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THE ENGLISH AND EMPIRE DIGEST. 

PLEADING, PRACTICE AND THE NEW 

PROCEDURE. 

PUBLISHERS’ ANNOUNCEMENT. 

The special character of the problems involved in “Pleading” and 
“Practice” has been mainly responsible for the publication of this 
volume at the present date and in its present form. 

With the Rules of the Supreme Court showing a constant tendency 
to change from day to day, the Publishers felt that to include a vast 
mass of material under the headings “Pleading” and “Practice,” 
though a comparatively simple operation from the publishing point of 
view, would not have been conducive to the interests of subscribers 
themselves, accustomed as they have naturally been to some degree of 
permanency in a statement of the law. 

The transitory nature of the title, however, has gradually diminished 
in recent years, and the Rules of the Supreme Court may be said now 
to have taken on a form more or less permanent. The Publishers feel, 
therefore, that the time is now opportune for the publication of this 
volume. 

The volume, which includes in its pages a Part specially devoted 
to the New Procedure {see Practice, Part XCIV), endeavours to place 
before its readers every live English decision on points of “Pleading” 
and “ Practice.” Ancient cases illustrating points of a long-forgotten 
practice have not been included, for their inclusion, whilst affording 
the student of legal history fairly promising material, would scarcely 
have added to the practical utility of this modern volume. 

Where important points of practice are brought out more forcibly 
in judgments than in the headnotes of cases no pains have been spared 
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Publishers’ Annotjnceihent. 


in examining minutely the whole report, and in making suitable extracts 
therefrom. Every single case included in this volume has a statement 
— whether of the headnote or from the judgment — which justifies its 
inclusion. 

To facilitate a better understanding of the points involved, and 
so that the reader may be provided with a definite statement of the 
law as it stands to-day, practically all the Rules of the Supreme Court 
have been included, each being printed in small type at the head of its 
relevant Part, Section, Sub-section, etc. Similarly, certain sections of 
the Supreme Court of Judicature (Consolidation) Act, 1925, and other 
statutes have been set out for the benefit of those who would know 
both the law as enacted and the law as it has been judicially inter- 
preted, at a single glance. A table of the Rules and statutory quotations 
will be foimd at the end of the volume. 

Unique in its particular sphere, supplying a want which is both 
real and insistent, the Publishers are confident that this volume will 
be received with the same enthusiasm which the Profession have been 
good enough to accord to the other volumes of the English and Empire 
Digest. 


BUTTERWORTH & CO. (PUBLISHERS) LTD. 


Jvly, 1932. 
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D. & G. iemp. Plunk. ... 

L. & G. temp, Sugd. 

L. & Welsh. 

I.. C. & M. Gaz. 

Jj, O. J 

L. C. L. J 

L. C. R 

L G. R. 

Ij. j. Adm. 

L. J. Bey. 

L. J. C. C 

L. J. C. P 

L. J. Ch. 

L. J. Eccl 

L. J. Ex. 

L. J. Ex. Eq. ... 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. C 

li. J. O. S 

L. J. P 

L. J. P. & M 


L. J. P. C. 

L. J. P. M. & A. 

L. Jo 

L. L. R 

L. M. & P. 


L. N 

L. R. A. & E. ... 


L. R. C. C. R. ... 
L. R. C. P. 

L. R. Eq. 

L. R. Exch. 

L. R. H. L. 


L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir. 


L. R. P. & D. ... 
L. R. P. C. 

L. R. Q. B. 

L. R. Q. B. 

L. R. Sc. & Div. 

L. T 

L. T. Jo. 

L. T. O. S. 

L. Th 

Lane 

Lat. 

Laws. Reg. Cas. 
Ld. Raym. 

Le, & Ca. 

Leach 

Lee 

Lee temp. Hard. 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’a Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1835 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 
Lower Canada Jurist 
Lower Canada Law Journal 
Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
liaw Journal, Probate and Matrimonial Cases, 1858 — 1859, 

186(5—1875 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877—1893 


Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1866 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 
Latch’s Repoi^, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 

8u G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1768 
T. Lee’s Coses temp. Hardwicke, King’s Bench, 1 vol., 1733 — 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Leg. Rep. 

Legge 

Leon. 


Lev. 


Lew. C. C. 

Ley 

Lib. Ass. 

LUly 

Litt 

Uoyd, L, R. 
IJovd, Pr. Cas. ... 

Lofft 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. 0. 
Lush. 

Lut. 

Lut. Reg. Cas. ... 
Lynd 


Legal Reporter 
Legge's Reports 

Leonard's Reports, King*s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1015 ... 

Levinz’s Repox^, King’s Bench and Common Pleas, fol., 3 vols.. 


1660-— 1696 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1027 — 1631 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1021 ... 

Lofft’s Reports, King’s Bench, fol., I vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol.. 


1841—1842 

Journals of the House of Lords ... 

Luder's Election Cases, 3 vols., 1784 — 1787 
Lumley 's Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1802 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vol'^., 


1682—1704 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinci^e, fol., 1 vol. 


M. 


M. & S 

M. A W. 

M. C. C. . 

M. C. R. 

M. H. C. R. 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 

M. M. Cas 

M. P. R 

Mac. 

Mac. AG. 

Mac. A H. 

M‘Cle 

M‘Cle. A Yo 

Macfarlane 

Mad. A Rob. 

Macph. (Ct. of Sess.) ... 

Macq. 

Macr. 

Mad 

Madd 

Madd. AG. 

Madox ... 

Madox, Exch. ... 

Mag. 

Man. A G. 

Man. A Ry. K. B. 

Man. A Ry. M. C. 

Man. L. J. 

Man. L. R. 

Man. R. iemp. Wood ... 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh. 

Marsh. 

Mayn. 

Meg. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Maritime Provinces Reports 

Maca.ssey’8 New Zealand Reports ... ... ... ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Rcmorts, Exchequer, 1 vol., 1824 ... 

M‘Clelandand Yoimge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), I 

vol., 1839 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Iteporte 

Maddock’s Reports, Chancery, 0 vols., 1816 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Manning and Ry land’s Reports, King’s Bench, 5 vols., 1827 — • 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1039—1642 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... 
Mai-shall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1320 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


Ir, 

Aus* 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 

Can. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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Men 

Mer. 

MHw 

Mod. Rep. 

Mol 

Mont. 

Mont. &> A. ... 

Mont. & B. ... 

Mont. & Ch. 

Mont. & M. 

Mont. D. & De G. 

Moo. & P. 

Moo. & S. 

Moo. Ind. App. 

Moo. P. C. C 

Moo. P. C. C. N. S. 
Mood. & M. 

Mood. & R. 

Mood. 0. 0. 

Moore, O. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr. 

My. & Cr. 

My. K. 


Menzie’s Reports of the Supreme Court of the Cape of Good 


Hope, 1828—1850 S. Af. 

Merivale's Reports, Chancery, 3 vols., 1815 — 1817 ... ... Eng. 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 Ir. 

Modem Reports, 12 vols., 1669 — 1755 ... ... ... ... Eng. 

MoUoy's Report's, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ir. 

Montagu’s Reports, Bankruptcy 1 vol., 1829 — 1832 ... ... Eng. 

Montagu and Ayrton’s Reports, Bankmptcy, 3 vols., 1832 — 1838 Eng. 

Montagu and Blah’s Reports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Montagu and Cliitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

MontaguandMacarthur’8Repoits,Bankruptcy,l vol., 1826— 1830 Eng. 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 Eng. 

Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 Eng. 

Moore’s Privy Council Cases, 15 vols., 1836 — 1863 ... ... Eng. 

Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Moody’s Crown Cases Reseiwed, 2 vols., 1824 — 1844 ... ... Eng. 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1620 Eng. 

Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 Scot. 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... ... Eng. 

Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Eng. 

Municipal Reports ... ... ... ... ... ... ... Can. 

Murdoch’s Epitome ... ... ... ... ... ... Can. 

Murphy and llurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 Scot. 

Mylne and (haig’s Reports, Chancery, 5 vols., 1885 — 1841 ... Eng. 

Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 ... Eng. 


N. A. C 

N. & S 

N. B. Dig 

N. B. Eq. Rep 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

N. I. (preceded by date) 

N. L. R 

N. P. D 

N. S. R 

N. S. R. (Coch.) 

N. 8. R. (0. cV: O.) 

N. S. K. (G. & R.) 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. R. (R. & C.) 

N. S. R. (R. & G.) 

N. S. R. (Thom.) 

N. S. W. Adm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 

N. S. W. Eq 

N, S. W. Ind. Arbtn. Cas. 

N. S. W. L. R 

N. S. W. Land App. Cts. 
N. S. W. S. C. R. (Eq.) 
N. S. W. S. C. R. (L.) ... 
N. S. W. S. C. R. N. S. 
N. S. W. W. N. 

N, W 

N. W. T. R 

N. Z. Jur. 

N. Z. Jut. Mining Law 


Native Appeal Cases 
Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Ropoits (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Bmnswick Rei^orts (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Northern Ireland Law Reports, 1925 — (current) {e.ff., [1925] N. I.) 
Natal Law Reports 

South African Law Reports, Natal Provincial Division 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Gelderb and Oxley) 

Nova Scotia Reports (Geldcrt and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty . 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Laud Appeal Courts 
New South Wales Supreme Court Reports (Equity) .. 

New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports .. 

North-West Territories Reports ... 

New Zealand Jurist 
New Zealand Jurist Mining Law ... 


S. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
It. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 



xviii Kepokts included in this Wokk and tueib Abbreviations. 


N. Z. Jur, N, a... 
N. Z. L. R. 

N. Z. L. B. C. A. 
Nels. 

Nev. & M. K. B. 
N6 v. Aj M. M. C. 
Nev. & P. K. B. 
Nev. & P. M. C. 
New Mag. Caji. 

New Proct. Cae. 
New Uep. 

New Scss. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 
Noy 

O. B. AP. 

O. B. a P. 

O. Bridg. 

O. P. a 
O. L. R. 

O’M. A H. 

O. P. D. 

O. R 

O. R 

O. R. C 

O. S 

O. W. N. 

O. W. R. 

Old 

Out. Dig. 

Owen 


P. (preceded by date) 

P. A B 

P. A T 

P. Cas. .. 


P. D. 


P. E. I 

P. R 

P. Wins. 

Palm. 

Paik 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Pelham ... 

Per. A Dav. 

Per. A Kn. 

Per. C. S. 

Per. P. ... 

E>h. 

Phil. EL Cas. 
Phillim. ... 
Phillim. Eccl. Jud. 

Pliip 

Pig. A R. 

Plowd. ... 

Poll 

Poph 

Pow. R. A D. ... 


New Zealand Jurist, New Series ... ... ... ... N.7j* 

New Zealand Law Reports, 1883 — (current) ... .,. ... N.Z. 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 N.Z. 

Nelson’s Bepoi-ts, Chancery, 1 voL, 1625 — 1693 ... ... Eng. 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 Eng. 

Nevile and Manning’s Magistrates* Cases, 3 vols., 1832 — 1830 Eng. 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1833 Eng. 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 ... Eng. 

New Magistrates’ Cases (Bittleston, \Vise and Parnell), 5 vols., 

1844—1850 Eng. 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng. 

New Reports, 6 vols., 1862 — 1865 Eng. 

New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, 

etc.), 4 vols., 1844—1851 Eng. 

Newfoundland Reix)rta ... ... ... .. ... ... Nfld. 

Nolan’s Magistrates* Cases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases in the Ecclesiastical and Maritime (Dourts, 7 vols., 

1841—1850 Eng. 

Noy’s Reports, King’s Bench, foL, 1 vol., 1558—1649 ... Eng. 


OUivier Bell and Fitzgerald's Reports N.Z. 

Old Bailey Session Papers ... ... ... ... ... Eng. 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 

1666 Eng. 

Uepoils of the nigh Court of the Orange Free State, 1879 — 1883 S. Af. 

Ontario Law Reports ... ... ... ... ... ... Can. 

O’Malley and Uardcastle’s Election Cases, 1869 — (current) ... Eng. 

Sout b African Law Bep)oi*ts, Orange Free State Provincial Division S. At*. 

Ontfi^o Reports ... ... ... ... ... ... ... Can. 

Ofllcial Reports of the South African Republic, 1894 — 1899 ... 8. Af. 

Reports of the Uigh Court of the Orange River Colony ... S. Af. 

Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

Ontario Weekly Notes ... ... ... ... ... ... Can. 

Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Nova Scotia Reports (Oldrights) Can. 

Digest of Ontario Case Law, 4 vols., 1823—1900 ... ... Can. 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1557—1614 Eng. 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (f.fif., 11891] P.) Eng. 

New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

New Bioinswick Law Reports (Pugsley and Trueman)... ... Can. 

Prize Cases lieard and Decided in the Prize Court During the 

Great War, 3 vols., 1914—1922 Eng. A Col. 

Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875 — 1890 ... ... ... ... ... Eng. 

Prince Edward Island Reports .. ... .. ... ... Can. 

Ontario Practice ... ... ... ... ... ... ... Can. 

I’eere Williams’ Iteporta, Chancery and King’s Bench, 3 vols., 

1095—1735 Eng. 

Palmer’s Repoils, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

l^aj-ker’s Reports, Exchequer, foL, 1 vol,, 1743 — 1767 ; App. 

1678—1717 _ Eng, 

Patou’s Scotch Appeals, Bouse of Lords, 6 vols., 1726—1822 Scot. 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 Scot. 

Peake’s Reports, Nisi Priiis, 1 vol., 1790 — 1794 Eng. 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... Eng. 

Peckwell’s Election Cases, 2 vols., 1803—1800 Eng. 

Pelham (S. A.) Reports Aus. 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838—1841 Eng. 

Perry and Knapp’s Election Cases, 1 vol., 1833 ... ... Eng. 

Perrault’s Counseil Superieur ... ... ... ... Can, 

Perrault’s Pr^vost^ de Quebec, 1726 — 1756 Can. 

Phillips* Reports, Chancery, 2 vols., 1841—1849 Eng. 

Philipps’ Election Cases, 1 vol., 1780 ... ... ... ... Eng. 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 voL, 1867—1875 Eng. 

Phipson’s Digest of Natal Reports, 1858 — 1859 S. AL 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843—1845 ... Eng. 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 ... Scot. 

Plowden’s Reports, foL, 2 vols., 1550—1580, and Plowden’s 

Queries, Vol. I Eng. 

PoUexfen’s Iteports, King’s Bench, fol., 1 voL, 1670— 1682 ... Eng. 

Popham’s Reports, King’s Bench, fol., 1 vol., 1591—1627 ... Eng. 

Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848—1856 Eng. 



Reports included in this Work and their ABBREviA'noNS, 


xiz 


Pratt ... ... ... Pratt’s Supplement to Bott’s Poor Laws, 1833 ... ... Eng. 

Free. Oh. Precedents in Chancery, fol., 1 vol., 1689 — 1722 Eng. 

Price ... ... ... Price’s Reports, Exchequer, 13 vols., 1814 — 1824 ... ... Eng. 

Price ... ... ... Price’s Mining Commissioners* Cases ... ... ... ... Can. 

Pug. ... ... ... New Brunswick Reports (Pugsley) ... ... ... ... Can 

Py. R. ... ... ... Pykes’ Lower Canada Reports ... ... ... ... ... Can. 

Q, B. ... Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841—1862 Eng. 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 (e.gf., [1891] 

1 Q. B.) Eng. 

Q. B. D. ... ... Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... Eng. 

Q. J. P. ... ... ... Queensland Justice of Peace Reports ... ... ... ... Aus. 

Q. L. J. ... ... ... Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... Aus. 

Q. L. R. .., ... ... Quebec Law Reports ... ... ... ... ... ... Can. 

Q. L. R. (Beor) ... Queensland Law Reports by Beor, 1876 — 1878 ... ... Aus. 

Q. P. R. ... ... ... Quebec Practice Reports ... ... ... ... ... ... Can. 

Q. R. (Vol.) K. B. or Q. B. Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — 
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Part I. — Pleadings Generally. 


Sect. 1— IN GENERAL. 

1. Certainty or particularity of pleading.] — In 

trespass for destroying a weir in pltf.’s fishery a plea 
of justification that the weir was across part of a 
public navigable river & obstructing the naviga- 
tion of the same ; a replication confessing that 
the locus in quo w^as part of a navigable stream, 
but alleging that it was part of the river wholly 
distinct from the channel which the public had 
navigated, that the said part was not a public 
navigable river : — Held : good, & it was a sufficient 
answer to the plea. 

It is an elementary ivile in pleading, that when 
a state of facts is relied on, it is enough to allege it 
simply without setting out the subordinate facts 
which are the means producing it, or the evidence 
sustaining tlie allegation. . . . The certainty or 
particularity of pleading is directed not to the 
disclosure of the case of a party, but to the in- 
forming the court, the jury, & the opponent, of the 
specific proposition for which he contends ; & a 
scarcely less important object is the bringing the 
parties to issue on a single & certain point, avoiding 
that prolixity & uncertainty, which would very 
probably arise from stating all the steps which 
lead up to that point (per Cur.). — Williams r. 
Wilcox (1838), 3 Nev. & B. K. B. 606 ; 8 Ad. & 
El. 314; 1 Will. Woll. &H. 477;7L.J.Q. B. 229; 
7 L. T. 340 ; 112 E. II. 857. 


2. Pleadings must show cause of action.] — It is 

not the practice of this court to adhere in patent 
cases to the sti ict forms of pleading used in the coui*ts 
of common law ; it is only necessary that the points 
in issue appear in substance on the pleadings.— 
Needham v. Oxley (1803), 1 Hem. ^ M. 248 ; 
2 New Bep. 207 ; 8 L. T. 532 ; 9 Jur. N. S. 598 ; 
11 W. K. 745 ; 71 E. B. 108. 

3. .] — Upon all sound of plead- 

ing it is necessary t o allege what must, & not what 
might be the cause of action, & unless the obliga- 
tion alleged in the present instance arose out of 
contract, whicli had not been alleged in the petition, 
it W’as clear that no petition of right could be 
maintained {per Cur.). — West Band Central 
Gold Mining Co. v, B., [1905] 2 K. B. 391 ; 74 
L. J. K. B. 753 ; 93 L. T. 207 ; 53 W. B. 000 ; 
21 T. L. B. 502 ; 49 Sol. Jo. 552. 

4. Pleadings must be specific — To enable ex- 
aminer to elicit evidence.] — The pleadings in a cause 
must be so specific as to enable, if necessary, an 
examiner to elicit in evidence all the facts of the 
case. — The Claus Thomesen (1863), 32 L. J. 
P. M. & A. 100 ; 1 Mar. L. C. 327 ; 8 L. T. 121 ; 
9 Jur. N. S. 388 ; 11 W. R. 638. 

5. As to facts relied on & facts denied.] — 

The lules of pleading are that each side must state 
specifically the facts upon which it relies & speci- 
fically deny any facts which are denied. The 
admissions & denials could, of course, be by 
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implication, but it was not permissible for a party 
especially ^ter pleading lengthy allegations of 
the other side, to make a general denial by refer- 
ring to admissions, as to put the other party to the 
trouble of himting up the admissions referred to 
(Chitty, J.). — British & Colonial Land Associa- 
tion, Ltd. r. Foster Robins (1888), 4 T. L. K. 
674. 

6. Function of pleadings — To bring parties to an 
Issue.] — ^Williams v, Wilcox, No. 1, anie. 

7. .] — The whole object of pleadings is 

to bring the parties to an issue, the meaning of the 
rules of Ord. XIX. was to prevent the issue being 
enlarged, which would prevent either party from 
knowing when the cause came on for trial, what 
the real point to be discussed & decided was. In 
fact, the whole meaning of the system is to naiTow 
the parties to definite issues, & thereby to diminish 
expense & delay, especially as regards the amount 
of testimony required on either side at the hear- 
ing (Jessel, M.R.). — Thorp r. JloiJ^s worth 
(1870), 3 Ch. D. 639 ; 46 L. J. Ch. 400 ; 3 Char. 
Pr. Cas. 87. 

8. To assist party in framing case — & court 

in investigating truth.] — Pleadings should be framed 
BO as to assist not only the party in his statement 
of the case but also tlie court in its investigation of 
the truth between the litigants, As deft., in a 
collision case in his answer cannot rely on a 
simple negative, but must enter into a detail of 
the circumstances leading to tlie collision, ^ this 
statement must be free from vagueness. — The 
Why Not (1808), L. R. 2 A. & E. 265 ; 38 L. J. 
Adm. 26 ; 18 L. T. 861 ; 3 Mar. L. C. 135. 

9. Fair & proper notice of Issues.] — Formerly 
great particularity in ijleading was required. 
That is so no longer, but the pleadings must con- 
tain certain fair & i)roper notice of the issues 
intended to be raised. This is essential to prevent 
the other party being taken by surprise (Swinfen 
Eady, j.). — Palmer r. Guadaoin, [1900] 2 Ch. 
494 ; 76 L. J. Ch. 721 ; 95 L. T. 258. 

10. Completion of pleadings — Before viva voce 
evidence taken.] — When one party prays that the 
evidence in a suit may be taken viva vocCi the court 
will allow it, unless good cause be sho>vn to the 
contrary. In cases where the evidence is taken 
viva voevy the pleadings must be completed before 
any witnesses are examined. — Fyler v. Fyler 
(1854), 2 Spinks Ecc. & Ad. 69. 

11. Judicial Committee of the Privy Council — 
Precise forms of pleading not strictly regarded.] — 
Semhle : when a case comes before the Judicial Com- 
mittee on appeal, their lx)rdships will exercise their 
discretion in not regarding strictly the precise 
terms of the pleadings, & in deciding the case 
upon its merits. — McLean v. McKay (1873), 
L. R. 6 P. C. 327 ; 29 L. T. 352 ; 21 W. R. 798, 
P. C. 

12. — — Interference with judgments on pleading 
points.] — On a question of pleading the Judicial 
Committee will be very reluctant to interfere with 
the deliberate judgments of the courts below. — 
Vercheres (Cure) v. Vercheres Corporation 
(1875), L. R. 6 P. C. 330 ; 44 L. J. P. C. 34 ; 32 
L. T. 178 ; 23 W. R. 712, P. C. 

18. Admiralty practice — Pleadings on protest.] — 
Semble : the practice of the Court of Admiralty 
with regard to pleadings on protest is still in force 
in admiralty actions in the High Court of Justice. 
— The Evangelistria (1876), 2 P. D. 241 ; 
46 L. J. P. 1 ; 85 L. T. 410 ; 25 W. R. 256 ; 3 
Asp. M. L. C. 264. 

14. County court action transferred to High Court 
— Necessity to deliver pleadings.] — When an action 
has been transferred, under the County Courts Act, 


1865, s. 3, from a county court to the High Court, the 
action must proceed as if it had been commenced 
in the High Court ; &, as a general rule, plead- 
ings must be delivered between the parties. — 
Davies v. Williams (1879), 13 Ch. D. 550 ; 49 
L. J. Ch. 352 ; 42 L. T. 469 ; 28 W. R. 223. 

Civil & criminal pleadings.] — See Part I., Sect. 4, 
post. 


Sect. 2.-WHAT IS A PLEADING. 

Supreme Court of Judicature (Consolidation) Act, 1926, 
8. 226. “ Pleading " Includes any petition or summons, and also 

includes the statements in writing of tlie claim or demand of 
any plaintiff, and of the defence of any defendant thereto, and 
of the reply of the plaintiff to any counter-claim of a defendant. 

Specially indorsed writs .] — See Part VIII., Sect. 4, 
post; Practice, Part IV., Sect. 6. 

15. Indorsement on writ.] — The indorsement on a 
writ is not a “ pleading so as to entitle a pltf. 
without the consent of deft, to move thereon for 
an order on admissions under Ord. XL., r. 11, in 
a case where deft, admitting xdtf.’s claim has 
given notice that he does not require the delivery 
of a statement of claim. — Waixis v, Jackson 
(1883), 23 Ch. D. 204 ; 52 L. J. Ch. 384 ; 31 
W. R. 519. 

16. Affidavits filed by testator’s late partners — 

After administration decree.]— -In 1867 a decree 
was made for the administration of a testator’s 
estate, which directed the ordinary accounts & 
inquiries. After the decree the testator’s late 
partners filed affidavits, in which they alleged that 
the testator had been guilty of fraud. In Dec. 
1871, an order by consent was made, which 
directed that, in addition to the accounts & 
inquiries directed by the decree, the ordinary 
accounts A inquiries should be taken & made 
relating to the partnership dealings & trans- 
actions between the testator &; his late i^artners. 
In 1879 the surviving partner took out a summons, 
asking that, in addition to the accounts &; 
inquiries directed by the decree & the order of 
Dec. 1871, an account might be directed of all 
sums in which the testator or his estate was 
indebted to the sur\dving partner for sums fraudu- 
lently retained or impi*operly applied by the 
testator, together with interest : — Held : the 
affidavits filed before the order of Dec. 1871, were 
in the natm^e of pleadings ; &, as they liad 

raised a case of fraud, it was ordered that the 
additional accounts asked for should be taken. — 
Barber v, Mackrell (1879), 12 Ch. D. 534 ; 41 
L. T. 201 ; 27 W. R. 894, C. A. 

17. Points of claim & defence & counterclaim — 
With particulars.] — Disputes having arisen between 
the pltfs. & defts., it w^as agreed between them 
“ that all points in dispute in reference to the 
contract for tlie sale & purchase of S. F.” should 
be referred to the arbitration of some practical 
man. Points of claim &; defence & counterclaim 
with pai’ticulai's were delivered & redelivered 
on being amended between the parties : — Held : 
these documents w'ere in the natui'e of pleadings 
or particulars & could be amended by the arbi- 
trator in his discretion, & all points in dispute 
between the parties relating to the subject-matter 
could be so raised, although not in the first instance 
disclosed by such documents. — Lloyd (Edward), 
Ltd. V. Sturgeon Falls Pulp Co., Ltd. (1901), 
85 L. T. 162. 

18. Return to writ of mandamus.] — A return to a 
writ of mandamus is not a pleading & cannot 
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Sect, 2 . — Whai is a pleading. Sects, 3, 4 <£; 5»] 

therefore be struck out under Ord. XXV., r. 4. — 
R. V, Cheshunt Local Boaiip, [1884] W. N. 78 ; 
Bitt. R^. in Ch. 139. 

19. Official Receiver’s special report.] — On a 

summons taken out by the official w^ceiver & 
liquidator imder sect. 10 of the Companies (Wind- 
ing-up) Act, 1 890, adjourned into court, one of the 
respondents was ordei*ed to pay the applicant’s costs. 
The registrar on taxation disallowed or reduced 
(a) instructions for official receivers special report 
under rule 78 of the Companies Winding-up 
Rules, 1890, drawing such report at la, per folio, 
& making copy of same for printer ; (b) in- 

structions for brief ; (c) fees of applicant’s third 
counsel, &> costs incidental to his employment ; 
& (d) fees to counsel for consultation (after the 
fii'st) during the hearing, <fc refreshers to counsel : 
— i/c/d ; the registrar had rightly refused to 
treat the leport as a pleading or equivalent to a 
]>leading, that it was not an affidavit or wit hin the 
Ord. LXV,, r. 27, &; that it was rightly held to 
be a statement of facts ; that the legistrai* was 
right in holding that the charge for instioictions 
for brief could not be allowed, as the hearing of 
the application was not the hearing or trial of an 
action upon notice of trial ; that the costs of a 
thud counsel might be allowed ; but that more 
than one consultation fee would not be allowed 
merely on the ground that the heai*ing of the 
summons lasted more than one day ; & that 
refi'eshers might, in the registrar’’ s discretion, be 
allowed . — Ee Akglo-Austrian Printing & Pub- 
lishing Union, [1894] 2 Ch. 622 ; 63 L. J. Ch. 
632 ; 71 L. T. 331 ; 42 W. R. 648 ; 38 Sol. Jo. 
513 ; 1 Mans. 361 ; 8 R. 510. 

Particulars as pleadings.] — See Part XIV., Sect. 

1, 

Sect. 3.-FORM OF PLEADING. 

R. S. C., Ord. XDC., r. 6, The Forms in Appendices C, D, and 
E, when applicable, and where they are not applicable forms of 
the like character, as near as may be shall be used for all plead- 
ings, and where such forms are applicable and sufficient any 
longer forms shall be deemed prolix, and the costs occasioned by 
such prolixity shall be disallowed to or borne by the party so 
using the same, as the case may be. 

j., 26. No techuical objertlon shall be 

raised to any pleading on the groiuid of any alleged want of 
form. 

20. Applicability of prescribed forms.] — It is not 

the practice of this court to adhere in patent cases to 
the strict forms of pleading used in the courts of com- 
mon law ; it is only necessary that the points in issue 
appear in substance on the pleadings, — Needham 
V, Oxley (1863), 1 Hem. <fc M. 248 ; 2 New Rep. 
267 ; 8 L. T. 532 ; 9 Jur. N. S. 598 ; 11 W. R. 
746 ; 71 E. R. 108. 

21. .] — An answer ordered tcj be filed though 

the prescribed form not precisely followed. — B owes 
V, Farrar (1872), L. R. 14 Eq, 71 ; 26 L. T. 504 ; 
20 W. R. 636. 

22. .] — Pltf. issued a writ for the recovery of 

possession of certain premises against deft, on 
Feb. 2, & on the 13th of that month deft, delivered, 
at the office of pltf.’s solicitor, a document dated 
& simed by deft, setting out the terms under 
which he alleged that he held the premises. 
Pltf.’s solicitor thinking that this was a mere 
letter on the subject of the action signed judgment 
on the groimd that no statement of defence had 
been delivered. On a motion to set aside the 
judgment as irre^lar : — Held : the document so 
delivered was not a statement of defence & that 
the judgment must stand. 


The document now before the court cannot 
possibly take the place of the statement of defence, 
6c the rules cannot possibly be construed to include 
or refer to such a document. The rules must be 
followed in their entirety, it is not sufficient to 
say that because the alleged pleading follows the 
I’ules in one or two particulars, therefore it is a 
good pleading (Mathew, J.). — Marshall v, 
Jones (1888), 62 J. P. 423. 

23. Foreclosure action.] — Tliis was a fore- 

closure action by a mortgagee of real estate, 
against the mortgagor & subsequent incum- 
brancers. The action had been set down for trial 
& now came on upon motion for judgment. There 
was no real defence to the action. The statement 
of claim followed Form No. 6 in sect. 11 of 
App. C. to R. S. C., & did not set out the usual 
mortgagor’s covenant for payment of the mort- 
gage debt & interest. 

I decline to make an order which the pleadings 
did not show pltf. was entitled to. There must 
be the usual judgment for foreclosui’e, but without 
any order for personal payment against the 
mortgagor (Kay, J.). — Wethered v, Cox, [1888] 
W. N. 166. 

24. Salvage action.] — A statement of claim 

in a salvage action was drawn in the Form No. 6 
of App. 0 to the R. S. C. ; on motion by defts. 
under Ord. XIX., r. 7, for a further & better 
statement of claim or particulars : — Held : pltfs. 
must deliver a fuUer statement of claim, & that 
in salvage actions a fuller foim than that given in 
App. C, No. 6, should generally be followed. — 
The Isis (1883), 8 P. D. 227 ; 63 L. J. P. 14 ; 49 
L. T. 444 ; 32 W. R. 171 ; 5 Asp. M. L. C. 156, 
P. C. 

See Apps. C, D, & E, Yearly Supreme Court 
Practice. 

25. Use of old forms.] — The old forms may still 
be used where they will serve as models. — Bart- 
lett V, Roche (1876), Bitt. Prac. Cas. 121 ; 2 Char. 
Cham. Cas. 34. 

26. .] — Where in an action for money lent 

the deft, in his defence followed the old form of 
pleading & alleged that he never was lent the 
money, & that if he was he had paid it or been 
released, on a summons to strike out the defence 
as inconsistent it was said that there was no 
objection to the old form of pleading when applic- 
able & that the deft, was entitled to plead as he 
had done. — Barnicote v. Hann & Cross (1876), 
Bitt. Prac. Cas. 106 ; 2 Char. Cham. Cos. 39. 

27. Objections on points of form.] — A man shall 
not be prejudiced by formality or mispleading, etc. — 
Anon. (1469), Cai’y, 2 ; 21 E. R. 2. 

28. Not encouraged.] — It is sufficient if a 

pleading substantially follows the forms given in 
8ched. B annexed to the Common Law Pro- 
cedure Act ; & it is no ground of demurrer if it 
depai’ts from the letter of those forms, if in sub- 
stance it states a good cause of action. — Fagg v. 
Mudd (1864), 2 C. L. R. 680 ; 23 L. J. Q. B. 289 ; 
mjib nom. Fagg v, Nudd, 3 E. & B. 660 ; 23 L. T. 
O. 8. 91 ; 18 Jur. 699 ; 118 E. R. 1286. 

29. .] — The court will not encourage 

objections upon mere points of form. — Barry v, 
Crobkey (No. 1) (1861), 2 John. & H. 1 ; 31 L. J. 
Ch. 121 ; 8 Jur. N. 8. 10 ; 10 W. R. 6 ; 70 E. R. 
946. 


Sect. 4— RULES OF PLEADING. 

Function of pleadings, see Part I., Sect. ante. 
Forms of pleading, see Part I., 8ect. 3, ante. 
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Rules observed in setting out party’s case, see 
Part III., post. 

Rules observed in answering opponent’s case, 
see Part IV., post 

80. Rules of plea^g — Whether binding on court.] 

— Where there is right & equity, forms of the court 
& orders shall not hinder.-~SHUTEB v, Giluard 
(1677), 2 Cas. in Oh. 260 ; 22 E. B. 930. 

81. of the land.} — The rules of pleading 

of H. T., 1 Will. 4 are pai’t & parcel of the law 
of the land. — R ofp'EY v, Smith (1834), 6 O. <5fc P. 
626. 

82. Nature & purpose,] — The rules of plead- 

ing should be clear, well known, & uniformly 
acted upon, that the course of justice might not 
be impeded. The pltf. had, however, placed such 
inconsistent & contradictory statements on the 
record, as to render it impossible for the court to 
afford liim any relief ; & therefore both his 

original & supplemental bills must be dismissed 
with costs. — Blackburn v. Staniland &; Sorby 
(1846), 15 Sim. 64 ; 9 Jur. 1027 ; 6 L. T. O. S. 
185 ; 60 E. K. 540. 

33 , Former unwritten rules not affected — 

Where not repugnant.] — The new rules abolish all 
previous written rules of practice, but not un- 
written rules, except so far as they may be repug- 
nant ; therefore, by implication, repealed. — 
Begos V. Forbes (1854), 13 C. B. 614 ; 2 C. h. B. 
856 ; 23 L, J. 0. P. 222 ; 23 L. T. O. «. 159 ; 138 
E. R. 1340. 

34 . Followed in their entirety.] — Marsiiaix 

V, Jones, No. 22, ante. 

36. — — Civil & criminal proceedings.] — There is 
no distinction between civil & criminal pleadings 
as to defective allegations which are aided by 
verdict at common law. — ITeymann v. R. (1873), 
L. R. 8 Q. B. 102 ; 28 L. T. 162 ; 37 J. P. 565 ; 
37 J. P. Jo. 84 ; 21 W. R. 357 ; 12 Cox, C. C. 
383. 

36. ,] — I totally disagree that the plead- 

ings at Common Law in a criminal case & a civil 
case were in the shghtest degree different, I am 
speaking, of course, of the time before the Judica- 
ture Acts passed whicli swept them all away. 
Many enactments had from time to time been 
passed, relieving the strictness of pleadings in 
civil cases, which did not relieve them in criminal 
cases ; but the mles of pleading at Common Law 
were exactly the same in each case (Lord Black- 
burn). —Castro V. R. (1881), 6 App. Cas. 243; 
50 L. J. Q. B. 497 ; 44 L. T. 350 ; 45 J. P. 452 ; 
29 W. R. 669 ; 14 Cox, C. C. 546, H. L. ; affg. 
(1880), 43 L. T. 78 ; 44 J. P, 732 ; siib nom. H. v. 
Castro, 5 Q. B. D. 490 ; 49 L. J. Q, B. 747 ; sub 
nom. R. V. Orton (Alias Castro), 14 Cox, C. C. 
436, C. A. 

37 . general principle therefore 

is, that civil & criminal pleadings are the same where 
the criminal proceedings are not taken imder a 
statute defining the offence in particular language 
(Russell, L.C.J.). — R, v. Munslow, [1895] 1 
Q. B. 758, 763 ; 64 L. J. M. C. 138 ; 72 L. T. 307 ; 
43 W. R. 495 ; 11 T. L. R. 213 ; 39 Sol, Jo. 264 ; 
18 Cox, C. C. 112 ; 15 R. 192, 0. C. R. 

88. Orders of court— General rules.] — The orders of 
the court are to be considered as laying down general 
rules, but not as being so imperative as that they 
can, under no circumstances, be departed from. 

The time allowed by Ord. XII. for procuring the 
report as to the insufficiency of an answer extended, 
the drawing up of the order having been delayed 
by the offices being closed, & the pltf. having, 
through inadvertence, omitted to obtain the 
Master’s certificate that further time was necessary 
to enable him to make his report. — ^B urrell r. 

1 * 


Nicholson (1833), 6 Sim. 212 ; 6 0. & P. 202 ; 
1 My. & K. 680 ; 1 Mood. & R. 304 ; 58 E. R. 573. 


SBor. 6.— STATUTES IN PLEADlNa 

See, generally. Statutes, Vol. XLII., pp. 601 
et seq. 

Statement of facts in summary form, see 
Part III., Sect. 3, post 

39. General rule.] — Unnecessary prolixity, such 
as the setting out of public Acts of Parliament, which 
must be judicially noticed will be visited with the 
censure & reprobation of the court. — Butler v. 
Map (1834), 10 Bing. 391 ; 4 Moo. & S. 258 ; 3 
L. J. C. P. 136 ; 131 E. R. 956. 

40. .] — Prolixity in setting out at length in a 

petition or other pleading, clauses of a public 
statute. — Re Manchester & I^eds Ry. Co., 
Exp. Osbaldeston (1849), 8 Hare, 31 ; 68 E. R. 261. 

41 . Recital of statutes.]-— Although a petition may 
have embodied in it several clauses out of a public 
Act of Parliament, it will not on that account be 
deemed impertinent for the piupose of fixing the 
petitioners with the costs. — Re Lilley’s Trustees 
(1850), 17 Sim. 110 ; 9 L. J. Ch. 329 ; 15 L. T. 
O. S. 42 ; 60 E. R. 1069. 

42. .] — An action upon the stat. of H. 8, ch. 9, 

of pretended titles, for that tlie defts. leased land 
of which neither they nor their ancestors were 
possessed, nor took the profits by the space of a 
year next before ; & adjudged, that a lease for 
years is within the statute, as well as a greater 
estate ; that the commencement & end of the 
lease need not be shown by pltf. ; that it is not 
necessary for tlie pltf. to recite the statute, but 
yet if he does & mis-recites it, as in the day of the 
making of it, the count shall abate, & the mis- 
recital of it shall not be aided by the demurrer of 
the advei*se party ; that the statute, being penal, 
shall not be taken by equity, that though the 
statute speaks of j)i*etended rights or titles in the 
plural number, yet a pretended right or title in 
the singular number is within the statute ; that 
pltf, ought to aver it to be a pretended right or 
title ; & if pltf. declares that deft, bargained, 

granted, & demised to farm, these three words 
shall be taken in aggravation of the offence, & 
shall make the count double, by two justices 
agaimst two. — Partridge v. Strange (1563), 1 
Plowd. 77 ; Dyer, 74, pi. 19 ; 75 E. R. 123. 

43. .] — If the deft, had unnecessarily set out 

the Act of Parhament which it seems to me he 
has, I will hold him to half a letter, &; as to the 
other objection to the plea, a bond taken for the 
deft.’s appearance at the return of the writ could 
not be for ease & favour, &, therefore, the con- 
dition an aveiment in the plea were inconsistent 
(Mansfield, L.J.). — ^Boycb v. Whitaker (1779), 
1 Doug. K. B. at p. 97 ; 99 E. R. 65. 

44. General & separate clauses.] — If the reserva- 
tion of rent in a lease refers to a subsequent 
proviso, by which the rent is to be reduced if a 
certain event happens, the pltf. in an action of 
debt for the rent must set out the reservation 
with the proviso in his declaration, although the 
event has not happened. The established rule 
of pleading in such cases is this : if an Act of 
Parliament, or a private instrument, contains, 
first a general clause, & afterwards a separate 
^ distinct clause, which has the effect of taking 
out of the general clause something which would 
otherwise be included in it, the party relying upon 
the general clause in pleading may set out that 
clause only, without noticing the separate & 
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Sect, 5. — Slaixjdes in pJmdiwj* Sects, 0, 7 cS; 8. 
Part II. Sects, 1 cfc 2.] 

distinct clause wliich operates as an exception. 
But if the exception itself is incorporated in the 
general clause the party relying upon it must in 
pleadii^ state it with the exception ; & if he 
states it as containing an absolute unconditional 
stipulation, without noticing the exception, it 
will be a fatal variance. — Vavasouk v, Orjvtrod 
(1827), 0 B. & C. 430 ; 9 Dow. & By. K. B. 597 ; 
5 L. J. O. S. K. B. 172 ; 108 E. R. 509. 

45, Whether whole title stated.] — In reciting a 
statute in pleading, the whole of its title must be 
stated, though it comprise several other subject- 
matters besides that to which the pleading relates. 
— Beck r. Beverly (1843), 11 M. W. 845 ; 1 
L. T. O. S. 380. 

46. Statute ultra vires — Allegation of Infirmity.] 

— According to the rules of pleading, an allegation 
of infiimity in a statute on the ground of ultra 
vires is sufficient without assigning any further 
reasons (per Cur.). — Burland r. K., Alleyn v. 
Barthe, [1922] 1 A. C, 215, 220 ; 91 1.. J. P. C. 
81, 85 ; 120 L. T. 584, 587, P. C. 

Judicial notice — Public acts & acts deemed to 
be public.] — See Statutes, Vol. XlAl., p. 777, 
Nos. 2002-2081. 

Private Acts — Necessity for pleading.] — 

See Statutes, Vol. XLII., p. 778, Nos. 2082- 
2089. 

Citation of statutes.] — Sec Statuies, Vol. 
XLII., p. 779, Nos. 2090-2093. 

Statutes Imposing penalty — Exemption from 
operation.] — See Statutes, Vol. XLII., p. 733, 
Nos. 1558-1505. 


Sect. 0.— CONSTRUCTION OF PLEADING. 

47. Construction that will make pleading good.] — 

Where a declaration or other pleading is susceptible 
of a construction that will make it good, it is not 
competent to the party pleading it to insist upon 
a construction that will make it bad. — Moore v. 
Forster (1847), 5 C. B. 220 ; 5 Dow, & I.. 352 ; 
17 L. J. C. P. 101 ; 10 L. T. O. S. 180, 113 ; 130 
E. R. 801. 

48. One plea not construed by another.] — It is a 

very wholesome rule that one plea shall not be 
construed by another. — Tourle v. Tourle (1858), 
1 8w . & Tr. 105 ; 27 L. J. P. & M. 52 ; 31 L. T. 
O. S. 89 ; 0 W\ R. 544 ; 104 E. R. 07(5. 

49. Taken most strongly against person pleading.] 

• — It must be agreed that every plea is to be taken 
strongest against him who pleads it (Uaryleton, 
J.). — Harris v. Austin (1015), 3 Bulst. 30 ; 1 
RoU. Rep. 211 ; 81 E. R. 31. 

50. .] — The presumjition is always against 

the pleader, because the pltf. is presumed to state 
his own case in the manner most favourable to 
himself. — Colombine v. Chichester (1840), 4 
Ry. &> Can. Cas. 432 ; 1 Coop. temp. Cott. 295 ; 
15 L. J. Ch. 408 ; 10 Jur. 600, 626 ; 47 E. R. 864 ; 
sub nom. Columbine v. Chichester, 2 Ph. 27 ; 
41 E. R. 851. 

51. .] — Ellis v. Colman, No. 55, post. 

52 . .] — Everything which is pleaded must be 

taken most strongly against the person pleading. — 
Lewis v. Pennington (1800), 29 L. J. Ch. 070 ; 2 
L. T. 344 ; 8 W. R. 405 ; 0 Jur. N. 8. 478. 

58 . ,] — Evan v. Avon Corporation, No. 50, 

post 

54. General & specific allegations.] — Semble : 

general allegations in pleadings referring to 
particular facts, will be limited in the construction 


put upon them by the nature of those particular 
facts. — Doloret v. Rothschild (1824), 1 Sim. & 
St. 590 ; 2 L. J. O. S. Ch. 126 ; 67 E. R. 233. 

55 . .>^A pleading is to be taken most 

strongly against the pleader, where a biU con- 
tains general & specific allegations as to the same 
matteu’, the general allegation must be referred to 
the particulai* & specific one. — Ellis v. Colman 
(1858), 25 Bcav. 002; 27 L. J. Ch. 011; 31 
L. T. O. 8. 144 ; 4 Jur. N. S. 360 ; 0 W. R. 300 ; 
53 E. R. 790. 

56. .] — A pleading is to be taken most 

strongly against the pleader, & a general allegation 
of the deft, being a trustee cannot support a bill, 
unless there are facts alleged showing the trust. — 
Evan v. Avon Corporation (1800), 29 Beav. 144 ; 
30 J.. J. Ch. 105 ; 3 L. T. 347 ; 0 Jur. N. 8. 1301 ; 
9 W. R. 84 ; 54 E. R. 581. 

57. Equivocal expression.] — W^here in pleading an 
equivocal expression is used, in general that is to 
be construed against the party using it ; but if 
the opposite party pleads over, it is to bo con- 
strued in that sense which will support the previous 
pleadings. — Hobson v. Middleton (1827), 0 B. 
A C. 295 ; 9 Dow . A lly. K. B. 249 ; 5 L. J. 
O. 8. K. B. 100 ; 108 E. R. 401. 


Sect. 7.— WRITTEN AND PRINTED PLEADINGS. 

R. S. C., Ord. XIX., r. 9. Every pleading which shall contain 
less than ten folios (every figure being counted as one word) may 
be either printed or written, or partly printed and partly written, 
and every otlier pleading, not being a petition or summons, sliall 
be printed unless otlierwise ordered by the (k)urt or a Judge in a 
proceeding under tlie rules relating to Poor Persons. 

SeCy aJsOy K. 8. (\, Ord. LXVI., rr. 3, 3a, 7 
(Yearly Supreme Court Practice). 

58. Folios — 720 words — Exclusion of indorse- 
ment.] — Every pleading which contains less tlian 
U*n folios may be either written or printed, or 
partly printed & partly written : — Held : ten folios 
mean 720 words exclusive of the indorsement. — 
Bagot r. (Gardner (1902), cited Halsbury’s Law's 
of JOngland, title Pleading. 

-.] — SeCy also, R. 8. C., Ord. LXV., r. 27 (14). 

59. Printed pleadings — Paper below regulation 
weight.] — The papers on wiiich the pleadings in 
Chancery ari^ printed must be of the quality pre- 
scribed by Consolidated Ord. IX., r. 3, but need 
not be weighed in the Office of the Record &> 
Writ Clerks in order to ascertain the quality. 
The margin of the printed pleadings should be of 
the size prescribed ; but a pleading with a margin 
somewhat smaller may by order be filed. By 
Consolidated Ord. IX., r. 3, bills are to be printed 
on paper 19 lbs. per mill ream, with an inner 
margin about three-quarters of an inch wide, &> 
an outer margin about two inches & a half wide ; 
& by r. 3 of General Orders of March 6, 1860, 
answers are to be printed in the same way. It 
was stated that a practice had lately been adopted 
in the Record & Writ Clerks’ Office of weighing 
bills & answers, & refusing to file them when the 
individual sheets did not weigh the full pro- 
portionate part of the required weight of the ream. 
— Calthrop V. Rummens (1871), 0 Ch. App, 151 ; 
19 W. R. 337. 

60. Written pleadings — Writing unintelligible.] — 

If tlie proceedings of the court, as a declaration, be so 
badly written, as to be almost unintelligible, the 
court will in future punish the attorney for the party. 
—Anon. (1824), 2 L. J. O. 8. K. B. 151. 
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Shot. 8.— ffiREGULARITIES IN PLEADING. 

R. S. C., Ord. XIX., r. 26. No technical objection shall bo 
raised to any pleading on the ground of any alleged want of form. 

61, Irreg^ularity in pleadlng^s — No ground for 
appeal,] — When a trial is over & the facts have been 
gone into an appeal cannot be brought on the 
ground of irregularity in the pleadings. — Duncombe 
V. Davey (1887), 3 T. L. U. 359, C. A. 


62. Mispleading — ^Party not preJudlced,]-~;-A man 

1 shall not be prejudiced by formality or misplead- 
ing, etc. — ^Anon. (1469), Cary, 2 ; 21 E. li. 2. 

03. Parties cannot take advantage of own 

mispleading,] — A deft, cannot take advantage of 
own mispleading. — Peterson’s Case (1588), Cro. 
Eliz. 104 ; 78 E. K. 362. 

See, also, Sect. 3, ante. 


Part II. — Contents of Pleadings. 


Sect. l.-IN GENERAL, 

Defence, see Part IX., post. 

Nature purpose of pleadings, sec Part I., 
Sect. 1, ante. 

Form of pleading, sec Part I., Sect. 3 , ante. 

Reply & subsequent pleadings, see Part XV., 
post. 

Statement of claim, see Part VIII., post. 

Statutes in pleading, see Part I., Sect. 5, ante, 

64, Words used in pleadings — Used in legal sense 
—Matter connected with Act of Parliament.]— In 
pleading, words must be used in their legal sense ; 
& if tlie matter pleaded is connected with an 
Act of Parliament, the Act must be looked into to 
ascertain what force the word in question l)as 
(Coleridge, J.).— R. v, Slatteh (1840), 11 Ad. & 
El. 505 ; 3 Per. & Dav. 263 ; 9 L. J. Q. B. 115 ; 
4 Jur. 316 ; 4 J. P. 73 ; 113 E. R. 507. 

65. General dc separate & distinct clauses — 
Whether general clauses alone set out.] — Vava- 
sour V. Ohmrod, No. 44, ante. 


Sect. 2.— ARRANGEMENT OF CONTENTS. 

R. S. C., Ord. XIX., r. 4. Ev’ery pleading Khali contain, and 
contain only, a statement in a summary form of the material 
facts on which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they arc to be 
proved, and shall, when necessary, be divided into paragraph.s, 
numbered consecutively. Bates, sums, and numbers shall be 
cxpressccl in figures and not in words. Signature of counsel 
shall not be necessary ; but where pleadings have been settled 
by counsel or a special pleader they shall be signed by him ; and 
If not so settled they shall be signed by the solicitor, or by the 
party if Jie sues or defends In person. 


, . ■ ~ **• R* Every pleading sliull be delivered 

between parties, and shall be marked on the face with the date of 
the day on which it is delivered, the reference to tlie letter and 
number of the action, the Division to which the Judge (if any) to 
\vhom tlio action is assigned belongs, the title of the action, and 
the description of the pleading, and shall be indorsed with the 
name and place of business of the solicitor and agent, If any 
delivering the same, or the name and address of the party 
delivering the same if he does not act by a solicitor, 

66. Signature — Counsel’s signature — Unautho- 
rised.]-— The bill is dismissed, because that Mr. 
Massie’s name was put to the same, as of counsel, 
without his privity. — Gristing v, IIore (1579) 
Cary, 82 ; 21 E. R. 44. 

67. Contempt of court.]— It is 

an obvious contempt of court to sign the name of 
counsel to any pleading without his authority or 
privity.— Fawcett v, Garpord (1789), Oswald on 
Contempt, 3rd ed. 62, 

68 . .] — Complaint that one of 

clefts., & solicitor for the rest, put in answers, signed 
with the name of A. as counsel, who appeared this 


, day in his place at the bar, <fe stated, that he had 
not signed any papers in the cause, nor given any 
authority for that purpose. The court issued an 
attachment against B., for not appearing to answer 
this complaint, after an order to do so, & were pro- 
ceeding to order the answers to be taken off the file, 
but it being suggested that the case was set down for 
hearing, & that pltf. would be the sufferer if the 
answers should be taken off the file for the irregu- 
larity, they were ordered to stand, & the cause to 
proceed ; for the court in punishing a breach of its 
rules ought to take care that an innocent party 
shall not suffer. — Bull v, Griffin (1795), 2 Anstr. 
5()3 ; 145 E. R. 967. 

09 , Special case.] — In an application by 

an infant for a ^ardian under the 5th section of 
tlie 13 & 14 Viet. c. 35, a next friend is not 
necessary. 

Motion to have the special case set down for 
hearing. 13 & 11 Viet. c. 35, s. 10, requires 
that every special case should be signed by 
counsel for all parties ; &; the 13th section en- 
acted that when an infant is party to a special 
case application should be made to the court for 
leave to set down the same, etc. The learned 
counsel had signed the case as counsel for the 
pltf. & three of the defts. : — Held : sufficient. — 
lie Craig (1851), 16 L. T. O. S. 481. 

See R. H. C., Ord. XXXIV., r. 3. 

70. Omission to print.] — The omission 

to iirint counsel’s name upon a claim requiring his 
signature will not prevent its being filed. — Cop- 
PEARD V, Mayhew (1853), 22 L. J. Ch. 408; 1 
W. R. 157. 

71. Necessity for.] — A claim may be 

filed, under Apr. 22, 1850, for the specific per- 
formance of an agreement relating to real es^te, 
without the leave of the court or the signature of 
counsel. But the court does not approve of filing 
any pleadings without the sanction of counsel’s 
signature. — Barford v, Barpord (1854), 3 W. K. 
41 ; 24 L. T. O. S, 88 . 

See, now, R. S. C., Ord. XIX., r. 4, supra. 

72. — I Statement of claim.] — It is 

very desirable that every statement of claim should 
be signed by counsel, although, under the R. S. C., 
Ord. XIX., such signature is not obligatory. — 
Duckitt V. Jones (1876), 33 L. T. 777. 

73. Voucher against case being mere 

fiction.] — The Court of Chancery before any service 
at all was allowed said that the whole of the case 

stated on the bill, which the court might look at, 
& it was then required that the bill should bear the 
signature of counsel, to which the court was in the 
habit of paying — ^as it ought to pay as it always 
will be warranted in paying hereafter, as it has 
done heretofore — the greatest possible respect. 
The signature of counsel to the bill was to that 
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Sect, 2, — Arrangement of contents. Part III, 
Sect, L] 

extent a voucher that the case was not a mere 
fiction (James, L.J.). — Great Australian Gold 
Mining Co. v , Martin (1877), 6 Ch. D. at p. 10 ; 
46 L. J. Ch. 289 ; 35 L. T. 874 ; 25 W. R. 246, 

C. A. 

74. Petition for advice of the court.]— 

The provisions as to pleading contained in the Judi- 
cature Act, 1873, s. 100, & Ord. XIX., r. 4, have not 
affected the provisions contained in the 9th section 
of 23 & 24 ^'ict. c. 38, which enacts that petitions 
for the advice of the court shall be signed by counsel. 
— Re Boulton’s Trusts (1882), 51 L. J. Ch. 493 ; 
30 W. R. 596. 

See, now, R. S. C., Ord. XIX., r. 4, supra. 

75. Solicitor’s signature — Particulars & 

copies.} — The rule lequii'ing particulars & copies 
to be signed by the solicitor in order that he ma}^ 
claim costs, is satisfied if the particulars be signed 
by the solicitor’s clerk in pursuance of a general or 
special authoritv for that purpose. — France v, 
Dutton, [1891] 2 Q. B. 208 ; 60 L. J. Q. B. 488 ; 
64_L. T. 793 ; 39 W. R. 716. 

Country solicitor — London agent.] 
— Bugler v , Foster (1910), Yearly Supreme Court 
Practice. 

77. Signature affixed by stamp.] — The ordi- 

nary mode of affixing a signature to a document is not 
by the hand alone, but by the hand coupled with 
some instrument such (is a pen or a pencil. I see 


no distinction between using a pen or a pencil 

using a stamp, where the impression is put upon 
the paper by the proper hand of the person signmg. 
In each case it is the personal act of the party, & 
to all intents & purposes a signing of the document 
by him. If the objector here had used a pencil or 
a paint brush, it would hardly have been contended 
that he had not signed the notice. I think the 
requirement of the statute has been sufficiently 
complied with (Bovill, C.J.). — Bennett v . 
Brumfitt (1867), L. R. 3 C. P. at p. 31 ; 37 
L. J. C. P. 25 ; 17 L. T. 213 ; 31 J. P. 824 ; 16 
W. R. 131 ; 1 ilop. & Colt. 48 ; Hop. & Ph. 407. 

78. Lithographed statement of solicitor’s 

name.] — In order to entitle pltf. in an action in a 
county court to the costs of entering a plaint by a 
solicitor, the solicitor must sign the particulars, & 
a lithographed statement of the solicitor’s name 
on the particulars is insufficient. — R. v, Cowper 
(1890), 24 Q. B. D. 533 ; 59 L. J. Q. B. 265 ; 38 
W. R. 408 ; 6 T. L. R. 179, C. A. 

79. Printed signature.] — A printed signature 

of the clerk to the local authority to notices under 
the Ihiblic Health Act, 1875, is sufficient within 
the meaning of sect. 266 of that Act. — ^Brydges 
r. Dix (1891), 7 T. L. R. 215. 

80. Paragraphs — Trustee Acts — Contents of last 
paragraph.] — In all petitions under the Trustee 
Acts, the last paragraph should state the sections 
of the Act under which it is proposed the order 
asked for should be made (per (^^UR.). — Anon. (1887 ), 
84 L. T. Jo. 23. 


Part III— Setting Out Party’s Own Case. 


Sect. 1.— STATEMENT OF FACTS, NOT LAW. 

R. S. C., Ord. XIX., r. 4. Every pleading shall contain, and 
contain only, a statement In a summary form of the material facts 
on which the party pleading relies for his claim or dr fence, as the 
case may be, but not the evidence by which they are to be proved, 
and sliall, when necessary, be divided into paragraphs, numbered 
consecutively. Dates, sums, and numlx-rs sliali be expressed in 
figures and not in words. Signature of counsel shall not be 
necessarj' ; but where pleadings have been settled by counsel or 
a special pleader they sliall be signed by him ; and if not so settled 
they shall be signed by the solicitor, or by the party if he sues or 
defends in person. 

Statement of material fact^i, see Sect. 2, post. 

Statement of claim, see Part VIII., post. 

Statement of legal relationship or inference of 
law, see Sect. 6, post. 

81. General rifie.] — It is one of tlie first prin- 
ciples of pleading that you have only occasion to 
state f^ts, which must be done for the purpose of 
informing the court whose duty it is to declare 
the law arising upon those facts, & to apprize 
the opposite party of what is meant to be proved 
in order to give him an opportunity to answer or 
traverse it (per Cur.). — R. v. Lyme Regis Corpn. 
(1779), 1 Doug. K. B. at p. 159 ; 99 E, R. 55. 

82. .] — Under the present system of plead- 

ing, the facts must be stated, & then it is the 
duty of the court to decide upon what is the legal 
resiilt of the facts stated ; whereas the former 
system required the parties to set forth the legal 
result of the facts, and not the facts themselves. — 
Hanner (Lord) v . Flight (1876), 35 L. T. 127 ; 
24 W. R. 346 ; 2 Clxar. Cham. Cas. 23 ; 2 Char. 
Pr. Cas. 236, 246. 

88 . .] — Statements in pleading which are 


not demuiTei*s, but allege only matters of law 
that might be raised by demurrer, are embarrass- 
ing, & may be struck out under Ord. XXVll., 
r. 1. — Stokes v . Grant (1878), 4 C. 1*. D. 25 ; 40 
L. T. 30 ; 27 W. R. 397. 

84. .] — It is not enough to state an inference 

of law, but the facts should be stated from which 
the court could see pltf.’s title. Pltf. must not 
say simply, “ Under and by virtue of a certain 
deed I am entitled ” ; he must state what the 
limitations of the deed are & the other facts so 
as to enable the court to infer what his title was 
(Cotton, L.J.). — Riddell v . Strathmore (Earl) 
(1887), 3 T. L. R. 329. 

85 , ,] — Ord. XIX., r. 4, provides that 

“ every pleading shall contain, contain only, 
a statement in a summary form of the material 
facts on which the party pleading relies . . . ,” 
i.e. the pleader must plead facts, not law, & must 
not plead the evidence in support of his facts. 
R. 15 provides “ the deft, or pltf. (as the case may 
be) must raise by his pleading aU matters which 
show the action or counterclaim not to be main- 
tainable or that the transaction is either void or 
voidable in point of law, & all such giDunds of 
defence or reply, as the case may be, as if not 
raised would be likely to take the opposite by 
surprise, or would raise issues of facts not arising 
out of the preceding pleadings, as, for instance, 
fraud, Statute of Limitations, release, payment, 
performance, facts showing illegality either by 
statute or common law, Statute of Frauds.” The 
“ matters ” therein mentioned are matters of fact 
as provided by r. 4. R. 16 does not abrogate or 
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limit r. 4, but points out that certain facts must be 
pleaded if certain points are raised ; if the contract 
sued on is ex facie illegal or void, there are no facts 
to plead & the defts. are not bound to plead that 
it is illegal, because that is law, not fact ; but if 
it is not so ex facie & he desires to raise the plea 
on facts ulira, he must plead those facts (Farwbll, 
J.). — North-Webtern Salt Company, Ltd. v. 
Electrolytic Alkali Co., Ltd., [1913] 3 K. B. 
at p. 426, C. A. ; revad. on other grounds, [1914] 
A. C. 461 ; 83 L. J. K. B. 630 ; 110 L. T. 862 ; 
30 T. L. R. 313 ; 68 Sol. Jo. 338, H. L. 

86. Assertions of legal liability.] — Wliere a 
declaration, after stating certain facta, alleges that 
it thereupon became the duty of the deft, to do 
a certain act, such allegation is to bo understood 
as a mere exposition of the legal liability supposed 
to result from the previously stated facts, as an 
assertion that the deft, became thereby bound by 
law to do the act, & not as a distinct substantive 
allegation. In such a case, the word “ there- 
upon is to be understood not merely as “ after- 
wards,” but as equivalent to “ thereby.” Unless 
the duty results, in all cases, from the facts, a 
declaration so framed is bad in substance. The 
allegation of duty is superfluous, where the facts 
stated show a legal liability, & it is useless where 
they do not. — Brown v. Mallett (1848), 5 C. B. 
699 ; 17 L. J. C. P. 227 ; 11 L. T. O. 8. 04 ; 12 
Jur. 204 ; 130 E. R. 1013. 

87. .] — The declaration stated that the 

defts. were possessed of land with a canal & 
cuttings intersecting the same, & of bridges 
across the canals & cuttings communicating with 
& leading to certain docks of the defts., which 
land & bridges were used with the consent 
permission of the defts. by persons proceeding to 
& coming from the docks ; that they wrongfully 

improperly kept & maintained the land, canal, 
cuttings, & bridges, <fe suffered them to re^main 
in so improper a state & condition as to render 
them unsafe for i^ersons lawfully passing along 
<fe over the said land & bridges towards the 
said docks ; & that one G. lawfully passing over 
the bridges, through the wrongful, negligent, & 
improper conduct of the defts., fell into one of the 
cuttings <fc was drowned : — Held : the declara- 
tion disclosed no actionable breach of duty on the 
part of the defts. — G autret v. Egerton, Jones 
r. Egerton (1867), L. R. 2 C. P. 371 ; 30 L. J. 
0. P. 191 ; 15 W. R. 038 ; sub no7n. Gantret v, 
Egerton, 10 L. T. 17. 

88. .] — Before dealing with the questions 

of law which were argued before us, we think it 
right to say that we must; not be taken as acceding 
to the view that the allegations in the petition 
disclosed a sufficient gi'ound for relief. The 
petition appears to us demurrable for the reason 
that it shows no obligation cJ contractual nature 
on the part of the Transvaal Government. For 
all that appears in the petition the seizure might 
have been an act of lawless violence. The allega- 
tions that A. seized property belonging to B., & 
that thereupon by law an obligation arose on the 
part of A. to return to B. his property, or pay its 
value, might be truly made in respect of any 
wrongful seizure of A.’s property. We do not 
assent to the proposition of Lord Robert Cecil 
that it is sufficient to allege what may be a ground 
for action if something else be added which is not 
stated. Upon all sound principles of pleading it 
is necessary to allege what must, & not what may, 
bo a cause of action, & unless the obligation 
alleged in the present instance arose out of contract 
it is clear that no petition of right could be main- 
tained (Alverstone, L.C.J.). — West Rand 


Central Gold Mining Co. v. R., [1906] 2 K. B. 
at p. 399 ; 74 L. J. K. B. 763 ; 93 L. T. 207 ; 63 
W. R. 660 ; 21 T. L. R. 662 ; 49 Sol. Jo. 662. 

89. Assertion of legal right.] — Independently of 
the right so alleged I can find nothing in this 
statement of claim to give the right. It is not 
alleged in the statement of claim that deft, did 
either maliciously or with intent to injure pltfs., 
or for any improper motive whatever. It only 
states the fact that he did it “ without any justifi- 
cation therefor or right to do so,” & then “ he 
wrongfully, unlawfully, & improperly changed 
or caused to be changed the name.” Of course 
those epithets, under the present system of piec- 
ing, are useless &> redundant. They add nothing 
to pltf.’s case. They are now mere epithets of 
abuse. They were formerly in declarations 
essential, because under that form of pleading 
legal rights were stated as facts ; but facts alone 
are stated now (Jessel, M.R.). — Day v. Brown- 
rigg (1878), 10 Ch. D. at p. 302 ; 48 L. J. Ch. 
173 ; 27 W. R. 217, C. A. ; 39 L. T. 226, 653. 

90. Assertion of title.] — In an action to restrain 
the obstruction of an alleged private right of way 
pltf. ought to show in his statement of claim 
whether he claims the right by prescription or by 
grant. He ought also to allege with reasonable 
certainty the termini of the way & its course. 
If the pitf. omits to do this his statement of claim 
is embarrassing & the court will order it to be 
amended. — Harris v. Jeniuns (1882), 22 Ch. D. 
481 ; 52 L. J. Ch. 437 ; 47 L. T. 570 ; 31 W. R. 137. 

91. ,] — Riddell v. Strathmore (Earl), 

No. 84, ante, 

92. .] — Pltfs. being the owners of a mill 

claimed to be owners of a watercoiirse, alleging that 
by a deed of 1805 their i^redecessors in title became 
possessed of the mill <fc watercourse, & that the 
watercourse had ever since belonged to the mill. 
Defts., before delivering their defence, applied for 
further <fe better particulars on the ground that 
pltfs. ought to set out their title & that the 
statement of claim was embarrassing : — Held : no 
further particulars were necessary for pleading & 
the statement of claim was not embarrassing. — 
Pledge & Sons v, Pomfret (1905), 74 L. J. Ch. 
357 ; 92 L. T. 660. 

93. Claims by descent.] — Qitwre: whether in 
ejectment one claiming title as heir is bound to 
deduce any pedigree in proof of his descent. — 
Roe d. Thorne v. Lord (1776), 2 Wm. Bl. 1099 ; 
96 E. R. 649. 

94. .] — In the count of a writ of right it is 

not sufficient to state that the lands descended to 
four women as niece & co-heirs of J. without 
showing how they were nieces. The court will 
not give leave to amend the count in a writ of 
right unless a favourable case made out by 
affidavit. — Dumsday v, Hughes (1803), 3 Bos. &; 
P. 453 ; 127 E. R. 246. 

95. .] — In an action for recovery of land 

the statement of claim alleged merely that pltf. 
was entitled to possession as heir-at-law of B., 
who died seised in fee of the premises & in- 
testate ; — Held : the deft, was entitled as of 
course to particulars showing the links of relation- 
ship on which the pltf. relied as constituting him 
such heir. — Palmer v. Palmer, [1892] 1 Q. B. 
319 ; 61 L. J. Q. B. 236. 

96. Discharge of annuity.] — To debt on bond 
with a condition to show the obligee a sufficient 
discharge of an annuity, etc., a plea that the deft, 
did show the pltf.’s counsel a sufficient discharge 
is bad ; the manner of discharge ought to be 
shown. — Lisle’s (Lord) Case (1482), 9 Coke 25a ; 
Year Book, 22 Edw. 4, 40 B. 
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Seci. 1. — SMement of facts ^ not law. Sect. 2.] 

97. Substitution of lease — Action on covenant In 
first lease not contained In second lease — ^Plea that 
first lease void.] — In the defence to an action on an 
agreement in a lease for a premium in respect of 
obtaining a spirit licence it was averred that the 
lease in question was void & that a second lease 
had been substituted for it which did not contain 
that agreement ; this paragraph was struck out 
as being matter of law not of fact. — ^Men- 
HINICK <fe ANOTHER V, TURNER (1876), Bitt. 
Prac. Oas. 123. 

98. Vesting of term in personal representatives.] 

— In covenant against L. the surviving executrix 
of K. for breach of one of the covenant in the 
indenture of lease, the declaration alleged that on 
the death of K. all his estate <fe interest in the 
lands came to <& vested in L. & one M., since 
deceased ; which the said Ij. & M. were execu- 
trixes of the last wiU & testament of K. by 
reason thereof L. & M. as executrixes as afore- 
said became & were possessed, etc. : — Held : 
a sufficient averment that the term vested in L. 
& M. as executrixes. It was unnecessary to 
aver that the term had vested in L. &; M. as 
executrixes ; as the vesting of a term in the 
lessee’s personal representatives, together with the 
liability of such j^ersonal representatives to be 
sued upon the covenants of the lessee, is, in effect, 
a conclusion of law. — A ckland v . Pring (1841), 2 
Man. & G. 937 ; 3 Scott, N. R. 297 ; Drinkwater, 
189 ; 10 L. ,1. C. P. 231 ; 133 E. R. 1024. 

99. Statute of Limitations — Mere denial of 
application of statute.] — To a declaration on a 
specialty the deft, pleaded the Statute of Limita- 
tions, to which the pltf. replied that the deft, before 
the commencement of the suit made an acknow- 
ledgment that the debt remained unpaid & due 
to the pltf. within the true intent & meaning of 
the statute, &: that the action was brought 
within twenty years after such acknowledgment : — 
Held : the replication as a pleading so framed as to 
prejudice the fair trial of the cause, within 15 & 16 
Viet. c. 76, s. 52, ought to be amended by 
specifying the mode of acknowledgment relied on. 

3 & 4 Will. 4, c. 42, provides three modes by 
which a specialty debt may be taken out of the 
operation of that statute ; & it is prejudice to a 
deft, to be compelled to come prepared to meet 
three different matters, when perhaps pltf. intends 
to rely on one only (Parke, B.). — Forsyth v. 
Bristowe (1853), 8 Exch. 347 ; 22 L. J. Ex. 70 ; 
20 L. T. O. S. 226 ; 17 Jur. 46 ; 10. L. R. 262 ; 1 
W. R. 356 ; 155 E. R. 1380. 

Pleading Statutes, see Part 1, Sect. 5, ante. 

100. Reasonable & probable cause — Malicious 
prosecution.] — In an action for malicious prosecu- 
tion, paragraphs were ordered to be struck out of 
a statement of claim which set out evidence & 
not res gesice ; instead of saying that there was no 
reasonable & probable cause, the paragraphs in 
question averred that the facts did not amount to 
reasonable & probable cause. — Aderis v. 
Thrigley (1876), Bitt. Prac. Cas. 126 ; 2 Char. 
Cham. Cas. 43. 

101. Donatio mortis causa — ^Mere allegation in- 
sufilcient.] — In an action to enforce a donatio 
mortis cansa a statement of claim which alleges 
simply that a good & valid donatio mortis causa 
was made to pltf. without stating the facts which 
constitute it, is demurrable . — Re Parton, Towns- 
end V. Parton (1882), 30 W. R. 287 ; 45 L. T. 
755. 

Peerage claims .] — See Peerages & Dignities, 
Vol. XXXVri., pp. 29 et seq. 


SECT. 2.— STATEMENT OF MATERIAL FACTS. 

See R. S. C., Ord. XIX., r. 4, p. 11, ante. 

Statement of facts, not law, see Sect. 1, ante. 

Statement of claim, see Part VIII., post. 

102. General rule.] — The fact which constitutes 
the gist of the action must be directly averred. — 
Ballv. Bridges 1600), Cro. Eliz. 746 ; 78 E. R. 978. 

108. .] — Each party is at liberty to plead all 

the facts wdiich he thinks are to his benefit, pro- 
vided they be legitimately stated & lead to the 
conclusion to which ho seeks to bring the court, 
but that must be done in a plea. The purport of 
the answers is to benefit the party who requires 
the answers, that through their medium he may be 
able either, if the facts be admitted, to dispense 
with evidence which might not be procurable 
except at gi'eat expense, or to compel a pai’ty to 
disclose on oath those circumstances respecting 
which there can be no other evidence. A party 
shall not be compelled to admit a fact pleaded 
without also giving, if in his power, an explanation 
of the fact. Whenever requisite for bringing 
forward the wdiole truth, whether it refers to 
matter pleaded already, or to be pleaded, or matter 
never intended to be pleaded, & which never 
ought to be pleaded, the same observation will 
apply, if the explanation be necessary to the party 
giving in answei*s it ought to be inserted. Where 
the party giving in answers thinks it necessary to 
go into explanations amounting to facts whicli are 
capable of pioof, such facts, unless set forth in tlu^ 
plea <fe proved by evidence, are to be considered 
as not inserted in the answers. — S aunders v. 
Saunders (1847), 1 Rob. Eccl. 549 ; 5 Notes of 
Cases, 408 ; 9 I.. T. O. 8. 358 ; 9 L. T. O. S. 496 ; 
II Jur. 738 ; 163 E. R. 1131. 

104. .] — Scnible : a claim ought to set forth 

such facts as are necessary to bring forward the 
real point at issue between the parties. — ^W hit- 
tington V. CoRDER (1852), 16 Jur. 1034 ; 20 

L. T. O. S. 175 ; 1 W. R. 30. 

105. Breach of duty.] — In an action on the 

case, charging a breach of duty, every fact which 
contributes towards showing the duty must bo 
expressly stated ; & the omission of any one fact 
in the statement cannot be aided by verdict. — 
Bank op England v. Davis (1826), 5 B. & C. 185 ; 
7 Dow. & Ry. K. B. 828 ; 4 L. J. O. S. K. B. 145 ; 
108 E. R. 69. 

106. Avoidance of unimportant statements 

occasioning expenses.] — Skill & attention were 
required in preparing such documents (the 
petition), some were too short, omitting things 
material to be stated, & required to be amended, 
others again were of unnecessary length, & con- 
tained unimportant statements which occasioned 
unnecessary expense. Care must be taken that 
they be prepared in such a manner as to avoid this 
(Langdale, M.R.). — O’Neile v. Lucas (1845), 6 
L. T. O. S. 118. 

1 07. Effect of omissions. ] — The presumption 

is always against the pleader, because the pltf. is 
presumed to state his own case in the manner most 
favourable to himself ; if, therefore, he has left 
anything material to his case in doubt, the assump- 
tion must be in favour of the other party. — C olom- 
bine V. Chichester (1846), 4 Ry. & Can. Cas. 432 ; 
1 Coop. temp. Cott. 295 ; 47 E. R. 864 ; sid) nom. 
Columbine v. Chichester, 2 Ph. 27 ; 15 L. J. Ch. 
408 ; 10 Jur. 606, 626 ; 41 E. R. 861. 

108. .] — A claim must state all the 

material facts of the pltf.’s case ; & if such facts 
be suppressed, the claim will, on that ground alone, 
be dismissed. — B romitt v. Moor (1851), 9 Hare, 
374 ; 22 L. J. Ch. 129 ; 68 E. R. 552. 
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X09. Setting: out material documents — 

Application for Injunction.] — Where a pltf. applies 
ex parU for a special injunction, he is bound to 
state in his bill every material fact, & set out 
every material document bearing upon the subject- 
matter of the litigation. Where, therefore, a 
pltf, had omitted a material letter written by the 
deft., & the attention of the court was not 
pointedly called to such letter on the application 
for the ex parte injunction, the court immediately 
discharged the order for the injunction, & 
directed restitution of possession of certain 
premises, the question in the suit. — Harbottle v. 
PooLEY (1869), 20 L. T. 436. 

110. Statement of all facts — Further par- 

tlci^rs rendered unnecessary.] — The statement of 
claiin or the indorsement on the writ ought always 
to give full jiarticulars rendering furtlier par- 
ticulars unnecessary (Quain, J.). — Anon. (1875), 1 
Char. Cham. Cas. 35. 

111. Recovery of land.] — Pltf. in an 

action for recovery of land must set <^)iit all the 
material facts upon which he intends to rely to 
prove his title. — Philipps v, Philipps (1878), 39 
L. T. 329 ; on. appeal, 4 Q. B. D. 127 ; 48 L. J. 
Q. B. 135 ; 39 L. T. 556 ; 27 W. li, 436, C. A. 

112. Fair & proper notice of issues to be 

raised.] — Formerly great particularity in pleading 
was required. That is so no longer, but the ])lead- 
ings must contain fair & proper notice of the 
issues intended to be raised. This is essential to 
prevent the other party being taken by surprise 
(SwiNFEN Fady, ,T.). — Palmer p. Guadaoin, 
[1906] 2 Oh. 494 ; 75 L. J. Ch. 721 ; 05 L. T. 258. 

118. Sufficiency of statement — “ Defendant al- 
leges & plaintiff believes the facts to be ” — 
Insufficient.] — A statement “ that the deft, alleges 
&> the pltf. believes the fact to be ” is not a 
sufficient allegation of a mateiial fact. — Eoremont 
V, Cowell (1843), 5 Beav. 620 ; 41) E. H. 710 ; 
subsequent proceedings, 6 Beav. 408. 

114. Accurate & distinct statements.] — The 
pleadings should state the cause of the collision as 
accurately & distinctly as possible, leaving 
nothing to inference. — The Lady Ann (1850), 7 
Notes of Oases, 364 ; 3 5 Jur. 18 ; sub 7iom. The 
Hope v. The Lady Anne, 5 L. T. 241, 

115. .] — Where the pltf. relies upon a fact, 

such fact should be clearly & distinctly stated in 
the bill. — Henderson v. Atkins (1859), 28 L. J. 
Ch. 913 ; 33 L. T. O. S. 159 ; 7 W. B. 387. 

116. Test of materialty.] — If a deft, answers a 
bill, he must answer fully ; & if he is protected 
from answering, he must avail himself of his 
protection by plea or otherwise. 

The test of materialty of a fact alleged by 
the pltf. is the service it would be in proving his 
case if admitted or answered in the ftffirmative by 
the deft. — Chadwick v. Chadwick (1852), 22 
L. J. Ch. 329 ; 20 L. T. O. S. 272 ; 3 6 Jur. 1060 ; 
1 W. R. 29. 

117. Premature allegations.] — In assumpsit for 
money due on a promissory note, payable with 
interest ; the declaration stated that deft, had 
not paid the amount of the note &; interest, 
“ except interest on the said note from its date up 
to a certain day within six years next before the 
commencement of the suit.” Deft, pleaded the 
Statute of Limitations in the usual form, & upon 
a demurrer to the plea : — Held : the plea was 
good, because the interest was accessory to the 
principal money ; & the allegation of the pay- 
ment of the interest was merely a statement of 
evidence, which might or might not take the case 
out of the statute. 

Semble : the allegation of payment of interest 


was introduced prematurely, & need not be 
noticed in the plea. — H ollis v. Pai.mbb (1836), 2 
Bing. N. C. 713 ; 3 Scott. 265 ; 2 Hodg. 55 ; 5 
L. J. C. P. 264 *, 132 E. R. 275. 

118. Facts in anticipation of defence — ^Need not 
be stated*] — A pltf. must state his whole case, 
whether upon a claim or bill ; but he need not 
state facte in anticipation of the defence. — 
Jacobs v. Richards, Jacobs v. Porter (1854), 18 
Beav. 300 ; 23 L. J. Ch. 557 ; 23 L. T. O. S. 44 ; 
38 Jur. 527 ; 2 W. R. 174; 52 E. R. 118; on 
appeal, 5 De G. M. & G. 55. 

119. .] — It is no part of the statement 

of claim to anticipate the defence & to state 
what the pltf. would have to say in answer to it. 
(.Tames, I.. J.).— Hall Eve (1876), 4 Ch. D. 341, 
345, ,346 ; 46 L. .L Ch, 145 ; 35 T. 926 ; 25 
W. R. 177, C. A. 

120. What are material facts — Title made under 
particular estate — Commencement of estate.] — In 

all bars, avowries, & replications, where a title 
is made under a particular estate, the commence- 
ment of that estate must be set forth in the 
pleading. — Silly v. Dally (1698), 1 Ld. Raym. 
331 ; earth. 444 ; 12 Mod. Rep. 190 ; 91 E. R. 
1117; sub nom. SciLLY v, Dalby, Comb. 476; 
SciLLY V. Dali.y, 2 Salk. 562 ; sub nom. Stilly v. 
Dally, Holt. K. B. 610 ; affd, sub nom. Dally v. 
Silly (1703), 1 Bro. Pari. Cas. 525, H. L. 

121 . Custom.] — The rules of pleading require 

tliat a pltf. should allege with reasonable certainty 
what the custom on which he relies is, including 
the principle or rule of its application. This rule 
of pleading must be adhered to in equity, although 
not with the extreme strictness required by the 
common law courts. — ^Champneys v, Buchan 
(1857), 4 Drew. 104 ; 29 L. T. O. S. 47 ; 21 J. P. 
340 ; 5 W. R. 461 ; 62 E. R. 41. 

122. Not facts only important as raising 

point of law — Unreasonable construction of Act.] — 
The Bristol Improvement Act, 1840, enacts that 
no opening shall be made in any party-wall except 
for communication from one building to another. 
Pltf. had a house, one waU of which was to the 
height of the flrst storey a party-wall between 
pltf.’s house & a building belonging to defts., 
but above that height had ancient windows open- 
ing to the external air. Pltf. pulled down his 
house, & proposed to rebuild it with windows in 
the same position as before. Before doing this, 
he gave notice to defts., under the Act, that the 
wall, which he described as a party -wall, was out 
of repair, & a certificate of two surveyors was 
given directing the party-wall to be rebuilt at the 
joint expense of pltf. & defts. Defts. afterwards 
proceeded to erect a budding which would obstruct 
the light coming to the ancient windows of the 
pltf. : — Held : the wall above defts.’ building was 
not a party- wall, & that the pltf. was not pre- 
cluded from making windows in it ; & an in- 
junction was granted, restraining defts. from 
obstructing his ancient lights. 

Pltf. obtained an ex parte injunction upon the 
filing of the biU ; but no mention was made in the 
biU, or in the affidavit in support of the motion, 
of the notice to puU down the wall, or the certificate 
of the surveyors : — Held : inasmuch as these facte 
were only important as raising a point of law, 
based on an unreasonable construction of the Act, 
they were not material facte, & pltf. was justified 
in omitting them. — Weston v, Arnold (1873), 8 
Ch. App. 1084 ; 43 L. J. Ch, 123 ; 22 W. R. 284, 
C. A. 

123. Facts showing cause of action — Facts 

party entitled to prove at trial.] — The rule [Ord. 
XIX., r. 4] provides that, “ every pleading shall 
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Sect, 2. — Statement of maierial faeis. Sect 3] 

contain as concisely as may be a statement of the 
material facts on which the party pleading relies/’ 
If those words, “ material facts,” aie to be confined 
to matters wdiich are material to the cause of 
action, that is to say, facts which must be proved 
in order to establish the existence of the cause of 
action, then no doubt the facts in tliis paragraph 
were not properly pleaded. But in my opinion 
those words are not so confined, & must be taken 
to include any facts whicli the party pleading is 
entitled to prove at the trial (Sei..borne, Ij.C.). — 
MirxiNGTON V. Lorino (1880), 6 Q. B. D. 190 ; 60 
L. J, Q. B. 214 ; 43 L. T. 657 ; 45 J. P. 268 ; 29 
W. B. 207, C. A. 

124. .] — Allegations in a defence 

which arc ambiguous & may or may not raise 
new issues, will be struck out. The words 
” material facts ” in Ord. XIX., r. 4, do not mean 
merc‘l3" facts which must be x^roved in order to 
establish the existence of the cause of action, but 
include also any facts which the paity pleading 
is entitled to pmve at the trial. 

L. bi'ought an action against B. claiming (1) to 
restrain him from continuing a connection between 
his premises & L.’s private drain ; (2) to have a 
building which had been erected by B. pulled down 
as darkening L.’s ancient lights ; (3) damages. 

B. by his defence alleged that the drain in question 
did not belong to L., that he, B., had never con- 
nected his premises with any drain belonging to L., 
\rho, however, had constructed a new drain for 
private purposes of his own, below & in connec- 
tion with the existing main sewer, & he alleged 
that ” the pltf.’s acts aforesaid were in various 
pai4:.iculars unlawful, but the deft, is in no wise 
responsible for them ” : — Held : the laltor allega- 
tion was ambiguous, ‘‘ scandalous, & embarrass- 
ing ” & must be struck out. 

With reference to L.’s claim in respect of lights 
B. alleged that in another action, a new trial of 
which was still pending, Ij. had sworn that the 
hghts in question were not ancient, & was there- 
fore estopped from alleging in the present action 
that they were ancient : — Held : this was not an 
allegation of a ” material fact ” within the above 
definition, but was calculated to prejudice the fan 
trial of the action, <k the paragraph containing 
it must therefore be struck out. — Litmh v. Beau- 
mont (1884), 49 L. T. 772. 

125. Violation of Merchant Shipping Act.] — 

The ship prf)ceeded against, a steamer, on her 
passage down the river T. came into collision with 
a sailing vessel. In answer to the case set up 
against her it was pleaded by the owners of the 
steamer that the sailing vessel, just j^rcviously to 
the collision ” was seen to be suddenly, & in 
violation of the 296th section of the Mercliant 
Shipping Act, 1854, approaching the steamer on 
her port bow ” : — Held : in pleading, it is necessary 
to state as accurately as the circumstances of the 
case will admit, in what respect it is intended to 
allege that the Merchant Shipping Act has been 
violated ; that in the instance before the court it 
was sufficient to plead that the helm of the sailing 
vessel had not been ported in accordance with the 
terms of the statute. — The Ironmaster (1860), 6 
Jut. N. S. 782. 

126. Action for breach of promise of marriage 

— ^Venereal disease.] — ^A statement of claim after 
alleging a promise by deft, to marry pltf. wont on 
to Siege in paragraph 4 that ‘‘ the pltf. relying 
upon the said promise permitted the deft, to 
debauch & carnally know her, whereby deft, 
infected her with a venereal disease.” It then 


alleged a breach of the said promise. An order 
havmg been made at chambers to strike out para- 
graph 4 of the claim : — Held : the order was 
wrongly made, & upon two grounds, first, the 
facts alleged in the para^aph complained of, were 
” material facts ” within the meaning of Ord. 
XIX., r. 4, & as such were properly pleadable, 
& secondly, that, even if they were not, the court 
had no power to strike the paragraphs out, the 
statements therein neither being scandalous nor 
tending to prejudice or embarrass the fair trial of 
the action within the meaning of Ord. XXVII., 
r. 1. — Mtllington v. Loring (1880), 6 Q. B. D. 
190 ; 50 L. J. Q. B. 214 ; 43 L. T. 657 ; 45 J. P. 268 ; 
29 W. B. 207, C. A. 

127. Action for libel.] — ^Action for libel 

alleging that pltf., a theatrical critic, had en- 
deavoured to extort money by threatening to 
publish defamatory matter concerning a deceased 
actress. Defence that the allegation was true in 
substance &; fact : — Held : evidence of rumours 
before the pviblication of the libel that pltf. had 
committed the offences charged in it & evidence 
of particular facts & circumstances tending to 
show the misconduct of pltf. as a theatrical critic 
could not be admitted in reduction of damages ; 
further, assuming such evidence to be material it 
was rightly rejected for the particular facts & 
circumstances were not stated or referred to in the 
pleadings as required by Ord. XIX., r. 4. — Scott 
v. Sampson (1882), 8 Q. B. D. 491 ; 51 L. J. Q. B. 
380 ; 46 L. T. 412 ; 46 J. P. 408 ; 30 W. B. 541. 

128. Malicious motives.] — The claim 

was for damages for libel & the statement of 
claim alleged in paragraph 1 that the deft. faLsely 
& maliciously printed & published of the pltf. 
in a newspaper certain defamatory matter, & in 
paragraph 2 that ” deft., on previous occasions & 
in furtlierance of malicious motives on his part 
towards the pltf., maliciously printed & pub- 
lished of the pltf. various statements & para- 
graphs in the said newspaper, & those for con- 
venience of reference are set forth in the aj^pendix 
hereto.” The pltf. only claimed damages in 
respect of the libel set out in paragraph 1. In the 
appendix were set forth certain para^aphs, 
twenty-one in all, that appeared from time to 
time in the deft.’s newspaper, both before & 
after the date of the libel for wliich the pltf. claimed 
damages. Deft, applied t<3 have paragi*aph 2 & 
the appendix struck out as being emban*assing, & 
as being contrary to the provisions of Ord. XIX., 
r, 4, which says that every pleading shall contain, 

contain only, a statement in a summary form 
of the material facts on which the party pleading 
relies for his claim or defence, but not the evidence 
by which they are to be proved ; — Held : para- 
graph 2 was properly pleaded, as it contained a 
statement of material facts upon which the pltf. 
would rely at the trial as constituting malicious 
motives, but that the appendix must be struck out 
of the statement of claim, as it contained the 
evidence to prove the alleged facts in para^aph 2 
& was, therefore, a violation of the provisions of 
Ord. XIX., r. 4. Pltf, allowed to deliver the 
appendix as particulars of the facts alleged in para- 
graph 2, & the court expressed a strong doubt as to 
whether an appendix to a pleading was in any case 
allowable. — Olossop v. Hpindler (1885), 29 Sol. 
Jo. 556. 

129. Plaintiff seeking to escape Statute of 

Limitations — Settlement.] — Action brought to re- 
cover possession of some estates. By his state- 
ment of claim pltf. alleges that E. B. was seised in 
fee in liossession of the estates, & that during her 
life she executed a deed of settlement, by virtue of 
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which the prepay vested on her death in her 
niece, T., the wife of W. D., & her heirs, from 
whom & her successors in title the deft.’s pre- 
decessor in title G. B., well knowing the facts, 
fraudulently concealed the existence of the settle- 
ment & entered into possession of the estates. 
Pltf. claims as purchaser of the property from 
J. D. the eldest son of O. D., who died in 1859, 
whose title is traced through the heir-at-law of 
T. D. Pltf. alleges that the settlement still 
remains in the possession of deft., & that since 
the deatli of E. B. deft. & his predecessors in 
title have retained it &; received the rents of the 
property with full notice that the property right- 
fully belonged to pltf. & his predecessors in title, 
& made it impossible for them to discover their 
right & title to the property until the year 1876, 
when the existence of the deed lirst came to the 
knowledge of J. D. & pltf. Pltf. claimed to 
recover the possession of the estates & the rents 
or mesne profits. On the application of deft. 
Mr. Justice North ordered the statement of claim 
to be struck out as emban*assing. Pltf. appealed. 

In such a case as this where the pltf. has sought 
to escape from the Statutes of Limitations on the 
ground of concealed fraud, he ought to state his 
case with extreme particularity so as to enable 
deft, to meet the case without disclosing all liis 
title. In this case the alleged settlement should 
have been stated so as to enable deft, to raise the 
d( ‘fence that such a settlement never existed. 
J*ltf. had not stated his case in such a way as to 
enable deft, to meet it without embariussment & 
without disclosing all his title. Under Ord. XIX., 
r. 27, the court had jurisdiction to strike out tlu^ 
whole of a statement of claim if the whole of it 
were embarrassing (Co'n'ON, L.J.). — Riddell v. 
Strathmore (Earl) (1<S87), 3 T. Jj. K. 329, U. A. 

130. Facts material to claim or defence — 

R. S. C., Ord. XXL, r. 4.]~Ord. XIX., r. 4, pro- 
vides that all material facts shall bo pleaded. 
That means, to my mind, material to the claim or 
defence. There is also to be no defence as to 
damages. That is by Ord. XXI., r. 4 : “ No 
denial or defence shall be necessary as to damages 
claimed or their amount ; but they shall be 
deemed to be put in issue in all cases,” b\it, of 
com’se, subject to the rules of evidence <fc to the 
law with regard to the admissibility of evidence. 
I do not thhik that Ord. XIX., r. 4, as to pleading 
niaU*rial facts, was ever intended to interfere with 
Ord. XXI., r. 4 (Manisty, ,1.). — Wood v. Ddbilam; 
(Earl) (18SS), 21 Q. B. D. 501 ; .57 L. J. Q. B. 
547 ; 59 L. T. 142 ; 37 W. R. 222 ; 4 T. L. R. 778. 

131. Immaterial facts struck out.] — Although the 
Court of Appeal will not readily interfere with the 
discretion of the court of first instance in a matter 
of procedure, it is its duty to exercise its own 
discretion as to whether a pleading is so framed as 
to embarrass the opposite party. In a case, 
therefore, where a statement of claim was in the 
opinion of the Court of Appeal calculated to 
embarrass the defts. by reason of its stating im- 
material facts, setting out at great length 
documents which could not be material, except 
as evidence by way of admission, it was ordered 
to be struck out, though a motion for that purpose 
had been dismissed with costs by the comt below. 
The rule that evidence is not to be pleaded applies 
to admissions as well as to other evidence. — Davy 
V. Garrett (1878), 7 Ch. D. 473 ; sub nom. Davy 
Bros., Ltd. v. Garrett, 47 L. J. Ch. 218; 38 
L. T. 77 ; 26 W. R. 225, C. A. 

132. ,] — A local board discharging duties in 

relation to the piHDtection of public rights of way 
under sect. 26 (J) of the Ijocal Government Act, 


1894, is in the same position as a private individual 
protecting his own property & is not acting 
judicially. Consequently, where an action was 
brought against a local board to restrain the 
removal of posts erected on a public footpath by 
the owners of the adjoining property for the 
purpose of preventing the footpath from being 
used for vehicular traffic, & the statement of 
claim alleged that a member of the board had used 
his influence with the board for his own private 
interest, Sc that in consequence thereof the pltfs. 
liad failed to induce the board to take steps to 
prevent the user of the footpath for vehiculai' 
traffic : — Held : the real issue was whether or not 
the posts constituted an obstruction to the public 
right of way Sc that the allegations in the state- 
ment of claim were irrelevant Sc ought to bo 
struck out. — ^Murray v. Epsom Local Board, 
[1897] 1 Ch. 35 ; 66 L. J. Ch. 107 ; 75 L. T. 679 ; 
61 J. P. 71 ; 45 W. R. 185 ; 13 T. L. R. 113 ; 41 
Sol. .To. 157. 

133. Reply leading to immaterial issue.] — To 

scire facias on a judgment deft., an executrix, 
pleaded that she fully administered before she had 
notice of the recovery Sc that she had had no 
assets since. Replication, that deft, had notice 
of the recovery on, etc., Sc had assets after- 
wards : — Held : the mention of notice in the plea 
was surplusage & the replication bad as leading 
to an immaterial issue ; for a judgment to be 
entitled to preference in administration must be 
docketed pursuant to 4 & 5 W. Sc M. c. 20, 
Sc notice of it in any other way is of no conse- 
quence. — Hall r. Tapper (1832), 3 B. & Ad. 655 ; 
110 E. R. 239. 


Sect. 3.— STATEMENT OF FACTS IN SUMMARY 
FORM. 

See R. 8. C., Ord. XIX., r. 4, p. 11, ante, 

134. General rule.] — In an action against a stock- 
broker by his late employer to reopen accounts on 
the ground of fraud, pltf. by his statement of claim 
alleged that the accounts delivered were untrue 
Sc unfair, that brokerage Sc commission had 
been improperly charged, & that excessive Sc 
unfair profit liad been made. Defts. thereupon 
took out a summons for further Sc better par- 
ticulars as to these charges, i>r that in default the 
paragraphs containing these cliarges be struck out. 
J’ltf. amended his statement of claim by stating 
that all the accoimts rendered were untrue, tliat 
defts. had particulai's of the profits made by him, 
that the improper excessive charges appeared in 
the accounts Sc that the deft, was well aware of 
them : — Held : this was a mere affectation of 
compliance with the order. Sc that the para- 
graphs complained of must be struck out, four 
days’ leave to amend being given. 

Semble : though by R. S. C. pleadings must be 
concise Sc should not contain any unnecessary 
accounts or evidence, a deft, is entitled to have the 
pltf.’s case presented in an intelligible form so 
that ho may know how to meet each particular 
charge that is made against him. — Harbord v. 
Monk (1878), 9 Ch. D. 616 ; 38 L. T. 411 ; 27 
W. R. 164. 

136. Prolixity to be avoided.] — It was formerly 
considered to be contempt of court to be too prolix 
in pleading, Sc where a replication was contained 
in 120 sheets which might have been done in 16, 
the draftsman was led round Westminster Hall 
with his head through a hole made in the paper, 
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Sect, 3 . — Statement of facts in siimmar^i form. 

S ect. 4.] 

& had among other things to pay a fine & costs to 
deft. — Milward v. Welx>en (1565), Toth. 101 ; 
21 E. R. 136. 

186. .] — Judgment may be reversed for 

absurd, prolix, & vitious jileadings, & the clerk 
fined for entering them on record. — P rypir v. 
Fawkenor (1629), Cro. Car. 104 ; 79 E. R. 743. 

137. — r-.] — The court will censure an unneces- 
sary lengih of pleading. — Yates v. Carlisle 
(1701), 1 Wm. Bl. 270 ; 90 E. R. J 50. 

138. .] — Skill attention were required in 

preparing such documents (the petition) * some 
were loo short, omitting things material to be 
stated, required to be amended, others again 
wei*e of unnecessary lengtli, & contained un- 
important statements wliich occasioned unneces- 
sary expense. Care must be taken that they be 
prepared in such a manner as t-o avoid this 
(Langdale, M.R.). — O’Neile v, I.t cas (1845), 0 
L. T. O. S. 118. 

139. .] — In an action for unlawful distress, 

a statement of claim which was prolix & obscure 
was ordered to be struck out or amended.— M.) 0 h- 
HOUSE V. Colville (1876), Bitt. Prac. Cas. 93 ; 1 
Char. Cham. Cas. 95. 

140. .] — The first principle of pleading under 

the Judicature Acts is to avoid prolixity (Huddlp> 
HTON, B.). — Marsh v, Pontefract < Vihporation, 
[1870] W. N. 7; Bitt. Prac. Cas. 75; 1 Char. 
Cham. Cas. 60. 

141. Prolixity in setting forth documents.] — 

Prolixity in setting forth important documents is 
not impertinence; therefore, where the deft, set 
forth verbatim in his answer a state of facts <fe 
all the affidavits to show that the demand made in 
this suit had been disallowed by the master in a 
former : — Held : the answer was not impertinent. 
—Lowe v. Williams (1820), 2 Sim. & St. 574 ; 
57 E. R. 465. 

142 . Immaterial documents.] — Davy 

V. Garrett, No. 131, ante. 

143. Prolixity in schedule — Action against 

trustees claiming account.] — A., an infant, lilei a 
bin against trustees wherein she sought, in the 
usual terms, an account of the lands, etc., of which 
B. had died seised, A. claiming to be interested 
therein. The trustees in a schedule of considerable 
length annexed to theii* answer, set further in 
particular detail the names, acreage, boundaries, 
etc., of all the lands of which B. had died seised : — 
Held : although some parts of the schedule were 
not impertinent, yet the matter contained in the 
schedule being unnecessarily prolix, & tending to 
oppression from its length, was properly excepted 
to by the pltf. as impertinently set forth. — ^B yde 
V. Masterman (1841), 10 L. J. Ch. 282 ; 5 Jur. 
643. 

144. Long & complicated series of facts — 

No caiise of action.] — The equity in a statement of 
claim was not apparent, but had to be collected 
from a long & complicated series of facts. Deft, 
put in a general demurrer on the ground “ that 
the facts alleged do not shf)W any cause of action 
to which effect can be given against this deft.” : — 
Held : notwithstanding Ord. XXVIII., r. 2, a 
demurrer in this form was in such a case sufficient. 
— Bidder v. McLean (1882), 20 Ch. D. 512 ; 40 
L. T. 70 ; 30 W. R. 529, C. A. 

145 . Commercial case — Voluminous docu- 

ments — One short point In dispute.] — Where in a 
commercial case an order has been made for the 
delivery of points of claim & defence, & 
voluminous documents have been delivered by the 


parties having aU the vices of the worst forms of 
pleatog, & it is plain that there is only one 
short point in dispute, the court will instruct the 
taxing master. — Friedlander v. Shaw, Savili. 
& Albion Co., Ltd. (1897), 2 Com. Cas. 124 ; 15 
T. L. R. 252. 

146. Setting out public Acts of Parliament.] — Un- 
necessary prolixity, such as the setting out of 
public Acts of Parliament, which must be judicially 
noticed, will be visited with the censure 
reprobation of the court. — Butler v. Map (1834), 
10 Bing. 391 ; 3 L. J. C. P. 130 ; 4 Moo. & S. 258 ; 
131 E. R. 956. 

147. .] — Prolixity in setting out at length in 

a petition or other x^eading, clauses of a public 
statute. — Re Manchester & I.eeds Ry. Co., 
» parte Osbaldeston (1849), 8 Hare, 31 ; (i8 
F. R. 261. 

Sec, also. Part T., Sect. 5, ante. 

148. Powers of court in dealing with prolix plead- 

ings.] — Although there is no rule of court specially 
giving power to the court to take pleadings or 
afiidavits 'ff th file for prolixity, yet the court has 
an inhoren power to do so in order to prev- its 

records from being made the instrumein of 

ox)prc8sion. Whore, however, an affidavit f 

documents was of oppressive length, hn it 

aiipcared to the court that delay <fc expense 
would be caused by filing a fresh one, the court 
X>ermittiKi it tv remain on the file, but ordered the 
party filing it to pay the costs of it. — llxi L v. 
Hart-Davis (1884), 20 Ch. D. 470 ; 53 L. .1. Ch. 
1012 ; 51 L. T. 279, C. A. 

149. Justice of case ascertained by prolix & 
untechnical issues.] — Whei it; issues, thoiigli xirolix 
and untechnu al, have been the means of ascertain- 
ing the real justice of a case they will not be 
displaced or disturbed on appeal. 

Where the judge’s directic'n, if given, must 
necessarily have been against the complaina . : — 
Held : exception for non-direction was properly 
disallowed. — Macfarlane v. Taylor (1808), L. R. 

1 Sc. & Div. 245 ; sub nom. Macfarlane ik, Co. v. 
Taylor ik Co., - S L. T. 214, II. L. 

150. Agreement for settlement of ail matters in 
dispute — Right to set out agreement for settlement 
— & facts leading up to agreement.] — Whoi'o a 
deft, in an action relies upon a settlement of all 
matters in dispute between himself & pltf., he 
is entitled to set out in his defence not only the 
agreement for settlement, but also the whf)le of 
the facts which led up to it. — W eymouth v. Rich 
(1885), 1 T. L. R. 009. 

151. Catching bargains with heirs or expectants.] 

The court allowed a number of x^aragraphs in a 
statement of defence which stated the existerce 
of various matters which were essential to show 
that the agreement on which the action was 
brought came within the principle on which 
Courts of Equity have granted relief against 
catching bargains with heirs or exx>eciants on the 
life of an ancestor, it not appearing that what was 
so stated was embarrassing in the sense of not 
giving notice to the other side what the deft.’s 
case was, or that there was any allegation whieli 
could be entirely omitted. — Heap v. Marris 
(1877), 2 Q. B. D. 0.30 ; 40 L. J. Q. B. 701. 


Sect. 4.— EXCLUSION OF EVIDENCE. 

See R. S. C., Ord. XIX., r. 4, p. 11, ante. 

152. Pleadings must not contain evidence.] — In 

trespass for destroying a weir in pltf.’s fishery a 
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plea of justification that the weir was across part 
of a public navigable river & obstructing the 
navigation of the same ; replication confessing 
that the locus in quo was part of a navigable 
stream, but alleging that it was part of the river 
wholly distinct from the channel which the public 
has navigated, & that the said part was not a 
public navigable river : — Held : good, and it was 
a sufficient answer to the plea. 

It is an elementary rule in pleading, that when a 
state of facts is relied on, it is enough to allege it 
siinply without setting out the subordinate facts 
which are the means of producing it, or the 
evidence sustaining the allegation. . . . The 
certainty or particularity of pleading is directed 
not to the disclosure of the case of a party, but to 
the informing the court, the jury & the opponent, 
of the specific proposition for which lie contends, 
& a scarcely less important object is the bringing 
the parties to issue on a single & certain poinl., 
avoiding that prolixity <&; uncertainty which 
would very probably arise from the stating aJl the 
steps which lead up to that point {per (hTU.). — 
Williams v. Wilcox (1838), 8 Ad. A El. 314 ; 3 
Nev. & P. K. B. 000 ; 1 Will. WoU. H. 477 ; 7 
L. .1. Q. B. 229 ; 112 E. K. 857. 

168. .] — On deft.’s application, three para- 

^aphs were struck out of a statement/ of claim as 
infringing the rule that pleadings are not to con- 
tain evidence. — Anon. (1875), Bitt. Prac. Cas. 45. 

164. Positive allegations essential.] — ^A plea 

in abatement by an Earl, of misnomer in his title 
of dignity, must allege positively, & not merely 
by inference, tliat he was Earl at the time of suing 
out the writ. — Digby v. Alexander (1832), 8 
Bing. 410 ; 1 Bowl. P. C. 713 ; 1 Moo. &; 8. 659 ; 
1 L. J. C. P. 122 ; 131 E. K. 454 ; subsequent pro- 
ceedings, 9 Bing. 412. 

156. SulTlclency of averment.] — Pleading 

that A. having been lawfully possessed, etc., as 
tenant at will to B., is a sufficient averment that 
A. was tenant at will, etc. Pleading that corn 
which had been cut was left on the ground until it 
was fit in a course of husbandry to be carried is 
sufficient, without saying how long it remained 
there ; t he reasonableness of the time being a 
(juestion of fact for the jury, & not a question 
of law for the court. — Eaton v, Southby (1738), 
Willes, 131 ; 7 Mod. Bep. 251 ; 125 E. li. 1094. 

156. Petition for dissolution of marriage.] — 

A petition for dissolution by reason of the 
husband’s adultery desertion, directed to be 
amended by a distinct averment of the fact of 
desertion ; some statement of circumstances in 
such a petition may be necessary, but evidence 
should not be pleaded. — Pynp: Pyne (1858), 
1 8w. & Tr. 80, 178 ; 27 L. J. P. & M. 54 ; 30 
T.. T. O. 8. 370 ; 22 J. P. 180 ; 0 W. R. 507 ; 164 
E. R. 037. 

157. Petition for judicial separation.] — A 

petition by a wife for a judicial separation on the 
ground of adultery, contained a paragraph alleging 
that the respondent had had two illegitimate 
children the issue of an adulterous connexion 
with II. M. born on certain specified days : — Held : 
the paragraph was objectionable as pleading 
merely evidence, & should be struck out. — 
Matison V, Matison (1860), 29 L. J. P. M. & A. 80. 

168. Motive for fraudulent prospectus.] — In 

an action against a company for issuing a fraudu- 
lent prospectus, it is unnecessary to set out in the 
statement of claim the motives which led to the 
issuing of the prospectus of the scheme of which 
it was part, it being sufficient to state generally 
that the prospectus was to the knowledge of the 
defts. fraudulent without specifying particulars. 


Pltfs. in the present case were given leave to 
amend. — Herring v, Bisciioffsheim, [1876] W. N. 
77 ; 3 Char. Prac. Cas. 64. 

169. Scandalous & Irrelevant paragraphs.] — 

A statement of claim charged in effect that the 
pltf. being desirous of borrowing money agreed 
with H. to borrow it from him on personal security 
only, & to insure his life in the deft.’s office as 
collateral security for the loan & to pay premium 
on such insurance to the defts. that the pltf. for 
the purpose of so borrowing, as the defts. knew, 
did so insure & pay a premium. That H. 
throughout was an agent of the defts. & that the 
transaction was a contrivance of the defts. to 
obtain the said premium. That neither H. nor 
the defts. ever lent or intended to lend any money 
to the pltf., &, further, that this was the usual 
course of conduct of the defts. : — Held : the 
paragraijhs stating that it was the usual course of 
conduct of the defts. were scandalous & irre- 
levant, and should be struck out, as amounting at 
the most to mere evidence, which by Ord. XIX., 
r. 4, is not to be pleaded ; &: further that the 
matter therein contained was not even evidence, 
A that evidence could not be given upon a trial, 
in chief, of such conduct being the usual course 
of conduct of the defts. — Blake v. Albion Life 
Assurance Society (1870), 45 Ij. J. Q. B. 003 ; 
35 L. T. 209 ; 24 W. 11. 077 ; 3 Char. Pr. Cas. 
136. 

160. Reasonable & probable cause.] — In an 

action for malicious prosecution, paragraphs were 
ordered to be struck out of a statement of claim 
which set out evidence & not res gestce. ; instead 
of saying that there was no reasonable & probable 
cause, the paragraphs in question averred that 
the facts did not amount to reasonable & probable 
cause. — Aderis v. Thrigley (1876), Bitt. Prac. 
Cas. 126 ; 2 Char. Cham. Cas. 43. 

161 . Conversations.] — Sec Discovery, Vol. 

XVIII., p. 198, Nos. 1457-1459. 

1 62 . Admissions . ] — W h ere admissions mad e 

by deft, to pltfs.’ solicitors were pleaded in a 
statement of claim, the paragraph was ordered to 
be struck out. Defts. would be in the difficulty 
of not knowing whether to traverse the admis- 
sions. All that is necessary in a statement of 
claim in ordinary cases is particular of the demand. 
— Askew v. North Eastern Ry. Co., [1875] 
W. N. 238 ; Bitt. Prac. Cas. 52, 82 ; 1 Chai'. 
Chani. Cas. 90. 

163. .] — Defts. were entitled to put in 

evidence letters written by the pltf. to a person not 
a party to the action, & containing admissions by 
the pltf. material to the questions in issue ; but 
that the pltf. must have, if he desired it, an 
opportunity of explaining the letters (Fry, J.). — 
8TEUART V, QijU3STONE (1879), 10 Ch. D. 626 ; 40 
L. T. 146 ; 27 W. R. 612.— C. A. 

164. .] — ^Although the Court of Appeal 

will not readily interfere with the discretion of the 
court of first instance in a matter of procedure, 
it is its duty to exercise its own discretion as to 
whether a pleading is so framed as to embarrass 
the opposite party. In a case therefore where a 
statement of claim was in the opinion of the Court 
of Appeal calculated to embarrass the defts. by 
reason of its stating immaterial facts, and setting 
out at great length documents which could not bo 
material, except as evidence by way of admission, 
it was ordered to be struck out, though a motion 
for that purpose had been dismissed with costs 
by the court below. The rule that evidence is 
not to be pleaded applies to admissions as well as 
to other evidence. — Davy v. Garrett (1878), 7 
Ch. D. 473 ; sub nom- Davy Bros., Ltd. v. 
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Sect* 4 . — Bxchision of evidence. Sects. 5, 6 7.] 

Garrett, 47 L. J. Oh. 218; 38 L. T. 77; 20 
W. li. 226, C. A. 

105 , Evidence in appendix to pleading.] — 

The claim was for damages for libel, <&: the stat<e- 
ment of claim alleged in paragraph 1 that the 
deft, falsely & maliciously printed & published of 
the pltf . in a newspaper certain defamatory matter, 
& in paragraph 2 that “ deft-., on prevK>us occasions 

in furtherance of malicious motives on liis part 
towards the pltf., maliciously printed & published 
of the pltf. various statements & paragi*aphs in the 
said newspaper, <fc these for convenience of reference 
are set forth in the appendix hereto.” The pltf. 
only claimed damages in respect of the libel set 
out in paragraph 1. In the appendix were set 
forth certain paragraphs, twenty-one in all, that 
appeared from time to time in deft.^s newspaper, 
both before & after the date of the libel for which 
the pltf. claimed damages. Deft, applied to have 
paragraph 2 & the appendix struck out as being 
embarrassing & as being contrary to the provisions 
of Ord. XIX., r. 4, which says that every pleading 
shall contain, & contain o^y, a statement in a 
summary form of the material facts on which the 
party pleading relics for his claim or defence, but 
not the evidence by wliich they are to be j^roved : — 
Held ; paragraph 2 was properly pleaded, as it 
contained a statement of material facts upon 
which the pltf. would rely at the trial as con- 
stituting m^icious motives^ but that the appendix 
must be struck out of the statement of claim, as it 
contained the evidence to prove the alleged facts 
in paragraph 2 & was, therefore, a violation of 
the provisions of Ord. XIX., r. 4. Pltf. allowed 
to deliver the appendix as particulars of the facts 
alleged in paragraph 2. The court expressed a 
strong doubt as to whether an appendix to a 
pleading was in any case allowable. — Glossop v, 
Spindler (1885), 29 Sol. Jo. 550. 


Sect. 5.— APPUCABIUTY OF PRESCRIBED FORMS. 

See Pali I., Sect. 3, ante. 


Sect. 0.~STATEMENT OF LEGAL RELATIONSHIP 
OR INFERENCE OF LAW. 

Statement of facts, not law, see Part III., 
Sect. 1, ante. 

166. Sufficiency of statement— Legal relationship 
— Claim as hein.] — Quaere : whether, in ejectment, 
one claiming title as heir is bound to deduce any 
pedigree in proof of his descent. — Roe d. Thorne 
V. Lord (1776), 2 Wm. Bl. 1099 ; 96 E. R. 649. 

167. ,] — In the count of a writ 

of right it is not sufficient to state that the lands 
descended to four women as niece & co-heirs of .T. 
without showing how they were nieces. The 
court will not give leave to amend the count in 
a writ of right unless a favourable case be made 
out by affidavit. — Dumsday v. Hughes (1803), 
3 Bos. & P. 453 ; 127 E. R. 246. 

] — -In an action for recovery 
of land the statement of claim alleged merely that 
pltf. was entitled to possession as heir-at-law of B., 
who died seised in fee of the premises & intestate ; 
— Held : the deft, was entitled as of course to 
particulars showing the links of relationship on 


which pltf. relied as constituting him such heir. — 
Palmer v. Palmer, [1892] 1 Q. B. 319 ; 61 L. J. 
Q. B. 236. 

169. Limitations In will— Effect of 

limitations briefly set out.] — The pltfs. in an action 
for the recovery of land having in their statement 
of claim briefly stated the effect of certain limita- 
tions in a will, as alleged by them, without setting 
out the precise words of the will ; — Held : they 
were entitled so to do imder Ord. XIX., r. 21, 
although a question arose as to the construction 
of the will.-— Darbyshire v. Leigh, [1896] 1 Q, B. 
554 ; 65 L. J. Q. B. 360 ; 74 L. T. 241 ; 44 W. R. 
452, C. A. 

170. Inference of law — Facts leading to 

inference must be stated — Collision cases.] — The 

pltf. in a cause of collision is bound to plead 
facts from which the law will infer that the 
collision was occasioned by the default of the deft., 
but not to plead the legal inference. — The East 
Lothian, Kilgour v. Alexander (1861), 14 
Moo. P. C. C. 271 ; Lush. 241 ; 4 L. T. 487 ; 1 
Mar. L. O. 76 ; 15 E. R. 271, P. 0. 

171 . Material representation in inducing 

contract.] — When a person makes a material 
representation to another to induce him to enter 
into a contract, & the other enters into that con- 
tract, it is not sufficient to say that the party to 
whom the representation is made does not j)rove 
that he entered into the contract, relying upon the 
representation. If it is a material representation 
calculated to induce him to enter into the con- 
tract, it is an inference of law he was induced by the 
representation to enter into it, in order tu take 
away his title to be relieved from the contract 
on the ground that the representation was untrue, 
it must be shown either that he had knowledge of 
the facts contrary to the representation, or that 
he stated in terms, or showed clearly by his con- 
duct, that he did not rely on the representation 
(Jessel, M.R.). — Redgrave v. Hurd (1881), 20 
Ch. D. 21, C. A. ; 51 L. J. Ch. 113 ; 45 L. T. 485 ; 
30 W. R. 251, C. A. 

172. Action upon contract — Statement of 

legal effect — Matters implied by law.] — It is not 

necessary in declaring upon a written contract 
to use a single word tliat is in t he contract itself 
provided its legal effect be properly stated. Nor 
is it necessary to aver any matter which happens 
to be part of the contract, if such matter would be 
implied by law. 

In an action on a guarantee to pay, in case the 
principal should not, it is not necessary to set out 
the contingency that the principal should pay, that 
being an implied exception in law, from the nature 
of the guarantee. Nor in such an action is it 
necessary to prove a demand of payment from the 
principal, unless the making of such demand were 
a part of the contract. — Magor v. Wilks (1827), 

6 L. J. O. S. K. B. 308. 

173. General allegation of contractual 

relationship — Or trusteeship.]— It was argued by 
the pltf.’s counsel that, although it might be that 
all that appeared in the statement of claim in 
respect of these claims was a general allegation of 
trusteeship or of a contractual relation, yet that 
was sufficient, & that it would be time enough if 
the action went on to give in evidence some facts 
which should in some way or other support the 
general allegation. Now, according to my view, 
this contention must fail (Vaughan Williams, 
L.J.). — Salaman V, Secretary op State for 
India, [1906] 1 K. B. at p. 631 ; 75 L. J. K. B. 
418 ; 94 L. T. 868, 0. A. 

174. Statement of facts from which duty 

implied.] — ^An Act of Parliament constituted a 
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company for the purpose of making & maintaining 
a navigable canal, which all persons were to be 
allowed to use on payment of certain tolls. The 
Act also provided in case of obstruction by any 
sunken vessel the owners of which should not 
weigh it up without loss of time, that it should 
be lawful for the company to do so, & to keep the 
same till payment made of the expenses of so 
doing : — Held : the Act did not make it com- 
pu^ory upon the company after notice, so to 
weigh up a sunken vessel, but that, as the company 
had made the canal for their profit opened it to 
the public upon payment of tolls, a duty was 
imposed on them at common law to take reasonable 
care to prevent danger to the navigation & that, 
therefore, they were liable in case for neither 
weighing up nor giving notice of a sunken vessel, 
which damaged a boat navigating their canal. 
Such a common law duty need not be expressly 
alleged in the declaration, it is sufficient to allege 
facts from which the duty can be necessarily 
implied.— Parnaby r. Lancaster, Canal Co. ; 
Lancaster Canal Co. v. Parnaby (1839), 11 
Ad. & El. 223 ; 1 Ry. & Can. C^as. (>96 ; 3 Per. & 
Dav. 162 ; 9 L. J. Ex. 338 ; 113 E. R. 400; affg, 
S. C. sid) 7ioyn. Bahnaby v. Lancaster C^anal Co., 
2 J. P. 679. 

175. Breach of duty — Necessity to state 

facts upon which duty founded.] — The declaration 
stated that the defts. were possessed of land witli 
a canal & cuttings intersecting the same, k- of 
bridges across the canals & cuttings communica- 
ting with <fe leading to certain docks of the defts., 
which land k bridges were used with the consent 
& permission of the defts. by persons proceeding 
to k coming from the docks ; tliat tliey wrongfully 
& improperly kept k maintained the* land, canal, 
cuttings k bridges, k suffered them to be in so im- 
proper a state k condition as to render them 
unsafe for persons lawfully passing along k over 
the said land k bridges towards the said docks ; k 
that one CS. lawfully passing over the bridges, 
through the wrongful, negligent, k improper con- 
duct of the defts., fell into one of the cuttings k 
was drowned : — Held : the declaration dis- 
closed no actionable broach of duty on the part 
of the defts. — Gautret v. Egerton, , Tones v. 
Egerton (1867), 1.. R. 2 0. P. 371 ; 30 li. ,L C. P. 
191 ; 15 W. K. 638; suh noni. Gantret v. Eger- 
ton, 16 L. T. 17. 

176. . ] — A petition of right 

alleged that, before the outbreak of war between 
the late South African Republic k Great Britain, 
gold, the produce of a mine in the Republic owned 
by the suppliants had been ta-ken from the su^)- 
X)liants by officials on behalf of the Government of 
the Republic ; that the Government by tlie laws 
of the Republic was liable to return the gold or its 
value to the suppliants, k that by reason of the 
conquest k annexation of the territories of the 
Republic by Her late Majesty the obligation of the 
Government of the Republic towards the suppliants 
in respect of the gold was now binding upon His 
Majesty the King. On demurrer : — Held : the 
petition disclosed no right on the part of the sup- 
pliants wliich could be enforced against His Majesty 
in any municipal court. 

Before dealing with the questions of law which 
were argued before us, we think it right to say 
that we must not be taken as acceding to the view 
that the allegation in the x>etition disclosed a 
sufficient ground for relief. The petition appeal's 
to us demurrable, for the reason that it shows no 
obligation of a contractual nature on the part of 
the Transvaal Government. Eor all that appears 
in the petition the seizure might have been an €bct 


of lawless violence. The allegations that A. seized 
property belonging to B., k that thereupon by 
law an obligation arose on the part of A . to return 
to B. his property, or pay its value, might be truly 
made in reg)ect of any wrongful seizure of A.’s 
property. We do not assent to the proposition 
of Lord Robert Cecil that it is sufficient to allege 
what may be a ground for action if something else 
be added which is not stated. Upon all sound 
principles of pleading it is necessary to allege what 
must, & not what may, be a cause of action, & 
unless the obligation alleged in the present instance 
arose out of contract it is clear that no petition of 
right could be maintained (Alverstone, L.O.J.). — 
West Rand Central Gold Mining Co. v. R., 
ri905] 2 K. B. 391, p. 399; 74 L. J. K. B. 753; 
93 L. T. 207 ; 53 W. R. 660 ; 21 T. L. B. 562 ; 
49 Sol. Jo. 557. 

177 . Recovery of land of which plaintiff 

never in possession — Facts showing plaintiff’s title 
must be set out.] — In an action for the recovery 
of land of wliich pltf. has never been in possession 
the statement of claim must allege the nature of the 
deeds & documents upon which he relies in deduc- 
ing his title from the persons under whom he 
claims, k a general statement that by assurances, 
AvilLs, documents, k Crown grants in the. pos- 
session of defts. without further describing them, 
pltf. is entitled to the land, is embarrassing k 
liable to be struck out under Oi*d. XXVII., r. 1. — 
Philipps v. Philipps (1878), 4 Q. B. D. 127 ; 48 
L. J. Q. B. 135 ; 39 L. T. 556 ; 27 W. R. 436, C. A. ; 
subsequent proceedings (1879), 40 L. T. 815. 

178. Donatio mortis causa — Facts con- 

stituting validity must be pleaded.] — In an action 
to enforce a donatio mortis cansa, a statement of 
claim which alleges simply that a good k valid 
donatio ynortis causa was made to pltf., without 
stating the facts which constitutes it, is demurrable. 
— Be Parton, Townsend p. Parton (1882), 45 
L. T. 755 ; 30 W. R. 287. 

179 . Action by assignee of reversion to lease 

— Facts showing vesting of reversion must be 
pleaded.] — In an action upon covenants in an 
expired lease, pltf. stated the lease, that the term 
had expired, that at its expii-ation defts. were the 
assigns of the lease, k liable to perform the 
lessee’s covenants, tliat pltf. became, at the 
expiration of the term was entitled to, the im- 
mediate reversion in the demised property, subject 
only to the term, that he was k is entitled, to 
enforce all the lessee’s covenants, & that the 
defts. had for eight years paid him rent : — Held : 
such pleading was insufficient, k the pltf. ought 
also to have shown what the reversion was which 
the lessor had, & how pltf. derived his title to 
that particifiar reversion. Accordingly, a state- 
ment of claim containing the statements so held 
to be insufficient was ordered to be struck out 
under Ord. XIX., r. 27, as a pleading tending to 
embarrass the fair trial of the action. — D avis v. 
James (1884), 26 Oh. D. 778 ; 53 L. J. Oh. 523 ; 
50 L. T. 115 ; 32 W. R. 106. 


Sect. 7.— PARTICULARS OF MISREPRESENTATION. 
FRAUD, ETC. 

R. S. C,, Ord. XDC., r, 6 . In all cases in which the party plead- 
ing relies on any misrepresentation, fraud, breach of trust, wilful 
default, or undue influence, and in all other cases in which 
particulars may be necessary beyond such as are exemplified in 
the forms aforesaid, particulars (with dates and Items if neces- 
sary) shall be stated in the pleading ; provided tliat, if the 
partlculua be of debt, expenses, or damages, and exceed three 
tolios, the fact must be so stated, with a reference to full par- 
ticulars already delivered or to be delivered with the pleading. 
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Sect. 7 . — Particulars of misrepresentation, fraud, 
etc,] 

r* defendant or plaintiff (as the 

CMe may be) must raise by his pleading all matters which show the 
action or counterclaim not to be maintainable, orthatthetransac- 
tionis either void or voidable In point of law. and all such grounds 
reply, as the case may be, as if not r^sed would be 
iiKCiy to take opposite party by surprise, or would raise Issues of 
w preceding pleadings, as for Instance, 

u liimitations, release, payment, performance, 
facets show^g illegality either by statute or common law, or 
Statute of Frauds. 

See, generally. Misrepresentation & Fraud, 
\ ol. XXXV., pp. (i et seq. 

See, also, K. JS. C., Ord. XIX., r. 5, Appendices 
C D. & E., Yearly Supreme (’ourt Practice. 

Pndue influence, sec Executors, Vol. XXIII., 
pp. 128-130, Nos. 1209-1281. 

180. Whether definite and precise allegation 
essential.] — An allegation of fraud should, if 
rdied upon, be distinctly pleaded.-— The Emilien 
Marie (1875), 44 L, J, Adni. 9 ; 32 L. T 435 • 

2 Asp. M. L. <\ S. 514. 

181. .] — Pltfs. say that fraud is intended 

to be alleged ^ et the statement of claim contains 
no charge of fraud. In the common law courts no 
rule was more clearly settled than that fraud 
must be distinctly alleged & as distinctly proved, 

A that it was not allowable to leave fraud to be 
infeiTed from the facts. It is said that a different 
rule prevailed in the Court of Chancery. I think 
this cannot be correct. It may not be necessary 
m all cases to use the word “ fraud ” — indeed 
m one of the most ordinary cases it is not necessary. 
An allegation that the deft, made to the pltf. 
representations on which he intended the pltf. 

which representations were untrue, is 
sunicient. The word “ fraud is not used, but 
two expressions are used pointing at the state of 
nm^ of deft. — that he intended the representations 
to be acted upon, <fe that he knew them to be 
untrue. It appears to me that a pltf. is bound to 
sJmw distinctly that means to allege fraud 

Carreti’ 

U ' 47 L. J. ('b. 218 ; 

88 L. T. / / ; 28 W. P. 225, (\ A. 

182. - , J Should the pltf.’s claim pj land be 

barred by the Statute of Limitations, unless he 
can shovv that ]je has been fraudulently deprived 
or it within the 2(>th section it is e.ssential for him 
tij prove that he, or some person through whom he 
claims, has been deprived of his land by the par- 
ticular fraud proved, A further, that it could 
not with rea.sonab]e diligence have been known 
or discovered for a longer period than the statutory 
one before the action was brought :~-Held : the 
allegations of fraud in such an action must be 
delinite & precise leading to tlie reasonable 
inference that the fraud complained of was the 
cause of the deprivation. In the absence of such 
averments the court may dismiss the action as an 
abuse of the powers of the court. — T^awranx’E v. 
Norreys (Lord) (1890), 15 App. Ca.s. 210; 59 

183. •]— This was a motion to strike out 

t^e statement of clami in the above-named action, 
i itls. claimed an injunction & damages against two 
persons, A. & B., in respect of acts of trespass alleged 
by them prior to Jan. 0, 
1870, when they were owners of mines adjoining 
those belonging to the pltfs. In the same action 
the pltfa claimed similar relief against deft, com- 
pany, who on March 7, 1882, were stated to have 
^cceeded defts. A. & B, as owners of the mines 
& were alleged to have committed similar acts! 
Objection was made on behalf of defts. to the 


terms of an averment of fraud in the statement of 
claim. It was also submitted that pltfs. had 
joined in one claim different causes of action 
against different persons not having anything to 
do with each other except by way of historical 
connection, & that what Ord. XVIII., r. 1, 
authorised was the joinder, not of several actions 
against distinct parties, but of several causes of 
action against the same party, while Ord. XVI., 
r. 4, did not meet the case, as pltfs. had not asked 
for alternative relief. Chitty, J., accepted the 
view taken by the defts., & the order thereupon 
made was that, the pltfs. electing to continue the 
action against the other defts., deft, company be 
struck out, the pltfs. to pay all costs of tne com- 
pany &: the costs on the motion of the other defts. 
His lordship gave the pltfs. general leave to amend 
their statement of claim as against the last- 
named defts. — ^Aberdare & Plymouth Co., 
Ltd. V. Nixon’s Navigation Colliery Co., Ltd. 
(1892), 37 8ol. Jo. 70 ; 9 T. L. R. 96. 

184. .]— A mere general allegation of fraud, 

without paHiculars. cannot avail. — Birch v. 
Birch, [1902] P. 130, 138; 71 L. J. P. 58; 86 
L. T. 364 ; 50 W. R. 437 ; 18 T. L. R. 485 ; 46 
8ol. Jo. 393, C. A. 

185. — ^ — .] — The rule in respect of allegations 
of fraud in an action to open settled accounts is 
the same in that the allegations of fraud must be 
supported by a statement of specific instances 
but is different in that the statement of one or 
more specific cases will, as a general rule, entitle 
pltf. to full discovery not limited to the specific 
cases only. 

These paHiculars, which are part of the plead- 
ings, in substance charge the pltfs. with being 
fraudulent dealers in stocks & shares, for whatever 
uncertainty there may be as to the meaning of the 
word “ bucket-shop ” the defts.’ counsel in the 
course of tlie argument before us himself averred 
that in these particulars the word “ bucket-shop ” 
was used in this sense. Now as the defts. by their 
pleading rely on fraud, the particulars must allege 
the fraud distinctly, for “ general allegations, 
however strong may be the words in which they 
are stated, are insufficient even to amount to an 
averment of fraud of which any court ought to 
take notice,” Wallingford v. Mutual Society, No. 
224, post (Vaughan Williams, L.J.).— Arnold 
& Butler v. Bottomley, [1908] 2 K. B. 151 ; 

77 L. J. K. B. 584 ; 08 L. T. 777 ; sub nom, 
Arnold v, Bottomley & Odhams, Ltd., 24 
T. L. R. 305 ; 52 Sol. Jo. 300, C. A. 

186. .] — P. & M., who had been partners as 

garage proprietors, agreed to dissolve the partner- 
ship as from March 4, 1929, on the terms, as was 
found, that M. should take over all liabilitios of 
the Arm incurred after March 4. P. informed his 
father, who was a solicitor, of the dissolution of 
the partnership, & the father prepared a written 
agreement to carry it out. By this document M. 
was made liable to indemnify P. in respect of all 
rent due before March 4. This agreement was 
handed to M., who was asked to read it, & he 
looked through it & signed it, although he said 
ho could not understand it. On a claim by P. 
to be indemnified in accordance with the written 
a^eement in respect of rent accrued due before 
March 4, M. pleaded that he signed the agreement 
under the belief that it embodied the oral agree- 
ment of March 4, that it was drawn up under a 
mutual mistake of fact, & that the only agreement 
arrived at was that M. should indemnify P. to the 
extent agreed upon orally. Fraud was not 
pleaded, nor was rectification claimed in the 
pleadings. 
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At the trial MacKinnon, J., found that M. 
signed the agreement handed to him with prac- 
tically no consideration of its terms, & that as a 
stipulation had been inserted therein which he had 
not orally agreed to, that term could not be relied 
upon, accordingly, that the written agreement 
must be rectified to make it conform to the oral 
agreement. P. appealed : — Held : (1) that as M. 
knew that the agreement which he signed was an 
agreement for tlie dissolution of the partnership 
between him &; P., it was not open to him, in the 
absence of fraud or misrepresentation by P. as to 
the legal effect of the document, to rely on the 
plea of non eat factum merely because if he had 
carefully read & understood the document he would 
liave objected to one of its terms as not in accord- 
ance with the oral agreement ; (2) that in the 

absence of any allegation of fraud or conduct 
amounting to fraud, in the absence of any claim 
for rectification, it was not open to the judge to 
rectify the written agreement ; & (.S) that there 
was no evidence of mutual mistake. 

Cases must be decided on the issues on the 
record. If it is desired to raise other issues tliey 
must be placed on the record by amendment 
(SCRUTTON, P.J.). 

As regards tlie second contention, I think the 
learned judge was not entitled to consider this, 
as it involved, if the facts raised it at all, a 
charge of fraud against one of the parties, it is 
absolutely essential that where a eliarge of fraud 
is made any one of the parties to litigation against 
the other it should be raised with particularity. 
Ko amendment of the pleadings was asked for & 
no amendment was in fact made. On the pleadings 
as they stand I think the learned judge was not 
entitled to consider the application of what 1 
may call the principle of Smith v. Hughes [Mistakp:, 
Vol. XXXV., p. 107, No. 125] to the present case 
(Creek, L.J.).— Blay v. Pollard & Morris, [1930] 
1 K. B. (528 ; 99 L. J. K. B. 421 ; 143 L. T. 92 ; 
74 Sol. Jo. 284, C. A. 

187, Solicitor & client — Opening accounts.] 

As to the question upon the account, admitting 
that a settled account is not to be opened, unless 
specific errors are pointed out, will this court 
permit an account to stand where upon the face 
of the account the attorney admits that he has 
not given credit & produced that state of his 
affairs, that the client was entitled to have ? It 
is the business of the attorney to keep his clients' 
accounts (Loughborough, L.C.). — Matthew's v , 
Wallwyn (1798), 4 Ves. 118 at p. 125 ; 31 E. R. (52. 

188, ,] — The law of this court is, 

that a general charge like that in this case is 
sufficient & that as betw^een solicitor & his client, 
his accounts, though he may have securities, must 
be vouched & the items in the account proved by 
receipts & evidence, independently of the instru- 
ments. A solicitor will not be allowed to say 
“ here is a bill settled & admitted by you on a 
former occasion ; disprove the debt, or any of 
the items, if you can.” The same as to a general 
charge was laid down in Matthews v. Wallwyn, 
No. 187, ante, where Lord Loughborough says 
” as to the question upon the account admitting 
that a settled account is not to be opened unless 
specific errors are pointed out, will this court 
permit an account to stand, where upon the face 
of the account the attorney admits that he has not 
given credit & produced that state of his affairs, 
that the client was entitled to have ? It is the 
business of the attorney to keep his client’s 
accounts,” But in truth, this rule does not 
require confirmation (per Cur.). — Lawless v, 
Mansfield (1841), 1 Dr. & War. at p. Oil. 


1 89. .] — ^Bill to set aside a security 

for a sum therein expressed to be due, but which 
was in fact the estimated amount of past costs in 
a suit, executed by a client in favour of his then 
solicitor pending the suit, & without the inter- 
vention of another legal adviser, dismissed with 
costs ; there being no evidence of pressure or 
improper conduct on the part of the solicitor, & 
no evidence or averment of any specific error 
in the bill of costs ; & it appearing that the deft, 
had delivered the bill of costs at the time agreed 
on between him & the pltf., & five years & a half 
before bill filed, & that the pltf. had had ample 
opportunity for discovering the errors, if any. 

I'he proposition in Lawless v. Mansfwld, No. 188, 
ante, that a general charge is sufficient to open 
accounts between a solicitor & his client is in 
conflict with the rule of the Court of Chancery 
in England which is that, if the party seeking to 
set aside a security for the amount of a biff of 
costs relies on fraud, or error amounting to 
evidence of fraud, in the bill of costs, he must 
aver & prove the specific items, upon which he 
means to rely, tc> be fraudulent or erroneous. — 
Blagrave V. Routh (1850), 2 K. & J. 509 ; 69 
E. R. 884 ; affd‘ « (I. M. & G. 620, L. JJ. 

190. Plaintiff in trover claiming under sale.] 

— Where pltf. in trover claims under a sale, deft., 
imder a plea that the goods are not pltf.’s property, 
cannot show the sale to have been fraudulent, 
the fraud must be pleaded. — Howell v. White 
(18.34), 1 Mood. &R. 400. 

191 . Quality of goods sold.] — A deft, in an 

action for goods bargained & sold at a specific price, 
will not be allowed to show, either in bar of the 
action or in mitigation of damages, tliat there was 
a false representation of the quality of the goods, 
unless it be specially pleaded. Where timber 
was sold warranted “ sound,” & an issue was 
taken as to whether it was si^und or not, evidence 
was allowed to be given, with a view of showing 
that in the timber trade the word “ sound ” had 
a technical & conventional meaning. By the cus- 
tom of the trade the term soundness means 
soundness after making fair & reasonable allow- 
ance for unsound parts. — Woodhouse v, Swipr 
(1836), 7 &: P. 310. 

192. Four pleas of fraud pleaded together.] 

— In an action on a policy of insurance effected 
on a ship & cargo, deft, proposed to plead, among 
other things, first, that the policy had been made 
by fraud, secondly, that deft.’s promise & sub- 
scription to the policy had been obtained by fraud ; 
thirdly, that an inconsiderable portion only of the 
cargo w^as put on board as a cloak & defence for 
effecting the policy, & with an intent of defrauding 
the underwu’itcT in the event of the loss of the ship ; 
fourthly, that an inconsiderable portion only of 
the cargo was loaded on board, with intent that it 
might ax>pear to constitute a valuable cargo & with 
the intent that it should be lost by fraud : — Held : 
these four pleas were substantially pleas of fraud, 
& ought not to be allowed to be pleaded together. — 
Reid v. Rew (1842), 6 Jur. 999. 

193. Fraud charged against hanker.] — If a 

case of fraud on the part of a banker is intended 
to be clwged against him, it must be distinctly 
alleged in the bill, so that it may be completely 
put in issue. — Foley v. Hill (1844), 1 Ph. 399 ; 
13 L. J. Ch. 182 ; 2 L. T. O. 8. 513 ; 8 Jur. 347 ; 
41 E. R. 683, L. O. ; on appeal (1848), 2 H. Ij. Cas. 
28, H. L. 

194. General charge of fraud — Specific case 

as ground for relief.] — Where a bill alleges a 
specific case as a groimd for relief & then makes 
a general charge of fraud, the court is bound to 
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consider the general charge of fraud with reference 
to the particular allegations of the bill. Where 
there is a general charge of fraud & the deft, 
demurs, he must be considered as admitting the 
charge, & the demurrer must be overruled ; but if the 
allegation is so vague that it is impossible to make 
out a case of fraud the court will treat the general 
charge of fraud as too indefinite & uncertain to be 
regarded. — Munday v. Knight (1844). 8 Hai'c, 
497 ; 8 L. T. O. S. 99 ; 8 ,Jur. 904 ; 07 E. R. 477. 

195 . Setting aside deeds after long period.] — 

Deeds will not be set aside alter thirty-seven 
thirty-nine years from their dates, on the groimds 
of misrepresentation & concealment, unless the 
averments in the pleadings & proof of fraudulent 
representations & concealment are precise in their 
character. — Irvine (or Douglas) v, Kirkpatrick 
(1850), 17 L. T. O. S. 32, H. L. 

196. Charges must not be raised by infer- 

ence.] — Charges of fraud must be supported by 
distinct averments & not raised by inference 
merely. — Kelly r. Rogers (1855), 3 W. R. 442 ; 
25 L. T. O. 8. 139 ; 1 Jxir. N. 8. 514. 

197. Injunction.] — Senible: a general aver- 

ment of fraud is sufficient to support a bill for an 
injunction.^ — Farina v. Silverlock (1855), 1 

K. a J. 509 ; 3 Eq. Rep. 883 ; 24 L, J. Ch. «32 ; 
25 D. T. O. 8, 211 ; 3 W. R, 532 ; 09 E. R. 500; 
subsequent proceedings (1858), 4 K. A J. 050. 

198 . Cancellation of agreements.] — It is the 

duty of the court in suits for the cancellation of 
agreements on the ground of fraud, to maintain 
the principle that no relief be given unless a 
sufficient case of fiaud is distinctly alleged in the 
pleadings & proved as alleged. — Martyn v. 
Westbrook (1862), 7 L. T. 449, C. A. 

199 . _ Setting aside will — Undue influence.]— 
Where it is intended to invalidate a will on th(‘ 
grormd of fraud, or of circumstances tantamount 
to a charge of fraud, there should be a plea on tlie 
record alleging that the execution of the will has 
been obtained by fraud. A plea of undue influence 
is sufficient to let in a charge of fraud against the 
party propounding the will. — White v. White 
& Cato (1862), 2 8w. &> Tr. 504 ; 31 L. J. P. M 
A A. 215. 

200. .] — Although the preparation 

of a \'vt 11 by a pei-son interested thereunder is an 
element of suspicion, charges of undue influence 
or fraud by which it is sought to set the will aside 
must be made in i:>lain terms & proved & it is open 

the person who drew the wall to explain & 
justify his action. — Low v. Guthrie, [1909] A. C. 
278 ; 78 L. J. P. C. 126, H. L. 

As to particulars of undue influence, see 
Executorh, Vol. XXIIL, p. 129, Nos. 1276-1280. 

201. Collusion & conspiracy — Effect of 

allegation against one defendant only.] — Fraud 
must be charged distinctly & precisely. There- 
fore, a general charge of collusion conspiracy 
against all the defts. to a bill will not save it on 
demurrer. A bill charging a fraud against one 
deft., in which another deft, is not distinctly 
alleged to be implicated, is multifarious as against 
the latter deft. — Ernest v. Partridge (1863), 
1 New Rep. 426. 

202. Fraud in prospectus.] — Where a pltf. 

seeking to set aside an allotment of shares relies 
on fraud in the prospectus, it must be distinctly 
alleged in the bill, and the court wall not listen to 
a charge of fraud against any statement in the 
prospectus which the bill itself does not specifically 
impeach. — K isch v. Central Railway of Vene- 


zuela (1865), 12 L. T. 801, C. A. ; 11 Jur. N. S. 
646 ; on appeal Central Rah.. Co. of Venezuela 
(D iREcrroRS, etc.) r. Kisch (1867), L. R. 2 H. D. 
99, H. L. 

203. .] — Hallows r. Fernie, No. 

221 , post. 

204. .] — T consider that it is unneces- 

sary for the statement of claim to state the motives 
w’hich led to the issuing of the prospectus, or the 
scheme of which it was a part ; it would bo 
sufficient to state generally that the prospectus 
Wiis, to the knowledge of the defts., fraudulent 
wathout specifying particulars (.Iessel, M.R.). — 
Herring r. Bischofesiieim, [1876] W. N. 77 ; 
3 (3iar. l*r. Cas. 54. 

205. .] — 8ym:onds v. City Bank, No. 

225, post. 

206. Priority required by registration —Post- 

ponement.] — Pltfs., who were solicitors, obtained 
from theii* client an equitable charge on lands in 
Middlesex wliich they failed to register, the title 
deeds remaining in their possession. The client 
then sold the land to the deft, who duly registered 
his conveyance. Pltfs. claimed priority on the 
giound that deft, had notice of their claim, but 
the bin aUeged only that deft, knew that pltfs. 
held the deeds & that he neglected to inquire witli 
regard to them, althougli lie w^as aware of the 
client’s position, &; knew that the deeds were 
invariably pledged to secure advances ; — Held : 
this only amounted to a charge of constructive 
notice by neglect or omission to inquire, in 
order to postpone a peiiiJon who has acquired 
priority by registration, actual notice to him or 
his agent is necessary, or if it is sufficient to allege 
anything other than actual notice, the allegation 
must amount to a clear cdiarge of fraud <fc not of 
omission to inquire only. Leave to amend by 
introducing a charge of fraud refused, the court 
not being satisfied that sucli a charge w^as or could 
be proved. — Lee v . CLurroN (1875), 15 Ij. J. Oh. 
43; 33 I.. T. 717; 24 W. R. 106; affd. (1876), 
46 L. J. Oh. 48. 

207. Action for specific performance — 

Counterclaim for rescission.] — Pltf., a solicitor, 
published in the La\v Times an advertisement 
headed “ Law Partnership,” stating that the 
advertiser, an elderly solicitor of moderate practice, 
with extensive connections, shortly retiring, 
having no successor, would first take as partner 
an efficient lawyer who w^ould not object to pur- 
chase the ai^lvertiser’s suburban residence, value 
£1,600. Deft, answered the advertisement, & had 
an interview with pltf., at which the latter stated 
tliat his business brought in about £300 a year. 
Deft, wo'oto saying that he should like to have 
some idea of tlie amount of business done for the 
last three years, & asking an interview for the 
purpose. At this interview x>Rf* produced three 
summaries showing a business of not quite £200 
a year. Deft, asked how the difference was made 
up, <fe the pltf, showed him a number of papers 
which he said related to other business not included 
in the summaries. These papers, which deft, did 
not examine, showed only a most trifling amount 
of business, & the gross returns of the business 
were in fact only about £200 a year. Deft, shortly 
afterwards signed an agreement to purchase the 
house for £1,600, & paid a deposit, pltf. refusing 
to have any reference to the business inserted in 
the agreement. Deft. l>ook jiossession, but finding, 
as lie alleged, that the business was worthless, 
refused to complete, l^ltf. brought his action for 
specific performance. Deft, put in a defence, in 
which he disputed the right to specific performance 
on the ground of misrepresentations as to the 
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biMiiness, & by coiinterclAim claimed on the same 
groimd to have the contract rescinded, & to have 
damages on the ground of the expens^ he had 
been put to & the loss incurred by giving up his 
own practice. He did not in his counterclaim 
specifically state what representations had been 
made, nor allege that they were false to the pltf/s 
knowledge : — Held : the deft, having had oppor- 
tunity afforded him by ascertaining the truth of 
the representations made to him as to the amount 
of the business, & having to some extent, though 
carelessly & inefficiently, inquired into it, must be 
taken not to have relied on the representations, & 
that pltf. was entitled to specific performance : — 
Held : (on appeal) wlicre one person induces 
another to enter into an agreement with him by a 
material representation which is untrue, it is no 
defence to an action to rescind the contract that 
the pei’son to whom the reprtisentation was made 
had the means of discovering, & might, with 
reasonable diligence, have discovered, that it was 
untrue ; fuiiher, it is no defence in such an action 
that deft, made a cursory & incomplete inquiry 
into the facts, for that if a material representation 
is made to him he must be taken to have (mtered 
into the contract on the faith of it, in order to 
take away his right to have th(‘ contract rescinded 
if it is untrue, it must be shown either that he had 
knowledge of fac;ts which showed it to be untrue, 
or that he stated in terms, or showed clearly by 
his conduct, that he did not rely on the representa- 
tion ; therefore, deft, was entitled to have the 
contract rescinded, & the deposit returned, but 
that as he had not pleaded knowledge on the part 
of pltf. that the stat/oments as to the business w’erc 
untrue, & had not specifically alleged the state- 
ments in his counterclaim, he could not recover 
damages. — Rp:DrtKAVp: v, Hurd (1881), 20 Ch. D. 

1 ; 51 L. J. Ch. 118 ; 4,5 L. T. 485 ; 30 W. R. 
251, C. A. 

208. Statement by which plaintiff deceived 

ambiguous — Meaning attached to statement by 
plaintiff.] — If a statement by which the pltf. 
says he has been deceived is ambiguous, pltf. is 
bound to state the meaning which he attached to 
it, & cannot leave the court to put a meaning 
upon it. — Smith v. Chadwick (1882), 20 Cli. D. 
27 ; 51 L. J. Ch. 597 ; 40 L. T. 702 ; 30 W. R. 
001, O. A. ; affd, (1884), 9 App. Cas. 187, H. L. 

209. Goods purchased by agent — Particulars 

not given before discovery.] — Fltfs. employed 
defts. to purchase goods as their agents at the 
lowest possible prices. Pltfs. sued for an account, 
& in their statement of claim alleged that defts. 
had purchased goods higher than the current 
prices & had secretly received from the vendors 
allowances or commissions. The charges against 
the defts. were stated in general terms, no par- 
ticulars being mentioned. Defts. denied the 
charges & pleaded settled account. Pltfs. applied 
for production of documents : — Held : pltfs. were 
not bound to give particulars of fraud under Ord. 
XIX,, r. (5, before obtaining discovery of docu- 
ments. The allegations of fraud in the pleadings 
not being sufficient to enable pltfs. to open a 
settled account, discovery ought to be rcfused 
until the allegations had been inad.e sufficient. — 
Whyte v. Ahrens (1884), 20 Ch. D. 717 ; 64 
L. J. Ch. 146 ; sub nom, Whyte (R.) & Co. v. 
Ahrens & Co., 60 L. T. 344 ; 32 W. R. 049, C. A. 

210. Defence of 18 Eliz. c. 6, by holders of 

bill of sale — ^Prlor deed of gift.]— On Dec. 8 T. 
executed a deed of gift <^f certain furniture to 
H., his wife. This deed was not registered as a bill 
of sale. On April 6, 1880, T. gave a bill of sale 
of the same furniture to defts. as security for a 


loan. On July 80, 1880, defts. took possession. 
On July 31 T. died. On Aug. 4 his widow 
brought mn action to restrain defts. from entering 
into possession & for damages. The defence was 
that none of the furniture was the property of T., 
but belonged to defts. under their bill of sale : — 
Held : defts. could not raise the defence of the 
statute 13 Ehz. c. 6 because they were not defend- 
ing as creditors, but as persons entitled to the 
possession of specific property & had not raised 
the point in their pleadings. The point should 
have been raised by way of counterclaim or 
separate action by defts. for themselves & all other 
creditors. — Tuck v. Southern Counties Deposit 
Bank, Ltd. (1889), 00 L. T. 885 ; affd. 42 Ch. D. 


473, C. A. 


Claim for rescission or rectification of 


agreement.] — ^By an agreement dated April 27, 
1911, pltf. agreed to sell & deft, to piu’ch^e, in 
pursuance of an option granted a year previously, 
jiroperty, the four dimensions of which were set 
out in the agreement, wliich also incorporated a 
compensation clause as to errors in the description 
or mistakes or errors in the measurement. Two 


of the dimensions stated were inaccurate. Pltf. 


brought an action claiming rescission or rectifica- 
tion of the agreement, on the ground of mistake 
at the dat^e of signing the agreement ; & deft. 
counUTclaimed for its specific performance, with 
compensation. During the reply of counsel for 
pltf. it was pointed out that to succeed pltf. must 
show that deft, had actual knowledge before the 


agreement of the shortage in the measurements, &> 
leave to amend the pleadings was asked. Objection 
was taken that this case liad not been made on 


the pleadings, & that the pleadings did not allege 
that, knowing the measurements were not accurate 
& intending to take advantage of pltf.’s want of 
knowledge, deft, allowed pltf. to enter into the 
contract. In support of the application it was said 
that the facts as to the alleged knowledge had only 
been ascertained at the trial from a letter from 


deft.'s solicitor to one of the parties interested in 
the option : — Held : the allegation now relied on 
by pltf. ought to have been pleaded specifically. 
It was founded on fraud, &, as an amenctaent 
which would admit evidence on a point which, if 
the evidence had been strictly confined to the 
points plea<ied, would not have been raised, it 
could not be allowed at the present stage. — Behn 


V, Bloom (1911), 132 L. T. Jo. 87. 

212. Action for rectification of company 


register.] — The shares of the deft, company were 
£10 preference & £100 ordinary shares on which 
£80 had been paid up. Pltfs. were managers whose 
remuneration was chiefly in shares. By art. 59 
on a manager ceasing to be such, the directors 
might require him to transfer his ordinary shares. 
By art. 125 before recommending a dividend the 
directors had power to set aside a benevolent 
fund & a reserve fund. Subject to the rights of 
preferential shareholders & to the benevolent & 
reserve fimds, the shareholders were entitled to the 
company’s profits. Pltfs. held ordinary shares 
from which they had received dividends constitut- 
ing most of their remuneration. On their refusing 
to give transfer notices the comx)any transferred 
their shares. The company dismissed the pltfs. 
at the end of 1918. The pltfs. brought an action 
for rectification of the register & damages. They 
alleged that the three directors who were not 
parties to the action had from 1910 to 1918 been 
_ id in manipulating ” the accounts “ calcu- 
to prevent & preventing the pltfs. as 
managers from receiving proper dividends or 
consideration for their sha^ on dismissal by 
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carrying profit® to special reserve or depreciation 
accounts & concealing & holding back by various 
devices & pretences undisclosed profits & building 
up secret reserves, & also holding back profits on 
rice sales by subsidiary companies 4& other stocks 
on various pretences. Defts. moved to strike out 
the statement of claim as embarrassing on the 
gi'ound that it did not make it clear whether a 
charge of fraud was made or intended. It was 
decided by E\^, J., that the statement of claim 
was not embarrassing ; that the relief sought by 
the pltf. was not foimded on the fraud of the deft, 
company, but on their breach of contract ; that 
neither w ould the trial of the action be embairassed 
by the pleading nor the defence to alleged breach 
of contract be impeded by the statement of claim 
being in terms which might wound the suscepti- 
bihty of defts., & no order would be made to strike 
it out. Defts. appealed : — Held : the application 
of the defts. to strike out the statement of claim 
must be acceded to. Appeal allow^ed. — Moylan 
V. Steel Bros. A Co., I.td. (1920), 119 L. T. Jo. 
229, C. A. 

Actions on bills of exchange, cheques, 
notes, etc.] — See Bills of Excil\noe, Vol. VI., 
p. 100, Nos. 105.3 et seq. 

Resisting production of documents on 

ground of privilege.] — Sec Discovery, Inspection 
& Interrogatories, VoI. XVIII., p. 145, Nos. 
939-943. 

213. Whether bare allegations sufficient — Fact or 
facts in support.] — Wliere fraud is charged the 
particular facts must be stated on wdiich that 
charge is grounded. — Price v. Hartley (1841), 10 
L. J. Ex. Eq. 24. 

214. .] — Senible : in a plea of fraud 

or misrepresentation the circumstances of the 
fraud or misrepresentation should be fully stated. 
— Robson v. Luscombe (1845), 2 Dav. A L. 859. 

216. .] — A bare allegation of fraud A 

collusion is not a sufficient averment, without some 
fact or facts being stated in suppoi-t of it. — Evans 
V. Carrington D859), 1 John. A H. 598 ; 29 
L. J. Ch. 330 ; 1 L. T. 229 ; 24 J. P. 147 ; 0 
Jur. N. S. 208; 8 W. R. 113; 70 E. R. 883; 
subsequent proceedings (1800), 2 De O. F. A .1. 
481. 

216. .] — Action on a covenant, in a 

separation deed, to pay C. £100 a year. Pleas on 
equitable gi’ounds that the deed A covenant were 
made by deft, with pltf. as a trustee for C. A for 
her sole use A benefit, A that pltf. has not A never 
had any beneficial interest in the covenant or 
deed, but is A was in the action as a mere trustee 
for C. A not otherwise. A that pltf. was induced 
to A did make the deed by the fraud A covin of 
C. A others in collusion with her. A summons 
was taken out to strike out the pleas, A for par- 
ticulars of the alleged fraud. Deft, put in an 
affidavit, in which he swore that C. was his wife, 
A that he had reason to believe that in a certain 
way described he had been deceived by her A 
A. B. at the time of making the deed, A. B. having 
acted as his agent in the transaction. 

Pltf. is entitled to particulars ; but it may be 
enough to refer to the affidavit stating that it is 
intended to rely on the facts set forth in the 
affidavit ; or to state generally the kind of fraud 
intended to be set up (Blackburn, J.). — ^Pitts v. 
Chambers (1859), 1 F. A F. 684. 

217. .] — Fraud is a conclusion of law, 

A it is insufficient to allege that a deed had been 
obtained by fraud, unless the things done con- 


stituting the fraud are stated on the face of the 
bill. — Gilbert v. Lewis (1862), 1 De G. J. A Sm. 
18 ; 1 New Rep. Ill ; 32 L. J. Ch. 347 ; 7 L. T. 
341 ; 9 Jur. N. S. 187 ; 11 W. R. 223 ; 46 E. R. 
65, L. C. 

218. .] — It is the bounden obligation 

on all parties concerned with pleading to abstain 
from charges of fraud unless they are most fully 
— not only legally, but morally — justified by the 
evidence.— Blest v. Brown (1862), 4 De G. F. 
A J. 367 ; 6 L. T. 620 ; 8 Jur. N. S. 602 ; 10 
W. R. 569 ; 45 E. R. 1225, L. C. 

219. .] — A court of equity will not 

relieve on a general chai ge of fraud, but it must be 
alleged in wdiat the fraud consists. — New Bruns- 
wick A Canada Ry. A Land Co. v. Conybeare 
(1862), 9 II. L. Cas. 711 ; 31 L. J. Ch. 297 ; 6 
L. T. 109 ; 8 Jur. N. S. 575 ; 10 W. K. 305 ; 
11 E. R. 907, H. L. ; revsg. S. C. sub 7iom. Cony- 
BEARK p. New^ Brunswick A Canada Ry. A Land 
Co. (1860), 1 De G. F. A J. 578, L. JJ. 

220. .] — To an action, commenced by 

a joint stock company A continued by the official 
manager under the Winding-up Acts, for calls on 
shares held by deft, in the company, he pleaded 
that he w^as induced to become the holder of the 
shares by fraud, A within a reasonable time after 
he had notice of the fraud, A before he received 
any benefit fiom the contract, he repudiated it : — 
Held : pltf. was entith'd to particulars of the acts 
of fraud A repudiation. — M‘Creight v. Stevens 
(1862), 1 H. A C. 454 ; 31 L. .1. Ex. 455 ; 6 
L. T. 503 ; 10 W. R. 798 ; 158 E. R. 963. 

221. .] — It is not sufficient, in a bill 

praying to be relieved from a contract for shares, 
on the ground of its being induced by misrepre- 
sentation in a prospectus, to allege generally that 
the prospectus contains false statements. The 
precise misrepresentation must be distinctly 
stated, A also that it formed a material inducement 
to pltf. to take the shares. — Hallows v, Fernik 
(1868), 3 Ch. App. 467 ; 18 L. T. 310 ; 10 W. R. 
873, L. C. 

222. .]— Herring r. Biscjhoffshictm, 

No. 471, jwst. 

223. .] — A fully paid up shareholder 

who presents a petition to wind up the company 
must allege in his petition A show by evidence 
that there are assets of the company of such an 
amount that in the event (jf a wdnding up he 
would have a tangible share of surplus to receive. 

On a winding-up petition, as well as in an action, 
a vague allegation of fraud is not sufficient, but 
the facts which constitute the fraud must be 
stated, A if there is only a vague general allegation 
of fraud, evidence of the acts of fraud is not 
admissible . — Re Ric a Gold Washing Co. (1879), 
11 Ch. D. 36 ; 40 L. T. 531 ; 27 W. R. 715, C. A. 

224. .] — A general allegation of fraud, 

how^ever strong the w'ords used, when there is no 
statement of the circumstances relied on as con- 
stituting the alleged fraud, is insufficient even to 
amount to an averment of fraud of which any 
court ought to take notice. — Wallingford r. 
Mutual Society (1880), 5 App. Cas. 685 ; 50 
L. J. Q. B. 49 ; 43 L. T. 268 ; 29 W. R. 81, H. L. 

225. .] — The statement of claim for 

fraudulent misrepresentation in a prospectus 
relating to a company contained a general allega- 
tion that the prospectus comprised many untrue 
A misleading statements A then set out certain 
specific instances of alleged misrepresentation. 

Not only . . . must it be alleged that a fraud has 
been committed but the facts establishing such 
fraud must be specifically stated. . . . Ord. XIX., 
r. 6, applies, A under that rule particulars ought 
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to be entered in the pleadings. They were given 
in this statement of claim, but not to the extent 
which the defts. contend they ought to have been 
given — that is to say, in respect of the particulai* 
misrepresentations now alleged. I am, therefore, 
of opinion that on the pleading as it stands, 
evidence of these alleged misrepresentations, viz. 
those not specifically pleaded, cannot be admitted 
(North, J.). — Symonds v. City Bank (1886), 34 
W. K. 364, 366 ; 2 T. L. K. 330. 

226. .] — The pltfs. have furnished a 

long list of entries which they allege to be false, 
but the mere statement that they are false does 
not inform the defts. what case they have to meet. 

. . . The pltfs. must state very shortly what is 
the nature of the impropriety, falsehood, or fraud 
alleged against each item, & they are to be at 
liberty to withdraw any items as to which they 
cannot make such statement (Cotton, L.J.). — 
New^port (Monmouth) Slipway Dry Douk & 
Engineering Co., Ltd. v. Paynter (1886), 34 Ch. 
D. 88, 93, 94 ; 56 L. J. Ch. 1021 ; 55 L. T. 71 1, C. A. 

227. .] — Arnold & Butler Bottom- 

lp:y. No. 1615, post. 

228. Sufllciency of statement — Concealed fraud — 
Wrongful entry under false claim.] — Pltf. brought 
an action of ejectment in 1892 alleged by his 
statement of claim that he was the lieir-at-law of 
W., who died intestate in 1798, <fe that on his 
death his real estate was wrongfully taken pos- 
session of by the mother of (1., an infant, in his 
name under false x^retence that (i. was the heir- 
at-law of W. ; that (L died an infant & that his 
mother continued to hold possession of the estate 
in the name of R.,an infant, whom falscdy asserted 
ter be the brother of G., but wlio was really a 
supposititious child ; that R. held possession of the 
estates after he came of age <fe tliat he & his 
successors in title, including deft., fraudulently 
concealed these facts from the true heir of W. ; 
that pltf. & his predecessors in title had been 
deprived of the estates by sucli concealed fraud 
& that the same could not with reasonable diligence 
be discovered before 1879, when they became 
partially known ; that pltf. was an infant at that 
time A did not attain his majority until 1887. 
Deft, moved to have the statement of claim struck 
out as frivolous & vexatious, A filed an affidavit 
showing that the story of R. being a supposititious 
child was i^ublicly spoken of in newspapers A 
otheiwise as early in 1853 A had been made the 
gi’ound of x)revious unsuccessful actions of other 
claimants against deft. A his predecessors : — 
Held : the allegations in the statement of claim 
as to the entry in 1798 on behalf of G. did not 
show a case of concealed fraud within sect. 26 of 
3 A 4 Will. 4, c. 27, but only a wrongful entry 
under a false claim ; that the statute began to run 
against pltf.’s prcdecessoi*s in title in 1798, A 
that as the possession had been adverse to pltf. A 
his predecessors ever since, the operation of the 
statute had not been suspended by the alleged 
fraud in 1 805 A that pltf. or his ]Dredecessors might 
with reasonable diligence have discovered the 
concealed fraud, if any, more tlian twelve years 
before the commencement of the action. On these 
grounds the statement of claim was struck out A 
the action was dismissed as frivolous A vexatious. 
—Willis v. Hoave (Earl), [1893] 2 Ch. 545; 
62 L. J. Ch. 690 ; 69 L. T. 358 ; 41 W. R. 433 ; 9 
T. L. R. 416 ; 2 R. 427, C. A. 

229. Debentures — False statements set out 

consecutively— -Statements in letter A prospectus.] 
— ^Where in an action for false representation with 
respect to certain debentures pltf. set out false 
statement A., false statement B., A so on, without 


specifying which were in a letter A which were in 
the prospectus, as false representation was the 
main question A the differentiation would be 
matter of evidence the summons to strike out the 
statement of claim failed. — ^Weir v. Barnett 
(1875), Bitt. Prac. Cas. 69 ; 1 Char. Cham. Cas. 93. 

280. Proof in support of statement — Whether 
essential — Facts otherwise sufficient to entitle 
plaintiff to relief.] — A declaration alleged that 
deft., a barrister, was retained by pltf. to conduct 
a cause, A undei*took to perform his duty as 
pltf.'s counsel ; that during the progi'ess of the 
cause, well knowing that he had no authority 
from pltf. to enter into any terms of compromise, 
he wrongfully A fraudulently entered into what 
purported to be a compromise of the cause A 
withdrew a juror, alleging, as special damage, 
that proceedings were taken to procure an attach- 
ment, etc., against pltf. to enforce the compromise, 
whereby she was put to expense. At the trial 
pltf.’s counsel opened A endeavoured to prove 
that deft., to serve his own x)Ui’po8es A from 
improper motives, entered into the compromise. 
Wlien the summing up of the learned judge was 
almost concluded, A not before, pltf.’s counsel 
urged that deft, was liable even if he acted bond 
jule, A offered to Lmder a bill of exceptions to the 
judge’s ruling, which however was afterwards 
abandoned : — Held : as the point was suggested 
before the case was finally left to the jury it was 
in time. If a declaration discloses a state of facts 
uj)on whieli an action may be maintained although 
there be neither malice nor fraud, pltf. is not bound 
to prove eitlier though both be alleged, A may 
recover on the liability which the facts disclose 
though both fraud A malice bo disproved. — 
Swinfpin V. Chelmsford (Lord) (1860), 5 II. A N. 
890 ; 29 L. 3. Ex. 382 ; 2 L. T. 406 ; 6 .Tur. N. 8. 
1035 ; 8 W. R. 545 ; 157 E, R. 1437. 

231. What particulars essential.] — In an action 
against bankers by a customer for an alleged 
balance, the question being as to alleged over- 
charges by way of discount, interest A com- 
mission, pltf. having before action applied for, 
but failed to obtain any other information than 
was afforded by his x)ass-book, A having delivered 
general jDarticulars claiming the whole amount of 
the gross balance : — Held : defts. were not 
entitled to any further or better particulars, but 
pltf. was entitled to pai’ticulars of gross charges 
for “ interest ” A “ commission.” — Adams v. 
Aston (1859), 1 F. A F. 603. 

232. .] — The statement of claim alleged that 

the directors of pltf. association were shareholders 
of deft, association, A had instigated A concurred 
in the liquidator’s application for the purpose of 
escaping from their liability to calls which, as 
members of deft, association, they would be under 
if the claim of pltf. association were enforced ,* A 
that the liquidator A the directoi's of deft, associa- 
tion A their solicitors knew that the directoi's of 
pltf. association were also shareholders of deft, 
association, A also the improper motives which 
actuated the said directors. A summons was 
taken out by deft, association asking that pltf. 
association might be ordered to give particulars 
whether the application for the order was instigated 
by the directoi^ of pltf. association verbally, or 
in writing, or otherwise. A, if verbally or otherwise, 
the words used, A the means used or adopted by 
the directoi's of the pltf. association to instigate 
such application, stating in detail how such applica- 
tion was instigated ; A also what were the improper 
motives actuating the directors of the pltf. associa- 
tion, A how A in what manner were such motives 
known to the liquidator. 
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Sect. 7 — Particulars of misrepre8entatio7it frauds 
etc* Sects, 8 <€? 9.] 

The pleading in the present case was designedly 
vague, &; although the summons went too far he 
thought that pltf. association ought to state 
whether the instigation alleged in paragraph 12 
of the amended s&itement of claim to have been 
made by the boai'd of directors of the pltf. associa- 
tion was verbal or in writing, & if verbal by whom 
it was made, & if in writing tlie date of the writing ; 

should also give particulai's of the improper 
motive alleged in the same paragi'aph which 
actuated the boaid of directors of pltf. association 
(Kay, J.), — Britox Medical & General Life 
Assoc’iation, Ltd. r. Britannia Fire Associa- 
tion A: Whinney (1888), 59 L. T. 889, 890. 

283. .] — One G. lived for some veal's at 

Nevv York A: died there in 1883. Dining his life 
he had relations with two ycning women named 
W., A: after liis den,th his relatives could not lind 
his property, consisting chiefly of bonds, A: sus- 
l)ected the W.s of having acquired it, & they 
professed to have acquired it by gift from him. 
They were provsecuted for forgery A: in the coui*sc 
of the hearing AV. A: Co., their solicitors, were 
examined as witnesses. They were acquitted, 
but on account of the disclosures made by the 
solicitors they were served with a writ in this 
action, an action by G.’s administrators, in wliich 
they were sued for that they detained from the 
pltf., the administrator of G., certain securities 
A: docimients A: alleged that the bonds A: securities 
thus detained were the proceeds of bonds, moneys 
A: securities fraudulently A feloniously taken by 
the W.s from G., who w’as then an imbecile 
lunatic, A were handed by the W.s to the defts., 
A they leceived the same with notice of tlie fraud 
A pltf. claimed return of the securities. Defts. 
desired to have particulars (1) of the bonds men- 
tioned, the proceeds of which w^ere the bonds 
claimed ; (2) the bonds feloniously taken ; (3) of 
the acts of fraud of felony imputed to the W.s A 
of wLich defts. w ere said to have had notice ; 
(4) of the claas A character of the imbecility or 
lunacy of G. A the time at which such imbecility 
or lunacy existed ; A (5) the dates. The master 
allow'ed particulars under the first head, but not 
of the others. The judge at chamber's upheld this 
decision. Defts. appealed : — Held : pltf. must give 
the best particulars he could of the bonds, securities 
or documents stated in the claim to have been 
feloniously taken. From the nature of the case 
it is impossible that pltf. can give any more than 
general particulars of the bonds or securities 
claimed A the general nature of the case alleged 
between cei*tain dates, etc. — Higgins v. Weekes 
(1889), 5 T. L. K. 238. 

284. .]— In an action on two promissory 

notes deft, pleaded that for a long period he had 
been under the improper influence of certain 
persons who had fraudulently conspired to obtain 
large sums of money from him, A tliat the two 
notes sued on were so obtained from him. He 
did not allege that pltfs. were parties to this fraud, 
or were other than bond fide holders of the notes 
in due course of business. With his defence he 
delivered particulars of these other numerous 
transactions. Pltf. moved that all these ijarticulars 
should be struck out, A the Master ordered deft, 
to deliver fresh paiticulars confined to the fraud 
involved in the inception of the two promissory 
notes sued on : — Held : the order of the Master 
should be restored. 

Although I think the order directing that the 
particulars should stand as originally delivered 


was wrong, it was not to be understood from the 
fact that this House restored the order of the 
Master that deft, must not at the trial give 
evidence of the whole liistory of the alleged 
fraudulent ctmspiracy (Hereford, L.J.). — Staf- 
fordshire: Financial Co., Ltd. v. Hill (1909). 

53 Sol. Jo. 440. 

235. Postponement of particulars till after dis- 
covery.] — Whyte v. Ahrens, No. 209, an/c. 

236. .] — There is here a general allegation 

of fraud, A pltf. wants the discovery to enable him 
to prove his allegation. It may be that ho will 
afteiwards have to amend his pleadings, but to 
say that he must give details of the fraud in the 
lirst instance w^ould be to reduce the right of 
discovery in cases of fraud to very narrow limits 
indeed. Pltf. may hereafter have to condescend 
to particulai'S, but, in my opinion, it would be 
WTong to say that he is not entitled to have this 
discovery now', because he has not given full 
details c)f the fraud which he alleges. We may 
possibly have to decide to what extent deft, is 
obliged to go into all these matters, but, in my 
opinion, it W'ould be wi'ong to say that the court 
has a discretion to deprive pltf. of discovery 
altogether, either until the trial of the action, or 
until he has given details of the fraud which he 
alleges. He w ants the discovery in order to enable 
him to give those details, A to establish his right 
to relief at the trial. 1 think, therefore, that deft, 
must give a fuiHier answ'er to the interrogatories 
2, 3, A 4 (('()T1\)X, L.J.). — Leitch r. Abdoti’ 
(1886), 31 Ch. D. 374, 376, 377 ; 55 L. J. Ch. 460 ; 

54 L. T. 2.58; 50 J. P. 411; 31 W. li. 506, 
C. A. 

237. .] — There is no hard A fast inile as to 

the class of cases in which ]iarticulars will be 
ordered to be delivered before discovery, or dis- 
covery to be given before particulars ; the court 
will exercise its discretion upon all tlie circum- 
stances in each case. 

In an action by a colliery company against coal 
merchants, in which pltfs. alleged that they had 
lost business by reason of the fraudulent acts of 
defts., giving one spccilic instance of fraud in 
their statement of claim, wiiich was admitted by 
defts., A alleging that “ on divers other occasions ” 
defts. had taken orders from “ divers other per- 
sons ’’ for coal from pltfs.’ colliery, A fraudulently 
supphed coal not purchased from pltfs. ; — Held : 
as defts. had means of ascertaining from their 
books whether other frauds of the kind alleged had 
been committed, wdiich pltfs. had not, defts. were 
not entitled to particulars before giving discovery. 
— W'ayneh Merthyr Co. v. Badford A Co., 
fl896J 1 Ch. 29 ; 65 L. J. Ch. 140 ; 73 L. T. 024 ; 
44 W. B. 103 ; 40 Sol. Jo. 85. 

238. Order for particulars — Mere affectation of 
compliance — Re-opening of account.] — Pltf. insti- 
tuted jiroceedings against deft, for the purpose of 
re-oi)eniiig on the ground of fraud certain settled 
accounts resulting from the dealings by pltf. 
W'ith deft., as his stockbroker. 

There has been an order made in chambers that 
pltf. should give further A better particulars, A 
the precise parts in pltf.’s claim that are complained 
of are distinctly pointed out in the order. ... It 
cannot be difficult for pltf. to point out in the 
accounts the items of which he complains, or at 
any rate, to make his pleading plain A unambigu- 
ous. I lind here an order in plain terms, not dis- 
puted, A a mere affectation of complying with it ; 
those paragraphs mentioned in the summons must 
therefore be struck out A the pltf. may then have 
four days to amend A he must pay the costs of 
the adjournment (Bacon, V.-O.). — Harbord v. 
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Monk (1878), 9 Oh. D. 616 ; 38 L. T. at pp. 411, 
412 j 27 W. E. 164. 

289. Wide & embarrassing .] — An order 

of a master that pltfs. amend the 4tli para- 
graph of their statement of claim by stating 
therein, pursuant to Ord. XIX., r. 6, particu- 
lars of the false <& fraudulent representations 
therein alleged, & whether the representations 
first therein alleged were oral or in writing, & 
when & where made, what was the nature of 
the false &; fraudulent representations second 
therein & whether oral or in writing Sc when Sc 
where made, is neither too wide nor was em- 
barrassing : — Held : order afllrmed. — vSeligmann 
V, Young, [1884] W. N. 93; Bitt. Hop. in Ch. 164. 

240. Further particulars — Misrepresentation 

alleged in particulars of objections.] — Pltfs.’ pre- 
decessor in title W. in 1920 applied for & was 
granted a British patent in pursuance of sect. 91 
of the Patents Sc Designs Act, 1907, in respect of 
an original patent applied for in the United States 
of America in 191 0. In this action for infringement 
of the patent defts. denied the validity of the 
letters patent Sc in their i^articulars of objections 
alleged, inter alia, that the patent was invalid on 
the ground that the i)atent was granted upon 
representations made in the course of the applica- 
tion Sc prior to the grant Sc that eac*h of such 
representations was untrue, hut defts. were unable 
until aftfir discovery to give furtlier particulars of 
the manner of the representations, Sc by reason 
of such representations the Crown was misled 
Sc the grant was void. They also alleged that the 
acceptance of the application Sc the extension of 
the time for filing the same* in purported pursuance 
of the provisions of sect. 1 of the PaU'iits Designs 
(Tempoiary Buies) Act, 1914, 6c the rule made 
thereunder were vUra vires. On an application by 
the pltfs. alleging that defts. had not complied 
with Ord. XIX,, r. h, Sc asking for an order for 
further paiticulars of th(' i'eprea(*ntations alleged, 
the Master Sc P]VE, .1., in Chambers, refusetl to 
order further particulars to bo given. Pltfs. with 
the leave of Eve, J., api>ealed : — Held: defts. 
relying on misrepresentations must in order to 
comply with Ord. XIX., r. 0, give particulars wdth 
dates Sc items. Sc as, in tliis case, defts. had given 
no single instance of any alleged mi8repr(‘S(*ntation, 
there must be an order that particulars of misre- 
presentation alleged in the particulars of objec- 
tions should be delivered, Sc as to each such alleged 
misrepresentation, whether the same was made 
orally or in writing Sc, if orally, the terms tliereof 
Sc so far as possible the dates Sc the persons by 
Sc to whom they were respectively made. Sc, if 
in writing, identifying so far as possible with dates 
Sc parties all material documents. — Tecalemit v. 
Ex-a-Gun (1926), 44 B. P. C. 62, V. A. 

Particulars generally, see l^art XIV., post. 

Concealed Fraud, see Limitation of Actions, 
Vol. XXXII., p. 620, No. 1762. 


Sect. 8.— PRESUMPTION OF LAW IN PARTY’S 
OWN FAVOUR. 

R. S. C., Ord. XIX,, r. 26. Neither party need in any pleading 
allege any matter of fact wliich tlie law pn'fiumes In his favour 
or as to which the burden of proof lies upon the other side, unless 
the same has lirst been speelflcalJy denied {e.g. consideration for a 
bill of exchange whore tno plaintUf sues only on the bill, & not 
for the consideration as a substantive ground of claim). 

241. Need not be alleged — Contemporaneous 
agreement in writing — Action on bill ot exchange.] 

— To a declaration on a bill of exchange by the 


drawer Sc payee against the acceptor, deft, 
pleaded that he accepted the bill on a condition 
then a^ed on between him Sc pltf., viz. that in 
a certain event, which occurred, pltf. would renew 
the bill. The plea did not aver that this agree- 
ment was in wnriting : — Held : as the agreement 
would not be a defence unless it was in writing, 
the plea must be construed as alleging a written 
agreement, & tliat the plea was therefore good. — 
Young v. Aubten (1869), L. R. 4 C. P. 653 ; 38 
L. J. O. P. 233 ; 20 L. T. 396 ; 17 W. B. 706. 

242. Compliance with Statute of Frauds.] — 

A contract for the sale of land in which the vendor 
is not named, but is stated to be “ a trustee selling 
under a trust for sale,” is sufficient within the 
Statute of Frauds. A defence founded on the 
Statute of Frauds cannot now be raised by de- 
murrer.— Catling V. King (1877), 5 Ch. D. 660 ; 
46 I.. .1. (.’h. 384 ; 36 L. T. 526 ; 41 J. P. 692 ; 26 
W. B. 5.50, (\ A. 

243. .] — In an action brought upon an 

alleged breach of agreement it appeared from the 
statement of claim that the agreement was one 
which was not to be performed within one year 
from the making thereof, but there was nothing 
in the statement of claim or the particulars to 
indicate the existence of any memorandum or 
note of the agreement in writing to satisfy the 
requirements of sect. 4 of the Statute of Frauds. 
Upon an application by the deft, that the statue- 
men t of claim should be struck out under Ord. 
XXV., r. 4 : — Held : the statement of claim dis- 
closed a reasonable cause of action Sc therefore 
ought not to be struck out. — Fiiaser v. Pape 
(1901), 91 L. T. 310 ; 20 T. L. B. 798, C. A. 

244. Action against husband & wife for 

wife’s ante-nuptial debt — Allegation that husband 
received wife’s assets unnecessary.] — In an action 
against a husband Sc ^vife married since tlie 
Married Women’s Property Act, 1874, for the 
recovery of a debt of the wife contracted before 
the marriage, it is not necessary that the state- 
ment of claim should allege that the husband had 
received assets of the wife ; it is sufficient that he 
should simply allege that the husband is liable for 
the debt, leaving it to the husband to exercise liis 
option of pleading non-liability under the pro- 
visions of the Act. A demurrer by the husband 
to pltf.’s statement of claim in such an action on 
the ground that pltf. had failed to allege that the 
husband had received assets, was therefore over- 
ruled. — Matthews v. Whittle (1880), 13 Ch. D. 
811 ; 49 J.. J. Ch. 3.59 ; 43 L. T. 114 ; 28 W. R. 
822. 


Se( t. 9.— damages— AGGRAVATION AND MITI- 
GATION. 

R. S. C., Ord. XXXVI., r. 37. In actions for libel or slander, 
in which the defendant does not by his defence assort the truth of 
the Btateuicnt complained of, the defendant shall not be entitled 
on the trial to give evidence in chief, with a view to mitigation 
of damages, as to the circumstances under which tlie libel or 
slander was published, or as to the character of the plaintiff, 
without the leave of the Judge, unless seven days at least befon^ 
the trial he furnishes particulars to the plaintiff of the matters 
as to which ho Intends to give evidence. 

R. S. C. Ord. XXL. r. 4. No denial or defence shall be necessary 
as to damages claimecl or their amount ; but they shall be deemed 
to be put in issue in all cases, unless expressly admitted. 

245. General rule — Damages in issue without 
plea.] — It never was. Sc is not now, necessary to 
plead to damages ; they are always in issue with- 
out plea, see Ord. XXI., r. 4 (Lawrence, J.). — 
Goldbei, Foucabd Sc Son v. Sinclair Sc Russian 
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Sect, 9. — Damages — Agg rar aium and wiiigaiion,] 

Chamber of Commerce in London (1917), 87 
L. J. K. B. 201 ; 118 L. T. 147 ; 33 T. L. R. 318 ; 
affd,, [19181 1 K. B. 180, C. A. 

246. Matters in mitigation — Admissibility of — 
Matters which could have been pleaded.] — In 
trespass for assault & battery <&: not guilty pleaded, 
the jury are not at liberty to take into considera- 
tion the circumstances of the assault 6c battery, 
with a view to reduce the verdict below the 
amount of the damage actually svistained, if those 
circumstances could have been pleaded. — Watson 
r. Christie (1800), 2 Bos. & P. 221 ; 120 E. R. 
1218. 

247. Facts which would bar action — 

Plea admitting plaintiff’s right of recovery.]— 

Where a deft, pleads only a plea which admits 
the j>ltf.’s right to recover, evidence of facts which 
would be a bar to the action is not admissible in 
mitigation of damages. Thus, where to an action 
for wrongfully discharging pltf. from deft.’s 
service, deft, pleads <.>nly pa\Tnent into court 
lie cannot prove, in mitigation of damages, 
that he discharged pltf. for misconduct. — Speck 
r. Phiijjps (1839), 5 M. A W. 279 ; 7 Dowd. 470 ; 
8 L. J. X. S. Ex. 249, 277 ; 3 J. P. 421 ; 151 

E. R. 119. 

248. No plea of Justification.] — In an 

action for libel whei-e there is no plea of Justifica- 
tion, questions camiot be asked tending to show' 
pltf.'s previous bad character in mitigation of 
damages. — B racp.girdle r. Bailey (1859), 1 

F. A F. 536. 

249. .] — In an action for libel 

pltf. set out in his statement of claim the aUegcd 
libel, A in a separate paragraph alleged an 
innuendo which practically repeated, but some- 
what extended, the statements in the alleged 
libel. Defts. did not plead justification or fair 
comment, but paid 20.s. into court in respect of 
the alleged hbel as suthcient damages ; they made 
no pajTiient into couid in I'espect of the innuendo ; 
6c they gave notice under Ord. XXX\T., r. 37, of 
their intention to give in evidence certam matters 
in mitigation of damages. At the trial the pltf. 
gave evidence that save for one lapse he was a 
man of unblemished reputation. Thereupon he 
was cross-examined as to specific incidents not 
mentioned in the hbel or in the particulars served 
imder Ord. XXX\T., r. 37, it being suggest/ed 
that he was a man of bad reputation. This line 
of cross-examination was objected to, but W'as 
allow’ed. Before the conclusion of the cross- 
examination the jury intervened with an intima- 
tion that they desired to find for the defts., whicli 
they then did without any summing-up. On 
appeal: — Held: (1) the cross-examination was 
admissible as cross-examination to credit, but 
that if the incidents w'ere denied by pltf. no further 
evidence could be called to rebut pltf.’s denials, & 
that the Jury should have been told tliat while 
they were not boimd to accept pltf.’s denials, 
those denials, though unaccepted, afforded no 
evidence that the incidents had taken place ; 
(2) the cross-examination w'as not admissible to 
mitigate damages, 6c that the Jury ought to have 
been directed to this effect ; (3) the Jury should 
have been told that their intervention w'as pre- 
mature 6c that they must hear pltf.’s case to the 
end & be directed as to the issues they had to 
try ; & (4) the trial liaving been in those respects 
unsatisfactory there must be a new trial. 

Deft, may mitigate damages by giving evidence 
to prove that pltf. is a man of bad general reputa- 
tion, & pltf. may rebut it by “ coming prepared 


with friends who have known him to prove that 
liis reputation has been good.” On the other hand, 
deft, may not give evidence of rumours at the time 
of publication to the same effect as the libel, nor 
may the deft, give evidence of specific facts & 
circumstances to show the disposition of pltf., as 
distinct from general evidence that he has that 
1 ‘epiitation. If those specific facts are to the same 
effect as the libel, W'hich ho has not Justified, ho 
cannot justify under the plea of mitigation of 
damages. If those facts are different from the 
libel they do not prove actual reputation, which 
can be proved under the first head, but that he 
ought not to have such a reputation. Lord 
Abinger said in Speck v. Phillips (No. 247, mile) : 
“It is a principle as old as my recollection of 
Westminster Ilall, that matter of Justification 
cannot be giv^en in evidence in an action, in order 
to mitigate the damages.” liord Halsbury 
repeated it in Watt v. Watt (No. 253, post) : “ Even 
in mitigation of damages it is wtdl settled you 
cannot go into evidence which, if proved, would 
constitute a Justification. Nor does it appear to 
me that it makes any difference that the (‘vidence 
is offered in cross-examination.” 

In my opinion. Just as you cannot prove in 
chief specific instances of misconduct, as dis- 
tinguished from general reputation, whether 
involved in the libel or not, in order to mitigate* 
damages, so also you cannot achieve that purpose 
by cross-examination as to such specific instances 
(ScRUTTON, L.J.). — Hobbs i\ Tinling (C. T.) 6c 
Co., Ltd., Hobbs v. Nottingham Journal, 
Ltd., [1929] 2 K. B. 1, 2, 17 -18 ; 98 L. J. K. B. 
421 ; 141 L. T. 121 ; 45 T. L. H. 328 ; 73 Sol. Jo. 
220, C. A. 

250. Necessity for pleading.] — Action 

for libel alleging that pltf., a theatrical critic, liad 
endeavoured to 0 x 101*1 money by threatening to 
publish defamatory matter concerning a deceased 
actress. Defence that the allegation was true in 
substance and fact : — H eld : evidence of rumours 
before the publication of the libel that pltf. ha<l 
committed the offences charged in it 6c evidence 
of particular facts 6c circumstances tending to 
show* the misconduct of pltf. as a theatrical critic 
could not be admitted in reduction of damages ; 
further, assuming such evidence to be material, 
it was rightly rejected, for the particular facts k, 
circumstances were not stated or referred to in the 
pleadings as required by Ord. XIX., r. 4. 

As to the second head of evidence of rumours 
6c suspicions to the same effect as the defamatory 
matter complained of, it would seem on principle 
such evidence is not admissible, as only indirectly 
tending to affect the pltf.’s reputation. If these 
rumours & suspicions have, in fact, affected tlui 
pltf.’s reputation, that maybe proved by a general 
evidence of reputation. If they have not affected 
it they are not relevant to the issue. To admit 
evidence of rumours 6c suspicions [in mitigation 
of damages] is to give any one who know's nothing 
whatever of the pltf., or may even have a grudge 
against him, an opportunity of spreading through 
the means of publicity attending Judicial pro- 
ceedings what he may have picked up from the 
most disreputable sources, 6c what no man of 
sense, who knows the pltf.’s character, would for 
a moment believe in. Unlike evidence of general 
reputation, it is particularly difficult for the pltf. 
to meet and rebut such evidence : for aU that those 
who know him best can say is tliat they have not 
heard anything of these rumours. Moreover, it 
may be that it is the deft, who lias started them. 
. . . There is, however, still another ground on 
which, even assuming the evidence to have been 
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mat/crial, ii was rightly rejected. The* deft, pro- 
posed to prove certain facts which he alleged were 
material, but these facts were not stated or referred 
to in the pleadings as required by Ord. XIX., 
r. 4, & it appears to mo that on that ground their 
rejection might have been supported had they 
been material, which, however, 1 have said, I 
think they were not (Cave, J.) — Scott v, Sampson 
(1882), 8 Q. B. D. 491 ; 51 L. J. Q. B. 880 ; 40 
L. T. 412 ; 40 J. P. 408 ; 30 W. R. 541. 

251. .] — An action by a pro- 

fessional jockey against the publisher of the 
Licensed Victuallers’ Cazette & Hotel Courier for 
libel. The alleged libel was published in these 
terms : “ How about the running of Success at 
Leews & Alexandra Park, when Charley Wood 
nearly pulled its head off on each occasion ” — 
which was alleged to mean that he had unfairly 
& dishonestly ridden a racehorse called Success in 
coHain races run at Lewes & Alexandra Park, tk 
had unfairly & dishonestly prevented the horse 
from winning the race. Deft, justified the libel 
& made an application at chambers to add the 
following to the defence : “ That at the date of 
the publication the pltf. had been, A w'as, 
commonly reputed to have been in the habit of 
so unfairly & dishonestly riding racehorses in 
horse-races as to prevent them from winning races 
which, but for the pltf.’s unfair A dishonest riding, 
they would have WTin,” The master A a judge at 
chambers had declined to allow this to be added 
to the defence, Ac the deft, appealed. 

For the deft, it was argued that the defence in 
substanc(» which it W’as desired to s(‘t ux) w^as that 
l)ltf. had no character to be injured, for that his 
reputation had already been most seriously im- 
peached — that is, even if the paHicular libel should 
turn out not to be proved to the satisfaction of the 
jury, it W’as contended that the reputation of the 
X^ltf. was not such as to entitle him to recover 
damages for sujiposed injury to it. At all events 
it must be niat(*rial to damages. 

The pltf. contended that tlu* proposed addition 
to the defence w’as really contrary to the decision 
in Scott V. Sampson^ No. 250, ante, as it was not 
as to general reputation but as to specific facts. 

Jn reply, counsel for deft, said that all that was 
desired was to raise the question of general 
character A reputation, and on counsel for pltf. 
agreeing not to object to evidence as to general 
character, viz., that it had not been {ileaded, the 
coiii’t dismissed the apjieal.- Wood r. t'ox (1888), 
1 T. I.. R. 550. 

252. Mere denial or defence as to 

damages claimed — Not statement of material facts 
or groimd of defence.] — l^ltf., a professional 
jockey, sued to recover damages for a libel charging 
liim with unfairly A dishonestly liding the hoi*se8 
in a xiarticular stable. Deft, pleaded a justification 
A afterwards ajiplied to amend his defence by 
adding a paiagrajih alleging that at the date of 
the publication the pltf. was commonly reputed 
to have been in the habit of unfairly & dishonestly 
riding horses in races, so as to prevent them from 
winnmg : — Held : as general evidence of the 
I)ltf.’8 bad reputation (if admissible) could only 
be given in reduction of damages, A not in answer 
to the action, the paragraph did not contain a 
statement of material fact^a on which the deft, 
relied for his defence, within the meaning of 
Ord. XIX., r. 4, or a ground of defence which must 
be raised under Ord. XIX., r. 15, but was a denial 
or defence as to damages claimed or their amount, 
within the meaning of Ord. XXI., r. 4, A there- 
fore ought not to be pleaded, A leave to amend 
must bo refused. — Wood v. Durham (Earl) 


(1888), 21 Q. B. D. 501 ; 57 L. J. Q. B. 547 ; 69 
L. T. 142 ; 37 W. R. 222 ; 4 T. L. R. 778. 

268. Evidence amounting to Justifica- 

tion — Cross-examination.] — Wlien in an action of 
tort the jury find a verdict for pltf. for a sum 
which the Court of Appeal considers unreasonable 
A excessive, that court has no jurisdiction, without 
the deft.’s consent, to order that unless the pltf. 
consents to reduce the damages there shall be a 
new trial. 

Even in mitigation of damages, it is well settled 
you cannot go into evidence which, if proved, 
would constitute a justification. Nor does it 
appear to mo that it makes any difference that the 
evidence is offered in cross-examination. See this 
question discussed in Waison v. Christie (No. 240, 
anf^ ; Speck v. Phillips (No. 247, ante). Of course, 
si^eaking generally, parties take their risk of such 
a course, A inflame damages against themselves 
by such proceeding ; but in extreme cases, such 
as this, I think the courts ought not to allow such 
an extravagant result, even though the parti^ 
have procured it by the conduct of which their 
repi-esentatives have been guilty (Halsbury, 
L.C.).— Watt v. Watt, [1905] A. 0. 115 ; 74 
L. J. K. B. 488 ; 92 L. T. 480 ; 09 J. P. 249 ; .58 
W. R. 547 ; 21 T. L. R. 880 ; 49 Sol. Jo. 400, 
11. L. 

254. Effect of R.S.C., Ord. XXXVI., 

r. 37.] — Ord. XXXVI., r. 87, has not altered the 
common law with reference to the admissibility 
of evidence of the pltf.’s bad character in mitiga- 
tion of damages in an action of libel. — Mangena 
V, Wright, [1909] 2 K. B. 958 ; 78 L. J. K. B. 
879 ; 100 L. T. 900 ; 25 T. L. R. 534 ; 53 Sol. Jo. 
185. 

Breach of promise of marriage.] — 

See Husband A Wife, Vol. XXVII., p. 35, Nos. 
100-112. 

255. Matters in aggravation — Malicious motive — 
Evidence establishing another cause of action.] — 

In an action for defamation, either party may, 
with a view to the damages, give evidence to 
prove or disprove the existence of a malicious 
motive ; but if the evidence given for that pur- 
pose establishes another cause of action, the jury 
should be cautioned against giv^ing any damages 
in respect of such other cause of action. — ^Pearson 
r. Lemaitre (1848), 5 Man. A G. 700 ; 0 Scott, 
N. K. 007 ; 12 L. J. C. P. 253 ; 1 L. T. O. S. 170 ; 
7 J. P. 830 ; 7 Jur. 718 ; 134 E. R. 742. 

256. Material to issue — Striking out.] — A 

statement of claim after alleging a promise by 
deft, to marry pltf. w'ent on to allege in paragraph 4 
that “ the pltf. relying upon the said promise 
permitted tlie deft, to debauch and carnally know 
her, whereby deft, infected her with a venereal 
disease.” It tlien alleged a breach of the said 
promise. An order havung been made at chambei’s 
to strike out paragraph 4 of the claim : — Held : 
the order was wrongly made, A upon two grounds, 
first, the facts alleged in the pars^aph complained 
of, were “ material facts ” within the meaning of 
Ord. XIX., r. 4, A as such were properly pleadable ; 
A secondly, that, even if they wei'e not, the court 
had no power to strike the paragraphs out, the 
statements therein neither being scandalous nor 
tending to prejudice or embarrass the fair trial of 
the action within the moaning of Ord. XXVII., 
r. 1. — Millington v, Loring (1880), G Q. B. D. 
190 ; 50 L. J. Q. B. 214 ; 43 L. T. 057 ; 45 J. P, 
208 ; 29 W. R. 207, C. A. 

257. .] — A paragraph in a state- 

ment of claim in an action for a libel published in 
a newspaper stated that deft, knew that the words 
published would be, A the same in fact were, 
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repeated & published in other editions of the same 
newspaper : — Held : evidc^iu'c of the facts slated 
in the paragi'aph would be admissible at the trial. 
& therefore the paragraph was pi’operly pleaded 
& ought not to be struck out. — Whitoey v . 
Moionakd (1890). 24 Q. B. D. 030 ; 50 L. J. Q. B. 
324 ; 0 T. L. B. 274. 

268. Jury may consider whole conduct of 

defendant — From time of publication of libel to 
time of verdict.] — Wliere the pltf. has obtained 
a verdict in an action for libel, the court will not 
grant a new trial on the groimd of excessive 
damages, unless they think that, having regard to 
all the cii'cumstances of the case, the damages 
are so large that no jiuy could reasonably ha^e 
given them. In assessing damages tlie juiy are 
entitled to take into consideration the wliole 
conduct of the deft, in the matter fi^jiii the time 
the libel was published down to the tinu' their 
verdict is given. — I ^aeu i\ Graham (1889), 24 
Q. B. D. 53 ; 59 L. J. Q. B. 230 ; 38 \V. B. 103, 
C. A. 

259. Before and after publication of 

libel to time of verdict — Circumstances not treated 
as giving separate right to damages.] — In assessing 
damages fui* libel the jury may ha\ e regard to the 
whole conduct of the deft, before A after the publi- 
cation of the libel down to the verdict as showing 
the existence of a malicious motive, but the jury 
ought not to ti-eat such prior or subsequent cii- 
cumstances as giving a separate A independent 
right to damages, A the judge should caution 
them against doing so. The omission of the judge 
at the trial to du-ect the jury suiliciently that, 
though they miglit give punitive damages for 
malice, they must not give damages for another 
cause of action : — Held : in the chcumstances, 
not a gioimd for granting a new trial, by leason 
of Ord. XXXIX., r. (3.— ANDERfcO> v . Calvert 
(1908), 24 T. L. B. 399, C. A. 

Breach of promise of marriage.] — See 
UuteBAyD A Wife, VoI. XXVII., p, 35, Xos. 102- 
105. 

Special damage must be pleaded.] — .SVc Damages, 
Vol, XVII., p. 153, Xos. 549-554 ; Libel A 
Slander. Vol. XXXll., jip. 109-170, 175, Nos. 
2082-2084, 2153-2155. 


Sect. lO.—CONDmONS PRECEDENT. 

R. S. C., Ord. XIX., r. 14, Any condition precedent, tlie per- 
formance or occurrence of >\hieh is ini ended to be contested, 
8haU be distinctly specifled in his pleading b\ the plaintiff or 
defendant (a« the case may be) ; and, subject thereto, an aver- 
ment of the performance or oc( urrenee ot all condltloiih precedent 
necessary for the case of the plaintilf or defendant shall be 
implied jn his pleading. 

260. Whether pleading must specify performance 
or occurrence — Interest or estate commencing 
upon condition.] — It was resolved that in all 
cases *where an interest or estate commences upon 
a condition precedent, be the condition or act to 
be performed by pltf. or deft, or by any other, A 
be the condition in the afilrmative or negative, 
pltf. ought to show it in his declaration and aver 
the performance thei*eof. But vthen the interest 
or estate passeth presently, A vest in the grantee, 
A is to be defeated by matter ex post facto or con- 
dition subsequent, be th«^ condition or act to be 
rformed by pltf. or by deft., or by any other, A 
the condition in the sJSimative or negative, 


pltf, may doclai*e generally without showing the 

r irformanco thereof. — U ghtrbd’s Cask (1601), 
Go. Rep. 9b ; Jenk. 260 ; 77 E. R. 426. 

261. Sale of goods — Delivery subject to 

approval.] — A declaration on a promi^ to deliver 
so much corn if the pltf. liked thereof, must show 
that the pltf. gave notice of his approbation. — 
Brable r. Hollywell (1591), Cro. Eliz. 250 ; 78 
E. R. 505. 

262. .] — A declaration stated that 

by a certain contract the pltf. agreed that they 
would during a certain term supply to the defts. A 
that the defts. would take from them all the coke 
the defts.’ company should require at L. according 
to the capacity of certain ovens, provided that 
the said coke sliould bo of the best quality ; thq 
pltfs. on their part engaging that the same should 
be large, A of the best quality, A equal to that 
made from the best B. coal, A be to the satisfaction 
of the said company’s inspecting oHicer for the 
time being ; A agreeing that tlu^ said company 
sliould have power to refuse* to accept coke of 
inferior quality or small in its pieces ; A to pur- 
chase what they might e]s(‘where if the pltfs. did 
not supply coke of the best quality, A equal to 
that above described, A to tlu* satisfaction of the 
said company's said otllcer, A to chai'ge the pltfs. 
with the excess of price beyond the said contract 
price. The declaration then ct>ntained an aver- 
ment, that, during the term, tlie plffs. manu- 
factured A supplied to ilic defts. in th<* manner 
provided by the said agi*eement, certain voko 
which they required at L.. which was of tke quality 
required by the agreement, A equal to that made 
from the said B. coal, A large in its pi(‘ 0 (*H A laid 
as a breach the refusal of the defts. to accept the 
said coke : — Held : according to the true con- 
struction of the agr(‘ement, it was a condition 
]>recedent to the rigid of the pltfs. to insist upon 
the defts.’ acceptance of tiie (‘okt*, that it sliould 
be to the satisfaction of 1 heir inspecting oHiccr ; 
A consequtmlly tliat the declaration which omit((‘d 
that allegation, was bad in substance. — GKAfToN 
r. Eastern Counties Bail. Co. (1853), 8 Exch. 
699 ; 1 C. L. K. 573 ; 155 E. K. 1533. 

263. Readiness & willingness to pay.] — 

A declaration on a contract for a sale* of goods 
contained an averment of the performance by the 
pltf. of all Die conditions precedent, but not of 
his readiness A willingness to pay : — Held : 
sufficient. — Bentley v. Dawes (1854), 9 Exch. 
666; 2 C. L. R. 1070; 23 L. J. Ex. 220; 23 
L. T. (). 8. 82 ; 156 E. K. 285. 

(f. No. 290, post. 

264. Naming of ship.] — The declaration 

stated that the pltf. had agreed to buy A the 
defts. to sell from 300 to 350 bales of wool, to 
arrive, at 10i</. per pound, laid down either at 
Liverpool, liull, or London, deliverable at Odt'ssa 
during August, to be shipped with all despatch, 
warranted fine average quality, but if otherwise, 
to be taken w^ith fair allowances as decid(*d by 
a named refer(*e, “ subject to the safe amval of 
the wool in goo(i condition at any of the ports 
stated, A ih(‘ name of the vessel to be declared as 
soon as the wools are shipped ; payment, cash in 
fourD*en days, less £1 10s. per cent, discount, 
from the date of finishing loading.” It then 
averred that the wool was shipped during August 
A arrived at laverpool in November, A general 
performance of conditions precedent by the pltf., 
A stated the breach to be the non-acceptance of 
the wool A non-payment. Plea, that the defts. 
agreed to buy the wool for the purpose of re-sale ; 
that wool varies in price, A that it could not bo 
re-sold before the name of the vessel by which it 
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was shipped was declared according to the con- 
tract ; that the pltf. had notice of the premises, 
& that the name of the vessel upon which the wool 
was shipped was not declared as soon as it was 
shipped, out was delayed for a long & unreasonable 
time, during which period tlie price of wool fell ; 
& because of the delay of the plif. in declaring the 
vessel, the defts. refused to accept or pay for the 
said wool : — Held : according to the true con- 
struction of the agreement, taken with the facts 
stated in the plea, & in the absence of any act by 
the defts. amounting to a waiver, the declaring 
the name of the vessel w^as a condition precedent, 
«fc the plea, therefore, good^ — (j}ravp:s \k Lego 
(1854), 0 Exch. 700 ; 25 J.. J. Ex. 228 ; 23 L. T. 
(). S. 251 ; 2 (\ K. 1200; 150 E. K. 304; suh- 
sequeni proceedmgR (1857), 2 Jl. IS’. 210, Ex, Ch. 

Cf. No. 280, vast, 

265 . Contract repudiated by buyer — 

Consignment not In accordance with conditions.] — 

The defts. contract(‘d to buy from the pltf. a 
quantity of Honduras r()se\^ood to be shipped by 
instalments, cash against bills of lading. I’ltf. 
shipped the wood in two consignments, & while 
tlK‘ first consignment w^as on the voyage the 
defts. repudiated all obligation to take any w’ood 
under th(‘ contract upon a ground which w^as 
afterwards found to be wTongful. I^pon the 
arrival of the bill of lading of th(‘ first consignment 
it W'as tendered to & refused by the defts. upon 
the same gi'ound, cV the pltf. at once sold the wood 
in the market, at the best price obtainable. I^pon 
the arrival of the bill of lading of the second con- 
signment it w^as t^Tidered, & refused on the same 
ground, ^ the pltf. at once sold the wood in the 
same w’ay. In an action for breacli of tiie contract 
the defts., ha\ ing discovered that a considerable 
percentage of the til's! consignment did not con- 
form to the conditions of the contract, })leaded 
{hiter alia) that tlu‘y were (*ntitled to repudiate 
the contract witli respect to that consignment 
uj)on the ground that the wood was matx'rially 
different from that wdiich the pltf, liad contracted 
to deliver -//c/d ; deft, by the repudiation of 
the contract, which the pltf. accepted by at once 
selling the first consignment, absolved the pltf. 
from the performance of the conditions precedent 
to the enforcement of the contract against them, 
&; therefore could not rely upon the defence 
pleaded, & that tlie trin* measure of damages was 
\ipon the footing that the first consignment was 
in accordance with th(' conditions of the contract, 
— Braitiiwaite r. Foreign Hardwood Co., 
|1905j 2 K. H. 543; 71 J.. J. K. H. 688; 92 
L. T. 637 ; 21 T. L. B. 413 ; 10 Asp. M. E. C. 52 ; 
10 Com. Cas. 189, A. 

266. Promise to pay upon request — Request 

part of contract.] — Whert^ there is a promise to 
pay upon request, the request is part of the con- 
tract, & there is no breach without a request first 
made, hence the reiiuest must be laid in the 
declaration with iiarticularity. — Peck v. IMethold 
(1625), 3 Bulst. 297 ; 81 E. Jl. 217. 

267. Collateral sum.] — Assumpsit on 

a promise to pay a collateral sum on request ; 
actual request is necessary before action brought, 
& the declaration must aver a special request. — 
Birrs r. Trumpet (1666), 1 Saund. 28 ; 1 Sid. 303 ; 
85 E. R. 32. 

268. Negative & affirmative conditions.] — 

Uohtred’s Case, No. 260, ante, 

269. .] — In pleading conditions per- 

formed, the rule is, that w^herc there is a negative 
& affirmative, the having j^erformed the negative 
must not only be shown, but likewise the affirma- 
tive ; therefore, in an action of debt upon bond 

p.p. — 2 


conditioned that a receiver should duly account 
& should in all respects behave himself as a 
receiver ought ; & the deft, pleads, that he never 
received but one penny, which he had paid to the 
obligee ; but did not allege that he did in all 
respects behave himself, etc., such plea is bad 
upon general demurrer. — Fletcher v, Rtchard- 
eoN (1736), Lee, temp. Hard. 322 ; 95 E. K. 209. 

270. Promise to deliver up bond — On pay- 

ment of money.] — Special action upon the case 
upon a promise to deliver up a bond pledged upon 
payment of money borrowed of the deft. Breach 
assigned, that deft, refused to deliver up the bond 

held well enough, although it is not laid tliat the 
money was paid or tendered, it having been prov ed 
at the trial that the money w^as tendered 6c 
refused. — A lcorn v, Westbrook (1745), I Wils. 
115 ; 95 E. R. ,524. 

271. Bond conditioned for performance of 

several matters.] — To an action on a bond, con- 
ditioned for the i)erformance of several matters, 
it is requisite to set forth in the plea wdth par- 
ticularity the mariner in wdiich the t/Crms of the 
condition were complied wdth. — R eynald v, 
Reynald (17,56), 1 Keny. .357 ; 96 E. R. 1020 ; 
sub nom. Renneli. r. Rennell, Day. 316. 

272. Readiness to perform.] — Condition 

precedent must be averred to be performed, or 
that the pltf. w'as ready to perform it. — C ollins 

(JiBBS (1759), 2 Burr. 897 ; 97 E. R. 623. 

273. Implied.] — J efferson c.Baskell, 

No. 290, post. 

274. Negotiable Instruments — Conditional 

acceptance.] — An order for the payment of a sum 
of money, in the event of a certain contingency, 
cannot bo declared upon as a bill of exchange, 
though accepted by the draw'oe ; but if a con- 
ditional acceptance is declared upon, it must be 
set foidh specially, wdth an averment that the 
condition has been performed. — R alli r. Sarell 
( 1822), Dow. 6c Ry. N. P. 33. 

275. Writ indorsed with claim for 

amount of dishonoured cheque — Notice of dis- 
honour.] — To maintain an application for final 
judgment under Ord. XIV., r. 1. upon a writ 
indorsed with a claim ft>r the amount of a dis- 
honourc'd cheque, the indoi'sement must contain 
an allegation that the drawer of the cheque has 
reecdved notice of dishonour. — FRUHArr v, Gros- 
\T^NOR Co. (1892), 61 L. J. Q. B. 717 ; 67 L. T. 
350 ; 8 T. L. R. 744. 

276. .] — Upon an application 

under Ord. XIV., r. 1, for leave to enter final 
judgment upon a writ specially indorsed with 
a claim for the amount of a dishonoured cheque, 
the affidavit verifying the cause of action need 
not contain an allegation that notice of dishonour 
has been given to the drawer. — May v. Chidley, 
[1894] 1 Q. B. 451 ; 63 L. J. Q. B. 355 ; 38 Sol. Jo. 
82 ; 10 R. 433. 

277. .] — ^V^lere the special 

indorsement of the writ in an action on a cheque 
did not allege that due notice of dishonour had 
b^n given, bat the indorsement w*as amended 
without leave after taking out a siunmons for 
judgment & before the making of the order for 
judgment : — Held : the amendment was rightly 
made, & tliai there w^as power to make the order. — 
Roberts v. Plant, [1895] 1 Q. B. 597 ; 04 L. J. 
Q. B. 347 ; 72 L. T. 181 ; 43 W. R. 308 ; 14 R. 
222, C. A. 

278. Writ indorsed with claim for sum 

due on delivery up of acceptances — No averment 
of delivery up.] — The indorsement upon a writ 
of summons stated that the pltf.’s claim w’as for 
a sum of £210 payable under an agreement, which 
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was set out, ^ by which the* deft, undertook, 
upon the pltf. delivering up the deft.’s husband 
certain acceptances, to pay the pltf. on demand 
£210 owing by her husband to the pltf. for cash 
advances : — Held : the indoi*semont constituted 
a good special indoi’sement within Ord. III., 
rr. 4, (>, although it contained no averment that 
the bills had been delivered up by the pltf. to the 
deft.’s husband. — Bradley r. Chamberlyn, [1803J 
1 Q. B. 489 ; 08 L. T. 418 ; 41 W. B. 800, V. A. 

279. Indorsement upon writ claiming sum 

due as assignee — Notice of assignment.] — The 
indorsement ui>on a wit of summons stated that 
pltf.’s claim for a certain sum for principal 
interest duo to him as the assignee of a mortgage 
debt due from the deft., but did not state that 
exprt'ss notice in writing <^»f the assigimient was 
given to deft. ; tlie writ was specially 

indorsed A\ithin Ord. III., r. 0, & thei*efore leave 
could be given to enter final judgment under 
Ord. XIV.. r. 1. — Sat( iiweij. v. Cijuike (1892), 
00 L. T. 041 ; 2 T. L. B. 892 ; 80 Sol. Jo. 521, C. A. 

280. Bye-law of company providing for 

dinn er — Allowance out of stock of company.] — By 
lettere patent of Ohailcs 11., the Coopei*s’ Company 
were empowei'ed to make sucli reasonable ordei*s 
& ordinances as to the master A wardens should 
seem meet, for the good order, rule, A government 
of the company. By a bye-law in the reign of 
George II., the master A wardens were yearly 
to elect three i^ei'sons of the livery to be stewards, 
who were to provide a dinner for the whole of the 
livery ou Lord Mayor's Day, with such allowance 
out of the stock of tlie company as tlie master 
wai*deiis for the time being should think tit; A I 
if any pei'son elected steward should refuse txj j 
provide the dinner he wiis to forefeit t*20, to tlie ' 
use of the company, unless lie would make oath | 
in WTiting before a magistrate, that he was not j 
worth £800 at the time of liLs election or taking i 
the oath ; — Ilckl : such bye-law w'as bad, A that 
the allowance to be made by the company being 
a condition pi*ecedent, the declaration wa.s in- 
sufticient for w ant of an averment to that effect. — 
Carter r. 8A^’DERsox (1828), 2 Moo. A B. 101 ; 

5 Bing. 79 ; 0 L. J. O. S. C. P. 282 ; 180 E. B, 990. 

281. Parol contract — Waiver of condition.] 

— The second objection is, tliat pitfs. ought to 
have declared speciall}' upon the contract, A that 
a performance of the condition precedent should 
be a\en’ed, or a waiver of it be shown. But this 
was not a contract by deed, but was a parol contract, 
containing a condition precedent, which was after- 
wai'ds waived. A contract mast be declared j 
upon according to its legal effect, A here the effect j 
of aU the circiunstances is to make it a contract 
without a condition. — ^Alexander v. Gaiidner 
(1835), 1 Bing. N. G. 071 ; 1 Ilodg. 1 17 ; 1 Scott, 
030 ; 4 L. J. (J. P. 228 ; 181 E. K. 1270. 

282. Absolute covenant — Not amounting to 

condition precedent.} — A declaration in covenant 
stated that the deft, covenanted that she would 
within 18 months from the date of the indentui’e 
erect certain buildings “ the whole of which were 
to be left to the superintendence of the pltf. A 
8. J., the deft.’s son.” Tlie breach alleged was 
that though the 18 months had expired the deft, 
had not erected the buildings : — Held : the declara- 
tion w^as good although it contained no averment 
that the pltf. was ready A willing to su]>erintend 
the erection of the buildings ; for that the cove- 
nant to erect the buildings was an absolute 
covenant, A the clause respecting tiie super- 
intendence merely granted a libeHy to the parties 


to superintend, but did not impose any duty so as 
to make the superintendence a condition pre- 
cedent or concurrent. — Jones v. Cannock (1860), 
6 Exch. 713 ; 19 L. J. Ex. 371 ; 16 L. T. O. 8. 
83; 156 E. B. 812, Ex. Oh. 

283. Refusal by clergyman to solemnize 

marriage — Request by both parties.] — Case against 
a cloigyman for refusing to solemnize a marriage. 
The declaration alleged, that tlie pltf. had obtained 
a licence, which it set out ; that the deft, was 
rector of B. A that no impediment existed to the 
marriage ; A that by reason of the premises it 
became the duty of the deft, upon notice of the 
Ucence to solemnize the marriage in the manner 
A time specified in the licence, when thereunto 
i-equested ; that the deft, had the licence A the 
notice A that afterwards, to wit, etc., he, the 
deft., was requested by the pltf. to solemnize the 
said marriage in the maimer A time specified in the 
said licence, but that the deft, wrongfully A 
illegally ix'fusod so to do : — Held : the declaration 
was bad, for not allegring that there was a request 
by both parties or that both were ready A willing 
to bo married, A this was a defect not cured by 
verdict. 

Scrnhlc : it was also bad for not averring that 
the request A refusal were within the time (three 
months) specified in the licence, A for not averring 
malice, or want of reasonable A probable cause. — 
Davis v. Bijlck (1841), 1 Q. B. 900; 1 Gal. A 
Dav. 482 ; 10 L. J.,Q. B. 888 ; 6 Jur. 55 ; 113 
E. B. 1876. 

284. Recovery of paving expenses — Notice.] 

— A declaration in debt by pitfs., as commis- 
sioners, to recover from deft, his share of the 
expenses of paving a certain street in S., stated 
that deft, w'as owmer of land within the said 
street ; that the commissioners paved the 
same ; tliat Jiis share of the expenses amounted 
to £217, A alleged as a breach that ho had not 
irnid the same : — Held : the giving a notice to deft, 
to pave the streets was a condition precedent to 
the pltf.’s right of action ; A therefore, that the 
declaration was bad, for not containing such an 
averment. — Salford (yORPORATioN Ackers 
(1846), 16 M. A W. 85; 16 L. J. Ex. 6 ; 7 
L. T. O. 8. 341 ; 10 J. P. Jo. 859 ; 158 E. R. 1009. 

286. Lease of shooting rights — Agreement 

for compensation — Appointment of valuers.] — 
Declaration on a written agreement not under 
seal by pltf. to let land to deft, with right of 
sporting, deft, to make satisfaction to pltf.’s 
tenants for damage done by game on their farms, 
the amount to be ascertained by a valuer to be 
chosen by each party A an umpire ; averment 
that deft, entered A pi'eserved the game which 
did damage to the tenants ; that deft, was re- 
quested by pltf. to appoint a valuer ; breach 
that, although within reasonable time a valuer 
w^as appointed by pltf. A notice thereof given to 
deft. A pltf. requested him to give the name of 
a referee on his paH A fix a time, etc. of meeting 
to asceiiain the damage, etc., in default of which 
irltf.’s valuer would ^one ascertain the damag<i 
done, yet deft, did not give notice to pltf. of any 
valuer chosen by him nor has ever made satis- 
f^tion, etc. ; — Held : although the right to shoot 
did not pass under this contract being an incor- 
poreal hereditament, yet the agreement to make 
compensation was valid A good ground for an 
action, deft, having had the full benefit of such 
agreement A for the same reason the declaration 
was not bad for not averring performance of a 
condition precedent. — Thomas v, Fredricks 
(1847), 10 Q. B. 775 ; 16 L. J. Q. B. 398 ; 11 Jur. 
942 ; 116 E. li. 294. 



Part III. — Setting out Party’s Own Case. 


35 


286. Delivery of goods free on board ship — 

Naming of ship.] — Declaration upon an agreement, 
whereby pltf. undertook to conduct the sale of 
defts.* coals for three years, in consideration of a 
certain yeai'ly salary. Averment, that “ the 
defts. further agreed to give yearly, free, to the 
pltf., during the said three years, twenty tons of 
coals to be put free on board ship at Cardiff, for 
the use of the pltf., in lieu of all charges of stationery 
& so forth.” Breach, ” that the defts. would not give 
yearly to pltf. or at any time during the said three 
years, twenty tons of coals, or any coals whatever, 
free, on board ship at Cardiff ; but, on the contrary 
thereof, defts. wholly neglected & refused so to 
do, &; have not at any time given or delivered to 
pltf., at (Cardiff or elsewhere, any c<^als whatever ” : 
— Held : either the naming of a ship, or readiness 
or willingness to do so, was a condition prec<‘dent 
to the pltf.’s light to rerov(*r, isL, there being no 
averment of eilht'r in tlie declaration, that the 
breach was insuhicient. — Ahmitage v. Insolp: 
(1850), 11 Q. B. 728; 10 L. J. Q. Jh 202 ; 14 
L. T. O. H. 4H0 ; 14 Jur. tU9 ; 117 E. H. 280. 

287. Covenant not to do act under increased 

rent — Accruing & non-payment of increased rent.] 
— Declaration, that deft, covenanted with pltf. 
not to sell or carry away from the demised premises 
any manme, made, etc., on the {iremises, without 
the consent of pltf., under the* increased rent of 
£10 for every ton so given, sold or carried away ; 
& furtlier covenant(‘d that h(‘ would pay all the 
increased rents. Breach : that d(*ft. sold a large 
quantity of manure made on tlu* premises, to wit 
100 tons, and did allow the same to be carried away 
from the premises ; S: pltf. claims £2,000. Plea : 
that deft, brought upon the premises a quantity 
of manure larger A: better in quality than that 
carried away: — Held: (1) the plea was bad; 
(2) the declaration was bad for not alleging that 
tile increased rent was du(‘ or that it was unpaid. 
It is a mere question of tin* construct i(Ui of the 
covenant, wdiich is to be dett'rinined by consider- 
ing the ordinary and natural iiK'aning of th(‘ words. 
•— Eeoh (Leigh) r. Liixie (1800), 0 11. A: Js'. 105 ; 
80 L. J. Ex. 25 ; 25 J. P. 118 ; 0 W. B. 55 ; 158 
E. B. 09. 

288. Water supply — Unperformed condi- 

tions.] — This was an appeal from an order of 
Master Butler that paragraph 2 of the statement 
of defence should be ainend(‘d or struck out. The 
statement of defenc(‘ contained tlie follow ing state- 
ment: — Pltf. from Phristmas 1882 during all 
material tini<*s accepted A: used water with know- 
ledge A: notice of the rates of payment claimed by 
defts.. At without disjiuting such rates, or the values 
on which th(‘ same w^ere computed, or paying or 
tendering any rates or ])ayments in advance. At 
without taking or lequesting defts. L) take any 
Rt<*ps to ha\<* th(' amount of such rales or values 
settled under tlu* company’s Acts, A: when called 
upon for payin(‘nt at the usual time for the water 
so accepted At used, refused to pay for the same, 
& did not take any of tlie steps necessary to entitle 
him to a further supply, A: in particular did not 
pay or tender any rate or sum in advance, or take 
any steps to have the rates or sums payable or 
the value of pltf.’s tenements determined by 
justices, wherefore deft-s. refused to continue to 
supply water to pltf. until he should do all things 
necessary to entitle him to demand a further supply 
Ac stopped their water from flowing into pltf.’s 
premises. Defts. stated that pltf. did not pay or 
tender any sum in advance Ac did not take any steps 
to have the question determined by justices, & 
that those are two things necessary to entitle him 
to have a further supply. All the steps to be taken 


are prescribed in the company’s Acts which are 
referred to. I have not to decide whether this 
is a good or bad defence, but only whether it is an 
infringement of the rule. The appeal must be 
allowed (Mathew, J.). — Whiting v. East London 
Waterworks Co., [1884] W. N. 10 ; Bitt. Rep. 
in Ch. 156 ; 1 Cab. & El. 831. 

289. Action for recovery of land — Reason- 

able time to remedy breaches.] — In 1906 a local 
authority under the statutory powers obtained 
compulsorily a lease of land Ac sublet it in allot- 
ments to numerous persons. The lease contained 
covenants by the local authority to keep the land 
clean Ac in good heart Ac condition. In June, 1909, 
the lessor served the local authority with a notice 
under s. 14 (1) of the (Conveyancing Ac Law of 
Property Act, 1881, directed to the whole of the 
land, Ac alleging generally, breaches of the said 
covenants & requiring the same to be remedied 
within a reasonable time, Ac in the following 
November he issued a writ alleging that the 
breaches had not been remedied & claiming to 
re-enter. The local authority denied the breaches. 
At the trial of the action the lessr)r’s evidence 
showed that all the allotments were in bad con- 
dition when the notice was given, that some of 
them were clean at the date of the writ, but that 
it w’ould take at least a year from the date of the 
noti(‘e to put the whole of the land in good con- 
diti<»n. On this the local authority objected that 
a rea.sonabIe time had not been allowed to remedy 
the breaches : — Held : the objection that a 
reahonable time had not been allowed was not an 
allegation in the* nature of a condition precedent 
witliin the moaning of Ord. XIX., r. 14, Ac one 
which ouglit as such to have been jileaded by tbf' 
local authority in their statement of defence.— 
llOPLEV r. TaRVIN (('HESTER) PARISH CoiTNClE 
(1910), 71 J. P. 209. 

290. Condition implied — Readiness & willing- 

ness to perform — Breach of promise.] — I think 
that a i>ltf. in an action of breach of promise, as 
in any other action of breach of contract must 
])rove that she is ready Ac w^illing to perform tlu' 
contract. A: an allegation to that effect was always 
contained in the older A:: more precise pleadings 
Ac is now, according to Ord. XIX., r. 11, to be 
implied (Pic’kfokd, L.J.).— Jefferson r. Paskell. 
[1916] 1 K. B. 57 ; 85 L. J. K. B. 398 ; 113 L. T. 
1189 ; 32 T. L. K. 69, C. A. 

291. Notice under Conveyancing Act, 

1881, s. 14. j — The service on a lessee of the notice 
requii'ed by s. 14 of the Conveyancing Act, 1881, 
Ac his non-compliance therewith being a condition 
precedent to the lessor’s right of action bo recover 
possession of the demised premises, the due per- 
formance by the lessor of the statutory condition 
is of necessity implied & need not be specially 
pleaded in his staUunent of claim in such an action. 

Under s. 1 1 of the Conveyancing Act, 1881, a 
notice has to be served on the lessee specifying 
the particulai' breaches of covenant complained 
of, Ac unless Ac until such a notice is served Ac the 
lessee fails within a reasonable time to remedy the 
breaches & to make reasonable compensation, the 
lessor cannot enforce his right of re-entry. There- 
foi'e there is under s. 14 a condition precedent to 
be performed before an action for recovery of 
possession will lie. Mr. L. has argued that imder 
r. 14 of Ord. XIX., an averment of the performance 
of that condition is implied in his statement of 
claim Ac need not be specifically alleged. On the 
other hand Mr, B. has urged that the non-aver- 
ment in the statement- of claim of the performance 
of the condition rendem the pleading demurrable. 
In my judgment the concluding words of r. 14 
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S ect, 10 . — Condition s precedent. Sects, 3 1 d: 12 . ] 

of Ord. XIX. mean that an avoriuent that the 
notice was given, although not speciticaUy pleaded, 
must be implied. In other words the statement 
of claim must be read as if it contained an allega- 
tion that the pltfs. had given the necessary notice 
under s. 14 of the Act before the commencement 
of the action (I^a^vrkxcp:, J.). — Gates v. Jacobs 
(\V. A. A K. J.), Ltd., [1920] 1 Oh. oOT, 509, 570 ; 
89 L. J. Ch. 319 ; 123 h. T. 238 ; 01 Sol. Jo. 12,7. 

292. Non-performance of condition — Necessity to 
plead specially — Notice under statute.] — Where an 
Act provided that a pitf. slioiild not recover in 
any action for anything done in pursuance of the 
Act, unless twenty-one days’ notice of action 
should be given //c/d .* deft, must plead the 
want of such notice, or he could not avail himstdf 
of it. — D avey r. Wabxe (1815), 1 1 M. A W. 199 ; 
15 L. J. Ex. 253 ; 5 L. T. O. S. 212 : 19 J. P. 1078 ; 
153 E. K. 418. 

293. Allegation not in nature of con- 

dition precedent.] — noPL£:Y v. Tarvin (Ghoter) 

CocxciL, No. 289, ante. 

294. Debentures payable at fixed 

place.] — A company having borrowing power's 
limited to £3,900 procured an overdraft from their 
bankers on the guarantee, up to £3,000 of the pltf. 

two others. When the overdraft was nearly 
£3,000, each guarantor at the request of the coni- 
pany gave the company his cheque for £1,000, 

A the company afterwards paid oft* the overdraft 
with these cheque.s. The company issued to each 
guarantor a debenture for £1,000, A interest with 
conditions which made the principal payabl<\ 1 
inter alia, if the holder should serve a notice on the i 
company requiring payment of principal A j 
interest A the company should mak(‘ default 
fur three days in payment of any part thereof, A j 
the principal should be paid* at Lloyds Bank. ! 

debenture-holder gave the i 
company notice to pay off the principal A interest ; 
the company made default for three days A t]ier<‘- 
upon the pltf. brought tliis action to enforce th(‘ , 
debentures, asking the usual relief. Tlie principal ' 
defence pleaded was that the limit liad been 
exceeded. Xo demand for payment ha<i been 
made at Lloyds Bank. This objection was not I 
pleaded, but was raised at the hearing. Semble : j 
the first objection ought to have been pleaded j 
as “ any condition precedent, the performance 
. . . of which is intended to be contested ” under 
Ord. XIX., r. 14. — /te Harris Gaj.culating 
Machine Go., Sumner r. Harris G.^lcuijvting 
Machine Co., [1914] 1 Ch. 920 ; 83 L. J. Gh. 545 ; 

58 Sol. Jo. 4,55 ; 110 L. J, 997, C. A. 


the document or any part thereof ai*e material.” 
The pltfs. hei’c have complied with the words of 
the first part of the rule, by briefly setting out what 
they aUego to bo the effect of the will, but it is 
argued that the case falls within the latter part of 
the rule, A that pltfs. were bound to set out the 
precise words of the will as being material. There 
is no doubt that in the case of a document alleged 
to bo a libel the latter part of the rule would apply, 
because in that case it is clear that it would not 
suffice* to state the effect of the doemnent, but the 
piveise words must bo statod. I will not say that 
this part of the rule is conlined to the case of libel, 
I'ossibly tlieri' may bo other cases to which it 
may apply, but the question is whether it is applic- 
able ill the pi'osent case. I do not think it is. 1 
think pltfs. have pleaded properly by stating the 
effect of the document upon which they rely 
(Esher, IM.1L). — Darbyshire v. Leigh, [1800] 

I Q. B. 554, 557 ; 05 I.. J. Q. B. 300 ; 71 L. T. 
241 ; 44 W. IL 152, G. A. 

296. Whether precise words material— Written 
contract — Sufficient to state legal effect.]— It is 
not necessary in declaring upon a written contract- 

j to use a single word that is in the contract itself 
I prc>vided its legal effect be projaTly stated. Nor is 
, it necessary to aver any matt<‘r wliicli happens to 
I be part of the contract, if such matter would be 
I implied by law. 

in an action on a guarantee to pay, in cast' tin* 
principal should not, it is not necessary to set out- 
tJie contingency that tJie j)rincipal should )>ay, that 
being an implied exception in law, from the naturt*, 
of the guarantei'. Nor in such an action is it 
nt'cessary to prove a demand of paynu'nt from the 
principal, unless the making of such dtnnand w(*re 
a part of the contract. — Magoji r. Wilks (JH27), 

5 L. J. O. S. K. B. 308. 

297. Libel.] — A claim alleg(*d that the deft. 

wrote A seiit to a chh'f constabh* letters charging 
th(* pltf. witli a murder A required his arrest ; 
also, that the deft, sent to a superintendent of 
Iiolice charging the pltf. with the murder, _ 
required his arrest ; A that tlie superintendent 
in consequence endeavoured to arrest the pitf. 
on several occasions but was unable to meet with 
liim ; that the deft, had no reasonable or probable- 
cause for making tJie cliarps A the same was false; 

A made maliciously A with intern t to injure the 
pltf. whose credit A reputation were thereby 
injured :—-Hchl : the claim was bad, bocau.se if it 
was for libel or slander, the defamatory words 
were not set out as even in pleading under the 
Judicature Act they ought t-o be ; if for malicious 
prosecution, none had been instituf-cd l>efore a 
judicial officer. — Harris v, Warre (1879), I 
G. P. 1). 125 ; 48 L. J. Q. B. 310 ; 40 L. T. 429 ; 

43 J. P. 544 ; 27 W. H. 401. 


Sect. 1L— CONTENTS OF DOCUMENTS. 


R. S. C,, Ord. XIX., r, 21. Wherever the contentfe of ai 
aocuments are material, it shall be sufficient in any pleaUinB 
state the effect thereof or briefly as posBiblo, without settlnff oi 
toe whoie or any part thereof unlesp tlie precitic words ol tl 
document or any part thereof are material. 


296. General rule.]~Ord. XIX., r. 21, provides 
what IS ^ be the proper method of pleading where 
a material fact is evidenced by a document. By 
that iiile it is provided that “ wherever the con- 
tents of any document ai*e material it shall be 
sufficient in any pleading to state the effect thereof 
as briefly as possible without setting out the whole 
or any part thereof, imless the precise words of 


298. .]— Darbyshire v. Leigh, No. 

295, ante. 

299. Will — Question of construction — 

Material portions in Inverted commas.] — Semble: 
In a question of construction of a will no man 
was content except with the actual words of the 
wUl itself. Either it should be stated that the 
testator made his will of such a date, a copy of 
M hich accompanies ; or that ho made his will in 
the following words, A the material portions should 
be set out in inveHed commas. — lie Ben(;e, 
Smith v, Bence (1891), 64 L. T. 282; affd., 
[1891] 3 Ch. 242, C. A. ' *'•' ’ 

300. ,] — Darbyshire v. Leigh, Nos. 

100, 295, ante, 

301. Title to land — Whether deeds or wills set 
out at length— Legal effect.]— A party cannot, in 
deducing title in pleading, set out a deed or will 
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at length, with averments as to the meaning of 
its words ; he must state it according to its legal 
effect. 

To an action of detinue for title deeds, deft, 
pleaded that K. was seised of the messuages to 
which they related, & devised them to 1). for 
life, who agreed with deft, to sell him all her 
interest therein ; but before this agreement, the 
deeds were in the custody of deft, as D.’s agent, 
& that, upon the making of the agreement, 1). 
left them in the possession of deft., that he might 
hold them until the agreement was ijcrformed, 
etc. : — Held : this statement did not show with 
sufficient certainty any contract whereby deft, 
acquired a lien on the deeds. — Kobertson r. 
Showler (1845), 13 M. & W. 009 ; 2 Dow. & I.. 
087 ; 14 L. J. Ex. 120 ; 5 L. T. O. S. 68 ; 163 
E. K. 254. 

302. General statement as to documents 

Insufficient.] — Philipps v, Philipps, No. 177, 
ante. 

308. Title to reversion.] — In an action 

upon covenants in an expired lease, pltf. stated 
the lease, that the term had expired, that at its 
expiration defts. were the assigns of the lease, ^ 
liable to perform the lessee’s covenants, that pltf. 
became, at the expiration of the term was 
entitled to, the immediate revei*sion in tlie demised 
property, subject only to the term, that he was 

is entitled to enforce all tlie lessee’s covenants, 
and that the defts. had for eiglit years paid him 
rent: — Held: such pleading was insufficient, 
the pltf. ought also to have shown what the 
revei’sion w'as wliich the lessor had, how pltf. 
derived his title to that particular reversion. 
Accordmgly, a statement of claim containing the 
statements so held to be insufficient w’as ordered 
to be struck out under Ord. XIX., r. 27, as a 
pleading tending to embarrass the fair trial of tin* 
action. — Davis v. James (1884), 20 Ch. D. 778; 
63 L. J. Ch. 623 ; 50 1.. T. 115 ; 32 W. K. 400. 

304. Prolixity in setting forth documents — Effect 
of.] — Prolixity in setting forth important docu- 
ments is not impertinence ; therefore, where th<' 
deft, set forth verbatim in his answer a state of 
facts At all the aOidavits to show that tlie demand 
made in this suit had b(*en disallowed by the 
master in a former ; — Held : the answer was md 
impertinent. — Lowe v. AVilijams (1820), 2 Sim. 
& 8t. 674 : 67 E. li. 405. 

Statement of facts in summary form.] — aSVc 

Paid III., Sect. 3, ante. 

Objections to unnecessary matter.]— Nec Part 
\].y Sect. 2, 


Sect. 12.— CONDITION OF MIND- ALLEGATIONS 
OF MAUCE, FRAUDULENT INTENT, ETC. 

R. S. C., Ord. XIX., r. 22. WluTovor it Is material to allege 
malice, fraudulent intention, knowledge, or other condition of 
the mind of any person, It shall be sntllelent to allege the same 
as a fact without setting out the elrcnmstniiet*^ fiom wldeh the 
same Is to be inferred. 

Fraud, misrepresentation, etc.]— aSVc Sect. 7, 
ante. 

Libel & slander.] — See Libei. A: Slander, Vol. 
XXXIL, X). 164, Nos. 1855 et seq. 

Slander of title.]— aSVc Libel A: Slander, Vol. 
XXXII., pp. 200-208, Nos. 2605-2690. 

Malicious prosecution.]— SVe Malicious Prose- 
cution, Vol. XXX TIT., pp. 614, 616, Nos. 589- 
690. 


805. Knowledge — Particulars in defence & affi- 
davit of documents.] — The pltf., as the successor 
in title of the lessois, alleged that the deft, com- 
pany had for each year since the date of the lease 
(excei)t two) declared Ac paid a dividend on their 
stock or shares, k, that for mcjst years declared Ac 
paid a dividend greater than £6 per cent., but had 
not paid any part of the additional rent in respect 
of the years for which they declared a dividend 
of £5 per cent, per annum free of tax, Ac she sought 
a declaration that on the true construction of the 
lease the additional rent, exceeding the £2,500, 
shouM be increased by the amount of the income- 
tax as well as the declared rate of interest when 
that rate was £5 per cent, or upwards. The deft, 
company pleaded certain circumstances under 
which the lease had been executed. The lease 
having been executed subsequent to similar agree- 
ments existing between the parties, the defts. 
contended that between 1889 Ac the date of the 
lease certain shares were held by two sets of 
trustees for the pltf.'s predecessor in title with 
the knowledge of the footing on which the addi- 
tional rent was paid ; in other words, that for 
years the dividends declared exceeded £5 per 
cent. ; that they were declared free of tax Ac that 
the additi(^)nal rent was based on the declared 
rate of dividend irrespective of tax. The com- 
pany further pleaded in paragraph 3 {j) of the 
defence that the rent was so received by the 
pltf.’s predecessors in title with knowledge of the 
footing on which the additional rent was paid, Ac 
also by x:)aragrapb 9 that if it did make a mistake 
in paying such dividends, such mistake w^as 
always kn()^\^l to the trustee predecessors of the 
pltf., v:h() encouraged the company to deal with 
its x)rofiis on the footing that the rent under the 
1891 lea.se Imd been paid on the proper basis. 
Under these circumstances the pltf. asked for 
further A: better particulars of (mter alia) the 
knowledge alleged by the deft, company in pai’a- 
graphs 3 {j) k (9) of the defence Ac how such 
knowledge was obtained, Ac whether by means of 
documents or verbally. The matter having come 
before the master, who made the order as asked, 
it was adjourned to the judge for hearing as a 
I)ioc(‘dure summons. 

The only two matters left in dispute are whether 
tlie deft, company can rightly Ac fairly be asked 
to give particulars of how the knowledge referred 
to in paragraphs 3 {j) k 9 of the defence came to 
exist, whether by means of documents or verbally, 
A: so on. The deft, company, on the other hand, 
contended, k I think rightly, that it had set out 
in detail in the defence the circumstances under 
which such knowledge ought to be assumed. It 
has also made an affidavit of documents k admitted 
that any document going to assist in the plea of 
“ knowledge ” would be a relevant document Ac 
would have to be included in the affidavit of 
documents. Under these circumstances, the ques- 
tion is whether any such particulars of this know- 
ledge as are ask^ should be directed, having 
regard to the circumstances that have been men- 
tioned, A: also having regard to Ord. XIX., r. 22. 
I do not propose to discuss whether these were 
questions in which knowledge pleaded should be 
the subject of further particulars ordered. In the 
present case, under the circumstances mentioned, 
having regard to the pleadings k to the fact that 
an affidavit of documents had been made, I think 
pltf. has no right under the rule to obtain the 
particulars asked for, Ac they must be refused 
(Astbury, j.). — Sargeaunt v . Cardiff Junction 
Dry Dock Ac Engineering Co., Ltd., [1926] 
W. N. 263. 
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Sect. 13.— ALLEGATION OF NOTICE. 

R. S. C., Ord. XIX., r. 23. Whcrovor it Is material to allege 
notice to any person of any fact, matter, or thing, it shall be 
sufficient to allege such notice as a fact, unless the form or the 
precise terms of such notice, or the circumstances from which 
such notice Is to be inferred, be material. 


Sect. 1 4. —ALLEGATION OF IMPLIED CONTRACT 
OR RELATION. 

R. S. C., Ord. XIX., r. 24. Whenever any contract or any 
relation between any pcr.son*^ is to be implied from a aeries of 
letters or com ersatious, or otherwise from a number of circum- 
stances, it sliall be sufficient to allege such contract or relation 
as a fact, and to refer generally to such letters, conversations, or 
» in um.stances without s(‘tting tliem out in the detail. And if 
jii such case the person so pleading desires to rt‘ly in the alterna- 
tive upon more contracts or relations than one as to be implied 
trom such circumstanee^, he may state the same in the alterna- 
te e. 


.Sect. 15.— PLEADING STATEMENT OF ACCOUNT. 

R. S. C., Ord. XX,, r. 8. In every ease in wlileli the enuse of 
action is a stated or '•(dtled account, the same shall be alleged 
>\ilh j)artieulars, but in e'ser> case in wldili a statement of 
account is relied on by way of evidence or admission of any 
other ('ause or action uldch is pleaded, the same shall not be 
alleged in the pleadings, 

I.O.U. — Whether evidence of account stated.] — 

S(c Bills of Exchange, Vol. VI., p. 159. 

Accoi.iit stat<?d, see Contract, Vol. XII., p. 571, 
Xos. 4701 ct scq. 

Exclusion of evidence, see Sect. 4, ante. 


Sect. 16.— DISTINCT CLAIMS. 

R. S. C.. Ord. XX., r. 7. Wliere the plaintiff seeks relief in 
respect of several distinct claims or causes of complaint founded 
upon seiuirate and <li->tinct grounds, they shall be stated, as far 
as may be. sejiaratcly and distinctly. And the same rule 
shall apply where the defendant relies upon several distinct 
grounds of delence. set-off, or counterclaim lounded upim 
separate and distinct facts. 


Part IV.— Answering 

Sect. 1.— FAILURE TO DENY ALLEGATIONS— 
ADMISSIONS. 

R. S. C., Ord. XIX., r. 13. Every allegation of fact in any 
pleading, not being a petition or summons, if not denied siieciflc- 
ally or by necessary implication, or stated to be not admitted in 
the pleading of the opposite party, shall be taken to be adn.ltted, 
except as against an infant, lunatic, or person of unsound mind 
not so found by inquisition, 

Voluntn-iy acImiBsiouR & admiBsions pursuant to 
nolire to admit, srr Part XVI., post, 

307. Presumption that allegations admitted.] — If 
a pltf. who is of age does not reply, it is an admis- 
sion of the facts in the answer ; but an infant can 
admit nothing, &> therefore his not replying does 
not affect him. — Legard v. Sheffield (1742), 
2 Atk. 377 ; Dick. 87 ; 26 E. R. 628. 

808, .] — Pacts averred in pleading & not 

traversed must be taken as facts admitted & 
received as facts in considering the particular 
issue on which the jury are to find, but do not 
entitle the opposite party to reply (Patteson, J.). 


806. Joinder of separate defences In one plea — 
PiaintlfPs right to have grounds stated separately 
& distinctly — Particulars.] — An alleged libel was 
capable of meaning either that a charge liad been 
made against pltf., or that the charge had been 
made & was true. Deft, pleaded the truth of the 
libel. Pltf. applied for particulars of the plea of 
justification : — Held : pltf. was entitled to infor- 
mation whether deft, intended to justify one or 
both meanings. 

Ord. XX., r. 7, says : “ AVhere the pltf. seeks 
relief in respect of several distinct claims founded 
upon separate Sl distinct grounds, they shall be 
stated, as far as may be, separately & distinctly, 
& the same rule shall apply where the deft, relies 
upon several distinct grounds of defence, . . . 
founded upon separate & distinct facts.” Now 
this is a case in which the two defences, though 
put together in one plea, really are distinct grounds 
of defence, founded on separate & distinct 
facts ; & if one were to go by tlie hard fast 
line, tliis is a case in which the pltf. would have 
had a right, it seems to mo, to have the grounds 
of defence stated separately & distinctly. That 
has not been done. It may be said on behalf of 
the deft, that this is an objection to pleading. 
Yes ; but objections to pleading have always, 
from time immemorial, been cured, when the 
objection is to the generality of the pleading, by 
delivery of particulars. This is an apt way in 
the common law division of curing the objection 
caused by the generality o£ the plea. It seems 
to me, therefore, that the order for particulars is 
based upon good practice, & certainly is required 
by the justice of the case (Bowen, L.J.). — Hen- 
NESSY V, Wright (1888), 57 I.. J. Q. B. 594, 
596 ; 69 L. T. 795 ; 36 W. R. 878 ; 4 T. L. R. 
051, C. A. 


Sect. 17.— PARTICULARS. 

See Part XIV., post. 


an Opponent’s Case. 

— Gale v. Lewis (18^10), 9 Q. B. 730; 16 L. J. 
Q. B. 119 ; 11 Jur. 730 ; 8 L. T. O. S. 158 ; 115 
E. R. 1455. 

309. .] — The presumption is always against 

the pleader, because the pltf. is presumed to state 
his own case in the manner most favourable to 
himself ; if, therefore, he has left anything 
material to his case in doubt, the assumption must 
be in favour of the other party. — Columbine v. 
Chichester (1846), 2 Ph. 27 ; 41 E. R. 851 ; 
sub nom. Colombine v. CmniESTER, 4 Ry. & 
Can. Cas. 432 ; 1 Coop. t€7np. Cott. 295 ; 1 6 
L. J. Ch. 408 ; 10 Jur. 626, L. C. 

310. .] — ^By the modern rules of pleading in 

actions for libel, all the inducement is admitted 
if it be not traversed. — Fradley v. Fradley 
(1838), 8 C. & P. 672. 

311 . ,]_By Ord. XIX., r. 17, parties are not 

allowed in their pleadings to deny generally allega- 
tions pleaded against them, & are required to deal 
specifically with each allegation of fact of which 
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the truth is not admitted. In this case a state- 
ment of claim of voluminous length had been 
delivered by pltfs. & had been met by deft. R. 
with a statement of defence of great length. The 
pltf. moved under Ord. XIX., r. 27, to strike out 
the final paragraph as (*mbarrassing. 

The rules of pleading are that each side must 
state specifically the facts upon which it relies 
& specifically deny any facts which are denied. 
The admissions & denials could of course be by 
implication, but it was not permissible ior a party, 
especially after pleading lengthy allegations of 
the other side, to make a general denial by referring 
to admissions, as to put the other party to the 
trouble of himting up the admissions referred to 
(OiiiTTY, ,1 .). — British & Colonial Land Associa- 
tion, Ltd. V, Foster & Robins (1888), 4 T. L. K. 
.^)7 4. 

312. .] — This was an action for specific per- 

formance of an alleged contract to purchase 
twenty-five shares in a company, & for damages. 
Motion by the pltfs., who were share dealers, for 
judgment for the relief claimed on admissions 
of fact by the deft. Paragi’aph 2 of the 
statement of claim stated : “ On Feb. 9, 1889, the 
deft, authorised one E., a stockbroker, to pur- 
chase on the London Stock Exchange on his 
behalf twenty-five shares in the Snyder Dynamite 
(Wipany, Limit/Cd ” ; & paragraph 3 stated : 

“ The said E. accordingly, on behalf of the deft., 
on Feb. 9, 1889, contracted to purchase of tlie 
pltfs. twenty-five shares in the said company.” 
The d(‘fence stated : ( 1 ) The deft, denies that he 
authorised E. to purchase twenty-five or any shares 
in the said company as alleged, or at all. (2) The 
said E. was not deft.’s agent, or authorised as 
alleged. (3) Deft, does not admit any or either of 
the other allegations in tlie statement of claim, 

traverses them severally, as though he denied 
them herein seriatim. 

As to whether the 3rd paragraph of the state- 
ment of claim has been admitted by the defence, 
it is contended by the pltfs. that ” specifically ” 
by Ord. XIX., r. 13, whicli says, “ allegations of 
fact in any pleading, if not denied si)ecifically 
... or stated to be not admitU‘d . . . shall be 
taken to be admitted . . .,” refei's not only to 
denials, but also to non-admissions. In my 
opinion this is not so. “ Specifically ” must not 
be read with “ admitted.” But, looking at 
Ord. XIX., r. 19, which says, “When a party in 
any pleading denies an allegation of fact in the 
previous pleading of the opposite? party, he must 
not do HO evasiv(*ly, but answer the point of 
substance . . .,” I think there has boon a 
lumping together in the defence, & it w^ould be 
quite consistent with it to say that, if ^ it w^ere 
distributed amongst the paragiaphs of tlie claim, 
there might be found admissions on the part of 
the deft. In my opinion, then, this rule has not 
been complied with (North, ,T.). — Burdktt iso 
Harris v, Humphagr (1892), 3(5 Sol. .To. 293. 

313. .] — By a specially indorsed writ, dated 

July 30, 1918, pltf. claimed £132, the amount 
owing from deft, to pltf. “ under an agreement in 
writing signed by deft., & dated May 25, 1915.” 
The indorsement was headed “ Statement of 
claim.” Deft, did not enter an appearance, & 
on Aug. 24, 1918, judgment was signed against 
him in default of appearance. On the same day 
pltf. took out a summons under the Courts (Emer- 
gency Powers) Acts, 1914-1917, for leave to 
proceed to execution on, or othei’wise to enforce, 
the judgment. This application was made because 
pltf. was uncertain whether deft, had or had not 
joined Ilis Majesty’s Forces. 


For the purposes of this action under rules of 
court which governed the matter every allegation 
of fact in a pleading, if not denied, must be taken 
to be admitted. In the statement of claim 
contained in the indorsement on the writ the sum 
of £132 was alleged to be due under an agreement 
of May 25, 1915. That allegation for the purposes 
of the present action must be taken as admitted. 
If it were necessary I would be prepared to say that 
the document of May 25, 1915, was upon its face 
a good agreement made for good consideration, 
& not a mere acknowledgment of a sum due, 
because the sum due was settled by agreement &: 
deft, undertook to pay that sum by instalments. 
The appeal therefore failed (Bankes, L.J.). — 
Cribb V. Freyberger, [1919] W. N. 22, C. A. 

314. Material allegation.] — Every material 

allegation upon pleadings, which is not answered, 
is admitted. — Blake West (1699), 1 Ld. Raym. 
504 ; 91 E. R. 1236. 

315. .] — In pleading, whatever is 

materially alleged & not traversed is admitted. — 
Nicholson v. Simpson (1720), 11 Mod. Rep. 
336 ; 1 Stra. 297 ; 88 E. R. 107.*). 

316. .] — An admission made in the 

coui-se of pleading, whether in express terms or by 
omitting to traverse a previous allegation, is an 
omission for all purposes of the cause, whether 
the facts relate to the parties or to third persons, 
provided tlie allegation bo material. — Bingham v. 
Stanley, No. 1777, post. 

317. .] — It is an established rule of 

pleading, that by pleading over every traversable 
allegation is admitted, but an immaterial allega- 
tion is not admitted. If what is not material is 
traversed A not admittc‘d, it cannot be taken as 
admitted if not traversed. The general rule of 
pleading undoubtedly is, that a party shall not be 
allow’ed to take a traverse in such a form as to 
make a matt(‘r whic h is immaterial part of the 
issue. — King v. Norman (1847), 4 C. B. 881 ; 17 
L. J. (’. r. 23 ; 9 L. T. O. S. 433 ; 11 Jur. 824 ; 
136 E. R. 757. 

318. Whether proof dispensed with.] — 

Where a material fact alk'ged in pleading is not 
traversed by subsequent pleading, it is not there- 
fore admitted as a fact, so as to dispense with proof 
of it before the jury. 

To a declaration in assumpsit by indoi*see 
against maker of a promissory note, deft, pleaded 
tliat the note w’as indoi'sed & delivered to pltf. 
by his indoi'ser in violation of good faith 6c in fraud 
& contempt of an order for referring the claim 
of that indorser to arbitration, 6c that pltf. took the 
note with full knowiedge of the premises. Pltf. 
replied that he had not, when bo took the note, 
any knowledge of the premises in the plea 
mentioned : — Held : upon these pleadings the 
deft, was bound to begin at the trial <fc to prove the 
pltf.’s knowledge of the fraud, pltf. was not 
bound in the lii*st instance to prove consideration 
given for the indorsement L ) liim. — Smith v. 
Martin (1842), 9 M. & W. 304 ; 1 Dowl, N. S. 
418 ; 11 L. J. Ex. 129; 152 E. R. 129. 

319. Foreign regulations — Inference of 

effect.] — Admission by pleading extends to matters 
of fact, not of law. Foreigen regulations set out 
in plea & not traversed are thei*eby admitted, but 
an inference of the effect of such regulations, 
though pleaded & not denied, being a matter of 
judicial construction, is not admitted. — The 
Peerless (Owtners) v. The Jason (Owners) 
(1860), 1 Lush. 103 ; 30 L. J. P. M. A. 89 ; 3 
L. T. 125, P. C. 

820. Extent of admission.] — A plea never 

admits more than must have been proved if the 
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Pleading. 


Sect. 1, — Failure to dci'iy allegaUons — Admissjona J] 

allegation supposed to have been admitted had 
been travei'sed. — King Bulaver r. Walker 

(1863), 2 H. & C. 384 ; 33 L. J. Ex. 167 ; 9 
L. T. 250 ; 9 Jur. N. S. 1157 ; 1 Mar. I.. O. 384 ; 
159 E. R. 158; on appeal (1864), 3 11. & C. 209, 
Ex. Ch. 

321. Breach of trust.] — Wliere in his defence 

a trustee had not specifically denied that lie had 
been guilty of breach of trust with regard to certain 
funds, he was ordered at the instance of infants 
cestui que trustent to pay tliese funds into court, 
for a trustee with trust money in his hands is 
presumed still to have it until he lias properly 
discharged himself of it. — Symonds v. Jenkins 
(1876), 3 Char, l^rac. Cas. 78 ; 34 L. T. 277 ; 24 
W. R. 512. 

322. Allegations not admitted must be so 

stated separately.] — Wliat amounts to admissions 
of fact in a pleading is dehned by Ord. XIX.. r. 1 7 : 

Ea ery allegation of fact in any pleading . . . 
if not denied specifically or by necessary implica- 
tion, or stated to be not admitted in the jileading 
of the opposite party, shall be taken to be 
admitted.*’ (Consequently, all you have to And 
is no specific denial or no definite refusal to admit. 
Then the question is Avhat “ if not denied 
specificially *’ means. <&: that is again defined in 
subsequent rules. The 20th rule says : “It shall 
not bt‘ sufficient for a deft, in his defence to deny 
generally the facts alleged ... in a defence by 
Avay <)f counterclaim, but each party must deal 
specifically Avith each allegation of fact of w'hich 
he does not admit the truth.” There, it will be 
seen, it is not merely denial w'hich is meant, but 
the rule coA’^ei's non-adrnission, for each party is 
to deal specifically Anth every allegation of fact 
of which he does not admit the truth. Therefore, 
he must be quite as specific under the 20th rule 
Avhen he says “I do not admit ” as when he says 
“ I deny.” In fact, they are both coA^ered by 
the 20th rule. Then, in order that there shall be 
no mistake as to the meaning of the AA’ord “ speci- 
fically ” in the 20th rule, the 22nd rule says this : 
“ \\Jien a party in any pleading denies an allega- 
tion of fact in the preAUous pleading of the opposite 
party, he must not do so ev^asively, but answ'er 
the point of substance. Thus, if it be alleged that 
he receiA^ed a ceitain sum of money, it shaU not be 
sufficient to deny that he receiA^ed that particular 
amount, but he must deny that he receh^ed that 
sum, or any part thereof, or else set out how much 
he leceiA'ed. And so, when a matter of fact is 
alleged with diA^ers circumstances, it shall not be 
sufiicient to deny it as alleged along with those 
circumstances, but a fail* &, substantial answ^er 
must be given ” (Jessel, M.R.). — Tiioiu* v. 
Holdsw^ORTH (1876), 3 Ch. D. (i37, 640 ; 45 L. J. 
Ch. 406 ; 3 Char. Pr. Cas. 87. 

323. .] — Every allegation of fact stated 

in a pleading not to be admitted must be so stated 
separafaly. — Harris v. Gamble (1878), 7 (7i. 1). 
877 ; 47 L. J. Ch. 344 ; 38 L. T. 253 ; 26 W. R. 
351 . 

324. Impossibility of ascertaining in- 

ferential denials.] — The usual &; most convenient 
form of pleading is to negative expressly every 
important matter intended to be denied, the rule 
applicable to pleading in an act on petition being, 
that what is not denied is to be considered & taken 
as true, & if such rule be departed from, there 
will be a great danger of the case being prejudiced, 
for it will often be impossible to ascertain what is 
an inferential denial. There are many circum- 
stances of considerable importance in this original 


action of petition, of which no notice whatever is 
taken in the answ^er, & whether they are true or 
not the court has to collect from the whole case, 
instead of haAung either an admission or a direct 
denial. — The Glasgow Packet (1843), 8 Jur. 
674. 

325. Amendment to dispute point admitted 

— Whether permitted.] — In an action for damages 
for an alleged infringement in pltf.’s copyright in a 
song, deft, by his statement of defence alleged that 
the song had not been registered at Stationers’ 
Hall until Dec. 9, 1876, k added, “the deft, 
denies that the song has been duly registered. 
The time of the first publication thereof is not 
truly entered on the register ” : — Held : on this 
pleading deft, was only entitled to prove that th(' 
time of first publication had been untruly entered 
A: he Avas not at liberty to prove that the name of 
the publislier had been untruly stated ; also that 
leave to amend the statement of defence so as to 
raise the latter point ought not to be given, even 
though by pltf.’s oAvn evidence at the trial it for 
the first time appeared that the name of the* 
publisher had been untruly entered in the register. 

1 do not think I ought to allow an amendment 
for the mere purpose of enabling deft, to raise a 
purely technical objection t(^ pltf.’s title to sue, 
an objection wdiicli deft, never intended to raise, 
but of wdiich he now' adroitly seeks to avail himself. 
1 think pltf. had a right to rely upon that w’hich 
is in effect an admission in the statement of defence, 
that in every respect, but that one Avhich is 
mentioned, the registration w^as duly math' 
(Fry, J.). — Pollettk v. (Joode (1878), 7 Ch. D. 
842 ; 47 L. J. Ch. 370 ; 38 L. T. 504. 

326. .] — By a building agreement 

it was stipulated that as soon as R. sliould have 
roofed-in the houses to be erected by him on 
certain plots of ground belonging to H., H. would 
grant & R. would accept a separate lease for ninety- 
nine years, at the rent therein mentioned, of each 
house when A so soon as the roof was completed, 
Ac the plot of ground on which it stood ; the 
leases to be in the form of a draft annexed to the 
agreement. There was a proviso that the lessor 
“ in respect of any of the plots not previously 
demised,” might re-enter, in the eA^ent of the rent 
being in arrear for twenty-one days, or if at any 
time the works Avere not regularly proceeded witii 
for twenty-one days. The form of lease contained 
a covenant to complete tlie house within a certain 
period, Ac a proviso for the re-entry or non-pay- 
ment of rent, or breach of covenant, but no power 
of re-entry was given if the works were not pro- 
ceeded with for twenty-one days. In June, 1887, 
E. assigned to L. the benefit of the agreement as 
to four houses which he had roofed-in. R. died 
in July, 1887, Ale after his death building opera- 
tions stopped for more than twenty-one days. 
In Oct. 1887, Jj. brought his action to compel IJ. 
to grant the leases. H., by his defence, denied 
the right of L. to leases, on the grounds that the 
works had been stopped for more than twenty- 
one days, Aic that rent was in arrear. L. by his 
statement of claim alleged that the houses wei'e 
roofed-in by March, 1887, Ac H. did not by his 
defence traverse this statement. The evidence 
at the trial showed that the main buildings of the 
houses were completely roofed-in before June, 1887, 
but the flat wooden roofs of some annexes had up 
to the time of the trial not been covered with zinc. 
11. then applied for leave to amend his defence, 
that he might contend that the buildings had not 
been roofed-in within the meaning of the agree- 
ment. Kekewicii, j., refu8(‘d leave, held that 
H. must be bound by his admission on the 
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pleadings, & that the evidence must be disre- 
garded : — Held : that as H. had been almost 
constantly on the property about the time of 
R.’s death, & had been perfectly aware of the 
state in which it was, he ought not now to be 
allowed to amend for the purpose of taking this 
point, which he had not thought fit to raise on the 
pleadings. — liOWTHER v. Heaver (1889), 41 

Ch. D. 248 ; 58 L. J. Vh. d82 ; 60 L. T. 310 ; 37 
W. H. 466, C. A. 

827. Absence of specific denial — Judgment 

as upon admission of fact.J — Unless the allegations 
in a statement of claim are specifically denied, pltf. 
is entitled to move for judgment as upon admission 
of fact in the pleadings. — Rutter v. Tregent 
(1879), 12 Ch. D. 768 ; 48 L. J. Cli. 791 ; 41 U. T. 
16 ; 27 W. R. 902. 

328. Frivolous & vexatious defence.] — 

Action to restrain personal libel & slander of title. 
Application to strike out statement of defence 
A- counterclaims & for judgment on pltf.’s plead- 
ings, which were in effect admitted by deft, 
having pleaded Ac not denied, but justified the 
allegations in the statement of claim. 

The statements in the defence Ac counterclaim 
were frivolous Ac vexatious Ac the defence showed 
no answer to the claim, Ac the counterclaim 
showed no cause of action, Ac the allegations in the 
statement of claim being admitted W’ere valid 
ground for giving judgment for the pltf., Ac the 
cl eft. ’s pleading should be struck out under 
Ord. XXV., r. 4 (Nc')RTIi, J.). — Salomons i\ 
Knight, [1891] 2 Ch. 294 ; 60 L. J. Ch. 743 ; 64 
U. T. 589 ; 39 W. R. 506, (’. A. 

329. Form of order.] — On a motion for 

judgment in default of defence m a foreclosure 
action the pltf., an eciuitable mortgagee of lease- 
holds, asked for a personal judgment against 
the deft., the moitgagor, for the amount which 
the pltf. by his statement of claim alleged to be 
due, on the ground that the d(‘ft. by not putting 
in a defence, had admitted thal that amount was 
due from him. The pltf. had not asked for a 
personal judgment by his slat<*ment of claim. 
The deft, did not appear at the hearing: — Held: 
the deft.’s admission by not pleading could only 
be treated as made for the pui pose of the relief asked 
by the statement of claim. The court, therefore, 
merely directed an account of wJiat was due to the 
pltf. for the jirincipal A interest under his mort- 
gage. — Faithfull V. Woodley (1889), 43 Ch. 1>. 
287 ; 59 1.. J. Ch. 304 ; 61 U. T. 808 ; 38 W. R. 326. 

330. Denial of particular fact — Whether other 
immaterial allegations admitted.] — Declaration in 
asswiipsit stated that the defts. were the owners 
of a vessel lying in a cei*tain river, Ac bound to 
Liverpool ; that the pltf. caused to be shipped 
on board her a quantity of potatoes to be safely 
carried by the defts. as owners of the said vessel, 
to Liverpool ; Ac, in consideration thereof, Ac 
of certain freight, the defts. promised the pltf. 
to take proper care of Ac safely carry the said 
goods as aforesaid : with a breach that, through 
the defts.’ negligence, they were damaged. Plea, 
7ion-a88tcmp8erunf : — Held : the ownership of the 
defts. w^as not admitted by the plea. 

A plea denying a particular fact alleged in the 
declaration does not admit other immaterial 
allegations in the declaration. — Bennion v. Davi- 
son (1838), 3 M. Ac W. 179; 7 L. J. Ex. 116; 
160 E. R. 1106., 

331. Withdrawal of admission — Admission made 
by mistake.] — The cestui que trust under a settle- 
ment sued B. Ac J., who were in partnership as 
solicitors, to recover a sum of trust money alleged 
to have been received by the firm Ac not duly 


invested. J. was the sole trustee of the settle- 
ment, Ac was in difficulties. B., by his defence 
admitted that J. had paid the money into the 
banking account of the firm, but without B.’s 
knowledge ; Ac he made a like admission in his 
answer to interrogatories. J. made a like admis- 
sion. Upon these admissions, an order was made 
in chambers for B. Ac J. to pay the money into 
court. B. moved to discharge this order so far 
as it affected him on the ground that this admission 
had been made by mistake, Ac he adduced evidence 
which showed conclusively that the money never 
had come into the banking account of the firm. 
Stirling, J., held that B. ought to have leave to 
withdraw his admission as made by mistake Ac 
to amend his defence, Ac discharged as against B. 
the order for payment into court on the ground 
that there was no such admission in B.’s affidavits 
as to justify the order. The pltf. appealed : — 
Held : as the admission was shown to have been 
made by mistake, it was right that B. sliould be 
alkiwed to amend his defence for the puiq)ose of 
withdrawing it ; Ac that on the materials before 
the court apart from the admission, there was no 
such admission by B. of receipt of the money as 
would justify an order on him for payment into 
court : but as on these materials there was still 
a strong case for contending that the firm bad 
leceived the money, the order to amend ought not 
to have been made, except on the terms of the 
money being brought into court. — Hollis v. 
Burton, [1892] 3 Ch. 226 ; 67 L. T. 146 ; 40 
W. R. 010 ; 36 Sol. Jo. 625, C. A. 

332. Admission of statements alleged by way of 
counterclaim.] — Deft, to an action delivered a 
statement of (lefence Ac counterclaim. The defence 
contained \ arious admissions Ac allegations of fact, 
Ac then, by way of counterclaim, deft, repeated 
“ tlie several matters hereinbefore stated Ac 
admitted ” Ac claimed certain relief. Pltf., by 
his rejily, aftcT making certain admissions A: 
joining issue on the rest of the statement of defence, 
“ in reply to the statements alleged by way of 
counterclaim ” rexieated “ the several matters 
stated in the statement of claim A the admissions 
hereinbefore made,” A: said that ” save as stated 
in the statement of claim or hereinbefore admitted, 
each of such allegations is untrue ” : --Held : this 
amounted to an admission of all the statements 
alleged by w'ay of countenlaim. — Ureen r. 
8evin (1879), 13 Ch. D. 589 ; 19 L. J. Ch. 166 ; 
41 L. T. 724 ; 44 J. P. 282. 

333. Failure to plead in actions against infants — 
Allegations not thereby admitted.] — An infant can 
admit nothing Ac therefore his not replying docs not 
affect him. — Legard v. Sheffield, No. 307, ante. 

334. Whether Judgment obtainable on 

motion for Judgment — Cause set down for trial.] — 
On motion for judgment the court has no pow er, 
under the R. 8. C. of 1875, to order that the 
evidence shall be taken by affidavit. Accordingly, 
where a consent action, in wdiich an infant & a 
married woman were defts., & in which the 
evidence had been taken by affidavit, was set down 
on motion for judgment, the court gave judgment, 
but directed that notice of trial should be given 
to the infant Ac married woman, <te that the action 
should be placed in the paper again pro forma , — 
Ellis v, Robbins (1881), 50 L. J. Ch. 512. 

335. .] — An action against several 

defts., one of whom was an infant, was, where 
no defences had been put in, directed by the court 
to be set down for trial, on notice of trial against 
the infant, Ac on motion for judgment against the 
other defts. — National Provincial Bank v, 
Evans (1881), 61 L. J. Ch. 97 ; 30 W. R. 177. 
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Sed* 1. — Failure to deny cdlegaiione — Admieewne* 
Sect. 2.3 

836. Affidavit verifying statement of 

claim.] — In an action for sale in lieu of partition 
the sole deft . was an infant. The facts were simple, 
& no defence was put in. Pltfs. moved for judg- 
ment, & supported their motion by affidavits which 
verified the statement of claim. The guardian 
ad litem did not object to the proposed minutes 
of judgment ; — Held : under the chcumstances, 
pltfs. had taken the proper coui'se, & that notice 
of trial need not be given . — Re Fitzwater, Fitz- 
WATER V. Waterhouse (1882), 52 L. J. Ch. 83. 

337. .] — The defence of two infant 

dcfts, in an ejectment action was withdrawn under 
an order of court. The other defts. having made 
admissions, judgment was moved for, supported 
by an affidavit proving the statement of claim : — 
Held : the conect course where infants are parties 
& their defence is withdrawn & judgntueut is moved 
for, is to prove the statement of claim by affidavit. 
— Gardner v, Tapung (1885), 33 W. R. 473. 

338. .] — On a motion for judgment 

in default of pleading by the pltfs. in a partition 
action, some of the defts. being infants ; — Held : 
it was not necessary that any affidavit should be 
made verifying the statements in the statement of 
claim. — Ripley v. Saavyer (1886), 31 Ch. D. 494 ; 
55 L. J. Ch. 407 ; 61 L. T. 294 ; 34 W. R. 270. 

339. .] — In an action for sale in 

lieu of partition, whei'c aU persons interested (some 
being infants) asked that an inquiry as to title 
might be dispensed with, &: for an immediate sale 
by auction A out of court, an order was made upon 
motion for judgment for an immediate sale out 
of court, subject to directions for fixing a reserve 
price & the auctioneer’s remuneration in chambers, 
& for the conditions of sale to require the purchaser 
to pay into court his purchase money. 

Having regard to the fact that infants were 
interested, Ac to rule 9 of the Rules of Dec. 1888, 
W'hich modifies Ord. LI,, r. la, of the Rules of 
Court, 1883, the court required the allegations in 
the claim to be verified by affidavit, notwithstand- 
ing that such aUegations were admitted by the 
deft, in his pleading. — Willih v. Willis (1889), 
61 L. T. 610, 611 ; 38 W. R. 7. 

340. ,] — In an action by a widow" 

against four defts. to set aside a written agreement 
alleged to have been obtained by them from her 
by misrepresentation Ac imder pressure, one of 
the defts. was an infant & a guardian ad litem had 
been appointed for him. The guardian ad litem 
& the other defts. appeared to the writ, but put 
in no defence to the pltf.’s statement of claim. 
Pltf. moved under Ord. XXXVI., r. 6, for judg- 
ment against all the defts., Ac as against the infant 
deft, filed an affidavit verifying the aUegations in 
the statement of claim. 

1 wiU foUow the cases cited, otherwise great 
expense might have to be incuired if, in the case 
of an infant deft, like the present, the action had 
to be set down for trial & the claim proved by 
evidence of witnesses. You may take your order 
(Neville, J.). — Cheek v. Cheek, [1910] W. N. 87. 

Judgment on admission.]— Part XVI., Beet. 
5, poet. 


Sect 2. —GENERAL DENIALS. 

R. S. C., Ord. XIX., r. 17. It Bhall not be Bufficient for a 
defendant In hla defence to deny Kcnerally the grounds alleged 
by the statement of claim or for a plaintin in his reply to deny 


generally the grounds alleged In a defence by way of counter- 
claim, but each party must deal specifically with each allegation 
of fact of which he does not admit the truth, except damages. 

341 . Insufficient — ^Denials must be specific.] — The 

plea must precisely answer the aUegations in the 
declaration. — Goodday v. Michbll (1695), Cro. 
Eliz. 441 ; Owen, 71 ; 78 E. R. 681. 

342. Particular & special allegations of 

notice of title.] — ^Where the bill charges particular 
A special instances of notice of pltf.’s title on the 
deft., his denial of notice generaUy is not sufficient. 
— Radfordp. Wilson (1754), 3 Atk. 816 ; 26 E. R. 
1205. 

343. Sums alleged to have been received 

by defendant — Reference to schedule insufficient.]— 

\^iero sums are specifically charged in the bill 
to have been received by the deft., he must answer 
specifleaUy to them ; &> it is not enough to refer 
to a schedule of all sums received. — Hepburn v. 
Durand (1779), 1 Bro. C. C. 503 ; 28 E. R. 1202. 

344. Partnership accounts.] — A bill was 

filed, stating a partnership, Afc praying an account. 
Defts. by their answer, denied the partnership, 
& refused to set forth any account. Exceptions 
were taken to the answer, for insufficiency, in not 
having set forth the accounts : — Held : if a deft. 

answers, he must answer fuUy. v. Harrison 

(1819), 4 Madd. 2.52 ; 56 E. R. 699. 

345. Negative plea not going to material 

collateral charges.] — Negative plea, to belief, of no 
mortgage, not going to material collateral charges 
tending to that point, too loose &; general, & over- 
ruled. — ^.A rnold v. Heaford Ai Nkrolson (1825), 
IVLCle. & Yo. 330 ; 148 E. R. 439. 

846. Allegations of particular facts— 

Inquiries.] — Where particular facts are alleged A:; 
there are sifting incmiries founded on them, a 
general denial is insufficient. — Jodrell v. Slaney 
(1847), 10 Beav. 225 ; 16 L. J. Ch. 195 ; 9 L. T. 
O. S. 49 ; 11 Jur. .530 ; 50 E. R. 569. 

347. Collision cases.] — Pleadings should 

be framed so as to assist not only the party in 
his statement of the case but also the court in its 
investigation of the truth between the litigants, 
A deft, in a collision case in his answer cannot rely 
on a simple negative but must enter inL) a detail 
of the circumstances leading to the collision A 
this statement must be free from vagueness. — 
The Why Not (1868), L. R. 2 A. A E. 265 ; 38 L. J. 
Adm. 26 ; 18 1.. T. 861 ; 3 Mar. L. G. 135. 

348. General denial of all knowledge of 

transactions.] — A bill wrs filed to set aside certain 
contracts between pltf. A a person deceased. 
Delay occurred in putting in defts.’ answer, A a 
peremptory order was made by the judge in 
cliambers that the answer should be filed by a 
certain day. On the day after that limited by 
the order defts. filed an answer denying generally 
all knowledge of the transactions stated in the bill. 
On motion to take this answer off the file as 
delusive and evasive : — Held : the answer ought 
to be taken off the file of the court with costs. — 
Johnson v. Bovill (1869), 19 L. T. 811. 

349. Object of rule,]— The statement 

of claim in an action for i^eciflc performance 
stated that the predecessor in title of the pltf., 
by his agent lawfully authorised, signed an agree- 
ment with H., the predecessor in title of the deft. 
The statement of defence denied this in words 
following the words of the statement of claim A 
then proceeded to state that H., the predecessor 
in title of the deft., was of unsound mind A did not 
lawfully authorise any one as his agent to sign 
an agreement, A in a subsequent paragraph denied 
that any agreement was signed by H., or any person 
by him lawfully authorised : — Held : under the 
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statement of defence, the deft, could only enter 
into evidence to show the unsoundness of mind of 
H., & could not enter into evidence to show that 
the ap^ent was not duly authorised. 

This statement of defence was contrary to the 
spirit of the Rules of Court, Ord. XIX., rr. 17, 
20, 23. The object of these rules was to insure 
a proper statement of the issues intended to bo 
raised in the defence, in order that the other party 
might know to what to direct his evidence (Bag- 
GALLAY, L.J.).—Bybd V, Nunn (1877), 7 Ch. D. 
284 ; 47 L. J. Ch. 1 ; 37 L. T. 685 ; 26 W. R. 101, 
C. A. 

350. Facts not to be admitted.] — ^Wlxai 

amounts to admissions of fact in a pleading is 
defined by the 17th rule of Ord. XTX. : Every 
allegation of fact in any pleading ... if not 
denied specifically or by necessary implication, 
or stated to be not admitted in the pleading of the 
opposite party, shall be taken to bo admitted.” 
Consequently, all you have to find is no specific 
denial or no definite refusal t<3 admit. Then the 
question is what “ if not denied specifically ” 
means, & that is again defined in subsequent rules. 
The 20th rule says : “It shall not be sufficient for 
a deft, in his defence to deny generally the facts 
alleged ... in a defence by way of counterclaim, 
but each party must deal si^ecifically with each 
allegation of fact of which he does not admit the 
truth.” There, it will be seen, it is not merely 
denial which is meant, but the rule covers non- 
admission, for each party is to deal specifically 
with every allegation of fact of which he does not 
admit the truth. Therefore, he must be quite as 
specific under the 20th rule when he says “ T do 
not admit ” as when he says “ T deny.” In fact, 
they are both covered by the 20th riiio. Then, in 
order tliat there shall be no mistake as to the 
meaning of the word “ specifically ” in the 20th 
rule, the 22nd rule says this : “ Wlien a party 
in any pleading denies an allegation of fact in 
the previous pleading of the opposite party he 
must not do so evasively, but answer the point 
of substance. Thus, if it be alleged that he received 
a certain sum of money, it shall not be sufficient 
to deny that he received that particular amount, 
but he must deny that he received that sum, 
or any part thereof, or else set out how much he 
received. & so, when a mattor of fact is alleged 
with divers circumstances, it shall not bo sufficient 
to deny it as alleged along witli those circumstances, 
but a fair & substantial answer must be given ” 
(Jessel, M.R.). — Thorp v. Holdsworth 

3 Ch. D. 637, 640 ; 45 L. J. Ch. 400 ; 3 Char. Pr. 
Cas. 87. 

351. , .] — Every allegation of fact 

stated in a pleading not to be admitted must be so 
stated separately. — H arris v. Gamble (1878), 
7 Ch. D. 877 ; 45 h. J. Ch. 344 ; 38 L. T. 253 ; 26 
W. R. 361. 

352. .] — The usual & most con- 

venient form of pleading is to negative expressly 
every important matter intended to be denied, 
the mle applicable to pleading in an act on petition 
being, that what is not denied is to be considered 
& taken as true, if such rule be departed from, 
there will be a great danger of the case being 
prejudiced, for it will often be impossible to 
ascertain what is an inferential denial. There are 
many circumstances of considerable importance 
in this original action of petition, of which no 
notice whatever is taken in the answer, & whether 
they a»re true or not the court has to collect 
from the whole case, instead of having either an 
admission or a direct denial. — T he Glasgow 
Packet (1884), 8 Jur, 674. 


353, Denials & refusals to admit.] — 

Discovery by a railway company of the contents 
of books in the possession of themselves & their 
agents extending over a series of years to show 
the receipt of goods specifically described, delivered 
to them for carriage, ordered. 

There is no difference between a denial & a 
refusal to admit under the present pleadings 
(Grove, J.). — Hall r. London & North Western 
Ry. Co. (1877), 35 L. T. 848. 

354, ,] — ^An action against the 

executors of a testator for goods sold delivered 
to theh testator. The statement of defence was 
as follows : “ defts. do not admit paragraphs,” 
the paragraphs stating the sale & delivery. Pltfs. 
now moved for judgment upon the admissions of 
fact in the pickings under Ord. XI., r. 11 : — 
Held : although the defence might have been 
evasive if it had been that of the testator himself, 
it was not evasive on the part of defts. who were 
his executors. So could not Imow the sale So delivery 
of the goods. — Smith v. Gamlen, [1881] W. N. 110. 

355, Application of rule to replies — As 

to facts alleged by way of counterclaim,] — A 
reference in a pleading to an independent docu- 
ment as containing tiie facts which the pleader 
relies on, is not a proper pleading of such facts, 
So is embarrassing within the meaning of Ord. 
XXVII., r. 1. Semhle: it is embarrassing So 
improper to raise by reply fresh claims for relief 
distinct from that sought by the statement of 
claim. A reply improper in the above respects, 
So also containing matter of mere evidence So 
argument, was ordered to be struck out, with 
liberty to deliver a fresh reply. Ord. XIX., r. 20, 
requiring denials by pleading to be specific, is 
inapplicable to a reply except as to facts alleged 
by way of counterclaim. — Williamson r. London 
So North Western Uy. Co. (1879), 12 Ch. D. 787 ; 
48 L. J, Ch. 559 ; 27 W. R. 724. 

355, ,] — It is not sufficient 

for a pltf. in his reply to deny generally the facts 
alleged in a defence by way of counterclaim. So a 
reply joining issues generally will be struck out 
or amended upon the application of deft., if it 
does not deal specifically with the allegations of a 
counterclaim. — Benbow v. Low (1880). 13 Ch. D. 
553 ; 49 L. J. Ch. 259 ; 42 L. T. 14 ; 28 W. R. 384. 

357. Action for libel.] — In an action 

for libel the deft, may not deny generally in his 
statement of defence that “ the deft, wrote or 
published the same falsely or maliciously, as 
alleged,” but must set out the facts upon which 
he relies either to show justification or privilege. — 
Belt v. Lawes (1882), 51 L. J. Q. B. 359, B. C. 

358. .] — ^By paragraph 3 of a 

statement of claim the pltf, alleged that “on or 
about May 25, 1915, the defts. * falsely So 
maliciously wrote, printed So published ” of the 
pltf. a handbill containing defamatory matter. 
Defts. by paragraph 1 of their defence said that 
“ the defts. deny the facts alleged in paragraph 3 
of the statement of claim ” : — Held : although the 
pleading of the defence was loose So irregular it 
did not admit that the defts. had published the 
handbill. So there must bo a new trial for the 
verdict of the jury to be returned on that point. — 
Grocott V. Lovatt (1916), 61 Sol. Jo. 28, C. A. 

359. General denial by referring to 

admissions.] — The rules of pleading are that each 
side must state specifically the facte upon which it 
relies So specifically deny any facte which are 
denied. The admissions So denials could, of course, 
be by implication, but it was not permissible for 
a paHy, especially after pleading lengthy allega- 
tions or the other side, to make a general denial by 
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Sect 2 . — General denials . Sects. 3 4.] 

referring to admissions, as to put tlie oilier party 
to the trouble of hunting up the admissions referred 
to (Chitty, J.). — British & Colonial Land 
Association, Ltd. r. Foster & Robins (1888), 4 
T. L. R. 574. 

860. Denial of “each & all the several 

statements & allegations set out in paragraph “ — 
Effective denial of material allegations.] — Pltf. set 

out in his statement of claim several allegations 
of fact on which to support a claim for personal 
injuries &: damage against defts. owing to their 
alleged negligence. Lefts, in their statement of 
defence simply stated that they “ denied each & 
all the several statements & allegations set out 
in paragraph 2 of the statement of claim,'’ & 
repeated the same form of denial to paragraph 3 
of the same. Pltf. applied to strike out or amend 
such statement of defence. Sc appealed from the 
lefusal of both the Master and the judge in 
chambers to allow his application : — Held : the 
appeal must be dismissed, on the ground that, 
though the defence did not strictly comply with 
the words of Ord. XIX., r. 17, requiring a specific 
traverse of each allegation denied, yet it was 
intended to deny & did in effect specifically deny 
each & every material allegation of the statement 
of claim ; that it was not embarrassing & that it 
could be amended by repeating the denial specifi- 
cally to each allegation if that were reaUy required 
by pltf. — ^A dkins r. North Metropolitan Tram- 
ways Co. (1893), 63 L. J. Q. B. 361 ; 10 T. L. R. 
173 ; 10 R. 600. 

361. General answer including answer to all 
particular charges — Sufficient.] — A general answer, 
if it include an answer to all the particular charges, 
is sufficient. — A non. (1830), 2 Y. & C. Ex. 310; 
100 E. R. 415. 

362. General denial as to possession o! deeds & 
documents.] — To a bill for an account of tithes, 
charging that the deft, had in his possession deeds 
& documents relating to the matters in the bill 
mentioned, or which would furnish evidence 
material to the pltf.’s case, the deft, pleaded no 
titheable matters, & traversed, by answ^er, the 
general charge as to possession of deeds Sc docu- 
ments : — Held : such plea & answer was sufficient. 
Where a negative plea is pleaded, the charge as to 
deeds & documents, though general in its terms, 
must be answered, if it clearly apply to the 
principal matter put in issue in the suit. — Clayton 
r. WiNCHELSEA (Earl) (1840), 3 Y. & 0. Ex. 683 ; 
9 L. J. Ex. 18 ; 160 E. R. 876. 

363. General denial followed by particular denial.] 
• — CoLiJb:TTE V. Goode, No. 325, ante. 


Sect. 3.— DENIAL OR DEFENCE AS TO DAMAGES. 

R. S. C., Ord. XXL, r. 4. No denial or defence Bhall be neces- 
sary as to damages claimed or their amount ; but they shall be 
deemed to be put In issue in all cases, unless expressly admitted. 

Setting out matters in aggiavation & mitigation 
of damages, see Part III., Sect. 9, ante. 

364. No denial or defence necessary as to damages 
-—Effect of R. S. C., Ord. XIX., r. 4.]— Ord. XIX., 
r. 4, provides that all material facts shall be 
pleaded. That means, to my mind, material to 
the claim or to the defence. There is also to be 
no defence as to damages. That is by Ord. XXI., 
r, 4 : “ No denial or defence shall be necessary as 
to damages claimed or their amount ; but they 
shall be deemed to be put in issue in all cases,” 


but, of course, subject to the rules of evidence & 
to the law with regard to the admissibility of 
evidence. I do not think that Ord. XIX., r. 4, 
as to pleading material facts, was ever intended 
to interfere with Ord. XXI., r. 4. That is the 
main point, no doubt, & it was urged that the two 
orders have to be taken together, &, therefore, os 
to damages, everything must bo stated which it 
is intended to rely upon. I do not think that is a 
proper construction of the rules, & it comes there- 
fore to what w’as contended for the pltf., that if 
this is pleaded evidence could not be admitted, & 
if evidence could not be admitted it ought not to 
be pleaded. I am very much inclined to think 
that is correct, but, for the reasons which I have 
already given, it seems to mo that this goes beyond 
anything which has ever been suggested. It would 
simply exclude a man from his remedy for damages 
for a particular libel, by saying he has done some- 
thing else, which is a sufficient answer to the 
action, or, at all events, would disentitle him to 
damages (Manisty, J.). 

My whole concern here is to examine w^hether 
or not this proposed paragraph ought to be added 
to the record under the circumstances which are 
now before us. My opinion is that it ought not, & 
I think that this 4th rule of Ord. XXI. is express 
upon the subject : “No denial or defence shall 
bo necessary as to damages claimed or their 
amount, but they shall be deemed to be put in 
issue in all cases unless expressly admitted.” I 
suppose that would imply where damages must of 
necessity form a part of the cause of action, as, 
for instance, where damages are special. Special 
damage is particularly a part of the cause of action 
itself. But then the rule says further, “ No 
denial or defence shall be necessary as to damages 
claimed,” that is to say, the total amount claimed, 
” or thenr amount,” that is to say, the defence as 
to any part of the amount of damages claimed 
(Hawkins, J.). — Wood v. Durham (Earl) (1888), 
21 Q. B. D. 501, 506, 508 ; 57 L. J. Q. B. 547 ; 
59 L. T. 142 ; 37 W. R. 222 ; 4 T. L. R. 778, D. C. 

365. .] — It never w^as & is not now necessary 

(o plead to damages ; they are always in issue 
without plea, see Ord. XXT., r. 4 (Lawrence, J.). 
— Goldrei, Foucard & Son v. Sinclair & 
Russian Chamber of Commerce in London 
(1917), 87 L. J. K. B. 261 ; 118 L. T. 147 ; .33 
T. L. R. 318 ; ajfd., [1918] 1 K. B, 180, C. A. 

366. Special damage.] — ^A plea in bar which 
merely denies that pltf. has sustained special 
damage is bad, where the words are actionable in 
themselves. 

In an action for slander the declaration alleged 
that the deft, falsely & maliciously spoke certain 
words insinuating that pltf. was in embarrassed 
circumstances & unfit to be trusted in his business. 
The plea justified the speaking of the words in a 
communication by deft, to a tradesman who made 
inquiries of him in the way of his trade, respecting 
the state of pltf.’s affairs, & it was alleged that 
deft, believed the statement to be true : — Held : 
the plea was insufficient because it neither ex- 
pressly denied malice nor stated the publication 
to have been made honestly & bond fide, which 
might have amoimted to an implied denial of 
malice. 

The plea must be an answer to the action ; there 
is no such thing as a plea to the damages. 

The allegation of special damage in a declaration 
of slander is intended only as notice to the deft, 
in order to prevent his being taken by surprise 
at the trial. Where the words are actionable in 
themselves it is not the g^t of the action but a 
consequence only of the right of action. If pltf. 
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E roves his special damage, he may recover it ; if 
e fails in proving it, he may still resort to, So 
recover, his general damages. A traverse, there- 
fore, of such an allegation is immaterial So improper, 
as a finding upon it either way will have no effect 
as to the right to the verdict (Tindai., C.J.). — 
Smith v , Thomas (1836), 2 Bing. N. C. 372, at 
^ 333 ; 1 Hodg. 353 ; 2 Scott, 

546 ; 5 L. J. C. P. 52 ; 132 E. R. 140. 

867, .] — In a declaration on a charter-party, 

by which the ship was to sail from Hamburgh, 
being tight, staunch, strong, So every way fitted 
for the voyage, in the course of the next November, 
So proceed to Lima, & having discharged her out- 
ward cargo, forthwith to be made ready So proceed 
to Costa Rica, & there take on board a cargo. So 
then proceed to Liverpool, breaches were alleged 
as follows : That the vessel was not in November 
afterwards, until or when she sailed, to wit, on 
Dec. 20, tight, staunch, strong, or in any way 
fit^d for the voyage ; So that though she did then 
sau from Hamburgh, yet by reason of her not 
bemg tight, etc., when she so sailed, she was 
obliged to, So did, put back into Altona, So was 
detained there for a long time, to wit, until, etc. ; 
though she did then again set sail on lier voyage 
from Altona, she did not proceed on the voyage 
according to its due course, or with proper dispatch, 
but was unnecessarily delayed, So deviated, etc. ; 
by means of which several premises the vessel did 
not arrive at Lima until, etc.. So pltf. lost the 
benefit of a homeward cargo from Costa Rica, etc. 
Deft, pleaded, amongst other things, as to so much 
of the declaration as related to the vessel not 
being fitted for the voyage. So by reason thereof 
being obliged to put back into Altona, So being 
detained there for such time as was necessary to 
put further ballast on board, payment into court 
of la., and no damages ultra ,* So as to so much as 
related to her being detained at Altona beyond 
the time necessary to put the ballast on board, 
that she was not detained there by reason of her 
not being tight, staunch, etc., modo et fonna : — 
Held : the latter plea was bad, as answering only 
a part of the breach to which it applied, viz. the 
detention at Altona, So the subsequent delay So 
deviation ; even if that was a breach, cV: was not 
merely a statement of special damage. — Porter 
V. IZAT (1836), 1 M. So W. 381 ; 2 Gale, 54 ; Tyr. 
So Gr. 039 ; 150 E. R. 481. 

368. Essential part of cause of action.] — 

Scott v. Sampson, No. 250, ante, 

369. Plea to damages only — Insufficient.] — 
Smith v. Thomas, No. 366, ante. 

370, ,] — Declaration stated, that by 

a^eement made between pltf. So deft, it was 
witnessed that deft, agreed to be, during a certain 
term of years, assistant to pltf. in the art of photo- 
graphic painter, & to give up his whole time to 
superintending the same, in retouching such 
portraits as pltf. should require to be done. So 
that deft, should not during the said term take 
employment from any other person. So also that 
deft, should during the said term perform all such 
acts relating to the said art as pltf. should direct, 
& should not, without the consent in writing of 
pltf., divulge any secret relating to the said art, 
& that he, deft., would during the said ^rm be 
faithful to pltf. in all his dealings connected with 
the said art ; & that it was thereby further 

witnessed, that in consideration of the said agree- 
ment on the part of deft., pltf. agreed to pay to 
deft, a weekly remuneration for every portrait 
which he should retouch to the satisfaction of 
pltf., after certain rates specified in the said 
agreement, &; to guarantee that deft, should be 


continually supplied with portraits to be retouched, 
in pursuance of the said agreement ; & that lastly, 
it was thereby agreed between pltf. So deft, that 
they should respectively forfeit £500, to be paid 
to the other of them as liquidated damages, in the 
case of any breach being made by either of them 
in the true performance of the terms of the said 
agreement. The declaration afterwards alleged 
breaches by deft, of everything which deft, had 
so agreed U) do or not to do as above mentioned, 
So then stated that “ by reason of which said 
several premises deft, forfeited So became liable 
under the said ap-eement to pay to pltf. the said 
sum cf £600 as liquidated damages, but he, deft., 
had not paid the same,*’ So pltf. claimed £500. 
Plea “ to pltf.’s claim of £600 as So for liquidated 
damages ” set out the agreement. So stated that 
the £500 was a penalty, So not liquidated damages : 
— Held : the averment in the declaration of the 
non-payment of the £500 as liquidated damages 
was immaterial, the agreement as declared on not 
being one to pay a sum by way of liquidated 
damages. So that pltf. was therefore entitled to 
judgment, as the plea was bad for being pleaded 
to the damages only. — Reindel v. Schell (1858), 
4 C. B. N. 8. 97 ; 27 L. J. 0. P. 146 ; 4 Jur. 
N. 8. 310 ; 140 E. R. 1018. 

371. .] — A public right of way having 

been obstructed by the owner of the land through 
which it ran. the county council passed a resolu- 
tion, under sect. 26 of the Local Government Act, 
1894, that the powers So duties of the district 
council, who had failed to take proceedings to 
protect Die right of way, should be transferred to 
them. The county council then, under an arrange- 
ment with the owner of the land, directed the 
defts,, two of their officials, to drive along the way 
so as to enable the question of the public right to 
be raised. The landowner brought an action of 
trespass against the defts., in which the latter 
obtained judgment. The court held that the 
defts. in committing the alleged trespass by the 
direction of the county council were acting in 
pursuance of the j^ublic duty of protecting public 
rights of way imposed upon the local authority by 
sect. 26 of the Local Government Act, 1894, & 
were therefoi’e entitled to their costs as between 
solicitor So client under sect. 1 of the Public 
Authorities Protection Act, 1893. 

It is said that it was not pleaded that the defts. 
were acting under the directions of the county 
council. To my mind, it was not necessary, nor 
would it have been good pleading, to have pleaded 
that fact, because it was not a defence to the cause 
of action. It would have been like a plea to 
damages, which has always been held to be 
improper (A. L. Smith, L.J.). — Greenwell v. 
Howell (1900), 16 T. L. R. 235 ; 48 W. R. 307, 
C.A. 


Sect. 4.— DENIAL OF ALLEGATIONS OF FACT. 

R. S. C., Ord. XIX., r. 19. When a party In any pleading 
denies an allegation of fact In the previous pleading of the 
opposite party, he must not do so evasively, hut answer the 
point of substance. Thus, if It be alleged that he received a 
certain sum of money, it shall not be sufficient to deny that he 
received that particular amount, but he must deny that he 
received that sum or any part thereof, or else set out how much 
he received. And If an allegation Is made with divers circum- 
stances, it shall not be sufficient to deny It along with those 
circumstances. 

General Denials, see Sect. 2, ante. 

372, Must not be evasive.] — ^What amounts to 
admissions of fact in a pleading is defined by the 
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Sect, 4 . — Denial of allegations of fact.] 

17th rule of Ord. XIX. : “ Every allegation of 
fact in any pleading ... if not denied specilically 
or by necessary implication, or stated to be not 
admitted in the pleading of the opposite pai‘ty, 
shall be taken to be admitted.” Consequently, all 
you have to find is no specific denial or no definife 
refusal to admit. Then the question is what “ if 
not denied specifically ” means, & that is again 
defined in subsequent rules. The 20th rule says : 
“ It shall not be sufficient for a deft, in his defence 
to deny generally the facts alleged ... in a 
defence by way of counterclaim, but each party 
must deal specificall\' with c^ach allegation oi fact 
of which he does not admit the truth.” There, 
it will be seen, it is not merely denial which is 
meant, but the rule covers non-admission, for 
each party is to deal specifically with every allega- 
tion of fact of which he does not admit the trutli. 
Therefore, he must be quite as specific under the 
20th rule wlien he says “ I do not admit ” as when 
he says ” I deny.” In fact, they are both covered 
by the 20th rule. Then, in order tliat there shall 
be no mistake as to tlie meaning of the word 
“ specificall> ” in the 20th rule, the 22nd rule 
says this : ” 'When a party in any pleading denies 
an allegation of fact m the previous pleading of 
the opposite party, he must not do so evasively, 
but answer the point of substance. Thus, if it be 
alleged that he received a certain simi of money, 
it shall not be sufTicient to deny that he received 
tliat particular amount, but he must deny that 
he received that sum, or any part thereof, or 
else set out how much he received. And so, when 
a matter of fact is alleged with divers circum- 
stances, it shall not be sufficient to deny it as 
alleged along with those cii’cumstances, but a 
fair & substantial answer must be given ” (Jessel, 
M.R.). 

In an action for dissolution of partnership pltfs. 
by their statement of clami alleged that they & 
defts. liad agi*eed to take a lease of certain premises 
& to enter into partnership that draft articles of 
partnership were considered 6: approved by pltfs. 
& deft, at an interview on a day named, subject 
to their being finally revised by deft.’s solicitor ; 
tliat the draft articles had not yet been revised 
nor the articles executed, that although the draft 
articles were only settled subject to revision, the 
terms of the airangement between pltfs. deft, 
as tlierein provided w^ere definitely agreed upon 
at the said interview ; that deft, liad not intimated 
any objection to the teims of the articles ; that 
it was soon afterwards agreed that certain sums 
should be brought in by the pltf. <fc deft. ; that 
they had proceeded with the paHnership under- 
taking deft, had taken an active part in it, but 
that he had not contributed his share & notice 
had been given him to withdraw from the under- 
tal^g. Deft, in statement of defence admitted 
that he had agreed to enter into the partnerehip 
as alleged, & added ” the deft, denies that the 
terms of the arrangement between himself & pltfs. 
were definitely agreed upon as alleged ” : — Held : 
the denial was evasive imder Ord. XIX., r. 22. 

Upon a motion for judgment on admissions of 
fact in the pleadings under Ord. XL., r. 11 : — 
Held : there should be a decree for dissolution, 
with an inquiry if desired by deft, as to terms of 
the arrangement for partnership. — Thorp v. 
Holdsworth (1876), 3 Ch. D. 637, 640; 45 

L. J. Ch. 406 ; 3 Char. Pr. Cas. 87. 

873. Allegation of fact by which third person 

not necessary party — ^Plea that third party necessary 
without denying allegation of fact.]— If a bill states 


a fact, according to which A. would not bo a 
necessary party, a plea that A. ought to be a party, 
not denying the allegation of that fact, is bad. — 
Blackmobe V. Shibi*ey (1826), 4 L. J. O. 8. 
Ch. 111. 

374. Denial of fact must deny allegations 

tending to prove fact.] — Where a bill alleges a fact, 
& alleges other circumstances calculated & tending 
to prove that fact, the deft, cannot plead the 
negative of the fact without denying the state- 
ments & allegations in the bill which have a 
tendency to prove it. — Denys v. Shuckburoh 
(1837), 6 L. J. Ch. 330. 

375. Denials in defence lumped together.] — 

Burdett & Harris r. Humphage, No. 312, ante, 

376. Notice.] — Notice must be denied 

positively, not evasively. — Cason v. Round (1703), 
Free. Ch‘. 226 ; 24 E. R. 1 10. 

877. .] — In a plea of purchase for 

valuable consideration without notice, it is enough 
to deny notice generally in the plea ; unless facts 
are specially charged in the bill as evidence of 
notice. — I^ennington v, Beechey (1825), 2 Sim. 
&; St. 282 ; 57 E. R. 354. 

378. Defamation — Divisible allegation.] — 

Declaration alleged that before the publishing of 
the libel, a carriage, in which one S. was riding, 
was passing on a certain highway, & that pltf. 
w^as there driving another carriage, & that it 
happened, without any neghgence, fault, or 
fiuious d living on the part of pltf., that the two 
carriages came in contact together, whereby the 
carriage in which S. was riding was overturned. Sc 
the said S. was injured. The declaration then pro- 
ceeded to allege that deft, published a libel of Sc 
concerning pltf.. & of Sc concerning the said 
accident, Sz that allegation was made in every 
count of the declaration. Deft, pleaded, Ist, not 
guilty ; 2ndly, justification to the whole of the 
libel in the fii'st count of the declaration, Sc stated 
that the accident mentioned in the supposed libel 
was the same accident mentioned in the intro- 
ductory part of the declaration, Sc that it was 
occasioned by the careless Sc furious driving of 
pltf. Deft, then pleaded a justification only as 
to part of th(^ libel contained in the second count, 
that the said 8. had been thrown from a chaise, 
owing to the hard driving of pltf. ; but there was 
no justification as to the other part. The jury 
found a v^erdirt for deft, on the justification; Sc 
they found a verdicts for pltf. as to that part of the 
libel to wliieh no justification was pleaded : — 
Held : the w^ord “ accident ” in this declaration 
meant the collision of the carriages only. Sc that 
the allegation that that collision was occasioned 
by the furious driving of pltf., was a separate Sc 
distinct allegation, Sc that the verdict therefore was 
right. — C'liURCHTLL (Lord) v. Hunt (1819), 2 
B. & Aid. 685 ; 1 Chit. 480 ; 106 E. R. 515. 

379. Justification of part of libel.] — 

Defts. justified Sc proved the truth of a Ubel, 
charging pltf. with having acted in a grand 
swindling concern at Manchester ; but omitted 
any justification of the following passage in the 
libel : ‘‘As we have already stated, C. had been 
at Leeds for one or two days before his arrival in 
this town, Sc is supposed to have made consider- 
able purchases there ; it is hoped, however, that 
the detection of his plans in Manchester wffil be 
learnt in time to prevent any very serious losses 
from taking place.” “ We have already stated, 
that C. referred N. to a stockbroker in London, 
P., we believe, to whom N. wrote for information 
respecting C.*s circumstances. lie received a 
reply from P. stating that 0. had been introduced 
to him by a very respectable party ; that he had 
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sold stock for C. amounting to £1,700» & had 
introduced him to Messrs. J., L., & Co., with 
whom he had opened an account by depositing 
£2,000. Wo believe there is not the slightest 
reason to doubt the truth of P.’s statement ; & 
the probability is that C. had been furnished with 
the stock, & an introduction had been obtained 
to the stockbroker for the purpose of giving colour 
to 1^ proceedings here & in Yorkshire.” A jury 
having found for defts. on the part of the libel 
which was justified, the court refused to enter a 
verdict for pltf. on the passage not justified. — 
Clarke v. Taylor (1830), 2 Bing. N. C. 654 ; 2 
Hodg. 65 ; 3 Scott. 95 ; 5 L. J. C. P. 235 ; 132 

K. K. 252. 

880. Plea of justification to whole of 

libel— -Payment into court in respect of part.] — 

Deft, in an action for libel, after admitting publica- 
tion, pleaded that, except as afterwards admitted, 
the words used by him were fair comment on a 
matter of public interest, &, to the extent of the 
facts to be stated afterwards, were true in sub- 
stance & in fact. He then proceeded to justify 
the various statements in the alleged libel, but 
admitted that he had used words of pltf., being 
the words complained of, which were not wholly 
justified by the facts, <fe could not be considered 
in every respect fair comment, he paid the sum 
of forty shillings into court, A said the same was 
sufficient to satisfy pltf.’s claim : — Held : as deft, 
had pleaded justification to the wliole of the libel, 
& had paid money into court in respect of a por- 
tion, such a plea was both embarrassing A con- 
trary to the provisions of Ord. XXIT., r. 1, A 
ought to be struck out. 

JSen}hIe : where the charges in a libel are clearly 
divisible, deft, may plead justification as to some, 
A pay money into couit in respect of others. — 
Fleming v. Dollar (1889), 23 Q, B. I). 388 ; .58 

L. J. Q. B. .518 ; .37 W. K. 684 ; 5 T. L. R. 589 ; 
GILT. 230. 

381 . Amendment.] —Appeal from an 

order of the masters ordering certain paragraphs 
of the defence to a libel action to be struck out. 
Paragraph 2 was as follows ; “ They deny that 

they published the said words falsely or maliciously, 
or with any of the meanings in the statement of 
claim allegt‘d, or with any defamatory meaning.” 
Counsel for deft. cont<‘nd(Hl that the ]>aragraph 
ouglit not to be struck out Held : the para- 
graph must be amended by striking out the w^ords 
” falsely A maliciously ” A inserting the words 
“as alleged. ’’—Penrhyn v, Jjcen.skd Victual- 
TJ5RS’ Mirror (1890), 7 T. D. R. 1. 

382. Plea of justification & payment 

into court — Libel not divisible.] — A jdea to part of 
a libel of payment into court with apology, A a 
justification of the rest : — Held : bad, as the libel 
was not divisible. — Davis i\ Billing (1891) 
(No. 1 ), 8 T. L. R. 68 ; 30 Sol. Jo. 59, C. A. 

383. Defence that different words 

spoken — Truth of different words alleged.] — To a 
statement of claim setting out defamatory words, 
alleged to have been spoken by deft, of pltf., deft, 
pleaded that he “ did say the following words,” A 

roceeded to set out his own version of what he 

ad said, which differed materially from the words 
set out in the statement of claim ; A then alleged 
that the words spoken by deft, were true in 
substance A in fact, A wei‘e spoken on a privileged 
occasion. On a motion to strike out this defence : 
—Held: the defence, as pleaded, was embarrass- 
ing, A tended to prejudice the fair trial of the 
action, A must therefore be struck out. 

In the present case deft., in a long defence, in 
substance alleges that ho said something quite 


different from what pltf. alleges he said, A that 
what he said, according to his own version, is 
true. There is a string of authorities to the effect 
that a deft, cannot justify part of a libel or slander, 
unless he can show clearly that the statements 
are severable. In the present case, on reading 
the statement of claim, I can entertain no doubt 
as to the correctness of the innuendo. What then 
does deft, do ? He puts on the record what in 
substance amounts to a statement that pltf.’s 
men are rogues, but not pltf. himself. It is like 
pleading to a statement of claim, alleging that the 
deft, had said pltf. stole a pair of boots, that what 
deft, said was that pltf.’s footman stole the boots, 
A that was true (Smith, L.J.).^ — Rarsam v. Budge, 
[1893] 1 Q. B. 571 ; 62 L. J. Q. B. 312 ; 68 L. T. 
717 ; 57 J. P. 361 ; 9 T. L. R. 317 ; 37 Sol. Jo. 
,3.58 ; 5 R. 336 ; 41 W. R. 377, C. A. 

See, generally, Libel A Slander, Vol. XXXII., 
pp. 10 d aeq. 

384. Authority of agent — Denial of several 

facts followed by denial of particular fact.] — The 

statement of claim in action for specific i)erform- 
ance stated that the predecessor in title of pltf., 
by his agent lawfully authoris(‘d, signed an agree- 
ment with II., the predecessor m title of deft. 
The stat/ement of defence denied this in W’ords 
following the words of the statement of claim, A 
then proceeded to state that the predecessor in 
title of deft, was of unsound mind, A did not law- 
fully authorise any one as his agent to sign an 
agreement, A denied that any agreement was made 
or signed by H., or any person lawfully autho- 
rised : — Held : under this statement deft, could 
only enter into evidence to show the unsoundness 
of mind, A could not enter into evidence to show 
that the agent was not authorised or could not 
act. — Byrd v. Nunn (1877), 5 Cli. D. 781 ; 37 
T.. T. 90 ; 25 W. R. 749 ; affd,, 7 Cli. D. 284, C. A. 

386. Infringement of copyright — General 

denial followed by particular denial.] — In an action 
for damages for an alleged infringement of pltf.’s 
copyright in a song, deft,, by his statement of 
defence, alleged that the song had not been 
registered at Stationers’ Hall until Dec. 9, 1876, 
A added, “ the deft, denies that the song has 
been duly registered. 1’he time of the first publica- 
tion thereof is not truly entered on the register ” : 
— Held : on tliis pleading deft, was only entitled 
to prove that the time of first public*ation had 
been untruly entered, A tliat he was not at liberty 
to prove that the name of the publisher had been 
untruly stated ; also, leave to amend the state- 
ment of defence, so as to raise the latter point, 
ouglit not to be given, even though by pltf.’s own 
evidence at the trial it for the first time appeared 
that the name of the publisher had been untruly 
entered in the register. — C^oij:.ette v. Goode 
(1878), 7 Oh. D. 842 ; 47 L. J. Oh. 370 ; 38 L. T. 
504. 

386. Action to sot aside lease granted under 

power — Donee of power charged with receiving 
specified sum as bribe — Denial of particular sum 
g^ven.] — In an action against a lessee to set aside 
a lease granted under a power the statement of 
claim stated that the donee of the power had 
received a specified sum as a bribe, A stated the 
circumstances ; the statement of defence denied 
that that particular sum had been given A denied 
each circumstance but contained no general denial 
of a bribe having been given. Fry, J., having 
held that the denial was evasive A amounted to 
an admission that some bribe had been given A 
having refused leave to amend the statement of 
defence ; — Held : leave to amend the statement 
of defence ought to be given. 
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Sect 4 — Deniai of allegations of fact. Sects, 5, C, 
7 (fc 8. 1 

As a general rule leave to amend ought not to be 
refused unless the court is satisfied that the party 
applying is acting fide or that his blunder has 
done some injm’y to the other side which cannot 
be compensated by payment of costs or otherwise 
(Bramwell, J.). — Tirdesley r. Harper ( 187 S), 
10 Ch. I). 393 ; 48 L. J. Vh. 495 ; 39 L. T. 552 ; 
27 W. R. 249, V. A. 

3g7. Plea of set-off — Payment into court 

with denial of liability.]— Deft, pleaded a set-off, 
and further paid a sum of money into court with 
a denial of liability, A: alleged that such sum. 
together with the amount of tlie set-f)ff, was 
sufiicient to satisfy pltf, s claim, if any, in tlu* 
action. The ("oint of Appeal struck out as embar- 
rassing so mucli of the plea of pa^uuent into coui t 
as sought to take the benefit of the set-off, on the 
gi*oun<l that the plea of sc^-off could only avail 
if the denial of liability should turn out to b(‘ 
unavailing.- -Stoiiwasser r. Miixar (1910), cited 
in ITalsbury's l^ws of England, Vol. 22. 


Sf:( T. 5,- JOINDER OF ISSUE OPERATING AS 
DENIAL. 

R. S. C., Ord. XIX., r. 18. Subject to tlie last preceding Rule 
[see p, 4i\ (Intel, tiu* plaintilf by his reply may join Issue upon 
the defeiue, ami ea(*h party in his pleading (ii any) subserinent 
to reply may join Nsue upon the previous pleading. Sueh 
joinder of shtill operate us a denial of every material allega- 
tion ol faet in the pleading upon which issue is joined, but it iua> 
except aii\ facts wliUh tiie party may b(' willing to admit, and 
shall then o]»er.ite a denial oi tlie t irts not -^o adtnitted. 


Sect. 0.— DENIAL OF CONTRACT, PROMISE OR 
AGREEMENI. 

R. S. C., Ord. XIX., r. 20. When a contract, promi.se, or agree- 
ment is alleged in an> pleading, a bare denial ol the same by tlie 
opposite party shall be eonstrued only as a denial in tact of the 
express contract, promise, or agreement alleged, or of the matters 
of faet from which the bume may be implied by law', and not as a 
denial of the legality or surticieney in law of such eontraet, 
promise, or agreement whether with relereme to the Statute ol 
Frauds or otherwise, 

Mattel’s to b(‘ })Ieaded specially, see l*art IX., 
Sect. 8, post. 

Particulars of Misrepresentation, Fraud, ete., 
see Part III., Sect. 7, ante. 

388. Mere traverse of allegations made in anticipa- 
tion of objections — Insufficient.] — As a general rule 
all that is required in pleading is that pltf. & deft, 
should state clearly & concisely the facts upon 
which they rely. But in the case of some par- 
ticular defences where it is admitted, or cannot 
be denied, that a contract was entered into by the 
pai'ties, deft, may wish to evade his liability by 
setting up the Statute of Frauds, or by as.serting 
that the engagement he made, the nature of wldch 
he perfectly understood when he made it, was 
illegal, & therefore not binding. In such a ca.se 
deft, must state specifically the statut^e on which 
he intends to rely. If deft, intends to insist on 
the defence that though he undoubtedly entered 
into a contract, yet as that contract was not in 
writing, he does not intend to observe it ; then he 
must clearly state his intention, or if he means to 
deny the legality of a contract he has entered into, 
he must say so in plain terms. Here deft, admits 


that there is a contract unfulfilled between him & 
pltf., but he says that he is exempted from the 
operation f)f the rule because pltf. put forward an 
allegation to show that the contract was a binding 
one under the Statute of Frauds. But pltf. has 
not put forward all the facts that ai’e available for 
that purpose. He has not averred that the con- 
tract was in writing. It is quite consistent with 
these pleadings that there was a binding contract 
within the Statute of Frauds. But even if pltf. 
had avowed that the contract was in writing or 
tliat there had been acceptance & receipt, & deft, 
had taken issue, so that there could be no doubt 
as to the meaning of tlie plea, yet if lie traversed 
the averments without stating the statute ou 
which lie relied, the defence under the statute was 
not admissible ; for be must set forth his intention 
to use that defence in clear terms (Brett, J. A.).- - 
Plarke V. Callow (187(1), 4(> J^. J. Q. B. 53, 51-5, 
(\ A. 

389. Traverse of effect of deed.] — The fifth plea, 
whicli demises that pltf. gave that deft, took 
I or had such exclusive licence within such district 
I as by the deed provided for, is plainly a bad plea, on 
the ground that it traverses tin* effect of the deed. 
Tlie reason is obvious ; a party who executes a 
deed is estopped from denying that which the deed 
upon the face of it expresses. If he wishes to 
allege that tlie deed is not truly set out in th(' 
declaration, he must deny that it is his deed. If 
he admits that it is his deed, he camiot deny the 
effect of it. For this there is abundant authority. 
If a d(*ft. were allowed so to ph’ad, he would be 
going into matters of fact dehors th(‘ deed for the 
purpose of showing that its idTect was not as stated 
in the declaration (Willks, .1.).- Smith v. Sc ott 
(1859), fi i\ B. N. S. 771, 7SO-7S1 ; 28 L. .1. C. V. 
325 ; 5 Jur. N. S. 135() ; 141 F. R. (*)5J. 

Pleading Statute of Frauds, .‘>tc Part IX., 
Sect. 8, sub-sect. 10, ])(>sl. 

Plea of Non esi favtimu see Part IX., Sect. 8, 
sub-sect. 12, po.9/. 


Se( t. 7.— MATTERS TO BE SPECIALLY PLEADED. 

See Pail IX., Sect. 8, post. 


Sect. S.- POINTS OF LAW. 

R. S. C., Ord. XXV., r. 1. No (Icimirror shall be allowed. 

r. 2. Any party shall he entitled to raise 

by his pleading any point oi law, anti any point so raised shall be 
disposed of by the Judge who tries the cause at or after the trial, 
provided that by consent of the parties, or by order ot the Court 
or a Judge on the application of either party, the same may be set 
down for hearing and disposed of at any time before the trial. 

r. 3. If, In the opinion of the Court or a 

Judge, the decision of sueh point of law substantially disposes of 
the whole action, or ot any distinct cause of action, ground of 
defence, set off, counterclaim, or reply therein, the Court or Judge 
may thereupon dismiss tlie action or make sueh other order 
thereiu as may be just. 

390. Effect of R. S. C., Ord. XXV.]— Ord. XXV., 
although in form abolishing demurrers, has merely 
substituted other modes of procedure by which 
the objects of a demurrer so far as it served a 
beneficial purpose in obtaining a speedy decision 
of the point at issue can now be attained. Where 
the cause of action against one deft, is totally 
connected with that against the cjtlier deft, except 
so far as it arises out of an incident in the same 
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transaction, there is a misjoinder & it is not the 
case contemplated by Ord. XVIII., r. 1. 

Solicitors who were made parties with other 
defts. to an action, the statement of claim in wliich 
showed no reasonable case of action as against 
them : — Held : entitled under Ord. XXV., r. 4, 
to an order dismissing the action as against them 
with costs & striking their names out of the pro- 
ceedings. To make solicitors or other parties to 
an action without seeking any relief against them 
except payment of costs or discovery is vexatious. 

It is important that the purpose & intention of 
Ord. XXV. of the Rules of 1883 should be well 
understood. Demurrers under the old practice 
served a double olhce. Jn many cases they gave 
opportunity for a sort of rehearsal, or preliminary 
argiiment of the case, At did not lead to any linal 
decision ; & in that class of cases they only j)ro- 
duced costs & deserved to be discouraged. Rut in 
another class of cases they were most i)roper At 
useful, when the whole matter c(ju 1(1 be brought 
at once to a point & disposed of ; & 1 should be 
sorry to have been a party to any change which 
would practically deprive a deft, of the means of 
obtaining a summary decision of the question at 
issue when it is lit & proper so to be decided. 

Demurrers are in form abolLshed ; but Ord. 
XXV. takes notice of three forms, in which the 
object of demurrers may be obtained, first, by 
raising <jn the pleadings a question of law, so that 
the parties may have it decided cpiickly ; secondly, 
by raising the question on a ijleading whether it 
discloses any reasonable cause of action or answer, 
in which case the court may ordei* the pleading to 
be struck out, n<it necessarily disposing of the 
whole action; A: thirdly, in case an action or 
defence is shown by tlH» pleadings to be frivolous 
& vexatious, then the court or a judge can dismiss 
the whole action, or order it to be stayed, or 
judgment tc> be entered accordingly, as may be 
just. That is the case said to exist here, & the 
only question is w’hether it does exist (Karl of 
Selborne, L.C.). — Rurstall v. Reyfus (1884), 
2(i Ch. D. 35, 38-39 ; 53 L. J. Vh. 505 ; .50 L. T. 
642 ; 32 W. R. 418, V. A. 

391 . ,] — q'he decision of the judge on a 

“ point of law ” raised in an action under Ord. 
XXV., r. 2, having substantially disposed of the 
whole action, the action was, under r. 2, dismissed 
with costs. 

In my opinion, the substitution of this new 
practice of stating a point of law for that of 
demurrer is a change veiy happily introduced, for 
it answers all the puiposes which were accom- 
plished under the old practice, it obtains the same 
result. At it saves delay A: expense to tlie parties 
(Racon, V.-C.). — I^KCiVAL V. Dunn (1885), 29 
Oh. D. 128 ; 54 L. J. Ch. 570 ; 52 L. T. 320. 

392. Decision on point of law substantially 

disposing of action — Dismissal of action.] — Under 
Ord. XXV., r. 3, we are entitled, when in our 
opinion the decision of the point of law substantially 
disposes of the whole action, to dismiss tlie action, 
& we are here of that opinion & dismiss it 
(Bruce, J.). — Beardsley v. Bkardsijey, [1899] 
I Q. B. 746 ; 68 I.. J. Q. B. 270 ; 80 D. T. 51 ; 
47 W. R. 284 ; 15 T. L. R. 173 ; 43 Sol. Jo. 225. 

393. ,] — Where the alleged promisor dies 

after an action has been brought against him for 
damages for breach of promise to mai’ry, the action 
abates & cannot be maintained against his personal 
representatives unless special damage be shown. 
Such special damage must relate to matters 
directly or naturally arising out of the transactiim 
between the paHies to the breach Ac within the 
contemplation of the parties at the time of making 


the contract. Pltf. must show that besides the 
promise to marry there was another promise 
affecting the personal property of the one party 
or the other. 

By an order dated May 30, 1929, it was “ ordered 
that the points of law raised in paragraphs 6 & 7 
of the defence bo, pursuant to Ord. XXV., r. 2, 
set down for hearing in Middlesex & disposed of 
before the trial of this action.” That order 
purports to bo made under Ord. XXV., r. 2, the 
description of which order is “ proceedings in 
lieu of demurrer.” Demurrer was abolished, & 
among other proceedings in lieu of demurrer, r. 2 
provided that “ a court or judge might order a 
I)oint of law raised by a pleading to be set down 
f<ir healing & disposed of at any time before the 
trial.” The master who made this order has 
I)refaeed that part which I have read by the 
following statement : ” It is ordered that the 

deft, hereby undeHaking that if the judge at trial 
should hold that it is undesirable to try the issue 
separately, he will pay the costs thrown away in 
consequence of this order.” 

The main Ac principal argument ably addressed 
to me by counsel on behalf of the pltf. was, what- 
ever might be the view about the matters of law, 
it was undesirable to dispose of them in this 
summary manner ; that they had better be 
determined W’hen the facts of the case were 
elucidated at the trial ; Ac he cited various state- 
ments of very eminent judges as to the general 
und(‘sirability of these preliminary hearings. With 
those general statcanents I arn in most hearty 
concurrence. Seldom in my experience has it 
hapxjened that it is desiT*able to take short cuts 
Ac decide tliese j)oints, but that rule is not of 
absolutely universal application Ac this particular 
case does, in my humble opinion, afford an instance 
()f a case wher<* it is possible, Ac I think desirable, 
Ac without any injustice to either party, or any 
great difficulty inflicted upon the court, to dispose 
of the matter as a point of law raised on the 
pleadings, Ac I propose to so decide it as far as I 
am concerned (Roche, J.). — Riley v. Brown 
(1930), 98 L. J. K. B. 739; 142 L. T. 42, 48; 
45 T. L. R. 613 ; 73 Sol. Jo. 499. 

394. Rules 2 & 4.J — Applications under 

Ord. XXV., r. 4, are not intended to take the place 
of demurrers, where there is any question of law 
to be argued but are only intended to get rid of 
frivolous actions. Deft, can raise the point of 
law by his pleading under r. 2 of the same order. — 
Parsons v. Burton, [1883] W. N. 215 ; 28 Sol. Jo. 
121 ; Ritt. Rep. in Ch. 169. 

395. .] — We were referred to Ord. 

XXV., r. 2, as conferring a right upon the defts., 
of which they were deprived by the mode of 
pleading here adopted. That rule provides that 
any party shall be entitled to raise by his pleading 
any point of law. Deft.’s counsel, as it appears 
to me, wish us to read that rule as meaning that 
any party shall be entitled to make the other party 
raise by his pleading any point of law. I see no 
justification for the construction of that rule 
(Rigby, L.J.). — Darbyshire v. Leigh, [1896] 1 
Q. B. 554 ; 65 L. J. Q. B. 360 ; 74 L. T. 241 ; 
44 W. R. 462, 0. A. 

396. .] — H., a manufacturer of zinc 

paint, by his statement of claim alleged that the 
deft. W. was “ falsely & maliciously ” publishing 
in China A:: Japan copies of a repoi’t of experiments 
testing the zinc paints of II. Ac W., in which repoi’t 
the experimenter certified that W.’s paint had a 
slight advantage over 11 .’s, but that for all practical 
purposes they could be regarded as equal. The 
statement of claim went on to allege that the report, 
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& each statement in it, was untrue, that H.*s 
paint was not equal or inferior, but superior to 
W.’s, Si that n. had by reason of the premises be(ui 
injured in liis business & credit. W. applied to 
strike out the statement of claim as sliowing 
no reasonable cause of action. The master made 
an order for striking out the statement of claim 
unless within a limited time il. amended it by 
alleging special damage with full particulai‘8. 
Kp:nnedy, J., discharged this order : — Held .* (on 
appeal) a statement by a trader that his own 
goods are superior to those of another trader, even 
if untrue the cause of loss to the other trader, 
gives no cause of action ; that the allegation that 
the statement was made maliciously could not 
convert a statement primd facie lawful into one 
pnrad facie unlawful ; that the allegation proof 
of special damage would not improve the pltf.’s 
case ; & that judgment in the ac'tion must be 

entered for the deft, under Ord. XXV., r. 4. 

The application is made under Ord. XXV., r. 4. 
Ord. XXV. abohshed demurrers 6: substituted a 
more summary process for getting rid of pleadings 
wliich show no reasonable cause of action or 
defence. Two coui'ses are open to a deft, who 
wishes to raise the question whether, assuming 
a statement of claim to be proved, it entitles 
pltf. to relief. One method is to raise the questions 
of law as directed by Ord. XXV., r. 2 ; the other 
is to apply to strike out the statement of claim 
under Ord. XXV., r. 4. The first method is 
appropriate to cases requiring argument <k careful 
consideration. The second & more summary 
procedure is only appiopriate to cases which are 
plain & obvious, so that any master or judge can 
say at once that the statement of claim as it stands 
is insufTiciont, even if proved, to entitle pltf. to 
what he asks. The use of the expression “ reason- 
able cause of action ” in r. 4 shows that the sum- 
mary procedure there introduced is only intended 
to be had recourse to in plain Si obvious cases. 

As there is no reason to suppose that pltfs. can 
improve their case by any amendments they can 
make, the court ought to exercise the power con- 
ferred upon it by Ord. XXV., r. 4, Si order judg- 
ment to be entered for the defts. (per Cun.). — 
IIttbbuck & Sons. Ltd. v. Wilkinson, Hey wood 
Si ('LAUK, Ltd., [1809] 1 Q. B. 80, 90, 91, 94 ; 98 
L. J. Q. B. .^4 ; 79 T.. T. 129 ; 15 T. L. B. 29 ; 43 
Sol. ,To. 41, C. A. 

397. .] — WollTHINGTON Si (’O., Ld'D. 

V. Belton, No. 627, post. 

398. .]— Three of the members of a 

syndicate moved under Ord. XXV., r. 4, to strike 
out the statement of claim as showing no reason- 
able cause of action. The ground of the motion was 
that the action would not lie as the syndicate was 
an illegal body under sect. 1 (2) of the Companies 
(Consolidation) Act, 1908, as being an association 
consisting of more than twenty persons formed 
“ for the purpose of carrying on a business that 
has for its object the acquisition of gain ” & not 
registered as a company. 

Under Ord. XXV. two courses were open to 
the defts. They might raise a point of law which 
could be decided before the trial, or they could 
move to strike out the stat/ement of claim as 
showing no reasonable cause of action (Ast- 
BUBY, J.). — Dominion Iron Sc Steel Co., Ltd. v. 
Inveknairn, [1927J W. N. 277 ; 64 L. Jo. 376 ; 
144 L. T. Jo. 370. 

399. Setting down points for argument — Diffi- 
culties of eliminating everything from case except 

law.] — I come to this conclusion with some regret 


that time has been taken up both in this court Sc 
in the court below upon a point which may have 
very little purpose so far as the ultimate rights of 
the parties ore concerned. It is one more instance 
of the dilYlculty of trying to eliminate from a case 
everything except the law. It shows what extra- 
ordinary care should be taken before this is 
attempted. There are very few cases which do 
not depend upon the facts. To admit statements 
in pleadings may, in certain cases, be both advis- 
able Si a saving of expense. But it is very rare 
that it is possible, with success as regards saving 
expense to the parties, to have the issues so 
settled (Kennedy, L.J.). — Codling v. Mowlem 
(John) & Co., Ltd., [1914] 8 K. B. 1055, 1063 ; 
83 L. J. K. B. 1727 ; 111 L. T. 1086 ; 30 T. L. R. 
677 ; 68 Sol. Jo. 783 ; 7 B. W. C. C. 786, C. A. 

400. Whether court will order — ^Abstract 

questions.] — The function of the court is not to 
decide abstract questions of law, but to decide 
questions of law when arising between the parties 
as the result of a certain state of facts. ()n this 
principle the Court of Appeal refused to decide 
the questions of the law as to copyright Sc designs 
raised as points of law under Ord. XXV., rr. 2 & 3, 
before Eve, J., in this case. Si decided by him, 
& they dismissed the appeal without prejudice to 
any of the questions raised, leaving the action 
to go to trial in the ordinary way. — Stephenson, 
Blake Si Co. v. Grant, I^egros Si Co. (1917), 
86 L. J. Ch. 439 ; 11(> L. T. 268 ; 33 T. L. K. 174; 
34 R. P. C. 192, C. A. 

401 . .] — A Russian vessel after 

discharging a cargo (»f oil at Melbourne in July, 
1916, was refused a clearance to proci'ed to Chile 
for a cargo of nitrates. A clearance was offered 
if the vessel would take wheat to the United 
Kingdom. This was declined, & the owners 
claimed from the Commonwealth damages for 
the detention of the vessel & alleged in their 
statement of claim that the master was excused 
from making any formal application for a clearance 
by a notification that it would bo granted only if 
he shipped a cargo of wheat. The Commonwealth 
denied the authority of the persons alleged to 
have been their agents in refusing the clearance, 
& pleaded, infer alUty that the ship had failed to 
comply with certain requirements of law in 
demanding a clearance. Si tiiat the alleged refusal 
Sc the restrictive conditions were acts of a belli- 
gerent Power in right of war Sc could not be called 
m question in the High (\)nH of Australia : — 
Held : that part of the defence relating to the 
failure to comply with the clearance conditions 
was demurrable, as there was no sufficient traverse 
of the statement amounting to an allegation that 
the Commonwealth had waived the conditions, 
but that the other defence that the acts complained 
of were acts of a belligerent Power in right of war, 
was sufficient, Sc that a demurrer to it was properly 
overruled. 

It is highly undesirable, even if it were possible, 
to enter by anticipation into a consideration of 
what might be the effect in point of law of circum- 
stances, the existence of which has not yet been 
ascertained & of which there is no definite allega- 
tion upon the record {per Cur.). — Australia 
(Commonwealth v. Zacharjassejn (1920), 36 
T. L. R. 655, P. C. 

402. Academical questions.] — Re- 

spondents, who owned a motor lorry, took out a 
licence Sc paid a duty of £33 under paragraph 6 
of the second schedule to the Finance Act, 1920. 
That schedule, as provided by sect. 13 (1) of the 
Act, prescribes the duties on mechancically pro- 
pelled vehicles, paragraph 3 of the schedule dealing 
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with hackney carriaj^es, & paragraph 0 dealing 
with any vehicles other than those charged with 
duty under the foregoing provisions of this 
schedule.” 

The respondents used the lorry for passengers 
as well as for goods & were summoned by the 
appellant imder sect. 7 (3) of the Roads Act, 1920, 
for using it for a purpose other than that for which 
the licence had been taken out, it being alleged 
tha^t they had used it as a hackney carriage for 
which a higher duty was chargeable. The justices 
dismissed the summons on the ground that the 
vehicle was not a hackney carriage within para- 
graph 6 of the schedule. On a case stated it was 
admitted for the appellant that the respondents 
could not bo convicted of an offence against 
sect. 8 (3) of the Roads Act, 1920, as the licence 
had not, in the words of sect. 8 (3) “ been taken out 
as for a vehicle to be used solely for a certain 
purpose.” Both parties, however, desired the 
court to decide whether the vehicle, in view of its 
user, was a hackney carriage within the Roads 
Act, 1920 : — Held : the court would not decide 
an academical question, as their decision would 
be merely obiter^ since the appeal must, in any 
event, be dismissed. — Tindall r. Wright (1922), 
127 L. T. 149, 160 ; 86 J. P. 108 ; 38 T. L. R. 621 ; 
(iO Sol. Jo. 524 ; 27 Cox, 0. C. 212. 

403. Disputed accounts — Validity of 

agreement.] — ^An action had been brought to 
determine questions of disputed accounts in respect 
of the joint local & continental traffic of two rail- 
ways. The validity of an agreement w^as disputed 
by the pleadings. Pltfs. now moved under Ord. 
XXV., r. 2, that the points of law raised by the 
pleadings might be set down for hearing forthwith, 

be disposed of before the trial of the action : — 
Held : the application would bo panted, as the 
case was a proper one for exeivising the juris- 
diction conferred upon the court by Ord. XXV., 
r. 2. — London, Chatham Dover Ry. Co. 
V, South Eastern Ry. Co. (1885), 53 L. T. 109. 

404 , Point not disposing of whole 

matter.] — Action by tenant for life and person 
interested in remainder, against the trustees of a 
legacy of £20,000 wliich up to Aug., 1888, had 
been invested in India Four Per Cent. Stock & 
and then paid off at par. The writ claimed : 
(1) a definite sum of £320 12s. 2d., tlie estimated 
loss to the tenant for life caused by the trustees 
neglecting for some months to invest the moneys 
so paid off ; (2) a definit/e sum of £1,818, alleged 
loss to the capital of the trust fund caused by the 
trustees neglecting to accept India Three and a 
Half Per Cent. Stock, offered by the Secretary 
under a scheme of conversion for the Four Per 
Cent. Stock in June, 1887, having allowed their 
stock to be paid off at par. Immediately after the 
service of writ the acting trustee paid into court 
£326 128. 2d. in satisfaction of the pltf.’s claim in 
respect of income & that sum was paid out to the 
tenant for life. The statement of claim stated the 
facts as to non-acceptance of the option of taking 
India Three and a Half Per Cent. Stock which was 
at a premium at the date of offer & as to the delay 
of investment, stated that the said sum of 
£326 12s. 2d. had been paid into court in satis- 
faction of the claim as to income & claimed 
(1) that the trustees might be ordered to invest 
out of their own moneys. Sc hold upon trusts of 
the legacy, the sum of £1,818; (2) costs; 

(3) further & other relief. The acting trustee, one 
of the two defts., moved under Ord. XXV., r. 4, 
that the statement of claim might be struck out 
as against him on the ^ound that it disclosed no 
reasonable cause of action & that the pltfs. might 


pay the costs of the action subsequent to the pay- 
ment into court. This motion was made for the 
purpose of raising the legal question whether 
the trustees were liable for not having accepted 
the conversion scheme : — Held : inasmuch as the 
statement of claim showed one cause of action 
which the deft, had admitted to be reasonable, 
it could not be struck out under Ord. XXV., r. 4. 

The deft, was given leave to amend his notice of 
motion as he might be advised so as to ask for the 
determination of a question of law under Ord. 
XXXIV., r. 2. The motion as amended asked 
that pursuant to Ord. XXXIV., r. 2, the following 
question of law might be decided before any evi- 
dence was given or any issue of fact was tried, 
viz. whether, assuming for the purpose of the 
argument of such question that the allegations of 
the statement of claim were true, there was any 
such duty on the part of the defts. (the trustees) 
or of the deft. W. J. to accept India Tliree and a 
Half Per Cent. Htock as in the claim alleged & 
that such question of law might be argued before 
the court accordingly, & that all such farther 
proceedings as the decision of the question of law 
might render unnecessary might be stayed : — 
Held : as the form of admission of facts left it 
open to the defts. to raise other defences on the 
facts which might make the decision of the point 
of law raised unnecessary or prevent its disposing 
of the action, the court would not exercise the 
discretion given to it by Ord. XXXIV., r. 2, by 
allowing the question of law to be tried before the 
issue of fact. — Grosvenor v. White (1889), 01 
L. T. 003 ; .38 W. R. 201. 

405. Increase of expenses.] — On 

April 18, 1889, pltf. issued a writ against deft, 
company to obtain tlie removal of his name from 
the list of shareholders. On Aug. 9, 1889, he 
delivered his statement of claun, alleging that he 
had applied for shares in the company on the faith 
of a prospectus which contained misrepresenta- 
tions, the particulars of which were stated. On 
Jan. 20, 1890, an order was made on a petition 
presented on Nov. 13, 1880, directing that the com- 
pany be wound up. On Dec. 23, 1889, pltf. delivered 
an amended statement of claim, in which he gave 
particulars of further alleged misrepresentations 
in the prospectus : — Held : the amendment was 
only an amplification (d the pltf.’s original case, & 
did not introduce a new case of action. Sc that it 
must be allowed notwithstanding the company had 
been ordered to be wound up. 

It was suggested apparently, or it occurred to 
somebody or other, that that (the second amend- 
ment) might be discussed as a point of law. That 
appears to me to be a very unfortunate method 
of proceeding for this reason, that it adds terribly 
to the costs. If a decision one way or the other 
on that point would put an end to the case, of 
course one could understand it ; but it would not 
put an end to the case whichever way it was 
decided. Suppose it was decided in the deft.’s 
favour, the case will still have to be tried ; Sc if 
it is decided in the pltf.’s favour the case will have 
to be tried. Sc a great deal of evidence will have 
to be gone into — whether quite so much or not 
I do not know (Ltndley, L.J.). — Cocksedge r. 
Metropolitan Ooai. Consumers Assocn., Ltd. 
(1891), 06 L. T. 432, 434, C. A. 

406. Possibility of decision becoming 

unnecessary.] — Grosvenor r. White, No. 404, 
ante, 

407. Points in dispute.] — Trial of 

a preliminary point of law directed by Pick- 
ford, J. 

A charter-party provided that a cargo was to 
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he taJien from alongside the ship at the port of 
discharge at the average rate of 600 tons per day, 
& “ if longer detained, consignees to pay steamer 
demurrage at the rate of id* per net register ton 
per running day.” 

At the trial of the preliminary point of law 
Bray, J., held that no piovision could be implied 
that the agreed rate of demurrage should only 
apply to a reasonable number of days over & 
above the lay days. The pltfs., the shipowners, 
appealed : — Held : the order of Pickford, J., 
should be reversed, as it would be unsatisfactory 
to decide the preliminary point of law without 
ascertaining what were the facts which caused the 
delay in unloading the cargo. The judgment of 
Bray, J., about which their lordships expressed 
no opinion, would also be necessarily dischai*ged. 
The pltfs. W’ould liave to amend their statement of 
claim so as to state the basis of their claim for 
detention. — W estern Steamship Co., Ltd. v* 
Amaral, SrTHERTJK.ND & Co., Ltd., [1914] 3 K. B. 
55; 83 L. J. K. B. 1201; 111 L. T. 113; 30 
T. L. B. 492 ; 12 Asp. M. L. C. 493 ; 19 Com. 
Cas. 272, C. A. 

408. Decision at trial as preliminary 

point — Consent order.] — By a consent order made 
in chamb(‘is it was ordered that tlie points of law 
raised by paragraph 8 slK)iild be disposed of as 
a preliminary point at the trial of the action as if 
the said points had been set dowm for hearing 
pursuant to Ord. XXV., r. 2. 1 regi^et that the 

facts have not been ascertained in the usual W’ay, 
for it is not satisfactory to deal with a purely 
hypothetical state of facts. But the paHies having 
consented to this coiu*se, it is our duty to treat 
all the allegations in the statement of claim as true, 

to consider w’hether they suffice* to entitle the 
pltf. to any relief (Coz'ens-Hardy, M.K.). — 
Osborne v. A maixi aviated Society of Bailw ay 
Servant^*, [1911] 1 Ch. 540, .550-551 ; 80 L. J. 
Ch. 315 ; 104 L. T. 207 ; 27 T. L. B. 289, C. A. 

409. Question upon Statutes of Limita- 

tions.] — Appeal from an order of the judge aflirni- 
ing an order of the master, who refused to di.s- 
miss or stay the action. The grounds for the 
application to dismiss or stay the action were : 
(1) That the proceedings w ere vexatious & an 
abuse of the process of the court ; (2) that the 
cause of action related to land out of the juris- 
diction of tlie court; (3) that the statement of 
claim disclosed no cause of action against the deft. ; 
(4) that the cause of action (if any) was vested in 
the oflicial receiv er as trustee in bankruptcy of 
the pltf.’s estate ; (5) that the cause of action 

was barred by the Statutes of Limitation of both 
England & India — Held : so much of the state- 
ment of claim as related to the alleged trespass to 
land was clearly bad, A tliat portion must be 
struck out. The court declined to decide any 
question upon the Statute of Limitations ; those 
questions might be raised by a summons under 
Ord. XXV., r. 2, & heard & decided before the 
trial of the action. With regard to the effect of 
the respondent’s bankruptcy, no doubt the claim 
for conversion would primd facie pass to the 
official receiver, but claims for trespass to goods 
might give rise to punitive damages, & to that 
extent could not be dealt with under r. 4 of 
Ord. XXV. — Murray v. Secretary of State 
FOR India in Council, [1931] W. N. 91 ; 171 
L. T. Jo. 308, C. A. 

410. Trial of Issues of fact not delayed — 

Possibility of points of law becoming Immaterial.] 

— ^Application, to delay trial in order that certain 


questions of law might be argued, refused on the 
ground that issues of fact might be found at the 
trial which would render the questions of law 
immaterial to the cases. — Scott v. Mercantil^j 
Accident Insurance Co. (1892), 8 T. L. B. 431. 

411. No Injustice or difficulty.] — Kiley 

V. Brown, No. 393, ante. 

412. Subsequent to order for discovery 

or Inspection.] — ^A common order for discovery was 
made against defts., who made an affidavit of 
documents of which there were a large number, 
& then applied by summons that inspection might 
be postponed until certain questions of law 
mentioned in the summons had been determined. 
These questions of law were not raised by the 
pk^adings ; — Held : the statement of defence 
should be amended so as to raise the points of law 
which the defts. desired to have determined & 
that tlie court then had jurisdiction under Ord. 
XXV., r. 2, to order the points of law^ to be set 
down for hearing & to postpone the irispecHon 
until they had been disposed of. 

Semble : Ord. XXXI., r. 20, is not to be con- 
strued so narrowly as to mean that the right to 
discovery or inspection is determined by the 
making of the common order, or that the court 
has no jurisdiction after such an order to make a 
subsequent order for questions of law to be deter- 
mined before inspection. — TjEVEr v. Land 
Securities Co., Ltd., I)e Carteret v. Land 
Securities Co., Ltd. (1893), 70 L. T. 323; 42 

W. B. 104 ; 38 Sol. Jo. 38 ; 7 B. 10, C. A. 

413. Drawing up of order — Questions formu- 
lated In title to admission.] — This is an action 
nominally set dowm for trial ; but really only for 
trial on one of the questions at issue in it, & it 
comes on to be tried on that preliminary question 
by vii’tue of an order made by Kay, J., which has 
not been drawm up, & whicli 1 do not tliink it 
necessary to require to be drawn U]), because the 
question is suiliciently formulated in the title 
to the admission (North, J.). — Preston Corpn. 
V. Fullwood Local Board (1885), 53 L. T. 718, 
720 ; 50 J. P. 228 ; 34 W. R. 190 ; 2 T. L. B. 00 ; 

2 T. L. B. 134. 

414. Amendment to raise point of law — Notice 
of motion.] — Grosvenor v. White, No. 401, 
ante. 

415. Statement of defence — Inspection post- 
poned till after decision.] — Lever v. Land Securi- 
ties Co., Ltd., De Carteret v. Land Securities 
Co., Ltd., No. 412, ante. 

416. Plain tifPs case not likely to be im- 
proved.] — H ub buck & Sons, Ltd. v . Wilkinson, 
Heywood & Clark, Ltd., No. 39(J, a}itc. 

417. Summons under Ord. XXV., r. 4, 

wrongly taken out.] — Defts. were authorised by 
statute to carry out certain works in connection 
with their undertaking, were in the habit of 
carrying on the work on the site of a proposed 
station by night as well as by day. Pltf., who 
occupied a house close to this site, brought an 
action to restrain the defts. from working at night, 
alleging that such work rendered lus house un- 
inhabitable, & was a vexatious &; unreasonable 
abuse by the defts. of their statutory powers. He 
also claimed damages. This was a summons 
under Ord. XXV., r. 4, to strike out the pltf.’s 
statement of claim as disclosing no cause of action, 
on the ground that no action would lie for mere 
unreasonableness in the exercise of a statutory 
power. The court refused to hear the application 
in this form, stating that it was only to be used 
when actions were frivolous vexatious. By 
consent it was arranged to treat the summons as 
amended so as to be an application to try a pre- 
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liminary point of law under Ord. XXV., r. 2 : — 
Held : upon the assumption that working by night 
was unreasonable & rendered the pltf.’s house 
uninhabitable, a good cause of action was dis- 
closed. The fact that compensation could be 
obtained under sect. 68 of the Lands Clauses Con- 
solidation Act, 1845, did not exclude the regulating 
& restraining jurisdiction of the court. — Roberts 
V. Charing Cross, Euston & Hampstead Ky. 
Co. (1903), 87 L. T. 732 ; 19 T. L. R. 160. 

418. Hearing of point — Right to begin — Party 
raising point,]— On a proceeding in lieu of demurrer 
under Ord. XXV., r. 2, the party who by his 

leading raises the point of law has the right to 

egin. — S tevenk v. Chown, Stevens v. C’lark, 
11901] 1 Ch. 894 ; 7 L. J. Ch. 571 ; 84 L. T. 796 ; 
65 J. P. 470 ; 49 W. R. 460 ; 17 T. I.. R. 313. 

419. Order upon hearing of point — Whether final 
order.] — An order dismissing an action made upon 
the hearing of a point of law raised by the plead- 
ings before the trial under Ord. XXV., rr. 2 & 3, 
is not a final order within Ord. LVIII., r. 3. A 
“ final order ” is one made on such an application 
or proceeding that, for whichever side the decision 
is given, it will, if it stands, finally determine the 
matter in litigation. — Salaman v. Warner, [1891] 
1 Q. B. 734 ; 60 L. J. Q. B. 624 ; 65 L. T. 132 ; 
39 W. H. 547 ; 7 T. L. R. 484, C. A. 

420. .] — An order striking out a state- 

ment of claim on the ground that it discloses no 
cause c)f action is an interlocutory, not a final 
order ; A consequently it must be appealed from 
within twenty-one days. — .Tones v. Insole (1891), 
64 L. T. 703 i 39 W. R. 629, C. A. 

421. .] — An order was made in an 

action, brought to recover damages for breach of 
contract, that the questions of liability & breach 
of contract only were to be tried, that the rest 
of the cases if any, was to go to an official referee. 
At the trial the judge held that there was no 
binding contract between the jjarties, & made an 
order dismissing the action, fi*om which order the 
pltf. appealed : — Held : the appeal was from a 
final order. — Bozson v. Altkinciiaai Tehran Dis- 
trict Council, [1903] 1 K. B. 547 ; 72 L. ,1. K. B. 
271 ; 67 J. P. 397 ; 51 W. R. 337 ; 19 T. I;. R. 
266 ; 47 Sol. .To. 316 ; 1 L. G. R. 639, C. A. 

422. Leave to amend.] — In 1883 H. & Co. 

agreed to consign their wine for sale in the United 
Kingdom or its colonies exclusively to the pltfs. 
The pltfs. brought an action to restrain the defts., 
London wine merchants, from selling wine under 
a name in colourable imitation of H, Co.’s 
trade marks. Defts. raised the point of law that 
the pltfs. were not capable of suing, as they were 
not themselves proprietors of the trade marks : — 
Held : the pltfs. had no right to bring this action ; 
they had no interest in the trade marks, & had no 
right to resti’ain a fraudulent use of them, therefore, 
the point of law must be decided against the pltfs., 
with costs. Leave given to amend the action by 
making the present owners of the trade marks 


pltfs. — Richards & Co. v, But( her & Robinson 
(1890), 62 L. T. 867 ; 6 T. L. R. 363 ; 7 R. P. C. 
288. 

428 . Decision on points on which trial would 

throw no further light — Order for setting down not 
made by consent.]— I only desire to add this : it 
is often said that it is not a convenient way 
[Ord. XXV., r. 2] to dispose of matters such as this 
otherwise than at the trial. The order directing 
the points to be argued was not made by consent ; 
it was made at the instance of the deft. ; & 8ir 
John Simon contended that the whole question 
was so much in doubt that it should be allowed 
to proceed to trial in the ordinary course. As to 
that, I have left open for trial those matters which, 
by reason of the obscurity either of the facts or 
of the law, in my judgment require to be tried ; 
& I have only disposed of those matters which, 
as it seems to me, could have no further light 
thrown upon them by a trial. I have the satis- 
faction of knowing that if T am wTong my decision 
can be reviewed (Roche, J.). — Isaacs (M.) <fc 
Sons, Ltd. r. (’ook, [1925] 2 K. B. 391; 91 L. J. 

K, B. 886 ; 134 L. T. 286 ; 41 T. L. R. 647 ; 69 
Sol. Jo. 810. 

424. Appeal — Stay of trial of issues pending 

appeal.] — Where a question of law has been 
decided on demurrer, or on a preliminary objection, 
& an appeal has been brought, the court will not 
in general stay the trial of the issues of fact 
pending the appeal . — He Palmer’s Application, 
Re Trade-Marks Registration Act, 1875 (1882), 
22 Ch. D. 88 ; 48 L. T. 52 ; 31 W. R. 33, 0. A. 

425. Whether High Court can review owm order.] 
— Since the passing of the Judicature Act, 1873, 
the High Pourt has no jurisdiction to review its 
own order, in an action brought to review the 
order on the ground of error in law^ apparent on the 
face of it, the remedy of the party complaining 
being by appeal to the Court of Appeal. — B ihght 
& Co., Ltd. r. Sellar, 11901J 1 K. B. 6; 72 

L. .1. K. B. 921 ; 89 ]>. T. 131 ; 52 W. R. 118; 
20 T. L. H. 12 ; 48 Sol. Jo. 13. C. A. 

426. Place of action in cause list.] — When the 
decision of a point of law, raised under Ord. XXV., 
1 *. 2, will dispose* (d the action, it should be set down 
in its turn foi* hearing on the iioint of law in the 
list of actions for trial without W’itnesst*s. If the 
point of law so raised is only preliminary to the 
trial of the action, application should be made 
to the court as to the setting down of the action 
for hearing on the point of law. — Re Thorniley, 
Woolley v, Thorniijby^ (1881), 53 L. J. Ch. 499 ; 
32 W. R. 539. 

427. Points of law alleged in pleading.] — State- 
ments in pleading which are not demurrei's but 
allege only matters of law that might be raised 
by demurrer are embarrassing and may be .struck 
out under Ord. XXVII., r. 1. — Stokes v. Orant 
(1878), 4 C. P. D. 25 ; 40 L. T. 36 ; 27 W. R. 397. 

Statement of facts, not law, see I^art HI., Sect. 1, 
ante. 
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Pleading. 


Part V.— Delivery of Pleadings. 


Sec-t. 1.— in general. 

R. S. C., Ord. XIX., r. 10. Kver> plciiding or other document 
required to be deli\ered to a party, or between parties, sliall bo 
delivered In the muiiner now in u‘»e to the solicitor of every party 
who appears by a solicitor, or to the pjirty if he docs not appear 
by a solicitor, hut If no appearance has been entered for any party, 
then such pleading or doiunicnt shall be clelhcred b> being fllod 
with the proper olHeer. 

Pelivery of statement of claim, see Part VIII., 
Sect. 2, post. 

Delivery of defeuee, see Part IX., Sect. 3, post. 

Deliver} of reply, see l*art XV., Sect. 1, sub- 
sect. 1, j)ost. 

[New Procedure List, sec PiiAtTit’E, Part XCIV., 
Sect. 4, 

428. Mode of delivery — Notice of motion for 
Judgment.] — A notice of motion for judgment 
should be served on the deft, just as the writ was, 
notwithstanding K. S. C., Ord. XIX.. r. 10. — Cook 
r. Dey (1870). 2 Ch. D. 218 ; 15 L. J. Ch. Oil ; 21 
W. R. 303 ; 2 Char. Pr. t^as. 21 1 ; 3 Char. Pr. Cas. 05. 

429. Whether filing necessary — Summons 

personally served on defendant.] —It ih unnecessary 
R) Ole under Ord. XIX., r. 10, a summons which 
has been pei-sonally served on a deft, wdio has not 
appearc'd. — Wiiitakek r. TrinisTON, 11876] W. N. 
232. 

430. Statement of claim served person- 

ally with copy of writ.] — Where a statement of 
claim is served pei*sonally on a deft, with copy of 
writ, & the deft, subsequently does not appear in 
the action, it is not necessary tliat the statement 
of claim should be also filed in order to obtain judg- 
ment by default against such deft. — Renshaw^ v. 
Renshaw (1880), 19 L. J. Ch. 127 ; 28 W. R. 409. 

431. .]_\Vhere a deft, has made 

default in appearance, & tlie writ & statement of 
claim have been served upon & delivered to him 
personally, there is no necessity for the statement 
of claim to be also filed against him. — Puillips r. 
Kearney (1888), 58 L. J. Ch, 314. 

432. Filing of amended writ — Default in appear- 
ance by defendant.] — There is no hard and fast 
rule that an amended writ, whatever be the nature 
of the amendment, must be re-served personally 
on a deft, wlio has not appeai’cd to the original writ. 

The R. 8. C. make no provision for the per- 
sonal servic-e of an amended writ, & therefore 
Ord. LXVIl., r. 4, applies, & amended writ may 
be served on a deft, who has not appeared by 
filing it with the proper olTicer. When this has 
been done the coui*t has jurisdiction to proceed 
to try the action as against such a deft. But the 
court has a discretion in the matter, Ac, if it can 
see that there is any probability of injustice being 
otheiwise done to the absent deft., it will require 
that he be served personally with tlie amended 
writ, c.g. if the indorsement on the w^rit has been 
amended in such a way as substantially to enlarge 
the relief claimed against him Ac to make the writ 
in effect a new writ. 

On granting le^ve to amend a writ the judge 
can, if he thinks it right to do so, impose the con- 
dition that the amended writ shall be served 
personally on a deft, who has not appeared to the 
original writ (Stirling, J.). 

There is undoubtedly a principle on which this 
court has for long acted in mercy to a deft, who has 
not appeared — a principle which in favour of such 
a deft, trenches to a large extent upon the rules of 
the court. The court has always borne in mind 


that an absent deft, served with the original writ 
may have acted upon the supposition that ho 
thereby gathers substantially what the case made 
against him is, & relies upon it that that case Ac 
no other substantially different case will be made 
against liim, Ac on that footing does not choose to 
appear. Accordingly the court has refused to act 
upon a rule whicli in terms covered a deft, who 
has nut appeared in cases in which the court came 
to the conclusion tliat it would not be just to 
enforce the rule against such a deft. — not that the 
court had no jurisdiction to proceed but that it 
did not think it right to iiroceed in such a case 
(Romer, L.J.). — Jamaica Ry. Co. v. Colonial 
Bank, [1905] 1 Vh. 677, 690; 74 L. J. Ch. 410; 
92 L. T. 548 ; 53 W. R. 564, C. A. 

433. Delivery In person — Plaintiff represented by 
solicitor.] — ^Pltf., a barrister, issued his writ on 
Aug. 30. 1879, indoi'sed for an injunction, Ac 
other relief, Ac for payment of a sum of £1,000, 
alleged to have been received by deft, as his 
solicitor. On Dec. 12, 1879, pltf. was ordered to 
deliver a statement of claim on or before Jan. 12. 
On Jan. 10 he delivered a statement of claim in 
person. On the 12th his solicitor, who had been 
that day served with a summons to set aside the 
statement of claim for irregularity, delivered a 
notice that his claim appeared by the indorsement 
on the writ in the form prescribed by Ord. XXI., 
r. 4 : — Held : the writ was not specially indorsed 
within the meaning of Ord. III., r. 6, Ac the state- 
ment of claim delivered by the solicitor must be 
set aside. — Yeatman r. Snow (1880), 42 L. T. 
502 ; 28 W. R. 574. 


Sect. 2.— DEFAULT IN DELIVERY. 

R. S. C., Ord. XXVII., r. 14. In any v,\^o in wlilih ihhues arho 
in an action other than between plaintitf and defendant, it any 
party to any such issue makes default in deliveiliiK any pleadimi, 
the opposite partj may apply to the Court or a Judge for Bueh 
judgment, if any, as upon the pleadings lie may appear to be 
entitled to. And the Court or Judge may order judgment to 
be entered accordingly, or nifiy make such other order as may 
be necessary to do complete justice between tlie parties. 

Statement of claim, see Part VIII., jtost. 

Defence, see Part IX., post. 

Reply Ac subsequent pleadings, see Part XV., post. 

434. Issues arising other than between plaintiff 
& defendant.] — ^By virtue of Ord. XXI., r. 12, 
Ord. XXVII., r. 11, Ac Ord. LXVIL, r. 4, a pltf. 
by counterclaim can proceed against defts. by 
counterclaim who do not appear, in the same way 
as a pltf. in an original action. A deft, to an 
action by which rights of common were claimed, 
coimterclaimed against the pltfs., Ac several 
others whom he added as defts., Ac asked for an 
injunction on the ground of trespass. The added 
defts. did not appear or defend. Pltf. by counU*r- 
claim moved for judgment in default of appear- 
ance, & upon admissions : — Held : the motion 
must stand till the trial, as, if the question raised 
by the counterclaim was not connected with the 
original subject of the action, the added defts. 
were improperly brought before the court ; Ac if 
it was connected, then no relief should be given 
until trial. — Verney v. Thomas, Thomas v. 
Verney (1888), 68 L. T. 20,21 ; 36 W. R. 398. 

See R. 8. C., Ord. XXVII., r, 14, supra. 

Setting aside judgments by default, see Part IX., 
Sect. 3, sub-sect. 4, M., post. 

Default of appearance, sec Practice, Part XV. 
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Part VI.— Objections to Pleadings. 


8F.CT. 1.— m GENERAL. 

436. Objections upon mere points ol form. ]— A 

man shall not be prejudiced by formalty or mis- 
pleading, etc.— Anon. (1469), Cary, 2; 21 E. R. 2. 

436, .] — It is sufficient if a pleading sub- 

stantially follows the forms given in schedule B 
annexed to the Common Law Procedure Act ; & 
it is no ground of demurrer if it departs from the 
letter of those forms, if in substance it states a 
g(>od cause of action. — F aog v, Nodd (1854), 

E. & B. 650 ; 118 E. R. 1280 ; sub r?/)m, Fago v. 
Mudd, 2 C. L. R. 680 ; 23 L. J. Q. B. 289 ; 
23 h. T. O. S. 91 ; 18 Jur. 699. 

437. .] — The court will not encom'age objec- 

tions upon mere points of form. — Barry v. 
(^OHKEY (No. 2) (1861), 2 John. &H. 130; 31 L. J. 
Ch. 121 ; 8 Jur. N. 8. 1 14 ; 10 W. R. 6 ; 70 E. R. 999. 

488. Objections must be taken promptly.] — A bad 
plea cannot be taken advantage of after issue 
thereon & verdict. — Anon. (1702), 11 Mod. Rep. 
2 ; 88 E. R. 845. 

439. .] — In general you must come upon an 

irregularity at first, vS: not. wait for a second, to set 
aside the anR^cedent. liTegulariiy of rule is to 
be taken notice of the moment the next step is to 
be taken. Irregularity of declaration in the same 
manner, before judgment. & so is the rule in 
the Court of Common Pleas ; <fe this on principles 
of justice, & for prevention of expense. You 
can’t come afU*r execution, to set aside judgment, 
on account of irregularity of the declaration ; but 
the instant you have notice of judgment signed, 
you must take advantage of the irregularity, then 
at least, if not before. — A non. (1773), Lofft, 323 ; 
98 E. R. 674. 

440. Form of action not warranted by writ — 
Declaration set aside as irregular.] — Since the 
Uniformity of Process Act, 2 Will. 4, c. 39, the 
writ is the commencement of the suit, &. not merely 
process to bring a party into court. Therefore a 
declaration in a form of action, not warranted by 
the writ, will be set aside as irregular. Pltf. may 
declare afresh if his cause of action will admit of 
declaring in the form warranted bv the writ. — 
Thompson v, Picas (1833), 1 Cr‘ & M. 769; 
2 Dowl. 93 ; 3 Tyr. 873 ; 2 L. J. Ex. 294 ; 149 E. R. 
609. 

441. Pleading untruth.] — To plead that which is 
a pure untruth is quite disgraceful. — Muddle v. 
Stride (1840), 9 C. & P. 380 ; 4 L. T. 622 ; 9 
L. T. 811; 173E. R. 877. 

442. Averments denoting different state of facts 
to that intended.] — Declaration upon a bill of 
exchange drawn by C. on deft, payable to pltf. & 
accepted by deft. Plea, that before & at the time 
of accepting the said bill of exchange deft, was of 
unsound mind, & incapable of managing her own 
affairs, & that C. well knowing the premises & 
intending to take advantage of deft, fraudulently 
obtained the said bill of exchange, and that there 
never was any consideration or value whatever 
for the said acceptance of the said bill : — Held ; 
this is, in fact, a plea of fraud, &, if so, it is bad, 
as pltf. is not charged with having had notice of it. 
The coi:^ asked to strike out that part of the 
plea which avers fraud, but if a party pleading a 
plea will state on the face of it a number of cir- 
cumstances from which a different state of facts 
arises to what he intended, he is hardly at liberty 
to say, strike out all averments so as to make it 


a totally different plea. Judgment for pltf. — 
Morris v. Cowell (1844), 3 L. T. O. 8. 179. 

443. Application to strike out — Made in chambers 
— Uncertainty in defence.] — Applications to strike 
out should be made by summons & not by motion. 
If made by motion the costs will not exceed those 
of a summons attended bv counsel. — Marriott v, 
Marriott (1878), 26 W. R. 416. 

See R. 8. C., Ord. XIX., r. 26, p. 8, ante. 


8EfT. 2.— UNNECESSARY OR IRRELEVANT 
MATTER. 

Sub-sect. 1. — What Constitutes “ Unneces- 
sary ” OR Irrelevant Matter. 

See R. 8. C., Ord. XIX., r. 27, p. 61, post. 

Necessity to state facts in summary form, sec 
Part III., Sect. 3, ante. 

444. Matters utterly irrelevant.] — Deft.’s answer 
had been repoited impertinent, exceptions t(» 
that report were allowed : — Held : before the 
court struck out any part of the record the im- 
pertinence ought to be clear to demonstration ; 
for if it struck out any part of deft.’s case in error, 
it had no means, or would never have the oppor- 
tunity, at any future time, of repairing the 
mischief, & giving the deft, the benefit of his 
statements. If, on the other hand, any such 
matter were left on the record, & it were found 
to be irrelevant, the court, at the hearing of the 
cause, could deal with the question as to oppressive- 
ness & expenses as it might tliink fit in the shape 
of costs, whatever might be the result of the case 
on the merits. — Anon. (1843), 1 L. T. O. 8. 286. 

445. .] — In an action by a stockholder in a 

railway company to restrain the company from 
subscribing out of their funds the sum of i'1,000 
towards the Imperial Institute, on the ground 
that the proposed subscription was ultra vires ^ 
illegal, the company delivered a statement of 
defence which contained paragraphs alleging a 
circular from the secretary of the Institute inviting 
railway companies to subscribe, & stating the 
amounts of the capital & average net annual 
income of the company, the objects of the Institute, 
an agreement with another railway company for 
through booking to the Institute, which it was 
said would lead to increased traffic over the 
deft, company’s lines, & the practice of railway 
companies as to contributing to exhibitions, 
regattas, race meetings, other objects calculated 
to encourage traffic over their lines. The pltf. 
moved, under Ord. XIX., r. 27, to strike out these 
paragraphs of the defence as being unnecessary & 
tending to prejudice, embarrass, or delay the fair 
trial of the action, the simple question to be tried 
being whether or not the proposed subscription 
was ultra vires : — Held : a reasonable latitude 
must be given to Ord. XIX., r. 27, &; parties must 
be allow^ to plead reasons why, as in the present 
instance, a particular act said to be ultra vires was 
not ultra vires ; that it would be a wrong applica- 
tion of the rule to order such reasons to be struck 
out unless the matter sought to be struck out were 
utterly irrelevant ; & that it was not the meaning 
of the rule that any matter alleged in the defence 
as a reason should be struck out merely because 



56 Pleading. 


Sect. 2. — Unnecessary or irrelevant niaiier : Sub- 
sect. 1.] 

it was a bad reason ; also it could not be said that 
any part of the defence in th<' present case was 
so irrelevant that tlic i*ule oug:ht to be applied ; & 
that, therefore, the motion must be I'efused with 
costs. — Tomkin.^on V. South-Eastern Hy. ('o. 
(No. 2) (1887), 57 L. T. 358 ; 3 T. L. U. 822. 

446. Not matters material.]— Allegations, material 
to the issue, are not impertinent ; being relevant 
A: pei'tinent, though they may be false. &, of what- 
ever nature, are not scandalous. Scandalous 
matter, as aUegations, reflecting upon moral 
character, & not relevant to the subject to be 
expunged from the record whether in a suit, or 
bankruptev, A without an application. — Ear p. 
Simpson (isOO), 15 Ves. 470 ; 33 E. H. 834. 

447. .] — An examination, setting out 

material accounts clearly & conveniently, is not 
rendered impertinent by %arying from the strict 
course pointed out by the interrogatories, nor by 
introducing three cohimns of figures, so as to 
occasion blank columns in the office copy, although 
blank columns aie an abuse. — Bally r. \\4LLrAMS 
(1825), M‘Cle. & Yo. 334 ; 148 E. B, 441. 

448. .] — Upon exceptions to a bill for im- 
pertinence, deft, must show that the allegations 
excepted to are not in any way material to pltf.'s 
case, for if by possibility they may be so, the 
coiut will not expunge them. 

A statement of the interest of relators, showing 
their connection with the subject-matter of an 
information, is not impertinent. 

In an information by the A.-G. to set aside a 
conveyance for fraud, as ha^’ing been executed in 
order to defeat the rights of the Crown under 
process of outlawry, there were contained allega- 
tions that the deed ms as executed by the outlaw 
with the view of defrauding his creditors ; that at 
the time of executing it ho was residing at Hoh- 
rood, for the pmpose of avoiding them, or of 
preventing or delaying proceedings against him. 
Upon exceptions : — I/cld : these allegations were 
not impertinent. — H ickards r. A.-G. (1845), 12 
CL & Fin. 30 ; 9 Jur. 3<S3 ; 8 E. B. 1300, II. L. 

449. Action on settlement — Setting out facts 

leading up to a^eement for settlement. | — ^Vliere a 
deft, in an action relies upon a settlement of all 
matters in dispute between hims^df <k pltf., he i.s 
entitled to set out in his defence n<jt only the agree- 
ment for settlement but also the whole of the 
facts which led up to it. — Weymouth v. Rich 
(1885), 1 T. L. B. 009. 

450. Hepetition of material part.] — Bepetilit)ns 
in a fourth examination of items contained in 
former examinations held impertinent. The 
principle applicable being the same as if the 
repetition had been contained in the same docu- 
ment. It is no defence to an application to strike 
out impertinent matter, to say that it w iU make the 
leading inconsistent, unmeaning, or insufficient. 
Jlie repetition of a material statement is im,per- 
tinent. — ^Allfrey v. Allfrey (1851), 14 Beav. 
236 ; 61 E. B. 277. 

461. Superfluous words.] — A master ought not to 
report a few words in a passage to be impertinent, 
because th^ words may be superfluous. Neither 
is it impertinent, after stating that certain applica- 
tions have been made to the deft., to set forth 
particular letters in which the applications were 
contained. — Del Ponte v, De Tastet (1823), 
Turn. &B. 486; 2 L. J. O. S. Ch. 35 ; 37E.B. 1187. 

462. .] — Superfluous or prolix clauses or 

words in a sentence are not to be deemed imper- 
tinent. — A non. (1824), 2 L. J. O. S. Ch. 108. 


468. Prolixity of expression.] — Mere pi*olixity of 
expression does not constitute impertinence. — 
Anon. (1824), 2 L. J, O. S. Oh. 143. 

464. .] — Anon. (1824), No. 452, ante. 

455 . Question of degree.] — Prolixity in an 

answer is impertinence ; but it is a question of 
degree. Therefore, in a bill for an account of 
money transactions between the pltf. & the deft., 
it having been required that the deft, should set/ 
forth in a schedule a variety of minute particulars 
concerning certain securities which were a/lleged 
to have been deposited with him : — Held : it was 
not an act of impertinence to annex to the answer 
a schedule wdth columns. — Gomperi'z v. Best 
(1835). 1 Y. & O. Ex. 114 ; 4 L. J. Ex. Eq. 17; 
160 E. B. 47. 

466. Matter set forth by trustees In schedule.] 

— A., an infant, filed a bill against trustees wherein 
slie sought, in the usual terms, an account of the 
lands, etc., of wliich B. had died seised, A. claim- 
ing to be interested therein. Th<^ trustees in a 
schedule of considerable length annexed to their 
answer, set forth in particular detail the names, 
acreage, boundaries, etc,, of all the lands of which 
B. had di<*d seised ; — Held : although some parts 
of the schedule W’ere not impertinent, yet the 
matter contained in the schedule being unneces- 
sarily prolix, A tending to oppression from its 
length, was properly excepted to by the pltf. as 
impertinently set forth. — Byde v. Masterman 
(1841), 10 I.. ,T. Ch. 282 ; 5 Jur. 613. 

Necessity to avoid prolixity in pleading, see 
Part III., Sect. 3, ante. 

457. Prolixity in setting forth documents.]— Pro- 
lixity in setting forth important documents is not 
impertinence; therefore, w’hore the deft, set forth 
verbatim in his answ’cr a state of facts & all the 
affidavits to show that t he demand made in this suit 
had been disallowed by the master in a former suit : 
— Held : tlie answ er w'as not iinpei*iincnt. — I a)WE 
r. William‘s (182(i), 2 Sim. A St. 574 ; 57 E. B. 
165. 

Setting out cont<*nts of docum(*n(s, sec Fart III., 
Sect. 11, atife. 

458. Petition embodying several clauses of public 
Act,] — Although a petition may have embodied in 
it several clauses out of a public Act of Parliament, 
it will not on that* account be deemed impei'tinent 
for the purpose of fixing the petitioners with the 
costs. 

In the pn*sent case then' w’as merely a reference 
U) Acts of Parliament, under which tlie court was 
asked to act. It was impossible that the court 
could cany about a library or remember every 
Act of Parliament that been passed. The 

section had been rightly set out, A the petitioner 
was therefore entitled to his costs . — He Liltjey’s 
Trustees (1850), 17 Him. 110 ; 19 L, J. Ch. 329 ; 
15 E. T. O. H. 42 ; 60 E. R. 1009. 

Statutes in pleading, sec Part I., Sect. 5, aide. 

459. Setting forth letters containing application — 
After statement that application had been made.] — 
Del Ponte v. De Tastet, No. 451, ante. 

460. Affidavits and certifleates In schedule — As to 
quantity of goods supplied.] — A deft., in answer to 
an allegation in the bill that some cotton which 
liad been sent by him to pltfs. was of inferior 
quality, said, that from certain affidavits A cer- 
tificates made by experienced persons, he believed 
the cotton to be of a superior quality, & set forth 
the affidavits & certificates, in a schedule, in hose 
verba : — Held : the schedule was not impertinent. 
— Parker v, Pairlie (1823), I Sim. A St. 296 ; 
Turn. A R. 362 ; 2 L. J. O. 8. Oh. 19 ; 57 E. H. 120. 

461. Examination setting out material documents 
— Variation from strict course pointed out by 
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Interrogatories — Blank columns In office copy.] — 

Bally v, Williams, No. 447, ante, 

462. Statements in answer not called for by bill — 
Nor material to the defence.] — Statements in an 
answer are impertinent if they arc neither called 
for by the bill nor material to the defence, with 
reference to the order or decrees which may b(i 
made on the bill. — Waghtapf v, Bryan (1829), 1 
Russ. & M. 28 ; 8 L. J. O. 8. Oh. 41 ; 39 E. R. 

468. Allegations as to character or conduct — 
General allegation of bad character and habits — 
Strengthened by particular acts of misconduct — 
Action to restrain executor from acting.] — Where, 
in a bill liled by the creditors for the administration 
of an estate, & for an injunction to restrain the 
executor from acting in the trusts of the will, the 
pltf. states generally that the executor is of bad 
cliaraeter <te drunken liabits, ^ unlit to act as 
executor, it is not scandalous or impertinent in 
the pltf. to strengthen his case by stating the 
particular acts of misconduct complained of. — 
Everett v, Prytherocu (1841), 12 Sim. 333; 11 
L. J. Ch. 0, 54 ; (J Jur. 3 ; 59 E. R. 1171. 

^4. Reflections on moral character.] — In a 

suit for specific performance of an agreement for 
a lease, deft, may, by his answer, put in issue any 
fact tending to show the insolvency of pltf., however 
it may imi)each pltf.’s respectability ; but mere 
imputations on the moral charaettu’ of pltf. are 
impeitinent.— Pearson v. Knapp (1833), 1 Mv. A: 
K. 312 ; 39 E. R. 399. 

465 . Action to set aside will for undue 

Influence.] — In a bill by the testator’s son A: heir- 
at-law, impeaching a will, on th<* ground of undue 
influence exercised by a female deft, over the 
testator’s mind, an allegation that she at a time 
specified was disctivered to liave engaged in a 
criminal connection with the t/<^stator, A: that she 
openly cohabiUd witli him as if she had been liis 
wife, is not scandalous or impertinent.— -Anon. 
(1835), 1 My. ^ Pr. 78 ; 40 E. R. 300. 

466. Allegation not supported by evidence — 

Neglect of duty.] —Seinble : it is not competent for 
the assignees to withhold the j)aym(‘nt of wages 
or salary to a clerk or servant, upon an alleged 
case of neglect of duty, unless prepared to go into 
evidence to show such neglect. If not, the allega- 
tion to that effect will be struck out by the court 
as scandalous A iuipertinent. — Tfc Hurkill, />. 
Hampron (1842); 2 Mont. I). A: De (1. 432; 
11 L. J. Bey. 12. 

467. Allegations as to conduct of person 

executing conveyance — Fraudulent conveyance.] — 

Rickards v. A.-(i., No. 448, ante, 

468. Allegations of fraudulent concealment 

of insolvency — Bill alleging solvency.] — Bill filed 
by the cestui que trust under a marriage settlement 
against the trustee to compel him to pay a sum of 
money, which the husband had covenanted to 
settle, but wliich covenant the trustee had neg- 
lected ti> enforce previously to the bankruptcy of 
the husband, wliich took place some years after 
his marriage. The bill alleged that for many years 
the husband w'as in prosperous circumstances, & 
the covenant ought then to have been enforced. 
The trustee, by his answer, st-atod as a reason for 
his not having been able to enforce the covenant, 
that the husband, at tlie time of his marriage, 
was in very needy & embarrassed cii'cumstances, 

& continu(»d so until his bankruptcy. The answer 
tlien set forth several transactions, alleged to 
have been fraudulently contrived by the husband, 

& that he had in various other matters, both 
previously & subsequently to his marriage, resorted 
to fraudulent means to supply his wants & avert 


discovery of his true position. The master had 
allowed exceptions to such passages of this 
answer as contained allegations of fraud against 
the husband on the gi’ound that they were scandal- 
ous & imp<*rtinent : — Held : where the bill alleged 
solvency it w'as not irrelevant for the deft, to 
introduce a statement of fraudulent practices 
committed from time to time to conceal tlie fact 
of insolvency. — BAmuY v, Broadhurst (1850), 
20 E. J. Ch. 55 ; 13 L. T. O. S. 385. 

469. Allegation of rigging the market — 

Action to enforce contract to sell shares.] — The 
bill alleged tliat under a certain contract pltf. was 
entitled to shares in a company. It then alleged 
that deft, was in fact in league with other persons, 
in order to deal witli the shares & contrive opera- 
tions on the St(jck Exchange, popularly called 
rigging tlie market, for the purpose of bringing the 
shares up to a fictitious value in the market. Th(‘ 
bill prayed a decree for specific periormance of the 
contract : — Held : the allegation of improperly 
dealing with the shari's was scandalous matter. A: 
not pertinent to the relief sought. A: must be 
expunged from the bill. — Rubery r. Grant 
(1872), J.. R. 13 Eq. 443; 42 E. J. Ch, 19; 23 
L. T, 538. 

470. Fraudulent dealings as usual course of 

conduct — Usual course of conduct irrelevant.] — A 

statement of claim charged in effect that the pltf. 
being desirous of borrowing money, agreed with 
H. to borrow it from him on personal security 
only, & to insure his life in the defts.’ office 
collateral security for the loan. A: to pay a premium 
on such insurance to the clefts., that the pltf. f<»r 
the purpose of so borrowing, as the defts. knew, 
did so insure & pay a premium. That 11. through- 
out was an agent of the defts.. A: that the trans- 
action was a contrivance of ilie defts. to obtain 
the said premium. Tliat neither U. nor the defts. 
ever lent or intended to lend any money to the 
pltf.. A:, further, that this w^as the usual course 
of conduct of the clefts. : — Held: the paragraphs 
stating that it was the usual course of conduct c)f 
the defts., wi‘re scandahms A: irrelevant. A: should 
be struck out, as amounting at the most to mere 
evidence, which by Ord. XIX., r. 1, is not to be 
pleaded ; A:, further, that the matter therein 

contained was not even evidence. A: that evidence 
could not be giv en upon a trial, in chief, of sucli 
conduct being the usual course of conduct of the 
defts. — Blake v. Albion Life Assurance 
Society (1873), 45 E. ,T. Q. B. 333; 35 E. T. 
239 ; 24 W. R. 377 ; 3 Char. Pr. Ca.s. 133. 

471. Alleging motive as to issuing of fraudu- 

lent prospectus.] — In an action against a company 
for issuing a fraudulent prospectus, it is unneces- 
sary to set out in the statement of claim the motives 
which led to the issuing of the prospectus of the 
scheme of which it was part, it being sufficient to 
state generally that the prospectus was to the 
knowledge of the defts. fraudulent without 
specifying pai'ticulai's. Pltfs. in the present case 
were given leave to amend. — Herring r. Bischoff- 
SHEIM, [1870] W. N. 77; 3 Char. Prac. ("as. 
54. 

472. Allegation that plaintifPs acts In various 

particulars unlawful.] — Deft, then goes on, in 
paragx*aph 4, to make this allegation^ which pltf. 
now asks me tt> strike out. “ The pltf.’s acts 
aforesaid were, in various particulars, unlawful, 
but the defts. an* in nowise n*sponsible for them.” 

I think that is a ” scandalous A: embarrassing ” 
statement. I do not know^ whether or not the 
defts. intend by it to set up a new' issue altogether. 
If they do, they ought to have raised it clearly, for 
the pltf. cannot (i'll from the statement, ns it 
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stands, what it is that lie will have to meet. Then 
the 4th paragraph contains this other allegation : 

In any event the pltf.’s allegations ^ claims in 
reapect tliereof as against the defts. arc' wholly 
unfounded.'’ That, again, is a statement which 
raises no distinct issue. There is, it is true, not 
much actually to find fault with, except that it 
is irrelevant. It appears to me to make very little 
difference whether it is struck out c^r not ; I 
therefore shall not interfere with the chief clerk’s 
dcH*ision, it must be struck out accordingly 
(Pi*:arsox. J.). — Lumb v. Eb.^^umont (1884), 49 
L. T. 772, 774. 

473. Repeating part of agreement on statement of 
particular transaction — Agreement set out pre- 
viously.] — Whore an agreement was set out in 
rrrhis. A: tiu*re being many transactions to be 
stated in the bill, the pltf. some time after the 
setting out the agreement repeat/ed a part of the 
agieement as an inti‘o<Uictioii to a branch of the 
transactions, such repetition was held not Uy be 
imiiertinent. — F oster i\ Breynton (1815), 4 

L. T. O. S. 132. 

474. Information by Attorney-General Statement 
of interest of relators.] — Kukakds r. A.-d., No. 

1 18. ante. 

475. Withdrawal of charges as consideration for 
contract — Action on contract — Setting out charges.] 

— A pltf. having declared upon a contract, in 
consideration of his withd^a\^ing certain chaiges 
against the deft.. A: having in hi.s declaration set 
them forth A: alleged them to be true, the court 
upheld an order, made by a judge at chambers, 
to strike out these allegations, as impertinent ; A: 
intonogatories as to the truth or bona fides of the 
charges were not allowed, before issue joined. — 
Dicksox r. WiETOx (Earl) (18()3), 11 W. K. 
3b5. 

476. Claim to baronetcy — Legitimacy declara- I 
tion.] — A petitioner under the legitimacy Declara- j 
tion Act ])rayed for a declaration that he was a 1 
natural born subject of the (^ueen, that liis j 
paternal grandfather was lawfully married to | 

M. K., A: that he was the natural A: lawful son of 
his father, who was the son of the marriage of his 
paternal grandfather. The petitioner then went 
on to allege that, as the natural A: lawful grandson 
of F.. A the natural A lawful son of F. F,, the 
petitioner was a baronet of the I'nitod Kingdom 
of divat Britain A Ireland. Tiie alI<'gation was j 
ordered to be struck out, as irrelevant to the 
petition.— F rederick v. A.-(t. (1871), L. B. 3 
P. A I), im ; 13 L. J. P. A M. 32 ; 30 L. T, 707 ; 
22 W. K. 41(3 ; subsequent jrroceedhnfs, L. K. 3 
P. D. 270. 

477. Denial of slander & averment that statement 
made in conversation— Order for particuiars of 
conversation refused as immaterial.]— In his 

defence to an action for slander deft, denied that 
he spoke or published the words alleged, A then 
averred that the statements were made in con- 
versation with certain persons named A that the 
word.s used of the xjltf. were tivie. Particulars of 
the conversation were not ordered, the judge 
saying that what the statements were was im- 
material having regard to the other denials A 
aveiTnents. — Colonial Assurance Corporation, 
Ltd. V. Prosser (1876), Bitt. Prac. Cas. 122 ; 2 
CTiar. Cham. Cas. 35. 

478. Alleging grounds of relief upon which relief 
not asked for. J— In an action respecting a policy 
of marine insurance, the pltf., the underwriter, by 
his statement of claim alleged that the risk was of 


a special A dangerous character, as the defts. 
well knew ; that they failed to communicate such 
fact to the pltf. ; that the ship was unseaworthy 
when she commenced Iht voyage ; A that the 
defts. knew of, but concealed, the fact of her being 
unseaworthy. The defts. admitted that the ship 
was unsea worthy, but stated that the unsea- 
worthiness was solely owing to her being over- 
laden, A was not known to them. They wholly 
denied the allegations of concealment A non- 
communication of facts. The pltf. in his reply 
ji>ined issue generally, but stated that he did not 
X>roceed further in this action with the charges in 
the statement of claim os to concealment A non- 
communication by the defts. of material facts ” : — 
Held : Ord. XIX., r. 27, applied ; that the 
allegations in the statement of claim were clearly 
unnecessary, because the pltf. subsecpiently stated 
that he did not intend to ask any relief grounded 
on concealment or non-communication ; A that 
they were consequently scandaltms A embarrass- 
ing, A must be struck out. — B hookin(j r. Maudh- 
LAY (188($), 55 L. T. 343; 2 T. L. H. 827; 6 
Asp. M. L. C. 13 ; sxd)seque7ii proreeditiqs (1888), 
38 Oh. D. 636. 

Particulai's of Fraud, see Part III., Sect. 7, a)de. 

479. Allegations as to matters disposed of by 
compromise — Action to enforce compromise.] — In 

an action to enforce the compromise of a former 
action brt)ught in assertion of rights of wat^r, as 
to which disputes had arisen. ]dtf. will not bo 
allowed, by setting out in liis statement of claim 
the allegations as to his right A the corresponding 
liabilities of the deft, whicli were contained in his 
former statement of claim, to relitigatc the ques- 
tions raised in the former action. A intended to 
have been finally disposed of by the compromise. 
Such allegations were accordingly ordered to be 
struck out under Ord. XIX., r. 27, as embarrassing 
A unnecessary, though a motion for that purpose 
had been refused by the court below'. It seems to 
me that the rule that the court is not to dictate 
to parties how' they should frame their case, is one 
that ought always to b(‘ preserved sacred. But 
that rule is, of cour.se, subject to this modification 
A limitation, that tlie paKios must not offend 
against the rules of pleading which have been laid 
down by the law' ; A if a party introduces a 
pleading which is unnece.ssary A it tends to 
prejudice, emhaiTass, A delay the trial of the 
action, it then becomes a pleading w hich is beyond 
his right. 

We have been told this is a matter of disen'tion 
for the judge. In one sense it is a mailtT of dis- 
cretion, but that, be it observed, does not com- 
pletely define the situation. The judge is clothed 
by the rule with power whic h h(i may exercise, but 
the same rule that clothes him with i)ower defines 
1 he object for which the pow(*r has to be* exercised, 
in the definition which it gives of ilie subject- 
matter to which the power should be applied. It 
becomes, therefore, the duty of the judge who has 
to apply the rule, to apply his power in a fit case ; 
A a fit case will be that which fulfils the definition 
of the rule, A in which there are no other circum- 
stances which make it inappropriate, A incon- 
venient, or unjust to apply the power (Bowen, 
L..L). — Knowles v. Roberts (1888), 38 Ch. D. 
2(i3, 270, 271 *, 58 L. T. 269, O. A. 

480. Allegation against member of local board — 
Action to restrain removal of posts in public foot- 
path.] — A local board discharging duties in 
relation to the protection of public rights of way 
under s. 26 (1) of the Local Government Act, 
1894, is in the same position as a private individual 
protecting his own property A is not acting 
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judicially. Consequently, where an action was 
brought against a local board to restrain the 
removal of posts erected on a public footpath by 
the owners of the adjoining property for the pur- 
pose of preventing tlie footpath from being used 
for vehicular traffic & tlie statement of claim 
alleged that a member of the board had used his 
influence with the board for liis own private 
interest that in consequence thereof the pltfs. 
had failed to induce the board to take steps to 
pievent the user of the footpath for vehicular 
traffic ; — Held : the real issue was wliether or 
not the posts constituted an obstruction to the 
public right of way At that the allegations in the 
statenumt of claim were irrelevant &, ought to be 
struck out. — Murray v. Epbom Locat. Board, 
flSfiTj 1 ('h. ; fifi L. J. Ch. 107 ; IT, L. T. 579 ; 

(U .1. P. 71 ; 45 W, B. 185 ; Ifi T. L. K. 113 ; 41 
Sol. Jo. 157. 

481. Particulars of Justification of libel ordered — 
No particularity in particulars delivered.] — Pltfs. 
complained of being called thieves At swindlers. At 
deft, stated the meaning he attached to those 
words, though in his l^jrdship’s opinion the* words 
were perfectly plain. Deft, pleaded that the 
words were true* in substance A: in fact. It was 
tlierefe)re not open to him to say that in using the 
W’ords tlueves At swindlers he did not mean to 
import criminal dishone'sty. The a])plication 
made before their Ixudships was ned one decisive 
of the action. Pltfs. having complained of being 
called thieves A: 8winelle*rs, the deft, was called 
upon te) give particulai’s. Then deft, gave a 
lively history in which no el<*meni of particularity 
was to lx* found. Then there was an application 
to strike out those particulars which purported 
to be a justification on tlie ground that they con- 
stituted no justification. The Court of Aiipeal 
}>ointe*d out that those matters which they had 
struck out w<*re irrelevant ; 6i I agi'ee with their 
Lordships in the court below, but 1 should have 
been glad L) go further A:, to strike out all the 
liarticulars (JIalsrury, 1..C.),- Markh\m r. 
Wkrnhfu, Buit A: Co. (1902), IS T. J.. K. 715.3, 
7fiL 11. L. 

482. Allegation of husband’s adultery— In wife’s 
petition for restitution of conjugal rights.] — A wife 
filed a petition for restitution of conjugal rights. 
Her husband filed an answer alleging that he had 
not withdrawn from cohabitation Yith his wife 
without ju.st cau.st*, he alh*ged that .she had been 
guilty of adult(*ry. The husband asked for no 
reply L) bis iinswt*!*. By jiaragraplis 1 A: 2 of her 
reply the wih* (h*nied that she bad been guilty of 
adult(‘ry, A: in paragrajib.s 3 to 7 .sh<* alleged that 
the husband bad been guilty of adultery : — Held : 
jiaragraphs 3 1^) 7 of the wife’s r<*ply should be 
stnick out as irrelevant. — BROOKiNu-Pnrrxirs r, 
Brookino-Phiulirb, 119131 1’. SO; 82 L. J. P. 
57 ; 108 L. T. 397 ; 29 T. L. B. 288, C. A, 

488. Allegation that notice to treat unenforceable 
even if valid— Action brought to test validity of 
notice only. j— 1 ’ll fs. desired to acquire the deft.’s 
interest und(*r a notice to ti'eat. D('ft. objected 
that the notiee was invalid. Pltf.s. then brtmghi 
an action claiming a declaration that the notice 
was given in accordance with the provisions of 
their Act of 1 902 & was valid. Deft, by his defence 
pleaded that the notice was invalid ; that the 
pltfs.* powers under the Act had expired ; & 

alleged that those proceedings wore subversive of, 
& inconsist/ont witn, the relation of landlord & 
tenant Ac vendor & purchaser, which had been 
constituted by the notice to treat Ac consequently 
the pltfs. were not entitled to enforce the notice 
if valid, l^ltfs. applied to have those paragraphs 


of the defence struck out therefrom on the 
ground that they were irrelevant Ac embarrassing 
& the only question raised by their 8tatc*ment of 
claim being whether their notice was valid ; — 
Held : the matters referred L> in the paragraphs 
complained of were such as tlx* deft, ought not 
to be precluded from raising at the trial of the 
action against him by the pltfs. ; Ac there was 
nothing in the present case to justify the court 
depriving the deft, of that right. — T^ondon Cor- 
poration V. Horner (1914), 111 L. T. 512; 78 
J. P. 229 ; 12 L. G. R. 832, C. A. 

484. Denial of plaintiff’s unsoundness of mind — 
Denial involving right of solicitors to bring action 
on plaintiff’s behalf.] — In an action brought by 
pltf., described as “ of unsound mind not so found,” 
by her next friend against a firm of solicitors for 
delivery up of c(‘rtain deeds Ac documenls of title 
which had been deposited with them by pltf. as 
her solicitors, the statement of claim alleged that 
pltf. was Ac had foi* many years past been a person 
of unsound mind not so found. Defts. by tbeir 
defence staH‘d that tb<*y did not admit that, 
either at the time when tlx* deeds A: documents 
came into their poss€*ssion or at any time since, 
pltf. was, or that slie now was, a ])erson of unsound 
mind, that they held the deeds Ac documents 
for lier, Ac tliat she alleged that she was during 
the period in question, Ac still was, of full 
mental capacity Ac soundness of mind. On 
application by pltf. t{> strike out so much of the 
def(*nce as did not admit the uiusoundness of 
mind of ])ltf. Ac for judgment on the admissions in 
the defence: — Held: the defts. by raising tlie 
i.ssue as to the unsoundness of mind of pltf. were 
in effect denying the authority of pltf.’s b(»Iicitors 
to bring the action Ac that that was not an issue 
which it was competent to them to raise at the 
trial, therefore, that so much of the defonc(‘ as did 
ix>t admit tlx* unsoundnes.s of mind of pltf. must 
be treated as ii’relevant Ac pltf. was entitled to 
an order for delivery u)) of the deeds Ac documents 
on the admissions in the defence. — B k'HMOND r. 
Branson Son, [1911] 1 Ch. 9(58 ; 83 L. 3. Ch. 
749 : 1 19 L. T. 793 ; .58 Sol. Jo. 45,5, C. \. 

485. Allegation of abatement of nuisance by 
erection of another.] — A local authority purchased 
under tlieir statutory powers a stable yard of a 
puhlic-lioust* Ac there erecti*d a public convenience. 
The owner A: occupier of adjoining property 
brought an action alleging that the pubic con- 
venience interfered with the enjoyment of their 
property A: was a nuisance to tliem Ac claimed an 
injunction. By their defence the local authority 
pleaded that in a part of the stable yard farthest 
from the pltf.’s property there had been for yeai*s 
n urinal for customers of the public-house, which 
was also used by the public, that this urinal was 
a public accommodation, that defts. had acquired 
the site of Ac ei'ected the public convenience iri 
order to meet this need, that since the ei’cction of 
the new convenience the urinal at the public - 
house had ceased to be used A: the nuisance caused 
by it had therefore ceased, Ac that the new public 
convenience had improved the conditions Ac sur- 
roundings of the pita’s premises. On an applica- 
tion to strike out these pleas as irrelevant & 
embarras.sing Nevii^le, J., made an oilier striking 
them out ; but the Gourt of Ap]>eal varied this 
order by consent by striking out the pleOvS that the 
nuisance caused by the old urinal had ceased Ac 
that the new public convenience had improved the 
conditions Ac surroundings of the pltf.'s premiss 
& making certain verbal alterations in th(; I'emain- 
ing plans. — Mudor x\ Penge Urban Council 
(1842), 85 L. J. Ob. 814; 32 T. L. B. 417, C. A. 
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sects, 2, 8 i. Sect. 8 ; Suh-secis. 1 A* 2 .] 

Sub-sect. 2. — “ In any Indobsement ob 

1^.EADING.” 

486. In bill of costs — Jurisdiction of court.] — The 

general jurisdiction of the court to prevent pro- 
ceedings before it being niadt‘ the vehicle of 
scandid, or impertinence extends to a bill of costs 
delivered : accoidingly. entries in a bill of 

costs which contain scandalous matter will be 
ordered to be struck out. — lie Be French, 

I.OVE r. (1^81), 54 li. J. Ch. 205 ; 51 1.. T. 

858 ; 88 W. K. 210. 

487. In evidence entered in order as read.] — 

Scandak>iis matter irrele\ant to the i*eal question 
at issue in a suit but ivlevant to an irrelevant 
issue raised by a paity to the suit, will not be 
expunged by the court at the instance of the person 
who raised the irrelevant issue. 

AMiere evidence lias been entered in an order as 
read, the court will have gi'eat hesitation in order- 
ing any part t>f it to be expunged on the giound 
of scandal or irrelevancy (James, L.J.). — Bruff 
r. CoBBOLD. E.r j). Ayres (No. 2) (1872), 20 I... T. 
780 ; 20 W. B. 784. C. A. 

4^. Admiralty pleadings.] — It is important that 
no unnecesvsary matter should be introduced into 
Admiraltv pleadings. — The Clarence (1851), 1 
Va c. a A(1. 200 ; .•> L. T. 800 ; 104 K. H. 110. 


Sub-sect. 3.— Application to Strike Out. 

489. Necessity to specify parts of pleading alleged 
to be irrelevant.} — Pltf. refers the answer for 
scandal & impeilinence, A: the master finds the 
answer neither scandalous nor impertinent, the 
pltf. on excepting to the master’s report must in 
his exceptions show wherein, in what line or page, 
A; how far, the answer is scandalous or impertinent, 
in order that such part of tlio said answer may 
be expunged by tlie ma.ster, A it is not sutlicient 
in the exceptions ti> say in general that the answer 
is scandalous A impertinent. — Craven v. Wright 
(1728), 2 P. Wms. 181 ; 24 E. R. 091. 

490. When application made.] — lleference for 
scandal may be at any time ; not so as txj mere 
impeitimmce. Si'andal includes iniiiertinence ; but 
a matter may be impertinent without being 
scandalou^. Nothing sc‘andalous that is strictly 
relevant to the merits. — Fenhoulet r. Passavant 
(1750), 2 Yes. Sen. 21 ; 2S E. K. 10. 

491. -.] — When a deft, hath obtained an 

order for time to answer he cannot refer the bill 
for impertinence ; but scandal may be refeiTed at 
any time. — F errar r. Ferkar (1752), Dick. 173 ; 
21 E. R. 236. 

492. .] — A deft., after having ai^peared to 

an amended bill, obtained an order for the delivery 
out of court of his papers, to enable him tj prepare* 
his answer A after the time for answering had 
expired applied to the pltf. for names of com- 
missioners to join in taking his answer :—Ileld : 
he could not afterwards reR‘r the bill for imper- 
tinence. — ^Beavan V. Waterhouse (1839), 2 Beav. 
68 ; 8 L. J. Ch. 370 ; 8 Jur. 531 ; 48 E. K. 1100. 

Any stage of the proceedings.] — aSVc 

K. 8. a, Ord. XIX., r. 27, p. 61, post. 

498. By whom application made — Stranger to 
cause — Scandalous as to party objecting — Irrele- 
vancy as to parties to suit.] — A stranger to a cause 
cannot, as of coursf*, except to A refer a pleading 


alleged to be scandalous as to him, A impertinent 
as between the parties, but he may bo authorised 
so to do upon making a special application to the 
court. — WiiJJAMR t'. Douglas 0^42), 5 Beav. 
82 ; 6 Jur. 379 ; 40 E. R. 608. 

494 . Party In contempt.] — The pltf. was 

ordei*ed to pay some costs to deft.. A, on the other 
hand, deft, was ordered to pay other costs to pltf. 
Pltf., being in contempt for non-payment of the 
costs, moved tliat the costs might be set-off : — 
Held : it was comjietent for pltf., though in con- 
t-empt, to refer, for scandal A impertinence, an 
affidavit liled on the part of deft, in opposition to 
the motion.— Catteli, v. Simons (1843), 5 Beav. 
396 ; 49 E. R. 631 ; subsequent proceedings, 6 

Beav. 304. 

495. Application in chambers.] — Where pleadings 
cont-ain irrelevant matter, application should be 
made at chambei’s to have it struck out. — Farlar 
V. Farlar (1858), 1 Sw. A Tr. 121 ; 27 E. J. P. A M. 
103 ; 31 L. T. O. S. 122 ; 104 E. R. 058. 

496. Objections not encouraged. J— Deft. P. having 
agreed with L. for the purchase of certain propertv , 
the day x>revious to that fixed for the completion 
of the purchase searched the register of the Insol- 
vent t'ourt, A found that L. had been an insolvent 
in 1831. He must then havt* sworn tliat he was 
not entitled to any property in possession, re- 
mainder, or exp(‘ctancy, whereas lu* was in pos- 
ses.sion of the property in (pn^stion. l"pon the 
discovery of the insolvency, deft, gave ])ltf. notice 
to rescind the contract. Pltf., however, having 
obtained a reh‘as(* from his cr(*ditors, fil(‘d a 
bill for specilie jierformance ; in the answ(*r to 
which deft, said pltf. s<4d the ))roperty “ falsely 
claiming k) he entitled thereto,” A aftiuwards 
repeated the same oxpre.ssions. He also stated tliat 
pltf. had concealed his insolvency. A ” speculated 
upon the possibility of his not searching the 
Insolvent C’ourt.” To this answer (‘xceptions wen* 
taken for scandal A impertimmci*. The master 
allowed the latter, A exceptions w(‘ie taken to his 
rt*port on that account. 

I cannot encourage tlu* ]jractic(‘ on ('it lx*!* si(U‘. 
True, it is in tin* answer, hut then it is don«* 
because it is disagreeable to the other sid<». On 
the (Aher hand, it is n(»t a lit subject for refer(*nce 
to th(‘ master for si'andal A impertinence ; n(*ither 
is it proper to come here (Ui exceptions from the 
master’s report. On tlu* out* hand jJtf. com'ealed 
his in.solvency, which is sonu'what inmicent, but 
it is not so h(‘re ; A on the other tlu* language used 
is not material, but still it is too trump(*ry A 
ridiculous to come liore about. Uk' inasU*!* has 
found the impertinence, but not the scandal. The 
whole proceeding is excessively foolish A ridiculous. 

I will not disturb the master’s report. I overrule 
the exceijtions, A give costs to neither side 
(l^ANGDALK, M.R.). - EaWson T*. PaDDON (1815), 
4 L. T. O. S. 490. 


SuB-spxT. 4 . — Striking Out. 

497. Discretion of court.]— K n(^wles v, Roberth, 
No. .564, post. 

498. Reasonable latitude allowed to parties.] — 

Tomkinson V. South-Eastern Ry. Do. (No. 2), 
No, 445, ante, 

499. Only when irrelevancy clear.]— Anon. (1843), 
No. 444, ante, 

500. Allegation not supported by evidence.] — 

Be Burkill, Ex p. Hampson, No. 466, ante. 
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501. Pleading rendered Inconsistent or insufflcient 
by striking out — ^No defence.] — A llfbey v. All- 
FRBY, No. 450, ante, 

502. Irrelevancy at commencement of suit — 
Possibility of becoming relevant at hearing.] — 

Matter ought not, at the commencement of a suit, 
to be treated as impertinent, which may at the 
hearing be found relevant. 

A tinistee called on deft, to set forth whether, 
for the reasons in the bill stated or some other & 
what reasons, he was unable to execute the trusts 
“ or how otherwise.” Deft, in his answer imputed 
to pltf.’s solicitor needless delay in effecting a 
proposed compromise, his inducement being to 
favour another solicitor, his personal friend : — 
Held : the statement was not scandalous. — 
Kei:vp> V, Baker (1H51), 13 Beav. 430 ; 51 E. R. 
108. 

503. Part of pleading irrelevant, part unintelligible 
& part offensive — Whole struck out.]--Tho whole 
of a statement of claim, i)arts <jf Avhich are unin- 
t/elligible, other parts of which are iiTelevant, A 
other parts of which contain offensive charges 
against the (lefts., may bo struck out under Ord. 
XXVil., r. 1. — ('ASHiN V, Craddock (1870), 3 
Ch. 1). 370, C. A. 

504. Scandal & irrelevancy as to one part — 
Irrelevancy alone as to other.] — Wliere a deft, has 

obtained an order for time to answer A then files 
exceptions topltf.’s bill for scandal A impertinence 
as to some part, A as to tlie other part for imperti- 
nenc(‘ alone the court will permit the reference as 
to scandal A impertin(*nc(‘ jointly, but not as to 
impertinence alone.— M itfohd r. Mitp'ord (1830), 
0 I;. J. O. S. Ch. 20. 

505. Irrelevant matters mixed up with material 
parts of schedule — General objection on ground of 
irrelevancy.] - Where th<3 deft., in a schedule to 
liis answer, set foi*th a great deal of irrelevant A 
impertinent matter, it was held that the pltf. was 
iK)t bound to point out the particular portions of 
the schedule which were impertinent, but the whole 
being mixed up with the material parts of the 
.schedule, a geni'ral exception ought to be allowed. 
—Boyd r. Boyd (1818), 11 I.. T. O, S. 325. 


SEi 1 . 3. SCANDALOUS MATTER. 

SUR-Si:( T. l. -lN (ii:NERAL. 

R. S. C., Ord. XIX., r. 27. 'J lie Court or a .liulpc uiiiy at any I 
) of the ])roce(MliiiR« ordrr to bo striK k out or amended any 
matter Jn any Indorhomcnt or pleading which may bo un- 
necessary or seandaloiiH or whlrh may tend to prejudice, 
embarrans, or delay the fair trial of the action ; aud may In any 
such cane, if tluiy or ho shall think tU, order the costs of the 
application to be paid between solicitor and client. 

506. Scandalous matter A Irrelevant matter.] — 

Ej:niioulet v, Bassavant, No. 490, ante, 

607. .]— Law.son V, Paddon, No. 490, 

ante, 

508. .]— Balguy V, Broadiiurst, No. 408, 

ante, 

609. Objection to part on ground of scandal 

A Irrelevancy — Irrelevancy also as ground of 
objection to other parts.] — M itford r, Mitford, 
No. 504, ante, 

610. Scandalous matter relevant to irrelevant 

matter raised by other side.] — Scandalous matter 
irrelevant to the real question at issue in a suit 
but relevant to an irrelevant issue raised by a 
party to the suit, will not bo expunged by the 
court at the instance of the person who raised the 


irrelevant issue. — Bruff v, (Jobbold, h\r p, 
Ayres (No. 2) (1872), 20 L. T. 780 ; 20 W. H. 
734, C. A. 

611. Validity of registrar's finding.]:— 

Reference to the registrar to find impertinence 
A scandal. The registrar reported some parts 
impertinent, some scandalous, A some im- 
pertinent A scandalous ; — Held to have exceeded 
his authority in finding simply, either scandal or 
impertinence . — Re Bracher, Ex p, Saunders 
(1841), 11 L. J. Bey. 9. 

512. Scandalous matter as to solicitor employed — 
Inserted by solicitor for opposing side under 
counsel’s name — Without authority.] — Reference 
for scandal A impertinence, on the joint petition 
of pltf. A of his solr., the pleading being scandalous 
as to the latt/cr. Solicitor having inserted scanda- 
lous matter in an answer, A put counsers name 
thereto without authority, committed A ordered 
to pay costs. —Bishop v, Willis (1842), 5 Beav. 
83, n. 


Sub-sect. 2.— What is Scandalous Matter. 

See R. S. C., Ord. XIX., r. 27, supra. 

Actions in respect of felonious torts, sec 
Action, Vol. I., pp. 60-00, Nos. 490-515. 

513. Nothing that is strictly relevant to merits.] — 
Reference for scandal may be at any time ; not 
so as to mere irnpertiuemee. Scandal includes 
impertinence ; but a matter may be impertinent 
without being scandalous. Nothing scandalous 
that is strictly relevant to the merits. — F enhoulet 
V, Passavant (1750), 2 Ves. Sen. 24 ; 28 E. R. 10. 

514. .] — Matter in an answer, relevant 

according to the case made by the Bill, not seanda- 
lous ; whatever may be the nature of it. — St. 
John (Lord) v. St. John (Lady) (1805), 11 Ves. 
520 ; 32 E. R. 1192. 

615. .] — Allegations, material to the issue, 

are not impertinent ; A, being rc»lovant A pertinent, 
though they may be false. A, of whatever natuiv, 
are not scandalous. Scandalous matter, as allega- 
tions, reflecting upon moral character, A not 
relevant to the subject to be expunged from the 
record whether in a suit, or bankruptcy, A with- 
out an application . — Ex p. Simpson (1809), 15 
Ves. 170 ; 33 E. R. 831. 

616, .] — Nothing can be scandalous which is 

relevant (Cotton, L.J.). — Fisher v, Owen (1878), 
8 Ch. D. 053 ; 47 L. J. Ch. 081 ; 38 L. T. 577 ; 
42 J. P. 758 ; 20 W. R. 581, C. A. 

517. Fraud.] — If facts stated in an answer 

are relevant A material, tliey cannot be treated 
as scandalous ; A, if they constitute a fraud, the 
answer is not scandalous, only because it draws the 
legal conclusion which the premises furnish ; 
neither can facts bo considered immaterial, because, 
having been once stated, they are not repeated in 
the part of the answer in which they would be 
material. 

The master having allowod all the exceptions 
taken to an answer for scandal, deft, excepted 
generally to his report. It appeai-Log that the 
answ^er Avas not scandalous in all the particulars 
excepted to, the exception was allowod. — 
Montriou V. Carvick (1841), 0 Jur. 97. 

518. Claim for curing the foul disease.] — A 
declaration of a surgeon for curing the foul di^^e 
ought to be referred for scandal. — A non. (1755), 
2 Wils. 20 ; 95 E. R. 663 

519. Reflections on moral character — Irrelevant 
to issue.] — In a foreclosure suit, where for the 
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Sect, 3 » — Scandcdoxis ynaiier : Suh-srci, 2.] 

allefj:od purpose of showing that the suit had been 
instituted tlirough a vindictive motive, the deft, 
introduced into liis answer matter injurious to 
the pltf.'s character, which had previously 
been made the subject of a public document. The 
court, on exceptions for scandal, ordered such 
matter to be expunged as irrelevant to the 
question of issue. — ^dmukds v. Brougham (Lord) 
(1800), 13 L. T. 790 ; 12 Jur. N. 8. 150. 

520. .J — Ex p. Simpson, No. 615, 

ante, 

621. Setting aside will for undue influence.] 

— In a bill by the testator’s son & heir at law, 
impeaching a will, on the ground of undue influence 
exercised by a female deft, over the testator’s 
mind, an allegation that she at a time specified 
was discovered to have engaged in a criminal 
connection with the testator, A that she openly 
cohabited with him as if she had been his wife, 
is not scandalous or impertinent.— Anon. (1835), 
1 ]M>. A Cr. 78 ; 40 E. IL 300. 

522. Statement of particular acts of mis- 

conduct — Injimction to restrain executor from 
acting.] — Where, in a bill filed by the creditors for 
the administration of an estate, A for an injunction 
to restrain the executor from acting in the trusts 
of the will, the pltf. states generally, that the 
executor is of bad character A drunken habits, 
<fe unfit to act as executor, it is not scandalous or 
impertinent in the pltf. to strengthen his case by 
st/ating the particular acts of misconduct com- 
plained of. — E verett v. Prytuehg( ii (1841), 12 
Sim. 303 ; 11 L. J. Eh. 0, 54 ; 0 Jur. 3 ; 59 E. B. 
1171. 

523. Loan made to enable mortgagee to 

seduce daughter — Action to set aside mortgage.] 

l^pon a bill by a daughter tu set aside a mortgage 
executed by Jier lor her father : — Held : state- 
ments of facts tending to show that the object 
of the loan to tlie father was to enable tlie mort- 
gagee to effect her s(‘duction were not scandalous. 
— B. r. W. (1802), 31 Beav. 342 ; 54 E. It. 1170. 

524. Husband’s charge of adultery against 

wife— -In answer to interrogatories.] — In cross- 
suits between husband A wife, with reference 
to certain leaseholds the separate property of the 
wife, the husband set up an agreement made on 
the marriage, that in consideration of advances 
by him to pay the debts of his wife’s first husband, 
she would concur with him in selling the leaseholds 
to recoup him ; A in answer to mterrogatories 
by the wih*, the husband preferred against her a 
charge* of adultery. On exceptions to such answer 
for scandal : — Held : the exceptions must be 
allowed, A everything with reference to the 
adultoiy struck out, with costs. — Bearse v, 
PEARbE, I’EAHbE V, Pearse (1873), 29 L. T. 453 ; 
22 W. B. 09. 

625. Title of answer reflecting on plaintiff.] — If 

the title of an answer reflects on pltf., it is scandal, 
because it is not part of the deh'nce, nor can be 
X>ut in issue.^ — I’ECK v. Peck (1728), Mos. 45 ; 
25 E. R. 201. 

526. Allegations as to neglect of duty — No 
evidence in support .] — Re Burkile, Ex p. H amp- 
son, No. 466, ante, 

527. Mere attempt to discredit plaintiff — 

Calculated to prejudice fair trial.] — The action was 
brought on two policies of marine insurance. 
The main defence was that the ship was unsea- 
worthy. Paragiaph 8 of the statement of defence 
was as follows : “ If tlie Arzilla was ever lost or 
abandoned, which is not admitted, an official 
inquiiy was held as by law required as to the cir- 


cumstances of her loss. Pltfs. were present & 
parties thereto. Ac upon such inquiry, aiter hear- 
ing pltfs. tlie Wreck Commissioners duly found 
that the Arzilla was not seaworthy when she left 
(Cardiff & tliat her general state was unsatisfactory ; 
& that pltfs. had shown lamentable want of care 
in sending her to sea as they had done.” 

Tliis paragraph seems to me to be a mere attempt 
to discredit the pltfs. & to be calculated to prejudice 
the fair trial of the action. No authority has been 
produced in support of it ; I am of opinion that to 
allow it would bo contrary to principle (Field, J.). 
— Smith & Co. v, British Marine Mutual 
Insurance Association, [1883] W. N. 233 ; 
Bitt. Rep. in Ch. 158. 

528. Concealment & non-communication of 

risk — Allegations not proceeded with.] — Brooking 
r. Maudslay, No. 478, (mte, 

529. Allegation of malice or hostility — Action to 
remove trustee. | — If a bill be filed by a cestui que 
trust for Ihe purpose of rc'moving a trustee, it is 
not scandalous or impertinent to cliallenge every 
act of the trustee as misconducl, nor to impute 
to him any corrupt or improper motive in the 
execution of the trust, nor to allegt* that his con- 
duct is the vindictive consequence of some act 
on the jiart of the cestui que trusty or of some change 
in his situation ; but it is impertinent, & inay be 
scandalous, to state any cmnimstances as evidence 
of general malice or personal hostility, because the 
fact of malice or hostility, if established, affords 
no necessary or l(*gal inference that the conduct 
of the trustee r(*sults from such motive, Ac because 
such a course of proceeding tends to rend<*r a bUl 
in eipiity an instrument of inquisition into the 
private life of every trusB^e (Leach, V.-P.). — 
Portsmouth (Earl) t. Fellows (1820), 5 Madd. 
450, 451 ; 56) E. B. 9t>7. 

530. Offensive statements.! — A bill contaming 
offtmsive statements ord(‘r(‘d, by consent, to be 
taken off the tile.— J ewin v. Taylor (1842), 6 
Beav. 120 ; 11 L. J. Ch, 397 ; 49 E. R. 770. 

531. .] — Pasiiin V. Craddock, No. 503, 

ante, 

532. Imputing needless delay in effecting pro- 
posed compromise — Inducement to favour another 
solicitor.] — Reeves v. Baker, No. 502, ante. 

533. Withdrawal of certain charges against 
defendant as consideration for contract — Action 
on contract — Setting out charges.] — A pltf. having 
declared upon a contract, in consideration of his 
withdrawing certain charges against the deft., 
A having in liis declaration set them forth & alleg(‘d 
them to be true, the court upheld an order, made 
by a judge at chambers, to strike out these allega- 
tions, as impertinent ; Ac interrogatories as to the 
truth or bona fidcs of the charges were not allowed, 
before issue joined. — D ickson v. Wilton (Earl) 
(1863), 11 W. R. 365. 

534. Fraud — Statement of circumstances which 
may impute fraud.] — Where a statement in a bill 
aUegos circumstances which may impute fraud, 
such statements will b(* considered scandalous 
& ordered to be expunged. — ^Atwool v, Eerrier 
(1866), 14 L. T. 728 ; 14 W. R. 1014. 

535. Imputation that one defendant had 

knowledge of other defendants’ irregular trans- 
actions.] — The pltf.’s bill charged that a certain 
bill of exchange ought to be delivered up to be 
cancelled, on the ground of fraud, & that “A. B., 
one of the defts., had knowledge that another of 
the defts., C. D., had been mixed up with irregular 
transactions connected with bills of exchange ” : — 
Held : to be not scandalous, Ac that such deft, was 
bound to answer. — Finney v. Godfrey (1869), 21 
L. T. 631. 
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686. Statement of prior criminal proceedings 

— Wholly unconnected with subject-matter of 
action.] — Pltfs., who carried on an extensive and 
well-known business as auctioneers under the firm 
of “ Christie, Manson, & Woods,” filed their bill to 
restrain the issuing of the prospectus of a limited 
company to be “ formed for the purpose of acquir- 
ing & working the well-known & rapidly increasing 
auction &; general land, estate, & house agency 
business of Messrs. Christie &; Christie.” The bill 
alleged that the business of the pltfs. was the only 
well-known business of auctioneers connected with 
the name of Christie, & that the description in the 
prospectus of the business therein mentioned was 
inapplicable to any business of the defts. the 
Chnsties, & was inserted to induce the public to 
believe that the business was that of the pltfs. 
The bill then alleged that C. J . Christie, one of the 
defts., was adjudicated bankrupt in 1809 & paid 
no dividend, & had obtained his order of discharge 
in 1870 ; that in 1809 he was committed for trial at 
the Marylebone Police Court on a charge of fraud by 
means of false cheques ; that a report in the Times ^ 
which was set out in the bill, was a correct report 
of what took place at the committal ; that the 
money in respect of which the charge was made 
was subsequently paid by a relation, & the prosecu- 
tion abandoned. Defts., the Christies, excepted 
for scandal to the allegations as to the criminal 
proceedings in 1869 : — Held : that the allegations 
were scandalous & must be expunged, for that the 
deft.’s having committed, in 1869, a fraud wholly 
unconnected with the subject-matter of this suit 
would have been irrelevant, & that, d fortiori, 
an allegation that he had been conimittod for trial 
on a charge of having been guilty of such fraud, 
without any allegation that he had been guilty 
of it, was iri‘elevarit. — Christie v. Christie (1878), 
8 Ch. App. 499 ; 42 D. .T. Ch, 544 ; 28 L. T. 607 ; 
21 W. P. 498, V. A. 

537. Fraudulent dealings as usual course of 

conduct — Usual course of conduct irrelevant & 
scandalous.] — Blake r. Albion Dire Assurance 
Society, No. 470, ante. 

Allegation in action on New Procedure list.] 
— See Part XCIV., Sect. 7, sub-sect. 1, post. 

638. Rigging the market — Action for specific 
performance of contract to sell shares.] — The bill 
alleged that under a certain contract pltf. was 
entitled to shares in a company. It then alleged 
that deft, w^as in fact in league with other persons, 
in order to deal with the shares & contrive opera- 
tions on the Stock Exchange, popularly called 
rigging the market, lor the puri)ose of bringing the 
shares up to a fictitious value in the market. The 
bill prayed a decree for specific performance of the 
contract : — Held : the allegation of improperly 
dealing with th(* sliares was scandalous matter, 
not pertinent to the relief sought, & must be 
expunged from the bill.— Uubery v. (Jkant (1872), 
L. li. 13 Eq. 443 ; 42 Jj. J. Ch. 19 ; 20 L. T. 638. 

539. Action on voluntary bond — Cohabitation 
between parties — Full details of misrepresentation 
leading to giving of bond set out.] — Where the 
defence to an action on a voluntary bond set out 
full details, instead of simply alleging that there 
had been cohabitation between the parties, & 
stating the false representations which led the 
deft, to give the bond, the defence was struck out 
as scandalous ; costs to be the pltf.’s in any event. 
—Duncan v. Vereker (1876), Bitt. Prac. Cas. 
130 ; 2 Char. Cham. Cas. 44. 

640. “ Having heard ” of verdict obtained against 
defendant.] — The statement of claim alleged that 
the husband had, immediately after the marriage, 
taken the pltf. out of England &; deserted her, 


that she had returned to England & had refused 
to return to him, “ having heard,” as the fact is, 
that a verdict was obtained against the husband 
for an assault upon a girl under the age of fourteen 
years. The husband moved, under Ord. XXVII., 
r. 1, to strike out the words “ having heard,” 
etc., as scandalous : — Held : the words were 
scandalous & irrelevant, & must be struck out. — 
Coyle V. Cuming (1879), 40 L. T. 455 ; 27 W. B. 529. 

541. Allegation of debauchery & communication 
of venereal disease — Action for breach of promise of 
marriage.] — A statement of claim, after alleging 
a promise by deft, to marry pltf., went on to aUege 
in paragraph 4 that ‘‘the pltf., relying upon the 
said promise, permitted the deft, to debauch & 
carnally know her, whereby deft, infected her with 
a venereal disease.” It then alleged a breach of 
the said promise. An order having been made at 
chambers to strike out paragraph 4 of the claim : — 
Held : the order was wrongly made, upon two 
grounds, first, the facts alleged in the paragraph 
complained of, were ‘‘ material facts ” within the 
meaning of Ord. XIX., r. 4, & as such were properly 
pleadable, secondly, that, even if they were not, 
the court had no power to strike the paragraphs 
out, the statements therein neither being scanda- 
lous nor tending to prejudice or embarrass the fair 
trial of the action within the meaning of Ord. 
XXVII., r. 1. — Millington v. Loring (1880), 
6 Q. B. D. 190 ; 50 E. J. Q. B. 214 ; 43 L. T. 657 ; 
45 J. P. 268 ; 29 W. B. 207, C. A. 

542. Seduction — Claim disclosing felony. 1 — In an 
action for the seduction of the pltf.’s daughter 
a paragraph of the statement of claim alleged that 
deft, administered noxious drugs to the daughter 
for the purpose of procuring abortion : — Held : 
the paragraph could not be sti-uck out as disclosing 
a felony for which the deft, ought to have been 
prosecuted, inasmuch as the pltf. was not the 
person upon wliom the felonious act was com- 
mitted & had no duty to prosetmte. — Appleby v. 
Eranklin (1885), 17 Q. B. 1). 93 ; 55 L. J. Q. B. 
129 ; 54 L. T. 135 ; 50 J. P. 359 ; 34 W. B. 231 ; 
2 T. E. 11. 170. 

See, generally. Master & Servant, Vol. 
XXXIV., pp. 171 et seq. 

543. Statement that plaintiff’s acts in various 
particulars unlawful.] — Allegations in a defence 
which are ambiguous & may or may not raise new 
issues, will be struck out. The words “ material 
facts ” in Ord. XIX., r. 4, do not mean merely 
facts which must be proved in order to establish 
the existence of the cause of action, but include 
also any facts which the party pleading is entitled 
to prove at the trial. 

E. brought an action against B. claiming (1) to 
restrain him from continuing a connection between 
his premises & E.’s private drain ; (2) to have a 
building which had been erected by B. pulled down 
as darkening E.’s ancient lights ; (3) danfages. 

B. by his defence alleged that the drain in question 
did not belong to E., that he, B., had never con- 
nected his premises with any drain belonging to E., 
who, however, had constructed a new drain for 
private purposes of his own, below & in connection 
with the existing main sewer, & he alleged that 
“ the pltf.’s acts aforesaid were in various par- 
ticulars unlawful, but the deft, is in no wise 
responsible for them ” : — Held : the latter allega- 
tion was ambiguous, ‘‘ scandalous, & embarrassing,” 
& must be struck out. 

With reference to E.’s claim in respect of lights 
B. alleged that in another action, a new trial of 
which was still pending, E. had sworn that the 
lights in question were not ancient, & was therefore 
estopped from alleging in the present action that 
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Sect. 3 . — Scandalous matin’: Snb-sicls. 2, 3 iL’ 4. 
Sect. 4 : Suh-sccl. 1.] 

they were ancient : — Held : tliis was not an 
allegation of a “material fact ” within the al)o\(* 
definition, but was calculated to prejudice the fair 
trial of the action, & the paragraph containing it 
must therefore be struck out. — Lvmb v. Beattmont 
(1884), 49 L. T. 772. 


Sub-sect. 3 .— Scandaeoi .s Mautek in Indorse- 
ments OR Pleadings, Affidavits, Interro- 
gatories, p:tc. 

Sec P. S. Ord. XIX., r. 27, p. fiJ, ante. 

544. In defence delivered pursuant to judge’s 
order.] — This \\ as a motion on behalf of O., one of 
the (lefts, to the action, to strike out on the ground 
of scandal, part of the statement of defence of a 
co-defendant M., \^hlch had been delivered to liim 
in pursuance of an (U'der in chambers by which it 
was ordered that the deli\ery of the statement of 
defence of the deft. M. should be notice to the (41u‘r 
deft, under the Judicature Act, 1875, sect. 25 (3), 
and Ord. XVI., r. 17, of the claim of the deft. 
M. against, the other defts. <S: that the questions 
in the action between several defts. should be 
determined in the action. The IMaster of the 
Bolls observed the order in chambers was a propeu* 
one, & that he freqmmth made such orders under 
sect. 24 (3) of the Act, for the trial between co- 
defendants of issues in uhich the pltf. was not 
mt.erested but which uere germane to the matter 
in dispute, & convenient to be tried with the otlu‘r 
issues, but that he never made such orders unh'ss 
the pltf. consented. 11 is Lordship considered that 
the order obtained in chambers did not preclude 
deft. O. from nuning to strike out part of the 
defence delivered to him in pursuance thereof on 
the ground of scandal <S: ordered the part objected 
to to be struck out accordinglv. — Bright r. 
Marker, [1878] W. N. 211. 

545. In affidavit.] — It appears to me that the 

matter contained in these affidavits is scandalous, 
tV is utterly irrelevant to the matter in disput(‘ 
between the parties. The affidavits must, there- 
fore, be taken off the file, the jiarty uho filed 
them must pay the costs (Kinder^^ley, — 

(ioDDARD V. Parr (1855), 24 L. J. Ph. 783, 785 ; 
20 1j. T. O. S. 19 ; 3 W. B. 633. 

546. .] — Pltf. having appealed from part 

of a judgment, <te respondent having given a 
(TOSS notice of appeal : — Held : the court has 
power to strike out scandalous matter from an 
affidavit, or to order the person who has filed it 
to pay the costs of it, on the application of any 
person, even a stranger to the action, or mero 
nioiu. It is not necessary that an application 
should be made by the injured person. — Crack- 
NAIX V. Janson (1879), 11 (li. 13. 1 ; 40 L. T. 
040 ; 27 W. B. 851, C. A. 

547. In bill of costs delivered.] — The general 
jurisdiction of the court to prevent proceedings 
before it being made the vehicle of scandal, or 
impertinence extends to a bill of costs delivered ; 

accordingly, entries in a bill of co.sts which 
contain scandalous matter will be ordered to be 
struck out .^ — He Miller, He li’RENcn, IvOve v. 

(1884), 54 L. J. Ch. 206 ; 51 I.. T. 853 ; 
33 W. B. 210. 

548. In particulars given under counterclaim.] — 

Where the court is of opinion, from the particulars 
given under a counterclami, that it is not bond 
fide, & where it contains scandalous charg<^&, the 
couit will order it to be stiiick out as an abuse of 


the process of the court, & also as a pleading 
which “ should not be allowed ” under Ord, XIX., 
r. 3.— Lee v. Ashwin (1885), 1 T. L. B. 291. 

549. Interrogatories.] — ^An action having been 
brought to set aside a deed of gift made by a lady 
a few days before her death, on the ground that 
the instructions for it were given while she was in 
a state of stupor produced by large doses of a 
narcotic drug, the pltf. exhibited interrogatories, 
follow ing out in detail the statements of the claim, 
with a view of showing that the deft., who was the 
giantee in the deed of gift, had procured the drug 
for her & encouraged her to take it, in order to 
avail himself of the stupor which it produced to 
obtain the execution of the deed of gift. Deft. 
mov(‘(l to strike out the interrogatories as scanda- 
lous, iiTelevant, A not put bond fide for the pur- 
1 loses of the action : — Held : the interrogatories 
imiuired after matters amounting to an indictable 
offence, & must therefore be disallowed : — Held : 
(on appeal) supposing the matter inquired after to 
be an indictable offence, that was no reason for 
striking out an interrogatory, which, being 
relevant, was not scandalous ; that the remedy 
of the deft, w^as to decline to answer, on the ground 
that his answer might tend to criminate him. — 
PisiiER r. Owen (1878), 8 Ch. D. 045, 046 ; 47 
L. J. Ch. 081 ; 38 L. T. 577 ; 42 J. P. 758 ; 20 
W. B. 581, C. A. 

550. .] — This was a charge of fraud which 

ajipeared to be built upon extremely slender 
grounds. In order to make out the fraudulent 
representation it must first be made manifest that 
defts. knew the question was being put to them in 
a sense in wdiich their answers would have been 
simply lies, deliberate lies, lies certain to be 
detected upon any inquiry. This is not a kind of 
fraud to be lightly imputed. It is far more 
reasonable to conclude that what was done was 
not done fraudulently, though it might be care- 
lessly. Then, that being the condition of things, 
w^e have to say whether these inquiries should be 
permitted — inquiries obviously intended to obtain 
from the defts. disgraceful admissions, which may 
turn out to be in no way relevant to the action. 
The inquiries go far beyond the mere reputation 
of the lady & whether it w^as known. And are we 
to allow questions to be put which may put on 
record, for all time, most discreditable conduct ? 
The rule of court enables us to exercise a dis- 
cretion in such cases, & a judgment as to whether 
the inquiries are necessary at this stage of the case. 
I think they are not, & therefore restore the order 
of the master disallowing them (Mathew, J.). — 
Kemble v. Hope (1894), 10 T. L. B. 254, 265; 
affd., 10 T. L. B. 371, C. A. 

551. Scandalous matter in answer.]— Pe arse 

V. l^ARSE, Pearse V. Pearhe, No. 524, ante. 

.-]—S€e B. 8. C., Ord. XXXI., r. 7, <£:, 

generally. Discovery, Inspection, & Interro- 
gatories, Vol. XVIII., p. 191, Nos. 1398 ct seq. 


Sub-sect. 1. — Ob.iections on Oround of 
Scandal. 

Sec K. 8. C., Ord. XIX., r. 27, p. 01, ardc. 

552. When taken.] — Deft, having answered the 
bill cannot afterwards refer it for scandal. — 
Abergavenny (Lady) v. Abergavenny (Lady) 
(1725), 2 P. Wms. 311 ; 24 E. B. 744. 

558. .] — Beference for scandal may be at 

any time ; not so as to mere impertinence. Scandal 
includes impertinence ; but a matter may be 
impertinent without being scandalous, Notliing 
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scandalous that is strictly relevant to the merits. — 
Fenhoulbt V. Pabsavant (1760), 2 Ves. Sen, 24 ; 
28 E. R. 16. 

664. -*] — ^When a deft, hath obtained an 

order for time to answer he cannot refer the bill 
for impertinence ; but scandal may be referred at 
any time. — Ferbar v. Ferrar (1762), Dick. 173 ; 
21 E. K. 236. 

666. Necessity to specify parts of pleading alleged 
to be scandalous.!— The pltf. refers the answer for 
scandal & impertinence, & the master finds the 
answer neither scandalous nor impertinent, the 
Itf. on excepting to the master’s report must in 
is exceptions show wherein, in what line or page, 
& how far, the answer is scandalous or impeHinent, 
in order that such part of the said answer may be 
expunged by the master, & it is not sufficient in 
the exceptions to say in general, that the answer 
is scandalous & impertinent. — Graven v, Wright 
(1723), 2 P. Wms. 181 ; 24 E. R. 691. 

666. By whom taken — By stranger to cause — 
Matter scandalous as to party objecting — Irrelevant 
as between parties to suit,] — A stranger to a cause 
cannot, as of course, except to & refer a pleading 
alleged to be scandalous as to him, & impertinent 
as between the parties, but he may be authorised 
so to do upon making a special ai)plication to the 
court. — Williams v. Douglas (1842), 5 Beav. 82 ; 
6 Jur. 379 ; 49 E. R. 608. 

557 . Scandalous matter in affidavit.] — 

Cracknall V. Janson, No. 646, ante, 

558. By party in contempt.] — Cattell v, 

Simons, No. 491, ante, 

559 . By co-defendant — Part of defence 

struck out.] — This was a motion on behalf of O., 
one of the defts. to the action, to strike out, on the 
ground of scandal, part of the statement of defence 
of a co-deft. M., which had been delivered to 
him in pursuance of an order in chambers by 
which it was ordered that the delivery of the state- 
ment of defence of the deft. M. should be notice 
lo the other deft, under the .Judicature Act, 1875, 
s. 24 (3), and Ord. XVI., r. 17, of the claim of the 
deft. M. against the other defts., & that the 
questions in the action between several defts. 
should be determined in the action. The Master 
of the Rolls observed the order in chambers was a 
proper one, & that he frequently made such orders 
under sect. 24 (3) of the Act, for the trial between 
co-defts. of issues in which the pltf. was not 
interested, but which were germane to the matter 
in dispute & convenient to be tried with the other 
issues, but that he never made such orders unless 
the pltf. consented. His Lordship considered that 
the order obtained in chambers did not preclude 
the deft. O. from moving to strike out part of the 
defence dehvered to him in pursuance thereof on 
the ground of scandal & ordered the part objected 
to, to be struck out accordingly. — Bright v. 
Marner, [1878] W. N. 211. 


Sect. 4.— PLEADINGS TENDING TO PREJUDICE, 
EMBARRASS OR DELAY FAIR TRIAL 

Sub-sect. 1. — In General. 

R. S. C., Ord. XIX., r. 27. The Court or a Judge may at any 
stage of the proceedings order to be struck out or amended any 
matter Jn any Indorsement or pleading which may be un- 
necessary or scandalous or which may tend to prejudice, em- 
barrass, or delay the fair trial of the action ; and may in any 
such case, if they or he shall think fit, order the costs of the 
application to be paid between solicitor and client. 

660. General rule.] — In an action to enforce the 
compromise of a former action brought in assertion 
p.p. — 3 


of rights of water, as to which disputes had arisen, 
pltf. will not be allowed, by setting out in his 
statement of claim the allegations as to his right, 
& the corresponding liabilities of deft, which were 
contained in his former statement of claim, to 
relitigate the questions raised in the former 
action, & intended to have been finally disposed of 
by the compromise. Such allegations were accord- 
ingly ordered to be struck out under Ord. XIX., 
r. 27, as embarrassing & unnecessary, though a 
motion for that purpose had been refused by the 
court below. — Knowles v, Roberts (1888), 38 
Ch. D. 263 ; 68 L. T. 259, C. A. 

661. Reasonable latitude allowed.] — In an action 
by a stockbroker in a railway company to restrain 
the company from subscribing out of their funds 
the sum of £1,000 towards the Imperial Institute, 
on the ground that the proposed subscription was 
ultra vires & illegal, the company delivered a state- 
ment of defence which contained paragraphs 
alleging a circular from the secretary of the 
Institute inviting railway companies to subscribe, 
& stating the amounts of the capital & average net 
annual income of the company, the objects of the 
Institute, an agreement with another railway 
company for through booking to the Institute, 
which it was said would lead to increased traffic 
over deft.’s company’s lines & the practice of 
railway companies as to contributing to exhibi- 
tions, regattas, race meetings, & other objects 
calculated to encourage traffic over their lines. 
Pltf. moved under Ord. XIX., r. 27, to strike out 
these paragraphs of the defence as being un- 
necessary & tending to prejudice, embarrass, or 
delay the fair trial of the action, the simple 
question to be tried being whether or not the pro- 
posed subscription was ultra vires : — Held : a 
reasonable latitude must be given to Ord. XIX., 
r. 27, ^ parties must be allowed to plead reasons 
why, as in the present instance, a particular act 
said to be ultra vires was not ultra vires ; that it 
would be a wrong application of the rule to order 
such reasons to be struck out unless the matter 
sought to be struck out were utterly irrelevant ; 
& it was not the meaning of the rule that any 
matter alleged in the defence as a reason should 
be struck out merely because it was a bad reason. 
It could not be said that any part of the defence 
in the present case was so irrelevant that the rule 
ought to be applied ; &, therefore, the motion 
must bo refused with costs. — Tomkinson v. South- 
Eastern Ry. Co. (No. 2) (1887), 57 L. T. 358 : 
3 T. L. R. 822. 

662. “Fair trial of action “ — Any stage of pro- 
ceedings in action.] — The question then arises 
whether tlio payment into court necessarily tends 
“ to prejudice, embarrass, or delay the fair trial 
of the action ” within the meaning of Ord. XXVH., 
r. 1. Now in considering this question we are 
disposed to give a liberal interpretation to the 
words “ fair trial of the action,” & to hold that a 
pleading, which tends to prejudice, embarrass, or 
delay pltf. at any stage of the proceedings in the 
action, not merely so as to prevent him from fairly 
trying at the actual trial of the action, but so as to 
prevent him from ever trying on fair terms the 
real issue between him & the deft., the obtaining 
of a decision upon which is the legitimate object 
of the action, would affect the ” fair trial ” of the 
action within the meaning of the rule ; but giving 
this interpretation to the rule, we are of opinion 
that in general such a payment into court as that 
under consideration has not the effect referred to, 
& ought to be allowed (Thesiger, I^.J.). — Berdan 
V. Greenwood (1878), 3 Ex. D. 251, 266 ; 47 L. J. 
Q. B, 628 ; 39 L. T. 223 ; 26 W. R. 902, C. A. 
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6'<?c7. 4. — Pleadings icndbig to prejudice^ embarrasa 
or delay fair trial: Sub-srcis. 2 cfc 3. j 

Sub-sect. 2. — Striking Out and Amendment. 

Sec R. S. C., Ord. XIX., r. 27, p. 01, ante. 

563. Reasonable latitude allowed.] — Tcjaikinson 
r. South-Eastern Ry. Co. (No. 2), No. 561, ante. 

564. Discretion of Judge — Exercise of discretion.] 

—It seenis to me that the rule that the court is not 
to dictate to parties how they should frame their 
case, is one that ought always to bo preserved 
sacred. But that rule is, of coui'se, subject to this 
modification it limitation, that the parties must not 
offend against the rules of pleading which have 
been laid down by the law’ ; &- if a party intro- 
duces a pleading wliich is unnecessary, A it tends 
to prejudice, enibaiTass, delay tlie trial of the 
action, it then becomes a pleading wdiich is beyond 
his right. We have been told this is a matter of 
discretion for the judge. In one sense it is a 
matter of disci'etion, but that, be it observed, does 
not completely define the situation. The judge is 
clothed by tlie rule with power which he may 
exercise, but the same inile that clothes him with 
power defines the object for which the power has 
to be exercised, in the definition w’hich it gives of 
the subject-matter to which the power should be 
applied. It becomes, therefore, the duty of the 
judge who has to apply the rule, to apply his 
pow’er in a fit case ; ^ a fit case w ill be that wdiich 
fulfils the definition of the rule, &: in which there 
are no other circumstances wdiich make it in- 
appropriate, & inconvenient, or unjust to apply 
the pow’er (Bowp:n, L.J.). — Knowles r. Roberts 
(1888), 38 Ch. D. 263, 270, 271 ; 58 L. T. 259, 
C. A. 

565. Appeal.] — The striking out of pleadings 

as embarrassing, under Ord. XXVII. , r. 1, is a 
matter of discretion in the judge, as a general 
rule, no appeal from his order w’iQ be entertained. — 
Golding v. Wharton Saltw^okks Co. (1876), 1 
Q. B. D. 374 ; 34 L. T. 474 ; 24 W. R. 423, 
C. A. 

566. .] — The question wdi ether defts. ■ 

would be embarrassed w’as a question for the judge | 
to decide in view of the facts & circumstances of I 
each case (Lord Halsbury). — Russell v. Stubbs, 
Ltd. (1908), as reported in 52 Sol. Jo. 580, H. L. 

567. Interference by Court of Appeal.] 

— Although the Court of Appeal will not readily 
interfere wdth the discretion of the court of first 
instance in a matter of procedure, it is its duty to 
exercise its own discretion as to whether a pleading 
is so framed as to embarrass the opposite party. 
In a case, therefore, where a statement of claim 
w’as in the opinion of the Court of Appeal calcu- 
lated to embarrass the defts. by reason of its 
stating immaterial facts, & setting out at great 
length documents which could not be material, 
except as evidence by way of admission, it was 
ordered to be struck out, though a motion for that 
purpose liad been dismissed with costs by the 
court below. The rule that evidence is not to be 
pleaded applies to admissions as well as to other 
evidence. — Davy v. Garrett (1878), 7 Ch. D. 473 ; 
47 L. J. Ch. 218 ; 38 L. T. 77 ; 26 W. R. 225, 

C. A. 

568. .] — Where pleadings are such 

as should be struck out, they ought to be struck 
out by the judge, & not left to be dealt with as a 
question of costs ; but where the judge of the 
court below has exercised his discretion on the 
subject, the Court of Appeal will not interfere, 
unless he lias acted on a wrong principle. Charges 
& statements which woidd not have been improper 


under the former system may nevertheless be 
struck out under the Judicature Acts. — Watson 
V, Rod WELL (1876), 3 Ch. D. 380 ; 46 L. J. Oh. 
744 ; 35 L. T. 86 ; 24 W. R. 1009, C. A. 

569. Whole of statement of claim.] — Riddell v. 
Strathmore (Earl), No. 015, post. 

570. All indorsements on writs embarrassing — 
Objections only to certain portions.] — Whore the 
court is of opinion that the indorsements on a writ 
are embaiTassing or otherwise an abuse of the pro- 
cess of the court, it will order the whole of them to 
be struck out, notwithstanding that defts. may 
have applied to strike out certain portions only ; 
but without prejudice to jiltf.’s issuing a new writ 
claiming relief in proper form. — IIuntly (Mar- 
chioness) r. Gaskeie, [1905] 2 Ch. 656 ; 75 L. J. Ch. 
66 ; 93 L. T. 785 ; 22 T. L. R. 20, (\ A. 

571. Reply — Notice of motion raising specified 
objections — Whole reply struck out.] — Williamson 
V. London & North Western Ry. Co., No. 355, 
ante. 

572. Amendment of plea.] — The court will not 
order a pleading to be amended unless it is so 
framed as to embarrass the opposite side. — Green 
r. Green (1864), 33 L. J. P. M. & A. 64, 83. 

573. .] — l^aragraphs in a statement of claim 

which stated what deft, told i)ltf. w^ere ordered to 
be struck out ; but/ as pltf.’s case was in the know- 
ledge of the deft, the amendment was ordered to 
be deferred until after the deft, had ans^ve^cd 
interrogatories. — Jones v. Turner (1875), Bitt. 
Prac. Cas. 55 ; I Char. C'ham. Cas. 91. 

574. ,] — Penrhyn V. Licensed Victual- 

lers’ Mirror, No. 381, ante. 

575. Statement of claim struck out as against one 
deft. — Leave to amend as against others.] — State- 
ment of claim struck out as embarrassing ad 
against one of the defts., & as against the other 
defts. leave to amend was given. — Edw^ards v. 
Pneumatic Tyre (V>., Ltd., Dunlop Pneumatic 
Tyre Co., Ltd., & Du Cuos (1900), 16 T. L. R. 
308, C. A. 


Sub-sect. 3.™ Particular Cases. 

*SW> R. S. C.. Ord. XIX., r. 27, p. 65, afUe. 

576. Plea so framed that other party forced to 
consult counsel — For purposes of reply.] — The 

court will set aside a plea manifestly false, when it 
is so framed as to put the other party to the 
inconvenience of consulting counsel as to how to 
reply to it. — P latt v. Rust (1849), 14 Ij. T. O. S. 
205. 

577. Irregular in form, or tricky & contrary to 
rules — Plea putting plaintiff to difficult, expensive, 
& needless proof.] — ^A plea which puts pltf. to 
difficult, expensive, & needless proof cannot be 
set aside as embarrassing if it is a lawful plea ; 
emban'assing pleas being such as are at once 
embarrassing &; irregular in form, or tricky, & 
contrary to the rules of practice & pleading. — 
Welland Rail. Co. v. Blake (1861), 6 H. &; N. 
410 ; 30 L. J. Ex. 161 ; 7 Jur. N. 8. 373 ; 9 W. R. 
386; 158 E. R. 169. 

578. Paragraphs stating what defendant told plain- 
tiff.] — ^Paragraphs in a statement of claim which 
stated what deft, told pltf. were ordered tx) be 
struck out ; but as pltf. was in the knowledge of 
the deft, the amendment was ordered to be 
deferred until after the deft, had answered interro- 
gatories, — Jones v. Turner (1876), Bitt. Prac. 
(’as. 65 ; 1 Char, (fiiam. CJas. 91. 

579. Raising matters in defence in mode not 
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permitted by rules.]— The question whether the 
subject-matter of an action is such that service of 
a writ out of the jurisdiction ought to be allowed, 
is a question for the decision of a judge at chambers, 
subject to appeal, Sc deft, cannot raise it by state- 
ment of defence. — Preston v. Lamont (1876), 1 
Ex. D. 361 ; 45 L. J. Q. B. 797 ; 35 L. T. 341 ; 40 
J. P. 745 ; 24 W. K. 928. 

680. Bringing forward defence which party not 
entitled to use.] — The moaning of “ embarrassing ” 
is bringing forward a defence which tlie party is not 
entitled to use. — IIeuoh v. Chamberlain (1877), 
26 W. R. 742. 

581. .] — In an action to enforce a contract 

for the sale of a patent without warranty, it is not 
open to deft, by way of defence to put in issue the 
validity of the patent. A pleading, raising by 
way of defence an issue which the deft, is not 
entitled to raise, is embarrassing, & can be struck 
out. — Liardet V. Hammond Electric I^ight Sc 
Power Co. (1883), 31 W. R. 710, C. A. 

582. ,] — In an action in which relief was 

claimed against four individuals Sc a limited com- 
pany by patentees alleging the defts. to be 
licensees, the defts. pleaded, amongst other things, 
that if the patent was construed so as to include 
w^hat they were doing, it w^ould be invalid for want 
of novelty ; Sc the deft, company also pleaded tliat 
the licence, if any, had been granted to its co- 
defts., that it was not an assignee of or bound by 
the licensee. Sc that the patent was invalid. Pltfs. 
applied to strike out the first mentioned plea Sc 
the plea of invalidity : — Held : these pleas were 
embarrassing Sc must be struck out. — Asirwoimi 
V. Law (1890), 7 R. P. C. 231. 

583. Statements in pleadings alleging matters of 
law.] — Statements in pleading which are not 
demurrers but allege only matters of law that 
might be raised by demurrer are embarrassing Sc 
may be struck out under Ord. XXVII., r. 1. — 
Stokes v. Grant (1878), 4 (\ P. D. 25 : 40 L, T. 
36 ; 27 W. R. 397. 

Necessity to plead facts, not law, see Part III., 
Sect. 1, ante. 

584. Unnecessary statements — Defendant not 
actually embarrassed. ]—Pltfs. sought to have it 
declared that defts. were trustees for pltfs. of 
certain real Sc personal residuary estate, Sc also for 
an account, set up a secret trust, Sc alleged in the 
statement of claim that all testator’s estate had 
originated from gifts made to him by his son, 
pltfs.’ father, Sc from moneys coming into his 
hands as trustee of pltfs.’ father. Defts. applied 
to have the paragraph witli this allegation, Sc 
three other paragraphs, which they stated were 
only put in for the purpose of leading up to it, 
struck out on the pound that they were unneces- 
sary Sc embarrassing within the meaning of the 
jules. Pltfs. contended the same were not em- 
barrassing under the present case where pltfs.’ 
equity arose from a number of minute circum- 
stances, that the paragraplis sought to be struck 
out were first narrative Sc secondly explanatory of 
testator’s motive. Sc in consequence material for 
the objects of the action. Certain portions of the 
statement of claim were struck out by agreement 
between the parties & the question was raised 
whether unnecessary statements were per se 
“ embarrassing ” within Ord. XIX., when it 
appeared deft, was not actually embarrassed by 
them : — Held : Ord. XIX., r. 27, was not intended 
to bring forward special demurrers in a new form, 

Sc statements in pleadings were not to be struck 
out merely on the ground that they were un- 
necessary.— R ock r. PuBSSELL (1887), 84 L. Jo. 45. 

686. Statement of matters bringing agreement 


within principle of catching bargains — Notice to 
other side.] — The court allowed a number of para- 
graphs in a statement of defence which stated the 
existence of various matters which were essential 
to show that the agreement on which the action 
was brought came within the principle on which 
Courts of Equity have granted relief against 
catching bargains with heirs or expectants on the 
life of an ancestor, it not appearing that what was 
so stated was embarrassing in the sense of not 
giving notice to the other side what the deft.’s 
case was, or that there was any allegation which 
could be entirely omitted. — Heap v, M arris 
(1877), 2 Q. B. D. 630 ; 46 L. J. Q. B. 761. 

686. Reasons showing why particular act was not 
ultra vires.] — Tomkinson v. South-Eastern Ry. 
Co. (No. 2), No. 445, ante, 

587. Claim seeking relief not mentioned in writ — 
Costs of former action between same parties for 
same object.] — United Telephone Co., Ltd. v. 
Tasker, Sons & Co., No. 1151, post, 

588. Statement of immaterial facts — Immaterial 
documents set out at length.] — Davy v. Garrett, 
No. 667, ante. 

589. General denial by referring to admissions — 
After pleading lengthy allegations.] — By Ord. 

XIX., r. 17, parties are not allowed in their 
pleadings to deny generally allegations pleaded 
against them, Sc are required to deal specifically 
with eacli allegation of fact of which the truth is 
not admitted. In this case a statement of claim 
of voluminous length had been delivered by pltfs. 
Sc had been met by deft. R. with a statement 
of defence of great length. The pltf. moved under 
Ord. XIX., r. 27, to strike out the final paragraph 
as embarrassing 

The rules of pleading are that each side must 
state specifically the facts upon which it relies Sc 
specifically deny any facts which are denied. 
The adrmssions Sc denials could of course be by 
implication, but it was not permissible for a party, 
especially after pleading lepgthy allegations of the 
other side, to make a general denial by referring to 
admissions, as to put the other party to the 
trouble of hunting up the admissions referred to 
(Chitty, j.). — British Sc Colonial Land Associa- 
tion, Ltd. V, Foster Sc Robins (1888), 4 T. L. R. 
574. 

590. General denial to several allegations of fact.] 

— Pltf. set out in his statement of claim several 
allegations of fact on which to support a claim for 
personal injuries Sc damage against defts. owing 
to their alleged negligence. Defts. in their state- 
ment of defence simply stated that they “ denied 
each Sc all the several statements & allegations 
set out in paragraph 2 of the statement of claim,” 
Sc repeated the same form of denial to paragraph 3 
of the same. Pltf. applied to strike out or amend 
such a statement of defence, & appealed from the 
refusal of both the master & the judge at chambers 
to allow his application : — Held : the appeal 
must be dismissed, on the ground that, though the 
defence did^ not strictly comply with the words 
of Ord. XIX., r. 17, requiring a specific traverse of 
each allegation denied, yet it was intended to deny 
& did in effect specifically deny each Sc every 
material allegation of the statement of claim ; that 
it was not embarrassing. Sc that it could be amended 
by repeating the denial specifically to each allega- 
tion if that were reaUy required by pltf. — ^Adkins 
V. North Metropolitan Tramways Co. (1893), 63 
L. J. Q. B. 361 ; 10 T. L. R. 173 ; 10 R. 600. 
General denials, see Part IV., Sect. 2, ante. 

591. Plea<Ung that action be treated as supple- 
mental to another action — Plea unintelligible.}— 
Pleading that an action be treated as supplemental 
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to another action is unintelligible & will be struck 
out as embarrassing. — Nitrate Securities Trust, 
Ltd. r. Wiixiams (1912), 100 L. T. 730. 

592. Action on negotiable instrument— Plea 
aUeging want of consideration — Agreement not to 
pay if unable to do so,] — To an action by the payee 
against the makers of a promissory note defts. 
pleaded that there was no consideration for the 
note, that it was made subject to the con- 
dition that defts. should not be called upon to 
pay the same if they were not able, but that it 
should be renewed. There was an affidavit that 
the plea was false. The court set aside the plea 
on the ground of its being false & tricky, & 
calculated to embarrass pltf. — Mitford Finden 
(1841). 8 M. & W. 511 ; 151 E. R. 1141 ; sub now. 
Mitford r. Trixder, 10 L. J. Ex. 473 ; 5 Jur. 
081. 

593. Plea that acceptance obtained by fraud 

of drawer — Bill overdue when indorsed.]— If a 

plea be so pleaded that it is manifestly intended 
to embarrass pltf., the court, on affidavit that the 
plea is false, will set it aside. As, where, to an 
action by the second indorsee of a bill of exchange 
against the acceptor, deft, pleaded that the 
acceptance was obtained from him by fraud of the 
drawer, that the bill was overdue when indorsed 
by the drawer to the first indorsee, & that both 
indorsees, at the time of taking the bill, had notice 
of the premises. A ph^a under such circumstances 
is not treated as a mere irregularity. — Levy v. 
Rmlton (1849), 14 Q. B. 418 ; 19 L. J. Q. B. 16 ; 
117 E. R. 164 ; sub jioni. Levt t\ Railton, 14 
L. T. O. S. 200 ; 14 Jur. 19. 

594. Allegation that accounts rendered fraudu- 
lently — Action on covenant to render Just & true 
accounts.] — Action on a covenant in a contract 
to build a steamship for the pltfs., the covenant 
being to render from time to time, as the work 
went on. just A true accounts of all materials 
employed A labour bestowed in the constiiiction 
of the sliip, for the puriiose of asceitaining the 
sums of money to be paid from time to time by the 
pltfs. to the deft. Breach, that the deft, fraudu- 
lently, <fe in order to deceive A defraud the pltfs., 

A to get them to pay money which was not due, 
rendered untrue accounts. The deft, in support 
of the summons. The declaration as it stands 
may possibly be taken to import an allegation 
that the accounts were not only untrue, but wil- 
fully so. The deft., if he does not go down 
to trial with evidence to meet that, may be in 
peril ; A yet, if he does, he may be told afteiwards 
that he did so uselessly, as the substance of the 
cause of action is the rendering untrue accounts. 

The declaration is embarrassing for the reasons 
urged, A it must be amended by striking out the 
word fraudulently (Wieler, J.). — Great Ship 
Co. V. Ruhsell (1862), 3 F. A F. 94 ; 170 E. R. 42. 

595. Action for libel — Imputation of ingratitude — 
Plea setting out passage imputing bribery & in- 
gratitude.] — In a declaration for libel the pltf. set 
out part of a new'^spaper article imputing to him 
ingratitude as election agent to a former employer. 
The deft, in his plea set out the whole article, 
which charged the pltf. with bribery as well as 
ingratitude, A averred, that in the passage he had 
set out the pltf. had omitted words imputing 

Rs to alter the sense A meaning ; that 
the meaning of the article was, that the pltf. 
^ been guilty of bnbery A ingratitude, A that 
the same words in such meaning were true in sub- 
stance A in fact : — Ifeld : an order under the 


Common Law Procedure Act, 1862, s. 62, to strike 
out the plea, as tending to embarrass the fair trial 
of the action, was rightly made. — Brembidqe v. 
Latimer (1864), 4 New Rep. 286 ; 10 L. T. 816 ; 
12 W. R. 878. 

696. Plaintiff left in doubt as to extent of 

Justification Justified.] — In an action for libel the 
deft, by his defence admitted the publication of 
the words but denied the innuendoes, A pleaded 
that to the extent of the facts thereinafter stated 
the words were true in substance A in fact. The 
defence then set out seriatim a number of facts 
A finally contained an admission that the words 
w’ere not wholly justified by the facts thereinbefore 
mentioned, A deft, paid 40s. into court in satis- 
faction of pltf.’s claim : — Held ; this defence was 
bad, A unless amended must be struck out as con- 
trary to Ord. XXII., r. 1, A also as being embar- 
raf^sing, inasmuch as it left in doubt what deft, 
justified A what he did not. — Fleming v. Dollar 
(1889), 23 Q. B. D. 388 ; 58 L. J. Q. B. 548 ; Cl 
L. T. 230 ; 37 W. R. 684 ; 6 T. L. R. 689. 

597. Libel not divisible — Payment into court 

& apology as to part — Justification as to remainder.] 
— ^A plea to part of a libel of payment into court 
wdth aplogy, A a justification of the rest : — Held : 
bad, as the libel was not divisible. — Davis v. 
Billing (1891), 8 T. L. R. 58; 36 Sol. Jo. 59, 
C. A. 

598. Action for slander — Statement of claim 
setting out words — Defence setting out & Justi- 
fying different words.] — Where in an action for 
slander the statement of claim set out the words 
complained of, A the defence set out A justified 
different words : — Held : the defence as pleaded 
was embarrassing A must be struck out. — R ASSAM 
r. Budge, [1893] 1 Q. B. 571 ; 62 L. J. Q. B. 312 ; 
68 L. T. 717; 57 J. P. 361 ; 41 W. R. 377 ; 9 
T. L. R. 347 ; 37 Sol. Jo. 358; 5 R. 336, C. A. 

599. Action for injuries caused by negligence — 
Plaintiff alleged to be ** lawfully ” engaged on 
defendants' premises.] — The first count of the 
declaration charged that before A at the time, etc., 
pltf. was engaged in loading a certain truck with 
stones, A was standing in the said truck for that 
purpose, A the defts. by their servants so negli- 
gently, etc., backed, shunted, A managed certain 
trucks, under the care A management of the defts. 
by their said servants, that the same were by the 
negligence A carelessness, breach of duty A 
improper conduct of the defts., in that behalf, 
driven with great force A violence against the 
tioick in which the pltf. was standing as aforesaid, 

A the pltf. was thereby with great force A violence 
cast out of the said truck in which he was standing, 

A was thereby greatly hurt, etc. The second count 
repeated the allegations in the first count, with the 
addition that the pltf. was “ lawfully engaged in 
loading the said truck ” : — Held : the first count 
could not be supported ; but that on the second 
count, although it would probably have been set 
aside as embarrassing on an application at 
chambers, yet, inasmuch as it contained allega- 
tions showing some duty of care on the part of the 
defts. towards the pltf., to which he was entitled 
by being “ lawfully " there, A a breach of that 
duty by an act of active negligence of the defts., 
the pltf. was entitled to judgment. — Buijman v. 
Furness Ry. Co. (1876), 32 L. T. 430. 

600. Action on contract — Breach of agreement 
to take house — Claim setting out letters between 
parties as containing contract.] — Where in an 
action for an alleged breach of agreement to take 
a house, the statement of claim set out certain 
letters between the parties as containing a con- 
tract by the deft, to take the assignment of the 
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pltf.’s, which mode of pleading was asserted to be 
embarrassing, the statement of claim was neverthe- 
less allowed to stand. — Hope v. Banks (1876), 2 
Char. Cham. Cas. 40 ; Bitt. Prac. Cas. 107. 

001 . Plea that plaintiff suing on own behalf — 

Contract by plaintiff as agent.] — A plea to an 
action on a contract that the pltf . was suing on his 
own behalf, whereas he made the contract as agent 
for a company, will not be struck out as embar- 
rassing. — Golding v, Wharton Saltworks Co. 
(1876), 1 Q. B. D. 374 ; 34 *L. T. 474 ; 24 W. R. 
423, C. A. 

602. Claim for injunction & liquidated 

damages.] — By an agreement made in 1890, the 
pltf. agreed to employ, & the deft, to work for & 
serve the pltf. as tailor, hosier, or outfitter, & it 
was agreed, “ that the deft, should not for the 
space of three years act as tailor, hosier, or out- 
fitter, or take service or act as agent in such 
business within a radius of twenty-five miles of 
the pltf.’s shop, under a penalty of £600 as liqui- 
dated damages.” On June 10, 1893, the deft, left 
the pltf.’s service, & committed a breach of the 
agreement. The pltf. brought this action claiming 
an injunction £500 liquidated damages for breach 
of the agreement, & on motion obtained an interim 
injunction. The action was then set down for the 
point of law to be argued as to whether the deft, 
was not, on payment of £500, absolved from any 
obligation under the agreement. Pltf. now asked 
for an injunction, but withdrew the claim for 
damages : — Held : the deft, ought, when the 
motion came on, to have called on the pltf. to 
elect whether he asked for an injunction or liqui- 
dated damages, as he could not have both. & the 
pleadings were therefore embarrassing to the 
deft. The deft, having gone on, was too late in 
taking the point. & there must be an injunction 
for three years after July 10, 1893. — Gpjnt ik 
Harrison (1893), 69 L. T. 307. 

603. Counterclaims involving new questions — 
Misjoinder of parties.] — Pltf. claimed £10,000 from 
deft. S. under a covenant by S. in an instrument 
under seal, to indemnify pltf. in certain events, 
which happened. S., by his statement of defence, 
contended that the deed w^as void for undue 
influence & by two counterclaims pleaded, first, 
the pltf. was executor of the will of the father of 
8., who had joined in the covenant of indemnity, 
& that pltf. ought to have paid himself the 
£10,000 out of the assets ; secondly, that tlie 
father of S. had bequeathed £10,000 to E. 8., a 
fresh party, on a secret trust to pay this £10,000, 
which ought to be carried into execution. On a 
motion to take the counterclaim off the file : — 
Held : such counterclaims involved new questions 
& a misjoinder of parties, which could not be 
permitted & must be struck out, as tending imduly 
to embarrass the pltf. — Padwick r. Scott, Re 
8cott’8 Estate, Scott v. Padwick (1876), 2 
Oh. D. 736 ; 45 L. J. Ch. .350 ; 24 W. R. 723 ; 

3 Char. Pr. Cas. 107. 

604. Action upon covenant in expired lease — 
Insufficient statement of plaintiff’s title to re- 
version.] — In an action upon covenants in an 
expired lease, pltf. stated the lease, that the term 
had expired, that at its expiration defts. wore the 
assigns of the lease, & liable to perform the lessee’s 
covenants, that pltf. became, & at the expiration 
of the term was entitled to, the immediate reversion 
in the demised property, subject only to the term, 
that he was & is entitled to enforce all the lessee’s 
covenants, & that the defts. had for eight years 
paid him rent : — Held : such pleading was in- 
sufficient, & the pltf. ought also to have shown 
what the reversion was which the lessor had, & 


how pltf. derived his title to that particular 
reversion. Accordingly, a statement of claim 
containing the statements so held to be insufficient 
was ordered to be struck out under Ord. XIX., 
r. 27, as a pleading tending to embarrass the fair 
trial of the action. — D avis v. James (1884), 26 
Ch. D. 778 ; 63 L. J. Ch. 523 ; 50 L. T. 115 ; 32 
W. R. 406. 

605. Action for nuisance raising question ot title 
— Payment into court and deniai of title.] — In an 

action for nuisance, raising a question of title, the 
deft, is not permitted to plead payment into court 
& to deny the pltf.’s right of action in respect of 
the same part of the statement of claim ; & if he 
so pleads the statement of defence will be amended 
as embarrassing. — 8 purr v. Hall (1877), 2 Q. B. D. 
615 ; 46 L. J. Q. B. 693 ; 37 L. T. 313 ; 41 J. P. 
805 ; 26 W. R. 78. 

606. Plea of abatement of nuisance — Erection of 
another nuisance.] — Mudge r. Penge Urban 
Council, No. 485, ante. 

607. Claim by vendor of goods & indorsees of bill 
given by purchaser — To recover price & amount 
upon biU.] — A claim in which the vendor of goods 
&> the indorsees of a bUl given by the purchaser 
to the vendor for the price jointly sue the purchaser 
to recover the price, & also upon the dishonoured 
bill, is embarrassing ife may therefore be struck out. 
— 8mith V. Richardson (1878), 4 C. P. D. 112 ; 
48 L. J. Q. B. 140 ; 40 L. T. 256 ; 27 W. R. 230. 

608. Reply referring to document relied on without 
setting out document — Setting up new claims — 
Pleading evidence, argument, or conclusions of iaw 
to be inferred.] — A reply must not refer to an 
independent document such as pltf.’s answer to 
interrogatories, as containing facts on which the 
pleader relies, without setting out such document 
itself as part of the rej^ly. A reply must not set 
up new claims. A reply must not plead mere 
evidence or argument or state conclusions of law 
to be drawn or inf(*iTed from the facts pleaded. 

Upon a motion by a deft., the whole of a reply 
faulty in those respects was ordered to be struck 
out as embarrassing, although the notice of motion 
did not in terms ask to have the wliole reply struck 
out, but only specifying tliem otherwise than by 
reference to what was to be left in, & leave was 
given to pltf. to put in sucli other reply as he might 
be advised. 

Ord. XIX., r. 20, does not apply to a reply to 
an ordinary defence unaccompanied by a counter- 
claim, & where a pltf. is replying to an ordinary 
defence setting forth facts which it is merely 
desired to traverse, it is not necessary to traverse 
specifically such facts one by one. It is competent 
for a pltf. to introduce new matter by way of set-off 
or by way of controverting the statements of the 
defence, provided that he do so within reasonable 
compass & in a reasonable manner. — W illiamson 

V. London & North WEvStern Ry. Co. (1879), 
12 Ch. D. 787 ; 48 L. J. Ch. 569 ; 27 W. R. 724. 

609. Statement of plaintiff’s title — Action for 
recovery of land.] — The statement of claim in an 
action for the recovery of land, after alleging facts 
which would show a title in F. E., contained a 
statement that “ the said F. E. died intestate as 
to real estate & leaving Sir H. E. her heir-at-law,” 
& then stated facts which showed a title in the 
pltf. to Sir H. E.’s estate ; — Held : it was not 
embarrassing, & was a sufficient statement of the 
facts on which pltf. relied under Ord. XIX., r. 4. — 
Evelyn v. Evelyn (1880), 42 L. T. 248 ; 28 

W. R. 631. 

610. Failure to set forth abstract showing 

deduction of title.] — The main argument was on 
the alternative part of the application, for relief 
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on the ground that the amended statement of 
claim is emban*assing. How is it embarrassing ? 
What is really suggested is this — that the pltfs. 
should set forth. I do not say an abstract in so 
many words, but an abstract of some sort or 
other showing tlie deduction of their title through 
H.. wliatever the true construction of tlie grant 
may be. to wliom it was made in 1805. The defts. 
contend for this, not really beca\ise they do not 
know what case tliey have to meet, but because it 
is suggested tliat they may be able to pick a hole 
in the title deduced from the grantee under that 
deed. 1 reserved my judgment simply because 
the point was pressed so strongly by defts.* 
coimsel that the claim is embarrassing. I cannot 
see how it is embarrassing. The pltfs. have 
undoubtedly got the mill ; there is no question 
about that ; vV: they have, it is clear, some rights 
in the river. I think it just possible that at a 
later stage of the case, before trial, some further 
particulars ma> be ordered ; but I am of opinion 
that no further particulars are necessary for 
pleading, that the amended statement of claim 
is not embarrassing as it stands (Joyce, J.). — 
Pledge Sons r. Pomfret (1905), 74 li. J. Ch. 
357 ; 92 L. T. 501. 

611. Allegation that plaintiff’s acts in various 
particulars unlawful.] — Allegations in a defence 
vhich are ambiguous, & may or may not raise 
new issues, will be struck out. 

The words “ jiiaterial facts ” in Ord. XIX., r. 4. 
do not mean merely facts which must be proved 
in order to establish the existence of the cause of 
action, but include also any facts which the party 
pleading is entitled to ])rove at the trial. 

L. brought an action against B., claiming (1) to 
restrain him from continuing a connection betw’een 
his premises & L.’s private drain ; (2) to have a 
building which had been erected by B. pulled down 
as darkening L.’s ancient lights ; (3) damages. 

B., by his defence, alleged that the drain in question 
did not belong to L. ; that he (B.) had never con- 
nected his piemises w ith any drain belonging to L., 
who, howe\er, had constructed a new drain, for 
private purposes of his own, below A: rn connection 
with the existing main sew er ; A he alleged that 
“the pltf.’s acts aforesaid were in various par- 
ticulars unlawful, but the deft, is in no wise 
responsible for them ’’ : — Held : the latter allega- 
tion w^as ambiguous, “ scandalous, embar- 
rassing,” & must be struck out. 

With lefcrence to l..’s claim in respect of lights, 
B. alleged that in another action (a new trial of 
which was still pending) L. had sworn that the 
lights in question were not ancient, & was there- 
fore estopped from alleging in the present action 
that they w ere ancient — Held : this w^as not an 
allegation of a “ material fact ” within the above 
definition, but was calculated to prejudice the 
fair trial of the action ; & that the paragraph 
containing it must therefore be struck out. — 
Lumb V, Beaumont (1884), 49 L. T. 772. 

612. Allegation that testatrix of unsound mind 
when executing will — Or that will revoked If 
testatrix of sound mind.] — Pltf. propounded for 
probate a will of Sept. 1880. Heft, counter- 
claimed to prove a will of May, 1881. Pltf. replied , 
inter alia, that the testatrix was not of sound mind 
when she executed the will, of May, 1881, & (5) that 
if she did duly execute it when of sound mind she 
duly revoked it by a will of June, 1881, executed 
when she was in a similar state of mind : — Held : 


clause 6 of the reply ought not to be struck out as 
embarrassing . — He Smith, Bigg v, Hughes (1884), 
9 P. D. 68 ; 63 L. J. P. 62 ; 50 L. T. 203 ; 32 W. R. 
866, C. A. 

613. Ancient lights — Allegation that plaintiff 
estopped from claiming by reason of statements in 
another action — ^New trial of other action pending.] 

— Lumb v, Beaumont, No. 643, ante, 

614. Relief not sought on grounds alleged.] — 

Brooking v, Maudslay, No. 478, ante, 

615. Plaintiff seeking to avoid Statute of Limita- 
tions on ground of concealed fraud — Case not stated 
with sufficient particularity — Defendant’s Inability 
to meet case without disclosing all title.] — ^Action 
brought to recover possession of some estates. 
By his statement of claim pltf. alleges that E. B. 
was seised in fee in possession of the estates 
that during her life she executed a deed of settle- 
ment, by virtue of which the property vested on 
her death in her niece, T., the wife of W. D., & 
her heirs, from whom & her successors in title the 
deft.’s predecessor in title, G. B., well knowing 
the facts, fraudulently concealed the existence of 
the settlement & entered into possession of the 
estaU^s. Pltf. claims as purchaser of the pro- 
perty from J. D., the eldest son of Ch U.,who died 
in 1859, w hose title is traced through the heir-at- 
law' of T. D. Pltf. alleges that the settlement still 
remains in the possession of deft., & that since the 
death of E. B. deft, tk his predecessors in title have 
retained it & received the rents of the property 
with full notice that the property rightfully belonged 
to pltf. his predecessors in title, made it impos- 
sible for them to discover their right ek title to the 
property until the year 1876, when the existence 
of the deed lii’st came to the knowledge of J. 1). 
& pltf. Pltf. claimed to recover the possession 
of the estates, A the rents or mesne profits. On 
the application of deft. Mr. Justice North ordered 
the statement of claim to be struck out as embar- 
rassing. Pltf. appealed. 

In such a case as this, where the pltf. has sought 
to escape from the Statute's of Limitation on the 
ground of concealed fraud, he ought to state his 
case with extreme particularity so as to enable 
deft, to meet the case without disclosing all his 
title. In this case the alleged settlement should 
have been stated so as to enable d(‘ft. to raise the 
defence that such a settlement never existed. 
I’ltf. had not stated liis case in such a way as to 
enable deft, to meet it without embarrassment & 
without disclosing all his title. Under Ord. XIX., 
r. 27, the court had jurisdiction to strike out 
the whole of a statement of claim if the whole of 
it were embarrassing (Gotton, J.).^ — Kiddele v, 
Strathmore (Earl) (1887), 3 T. L. IL 329, A. 

616. Action to enforce compromise — Reiitigating 
questions raised in former action.] — Knowles v , 
Roberts, No. 560, ayite, 

617. Reflections on honesty of plaintiffs— In par- 
ticulars.]-— -Charge that pltfs. were thieves & 
sw^indlers in connection with the part they have 
played in financial operations in South Africa. 
Particulars alleging that pltfs. had made politics 
subservient to their personal ends for the purpose 
of enriching themselves. Particulars struck out 
as irrelevant & embarrassing. — Wernher, Beit 
& Co. V, Markham (1901), 18 T. L. R. 113, C. A. 

618. Claims against two defendants — Claims for 
sum due & negligence.] — The pltf. claimed as 
against one deft, who had purchased the pltf.’s 
business a sum of £5,663 in respect of capital due 
to him from the business. He also claimed as 
against another deft, who had been appointed 
receiver & agent to wind up the business damages 
for negligence. On a motion by the first named 
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deft, to strike out the statement of claim as 
embarrassing : — Held : pltf. must elect whicli of 
the two defts. he would proceed against. — 
Greenwood v. OitEENwooD (1908), 100 L. T. 
68 ; 63 Sol. Jo. 61. 

619. Claim for declaration of title & injunction 
to restrain trespass — Plea of right of way — Defen- 
dants subsequently Joined neither assenting to nor 
disputing right.]— Pltf. claimed a declaration of 
title & an injunction to restrain certain persons 
from trespassing on liis lands, & they pleaded a 
public right of footway over his lands. The 
district council then passed a resolution under 
sect. 3 of the laical Government Act, 1894, to 
defend the action. Thereupon pltf. added them 
as co-defendants & by his amended statement 
of claim alleged that they tlireatened & intended 
to exercise the alleged right of way. The district 
council, with the view of avoiding liability for the 
costs of the action, by their defence denied that 
they threatened or intended to exercise the right 
of way, & pleaded that they neither assented nor 
denied the existence of the right of way : — Held : 
this defence did not infringe any rule of pleading 
& was not embarrassing, the liability, if any, of 
the district council for costs would be determined 
at the trial of the action.^ — T hornhill v. Weeks 
(N o. 2), ri913] 2 Ch. 404 ; 82 P. J. Oh. 485 ; 109 
L. T. 146 ; 11 L. G. 11. 1182, C. A. 

620. Action to test validity of notice to treat — 

Plea denying validity— & alleging plaintilfsMnability 
to enforce notice even if valid — Matters defendant 
entitled to raise at trial.]— By a lease dated in 1882 
the deft, became lessee of a market. Pltfs. sub- 
sequently purchased the reversion of that lease. 
In 1902 an Act was passed conferring on pltfs. 
compulsory powers of acquiring defl.’s interest 
in the market. In 1903 pltfs. served on deft, a 
notice to treat. The price which they were to pay 
was to be fixed by arbitraticjn. Differences arose 
between pltfs. & deft, as to the value of his rights 
under his lease, 6c in 1907 an action was brought 
by the Attorney- General at the relation of pltfs. 
1^3 determine, amongst other things, the extent of 
deft.’s franchise in the market. These matters 
were finally determined in 1913, & thereupon pltfs. 
desired to proceed to acquire deft.’s interest under 
the notice to treat. Deft, objected that the notice 
was invalid. Pltfs. then brought an action claim- 
ing a declaration tliat the notice was given in 
accordance with the provisions of the Act of 1902 & 
was valid. Deft, by his defence pleaded that the 
notice w^as invalid ; that pltfs.’ powers under the 
Act of 1902 had expired ; Sc alleged that those 
proceedings were subversive of Sc inconsistent with 
the relation of landlord Sc tenant Sc vendor Sc 
purchaser which had been constituted by the 
notice to treat, Sc consequently the pltfs. were 
not entitled to enforce the notice if valid. Pltfs. 
applied to have those paragraphs of the defence 
struck out therefrom on tlie ground that they w^ere 
iiTelevant Sc embarrassing, the only question 
raised by their statement of claim being whether 
their notice was valid : — Held : the matters 

referred to in the paragraphs complained of were 
such as the deft, ought not to be precluded from 
raising at the trial of the action against him by 
pltfs. ; (& that there was nothing in the present 
case to justify the court in depriving deft, of that 
right. — L ondon Corpn. v. Horner (1914), 111 
L. T. 612, 0. A. 

621, Wholly Inconsistent pleas — Payment into 
court admitting liability — Payment into court deny- 
ing liability.] — A deft, having by one paragraph of 
paid money into court admitting 
liability & by another paragraph of his defence 


paid money into court denying liability, & the 
pltf. in the action making more than a single 
claim ; — Held : one of the paragraphs must be 
struck out Sc the defence must specifically state with 
regard to which claim of the pltf. the money was 
paid into court. — Chapman v, Westerry (1914), 
68 Hoi. Jo. 340. 

Payment into court, generally, see I’ractice. 

622. Action for false imprisonment & forced 
retirement from Navy.] — The appellant claimed 
damages from the respondent on two j^ounds. He 
alleged that without lawful justification deft, had 
ordered his imprisonment in hospital Sc that by 
a subsequent order the deft, had caused him to 
b3 retired from the Navy. A summons was 
taken out before a master, who made an order that 
the indorsement on the writ Sc the statement of 
claim should be struck out as tending to embarrass 
Sc delay the fair trial of the action Sc disclosing 
no reasonable cause of action : — Held : as delivered 
the statement of claim had rightly been struck out 
as embarrassing, but the pltf. should have liberty to 
amend his pleadings on both grounds, so long 
as on the ground of alleged false imprisonment no 
amendment was inconsistent with tlie admission 
he had made before the master that deft, personally 
knew nothing of him SC was not actuated by malice 
in what he did ; Sc each party to bear own costs. — 
Fraser v. Balfour (1918), 87 L. J. K. B. 1116; 
34 T. L. R. 502 ; siih nom. Frazer p. Balfour, 
62 Sol. Jo. 680, H. L. 


Sect. 5.— PLEADINGS DISCLOSING NO REASON^ 
ABLE CAUSE OF ACTION OR ANSWER. 

Sub-sect. 1. — In General 

R. S. C., Ord. XXV., r. 4. The Court or a Judge may order 
any pleading to be struck out, on the ground that it discloses no 
reasonable cause of action or answer, and in any such case or in 
case of the action or defence being shown by the pleadings to be 
frivolous or vexatious, the Court or a Judge may order the 
action to be stayed or dismissed, or judgment to be entered 
accordingly, as may be just. 

623. Effect of R. S. C., Ord. XXV., r. 4— Abolition 
of demurrers.] — A pleading will not be struck out, 
under Ord. XXV., r. 4, on the ground that it dis- 
closes no reasonable cause of action unless it is 
frivolous. Demurrers have not been abolished 
only in name, Sc the above rule is not to be so con- 
strued as to allow applications under it to take 
their place. — Re Batthyany, Batthyany r. Wal- 
PORD (1884), 32 \V. R. 379. 

624. Frivolous proceedings.] — Ord. 

XXV., r. 4, is not intended to supply the place 
of demurrer except in frivolous cases, Sc an applica- 
tion thereunder will not be entertained where the 
pleading raises an important point of law. 

An application to strike out a pleading under 
Ord. XXV., r. 6, can only be made where it can 
be shown without extrinsic evidence that the 
pleading shows on the face of it no cause of action 
or defence (Smith, L.J.). — A.-G. of Duchy op 
Lancaster v, London & North Western Ry. 
Co., [1892] 3 Ch. 274 ; 02 L. J. Ch. 271 ; 67 L. T. 
810 ; 2 H. 84, C. A. 

625. .] — Pltf. alleged that, being 

temporarily in want of money, Sc desirous of getting 
his creditors to postpone payment of their claims, 
he instructed defts., nis solicitors, to call a meeting 
of his creditors Sc to ask for time ; that defts. 
advised him that he ought first to file his petition 
in bankruptcy ; that they procured him to sign 
such petition Sc forwarded a circular to his creditors 
which was never, he said, approved of or authorised 
by him, stating untruly that he was compelled 
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to suspend payment ; that they attended the 
meeting by their clerk, who, purporting to act 
upon pltf.’s instructions, told his creditors that his 
estate would not pay more than 2s. in the pound ; 

that the information was wholly untrue to the 
knowledge of defts., or was made recklessly & 
negligently, & without any sufficient grounds. 
Pltf. also alleged that afterwards he instructed 
defts. to submit a scheme to avoid his being made 
a bankrupt, but that they advised him not to do 
so, & eventually he was adjudicated a bankrupt ; 
that defts. also prepared a statement of pltf.’s 
affairs, & persuaded & advised him to sweai* to a 
statement that he was hopelessly insolvent, & 
in that statement the defts. intentionally or 
recklessly & negligently overstated the lia- 
bihties <fc underestimated the assets, & defts. 
were well aware during the whole time that pltf.’s 
estate was sufficient to pay 20«. in the pound, & 
did those acts knowing that they were acting con- 
trary to the interests of pltf., & with a view of 
benefiting themselves, they, or one of them , having 
a large interest as pltf.’s mortgagees. Theie was 
also a count for slander on pltf. as a trader : — 
Held : pltf.’s statement of claim &; affidavits 
disclosed no reasonable cause of action, & that the 
proceedings ought to be stayed as frivolous & 
vexatious, also that if the pltf. had any cause of 
action it was one that passed to his trustee in bank- 
ruptcy, & was not sustainable by the pltf. 
personally. 

Since the case was opened I have had the 
opportunity of looking very carefully into the 
statement of claim, into the authorities. At 
one time I thought that this was not a case in 
which the court ought to proceed in so summary 
a way as to say that this action should go no 
further. That is a very strong power, should 
only be exercised in cases which are clear ifc beyond 
all doubt. Jt is not because the statement of claim 
is demurrable from a pleader’s point of view that 
the court is justified in stamping the action out. 
It must not only be demurrable, but the court 
must see that the pltf. has got no case at all, either 
as disclosed in the statement of claim, or in such 
affidavits as he may file with a view to amendment. 
If the court sees upon the material before it, that 
the cause of action is vexatious frivolous, then, 
it then only, should the court go to the length of 
saying that the action ought to be summarily 
stopped (Lindley, L.J.). — Keli.away v. Bury 
(1892), 6b L. T. 602 ; 8 T. L. R. 438, C. A. 

026, rr, 2 & 4.] — H., a manufacturer 

of zinc paint, by his statement of claim alleged 
that the deft. W. was “ falsely A: maliciously ” 
publishing in China <fc Japan copies of a report of 
experiments testing the zinc paints of H. & W., 
in which report the experimenter certified that 
W.’s paint had a slight advantage over 11. ’s, but 
that for all practical purposes they could be 
regarded as equal. The statement of claim went 
on to allege that the report, & each statement in it, 
was untrue, that II. ’s paint was not equal or 
inferior, but superior to W.’s & that H. had 
by reason of the premises been injured in his 
business Ac credit. W. applied to strike out the 
statement of claiim as showing no reasonable 
cause of action. The master made an order for 
striking out the statement of claim unless within 
a limited time H. amended it W alleging special 
damage with full particulars. Kennedy, J., dis- 
charged this order. On appeal : — Held : a state- 
ment by a trader that his own goods are superior 


to those of another trader, even if imtrue Sc the 
cause of loss to the other trader, gives no cause of 
action ; that the allegation that the statement was 
made maliciously could not convert a statement 
primd facie lawful into one primd facie unlawful ; 
that the allegation Sc proof of special damage 
would not improve the pltf.’s case ; Sc that judg- 
ment in the action must be entered for the deft, 
under Ord. XXV., r. 4. 

The application is made under Ord. XXV., r. 4. 
Ord. XXV. abolished demurrers Sc substituted 
a more sinnmary process for getting rid of pleadings 
which show no reasonable cause of action or 
defence. Two courses are open to a deft, who 
wishes to raise the question whether, assuming a 
statement of claim to be proved, it entitles the 
pltf. to relief. One method is to raise the question 
of law as directed by Ord. XXV., r. 2 ; the other 
is to apply to strike out the statement of claim 
under Ord. XXV., r. 4. The first method is 
appropriate to cases requiring argument & careful 
consideration. The second & more summary 
procedure is only appropriate to cases which are 
plain Sc obvious, so that any master or judge can 
say at once that the statement- of claim as it stands 
is insufficient, even if proved, to entitled the pltf. 
to what he asks. The use of the expression 
“ reasonable cause of action ” in r. 4 shows that 
the summary procedure there introduced is only 
intended to be had recourse to in plain & obvious 
cases. As there is no reason to suppose tiiat 
pltf 8. can improve their case by any amendments 
they can make, the court ought U) exercise the 
power conferred upon it by Ord. XXV., r. 4, Sc 
order judgment to be entered for the defts. {per 
Cur.). — Hubbuck & Sons, Ltd. v, Wilkinson, 
IlEYWooD Sc Clark, Ltd., [1899J 1 Q. B. 86, 
90, 91, 94 ; 08 L. J. Q. B. 34 ; 79 L. T. 429 ; 1.5 
T. L. K. 29 ; 43 Sol. Jo. 41, (\ A. 

627. .J— Lord Justice Romer 

said that this was an application under Ord. XX V., 
r. 4, to strike out the statement of claim on the 
ground that it disclosed no reasonable cause of 
action. The action was founded on alleged mis- 
representations made by the defts. to the pltfs., 
upon which the pltfs. alleged that they made an 
advance on mortgage of a public-house k lost their 
money in so doing. That was the allegation in th(‘ 
statement of claim. The defts. said that l^ord 
Tenterden’s Act was an answ(*r to tlie action, as 
the misrepresentations were alleged to have been 
made verbally. The pltfs., on the other hand, 
denied that the representations came within Lord 
Tenterden’s Act. The question, therefore, was 
whether the provisions of that Act were obviously 
an answer to the claim so as to make it improper 
to allow the case tf) go to trial. The principle 
upon which the court acted in such a case was 
pointed out by Lord I jndley in H ubhuck d: Sons v. 
Wilkinson^ Heyivood cfc Clark, No. 396, ante. 
Lord IjIndley, after pointing out that there were 
two methods of raising points of law, one by raising 
the question as directed by Ord. XXV., r. 2, Sc 
the other by applying to strike out the statement 
of claim under Ord. XXV., r. 4, says : “ The 

first method is appropriate to cases requiring 
argument & careful consideration. The second Sc 
more summary procedure is only appropriate to 
cases which are plain & obvious, so that any 
master or judge can say at once that the state- 
ment of claim as it stands is insufficient, even if 
proved, to entitle the pltf. to what he asks.” 
He (the Lord Justice) had to apply that principle 
to the present case, Sc he had to ask whether 
Lord Tenterden’s Act was obviously an answer 
to the statement of claim. Kven on’ the strictest 
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view of this statement of claim it was open to 
doubt whether Lord Tenterden’s Act applied. 
But in dealing with these applications the state- 
ment of claim must not be construed so strictly 
as under the old procedure by demurrer. His 
Lordship came to the conclusion that the 
appeal should be dismissed. — Worthington & 
Co., Ltd. v. Belton (1902), 18 T. L. R. 439, O. A. 

628 . .] — Three of the members of 

a syndicate moved under Ord. XXV., r. 4, to strike 
out the statement of claim as showing no reason- 
able cause of action. The gi*ound of the motion 
was that the action would not lie as the syndicate 
was an illegal body under sect. 1 (2) of the Com- 
panies (Consolidation) Act, 1908, as being an 
association consisting of more than twenty persons 
formed “ for the purpose of carrying on a business 
that has for its object the acquisition of gain ” & 
not registered as a company. 

Under Ord. XXV. two courses were open to the 
defts. They might raise a point of law which 
could be decided before the trial, or they could 
move to strike out the statement of claims as 
showing no reasonable cause of action (Ast- 
BURY, J.). — Dominion Iron & Steel Co., T.td. v. 
INVERNAIRN, [1927J W. N. 277 ; 64 L. Jo. 370 ; 164 
L. T. Jo. 370. 

629. Mode of taking objection — Facts alleged 
do not show any cause of action to which effect can 
be given ’’ — Long & complicated series of facts.] — 

The equity in a statement of claim was not 
apparent, but had to be collected from a long & 
complicated series of facts. Deft, put in a 
general demurrer on the ground “ that the facts 
alleged do not show any cause of action to which 
effect can be given against this deft. ” : — Held : 
a demurrer in this form was in such a case 
sufficient. — Bidder x\ McLean (1882), 20 Ch. D. 
512 ; 46 L. T. 70 ; 30 W. R. 529, C. A. 

630. To what pleadings, etc., objection may be 
taken — ^Not amended statement of claim alleging no 
new matter — Defence put in to original claim.] — 
A deft., who has put in a defence to an original 
statement of claim, cannot when pltf. afterwards 
delivers an amended statement of claim which 
alleges no new matter against him, apply to strike 
out the amended statement of claim, on the ground 
that it discloses no reasonable cause of action. — 
Jenkins v. Rees (1886), 33 W. R. 929. 

631 . Writs specially indorsed disclosing no 

cause of action — Setting aside UTit.] — Under the 
powers conferred by the Postponement of Pay- 
ments Act, 1911, a proclamation w'as made on 
Aug. 6, 1914, which provided that all payments 
which had become due payable before a certain 
date in respect of contract should be deemed to be 
due & payable on a specilied later date ; but that 
the proclamation should not apply to “ any pay- 
ment in respect of a liability which when incurred 
did not exceed live pounds in amount.” Between 
the above dates the pltfs. issued & served upon the 
defts. a writ specially indorsed with a claim for a 
sum of upwards of £61, made up of the prices of 
thirty-four parcels of goods alleged to have been 
sold & delivered under separate contracts of sale, 
aU these prices having become due before the 
earlier of the above dates, &; twenty-eight of them 
being individually though not in the aggregate 
below £6, while the remaining six were individually 
above that amount. Defts. took out a summons, 
to set aside the writ on the ground that the pltfs.* 
claim was barred by the moratorium created by the 
proclamation : — Held : that the defts.* liability 
for each of the prices which was below £6 was 
a liability which came within the words of the 
above exemption, that the pltfs.* claim so far 


as it consisted of these prices was not barred, & 
therefore that the writ could not be set aside, 
notwithstanding that the total claims or the other 
individual prices were above £6. 

If it is alleged that a writ specially indorsed with 
a statement of claim discloses no cause of action, 
the proper course for the deft, to adopt is to apply 
under Ord. XXV., r. 4, to strike out the statement 
of claim & not to apply to set aside the writ. It is 
only in cases which are absolutely clear that 
recourse ought to be had to the summary remedy 
under that rule (Pickford, L.J.). — Auster (1914), 
Ltd. V. IjONdon Motor Coach Works, I^td. 
(1914), 84 L. J. K. B. 580; 112 L. T. 99; 31 
T. L. R. 26 ; 59 Sol. Jo. 24, C. A. 

632. Application to strike out — Interlocutory 
matter — Ord. XXX., rr. 1, 2, 5.] — Where a summons 
for directions has been issued under Ord. XXX., 
r. 1, there is jurisdiction upon an application by 
deft, in chambers for further directions on notice 
under r. 5 to strike out a statement of claim on the 
ground that it discloses no reasonable cause of 
action <fe to dismiss the action with costs as frivo- 
lous vexatious. An application of this nature 
is an interlocutory matter within r. 5 which is not 
controlled or limited by r. 2 to the matters therein 
particularly enumerated. — ^Pepperell r. Hird, 
[1902] 1 Ch. 477 ; 71 L. J. Ch. 282 ; 50 W. R. 491 ; 
46 Sol. Jo. 231. 

633. Admissibility of affidavit in support — 

Action by shareholders — Affidavit that company no 
longer in existence.] — In an action by shareholders 
defts. applied under the inherent jurisdiction of the 
court to strike out the statement of claim as show- 
ing no cause of action, & tendered an affidavit 
in support showing that the company had ceased 
to exist. Pltfs. objected to the affidavit being 
admitted : — Held : the affidavit was admissible. — 
Vinson v. Prior Fibres Consolidated, Ltd., 
[1906] W. N. 209 ; 51 Sol. Jo. 81. 


Sub-sect. 2. — “ No Reasonable cause of 
Action or Answer.** 

A, In Genei'aL 

See R. S. C., Ord. XXV., r. 4, p. 71, ante, 

634. Rule applicable only in plain & obvious 
cases — Not if statement discloses some cause of 
action — Though plaintiff not likely to succeed.] — 

Held : where a statement of claim discloses some 
ground of action, the mere fact that the pltf. is 
not likely to succeed on it at the trial is no ground 
for its being struck out. — Boaler v. Holder 
(1886), 54 L. T, 298. 

635. No reasonable prospect that case raised 

will succeed — Not where substantial case pre- 
sented.] — The power given by Ord. XXV., r. 4, of 
ordering any pleading “to be struck out on the 
ground that it discloses no reasonable cause of 
action,*’ will be exercised where, in the opinion of 
the court, there is no reasonable prospect that the 
case raised by the pleading will succeed at the 
hearing of the action ; secus, where the pleading, 
though it might under the former practice have 
been open to demurrer, presents a substantial case. 

A statement of claim which sought relief on the 
footing that a compromise of certain disputes 
between a foreign de facto government, recognised 
by this country, & the defts. was not binding upon 
pltfs., the succeeding de jure government, was 
ordered to be struck out, on the grounds ( 1 ) that 
the acts of the de facto & recognised government 
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by their duly authorised agents must be treated by 
the tribunals of this country as binding upon their 
de jure successors ; & (2) that the de jure govern- 
ment after retaining with full knowledge of the 
facts the money paid to their predecessors as one 
of the terms of compromise could not afterwards 
repudiate the arrangement. 

Applications under Ord. XX^^, r. 4, must be 
tried upon the allegations contained in the plead- 
ing, & evidence in support of the applicant’s case 
is not admissible. — Peru Republic r. I^eruvian 
Guano Co. (1887), 36 Ch. D. 489 ; 56 1 j. J. Ch. 
1081 ; 57 L. T, 337 ; 36 W. R. 217 ; 3 T. L. R. 
848. 

636. Statement of claim showing one cause 

of action — Admitted by defendant to be reason- 
able.] — Action by tenant for life and person 
intei'ested in remainder, against the trustees of a 
legacy of £20,000 which up to Aug. 1888 had 
been invested in India Four Per Cent. 8tock then 
l)aid off at par. The writ claimed : (1) a definite 
sum of £326 12a. 2d., the estimated loss to the 
tenant for life caused by the trustees neglecting 
for some months to invest the moneys so paid off ; 
(2) a definite sum of £1,818, alleged loss to the 
capital of the trust fund caused by the trustees 
neglecting to accept India Three and a Half Per 
Cent. Stock, offered by the xSecretaiy under a 
scheme of conveiTsion for the Four P(‘r Cent. 
Stock in June, 1887, A having allowed their stock 
to be paid off at par. Immediately after the 
service of writ the acting trustee fiaid into court 
£326 126*. 2d. in satisfaction of the pltf.’s claim in 
respect of income that sum was paid out to the i 
tenant for life. The statement of claim stated the 1 
facts as to non-acceptance of the option of taking 
India Three and a Half Per Cent. Stock, which was 
at a premium at the date <.>f offer, 6c as to the delay 
of investment, stated that the said sum of £326 | 
12s. 2d. had been paid into court in satisfaction | 
of the claim as to income 6c claimed (1) that the 
trustees might be ordered to invest out of their 
own moneys, <Sc hold upon tru.sts of the legacy, the 
sum of £1,818; (2) costs; (3) further other 

relief. The acting trustee, one of the two defts., 
moved under Ord. XXV., r. 4, that the statement 
of claim might be struck out as against him on the 
giound that it disclosed no reasonable cause of 
action & that the pltfs. might pay the costs of the 
action subsequent to the payment into court. 
This motion was made for the purpose of raising 
the legal question whether the trustees were liable 
for not having accepted the conversion scheme : — 
Held : inasmuch as the statement of claim showed 
one cause of action which the deft, had admitted 
to be reasonable, it could nf>t be struck out under 
Ord. XXV., r. 4. 

The deft, was given leave to amend his notice 
of motion as he might be advised so as to ask for 
the determination of a question of law under Ord. 
XXXIV., r. 2. The motion as amended asked 
that pursuant to Ord. XXXIV., r. 2, the following 
question of law might be decided before any 
evidence was given or any issue of fact was tried, 
viz. whether, assuming for the purpose of the 
argument of such question that the allegations of 
the statement of claim were true, there was any 
such duty on the part of the defts. (the trustees) 
or of the deft. W. J. to accept India Three and a 
Half Per Cent. Stock as in the claim alleged, 
that such question of law might be argued before 
the court accordingly, & that all such further pro- 
ceedings as the decision of the question of law 


might render unnecessary might bo stayed : — • 
Held : as the form of admission of facts left it 
open to the defts. to raise other defences on the 
facts which might make the decision of the point 
of law raised unnecessary or prevent its disposing 
of the action, the <’ourt would not exercise the' 
discretion given to it by Ord. XXXIV., r. 2, by 
allowing the question of law to be tried before the 
issue of fact. — Grosvenor v. White (1889), 61 
L. T. 663 ; 38 W. R. 201. 

637. No case disclosed at all — In statement of 

claim or affidavits.] — Kellaway v. Bury, No. 625, 
ante. 

638. Mere possibility of failure in- 

sufficient.] — This was an application by the defts. 
under Ord. XXV., r. 4, to set aside the pltf.’s state- 
ment of claim, on the ground that it disclosed no 
reasonable cause of action. Pltf. by his statement 
of claim alleged that the defts., who were the 
judges of the Supreme Court of Trinidad 6c 
Tobago, falsely A: maliciously Sc without reasonable 
6c probable cause entered upon a prosecution of the 
pltf. by directing to be issued 6c served upon him 
a rule calling upon him to show cause why he 
should not be dealt with f(^r contempt of the 
Supreme Court of Trinidad and Tobago in having 
forwarded to the governor for transmission to the 
Queen in Council a false, scandalous. Sc untrue* 
petition reflecting upon the defts. The statement 

I of claim also alleged that no application was made* 

' to the defts. for the issue of this rule ; that no 
person appeared in support of it; Sc that tin* 
defts. had no evidence before them of the alleged 
contempt. 

The defts.’ application cannot bo acceded to, 
not because they may not ultimately be successful, 
but because on an application to strike out a 
statement of clahn 6c stay of proceedings it must 
be clearly shown that there can be but one possible 
result to the action, not where a long argument 6c 
the citing of numerous cases is necessary to prove 
to the court that the action will not succeed. 
That is the object of Ord. XXV., r. 4. Numbers 
of actions are brought in which it can be shown tliat 
the pltf. will probably fail, but if we held that tlu* 
deft, in every such case could make an application 
like this, we should be giving a meaning to the 
rule which was not intended (Gave, J.). — Ander- 
son r. Gorrie (1892), 36 Sol. Jo. 256 ; subsequent 
proceedings, [1895] 1 Q. B. 668. 

639. ~ — No cause of action on face of pleadings 
—Without extrinsic evidence.]— A. -G. of Duchy 
OF Lancaster v. London Sc North Western Hy. 
Go., No. 624, ante. 

640. Not when reasonable doubt exists — As 

to legal effect of allegations contained.] — In answ(‘r 
to a petition by the wife f(»r restitution of conjugal 
righhs, the husband pleaded that the i)etitiori was 
not pre.sented in good faith with the object of 
obtaining the relief sought for, inasmuch as the 
petitioner had alleged in a former suit for judicial 
separation, in which she had failed, & inasmuch 
as she still alleged, that her husband had been 
guilty of an abcjminable crime. 47ie respondent 
further pleaded that this amounted to cruelty on 
the petitioner’s part. Sc he prayed for a judicial 
separation on this ground. Upon a summons to 
strike out the answer on the ground that it con- 
tained no allegation of a matrimonial offence & 
disclosed no bar to the prayer of the petition : — 
Held : the case ought to be left to be dealt with 
on the merits, it being the practice of the court 
not to strike out a pleading where a reasonable 
doubt existed as to the legal effect of the allegation 
therein contained. Sc where such legal effect could 
properly be discussed after all the facts had been 
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elicited in evidence at the trial. — Russell v. 
Russell (1894), 71 L. T. 208. 

641 , Statement prima facie insufficient.] — 

Hubbuc’K & Sons, Ltd. v, Wilkinson, Heywood & 
Clark, Ltd., No. 390, ante. 

642. ,] — Worthington & Co., Ltd. v. 

Belton, No. 027, ante. 

648. Pleading which no legitimate amend- 

ment can save — Counterclaim.] — This was an 
application under R. 8. (\, Ord. XXV., r. 4, to 
strike out the counterclaim of defts. to an action 
wherein pltf. sought an injunction to restrain 
them from selling or offering for sale blocks of 
laundry blue so shaped, arranged, & got up as to 
induce the beli(*f that sucli blocks were made or 
sold by pltf., damages or an account of profits. 
In their counterclaim deft s. said, “ The defts. have 
since the month of April, 1900, been engaged in the 
same business of manufacturing laundry blue, Ac 
by the excellence Ac cheapness of their goods have 
acquired a good connection. Since the issue of the 
writ in this action the pltf. lias threatened the 
defts.’ customers & others with legal proceedings 
if they sell, deal in, or use the defts.’ goods, & 
many of the defts.’ former customers Ac others 
have been tlu^reby induced to refrain from dealing 
with the defts., Ac from selling, dealing in, or using 
the defts.’ goods. The defts. liave suffered con- 
siderable injury in tlieir business by reason of such 
threats by the pltf.," Ac count (Tclairned an injunc- 
tion to restrain pltf. from making or continuing 
siH'h threats. 

This is an apjilication upon Ord. XXV., r. 4, to 
strike out a counterclaim on the ground that it 
discloses no reasonable cause of action. I propose 
to the best of my ability to follow tlic decisions 
which should guide me, A: I will take tlie statement 
from Chitty, li.J.’s judgment in Hcpuhlic of Peru v. 
The Peruvian Guano Co., No. (>35, atiic : “ A pleading 
will not be struck out under this rule unless it is 
not only demurrable ‘ but something worse than 
demurrable — i.r. such tliat no legitimate amend- 
ment can save it from being demurrable." I am 
of opinion that tliis counterclaim answers that 
description. It seems to mo that it is a case in 
which 1 could not possibly give leave to amend, Sc 
that tile counterclaim must tlierefore be struck 
out (Larwp:li., J.). — Ripley v. Arthur Ac Co. 
(1901), 45 Sol. Jo. 105, 100 ; 18 R. P. 0. 82. 

644. Pleadings clearly disclosing no cause of 

action.] — To an action commenced by a book- 
maker by specially indorsed writ for a sum alleged 
to be due on a stated account, the deft, pleaded 
in his defence that the debts were gambling debts, 
Ac this was admitted by pltf. by his answer to 
interrogatories, but the pltf. stated by his answer, 
as other considerations for the deft.’s indebtedness, 
pltf.’s forbearance to sue Ac his giving time to 
deft, at the latter’s request. Deft, applied to have 
the action dismissed as being frivolous Ac vexatious : 
— Held : the forbearance to sue at the deft.’s 
request, in view of the possible apprehension of 
deft, of the consequences of not paying the 
gambling debt, which it would be competent to 
pltf., consistently with the pleadings, to allege & 
prove, might constitute a new Ac valid considera- 
tion for tlie debt, Ac that the action ought not to be 
summarily dismissed. 

The respondent claims that the action has been 
rightly dismissed by the judge as being frivolous Ac 
vexatious, Ac he bases that partly on Ord. XXV., 
r. 4, Afc partly on the inherent jurisdiction of the 
court. In my opinion r. 4 has nothing to do with 
the matter. That rule provides that “ the court 
or a judge may order any pleading to be struck out 
on the ground that it discloses no reasonable cause 


of action or answer.’’ There is here no order to 
strike out the statement of claim, which is, in 
form, a perfectly good statement of claim. There- 
fore that part of the rule does not apply. Then it 
goes on thus ; “ Or in case of the action or defence 
being shown by the pleadings to be frivolous or 
vexatious, the court or a judge may order the 
action to be stayed or dismissed or judgment to 
be entered accordingly, as may be just.” In my 
opinion that is limited to the case where on the 
face of the pleadings it is shown that the action 
cannot be maintained Ac is frivolous Ac vexatious. 
Here the attempt to show that the action is 
frivolous Ac vexatious is not based on the pleadings, 
Jt is admitt/cd that on the pleadings no such C£use 
could be made out. A defence has been put in, 
a general traverse is implied in the absence of a 
reply, Ac tlius the pleadings are regular Ac adequate. 
But deft, has obtained some important admissions 
from pltf. in his answer to interrogatories, & on 
that ground he seeks to liav(‘ the action dismissed 
as frivolous Ac vexatious. It is, of course, quite 
open for him to do so. lie might even do so on 
ailddavits sworn by himself or made on his behalf, 
Ac d fortiori he can do so on admissions obtained 
from the other side. But it is a serious thing to 
dismiss an action before it has been tried, Ac a 
clear case for doing so must be made out (Fletcher 
Moulton, L.J.). — Goodson v. Grierson, [1908] 
1 K. B. 701, 704 ; 77 L. J. K. B. 507 ; 98 L. T. 
740 ; 21 T. L. R. 304, C. A. 

645. Not when pleading raises question of 

great importance — Or serious question of law.] — 
Ord. XXV., r. 4, which enables the court or a 
judge to strike out any pleading on the ground that 
it discloses no reasonable cause of action, was 
never intended to apply to any pleading which 
raises a question of general importance or serious 
question of law. — Dyson v. A.-G., [1911] 1 K. B. 
410 ; 81 L. J. K. B. 217 ; 105 L. T. 753 ; 27 
T. L. R. 143 ; 55 Sol. Jo. 108, C. A. 

646. Absolutely clear case.] — Auster (1914), 

Ltd. V. London Motor Coach Works, Ltd., No. 
031, ante. 

647. Statement quite unarguable.] — The 

statement of claim alleged as follows : Deft. G. 
was the manager of a branch of deft. bank. In 
Aug. 1922, M. approached pltfs. with a view to 
getting a loan of i;i0,000, & referred them to deft, 
bank for inquiries as to his credit Ac position. He 
informed G. that he had invited pltfs. to make 
such inquiries, Ac autliorised G. to answer them. 
Pltfs. thereupon did inquire of G., who said that 
M. had an account at his branch, that no cheque 
drawn on that account had over been “ returned," 
that he was not in the hands of moneylenders or 
likely to become a bankrupt, that he owned fur- 
niture easily worth £4,000, that he was good for 
£5,000, Ac that he would have no hesitation in 
lending him that amount himself. In reliance on 
those representations of O. pltfs. lent M. £9,000. 
The statement of claim then alleged that it was 
G.’s duty when making those representations to 
exercise reasonable care to ensure that they were 
true, whereas he was negligent Ac unskilful in the 
discharge of that duty, & ought to liave known, 
as was the fact, that the representations were 
untrue. In May, 1923, M. was adjudicated bank- 
rupt, whereby pltfs. suffered loss. Defts. applied at 
chambers to have the statement of claim struck out 
under Ord. XXV., r. 4. The master made the order 
striking out the statement of claim. On appeal 
the judge reversed liis order : — Held : the existence 
of duty was not so unarguable as to justify the 
court in striking out the claim. — Evans v. Barclays 
Bank Ac Galloway, [1924] W. N. 97, C. A. 
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648. .] — Deft, applied to have a statement 

of claim struck out under Ord. XXV., r. 4, upon 
the grounds that it disclosed no reasonable cause 
of action, & was frivolous & vexatious. The 
master having made an order striking out the 
statement of claim as disclosing no reasonable 
cause of action, on appeal : — Held : it could not 
be said at the present stage of the action that 
there was no reasonable cause of action. It was 
not the intention of Ord. XXV., r. 4, that a state- 
ment of claim should be sti-uck out unless it was 
perfectly clear tliat there was no reasonable cause 
of action. — Everett r. Ryder (1925), IbO L. T. Jo. 
188 : GO L. Jo. 7G3, C. A. 

649. Pleading frivolous.] — Re Batthyany, Bat- 
THYANY r. Walford, No. « 23, ante, 

650. .]— A.-G. OF Duchy of Lancaster v. 

London & North Western Ry. Co., No. 624, 
ante, 

B. Particular Cases, 

See R. S. C., Ord. XXV., r. 4. p. 71, ante. 

Actions in respect of felonious torts, sec 
Action, Vol. I., pp. 60-66, Nos. 490 et seq, 

651. Action by servant against master for injury 
caused by defective machinery — Ignorance of 
servant & knowledge of master not alleged.] — In 
an action by a servant against his master to 
recover damages for personal injury caused by 
the defective state of machinery on premises or 
materials provided by the deft, for the purposes 
of the work, it is necessary, in order that the pltf. 
may succeed, to prove that the danger or the 
defect which caused the injvu’y was known to the 
deft. A was not known to the pltf., <fc a statement 
of claim which does not allege both these facts 
discloses no cause of action A is bad. — Griffiths 
V. London St. Katherine Docks Co. (1884), 
13 Q. B. D. 259 ; 53 L. J. Q. B. 504 ; 51 L. T. 
533 ; 49 J. P. 100 ; 33 W. R. 35, C. A. 

652. Action to set aside marriage settlement — 

Settlement executed in consequence of false repre- 
sentations.] — Pltf., in an action to set aside a 
S€»ttlement made upon his marriage with deft. 
I. S., then a widow, by hi.s slat/oment of claim 
alleged that, pie\ious to the execution of the 
settlement. I. 8. stated to him that her first 
husband had been divorced from her, & at her 
suit, by rcas^)n of his ciTielty & adultery ; & 

further, that she had not herself been guilty of 
adultery with G. W., to whom, after the death of 
her first husband, she was married. He further 
alleged that such statements were made to induce 
him to enter into the marriage <te execute the settle- 
ment, that, in reliance on the representations, & 
in consideration of the marriage, he executed the 
settlement ; that the marriage was solemnised, 
& pltf. had subsequently discovered, & it was the 
fact, that the representations w^ere false to the 
knowledge of deft. I. 8., the truth being that she 
had herself been divorced from her first husband 
at his suit, & by reason of her adulUTy with G. W. : 
— Held : the statement of claim disclosed no case 
upon which the court bad jurisdiction to grant 
relief, & that it must be stiuck out under Ord. 
XXV., r. 4 . — Johnston v, Johnston (1884), 52 
L. T. 70 : 33 W. R. 239, C. A. 

663. Building agreements — Allegation of plain- 
tiff’s Inability to carry out by defendant’s wrongful 
entry & possession — Claim for specific performance 
Sc damages.] — Pltf. set out c^^rtain building agree- 
ment® in his statement of claim, alleged that by 


reason of the deft, having wrongfully entered into 
oasession of the pltf.’s land &> building materials, 
e had been unable to carry out his agreement®, 
& had thereby suffered loss. The pltf. claimed 
specific performance of the agreements & damages. 
A motion under Ord. XXV,, r. 4, to strike out the 
statement of claim upon the groimd that it dis- 
closed no reasonable cause of action dismissed. — 
Boddinoton V, Rees (1885), 52 L. T. 209. 

654. Misjoinder of parties — Statement of claim 
showing no cause of action against person added as 
defendant.] — The architoct of the deft, company 
was made a party to the action, but the statement 
of claim showed no cause of action as against him : 
— Held : his name must be struck out of the pro- 
ceedings, & the costs paid by the pltfs., including 
the costs of an affidavit made by the architect upon 
the application for such an order. — Amos v, 
Herne Bay Pavilion Promenade & Pier Oo., 
l/TD. (1886), 54 L. T. 204. 

656. Joining solicitors or other parties 

for payment of costs or discovery.] — Solicitors who 
were made parties with other deft®, to an action, 
the statement of claim in which showed no reason- 
able cause of action as against them : — Held : 
entitled under Ord. XXV., r. 4, to an order dis- 
missing the action as against them wdth costs tSc- 
striking their names out of the proceedings. To 
make solicitors or other parties to an action without 
seeking any relief against them except payment 
of costs or discovery is vexatious. — Burstall v. 
BE'iTUS (1884), 26 Gh. D. 35 ; 53 L. J. Ch. 565 ; 
50 L. T. 542 ; 32 W. R. 418, C. A. 

656. Case in statement of claim differing from 
that In writ — Different partnership, persons & 
times.] — This was a motion by defts. to have 
pltf.’s statement of claim struck out on the ground 
that it disclosed no ground of action. In July, 
1885, pltf. issued his writ asking for a declaration 
that a certain agreement alleged by defts. to be 
an absolute conveyance of the 8. Estate should 
stand as a mortgage only for the amount of the 
consideration money therein expressed, & for a 
declaration that pltf. defts. were, from the date 
of the agreement, partners Sc co-adventurers in the 
business & undertaking of the racing club & race- 
course & other business carried on upon the 8. 
Estate, A also for an account & a receiver. On 
July 16, 1885, a motion was made before Kay, J., 
on behalf of deft®., asking that the action might 
be dismissed on the ground that it was frivolous 
& vexatious, or that all proceedings therein might 
be stayed until the pltf. .should have paid the cost®, 
ordered by Bacon, V.-C., to be paid by pltf. to 
defts. in a previous action claiming similar relief. 
Ilis lordship made an order staying the action so 
far as the relief sought by the indorsement of the 
WTit was the same as the relief sought in the former 
action. This order was affirmed by the Court of 
Appeal on Aug. 8, 1885. The statement of 
claim delivered on Jan. 13, 1886, alleged that, in 
1874, the S. Estate was purchased by & conveyed 
to the pltf. & one J., pltf. being interested to the 
extent of three-fourths & J. to the extent of one- 
fourth of the estate ^ that the pltf. & J. proceeded 
in partnership together, being interested in the 
shares a® stated, to develop the estate & to convert 
into a race club, Sc expended large sums of money 
for such purposes ; that the deft. O. in 1877 
acquired the share of J. in the partnership, & 
thereby became, to the extent of one-fourth share 
therein Sc in the partnership property, a paitner 
w'iih the pltf. in the business. The statement of 
claim then claimed a declaration that pltf. Sc 
defts. O. Sc T., or the defts. the S. Club, were 
partners in the racing club & racecourse Sc other 
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businesses carried on, upon, or in connection with 
the S. Estate, & that pltf. was entitled to the 
three-fourths share of the business & estate & 
other the assets of the club ; a dissolution of the 
partnership as from the date of the writ in the 
action, & an account of all partnership dealings 
& transactions since Dec. 1884 ; a receiver, 
& an injunction. Kay, J., said that the case set 
up by the pltf. in his statement of claim was totally 
different from that which he raised in his writ. 
A different partnership, & different persons, & 
different times were alleged. Even if the claim in 
the writ had not been altered, that would not have 
been a sufficient ground for resisting the application. 
It would not be good pleading for the pltf. merely 
to allege the acquisition of the share by the deft. 
O., & that he thereby became a partner. He should 
have alleged a contract by which the deft. O. 
became a partner. It was said that the court 
ought to be lax in matters of this kind, but his 
LfOrdship was not of that opinion. The statement 
of claim must, therefore, bo struck out. Pltf. 
could, of course, issue a fresh writ. — Ker v, 
Williams (1880), 30 Sol. Jo. 238. 

667 . Copyholders* action against lessees — To re- 
strain working of minerals — Lord of manor added 
as defendant.] — In an action by a copyholder to 
restrain the working of minerals under his land 
against lessees who claimed the right to work 
minerals by virtue of their lease from the lord of 
the manor, the lord of the manor was by amend- 
ment added as deft., & an allegation was inserted 
in the amended statement of claim that he claimed 
the right by himself & his lessees to work the 
minerals, that he justified the acts of his lessees, & 
that ho had received & claimed to be entitled to 
receive rents & royalties in respect of such wrong- 
ful working. On a summons under Ord. XXV., 
r. 4, by the lord of the manor, that the amended 
statement of claim might be struck out as against 
liim, as showing no reasonable cause of action : — 
Held : the lord of the manor as lessor had been 
properly added as a deft. — Shafto r. Bolckow, 
Vaughan & Co. (1887), 34 Ch. D. 725 ; 56 L. J. 
Ch. 735 ; 56 L. T. 608 ; 35 W. R. 562. 

668. Action by principals claiming production of 
documents in hands of agent to third person — 
Third person a clerk In rival & unfriendly house 
of business.] — A firm of merchants residing abroad 
brought an action against their agent in this 
country, claiming production of the documents 
relating to their business to a person appointed by 
them for that purpose. Deft, put in a defence, 
stating that the person appointed by the pltfs. was 
a clerk in a rival &; unfriendly house of business, 
for which reason he objected to produce the 
documents to him, but that he was willing to 
produce the documents to any proper person. The 
pltfs. moved, under Ord. XXV., r. 4, to strike out 
the defence : — Held : although principal had a 
general right to the production of documents in 
the hands of his agent to any person appointed 
by him, he cannot insist on their being produced 
to an improper pei*son ; & therefore the defence 
disclosed a reasonable answer to the claim. — 
Dadswell V. Jacobs (1887), 34 Ch. D. 278 ; 66 
L. J. Ch. 233 ; 56 L. T. 857 ; 35 W. R. 201, C. A. 

669 . Dispute relating to Internal management of 
institution.] —The gist of the pltfs.* complaint was 
that a meeting of the governors had been held for 
the purpose of electing an honorary ophthalmic 
surgeon. The statement of claim alleged that 
^ere were only two candidates for the post, 
E. & T., that 18 governors voted in person for T., 

« 254 proxies were tendered on his behalf & 
allowed by the chairman ; that 10 governors 


voted in person for E. & 356 proxies were tendered 
on his behalf, but the chairman rejected 140 of 
these proxies, on grounds alleged to be invalid. & 
declared that T. was duly elected. The pltf. 
claimed a declaration that the proxies had been 
improperly rejected, & that the pltf. E. ought to 
have been declared to be elected, & other relief. 
Defts. moved to strike out the statement of claim & 
to have the action dismissed, on the ground that the 
pleadings disclosed no reasonable cause of action. 
They argued that the case came within the principle 
that the question in dispute being one relating to 
the internal management of the society which a 
general meeting had complete control over, the 
court would not interfere : — Held : some of the 
pltfs. had a right of action. The question was 
whether their proxies were good or bad. They 
were not bound to rely on a new election. It might 
very well be that persons who would have voted 
one way in the first instance would not, when a 
person had been in possession as an officer, think 
it right to alter the position of matters & turn 
him out. There was a question raised which the 
court could not say was frivolous or vexatious, & 
the court could not, therefore, strike out the 
statement of claim. — Howard v. Hill (1887), 4 
T. L. R. 20. 21. 

660. Action for slander of title~No special damage 
alleged — Libel on old 'company not amounting to 
libel on new,] — There were actions brought by 
the New Chile Mining Co. against the deft., the 
chairman of the Venezuelan Austin No. 9 Gold 
Mining Co., &; also against that company, for an 
alleged libel & slander of the pltfs.’ title contained 
in a circular sent by the deft, company to its 
shareholders. The circular contained, inter alia, 
allegations that upwards of 55,000 ounces of gold 
had been feloniously & unlawfully removed by 
the Old Chile Co., the predecessors in title of the 
pltf. company ; that the New Chile Co. had 
benefited to the extent of £200,000 sterling, the 
proceeds of gold so obtained by the Old ChUe Co. 
by feloniously stealing the said gold. The defts. 
applied at chambers to strike out the statements 
of claim in the actions as, among other things, not 
disclosing any reasonable cause of action. This 
application was refused by the judge, from which 
decision the defts. appealed to the Divisional 
Court. 

Counsel for defts. contended that a corporation 
is not capable of libelling any one ; that there was 
no libel even on the old Chile Mining Co. ; but if 
there were a libel against that company, the circular 
did not constitute a libel against the new company. 
Moreover, the old company had been wound up 
three years before the date of the circular, &, being 
practically dead, could not be the subject of libel. 
The new company, even if it did take over such 
liabilities as that to recoup money wrongfully 
taken by the old company, would be under no 
liability to the present defts., as there had been no 
notice to them of the assignment of the cause of 
action, if any, lying in the old company. There 
was no allegation of title in the statement of claim, 
nor yet of express malice or of special damage. 

Counsel for pltfs. contended that the circular 
constituted a libel on the new company & on its 
chairman, to whom it referred in terms. It 
imputed that the truth was that the pltf. company 
would have to recoup to the present owners of the 
Concession Austin No. 9 the sum of £200,000 
feloniously stolen from them, & that the chairman 
& company knew that when they denied it. It 
was known, as alleged in the statement of claim, 
that the new company had taken over the liability 
of the old company, & to impute a liability to the 
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latter was to impute a liability to the new coni- 

Tlie embaiTassment to wliicli tlie qiK'htion of 
scandal of title would give rise on the statement of 
claim was removed by counsel for pltfs. asking to 
amend, & alone relying on the question of libel or 
no libel. Probably when that statement of claim 
was drawn the question of slander of title was not 
present in the mind of the pleader, or the document 
on which the claim would particularly rest would 
have been more specifically pleaded. The state- 
ment of claim alleged that in the circular contain- 
ing what was contended to be a libel it was imputed 
by the defts. that in 1884 the predecessors of the 
pitfs. in title knowingly trespassed into a certain 
mine adjoining their own mine feloniously took 
55,000 ounces of gold, tliat the pltfs., by t-aking 
the liabilities of the old company, became liable 
to recoup the value of the same. I tliink tliat a 
jury might reasonably find that this was a libtd 
on the old company, as it might be said to amount 
to a chai'ge of stealing, but that it was not a libel 
on the New Chile Co. It was sought to enlarge 
the facts by some ingeniou.^ly drawn innuendoes, 
but the innuendoes vere not of any avail, except 
so far as they were su])port<^d by the averments of 
fact in the pleading. There was no charge against 
the pltfs. of improperly dealing with the gold or 
stealing it. I cannot infer from the mere state- 
ment in the statement of claim that the pltf. 
company had taken over the old company's 
liabilities that impropriety of conduct was im]>uted 
to the new company, I think it is going too far 
to say that it imputed a liability to repay the 
value of the gold taken. If sitting at nisi pritis 
I should, I feel, have to tell a jury that there was 
no evidence to support the action, <Sr therefore 
judgment must go to the defts. (Field, J.). — Xevv 
C raLE Mining Co. r. Lee ; New Chii.e Mining 
C o. r. Venezuelan Austin Gold Mining Co. 
(1888), 4 T. L. It. 111. 

661. Action for libel — By corporation — Charge of 
corrupt practices.] — The right of a corporation to 
sue for libel is confined to the protectiim of their 
property. In an action by a municipal corpora- 
tion for a libel imputing corruption : — Held : as 
a corporation, as distinguished from the individuals 
composing it, cannot be guilty of corrupt prac- 
tices, the statement of claim di.sclosed no cause of 
action.— Manchester Corporation r. Williams, 
[1891] 1 Q. B. 94 ; 60 L. J. Q. B. 2,S ; 63 L. T. 
805 ; 54 J. P. 712 ; 39 W. B. 302 ; 7 T. L. R. 9. 

662. Words Incapable of defamatory mean- 

ing.] — On an application to strike out a statement 
of claim in a libel action on the ground that it 
discloses no reasonable cause of action, the court 
will not strike it out on the ground that the words 
are incapable of a defamatory meaning, but will 
leave the question whether they are capable of 
such meaning to be dealt with by the judge at the 
trial. — M oore v , Lawson (1915), 31 T. L. K. 418, 
C. A. 

663. Action for slander — Defamatory statement 
by magistrate in course of Judicial duties.] — 

ma^strate when sitting in the course of his 
judicial duties is a “ judge.” Defamatory observa- 
tions by a judge in the course of his judicial duties 
are not actionable. Thus a defamatory statement 
made by a magistrate while sitting in the etjurse of 
his judicial duties respecting a prosecutor upon or 
with reference to the withdrawal of a criminal 
charge before the court : — Held : not to be action- 
able, even though it was alleged that the statement 


was made falsely & maliciously & without reason- 
able cause. Accordingly, the statement of claim 
in an action for slander brought by the prosecutor 
against the magistrate on the ground of that 
defamatory statement w^as ordered to be struck 
out under Ord. XXV., r. 5, as disclosing no reason- 
able cause of action. — Law^ v, I^lkwellyn, [1906] 
1 K. B. 487 ; 75 L. J. K. B. 320 ; 91 L. T. 359 ; 
70 J. P. 220 ; 54 W. R. .368 ; 50 Sol. .lo. 289, C. A. 

664. Words spoken of clergyman — No 

allegation of special damage.] — In the absence of 
special damage an action by a pemon in Holy 
Orders is not sustainable for words spoken of him 
as a clergyman unless he was holding office or was 
in receipt of professional temporal profit when the 
words w’cre spoken. 

Pltf. could not maintain an action unless he 
alleged special damage. Therefore the statement 
of claim must be struck out (Hcrutton, L.J.). — 
Wakefgrd V . Wright (1922), 39 T. L. R. 107, i\ A. 

665. Allegation of improper evidence & conduct 
relative to plaintiff’s bankruptcy — Cause of action 
if any passing to trustee.] — Kellaway v . Bury, 
No. 625, ante. 

666. Actions by cestui que trust against trustees — 
Solicitors joined as constructive trustees.] — In an 

action by cestui que trust against their trustees in 
respect of certain alleged breaches of trust, th(‘ 
solicitors i)f the trustees were joined as defts. In 
the statement of claim it was alleged in substance 
that the solicitors had become constructive 
trustees. Fpon motion to dismiss tlie action as 
against the solicitors : — Held : if the all(*gations 
were true, the solicitors Sc the trustees would be 
equally liable for breaches of trust, & that the 
action must be allowed to proceed. — Gowper i\ 
Stonkham (1893), 68 L. T. 18 ; 3 R. 212. 

667. Concealed fraud — Wrongful entry under 
false claim — Adverse possession.] — Pltf. brought 
an action of ejectment in 1892 Sc alleged by liis 
statement of claim that he was the heir at law of 
W., who died intestate in 1798, Sc that on his 
death his real estate was wrongfully taken x>ds- 
session of by the mother of (L, an infant, in liis 
name under false x-n^etence that G. was th(^ heir- 
at-law of W. ; that G. died an infant. Sc that his 
mother continued to liold j)ossession of the estaL* 
in the name of R., an infant, whom she falsely as- 
serted to be the brother of (t., but who was really 
a supposititious child; that R. held possession of 
the estates after he came of age, &; that he Sc his 
successors in title, including deft., fraudulently 
concealed these facts from the true heir of W.*; 
that pltf. Sc his predecessors in title had been 
deprived of the estates by such concealed fraud. Sc 
that the same could not with reasonable diligence 
be discovered before 1879, when they became 
partially known ; that pltf. was an infant at that 
time Sc did not attain his majority until 1887. 
Deft, moved to have the sUitement of claim struck 
out as frivolous Sc vexatious. Sc filed an afiidavit 
showing that the story of R. being a supposititious 
child was publicly spoken of in newspapem Sc 
otherwise as early as 1853, Sc had been made the 
ground of previous unsuccessful actions of other 
claimants against deft. Sc his predecessors : — Held : 
the allegations in the statement of claim as to the 
entry in 1798 on behalf of G. did not sliow a case 
of concealed fraud within s. 26 of 3 <k 4 Will. 4, c. 27, 
but only a wrongful entry under a false claim ; 
that the statute began to run against pltf.’s jrre- 
decessors in title in 1798, Sc that as the possession 
had been adverse to pltf. Sc his predecessors ever 
since, the operation of the statute had not been 
suspended by the alleged fraud in 1805, Sc tliat 
pltf. or his predecessors might with reasonable 
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diligence have discovered the concealed fraud, if 
any, more than twelve years before the com- 
mencement of the action. On these grounds the 
statement of claim was struck out, & the action 
was dismissed as frivolous & vexatious. — W illis 
V . lIowB (Earl), [1803] 2 Ch. 545 ; 02 L. J. Ch. 
090 ; (iO L. T. 358 ; 41 W. R. 433 ; 9 T. L. R. 
415 ; 2 R. 427, C. A. 

668. Fraudulently conspiring to induce piaintiil 
to buy shares — Fraudulent misrepresentation.] — 

Appeal by the defts. from an order of th(* Divisional 
CouH. The question was raised, as a point of law 
upon th(^ pleadings, whether the facts as alleged 
in the statement of claim disclosed any cause of 
action. 

The court lias only to look at tlie statement of 
claim S(*e if it charges fraud disclos('s a cause 
of action. Here it is alleged tluit Uh* two defts. 
entered into a transaction, invented a transacti<in. 
That transaction was that they would buy some- 
thing for £385,000, because they knew that if that 
were known the sliares would go up. I gather 
that the statement of claim alleged tliat they never 
intended t(3 carry out that transaction. Tlu'y 
expected that the shares would go up, <fe they 
intended to sell their own sliares then. They 
never intended to pay the £385,000. l'h(‘y 
intended to sell the shares ^ leave tlu‘m in the 
hands of the iiersons who bought them, A to jiay 
the £25,000 forfeit A to put the dilference into their 
own pockets. Why did they pretcuid, as alleg(*d, 
that they had agreed to give £385,000 for the 
concern ? It is obvious that the allegation was 
that they intended to cheat sorrudiody. Th(‘ 
statement of claim allegtal that th(‘y had tluhr 
(‘yes fixed upon the pltf., A inbuided it to b(‘ 
stated to him that they had agreed to give or had 
given this large sum A intended that he slujuld 
buy the shares at a high i)rice A then that he 
should be left with th<‘ loss. The diOiculty that 
th(* d(‘fts. made no representation to the pltf. was 
avoided, because it was now alleg(*d in tlie state- 
m(*nt of claim that the defts. intended it should 
come to the pltf.’s knowledge A be acted upon by 
him. I'lie statement of claim disclos(‘d a fraudu- 
lent statement by the defts., that fraudulent stat^e- 
ment being that they had given or agreed to give 
£385,000. Of course, the court does not in any 
way say whether the allegation in the statement 
of claim were true or not, nor whether the defts. 
have made any false cVr fraudulent statement. 
3"hat would have to be decided at the trial. Upon 
the present application the court has only to see 
whether upon the allegations in the statement of 
claim any cause of action has been disclosed. In 
my opinion it is clear that this statement of clahn 
discloses a cause of action (Lord Esher, M.R.). — 
Reid v. IJooley (1897), 13 T. L. R. 449, V. A. 

669. Action against railway company -- Refusal 

of ofTlcial to detain train — After complaint of 
robbery made.] — A statement of claim alleged that 
whilst pltf. was a jjassenger on defts.’ railway a 
gang of men entered the carriage in which he was 
A robbed him of a certain sum of money ; that 
the pltf. forthwith complained of having been 
robbed to the stationmasl^er, wlio refused to 
detain the train to permit the pltf. lo give the men 
into cust/ody A have them searched, but gave the 
signal for the train t/O start, although there was a 
large force of police in the station ready to arrest 
A search the men : — Held : the statement of claim 
disclosed no cause of action. — Oobb v . Great 
Western Railway Co., [1893] 1 Q. B, 459 ; 62 
L. J. Q. B. 336 ; 68 L. T. 483 ; 57 J. P. 437 ; 

9 T. L. R. 253 ; 4 R. 283, C. A. ; affd,, [18041 
A. C. 419, H. L. 


670. Partition action— Plaintiff proceeding against 
wishes of mortgagees of one share.] — A., who was 

the owner of an undivided third share of the estate 
in two counties, devised by the will of B., brought 
an action for partition or sale. The statement of 
claim showed that the estates in each county were 
subject to a separate mortgage made by the 
testator, A that the share of pltf. was also subject 
to two mortgages made by pltf. or his predecessor 
in title. All the mortgagees were made defts. to 
the action, A pltf. asked for the usual inquiry what 
pensons were interested in the property, A whether 
their shares were incumbered, A what incum- 
brances there were on the estates. The mortgagees 
oi the entirety of the estates in one county A the 
mortgagees of pltf.’s share now moved that the 
statement of claim should be struck out. There 
was a similar motion by the mortgagees of the 
entirety of the estate in the other county : — Held : 
pltf. was not entitled to proceed with the partition 
action against the wishes of the mortgagees of 
liis own share, A that tlie statement of claim 
showed no cause of action against any of the mort- 
gagees, A must be struck out, A the action dis- 
missed as against them. By consent, the action 
was at the same time dismissed against the owners 
of the other thhd share. — Sinclair v . James, 
[1891] 3 Ch. 554 ; 63 L. J. Ch. 873 ; 71 L. T. 483 ; 
38 Sol. Jo. 717 ; 8 R. 637. 

671. Agreement as to costs between country 
solicitor A town agent — Conspiracy to defraud.] — 
Appeal from an order made by the judge at 
chambers dismissing the action as frivolous A 
vexatious. Deft. C\ was a S(jlicitor practising in 
Ireland, A deft. II. was a solicitor practising in 
England. Deft. C. was retained to act as a solicitor 
in an action commenced in England by the pltf., 
but inasmuch as the action was proceeding in 
I'^ngland, it was necessary that some solicitor 
practising in England should be appointed to act 
as the solicitor upon the record. 

Paragraph 4 of the statement of claim alleged 
that “ it was accordingly agreed by A between the 
deft. C. acting as solicitor for pltf. as aforesaid, A 
the deft. H., that the latter’s firm should act as 
solicitors upon the record in the said action A as 
agents for the deft. C. upon the terms that they 
sliould be paid lialf prolits on all work they did, 
A if the action was not successful, money out of 
pocket only.” The action was unsuccessful, A 
defts. delivered a bill of costs for full costs. The 
pltf. alleged that ho suffered damage by reason of 
defts. having consphed together to defraud him, 
in that they concealed from him the fact of the 
agreement mentioned in paragraph 4 of the state- 
ment of claim having been entered whereby he 
was defrauded. 

The first question is whether the statement of 
claim should be set aside as failing to disclose any 
reasonable cause of action. I am perfectly satisfied 
that it was right to order it to be struck out. The 
pltf. mainly relied on the fourth paragraph, but, 
in my opinion, that paragraph did not allege any 
contract to which the pltf. was a pai’ty, or by which 
it w^as agreed that the pltfs. should be charged only 
out-of-pocket expenscjs if the action were not 
successful. The contract between the tw^o defts, 
is, no doubt, such a contract as might be made 
between a country solicitor A a London agent 
(Lord Esher, M.R.). — O’Brien i;. Chance (1897), 
13 T. L. R. 468, C. A. 

672. Action for speciflo performance of alleged 
contract — Acceptance of tender.] — The owner of 
certain coal mines proposed to receive sealed 
tenders from two parties who were competing for 
the purchase of them, A undertook to accept the 
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highest net money tender. One of the com- 
petitors offered such a sum as would exceed by 
£200 the amount offered by the other : — Jle^ : 
a tender in this form did not answer the description 
of the highest net money tender, & an order was 
made striking out the statement of claim in an 
action for specific performance of an alleged con- 
tract founded on such tender as disclosing no 
reasonable cause of action. — Hetton Coal Co. 
r. HAS^VELL, Shotton & Easington Coal & 
Coke Co., [1898] 1 Ch. 465 ; 67 L. J. Ch. 238 ; 
78 L. T. 366 ; 46 W. E. 355 ; 14 T. L. K. 277 ; 
42 Sol. Jo. 345, C. A. 

673. Action by shareholders of raUway company 
— Against railway company & trader — Undue prefer- 
ence.] — If a railway company carries goods for a 
customer at a lower rate than that chai'ged tt) 
other customers, it may be an undue preference 
A give to other customers a right to complain 
before the Kailway Canal Commissioners, but 
it is not an act ultra vires the company, & it gives 
no right to a shareholder of the company, suing 
on behalf of liimself A all other shai'e holders, to 
bring an action against the company & the pre- 
ferred customer for an account & an order that 
the preferred customer should make g(.>od the 
deficiency, or for an injunction to restrain further 
preferences. 

This is not an action which can be brought by 
the pltf. suing oji behalf of himself A all other 
shareholders, except under circumstances which 
do not exist ai*e not alleged to exist heiH\ There 
is, therefore, no cause of action shown on the 
statement of claim (Buckley, J.). — Anderson v, 
Mii^land Kail. Co., [1902] 1 Ch. 369 ; 71 L. J. Ch. 
89 : 85 L. T. 408 ; 18 T. L. K. 5 ; 50 W. K. 40; 
46 Sol. Jo. 14. 

674. Malicious proceedings in bankruptcy — No 
allegation of special damage.] — An action will lie 
to set aside a judgment by default on the p'ound 
of fraud, but if recoiii*8e is had to an action instead 
of summary procedure upon an affidavit of merits 
under Ord. XXVIl., r. 15: — Quare : whether 
the court may not in a proper case order payment 
into court of the sum due on the judgment as a 
condition of allowing the action to proceed. 

Qucrre : w hether an action will lie without 
an allegation of special damage for falsely A 
maliciously A without reasonable or probable 
cause presenting a bankruptcy petition, A the 
question is not one w hich will be determined upon 
an application to strike out the statement of claim 
as disclosing no reasonable cause of action. 

It is said that this action is frivolous in so far 
as it is founded on malicious proceedings in bank- 
ruptcy. It is contended that such an action will 
not lie iinless special damage is alleged. I do not 
know" how that may be, but the point is certainly 
not so clear as to justify the court in stopping this 
action as frivolous. I am by no means satisfied 
that the action will not lie without alleging special 
damage, especially after the alterations in the law 
of bankruptcy whereby a non-trader may be made 
a bankrupt. The actioh must go on A be disposed 
of on its merits (Lindley, M.K.). — Wyatt v. 
Palmer, [1899] 2 Q. B. 106, p. IIO ; 68 
L. J. Q. B. 700 ; 80 L. T. 639 ; 17 W. K. 549, 
C. A. 

675. Claim founded on contract to transfer 
obligations not transferable.]— Pltf. alleged in the 
statement of claim that she was a single woman 
A the mother of an illegitimate female child, A 
that, in consideration that pltf. would place A 


leave the child in the defts.’ possession for the 
period of one month on trial, A would, in the event 
of the defts. determining to keep the child, still 
allow her to remain in defts.’ possession after the 
expiration of the said month, the defts, promised 
A a^ed with pltf. to maintain A bring up the 
child as though she were the defts.’ own child A 
for ever to relieve the pltf. from all liability A 
responsibility in connection with the bringing up 
of the child. It was further alleged that defts. had, 
after maintaining the child for some time, refused 
any longer to do so, whereby the pltf. had been A 
would be put to expense in maintaining her : — 
Held : the statement of claim, being founded upon 
a contract to transfer to another person obligations 
with respect to the child of which the pltf. could 
not by law divest herself, showed no reasonable 
cause of action, A must be struck out A the 
action dismissed. — H umphrys v. Polak, [1901] 
2 K. B. 385 ; 70 L. J. K. B. 752 ; 85 L. T. 103 ; 
49 W. K. 612, C. A. 

676. Unreasonableness in exercise of statutory 
power.] — Defts. were authorised by statute to 
carry out certain works in connection wdth their 
undertaking, A were in the habit of carrying on 
the work on the site of a proposed station by night 
as well as by day. Pltf., who occupied a house 
close to this site, brought an action to restrain the 
defts. from w^orking at night, alleging that such 
work rendered his house uninhabitable, A was a 
vexatious A unreasonable abuse by the defts. of 
their statutory powers. He also claimed damages. 
This was a summons under Ord. XXV., r. 4, to 
strike out the pltf.’s statement of claim as dis- 
closing no cause of action, on the ground that no 
action w"ould lie for mere unreasonableness in tlu* 
exercise of a statutory power. The court refused 
to heai' the application in this form, stating that 
it was only to be used wdien actions were frivolous 
A vexatious. By consent it was arranged to treat 
the summons as amended so as to be an application 
to try a preliminary point of law- under Ord. XXV., 
r. 2 : — Held : upon the assumption that working 
by night was um*easonablo A rendered the pltf.’s 
house uninhabitable, a good cause of action was 
disclosed. The fact that compensation could b(‘ 
obtained under s. 68 of the Lands Clauses Con- 
solidation Act, 1845, did not exclude the regulating 
A I'estraining jurisdiction of the court. — Roberts 
V, (^haring (’ROSS, Euston a Hampstead Ky. 
Co. (1903), 87 L. T. 732 ; 19 T. L. K. 160. 

677. Action upon breach of agreement — Agree- 
ment not to be performed within one year — No indi- 
cation of memorandum or note under Statutes of 
Frauds.] — In an action brought upon an alleged 
breach of agreement it appeared from tlu*, statement 
of claim that the agreement was one wffiich W"as not 
to be performed within one year from the making 
thereof, but there was nothing in the statement of 
claim or the particular to indicate the existence 
of any memorandum or note of tlie agreement in 
writing to satisfy the requirements of s. 4 of the 
Statute of Frauds. Upon an application by the 
deft, that the* statement of claim should be struck 
out under Ord. XXV., r. 4 : — Held : the statement 
of claim disclosed a reasonable cause of action, A 
therefore ought not to be struck out. — F raser v. 
Pape (1904), 91 L. T. 340 ; 20 T. L. R. 798, C. A. 

678. Gaming transactions.] — In an action to 
recover a sum of money deft., before putting 
a statement of defence, applied to strike out the 
statement of claim endorsed on the writ as dis- 
closing no reasonable cause of action, A to dismiss 
the action as being frivolous A vexatious, A made 
an affidavit that the claim w as in respect of bets 
made between him A the pltf. Pltf. admitted that 
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the transactions wore gaming transactions : — 
Held : the action, being one which was forbidden 
by the Gaming Acts, ought not to be allowed to 
proceed. — K erhhaw v. Bievier (1904), 21 T, L. B. 
40, C. A. 

079 , Forbearance to sue.] — Goodson v . 

Grierson, No. 644, ante, 

680. Action against members of Army Council — 
Dismissal from Army.]— The statement of claim in 
an action against the members of the Army Council 
for wrongfully procuring the pltf.’s dismissal from 
the Army, or, alternatively, for having wrongfully 
coerced & intimidated him into resigning his com- 
mission, struck out on the ground that it disclosed 
no reasonable cause of action. — Woods v, Lyttel- 
ton (1009), 25 T. L. K. 605, C. A. 

681. Action against superior ofllcial in Army or 
Navy — -For acting maliciously in course of duty.] — 
An action will not lie against a superior official of 
the Army or Navy for maliciously causing pltf. to 
be retired from tlie service. 

Pltf. had no cause of action in a civil court. He 
had contended that when a superior official acted 
maliciously towards him in the exercise of his duty 
an action would lie against such an official, but 
in my opinion the allegation of acting maliciously 
did not give the court jurisdiction. The appeal 
therefore faded & must be dismissed with costs. 
(Cozp:ns-1Iai^dy, M.B.).— Frarer v, Hamilton 
(1917), 3,3 T. L. R. 431, C. A. 

682. Action against Crown brought against named 
defendant.] — A summons for directions taken out 
by the pltfs. was adjourned by the master for further 
hearing of an application by the deft., who 
attended upon the summons, to strike out the 
statement of claim as disclosing no cause of action. 
Deft, also applied to refer th<^ matter to arbitration, 
k, pltfs. applied for leave to amend the statement 
of claim by making it an action under the War 
Department Stores Act, 1867. The master refused 
the application for a reference to arbitration on 
the gi’ound that by attending the summons for 
directions the deft, had taken a step in the action. 
Ho ordered the statement of claim to be struck 
out because an action for a declaration against the 
Grown only lies against the Attorney- General. He 
refused leave to amend by making the action one 
against Lord Derby personally, <te lie gave to pltfs. 
leave to amend so as to sue under the War Depart- 
ment Stores Act, 1867. On appeal from the 
master, Coleridge, J., rescinded the order of the 
master k directed tlic deft, to deliver a defence. 
Deft, apjiealed. 

It was urged that an action might bo brought 
under the War Department Stores Act, 1867. 
The present action is not brought under that 
statutes it is not brought against the Secretary of 
8tate for War for the time being as such ; it is 
brought against a named deft.. Lord Derby. Then 
it was asked that leave should now be given to 
amend so as to allow the proceedings to be framed 
under that statute. Leave was originally given 
by the master, but pltfs. deliberately determined 
not to avad themselves of that leave. A period 
was limited for amending the statement of claim, 
& that period had expired before the appeal to 
the judge. In my opinion the time ought not now 
to be extended for converting the action from 
what it now is into an action under the Act of 
1867 ; substantial amendments would have to be 
mode & the time for so doing has expired without 
advantage having been t^/ken of the leave given. 
For these reasons I am of the opinion that the 
only order we ought to make is to allow the appeal 
k restore the order of the master with costs here 
k below (SwiNPEN Eady, M.R.).— Hosier Bros, 


V , Derby (Lord), Secretary op State for War, 
[1918] 2 K. B. 672, 675 ; 87 L. J. K. B. 1009 ; 
119 L. T. 351 ; 34 T. L. R. 477, C. A. 

683. Action for ordering imprisonment of defen- 
dant in hospital — & for causing retirement from 
Navy.] — The appellant claimed damages from the 
respondent, on two grounds. He alleged that 
without lawful justification the deft, had ordered his 
imprisonment in hospital, & that by a subsequent 
order the deft, had caused him to be retired from 
the Navy. A summons was taken out before a 
master, who made an order that the indorsement 
on the writ & the statement of claim should be 
struck out as tending to embarrass & delay the 
fair trial of the action & disclosing no reasonable 
cause of action : — Held : as delivered the state- 
ment of claim had rightly been struck out as 
embarrassing, but the pltf. should have liberty to 
amend his pleadings on both grounds so long as , 
on the ground of alleged false imprisonment, no 
amendment was inconsistent with the admission 
he had made before tlie master that deft, person- 
ally knew nothing of him & w^as not actuated by 
malice in what he did. — Fraser v, Balfour 
(1918), 87 L. J. K. B. 1116 ; 34 T. L. R. 502 ; 
sub nom, Frazer v, Balfour, 62 Sol. Jo. 680, 
H. L. 

684. Action by trustee for declaration that defen- 
dant estopped from denying validity of settlement — 
Settlement made on representation of defendant — 
Validity challenged by defendant in other pro- 
ceedings.] — Pltf., who was the trustee of a settle- 
ment made on the marriage of the settlor’s son, 
brought an action against the settlor’s widow, 
asking in effect for a declaration that the deft, was 
estopped from denying the validity of the settle- 
ment. The statement of claim alleged that the 
deft . had represented to the pltf. that her husband 
desired a settlement to be drawn up providing an 
annuity for his son’s future wife ; that the pltf. 
had prepared the settlement accordingly & it wa.s 
executed by the settlor, whose hand was guided 
by the deft, owing to his physical condition ; that 
the marriage took place on the faith of the settle- 
ment, & the settlor died three days later ; & that 
in probate proceedings the deft, had since chal- 
lenged the validity of the settlement on the ground 
that the settlor was incapable of approving its 
contents : — Held : the statement of claim must 
be struck out as showing no cause of action, & the 
action must be dismissed. — B randon v, Mitchel- 
HAJvi (Dowager Baronerr) (1919), 35 T. L. R. 
617. 

685. Action by Controller in name of enemy 
subject — Recovery of assets in hands of defendants 
— Prohibition by Peace Treaty,] — The provisions 
of art. 296 of the Peace Treaty with Germany, 
which declared that enemy debts as therein 
defined were to be settled through clearing offices 
to be established after the Treaty came into 
operation, & the annex to that article, are qualified 
by art. 297, & the provisions of the latter article 
& its annex cannot be construed as limited to a 
confirmation of what has been done under “ ex- 
ceptional war measures ** before the coining into 
force of the Treaty, but must be held to validate 
afi acts & procedure done thereafter in thq execu- 
tion of such exceptional war measures : — Held : 
therefore, an action brought four months after the 
coming into force of the Peace Treaty by the 
controller with the sanction of the Board of Tirade, 
in the name of enemy subjects formerly carrying 
on business in London, to recover assets of the 
business alleged to be in the hands of the deft., 
was properly brought ; & a motion by the deft, 
to stay the proceeding on the groimd that it was 
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prohibited by the provisions of the Peace Treaty 
was dismissed. — Mi:YER C'o. e. Faber, [1921] 
2 Oh. 229 ; 91 L. J. Ch. 233 ; 125 L. T. 531. 

686. Action against bank — Representation of 
manager — To exercise reasonable care.] — Evans 
V. BARCTjk.YS Bank & Gaij.oway, No. 947, ante. 

687. Action against illegal association.) — 
Dominion Iron A Stt i:i. (’o., l/ri). v. Invernaihn, 
No. 39S, ante. 


SvH-sivt T. 3. — Orders Striking Out I^ekadincj. 

688. Interlocutory order — Time for appealing.] — 

An order striking out a statement of claim on the 
ground that it discloses no cause of action is an 
interlocutory, not a final order ; A: consequently 
it must be appealed from within twentv-one davs. 
—Jones r. Insoue (1891), 94 E. T. 703 39 \V. B. 
929. A. 

689. — — .] — On a point (d law being raised 

that the statement of claim disclosed no cause of 
action, the com*t dismissed the action witli costs : — 
Held: the order was interlocutory, because the 
pr()ceeding if given in favour of pltfs. vould have 
allowed the action to go on, wlier(‘as a final order 
is <^>ne made on such an application (^)r proceeding 
that for whichever side the decision is given it 
will, if it stands, finally deteiTnine the matt<‘r in 
litigation.- Sala3ian v. Warner, [1891] 1 Q. B. 
734 ; <>0 L. J. Q. B. 924 ; 05 L. T. 132 ; 39 W. K. 
517 : 7 T. L. B. 484, i\ A. 

690. — — Leave to appeal — Injunction.] — An 
order striking out a statement of claim as dis- 
closing no reasonable cause of action A: dismissing 
the action as frivolous A: vexatious is an inter- 
locutory order, A leave to appeal is necessary. A:; 
this is so though an injunction is claimed. — 
Bright A: Co., I/fd. r. Bi\t^r Plate Construc- 
tion Co., Ltd. (1901), 17 T. L. B. 70S, C. A. 


SI IT. 0 — FRIVOLOUS OR VEXATIOUS PLEADINGS 
AND PROCEEDINGS— ABUSE OF PROCESS. 

SUB-sECT. 1 . — In Cenfkal. 

R. S. C., Ord. XXV., r. 4. The ( onrt or a Judge luay order 
any pleadinp to be ‘^trurk out, on tlie ground that it diseloses 
no reasonable cau^e of aetion or answer, and in any Huch eane or 
in ease of the aetion ftr defence being sliown bv tlu* pleadings to 
be frivolous or vexatious, the Court or a Judge may order the 
action to be stayed or disndssed, or judgment to be entered 
accordingly, ab may be ju>t. 

Supreme Court of Judicature Act, 1925 (c. 49), s. 51. If, on 

an a^licatlon made by the Attornev -General under tliis section, 
the High Court is satisfied that any person has habitually and 
persistently and witliout any reasonable ground Instituted 
vexatious legal proceedings, whether in the Higli Coiud or In anv 
Inferior court, and whetlier against the same person or against 
different persons, the court may, after hearing tliat person or 
giving him an opportunity of being Jieard, order that no legal 
proceedings shall without the leave of the Higii Court or a judge 
thereof be instituted by him in any court, and such leave shall 
not be given unless the court or judge is satisfied that the pro- 
ceedings are not an abuse of the process of tiie court and that 
there is primd facie ground for the proceedings. 

If the person against wliom an order is sougiit under this 
section is unable on account of poverty to retain counsel, the 
High Court shall assign counsel to him. 

A copy of any order made under this section shall be published 
Id the London Gazette. 

691. Inherent Jurisdiction of court — Recognised 


& extended by Ord. XXV., r. 4.]— A bankrupt 
cannot maintain an action for maintenance on the 
gi'oiind that the deft, incited & supported bank- 
ruptcy proceedings in which be had no common 
interest, since the cause of action, if any, passed 
to the trustee in bankruptcy ; At such an action 
may be summai’ily dismissed upon summons as 
frivolous vexatious ; also a corporation in 
liquidation, as distinct from the individual 
liquidator, is incapable of committing such an 
act of maintenance. The inherent jurisdiction of 
the court to ])rotect itself from abuse is recognised 
At extended by Ord. XXV., r. 4, of the Judicature 
Buies of 1883. — Metropolitan Bank v. Pooley 
(1885), 10 App. Caa. 210 ; 54 L. .T. Q. B. 449 ; 53 
L. T. 193 ; 49 J. P. 759 ; 33 W. B. 709, 11. L. 

692. As distinct from authority conferred by 

Ord. XXV., r. 4.] — The court has an innate At 
inherent authority to dismiss or to stay a frivolous 
or a vexatious action. This authority is distinct 
from the authority conferred on it by t)rd. XXV., 
r. 4 , which is limited to pleadings which are frivolous 
or vexatious or otherwise ohjtHdionabhL— -Blair v. 
CoRDNER (1887). 39 W. B. 91. 

693. — .J — Independently of this ord(‘r 

(Ord. XXV., r. 4), the court has undoubted juris- 
diction to stay all proce(*dings, or dismiss an 
action, when on the facts proved to the satis- 
factu)n of the court it appears that the action is 
frivolous A: vexatious. In my opinion, the prose- 
cution i>f an action is vexatious when it is clear 
that no relief can be giant(‘d at the trial (North, 
J.). — Barrett r. Day, Day v. Foster (1890), 43 
(’ll. D. 435, 4 49 ; 59 L. J. (3i. 494 ; 92 L. T. 597 ; 
.38 W. B. 392 ; 7 B. P. C. 54. 

694. .] — The indorsement oti a writ 

issiH‘(l in Aug. 1919, claimed a declaration that 
orders, tlie last of which was dated Dec. 1915, 
with reference to the closing A: deiiKdition of pltf.'s 
premises made by a local authority und(T the 
Dousing, Town Planning, (‘tc., Act, 1909, were bad 
in law A: ought to b(‘ set aside, A an injunction to 
restrain the local authority from acting uj>on such 
orders. The defts., tlio local authority, Ixdore 
any ])U*adings had been d(‘livered, brought a 
motion to have all further procet‘dings in the 
action stayed, A for an order that pltf. should pay 
defts.’ costs, including costs of the motion. The 
grounds of the application were that the court 
had no jurisdiction, having regard to sect. 39 of 
the Act ; A that the action could not be main- 
tained, not ba\ing been commenced within six 
months of the act complained of, A was tlierefore 
within the terms of sect. 1 {a) of the Public 
Authorities l*rotection Act, 1893 : — Held : (1) the 
indorsement on the writ, on the face of it, raised a 
question of law. A, not being scandalous or im- 
proper in any way, was not an abuse of the process 
of tlie couil, A therefore the inherent jurisdiction 
of the court to set aside a writ could not be 
appc^aled to ; (2) tliis motion must be dismissed 

with costs, as having been brought before any 
pleadings bad b€‘en delivered, it did not adhere to 
the practice laid down by Ord. XXV., r. 4, A the 
practice in the interest of the public A the pro- 
fession must be adhered to. 

I can well conceive cases in which writs would 
be set aside. Supposing, for instance, that a man 
brought an action against another for breach of 
contract to convey him to the moon, I take it that 
the court would look upon that as an abuse of the 
process of the court, A would not allow the pro- 
ceedings to go any further ; or supposing that a 
lady brought an action against a man for not 
promising to marry her undiT conditions which 
rendered it a moral duty on his part to do so, 1 
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can well understand that the court would say it 
would be an abuse of the proccMSs of the court to 
allow it to go further. The matter does not stop 
there, because hitherto I have been dealing with 
the inherent jurisdiction that every court must 
have over proceedings that are taken in it ; but 
by a special order — Ord, XXV., r. 4 — “ The court 
or a judge may older any pleading to be struck 
out, on the ground that it discloses no reasonable 
cause of action or answer, & in any such case or in 
case of the action or defence being shown by the 
pleadings to be frivolous or vexatious, the court 
or a judge may order the action to be stayed or 
dismissed.” Therefore, if when the pleadings are 
delivered the otlu^r side think that they disclose 
no cause of action or no defence to the action at 
law, th(i court may strike them out if it comes to 
the same conclusion ; & if the result of the investi- 
gation shows that no other pleading could put the 
matter in any better light, & that the action is 
really frivolous or vexatious, it may stop the 
proceedings altogether there & then. Every court 
must have a practice under which those who 
appeal to it for its assistance, whether professional 
people or litigants in person, must know how to 
approach it, & how to get the question that they 
wish t<^ raise decided ; it is in the interest of the 
profession At in the intere.st of the public that the 
rules which are made, with the view in the best 
j)ossible way of bringing matters before the court, 
should be adhered to, because if that were not 
done there would be perpetual confusion. Each 
man would start a new way of attempting to bring 
the matter before the court under the firm con- 
viction that his plan exceeded in its sagacity the 
plan of anybody else*. In the present case I see 
nothing on the writ which shows me that it is an 
abuse of the process of the court to commence the 
action, & therefore the inherent jurisdiction of the 
court cannot be successfully appealed to. I turn 
to the special order in the Rules of the Court, 6c 
there 1 find that tlie right to take a short cut like 
this arises when the pleadings are delivered, 6c not 
upon the issue of the writ. It appears to me, 
therefore, that the method whic'h has been adopted, 
however honestly 6c with a desii-e to avoid expense, 
is a mistaken one, & that is the reason why, instead 
of yielding to the argument of counsel for the 
defts., 6c let the matter stand over, 1 think it is 
right, wh(*n the practice of the court is not adhered 
to, that those wdio fail to adhere to it should not 
throw the cosis of the mistake on the other side. 
It would not be fair that any costs of such a motion 
as this should fall on the pltf. (Neville, J.). — - 
Wright v. Piiescot Urban Council (1910), SO 
L. J. Ch. 221, 222 ; 11.5 L. T. 772 ; 81 .T. 1\ 48 ; 
83 T. L. R. 82 ; 15 L. C. R. 41. 

695. Probate Division.] — An action was 

brought to obtain revocation of letters of adminis- 
tration granted in 1798, pltf. claiming to represent 
the next of kin of the intestate, 6c defts. being tlie 
representatives of the deceased administrator : — 
Held : having regard to the lapse of time, the fact 
that defts. did not & could not succeed to the 
administration sought to be revoked, & the other 
circumstances of the case, the action was frivolous 
& vexatious, &c must be dismissed. 

The Probate Division has, apart from Ord. 
XXV., r. 4, an inherent jurisdiction, in common 
with other courts, to stay proceedings which are 
frivolous 6c vexatious, & an abuse of the process 
of the court. — Willis v, Beauchamp (Earl) (1889), 
11 P. D. 59 ; 55 L. J. P. 17 ; 54 L. T. 185 ; 34 
W. R. 357 ; 2 T. L. R. 270, C. A. 

696. Exercised with caution.] — McHenry 

V. Lewis, No. 720, post. 


697. .] — Lawrance v, Norreys 

(Lord), No. 710, post. 

698. .] — The court will stay an action, 

brought within the jurisdiction, in respect of a 
cause of action arising out of the jurisdiction, if 
satisfied that no injustice will be done thereby to 
pltf., & that deft, would be subject to such 
injustice in defending the action as would amount 
to vexation & oppression, to which he would not 
be subjected if an action were brought, in another 
& accessible court, where the cause of action arose. 

In my opinion, however, the jurisdiction of the 
court to stay proceedings on the ground of vexation 
should bo exercised with great care ; indeed, I 
find that Cotton, L..J., in McHenry v. Leteis, at 
p. 406 of the report, said : “ In the first place, it 
is a jurisdiction which one ought to exercise with 
extreme caution. Stopping in the middle of a 
suit a pltf. from going on, wlien he has a right of 
action as against the deft., is a jurisdiction which 
has to be exercised with very considerable caution.” 
The English Courts are freely open to persons 
foreign to this country seeking to enforce their 
rights against our corporations, companies & 
citizens, in cases in which the courts can properly 
exercise jurisdiction, but, while 1 think we ought 
to be careful not to check this freedom, I am of 
opinion that we ought not to allow this hospitality 
to be abused. The difficulties which arise in the 
exercise of this power of the court do not appear 
to be so much difficulties in stating the law as 
difficulties in administering or applying it. The 
court should, on the one hand, see clearly that in 
stopping an action it does not do injustice, &, on 
the other hand, I think the court ought to interfere 
whenever there is such vexation 6c oppression that 
the deft, who objects to the exercise of the juris- 
diction would be subjected to such injustice that 
he ought not to be sued in the court in which the 
action is brought, to which injustice he would not 
be subjected if the action were brought in another 
accessible 6c competent court. There are various 
gi'ounds on which an action may be vexatious. 
It may be so frivolous that it is obvious that it 
cannot succeed, 6c it will be stayed. The facts 
then show that it is only brought to annoy the 
deft., A, in my view, this would not necessarily 
be answered by the pltf. stating that he hoyid fide 
believed in his riglits, because he might be possessed 
of a mind which held a distorted view' about the 
matter such as no reasonable man ought to 
entertain. In other words, it does not appear to 
me that the question ought to be settled by a 
mere consideration of w'hat the pltf. considers his 
intention, but the court is at liberty to treat him 
as intending what his acts show (Sir Gorell 
Barnes). — Logan v. Bank of Scotland (No. 2), 
[1906] 1 K. B. 141 ; 75 L. J. K. B. 218 ; 94 L. T. 
153 ; 54 W. R. 270 ; 22 T. L. R. 187, C. A. 

699. Particulars showing grounds to be 

frivolous or vexatious.] — As to the question 
whether an order dismissing the action as frivolous 
& vexatious is right, such an order might be sup- 
ported on either of two grounds — that is, either 
directly under Ord. XXV., r. 4, or under the 
inherent jurisdiction of the court to prevent 
oppression. ViHiethor the case can be brought 
within Ord. XXV., r. 4, depends on w'hether for 
that purpose such particulars as have been ordei*ed 
in this case can be consideixid as part of the 
pleadings. I incline to that opinion, & to the 
view that the rule should be construed in its 
largest sense, so that where particulars show that 
the grounds on which a painty is either bringing or 
defending an action are frivolous or vexatious that 
is sufficient to warrant an order to di^iss the 
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action or strike out the defence, as the case may be. 
It is not necessary finally to decide this point, 
because I have no doubt that the court at any 
stage of the proceedings, if it appears that the 
action is frivolous or vexatious or that the defence 
is so, has by its inherent jurisdiction power to stop 
the proceedings or to strike out the defence (Lord 
Esher, M.R.). — Davey r, Bentinck, [1898] 1 
Q. B. 185, 187-188 ; 62 L. J. Q. B. lU ; 67 L. T. 
742 ; sub nom, Davy v, Bentinck, 41 W. R. 181 ; 
4 H. 144, C. A. 

700. Statement of claim or defence.] — The 

court has under its inherent jurisdiction power to 
strike out any pleading, whether a statement of 
claim or a defence, which is an abuse of the process 
of the ccmrt. The court will not upon an applica- 
tion to strike out a defence go into the question 
whether the allegations in the defence are true or 
false, and so try the case before the time, but it 
will allow aTidavit evidence to show that the 
defence is an abuse of its process. A defence 
contained no substantive allegations, but was 
confined to refusals to admit denials of all the 
material allegations in the statement of claim, 
which allegations deft, had substantially admitted 
in prior proceedings between the i^arties : — Held : 
the defence was not a real defence &: ought to 
be struck out. — R emmington r. Scoles, [1897] 
2 Ch. 1 ; 66 L. J. Ch. 526 ; 76 L. T. 607 ; 45 W. R. 
580 ; 41 Sol. Jo. 489, C. A. 

701 . Striking out defence.] — Tliere is an 

inhoT'ent jurisdiction in the High Court to strike 
out a statement of defence which is frivolous ^ 
vexatious <&: an abuse of the procedure. The 
appellant brought an action against his bishop A 
the patrons of a benefice claiming a declaration 
that he was vicar of the benefice & that an instru- 
ment of resignation which he had executed was 
void, k an injunction to restrain the bishop from 
instituting k the patrons from presenting any 
other person to tiie benefice. The action was tried 
k judgment was given against the appellant on 
the ^ound that the vicarage was void by reason 
of his resignation thereof with the consent of the 
bishop. Afterwards the respondent, having been 
duly appointed to the benefice as the appellant’s 
successor, brought an action against the appellant 
claiming a declaration that the respondent was 
vicar k a perpetual injunction to re.strain the 
appellant from depriving the respondent the use 
k occupation of the house k lands. In his state- 
ment of defence the appellant set up the same 
case as that on which he had been defeated in the 
action in which lie was pltf. : — Held : there was 
an inherent jurisdiction in the court to strike out 
the statement of defence as frivolous k vexatious 
k an abuse of the procedure, k to enter judgment 
for pltf. with a declaration k injunction as claimed. 
-—Reichel V. Magrath (1889), 14 App. Cas. 665 ; 
59 L. J. Q. B. 159 ; 54 J. P. 196, H. L. 

702. Statement of claim not prlma facie 

demurrable.] — The court has an inherent power f>f 
dipnissing an action on the ground that it is 
frivolous k vexatious, k it is not necessary for the 
exercise of that power that the statement of claim 
should be, on the face of it, demturable. It may 
be exercised if, upon facts which are brought 
before the court, or of which they may take 
judicial cognisance, the action is clearly shown 
to be frivolous k vexatious (Fletcher Moulton, 
L.J.). — ^Bubr V. Smith, [1909] 2 K. B. 313 ; 78 
L. J. K. B. 889 ; 301 L. T. 194 ; 25 T. L. R. 542 ; 
10 Mans. 210 ; 53 Sol. Jo. 602, C. A. 


703 . County court.] — ^A Divisional Court 

having held that Regulations 27 A; 61 (a) of the 
Defence of the Realm (Consolidation) Regulations, 
1914, made under sect. 1 of the Defence of the 
Realm Consolidation Act, 1914, k d^ing with the 
spreading of prejudicial reports k with the seizure 
k destruction of prohibited documents, Ave not 
ultra vires, that a county court has jurisdiction U) 
hear matters in camera where it is necessary in 
the interests of justice that the public should be 
excluded, k that a county court judge has the 
same power as a judge of the High Court to strike 
out an action as frivolous k vexatious, the Court 
of Appcial refused to give leave Id appeal from the 
decision. — Norman v, Mathews (1916), 85 L. J. 
K. B. 8,57; 114 L. T. 1043; 32 T. L. R, 369, 
V, A. 

704. Frivolous interlocutory applications — Form 
of order to prevent.] — In this case no order was 
drawn up, but the indorsement on counsel’s brief, 
w'hich agreed with the registrar’s minute-book, 
was as follows : — 

L.JJ. June 9, 1886. 

“ Motion to stand over until the costs by the 
order of May 21, 188(b ordered to be paid by 
the defts., have been paid, with liberty to defts. 
to apply to have the motion restored to the paper 
when such costs have been paid, k in the 
meantime no notice of motion is to be given by or 
on behalf of the defts. without the special leave of 
the couit ; k if any such notice shall be given 
v\ithout such leave being obtained, the respondents 
shall not be required to appear upon such motion, 
<fc it shall be dismissed without being heard.” — 
SuiR r. Newton (1887), 37 Ch. D. 169, n. 

705. .] — Repeated frivolous applica- 

tions for the purpose of impeaching a judgment 
having been made by the same parties, the Court 
of Appeal made an order prohibiting any further 
application without leave of the court. 

The following direction was insefted in the 
order : — 

“ That the said applicants or any of them be not 
allowed to make any further applications in these 
actions or either of them to this court or to the 
court below without the leave of this court being 
first obtained, k if notice of any such applica- 
tion shall be given without such leave being 
obtained, the respondents shall not be required 
to appear upon such application, k it shall bo 
dismis.sed w ithout being heai*d.” — Grepe v. Loam, 
Bulteel r. Grepe (1887), 37 Ch. D. 168, 169; 
57 L. J. Ch. 435 ; 58 L. T. 100, C. A. 

706. .] — Form of order for preventing 

the repetition of frivolous interlocutory applica- 
tion in an action. 

“ This court doth order that the deft, is not to 
be allowed without the leave of the judge in 
chambers to make any application under the 
summons for directions, or to issue any summons 
on matters of procedure, or to serve any notice of 
motion to discharge any order in chambers made 
on any such application as aforesaid, without 
such leave : k in case he shall, without such 
leave, serve notice of any such application or 
summons or notice of motion as aforesaid on the 
pltfs., they are not to attend unless the judge on 
the return thereof shall so direct ; k, unless the 
judge shall think fit to j^ive such directions, the 
application shall be dismissed without being 
heard ; & it is ordered tliat the pltf.’s costs of 
this application be borne by the deft, in any 
event.” — Kinnaird (Lord) v. Field (No. 1), 
[1906] 2 Ch. 306, 808 ; 74 L, J. Ch. 654 ; 93 L. T. 
147 ; 54 W. R. 3, C. A. 
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SUB-SBOT. 2. — FbIVOLOUS AND VEXATIOUS 

Pleadings. 

A, In General, 

See R. S. 0., Ord. XXV., r. 4, p. 71, ante, 

707. Duty of counsel to avoid frivolous pleas.] — 

The court resented the number of frivolous sham 
pleas which came before them, saying, it was 
against the duty of counsel, & against the Statute 
Will. 1, c. 29, & that the old rule ought to be 
revived, viz. that counsel should set their hands 
to the books delivered to the judges, which was 
anciently so ordered, that the court might not be 
troubled with frivolous pleas. — Anon. (1698 ), 2 Salk. 
617 ; 91 E. R. 440. 

708. Pleadings must be manifestly frivolous & 
vexatious.] — In an action of covenant brought on 
an annuity deed alleged to have been made 
between pltf. and deft., deft, pleaded that no 
memorial of the deed had been enrolled as required 
by 63 Geo. 3, c. 141, s. 2, to which pltf. replied 
by setting forth the memorial of a deed similar 
to that declared on in all points, except that it 
described the granting parties as deft. his wife ; 
deft, having demurred on the ground that this 
replication did not show a compliance with the 
statute in respect of the deed declared on, the 
court refused to set the demurrer aside as frivolous. 

No application ought to be made to set aside a 
pleading as frivolous, unless it be either mani- 
festly so on the face of it, or is pleaded in duect 
opposition to some decided case (Anderson, B.). — 
Papineau V, King (1812), 10 M. & W. 216; 12 
L. J. Ex. 32 ; 6 Jur. 639; 152 E. R. 448. 

709. .] — Applications under Ord. XXV., r. 4, 

are not intended to take the place of demurrer, 
where there is any question of law to be argued, 
but are only intended to get rid of frivolous 
actions. The deft, can raise the point of law by 
his pleading, under r. 2 of the same order 
(Field, J.). — Parsons v. Burton, [1883] W. N. 
216 ; 28 Sol. Jo. 121 ; Biit. Rep. in Ch. 169. 

710. .] — It cannot be doubted that the court 

has an inherent jurisdiction to dismiss an action 
which is an abuse of the process of the ct. It is a 
jurisdiction which ought to be very sparingly 
exercised, & only in very exceptional cases. I do 
not think its exercise would be justified merely 
because the story told in the pleadings was hi^lily 
improbable, & one which it was difiicult to believe 
could be proved. But the Court of Appeal did not 
proceed on that ground. They took into con- 
sideration all the circumstances of the case. Wo 
have, to begin witli, a statement of claim which, 
if it discloses a concealed fraud within the meaning 
of the statute, does so in tlie barest fashion, with 
much that is most material left vague & undefined, 
when there ought to have been distinctness & 
precision. Moreover, this is not the first but the 
thud edition of a statement of claim delivered 
with the object of recovering the Towneley estate ; 
& when we review the history of the litigation 
there is much to lead to the belief that important 
allegations now made were an after-thought, the 
result of criticisms of the earlier form in which the 
charges of fraud were presented, & that the charges 
thus raised against persona long dead are wholly 
incapable of proof. These impressions might have 
been dissipated by the afiidavits filed on behalf of 
the appellant ; but they have not been. On the 
contrary, I think they have been strengthened. 
Both in what it says & in what it does not say, 
Colonel J.’s affidavit confirms in my mind the 
impression that the case had not a solid basis 
capable of proof, but that the story told in the 
pleadings is a myth, which has grown with the 


progress of the litigation, & has no substantial 
foimdation. For these reasons I concur with the 
Court of Appeal in thinking that the action is an 
abuse of the process of the court (Lord 
Hbrschbll). — ^Lawrancb v, Norreys (Lord) 
(1890), 16 App. Cas. 210, 219, 220 ; 69 L. J. Ch. 
081 ; 62 L. T. 706 ; 64 J. P. 708 ; 38 W. R. 763 ; 
6 T. L. R. 285, H. L. 

— .] — Kellaway V, Bury, No. 625, 

ante, 

712. .] — ^Pltf. in an action liaving become 

bkpt., his trustee in bankruptcy elected not to 
continue the action, & thereupon an unconditional 
order was obtained by defts. staying further pro- 
ceedings. B. having purchased the trustee’s 
interest, commenced a second action for the same 
relief as that asked by the former action. Upon 
motion to dismiss the second action, as an abuse 
of the process of the court & as frivolous 
vexatious, it“ was decided by Kekewich, J., that 
it must be dismissed ; the trustee, who alone had 
the right of action in him, having by his election 
barred anybody subsequently becoming entitled 
through him to the same cause of action. On 
appeal : — Held : the action ought not to bo dis- 
missed in a summary way as frivolous & vexatious, 
as the motion gave rise U) a question that required 
consideration, namely, whether the order staying 
the proceedings in the former action was equivalent 
to a judgment for the defts. — Bean v. Flower 
(1895), 73 L. T. 371 ; 11 T. L. R. 523, C. A. 

713. .] — An action was brought for the 

revocation of the probate of a will which the court 
in a previous action had held to be valid. Pltf. 
was cognisant of, & had assisted to pltf. in, the 
previous action ; but, according to his affidavit, 
he had not then, so far as he knew, any interest in 
the suit & could not, therefore, have intervened, 
nis case was that the will which had been declared 
valid was a forgery, & that he was a legatee under 
an earlier will which there liad been a conspiracy 
to suppress, but that these facts had only come 
to his knowledge since the previous action. It 
appeared that the earlier will was not likely to bo 

reduced at the trial : — Held : the pltf. was not 
ound by the result of the previous action, & that 
the action brought by him ought not to be dis- 
missed as frivolous. 

It is so important not to shut out a litigant from 
what may, even possibly, be the assertion of a 
just right, that I cannot take on myself, at this 
stage, to say that this part of the case is so clearly 
frivolous that I should stop the proceedings 
Jeune, j.). — Young v, Holloway, [1895] P. 87 ; 
64 L. J. P. 55 ; 72 L. T. 118 ; 43 W. R. 429 ; 
11 T. L. R. 128 ; 11 R. 596. 

714. .] — ^Vi^ere the East India Company as 

representing the Crown has done acts of such a 
nature, & under such circumstances as to lead to 
the conclusion that those acts were done in the 
exercise of supreme power, as acts of State, & to 
negative any intention to give thereby legal rights, 
whether contractual or otherwise, to an individual 
or individuals as against the company, the muni- 
cipal courts have no jurisdiction to question the 
validity of those acts or to entertain any claim in 
respect thereof by an individual against the 
Secretary of State for India as the successor of the 
East India Company : — Held : imder the circum- 
stances the acts done by the company were so 
clearly done by them as acts of State, in respect of 
which no action was maintainable, that the action 
should be summarily dismissed as frivolous & 
vexatious. 

I am ... of opinion that the statement of 
claim ought not to be allowed to stand. The 
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learned judge, however, has gone further & has 
put an end to the action. It is quite clear there is 
aniple jurisdiction so to do, but it has always been 
laid down that this jurisdiction is to be exercised 
with great care, <fc only in cases wliere the court is 
absolutely satisfied that no good can come of the 
action (Stihlijsg. L.J.). — Salaman r. Secretary 
OF State for India, [IPOO] 1 K. B. Oi:i ; 7o 
L. ,T. K. B. 118 ; 94 L. T. 858, C. A. 

715, ,] — an action coininenced by a 

bookmaker by specially indorsed writ for a sum 
alleged to be (lue on a stated account, deft, pleaded 
in his defence that the debts weie gambling debts, 
^ this was admitted by pltf. by his answer to 
interrogatories, but pltf. stated by his answer, as 
other considerations for deft.’s indebtedness, 
pitf.'s forbearance to sue 5: his giving time to dt'ft. 
at tlie latter's request. The deft, applied to have 
the action dismissed as being frivolous &: vexatious : 
-—Held : the forbearance to sue at deft.'.s request, 
in view (d the possible apprehension of deft, of 
the coi^equences of not paying the gambling debt, 
which it would be competent to pltf., consistently 
with the pleadings, to allege A: prove, might 
constitute a new k. valid consideration for the 
debt, k that the action ought not to be summaialv 
dismissed. 

The respondent claims that tht* action has been 
rightly dismissed by the judge as being frivolous 
cV: vexatious. A' lie bases tliat partly on Ord. XXV., 
r. 4, partly on tjie inherent jurisdiction of the 
com*t. In my opinion j*. 4 has nothing to do with 
the mattcT. That rule pro \ ides that “the ct. or 
a judge may order any jileading to be struck out 
on the ground that it discloses no reasonable cause 
of action or answer.’’ There is here no order to 
strike out the statement of claim, which is, in 
form, a perfectly good statement of claim. There- 
fore that part of the rule does not apply. Then 
it goes on thus : “ Or in case of the action or 
defence being shown by the pleadings to be 
frivolous or \exatious. the court or a judge may 
order tlie action to be stayed or dismissed or 
judgrrient to be entered accordingly, as may be 
just.” In my opinion that is limited to the case 
where on the face of the pleadings it is shown that 
the action cannot be maintained k is frivolous k 
\exati(ms. Here the attempt to show that the 
action is frivolous k vexatious is not based on the 
pleadings. It is admitted that on the pleadings 
no such ca.se could be made out. A defence has 
been put in, a general traverse is implied in the 
absence of a reply, k thus the pleadings are regular 
k adequate. But deft, has obtained some im- 
portant admissions from pltf. in his answer to 
interrogatories, k on that ground he seeks to liave 
the action dismissed as frivolous k vexatious. It 
IS, of course, quite open for him to do so. Jle 
might even do so on affidavitvS swom by himself 
or made on his belialf, k d fortiori he can do so on 
admissions obtained from the other side. But it 
is a serious thing to dismiss an action before it 
has been tried, k a clear case for doing so must 
be made out (Fletcher Moulton, L.J.). — Good- 
son V, Grierson, [1908] 1 K. B. 701, 703, 704 ; 77 
L. ^ K. B. 507 ; 98 L. T. 740 ; 24 T. L. K. 304, 

716. .j—BuKR V. Smith, No. 702, ante. 

717. .] — Wright v. Prescot Urban 

Council, No. 694, ante. 

718. Action brought In good faith to try legal 

point.] — By a lease dated Aug. 20, 1880, W. 
demised to M. certain premises for a term of 


ninety-five years at a rent of £222 5s. 6d, On 
June 24, 1881, M. demised the term, less three 
days, to H. at a peppercorn rent to secure £2,000 
k further advances. At the present time £8,000 
was duo on the security. In 1882 M. procured a 
conveyance in fee, k in 1885 conveyed to F. 
expressing the conveyance to be subject to the 
lease of Aug. 20, 1880. In 1902 M. became 
banki’upt, k in July, 1902, an order was made by 
the registrar of the County Court of Warwickshire 
that the pltfs. (the trustees of 11., who died in 
1887) should bo excluded from all interest in the 
lease k the same should be vested in T. (a pur- 
chaser fi'om F.) unless they declartHi their option 
to accept a vesting order of the lease. The pltfs. 
did not appeal from the said order, being advised 
that if the lease was subsisting the said order was 
right, k if such lease was not subsisting their rights 
were not adversely afifected. They now asked for 
a declaration that there was a merger when M. 
took a conveyance in 1882, k that the only term 
now subsisting was the term at a peppercorn rent 
to secure the mortgage. T. moved to dismiss the 
action as frivolous k vexatious k an abuse of the 
process of the court. : — Held : the action was 
brought in good faith to try a legal point which 
ought to be tried, k tliat tiie motion wholly failed 
k must be dismissed with costs in any event. — 
Pea Tiiuksby (1991), 89 L. T. 714 ; affd,. 90 
I.. T. 265, C. A. 

719. Grounds frivolous in estimation of 

court.] — I.ooAN r . Bank ofScotlvnd (No. 2), No. 
698, ante. 

720. Perversion of administration of justice. ]~I 

agr(*(* that it would be most imw'ise, unless one was 
actually driven to do so for the purpose of deciding 
this ease, to lay down any definition of what is 
vexatious or oppressive, or to draw a circle, so to 
speak, round this court unnecessarily, k to say 
that it will not move outside it. 1 would much 
rather rest on the general principle that the court 
can k will interfere whenever tiiere is vexatitm k 
oppression to prevent the administration of justice 
being perverted for an unjust end. 1 would rather 
do that than attempt to define what vexation k 
op}>ression mean ; they must vary with the 
circumstances of each case (Bowen, I.<..T.). — 
McHenry v, Lewis (1882), 22 Ch. I). 397, 407 ; 
52 L. J. Gh. 325 ; 17 L. T. .519 ; 31 W. B. 305, 
G. A. 

721. Where no relief can be granted at trial.]— 

Barrett v. Day, Day v. Foster, No. 693, ante. 

722. Applications to strike out — Not intended to 
replace demurrers.] —Parsons v. Buia'oN, No. 709, 
ayite. 

723. Time for — Not after pleadings set down 

for trial.] — The deft, applying U> Jiave the pitf.’s 
statement of claim struck out as frivolous k 
vexatious, the court refused the motion, wliicli 
would otherwise have been acceded to, on the 
giY)und of delay, the deft, not having made the 
application until the pleadings were closed k the 
action set down for trial. — C ross v. Howe (Earl) 
(1892), 02 L. J. Ch. 342 ; 3 R. 218. 

724. Striking out all endorsements on writ — 
Though defendants objecting to certain portions 
only.] — IluNTLY (Marchioness) v. Gaskell, No. 
570, ante, 

725. Hearing of application to strike out — Court 
will not consider whether allegations true or false — 
Affldavit evidence.] — Remmington v. Scoles. No. 
700, ante. 

726. Motion to stay proceedings before delivery of 
pleadings — Not in accordance with practice.] — 
Wright v. Prescot Urban Council, No. 694. 

727. Stay of proceedings after delivery of defence 6c 



Pabt VI. — Objections to Pleadings 


87 


reply.] — The court has jurisdiction, even after the 
statement of defence & reply in an action have b(»en 
delivered, to order the action to ht' stayed as 
frivolous or vexatious under Ord. XXV, r. 4.-- 
Tucker V. COLLINSON (1880), 10 Q. B. D. 502 ; 
55 L. J. Q. B. 224 ; 54 L. T. 128, 20.3 ; 34 W. R. 
354 ; 2 T. L. R. 313, i\ A. 

728. Order staying proceedings — Imposition of 
conditions.] — On an application to stay proceed- 
ings as frivolous &; vexatious & an abuse of the 
process of the court, the judge has no jurisdiction 
to impose conditions on his assent to or refusal of 
the application. — Bright v, Ktlt.ey (1900), 10 
T. L. R. 559, C. A. 

Against one of several defendants — 

Interlocutory order.] — See Judgments <Sc Orders, 
Vol. XXX., p. 133, No. 113. 

729. Order dismissing action as frivolous & 
vexatious — Alternative permitting plaintiff to pro- 
ceed on payment into court — Security for costs.] — 
An action for malicious prosecution ought not to 
be stayed as frivolous vexatious on the ground 
that deft, is the trustee under pltf.’s bankruptcy 
& has prosecuted him by order of the court under 
sect. 1(3 of the Debtor’s Act, lSfi9. 

A judge ought not to make an order dismissing 
an action as frivolous 6c v(*xatious, with the 
alternative that pltf. may proceed on payment of 
a sum of money into court by way of security for 
the deft.’s costs if the latter should get a verdict 
(WiLLEs, J.). — Mittens r. Dureman & Cameron 
(1888), 58 L. J. Q. B. 40. 

730. Without proof — Protection of judge 

making order.] — Under an Order in Council, 
dated PVb. 4, 1809, the Consular Court of Mada- 
gascar was vested with plenary civil jurisdiction 
over all British subjects within its limits, though 
it was not created in the sense of English law a 
(V>urt of Record : — Held : the appellant, whilst 
sitting 6c acting as a judge of the Consular Court, 
was entitled to the same dt'gree of protection 
which is accorded by the law of England to the 
judge of a Court of Record ; 6c that an action for 
damages did not lie against him for dismissing 
without proof an action which he held to be 
vexatious ; for however inadequate his reasons 
for such holding might be, such dismissal was 
within his jurisdiction. — Haggard v. Peetcter 
Ereres, [1892] A. C. 01 ; 01 L. J. P. C. 19 ; 05 
I.. T. 709 ; 8 T. L. R. 130, P. C. 

731. Proper form of order.] — ^.Vn order made 

by a master in chambers cannot be varied or 
discharged by motion in court. The proper foi*m 
of order to stop a vexatious action is to dismiss 
the action. — Harrington r. Ram age, [1907] 
W. N. 137 ; 51 Sol. Jo. 514. 

Interlocutory order.] — Sec .Iudgments 6 c 

Orders, Vol. XXX., p. 132, No. 10(). 

B, Varliexdar Cr/.sr.v. 

See}{. S. V., Ord. XXV., r. 4, p. 71, ante. 

Actions in respect of felonious t(»rts, see 
Action, Vol. I., pp. ()0-(3(3, Nos. 490 et seq. 

No right of action arises from a base cause, 
see Action, Vol. I., p. 40, Nos. 320 et seq. 

Void & illegal contracts, sec Contracts, 
Vol. XII., pp. 234 et seq. 

Gaming 6c wagering contracts, see Gaming 
& Wagering, Vol. XXV., pp. 394 et seq, 

732. Sham defence.] — False plea put in for delay, 
ordered to be taken off the file with costs, to be 
paid by the solicitor. — Aubrey v, Aspinall (1822), 
Jac. 441 ; 37 E. R. 917. 

733. .] — The court set aside, without an 

affidavit of its falsehood, a rambling sham plea 


which offered several answers to the action without 
leave to plead several matters. 

It is perfectly clear that the court has power to 
strike out a plea which is an abuse of the process 
of the court ; & where the court cannot but see 
that the intention of the party pleading it is to 
perplex & confound instead of entering into a 
proper defence (Tindal, C.J.). — Balmanno v. 
Thompson (1839), (3 Bing N. C. 153 ; 8 Scott, 
306 ; 9 L. J. C. F. 57 ; 4 Jur. 43 ; 133 E. R. 
60. 

734. .] — Remmington v. Scoleh, No. 700, 

ante, 

735. .] — In an action for specific performance 

of an agreement to purchase leasehold property, 
the ct. upon the pleadings 6c correspondence, 
having come to the conclusion that the defence 
was a dishonest one 6c put in for the purpose of 
gaining time, ordered it to be struck out under 
Ord. XXV., r. 4, & gave immediate judgment for 
pltf. — Mackellar V. Hornsey (1901), 49 W. R. 
301 ; 45 Sol. Jo. 291. 

736. .] — Dofts. in an action to recover 

damages for negligence brought by a foreigner 
residing out of the jurisdiction, after obtaining 
an order that the pltf. should give security for 
costs, with which he complied, delivered a defence 
in which they denied the negligence & paid a sum 
of money into court with a denial of liability. 
With the defence was delivered a letter written by 
the defts.’ solicitor, in wdiich, after stating that 
the traverse of neghgence was a technical plea 
merely to secure that the money paid into court 
should romam there until the trial unless taken out 
by the pltf. in satisfaction of his claim, he un- 
reservedly undertook on behalf of the defts. not 
to contest liability at the trial : — Held : the 
defence was a sham defence, & must be struck out 
as being an abuse of the process of the court. — 
('rituhell V, London 6c South Western Rail. 
Fo., [1907] 1 K. B. 860 ; 76 L. J. K. B. 423 ; 96 
L. T. 603, C. A. 

737. Plea containing no answer to action.] — To 

an action on a bill of exchange by indorsee against 
acceptor, the deft, pleaded, that after the bill had 
been indorsed to the pltf. & before it became due, 
6c before he had notice of such indorsement, he 
gave another bill to the drawer by way of renewal, 
& in lieu of the first mentioned bill ; & that he had 
not before or at the time he accepted the latter 
bUl, or at any time before the commencement of 
this suit, any notice that the first bill of exchange 
had been indorsed to the pltf., & the deft, did not 
then, nor until after the same became due, know 
that the pltf. was the holder of the bill : — Held : 
the plea would be set aside as frivolous. — ^Brad- 
bury V, Emans (1839), 5 M. & W. 595 ; 9 L. J. 
Ex. 7; 151 E. R. 251. 

738. Action by bankrupt — Inciting or supporting 
bankruptcy proceedings — Cause of action passing 
to trustee.] — M etropolitan Bank r. Pooley, 
No. 691, ante, 

739. Unconditional order staying proceed- 

ings — Same relief asked for in later action by 
purchaser of interest — Whether order in former 
action equivalent to Judgment.] — ^B ean v . Flower, 
No. 712, a7it€, 

740. Malicious bankruptcy proceedings — 

No allegation of special damage.] — Notwithstand- 
ing the provisions of Ord. XXVII., r. 15, which 

rovides a short method of setting aside a judgment 

y default, an action to set aside such a judgment 
on the ground of fraud is still, subject to the dis- 
cretion of the court, as to costs, maintainable 
without leave. The court will not, therefore, 
strike out as frivolous the statement of claim 
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ceedings — Abuse of process : Sub*sect, 2, B.] 

in an action for that purpose, though it may order 
pltf. to pay into coui’t the amount of the judgment 
impeached. Nor will the court strike out as 
frivolous a statement of claim in an action for 
damages in respect of bankruptcy proceedings 
maliciously taken, on the ground that it does not 
contain an allegation that pltf, has sustained 
special damage. — Wyatt r. Palmer, [1899] 
2 Q. B. 100 ; 68 1.. J. Q. B. 709 ; 80 L. T. 
639 ; 47 W. B. 549, C. A. 

741. Suit on behalf of shareholders — By person 
having only nominal Interest — Improper pur- 
poses.] — A suit instituted by a pltf. having only a 
nominal interest, on behalf of a body of share- 
holders, not for the benefit of pltf., but for im- 
proper purposes, at the instigation of another 
person, who indemnifies pltf. against the costs 
of the suit, will be treated as an imposition on the 
court, the bill will be ordered to be taken off the 
file. — Robson r. Dodds (1809), L. R. 8 Eq. 301 ; 

38 L. J. Ch. ."47 ; 20 L. T. 968 ; 17 W. R. 782. 

742. Action against trustees & members of un- 
registered association.] — The pltfs. brought an 
action of contract against certain members of an 
umegistered association, who were sued as repre- 
senting the general body of membei*s, against 
the trustees of the property of the association. 
Pltfs. by their statement of claim asked, iniei' alia, 
for an order directing the trustees to pay the sum 
claimed &: the costs of the action out of the 
property of the association. On an application 
to strike out the names of the trustees as defts. 
on the ground that so far as they were concerned 
the statement of claim was frivolous &: vexatious : 
— Held : pltfs. were entitled in a representative 
action to insert this particular form of claim against 
the ti*u.stees, A: the application must be refused. — 
Ideal Filsis, Ltd. r. Rkhard.s, [1927] 1 K. B. 
374 ; 96 L. J. K. B. 161 ; 136 L. T. 295 ; 70 
fck>l. Jo, 1138 ; 43 T. L. R. 7, 0. A. 

743. Action against ministerial officer — Officer 

acting in accordance with duty.] — It is the duty of 
the clerk of the petty bag office in the Court of 
Chancery not to seal a writ of error in cases of 
misdemeanor until the Attorney-General has 
issued his fiat. Pltf. having been convicted of a 
misdemeanor, prepared a writ of error, & requested 
the clerk of the petty bag office to seal it in pur- 
suance of 12 13 Viet. c. 109, B. 38. The clerk 

having refused, on the ground that the Attorney- 
General hf^ not issued his fiat, pltf. brought an 
action against the clerk claiming damages for the 
refusal, & a mandamus to compel the clerk to seal 
the writ ; — Held : the action must be stayed, as 
being frivolous & vexatious, & an abuse of the 
process of the court.— Castro v, Murray (1875), 
L. R. 10 Ex. 213; 44 L. J.M, C. 70; 32 L. T. 675; 

39 J. P. 440 ; 23 W. R. 596. 

744. Actions against members of military court 

Acts done in course of duty.]— Actions were 
brought, charging defts. with conspfring to make, 

& making, false statements respecting pltf., an 
officer in the army, to the commander-in-chief, 
whereby pltf. was placed on half-pay. Upon 
application to stay the actions as frivolous & 
vexatious, & an abuse of the process of the court, 
it was stated in defts.’ affidavits that the actions 
were for acts done by defts. in the due course of 
their duty as members of a military court of 
inquiry, & this was not denied by the pltf. 

Held : the actions ought to be stayed, on the 
ground that an action under such circumstances 
would not lie. — D awkins v, Saxe Weimar 


(Prince Edward), Dawkins tj. Wynyard, Daw- 
kins V. Stephenson (1876), 1 Q. B. D. 499 ; 45 
L. J. Q. B. 567 ; 35 L. T. 323 ; 24 W. R. 070. 

745. Action against member of parliament — 
Refusal to present petition.} — There is no right in a 
person desirous of petitioning the House of Com- 
mons compel any particular member of the 
House to present such petition, & no action will 
lie against any member of the Ilouse for refusing 
to present such a petition. 

It is idle to suggest that the action is not 
frivolous or vexatious (Grantham, J.). 

It would be to permit an abuse of the process of 
the court were we to allow the deft., under these 
circumstances, to be harassed by an action which 
cannot possibly succeed. 

I wish to add that, in my opinion, a right of 
action cannot be extended by alleging that to he 
done maliciously which, if not so done, would not 
give a cause of action (Wills, J.). — Chaffers v. 
Goldsmid, [1894] 1 Q. B. 186 ; 63 L. J. Q. B. 
59 ; 70 L. T. 24 ; 68 J. P. 212 ; 42 W. R. 239 ; 10 
T. L. R. 14 ; 38 Sol. Jo. 11 ; 10 R. 19, 

746. Claim in respect of acts of State.] — Salaman 
r. Secretary op State for India, No. 714, ante, 

747. Counterclaim not bon& fide — Scandalous 
charges.] — WTiere the court is of opinion, from the 
particulars given under a counterclaim, that it is 
not bo7id fide, & where it contains scandalous 
charges, the court will order it to be struck out as 
an abuse of the process of the court, & also as a 
pk^ading which “ should not bo allowed ” under 
Ord. XIX., r. 3 . — Lee v. Asiiwin (1885), 1 T. L. R. 
291. 

748. Action to obtain revocation of letters of 
administration — Lapse of time.] — Willis v, 
Beauchamp (Earl), No. 095, ante. 

749. Dispute relating to internal management of 
institution.] — The gist of the pltfs.’ complaint was 
that a meeting of the govemoi*s had been held for 
the purpose of electing an honorary ophthalmic 
surgeon. The statement of claim alleged that 
there were only two candidates for the post, 
E. & T., that 18 governors voted in person for T., 
& 264 proxies were tendered on his behalf 
allowed by the chairman ; that 10 governors voted 
in person for E. A: 355 proxies were tendered on his 
behalf, but the chairman rejected 140 of these 
proxies, on grounds alleged to be invalid, & 
declared tliat T. was duly elected. Pltf. claimed 
a declaration that the proxies had been improperly 
rejected, that pltf. E. ought to have been declared 
to be elected, & other relief. Defts. moved to 
strike out the statement of claim & to have the 
action dismissed, on the groimd that the pleadings 
disclosed no reasonable cause of action. They 
argued that the case came within the principle 
that the question in dispute being one relating 
to the internal management of the society which 
a general meeting liad complete control over, the 
court would not interfere : — Held : some of pltfs. 
had a right of action. The question was whether 
their proxies were good or bod. They were not 
bound to rely on a new election. It might very 
well bo tliat persons wlio would have voted one 
way in the first instance would not, when a 
person had been in possession as an olficer, think 
it right to alter the position of matters & turn him 
out. He therefore thought there was a question 
raised which he could not say was frivolous or 
vexatious, he could not, therefore, strike out 
the statement of claim. — Howard v. Hill, [1887] 
W. N. 193 ; 4 T. L. R. 20, 21. 

750. Action for malicious prosecution — Defendant 
trustee under plaintilPs bankruptcy.] — Mittens v. 
Foreman & Cameron, No. 729, ante. 
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761. Vague allegations of fraud Incapable of 
roof.] — In my opinion this action is vexatious, & 

say so on the ground that it is vexatious to 
bring defts. into court to answer a case founded 
on a fraud alleged to have been committed as long 
ago as 1810, when there is good reason for con- 
cluding that the allegations which prevent the 
statement of claim from being demurrable are 
made without any substantial ground, & arise only 
from the imagination of the person who instructs 
counsel to draw the statement of claim. That in 
my opinion is the proper result to be drawn from 
the facts which we have before us here. Pltf. 
has not, in my opinion, shown that he lias any 
reasonable ground for making those allegations 
of fraud, & the conclusion which I draw is, that 
they were made without any reasonable ground for 
making them {Oo'jton, L.J.). — Lawrance v. 
Norreyb (Lord) (1888), 89 Oh. D. 218, 231 ; 59 
L. T. 703 ; 4 T. Ji. R. 020, C. A. ; affd. (1890), 
15 App. Cas. 210, 11. L. 

752. Some defendants traversing allegations in 
statement of claim — Evidence in denial by other 
defendants without delivering defence.] — Wliere 
some defts. deliver a defence traversing the allega- 
tions in the statement of claim, ^ other defts., 
without delivering any defence, put in evidence 
in denial that it is not distinct & conclusive, the 
court will not dismiss the action as frivolous 
vexatious or as an abuse of the ijrocess of the court. 
— Fletcher v, Bethom (1893), 08 L. T. 438 ; 41 
W. R. 021 ; 3 R. 589. 

763. Identical question already heard.] — Defence 
struck out as frivolous & vexatious, the very point 
raised having been decided in a iirevious litigation. 
— Magrath V, Rp:iche:l (1888), 4 T. L. R. 290, 
(I A, \ on appeal, 14 App. Fas. 005, H. L. 

754, In former action for libel— Second 

action in respect of other defamatory matter in 
same publication.] — Deft, published, in the form 
of a pamphlet, a report of the judgment delivered 
in a former action which pltf. had broughi again.st 
him. The pamphlet contained no report of the 
evidence given at the trial, there were passages 
in the judgment reflecting on jiltf.’s conduct. 
Rhf. brought an action for libel in respect of such 
publication, the jiu’y found that tlie pamphlet 
was a fair, accurate, & iionest re])ort of the 
judgment, &. was published without malice, & 
returned a verdict for deft. Pltf. thereupon 
brought another action f<jr libel in i*espect of the 
same publication ; but he relied on other defama- 
tory statements in the pamphlet than those set 
out in the statement of claim in the former action 
for libel. On an application to dismiss this action 
as frivolous & vexatious : — Held : the questions 
for the jury in the second action for libel being 
identical with those decided in the first, a plea of 
rc8 judicata must succeed, that the action ought 
to be stayed as frivolous vexatious ; also, even 
if the pltf. could rely in one action on one part 
of the pamphlet, in another action on another 
part, such a course was an abuse of the process of 
the court, & the second action should be stayed. — 
MacDougall V, Knight (1890), 25 Q. B. D. 1 ; 
59 L. J. Q. B. 517 ; 03 L. T. 43 ; 51 J. P. 788 ; 38 
W. R. 553 ; 0 T. L. R. 270, C. A. 

766. Unconditional order staying proceedings 

in former action by bankrupt — Same relief asked 
for by purchaser of interest.] — Bean v . Flower, 
No. 712, ante, 

750, By competent court.] — In an action in 

a county court judgment was recovered for a sum 
of money & costs, but before the costs were taxed 
pltf. agreed, on a representation of the poverty of 
the deft., to accept a smaller sum than that for 


which judgment had been mven, & executed a deed 
releasing deft, from the judgment debt & costs. 
Subsequently the pltf. carried in his bill of costs, 
& appuedtothe county court judge for an order to 
tax, upon the ground that the release had been 
obtained by misrepresentation. The judge, after 
hearing evidence, found that the execution of the 
deed had been obtained by misrepresentation, & 
made an order that the costs should be taxed, & 
should be paid together with the balance remaining 
due under the judgment. Deft, in that action 
thereupon brought the present action in the High 
Comt for a declaration that he had been released 
from the judgment debt & costs, & for an injunc- 
tion to restrain further proceedings to enforce 
payment thereof : — Held : as the question raised 
in this action was identical with that decided by 
the county court judge upon the interlocutory 
application, & had been decided by a court of 
competent jurisdiction, the action ought to be 
stayed as frivolous & vexatious & an abuse of the 
process of the court. 

Though the court ought to be slow to strike out 
a statement of claim or defence & to dismiss an 
action as frivolous & vexatious, yet it ought to 
do so when, as here, it has been shown that the 
identical question sought to be raised has been 
ahead y decided by a competent court (A, L. 
Smith, L.J.). — Stephenson v. Garnett, [1898] 

1 Q. B. 077 ; 07 L. J. Q. B. 447 ; 78 L. T. 371 ; 
40 W. R. 410, C. A. 

757. Plaintiff not bound by previous 

action.] — Young v, Holloway, No. 713, ante, 

758. Interlocutory application in county 

court — Subsequent proceeding in High Court.] — 
Lea V, Thurbby, No. 718, ante, 

759. Question which might have been raised 

in previous proceeding.] — ^An action for tort will 
not he against the Air Council : So held per Bankes 
& Atkin, L.JJ., & aenible, per Scrutton, L.J. : — 
Held : per Scrutton, L.J., that the statement of 
claim should be struck out the action dismissed 
on the ground that the matter was res judicata 
by a decision of Lawrence, J. 

Semble, per Atkin, L.J. : The Air Council is not 
a corporation. 

In my view the court has inherent jurisdiction 
to strike out as frivolous or vexatious a claim or 
defence which has either been already decided in 
previous proceedings against the party raising it 
or might have been raised in a previoi:^ proceeding 
in which the facts necessary t/o raise it have been 
decided against the person who now desires to 
raise them. In the present case, the facts or legal 
incidents necessary to raise a case of conversion 
of documents, or breach of secrecy with regard to 
them, or conspiracy with Handley Page, have all 
been decided agamA Mr. Kennedy by Lawrence, J ., 
in the previous action, in which he might have 
raised the allegations of tort which he now bases 
on the same alleged facts (Scrutton, L.J.). — 
MacKenzie-Kennedy v. Air Council, [1927] 2 
K. B. 517, 628, 529 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, O. A. 

760. Scandalous charges in affidavit.]-— Appeal by 
C. against an order made by a Divisional Court 
under the Vexatious Actions Act, 69 Sc, 60 Viet, 
c. 61, that no legal proceedings should be in- 
stituted by the appellant in any court without 
the leave of the High Court. When the case was 
before tlie Divisional Court the Attorney-General 
stated that 48 actions had been brought by C. 
In only one of the actions had he succeeded, & in 
no instance had ho paid the costs which were 
ordered against him. The Divisional Court made 
an order in the terms of the Act. C. then pro- 
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posed to read an affidavit relating to liis former 
actions. The affidavit had been prepared for use 
in the Divisional Court, but had not been used 
there. The court refused to give leave. C. then 
said that he would I'efer to some of lus former 
actions as instances of tlie diffei'ent classes, llis 
first action was against lx)rd Esher, the Master 
of the It oils, for telling a deliberate lie upon the 
judicial bench. Lord Justice Lindijey said that 
he would not hear such language used of any judge. 
The court dismissed the appeal with costs. 

The proceedings Avere a perfect scandal. The 
scandalous affidavit must not be filed, or, if it 
had been already filed, it must be taken off the 
file (Lindley, L.J .). — Fe Chaffers (1807), 13 
T. L. R. 363, C. A. 

761. Defence confined to refusals to admit & 
denials of all material allegations — Allegations 
substantially admitted in prior proceedings.] — 

REM>nNGTON V, ScoLES, No. 700, a7ite, 

762. Application to set aside judgment by default 
— Fraud.] — Wyatt r. Patjmfir, No. 740, ante. 

763. Action to set aside judgment — Discovery of 
fresh evidence.] — 'Wlien it is sought to rescind a 
final & valid judgment on the ground of discovery 
of now evidence it must be shown that such 
CA’idence is both new A: material. 

Although eA’idence may have been withheld 
from the court at the original trial by one of the 
parties to the suit Avith an improper intention, 
such eAudence, is not sufficient to set aside the judg- 
ment unless the evidence Avithheld would have had a 
material effect upon the decision of the court. 

The old Chancery practice as to bills of review 
necessitating a preliminary application to the 
court is not now in use. 

An action to set aside a judgment may now be 
commenced without lea\^e, but deft, may move to 
stay the proceedings as frivolous & A’exatious. 
On such a motion the court should receiv'e evidence 
on either side as to whether there has been a 
discoA^ery since the judgment of new & material 
evidence.— B oswell r. Coaks (1894), 80 I.. T. 
365, n. ; 6 R. 167, H. L. 

764. Vendor & Purchaser Summons — ^Relief to 
which applicant cannot be entitled.] — A summons 
under the Vendor & Purchaser Act asking for 
relief, to which it is plain from the contract that 
the appheant cannot be entitled, Avill be stayed 
as frh^olous vexatious. 

A. agreed with B. to sell him a pubhe-house, &; 
that in case A. should take, or be interested or 
concerned in a public-house within one-thii'd of a 
mile of the premises sold during the occupation 
of B. or his widoA^^ A. should pay to B. £500, & a 
covenant to this effect should be inserted in the 
conveyance. A.’s title to the property consisted 
of an agreement to purchase it from C\, which 
contained a similar provision limitel to the occu- 
pancy of A. & his Avidow, & not mentioning any 
covenant in the conveyance. B. accepted the 
title & tendered a conveyance containing a cove- 
nant by C., in the terms of A.’s agreement with B. 
C. refused to enter into this covenant, & B. took 
out a vendor & purchaser summons for a declara- 
tion that he was entitled to a covenant by C. A. 
moved to stay proceedings under the summons 
as frivolous & vexatious : — Held : that, as it 
was clearly impossible to make a declaration on 
the summons which would be binding on B., & 
the relief, if any, to which the applicant was 
entitledf was specific performance with abatement, 


to which the declaration asked would not help him, 
the summons ought to be struck out as frivolous 
& vexatious . — Re Bartlett &; Berry’s Contract 
(1897), 76 L. T. 751. 

765. Specific performance of agreement to pur- 
chase — Dishonest defence put in for gaining time.] 

— Mackellar V. Hornsey, No. 735, ante. 

766. Multiplicity of suits.] — The kind of juris- 
diction whicli the court exercises over litigation 
is, as I have said, to prevent what is A^exatious & an 
abuse of its own process. There are many classes 
of cases in which the court acts on that principle, 
which I Avill not attempt now to enumerate. We 
are all familiar with them. This particular 
application is based cm the suggestion that the 
court ought to interfere to prevent what is called 
multiplicity of suits, litigation in various quarters 
of the world on the same subject-matter between 
the same parties & at the same time. Where 
there is more than one suit being carried on in 
the Queen’s Courts, it is obvious that the case 
is wholly different. The remedy & the procedure 
are the same, & a double action on the part of 
pltf. would lead to manifest injustice. When 
you get to the case of concurrent litigatiem both 
in the Queen’s Courts in England & in the Queen’s 
Courts in Ireland & Scotland, the law has pro- 
bably A aried a little. I have spoken of the Queen’s 
Courts in Ireland & Scotland. With regard to the 
Queen’s Courts abroad, the Consular Courts 
abroad, the same sort of principle ru) doubt 
applies. They are courts of co-ordinate juris- 
diction, sufficient!}^ in the nature of English Courts 
to render it probable that it may be true, as Sir 
Robert Phillimore says, that an English Court 
would not favour the institution <te the prosecution 
of litigation both in the Consular Courts & at home. 
But when you come to the courts of the United 
States of America, it seems to me the case is wholly 
different, <fc for the reasons which have been 
pointed out at length by the Master of the Rolls 
^ Lord Justice Cotton. The fact that no English 
action has ever yet been stayed on the ground 
of concurrent litigation in America is a strong 
argument to prove that such concurrent American 
litigation is not by itself a sufficient reason why an 
English action should be stayed. That the court 
has power to do it I agree (Bowpjn, L.J.). — 
McHenry r. Lewis (1882), 22 Ch. D. 408, 409 ; 
52 L. J. Ch. 325 ; 47 L. T. 549 ; 31 W. R. ,305, 
C. A. 

767. Cause of action arising out of jurisdiction^ 
Action brought within jurisdiction.] — Logan r. 
Bank of Scotland (No 2), No. 698, a7ite. 

7gg, ,] — In 1902 a deed of separation 

was executed in India between pltf. & her husband, 
of which deft, was the trustee. Pltf. was the wife 
of an American domiciled in India, & deft, then 
& still was a soliciUir practising at Madias. The 
husband made default in paying the allowance 
which by the deed he had covenanted to pay, 
& the complaint of pltf. against deft, was that he 
had wilfully or negligently delayed taking pro- 
ceedings, Sc had so wilfully or negligently conducted 
proceedings against her husband that she had 
been unable to recover moneys due to her in respect 
of the allowance. In Oct. 1906, deft, happened 
to be in England on a holiday, & on the day 
before he left for India he was served with the writ 
in the action. At the date of the issue of the writ 
the pltf. was temporarily in England, but left 
shortly afterwards for America, where she still 
remained. Pltf. knew of her alleged cause of 
action when she was resident in India. On an 
application by deft, to dismiss or stay the action 
on the ground that it was an abuse of the process 
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of the court ; — Held : inasmuch as the alleged 
cause of action arose in India, & that the liability, 
if any, of deft, would have to be determined accord- 
ing to the law of India, & upon the evidence of 
Indian witnesses, the proper place for the action 
to be brought was India ; that the action was not 
brought bond fide in England ; that the injustice 
to deft, in bringing the action in this country was 
so great that the court would not allow the action 
to proceed ; & that the fact that pltf. liappencd 
to be in England at the dat^e of the issue of the 
writ was not in itself sufficient to preclude the 
court from dismissing the action. 

The jurisdiction which I am asked to exercise 
is one which, as has been frequently said, is to be 
exercised by the court with extreme caution ; 
&, fuHher, it is one which the court ought not to 
exercise if by so doing an injustice will be caused 
to the pltf., & the real question which I have to 
decide is whether by preventing what, in my 
judgment, is a grievous injustice to the deft., 

1 shall at the same time be causing an injustice 
to pltf. If I should be doing so, then I think it 
would be my duty to refuse this application 
(Warrington, J.). — Egbert v. Short, [1907] 

2 Ch. 20.5 ; 70 L. J. Ch, .520 ; 97 L. T. 90 ; 23 
T. L. R. 5.58 ; 51 Sol. Jo. 499. 

769. .] — An action was commenced in 

England, in which pltf., a married woman, claimed 
an account under a settlement made in India 
on the occasion of her marriage in 1897, & she 
further alleged a wilful default by defts., one of 
whom, pltf.’s husband, had been appointed a 
trustee of the settlement by a subsequent deed, 
the other two being the original trustees of the 
settlement. Defts. were all domiciled in England, 
but were ordinarily resident in India, pltf.’s hus- 
band being a barrister practising in Calcutta, & 
the other defts. holding appointments in the Indian 
Civil Service. The property comprised in the 
settlement was in India. From 1902 down to the 
commencement of the action the pltf. was living 
in France apart from her husband. She then 
came to England, where, as she alleged, she 
intended thenceforth to reside permanently. The 
husband & another of defts. were served with the 
writ during their temporary presence in England. 
They applied to stay all proceedings in the action 
on the ground that it was an abuse of the process 
of the court. The court was of opinion on the 
evidence that pltf. had in fact brought the action 
in England instead of in India, not for any bond 
fide purpose, but in order to obtain an undue 
advantage over defts., & that the continuance 
of the proceedings in England would necessarily 
be productive of injustice to defts., & in these 
circumstances, the action ought to be stayed. — • 
Re Norton’s Settlement, Norton v. Norton, 
[1908] 1 Ch. 471 ; 77 L. J. Ch. 312 ; 99 L. T. 257. 

770. Foreign debtor induced to come to 

England by fraud.] — In the present case the 

rocess of the couit/ has been abused. The debtor 
eing a foreigner resident out of the jurisdiction, 
is by a concerted trick, amounting to a fraud, 
brought within it, I think that pltfs., being parties 
to such a fraudiilent abuse of our process, are 
prevented by a personal disability from availing 
themselves of the Common Law Procedure Act. 
I must doubt also whether a foreigner, brought into 
the country in this manner, can fairly be said to bo 
about to quit England within the meaning of the 
Act. & the case is the stronger as the debt, 
debtor, residence & everything is foreign. But 
this rule is absolute on the ground that our 
process is abused (Crompton, J.). — Stein r. 
VALKENHUYSEN (1868), 1 E. B. & E. 66, 68 ; 27 


L. J. Q. B. 236 ; 31 L. T. O. 8 . 80 ; 4 Jur. N. 8 . 
411 ; 120 E. R. 431 ; sub nom. Steyne v, Valken- 
HUYZEN (1858), 6 W. R, 444. 

771. Action for gambling debts— Forbearance to 
SU 0 ,] — GooDSON V. Grierson, No. 715, ante. 

See, generally. Gaming & Wagering, Vol. XXV., 
pp. 394 ei eeq. 

772. Denial of authority — Action by lunatic not 
so found — Lunacy not admitted by defence — 
Denial of authority of plaintiff’s solicitors.] — In an 

action brought by pltf. described as “of unsound 
mind not so found ’’ by her next friend against 
a firm of solicitoi's for delivery up of certain deeds 
& documents of title which had been deposited 
with them by pltf. as her solicitors, the statement 
of claim alleged that pltf. was & had for many 
years past been a person of unsound mind not so 
found. Defts. by their defence stated that they 
did not admit that, either at the time when the 
deeds & documents came into their possession or 
at any time since, pltf. was, or that she now was, 
a person of unsound mind, that they held the 
deeds & documents for her, & that she alleged that 
she was during the period in question, still 
was of full mental capacity & soundness of mind. 
On application by pltf. to strike out so much of 
the defence as did not admit the unsoundness of 
mind of pltf. & for judgment on the admissions 
in the defence : — Held : the defts. by raising the 
issue as to the unsoundness of mind of pltf. 
were in effect denying the authority of pltf.’s 
solicitors to bring the action & that that was not 
an issue which it was compet/ent to them to raise 
at the trial, therefore, that so much of the defence 
as did not admit the unsoundness of mind of pltf. 
must be treated as irrelevant & pltf. was entitled 
to an order for delivery up of the deeds & docu- 
ments on the admissions in the defence. — Rich- 
mond V. Branson & Son, [1914] 1 Ch. 968 ; 83 
L. J. Oh. 749; 110 L. T. 763; 58 Sol. Jo. 455, 
C. A. 

773. Branch manager’s authority to sue In 

name of bank.] — In 1914 a Russian Bank had its 
head office in Petrograd & a branch office in 
London, the manager of which was authorised 
by a power of attorney to transact business for & 
bring actions in the name of the Bank. By the 
direction of the Petrograd office the London branch 
deposited with a I^ondon Bank certain Brazilian 
& Chinese Government bonds to be held to the 
order & on account of a French Bank as security 
for a banker’s credit opened by the French Bank 
for the benefit of the Russian Bank. In & after 
1918 the Soviet Government of Russia by various 
decrees & orders nationalised banking in Russia 
by taking over the assets, share capital & manage- 
ment of all private banks & vesting them in a 
State Bank, then in a People’s Bank, & ultimately 
in a Government Department. Subsequently the 
manager of the London branch agreed with the 
French Bank to pay off the amount due to the 
latter on the banker’s credit in return for the bonds. 
The amount was paid, but the French Bank refused 
to release the bonds. In an action brought in 
the name of the Russian Bank by the manager of 
the London branch against the French Bank, 
& the London Bank for the return of the bonds, 
defts. by their defence alleged that pltf. Bank had 
ceased to exist, & disputed the authority of the 
London branch manager to bring the action : — 
Held : it was not open to the defts. to raise by 
way of defence to the action the objection that the 
London branch manager had no authority to bring 
the action in the name of the pltf. Bank, but that 
they ought to have moved to strike out the name 
of the Bank as pltf. — Russian Commercial & 
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Industrial Bank v, Comptoir d’Escompte de 
Mulhouse, [1925] A. C. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. R. 837 ; 69 Sol. Jo. 792, U. L. 

774. Action for declaration of nationality — By 
foreigner resident in England.] — It is an abuse of 
the process of the court for a forei^er residing in 
this country, who has not I’eceived from the 
authorities any notice differentiating him as 
respects military service from any other foreigner 
temporarily commorant here, to claim a declara- 
tion as to his nationality in an action against 
the Attorney-General. — Roesin v, A.-G. (1918), 
34 T. L. R. il7, C. A. 

775. Action for libel — Slander of title.] — Action 
to restrain personal libel A: slander of title. 
Application to strike out statement of defence & 
counterclaims Ac for judgment on pltf.’s pleadings, 
which were in effect admitted by deft, having 
pleaded & not denied but justilied the allegations 
in the statement of claim. 

Tlve statements in the defence Ac counterclaim 
were frivolous Ac vexatious A: the defence showed 
no answer to the claim, & the counterclaim showed 
no cause of action, A: the allegations in the state- 
ment of claim being admitted were valid ground for 
giving judgment for the pltf. A: the deft.’s pleading 
should be struck out under Ord. XXV., r. 4 
(North, J.). — Salomons r, Knight (1892), 8 
T. L. R. 472. 

776. Against trade union.] — Pltfs. sued deft. 


trade union for libel & for conspiracy to publish 
libels concerning the pltfs. At to induce persons 
not to deal with pltfs. Defts. applied that the 
statement of claim should be struck out on the 
ground that by virtue of sect. 4 of the Trade 
Disputes Act, 1906, such an action was not 
maintainable : — Held : as the alleged libel related 
to matters affecting deft, trade imion as such, the 
action was not maintainable & the statement of 
claim must be struck out. — ^Vachbr Sc Sons, 
Ltd. V, London Society op Compositors, 
[1912] 3 K. B. 547 ; 81 L. J. K. B. 1D14 ; 106 
L. T. 778 ; 28 T. L. R. 366 ; 66 Sol. Jo. 442, C. A. ; 
affd„ [1913] A. C. 107, H. L. 

777. Plaintiff subjected to ridicule as result 

of statement.]— Pltf., who lived at Grimsby, had 
arranged to be maiTied on the afternoon of a 
certain date. Sc on the day before the wedding a 
full account of the ceremony appeared in the defts.* 
local newspaper together with the statement, “ The 
honeymoon is being spent in the South of England.” 
In an action for libel the pltf. alleged that on the 
morning following the publication he went, before 
the ceremony, to work as usual, but was imable 
to do his work because of the ridicule to which he 
was subjected : — Held : the statement of claim 
must be struck out on the ground that the action 
was frivolous Sc vexatious. — Emerson v, Grimsby 
Times Sc Telegraph Co., Ltd. (1926), 42 T. L. R. 
238, C. A. 

Absolute privilege.] — See Libel A: Slander, 
Vol. XXXII., p. 102, Nos. 1328 et seq. 

Qualified privilege.] — See Libel Sc Slander, 
Vol. XXXII., p. 112, Nos. 1437 et seq. 
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SEf'T. 1.— IN GENERAL. 

Amendments with leave, see Sect. 3, post. 

Amendments without leave, see Sect. 4, post, 

778. Whether necessary — To Introduce facts dis- 
closed in answer.] — It is not necessary to amend a 
bill for the purpose of introducing facts, disclosed 
in the answer, on wliicli pltf. means to rely as 
parts of his case, entitling him t<j relief which 

he has prayed. — A ttwood v . (1826), 1 Russ. 

3,53 ; 38 E. R. 137 ; o?< apjjeal (1828), 5 Russ. 
149 ; 38 E. R. 984. 

779. Amendments of title of action — ^Assignment 
of interest by original plaintiff.]— A trustee in 
bankruptcy commenced an action to obtain a 
declaration that a deed which purpoi'ted to be an 
absolute convey ance of real estate by the bank- 
rupt was in fact a mc^rtgage A: to redeem such mort- 
gage, A: subsequently sold Sc assigned his interest 
in the subject matter of the action to C., who 
claimed to carry on the aetion in tlie name of the 
origiiml i>ltf. : — Held : C. was bound to amend 
the title of the action so as to show that he was 
the real pltf. Sc to introduce such averments in 
the statement of claim as would disclose his title. — 
Seear V, Lawson (1880), 16 Ch. D . 121 ; svb nom. 
Seear V, Lawson, Chatterton v, Lawson, 50 
L. J. Cli. 139 ; 43 L. T. 716 ; 29 W. R. 109, C. A. 

780. Writ issued for service out of jurisdiction — 
Amendment of indorsement.}— Ord. XXVIII. 
applies to writs issued for service out of the 
junsdiction A:; a statement of claim indorsed on 
such a writ may be amended without re-service. 


'V^liere leave for amendment is necessary, the 
pltf. must show that the amended claim would 
have entitled him in the first instance to leave to 
issue a writ for service out of the jurisdiction. — 
Holland v. Leslie, [1894] 2 Q. B. 450 ; 63 L. J. 
Q. B. 679 ; 71 L. T. 33 ; 42 W. R. 577 ; 10 T. L. R. 
5.56 ; .38 Sol. Jo. 578 ; 9 R. 743, G. A. 

781. Putting amendments on record.] — No one 
looking at. the records of this court would know 
upon what issues this appeal has been determined, 
Sc that is because leading counsel Sc judge have 
entirely disregarded the repeated request made by 
the C/Ourt of Appeal that, when substantial 
amendments are made to the pleadings, they should 
actually be put upon the record. I do not know 
how many times this court has asked this to be 
done, nor do I know how many times judges A:; 
counsel have paid no attention to the request. 
It may be necessary in one of these cases to decline 
to hear it upon the ground that matters before the 
court will not appear on the record, Sc clients will 
be mulcted in costs because counsel Sc judges will 
not do what we have asked them to do. 1 hope 
that some attention will be paid to this matter 
(Scrutton, L.J.). — Practice Note, [1927] W. N. 
288 ; 64 L. Jo. 376, C. A. 

782. Effect of amendment — Admissibility of de- 
positions taken in original suit.] — An amendment 
making pltfs. in the original bill sue on behalf 
of themselves Sc all other persons having the same 
interest does not so alter the parties or the frame 
of the record that depositions taken in the original 
suit cannot be used in the amended suit. — 
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Milligan v. Mitchell (1837), 3 My. & Cr. 72 ; 7 
L. J. Ch. 37 ; 1 Jur. 888 ; 40 E. R. 852. 

788. Amendment by arbitrator.] — Disputes having 
arisen between the pltfs. & defts., it was agreed 
between them “ that all points in dispute in 
reference to the contract for the sale &; purchase 
of S. P.’* should be referred to the arbitration of 
some practical man. Points of claim & defence & 
counterclaim with particulars were delivered &> 
redeliv^ered on being amended between the parties : 
— Held : these documents were in the nature of 
pleadings or particulars & could be amended by the 
arbitrator in his discretion, & all points in dispute 
between the parties relating to the subject matter 
could be so raised, although not in the first instance 
disclosed by such documents. — Lloyd (Edward), 
Ltd. V . Sturgeon Falls Pulp Co., Ltd. (1901), 
85 L. T. 162. 

784. Failure to amend in pursuance of order— By 
party obtaining order — Right to proceed at trial.] — 

Pltf., after obtaining an order to amend his declara- 
tion, with leave to deft, to plead de novo, may 
abandon that order &; proceed to trial without 
procuring it to be rescinded. — Black v. Sang&tp:r 
(1834), 1 Cr. M. & IL 521 ; 5 Tyr. 171 ; 4 L. J. 
Ex. 4; 149 E. R. 1186. 

Amendment in penal actions.] — See vSect. 9, post, 

785. Petition of right.] — The court has power 
under Petitions of Right Acts, 1860, s. 7, to amend 
a petition of right, the operation of the word 
“ amendment in that section not being limited 
to the pleadings of the Crown. An amendment 
of a petition will, however, be granted to a suppliant 
only if the substance of the case after amendment 
is the same, if c.(j. the proposed amendment is 
a mere change of date or of amount, or a mere 
variation in the formulation of the contract ; it 
will not be granted where the suppliant seeks to 
substitute or add a substantially now cause of 
action without a liat by the King or a consent by 
the Attorney- General. — Ruffy-Arnell & Bau- 
mann Aviation Co., Ltd. v, R., [1922] 1 K. B. 
599 ; 91 L. J. K. B, 417 ; 126 L. T. 573 ; 38 T. L. 
R. 210 ; 66 Sol. .To. 270. 

780 , .] — Under sect. 7 of the Petitions of 

Right Act, 1860, the comt has jurisdiction to allow 
a petition of right to be amended, provided the 
amendment does not involve a substantial altera- 
tion in the cause of action, so that the allowance of 
it without a fresh fiat would operate in derogation 
of the prerogative of the Crown. The test whether 
a particular amendment ought to be allowed is 
is this : If the petition had originally been pre- 
sented in the form in which it stands after amend- 
ment, is there a reasonable probability that the 
fiat would not have been refused ? — B adman 
Bros, v, R,, [1924] 1 K. B. 64 ; 93 L. J. K. B 
132 ; 130 L. T. 264 ; 68 Sol. Jo. 166, C. A. 


Sect. 2.— GENERAL POWER TO AMEND. 

R. S. C., Ord. XXVIII., r. 12. The Court or a Judge may at 
any time, and on such terras as to costs or otherwise as the 
Court or Judge may think just, amend any defect or error in 
any proceedings, and all necessary amendments shall be made 
for the purpose of determining the real question or Issue raised 
by or depending on the proceedings. 

787. Determination of real question in con- 
troversy.] — In an action on a contract for the 
delivery of coal, differently described in several 
counts, but in all described as “ handpicked,*' Sc 
it appearing that the parties well understood before 
tnal that the real controversy between them was, 


whether the coal was to be hand-picked, the judge 
amended, to avoid a variance, by striking out all 
the words of description except the word “ hand- 
picked,** & this without the imposition of any 
terms. It is compulsory on the judge to make all 
amendments necessary to raise the real question 
between the parties. — St. Losky v. Green (1860), 
9 0. B. N. S. 370 ; 2 F. & F. 106 ; 30 L. J. C. P. 
19 ; 142 E. R. 145 ; suh nom. St. Losky & Levy 
V. Green, 3 L. T. 297 ; 7 Jur. N. S. 394 ; 9 W. R. 
119. 

788. .] — The claim in a declaration may be 

amended, under the Common Law Procedure Act, 
1852, s. 222, by the judge at the trial. 

The 222nd section of the Common Law Pro- 
cedure Act does not deal with questions of variance 
only, but enables a judge to make any amendment 
necessary for determining the real controversy 
between the parties (Bramwell, B.). — Knowi^ian 
V. Bluett (1873), J.. R. 9 Exch. 1 ; 43 L. J. Ex. 
29 ; 29 L. T. 462 ; 22 W. R. 77 ; on appeal (1874), 
L. R. 9 Exch. .307. 

789. Discretion of judge.] — Sect. 222 of the 

Common Ijaw Pi'ocedure Act does not render it 
imperative upon a judge to amend the pleadings 
at the trial, so as to entitle the party applying for 
the amendment to a new trial, upon his satisfy- 
ing the court that the amendment was necessary 
for the pur|)ose of determining in the existing 
suit the real question in controversy between the 
parties. The jiropriety of allowing the amendment 
is left to the discretion of the judge. — Bridger i?. 
Gay (1854), 23 L. T. O. S. 65 ; 2 W. R. 374. 

790. ,] —Though by the (common I^aw 

Procedure Act, 1854 (c. 96), a judge on the trial 
is bound to make such amendments as are neces- 
sary for determining the real question between 
the pai-ties, & the court has po^^e^ to review his 
decision in refusing an amendment, if injustice has 
been done by such refusal, yet the court in general 
will not interfere to control the exercise of the 
judge’s discretion. — Brennan Howard (1856), 
1 H. & N. 138 ; 25 L. J. Ex. 289 ; 27 L. T. O. S. 
159 ; 2 Jut. N. S. 546 ; 4 W. R. 609 ; 156 E. R. 1150. 

791. Injury to reversionary interest.] — Pltf. 

declared as for an injury to land in his possession, 
which, however, turned out on the trial to have 
been in the possession of his tenant. The real 
question in controversy between the parties was, 
whether the land was pltf.’s property, & whether 
there was a right of way across it : — Held : the 
judge had power to amend the declaration so as 
to adapt it to an injury to pltf.’s reversionary 
interest. — May v, Footner (1855), 5 E. & B. 505 ; 
25 L. J. Q. B. 32 ; 26 L. T. O. S. 58 ; 1 Jur. N. 8. 
1019 ; 4 W. R. 9 ; 119 E. R. 669. 

792. Not to introduce new term.] — Declaration on 
a guarantee stated that, in consideration that pltf. 
would make advances of money by way of loan to 
B., deft, promised to repay pltf. such sums as he 
should so advance, if B. should make default ; 
breach, that B. made default, &; deft, did not pay 
pltf. Plea, that pltf. did not make the said 
advances to B, m manner & form, etc. The judge 
at the trial ordered the declaration Sc plea to be 
amended under stat. 3 & 4 Will. 4, c. 42, s. 23, by 
stating in the count that, in consideration that 
pltf. would procure the British Sc Australasian 
Bank, in which pltf. was a partner, to make 
advances, etc., to B., deft, promised pltf. to 
repay the said bank such sums aa pltf. did not 
procure, the said bank to make the said advances : 
— Held : such amendment was not warranted by 
the statute. 

The amendment cannot stand. The introduc- 
tion of a new fact carries the case beyond any of 
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those in which amendments have been allowed 
(Lord Deyman, t’.J.)* — B oucher r. Mvruay 
(1844), 0 Q. B. 362 ; 13 L. J. Q. B, 278 ; 8 Jiir. 
618 ; 116 E. R. 139. 

793. Clerical error— Claim barred by lapse of 
time.] — Under 15 & 16 Viet. c. 76, ». 222, 
this court will amend proceedings in an action 
commenced before tlie passing of that Act, if such 
amendments be according to the right A justice 
of the case. 

I am also of opinion that the rule should be 
absolute to amend the indorsement of the wTit ; A 
I think that we should have been justified in doing 
this before the statute : d fortiori we are so now’. 
We can look at our o^vn records 6c correct what we 
see to be a clerical error. It is said that the deft, 
liad A vested right, because, if there be no amend- 
ment. he may defeat the pltf. by means of the 
Statute of Limitations, But eveiy amendment of 
a fatal defect takes away the right of the paity 
insisting on the defect (Erle, J.). — Cornish 
Hocking (1853), 1 E. & B, 602 ; 22 L. J. Q. B. 
142 ; 20 L. T. O, S. 234 ; 17 Jur. 1049 ; 1 W. R. 
164; 118E. R. 563. 

794. Necessity to formulate amendment in writing 
— Formal amendment by Judge.] — The writ in the 
action was indoi'sed wdtli a statement of claim 
upon an account stated, but at the trial pltf. set 
up, A i*ecovered upon, a fresh agreement ; no 
foimal amendment of the statement of claim w'as 
made at the trial, but all necessai^y amendments 
were taken as ha\ing been made : — Held : in all 
cases where the pltf. seeks to recover at the trial 
upon a difterent cause of action from that appearing 
in the pleadings, a formal amendment of the 
pleadings should be made by thc' judge. 

The Rules of the Supreme Court give wide 
pow’ers of amendment, A it is unquestionably the 
intention of those rules that proper amendments 
should be made, e\ en dm'ing the course of a trial, 
so as to bring out the tioie nature of a pltf’s. claim 
where it has been imperfectly or even incorrectly 
stated in the pleadings. But nothing in my 
opinion peimits the coui-t to give judgment on a 
claim (other than a claim of the nature of an 
account) w’hich is neither formulated in the plead- 
ings nor satisfactorily defined in any way. It is 
not the business of the judges of the Coiut of 
Appeal to tax their ingenuity to see whether on 
the facts as they come before them some good cause 
of action could have been formulated. To accept 
such a function as this is to do great injustice to 
the parties in the case, inasmuch as it is impossible 
to know’ what course they would respectively have 
taken or what e\idence they would have called 
had the claim been so formulated before the court 
of first instance w hile there was still time to decide 
how to support or to meet it. In my opinion the 
Couit of Appeal ought in such cases to refuse to 
attend to amendments not specifically made in the 
court below. In the present case it is not clear, 
even from the statements of the counsel employed 
in the case (A there is no other material before us), 
what is the cause of action upon which the learned 
judge has pronounced in favour of the pltf. As, 
however, I am of opinion that no good cause of 
action whatever could be based on the facts of this 
case, I shall in the present instance deal with all 
the suggested forms of claim (Fletcher Moulton, 
L.J. — Hyams V, Stuart King, [1908] 2 K. B. 
696, 717, 718 ; 77 L. J. K. B. 794 ; 99 L. T. 424 ; 
24 T. L. R. 076 ; 62 Sol. Jo. 661, (J. A. 

796. At trial.] — Pltfs. contracted with defts. to 


build a steam engine for piimping the defts.’ 
colliery, to be competed & fixed for £2,600. The 
engine w^as forwarded in parts & fixed piecemeal 
at the colliery : — Held : the price could not be 
recovered under a count “ for the price A value 
of an engine, A other goods sold A delivered,” but 
that the proper form of count was for w^ork, labour 
A materials, or for erecting A constructing an 
engine. 

Semble : the judge at the trial might have 
amended the record by inseit-ing such a count.- - 
(T.ARKE r. Bulmer (1843), 1 Dow. A L. 367 ; 11 
M. A W. 243 ; 12 L. J. Ex. 463 ; 162 E. R. 793. 

790. Striking out proviso not contained in 

agreement.] — A declaration on a special agreement 
slated that the pltf. agreed to lodge, board A 
instinct the deft.’s son for three years, the deft, 
paying 100 guineas a year, wuth pow’er to either 
party to put an end to the agreement at the 
expiration of any half-year, A the payment to be 
m^e half-yearly. A proviso then stated that three 
months’ notice was to bo given. The breacli laid 
was the non-pa>’ment of a half-yearly sum. At 
the trial, there being no proof of the agreement 
containing such proAUSo, the judge amended the 
declaration by striking out the proviso : — Held : 
he was right in so doing. — Bolam r. Shaw (1846), 
1 New Pract. Cas. 597 ; 8 L. T. O. 8. 294. 

797. Determination of real question in con- 

troversy — Interference with Judge’s discretion.] — 
Brennan r. Howard, No. 790, ante. 

798 . ,j — K nowlman v. Bluett, No. 

788, ante, 

799. No new cause of action substituted.] — 

In an action for breach of promise to maiTy, the 
declaration laid a promise to mari’y at a time 
elapsed, A the evidence showed a promise to 
many at a time not elapsed, A a renunciation by 
deft, of such promise Held : there was power 
to amend the declaration at the trial, A a rule to 
enter a verdict for the deft, on tlie ground that 
such amendment was bad, refused. 

The judge may always amend a declaration so 
long as he does not either substitute a new cause of 
action or make the declaration demurrable (Brett, 
J.). — Donoguue V. Marshall (1876), 32 L. T. 310. 

Amendment with leave .] — See Sect. 3, 

sub-sect. 4, C., post, 

800. Adding & striking out — False imprisonment 
— Plea as amended showing reasonable A probable 
cause.] — To an action for false imprisomnent 
deft, pleaded a justification, alleging several facts 
which constituted reasonable A probable cause for 
deft, suspecting that the pltf. had stolen his goods. 
At the trial the deft, failed to prove all the allega- 
tions in the plea, A the learned judge amended it 
by altering one A striking out others : — Held : 
the amendment was properly made, the facts 
stated in the plea as amended affording sufficient 
reasonable A probable cause for the suspicion. — 
Hailes v. Marks (1861), 7 H. A N. 56 ; 30 L. J. 
Ex. 389 ; 4 L. T. 805 ; 25 J. P. 808 ; 7 Jur. N. 8. 
851 ; 9 W. R. 808 ; 158 E. R. 391. 

801. Action on promissory note.] — In an 

action on a promissory note a paragraph in the 
defence was ordered to be amended or excluded 
which claimed by way of counterclaim A set-off 
payment respecting scrip held by defts. in pltf. 
company, that being a money claim against pltf. 
company. — C adooan Advance Co., Ltd. v. 
Bhephebd (1876), 2 Char. Cham. Cas. 134 ; Bitt. 
Prac. Cas. 134. 

802. Re-insertion of allegations previously ordered 
to be struck out.] — The court has power to amend 
the pleadings at any time. A, if necessary, to order 
allegations be re-inserted which it had previously 
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directed to bo struck out. — M anheli;. A.-G. (1879), 
4 P. D. 232 ; 48 L. J. P. 42 ; 40 L. T. 367. 

808. Amendment to show plaintiff’s title in free- 
hold premises — In respect of which rent claimed — 
Amounts & dates of rent due.] — A statement of 
claim was ordered to be amended so as to show 
pltf.’s title to freehold premises in respect of which 
rent was claimed as well as the amoimts & dates 
of rent due. — ^Bannicot & Frith (Exors.) v. 
Harris (1876), 20 Sol. Jo. 217 ; Bitt. Prac. Gas. 
85 ; 1 Char. Cham. Cas. 95. 

804. Insufficient description of property in claim — 
Description set out in schedule — Claim amended 
& re-served.] — In an action for specific per- 
formance the statement of claim alleged an agree- 
ment to which pltf. craved leave to refer, whereby 
“ deft, agreed to purchase from pltf. certain 
hereditaments situate in the parish of St. Peter 
the Great, otherwise Suddeanery in the city of 
(Chichester & described in the schedule to the said 
agreement.” The schedule was not set out in the 
statement of claim. Deft, appeared but did not 
put in a statement of defence. On motion for 
judgment in default of defence : — Held : the 
evidence was admissible as to the agreement ; also, 
the property not being sufficiently described in 
the statement of claim, the statement of claim 
must be amended setting out the property suffi- 
ciently to enable tlie coui*t to give judgment in 
accordance with the pleadings, & the amended 
statement of claim must be re-served. — Smith v, 
Buchan (1888), 58 L. T. 710 ; 36 W. K. 631. 

806. Embarrassing pleading.] — The court will not 
order a pleading to be amended unless it is so 
framed as to embarrass the opposite side. — Green 
r. Green (1864), 33 L. J. P. M. & A. 64, 83. 

806. Order to amend incidental to other order.] — 
37ie court has jurisdiction to make an order to 
amend, when it is incidental to any other order 
the court is making. — F yler r. Fyler (1834), 3 
L. J. Ch. 237. 

807. Imposition of terms if pleadings not 
amended.] — A judge cannot order a party to 
amend his pleading, though he can impose terms 
upon him if it is not amended (Scrutton, G.J.). — 
Smith v. Schilling, [1028] 1 K. B. 429, 434 ; 97 
L. J. K. B. 276 ; 138 B. T. 475 ; 44 T. L. li. 109, 
C. A. 

Terms on which amendments allowed, see Sect. 
3, sub-sect. 5, post. 


Sect. 3.— AMENDMENT WITH LEAVE. 

Sub-sect. 1 . — In General. 

R. S. C., Ord. XXVIII., r. 1. The Court or a Judge may, at 
atiy stage of the proceedings, allow either party to alter or 
amend his indorsement or pleadings, in such manner and on such 
terms as may be just, and all such amendments shall bo made 
as may be necessary for tlie purpose of determining the real 
questions in controversy between the parties. 

808. Discretion of court.] — The giving leave to 
amend pleas, where the justice of the case requires 
that indulgence, is lodged in the discretion of the 
court ; & under that control, is a very useful 
practice on particular occasions. If this plea is in 
effect an amendment of the former, it cannot be 
pleaded without leave to amend ; if it is a new 
& distinct plea, it is within the rule against pleading 
double. — Freeland v. Johnson (1794), 2 Anst. 
407 ; 146 E. R. 918. 

809. ] — An application for an order that a 

pleading be reformed, is an application to the 


discretion of the court, & in exercising this dis- 
cretion the court will not, as in case of demurrer, 
consider whether or not the pleading is good in 
law ; but whether or not it may prejudice the 
opposite side in the conduct of his case. — Griffith 
V, Griffith (1864), 3 Sw. & Tr. 365 ; 33 L. J. 
P. M. & A. 81 ; 10 L. T. 308 ; 164 E. R. 1312. 

810. Necessity to state amendments.] — 

Leave to amend a plea, not of course & the amend- 
ments to be stated. — Wood v, Strickland (1813), 
2 Ves. & B. 150 ; 35 E. R. 276. 

811. Materiality of amendment.] — An 

amendment at a trial ought only to be made for 
the purpose of determining the real matter in 
controversy between the parties “ before the trial,” 
& not any question which may arise in the course 
of the trial & which does not appear ever before 
to have been in controversy between the parties 
in the course of the action. Whether the matter 
was so in controversy is a question of fact to be 
decided by the judge at the trial. Whether the 
amendment woiild be necessary or material is a 
question of law ; & though the court will not 
disallow an amendment merely because it makes 
a pleading demurrable, the amendment will not 
be allowed if it be left doubtful, whether the 
pleading were proved in fact or is bad in law. — 
Wilkin v. Reed (1854), 15 C. B. 192 ; 2 C. L. R. 
796 ; 23 L. J. C. P. 193 ; 23 L. T. O. S. 160 ; 18 
Jut. 1081 ; 2 W. R. 556 ; 139 E. R. 394. 

812. Exercised independently of counsel’s 

opinion.] — In giving or refusing leave to amend a 
bill the court will not act upon the opinion of 
counsel, but will form its own judgment as to the 
materiality of the proposed amendment. — 
Hemming V. Maddick (1870), L. R. 9 Eq. 175. 

813. Absolute.] — A judge has an absolute 

discretion to allow any amendment of the plead- 
ings. Therefore where, in the middle of the trial 
of a i^robato suit before the court and jury, one 
party applied to amend by adding a plea of 
fraud : — ffeld : the judge had the right to exercise 
his discretion in favour of the party applying to 
add the plea. — Riding v, Hawkins (1889), 14 
P. D. 56 ; 58 L. J. P. 48 ; 60 L. T. 869 ; 37 W. R. 
575. 

814. Amendment of particulars in action for 

infringement.] — The discretion of a judge to allow 
the amendment of particulars in an action for 
infringement of a patent or design cannot be 
affected by any practice as to the terms on which 
such amendment will be allowed. — ^Woolley v. 
Broad, [1892] 2 Q. B. 317 ; 61 L. J. Q. B. 808 ; 
67 L. T. 67 ; 40 W. R. 596 ; 36 Sol. Jo. 592 ; 
9 R. P. C. 429, C. A. 

815. Jurisdiction of arbitrator — Discretion as 

judicial officer.] — An arbitrator has a discretion 
as a judicial officer to allow an amendment of 
pleadings delivered by the parties in compliance 
with a direction given to them by him. — Re 
Crighton & Law Car & General Insurance 
Corporation, Ltd., [1910] 2 K. B. 738 ; 80 

L. J. K. B. 49 ; 103 L. T. 62. 

816. Form & mode of amendment — Whether 
court will prescribe.] — Milligan v, Mitchell, 
No. 1135, post, 

817. Discretion of party obtaining leave.] — 

Pltf. by his original bill claimed to be entitled to 
an estate imder a will & codicil, not impeaching 
either. Deft, demurred to the bill, & his demurrer 
waa allowed on the ground that the codicil, as it 
stood, gave the deft, a title to the same property. 
Leave was, nevertheless, given to amend the bill 
on the groimd that pltf. might possibly, by more 
accurate allegations, put a different construction 
on the codicil. Pltf. amended his bill, aUeging 
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that the codicil was not made by the testator with 
disposing mind, & praying for an issue of demsavit 
vel fwn : — Held : the case set up by the amended 
bill was not so inconsistent with that made by the 
original bill as to justify a motion for striking the 
bill off the file, motion by deft, for that purpose 
refused ; the costs to be costs in the cause. 

l^ltf, had leave to amend, by an order which 
prescribed no particular form of amendment, & 

1 think tliere is nothing in the authorities to show 
that this was not such an amendment as pitf. was 
perfectly at liberty to make. The authorities may 
establish that pltf. is not at liberty by an amended 
biU to claim a new' piece of pioperty imder a new' 
title, but pltf. is at liberty to claim the same 
property in anv other wav he chooses (Stuart, 
V.-C.).— PAiiKuk r. Nu’KSON (18(13), 4 Gifif. 311 ; 

2 New Itep. 54 ; 8 L. T. 000 ; 9 Jur. N, S. 801 ; 
11 W. 11. 635 ; 00 E. K. 724. 

Written & printed amendments .] — Sec 

Sect. 0, post. 

818. Amendment of claim & defence — Amend- 
ment of claim before defence.] — Whore a plea was 
considered imperfect, & in an order for deft, to 
amend liis plea libei*ty was also given for pltf., at 
his own request, to amend his bill : — Held : in the 
absence of any specified time for such respective 
amendments, that the amended plea was not to 
be taken as to the original bill merely, but that 
the true construction of the order was that pltf. 
ought to amend his bill first ; but that if he did 
not amend w'itliin a reasonable time, deft, should 
be at liberty to amend his plea to the original bill 
as it then stood. — Garcias r. Ricardo (1844), 

4 L. T. O. S. 229 ; on appeal, sub nom. Ricardo 
r, Garcias (1845), 12 01, & Fin. 368, H. I.. 

819. Statement of claim embarrassing — No reason- 
able cause of action.] — Appellant claimed damages 
from respondent on two grounds. He alleged that 
without lawful justification deft, had ordered his 
imprisonment in hospital, & that by a subsequent 
order deft, had caused him to be retired from the 
Navy. A sunmioiis was taken out before a master, 
who made an order that the indorsement on the 
writ & the statement of claim should be struck 
out as tending to embarrass & delay the fair trial 
of the action & disclosing no reasonable cause of 
action : — Held : as delivered the statement of 


claim had rightly been struck out as embarrassing, 
but xdtf. should have liberty to amend his pleadings 
on both grounds so long as on the ground of 
alleged false imprisonment no amendment was 
inconsistent with the admission he had made 
before the master, that deft, personally knew 
nothing of him & was not actuated by malice in 
wliat he did.— Fraser v. Balfour (1918), 87 
L. J. K. B, 1116 ; 34 T. L. R, 502 ; sub nom. 
Frazer v. Balfour, 62 8oJ. Jo. 680, U. L. 

Embarrassing pleadings.]— ,SVc Part VI., Sect. 4, 
sub-sect. 2, ante. 


820. Postponement of discovery till after trial of 
issue raised by amendment.] — Where the discovery 
sought bv a pitf. is alleged to be vexatious because 
already once refused, & the materiality of it is 
dependent on an amendment proposed to be made 
on the statement of claim, the statement of claim 
wiU be ordered to be amended first & the dis- 
cojery will be postponed until the trial of the issue 
raised by the amendment. — Wood v. Anglo 
Italian Bank, Jttd. (1876), 34 L. T. 255 ; 3 
Char. Pr. Cas. 238, D. (\ 

821. Judgment in default of appearance after 
filing amended statement.] — On motion for judg- 


ment in default of appeai'anco by deft., it was dis- 
covered that the statement of claim was defective 
& required amendment. I-«eave was given to 
amend ; &, that having been done, the amended 
statement of claim was filed. Pltf. was then 
ordered to wait eight days from the date of filing 
the amended statement of claim before moving for 
judgment, the motion to stand over for a week, — 
Vellacott V. Thompson, [1890] W. N. 158. 

822. Abandonment of order for leave to amend — 
Costs incurred by opposite party before abandon- 
ment.] — If an order for leave to amend be aban- 
doned after service, the opposite party has no 
right to costa incurred before the abandonment, 
on the supposition that the order would be acted 
upon by the party obtaining it. — B rown v. 
Millington (1853), 22 h. J. Ex. 138; 17 Jur, 
144 ; siib nom. Milungton v. Brown, 20 L. T. 
O. S. 227. 

At what stage of proceedings.] — Sec Sect. 3, 
sub-sect. 4, poHt. 

Amendments allowed.] — See Sect. 3, sub-sect. 

3, L. (/?), post. 

Amendments not allowed.] — See Sect. 3, sub- 
sect. 3, L. (6), post. 

Pleading to amendment.] — See Sect. 4, sub-sect. 

4, post. 

On what terms.] — See Sect. 3, sub-sect. 5, post. 

Alteration of claim without amendment of writ.] 

— See Sect. 4, sub-sect. 1, B., post. 


Sub-sect. 2. — Ai’puc ation to Amend. 

R. S. C., Ord. XXVIII., r. 6. In all ca^os not proMtlcd for by 
the preceding Rules of this Order, application for l(‘ave to 
amend may be made b\ either partv to the Court or a Judge or 
to the Judge at the trial of the action, and such amendment may 
l>e allovied upon Midi terms as to <o»^t!s or otherNMse as ma> be 
just. 

At what stage of proceedings amendments 
allowed.] — Sec Sect. 3, sub-sect. 4, post. 

823. Application to court— Amendment after 
cause brought to hearing.] — If it be found reejuisito 
to amend a bill after a cause had been brought to 
a hearing, application must be made to the 
court, not to (he master. — Briderman v. 
Seymour (1837), 1 Jur. 19. 

824. Vexatious & expensive.] — Where a deft, came 
to the court in a vexatious A: expensive manner, 
to apply for an amendment that might have been 
obtained at chambers, his rule w'as discharged 
wdth costs, unless he would consent to pay the 
costs of the amendment.— Brunswick (Duke) v. 
Sloman (1847), 5 C. B. 218 ; 17 L. .1. C. P. 81 ; 
10 L. T. O. S. 187 ; 1.36 E. K. 800. 

826. Matters of practice— Discretion of Judge in 
chambers.] — ^Applications to amend tlie pleadings 
are matters of practice within tlie discretion of a 
judge in chambers. — Golding v. Wharton Salt- 
works Co. (1876), 1 Q. B. I). 374 ; 24 W. R. 423 ; 
34 L. T. 474, C. A. 

826. Affidavit in support.]— It is unnecessary, 
except in special circumstances, to make an 
affidavit in support of an application for leave to 
amend a writ of summons. If such an affidavit is 
made, it is improper to cross-examine upon it \rith 
a collateral object, & thus, in effect, to anticipate 
the trial. — CoNYBEARE v. Lewis (1881), 44 L. T 
242 ; 29 W. R. 391. 

827. Ex parte application— Notice of motion.] — 

On ex parte apjdication for leave to amend, if the 
amendment is of a merely formal natui’c the court 
will give leave, but in general notice of motion for 



Pabt VII. — Amendment of Pleadings. 


97 


Jeavo to amend after first amendment must be 
given.— A non. (1829), 8 L. J. O. 8. Ch. 7. 

828. By party in contempt.] — A pltf. in contempt 
is at liberty to proceed with the cause in the 
ordinary way. Therefore, a special order for leave 
to amend was granted to a pltf. in contempt. — 
Chatterton V. Thomas (1867), 36 L. J. Ch. 592. 


Sub-sect. 3. — What Amendments Court wiel 
OR WILL NOT Allow. 

See K. 8. C., Ord. XXVIII., r. 1, p. 95, ante, 

A, Dctcrfnhuition of Heal Question in Controversy, 

829. Amendment allowed to determine.] — Where, 
in an action for defamation, a rule for a new trial 
was made absolute, A pltf. had leave to amend 
one of the counts of the declaration, in order that 
the words laid therein might correspond with 
those proved at the trial, the court allowed a new 
count to be added, to arrive at the justice of the 
case, in order to try the merits on tlie second 
trial.— W yatt v. Cocks (1825), 10 Moore, C. P. 
504 ; 3 L. J. O. 8. V. P. 207. 

830. .] — On the hearing of a cause, in which 

the question intended to be brought up for 
decision depended on the form of the pleadings, 
A the House, after argument, was of opinion that 
the j)leadings would not allow that question to be 
))roperly decided, time was given to allow an 
arrangement between the parties by which the 
pleadings miglit be altered for that purpose. — 
PRISTOL (Marquis) v. Pobjnson (1854), 4 H. L. 
(Jas. 1088 ; 15 C. B. 241 ; 23 L. J. C. P. 230 ; 10 
E. B. 788, II. L. ; previous proceedings^ sub nom, 
Korinson V, Bristol (Marquis) (1852), 11 C. B. 
241. 

831. .] — Tlie court allowed a count for not 

accepting the bill to be added, as on that count 
pltfs. could recover the whole value of the goods, 
A as the issue raised by defts. was whetlier the 
bill had been given, the amendment would raise 
the “ real question in dispute ” between the 
parties. — ISAACvS v. Pickard (1859), 1 F. A P. 072. 

g32. j — A judge lias power, in ejectment, 

to amend, at the trial, by adding names of parties 
in whom < ho legal estate is vested, so as to raise 
the real question, e.g. where the legal estate w^as 
in two trustees, who should have sued instead of 
the mortgagee of the cestui que trust. Amendment 
by adding the names of the trustees was allowed, 
the question of costs being reserved. — B lake r. 
Done (1861), 7 IT. A N. 465; 2 F. A F. 575 ; 
31 L. J. Ex. 100 ; 5 E. T. 429 ; 7 Jur. N. 8. 1300 ; 
10 W. R. 175 ; 158 E. R. 555. 

833. .]— In a suit to set aside a settlement 

on the ground of fraud A surprise on pltf., evidence 
was filed in reply tending to show that pltf., at 
the time of executing the settlement, was of 
infirm mind. Upon tlie hearing of a motion for 
leave to use this evidence, which had been objected 
to as not being properly evidence in reply, pltf. 
asked for leave to amend the bill A go into fresh 
evidence. Leave was given to pltf. to amend the 
bill A go into further evidence. An order asked 
for by deft., that the evidence should be taken 
vivd voce, was refused. 

The inconvenience A imperfection of the old 
practice was made so manifest on that occasion 
that no one can wonder that a remedy has at 
length been applied to this defect. And here a very 
extensive authority has been conferred on the 
court, which is enabled to allow either party to 
alter his statement of claim, at any stage of the 
p.p, — 4 


proceedings,” wdthout any limitation except the 
discretion of the judge. 

This matter has been very earnestly discussed 
before me ; A it is admirable to observe the 
veneration which is expressed for the ” old prac- 
tice *’ of the court ; & the fear which is entertained 
on one side lest any profane hand should be laid 
upon it, whilst, on the other side, counsel exultingly 
appeal to the extended powers which are now 
placed at the command of the judges. But, in 
truth, it is the discretion of the court which has 
to be exercised in the application of this power, 
as in that of every other power to be found in the 
Statute A Orders ; A it is a discretion which it is 
most difficult to exercise, because in proportion 
to the extent of the authority must be the degree 
of care with which the com*t proceeds to exert it. 

In this instance, finding, as I do, the old practice 
of the court to have been inconvenient A tmjust 
in the highest degree, A that the legislature has 
alTorded a remedy for these defects, can I hesitate 
to say ; Where one of the parties comes to the 
court A declares that in order that justice may be 
done it is necessary that the record shall undergo 
an alteration — no matter in what stage the cause 
may be — that this is a case in which I am boimd 
to exercise the discretion which is given to me ? 

I feel that I am bound, when facts such as are here 
present are brought before me, to see that the 
record is put into that shape which is necessary 
in order that the issue between the parties may 
be fairly tried ; A the circumstance that the 
cause is ready for heading docs not, in my judg- 
ment, prevent my doing this (Bacon, V.-C.). — 
Roe v. Davies (1876), 2 Ch. D. 729, 733 ; 21 
W. R. 606 ; 3 Char. Pr. Cas. 126. 

834. .] — In an action against an agent for 

account, pltfs. alleged an open account A in general 
terms falsification. Deft, pleaded settled accounts, 
A required specific statements of falsification. At 
the trial the judge held the accounts were settled, 
A gave defts. costs of the trial, but allowed pltfs. 
to amend within fourteen days by stating specific 
instances of falsification. The amendments to be 
limited to the statement of facts necessary to 
surcharge A falsify. Pltfs. to pay the costs of 
present hearing. 

I must bear in mind that the general principle 
laid down by the orders is this — that all such 
amendments shall be made as are necessary for 
the purpose of determining the real question in 
controversy (Fry, J.). — Mozeley (Mozley) v , 
CowiE (1877), 47 L. L Ch. 271 ; 38 L. T. 908 ; 
26 W. R. 854. 

835. .] — ^All such amendments in pleadings 

are to be allowed as may be necessary for enabling 
the real question at issue to be tri^, subject to 
the limitation that the whole nature of the action 
may not be changed by amendment. 

Where, therefore, an action was brought for the 
rescission of a contract for the sale of land, A one 
of the defts., who had entered into the contract 
on behalf of others of the defts., who were the real 
vendors, disclaimed by his defence all interest in 
the contract ; — Held : such deft.’s defence should 
be amended by confining the disclaimer to any 
beneficial interest in the contract, A siting that 
he only contracted as agent, A that such deft, 
should be added as a pltf. in a counterclaim by 
the real vendors to compel the specific performance 
of the contract.— B lenkhorn v. Penrose (1880), 
43 L. T. 668 ; 29 W. R. 237. 

836 . ,] — The two things which it seems to 

me the court has to bear in mind upon applications 
for leave to amend, whether in an action or in 
any other matter, are these : first, that it is very 
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important for the sake of justice that the court 
should have before it the real questions to be tried, 
& as for as possible nothing else. The other thing 
to bo borne in mind is this, that — especially in 
recent times — there has been a liberal rule of 
amendment laid down, perhaps more & more 
extended in the last two or three years — if I may 
say so properly, I think it has been wisely extended. 
But it has always been extended subject to tliis, 
that leave should not be given unless the court 
sees its w^ay to make full compensation to those 
against whom the relief is asked. Where that 
compensation can be given, then the leave will be 
given (Kekewich, ,1 .). — Be Gaulakd & Gibus’ 
Patent (1887), 57 L. J. Ch. 209, 210 ; 6 R. P. C. 
190. 

837. ] — In 1895 the then registered owners 

of land in Southern Rhodesia granted to a company 
the right to tra<le in certain parts of it. The com- 
pany subsequently went into liquidation, all its 
assets were bought by the appellants, who received 
possession of certain sites under the agreement 
erected stores thereon. No servitude or incum- 
brance w^as registered in respect of the agreement. 
After mesne assignments respondents became 
ownei*s of the land wdth a clear registered title, A 
sued for a declaration that appellants were not 
entitled to occupy any part of it, <fe for ejectment. 
Appellants pleaded that by virtue of the agree- 
ment they liad an exclusive right to trade upon the 
land & to occupy such sites thereon as were neces- 
sary for that i)urpose, A that respondents pm*- 
chased with notice A subject to their rights: — 
Held : respondents were entitled to judgment 
upon tlie case as pleaded, but that appellants 
should have conditional leave to amend their 
defence by pleading possession of specific sites 
under the agreement A the expenditure of money 
thereon, A that respondents bought with notice of 
those facts. 

Their Lordships are therefore unwilling simply 
to dismiss the appeal without giving the appellants 
an opportunity of raising the true case. But the 
whole procedure, in w hich the appellants have been 
held to be wuong, is thi'owm away. The appellants 
must therefore pay the entire costs up to date, 
or the appeal will fail to be dismissed. If the costs 
as taxed are paid, their Lordsliips will humbly 
advise His Majesty to recall the judgments 
appealed from hoc statu, A remit the case with a 
declaration that the defts. be allowed to amend 
their ijleadmgs, A the pltfs. to put in answers to 
such amendments (perCuK.). — Copthaul Stores, 
Ltd. V . Willoughby’s Consolidated Co., Ltd., 
[191(5] 1 A. C. 107, 173 ; 85 L. J. P. C. 92 ; 113 
L. T. 1109, P. C. 

g88, Amendment of claim without adducing 

fresh evidence.] — An objection to part of a pltf.’s 
claim, on the ground that his interest in the subject- 
matter of the action had only acciaiod at a date 
subsequent to the transactions out of which such 
pai*t of the claim arose, having been made in the 
statement of defence, it was held too late at the 
trial to apply imder Ord. XVI., r. 14, to add an 
additional party as co-plaintiff in respect of the 
former title. 

Where, from facts elicited in the examination of 
witnesses, A which had been in the exclusive 
co^sance of defts., it appeared that the true point 
at issue between the parties was not raised by the 
pleadings as they stood, the pltfs. obtained leave 
to amend their statement of claim, but without 
adducing fresh evidence ; defts. being allowed both 


to amend their defence A to adduce fresh evidence. 
Pltfs. having succeeded on the issue thus raised, 
A the court being of opinion that the defect in 
the original pleadings arose from the defts.’ 
default in withholding information, the whole of 
the costs, including those caused by the amend- 
ment, were awarded to pltfs. — Nobel’s Ex- 
plosive Co. V. Jones A Co. (1880), 49 L. J. Ch. 
72(5; 42 L. T. 754; 28 W. R. 663; revsd, on 
other grounds (1882), 8 App. Cas. 1, H[. Ij. 

839. All errors if not fraudulent or intended 

to overreach.] — Held: as deft, had never asked 
for leave to amend his particulars of objection, 
but had to the last argued the case on the ground 
that no such amendment was necessary, leave 
ought not to be now given. 

1 think it is a well-established principle that the 
object of courts is to decide the rights of the parties, 
A not to punish them for mistakes they make in 
the conduct of their cases by deciding otheiwise 
than in accordance with their rights. Speaking 
for myself, A in conformity with what I have 
heard laid down by the other division of the Court 
of Appeal A by myself as a member of it, 1 know 
of no kind of error or mistake which, if not fraudu- 
lent or intended to overreach, the court ought not 
to correct, if it can be done without injustice to 
the other party. Courts do not exist for the sake 
of discqjline, but for the sake of deciding matters 
in controversy, A I do not regai*d such amendment 
as a matter of favour or of grace. Order XXVIII., 
r. 1, of the Rules of 1883, which follows previous 
legislation on the subject, says that, “ AH such 
amendments shall be made as may be necessary 
for the purpose of determining the real questions 
in controversy between the parties.” It seems to 
me that as soon as it appears that the way in 
which a party has framed his case will not lead to 
a decision of the real matter in controversy, it is 
as much a matter of right on his part to have it 
corrected, if it can be done without injustice, as 
anything else in the case is a matter of right 
(Bowen, L.J.). — Cropper v. Smith (1884), 26 
Ch. D. 700, 710, 711 ; 63 L. J. Ch. 891 ; 51 L. T. 
729 ; 33 W. R. 60, C. A. ; on appeal, sub nom. 
Smith v. Cropper (1885), 10 App. Cas. 249, H. L. 

B, 07ni8sions, 

See R. 8. C., Ord. XXVIll., r. 1, p. 95, ante. 

840. Omission to allege usage as part of con- 
tract.] — The declaration stated that deft, engaged 
pltf. in the capacity of a commercial traveller lor 
the period of one whole year A complained that 
pltf. was wrongfully discharged. At the trial it 
appeared that there was a usage of trade by which 
upon such a hiring, the employer might dismiss 
his commercial traveller with thi’ee months’ 
notice : — Held : the contract was not properly 
stated A the custom ought to have been alleged 
in the declaration as part of the contract. 

Semble : pltf. ought to have been allowed to 
amend at the trial A without costs. — Metzner 
V. Bolton (1854), 9 Exch. 518 ; 2 C. L. R. 686 ; 
23 L. J. Ex. 130 ; 23 L. T. O. S. 22 ; 2 W. R. 302 ; 
156 E. R. 221. 

841. Accidental omission in statement of claim — 
Partition action — Consent of all parties.]— In an 

action for the partition A sale of certain real 
estate, a portion of the property desired to be 
sold was accidentallv omitted from the description 
contained in the statement of claim. The omission 
was not discovered until after the judgment, in 
which the property ordered to be sold was referred 
to as the hereditaments described in the statement 
of claim ; — Held : by the consent of all parties the 
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statement of claim might be amended, Sc the 
judgment post-dated & altered so far as to refer 
to the amended statement of claim. — Winklby v. 
WiNKi^Y (1881), 44 L. T. 672 ; 29 W. R. 028. 

842. Omission to allege particular acts of default.] 
— ^Pltf. charged deft, with wilful neglect & default, 
but did not allege any particular act of default. 
Issue having been joined in the suit before Nov. 2, 
1876, upon the cause coming on for hearing after 
that date, leave was given pltf. on his applica- 
tion to amend the bill by charging some one or 
more act or acts of default, but on the terms that 
he should enter into no new evidence & should pay 
the costs of the present hearing. — King v. Oorke 
(1876), 1 Ch. I). 67 ; 46 L. J. Oh. 190 ; 33 L. T. 
376 ; 24 W. R. 23. 

843. Omission to set up repayment of claim In 
defence.] — ^The Vice-Chancellor said it appeared 
that the pltf. carried in a claim against her hus- 
band’s estate for a very large sum to the amount 
of £15,000, which she succeeded in proving, & the 
money was paid. It was a most improbable thing 
that this should not have included the £800 now 
claimed, but deft, knew of the claim from the 
first, & repayment ought to have been set up by 
the defence, or the defence should have been 
amended, tie would now give leave to deft, to 
amend the pleadings, but the case must stand over 
to give pltf. an opportunity of replying to the 
evidence proposed to be called. — ])E Bergue v. 
Be Bergue, L1880J W. N. 191. 

844. Omission of word “spinster’’ — After name 
of guardian ad litem.] — Action against an infant. 
Appearance by his sister as guardian ad litem. 
Statement of claim describing deft, in the title as 
“A. B. an infant, by Alice Elizabeth Bray, his 
guardian ad Vitern.” On the action coming on on 
motion for judgment the registrar objected that the 
statement of claim did not show whether the 
guardian ad litem was a spinster, widow, or married 
woman. The statement of claim was allowed to be 
amended by adding the word “ spinster ” to the 
description of the guardian. — IjONDon County 
Bank v. Bray, [1893J W. N. 130 ; 37 Sol. Jo. 070. 

C. Descriptions. 

845. Residence of party.]— To constitute a defence 
to an action for use & occupation of a house taken 
by deft, under a written agreement, at a stipulated 
sum per annum, it is not enough to sliow that 
deft, was a lunatic, & that the house was unneces- 
sary for her ; but it must be also shown that pltf. 
knew this, & took advantage of deft.’s situation ; 
& if that be shown, the jury should find for deft. ; 
& they cannot, on these facts, find a verdict for 
pltf. for any smaller sum than that specified in the 
agreement. 

In a plea stating the above defence, it was 
alleged that the house was unnecessary, as deft, 
occupied another house in A. street. It was 
proved that deft, did not occupy the house in A. 
Street, but resided in it with her mother. The 
judge at the trial allowed deft, to amend, by 
stating that she resided in the house in A. Street, 
instead of stating her occupation of it, deft, 
paying the costs of the witnesses who were called 
by pltf. to disprove the deft.’s occupation. — Dane 
V. Kirkwall (Viscountess) (1838), 8 C. & P. 
079; 173 E. R. 070, N. 1*. 

846. .] — If pltf., at the time of amending his 

bill, has taken up a new place of residence, the 
bill ought to be amended by describing him as of 
his new residence, the rule that pltf. should 
not introduce statements in an amended bill not 

to description of his place of residence. — 


Kerr v. Gillespie (1844), 7 Beav. 209 ; 13 

L. J. Ch. 135 ; 2 L. T. O. S. 306 ; 8 Jur. 50 ; 49 
E. R. 1008. 

g 47 , .] — ^Pltf., who had no fixed residence of 

his own, described himself in his bill as of a certain 
address, at which he did not then live & never had 
lived. But all papers Sc letters sent to the address 
were forwarded to him & reached him the following 
day. There was no fraudulent intention to keep 
out of the way, & deft.’s solicitor made no inquiiries 
of pltf.’s solicitor as to his real address : — Held : 
it was a case for requiring security for costs, but 
that pltf. was entitled to amend the bill by insert- 
ing a proper address instead of giving security. — 
Dick v. Munden (1806), 34 L. J. Ch. 609 ; 11 Jur. 
N. S. 819; 13 W. R. 1013. 

848. Insufficient description of property in state- 
ment of claim.] — In an action for specific per- 
formance the statement of claim alleged an agree- 
ment to which pltf. craved leave to refer, whereby 
“ deft, agreed purchase from pltf. certain here- 
ditaments situate in the parish of St. Peter the 
Great, otherwise Subdeanery in the city of 
Chichester & described in the schedule to the said 
agreement.” The schedule was not set out in the 
statement of claim. Deft, appeared but did not 
put in a statement of defence. On motion for 
judgment in default of defence : — Held : the 
evidence was admissible as to the agreement, also, 
the property not being sufficiently described in 
the statement of claim, the statement of claim must 
be amended setting out the property sufficiently 
to enable the court to give judgment in accordance 
with the pleadings & the amended statement of 
claim must be re-served. — Smith v. Buchan 
(1888), 58 L. T. 710 ; 36 W. R. 631. 

849. Description of guardian ad litem.] — L ondon 
Sc County Bank v. Bray, No. 844, ante. 

D. Particulars, 

See Part XIV., Sect. 11, post. 

E. Reply, 

See R. S. C., Ord. XXVIII., r. 1, p. 95, ante. 

Reply generally, see Part XV., post. 

850. Nature of issues not altered.] — In a case 
where a new trial has been granted an amendment 
of the replication in the first trial can be made 
provided that the amendment does not alter the 
nature of the issues. — Bank of England v. 
Morice (Executrix) (1734), Kel. W. 105 ; 25 
E. R. 549. 

F. Amendment as result of mere Afterthought, 

See R. S. C., Ord. XXVIII., r. 1, p. 95, ante. 

851. Not allowed — Retracing steps.] — The will of 
a French subject residing in this country was 
opposed by his next of kin, who pleaded undue 
execution, incapacity Sc undue influence, but did 
not raise the question of domicil. Issue was 
joined, Sc the case set down for trial, but in the 
interval the next of kin commenced a suit in the 
French courts, praying that the will might be set 
aside, on the ground that the testator, being a 
French subject, it was not executed in accordance 
with the French law. A few days before the time 
appointed for the trial of the case in this court, a 
motion was made to stay proceedings imtil the 
foreign suit hod been tried. The court refused to 
stay proceedings. Sc also rejected a motion to 
amend the pleadings, by pleading that the testator 
was a domiciled F^enchnlan. Leave was given to 
appeal on the main question of a stay of proceed- 
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ings, but refused on the motion to amend plead- 
ings, which was held to be a matter entii'ely within 
the discretion of the court. 

Then Dr. Tristram varies his application, &; he 
says “ allow me to retrace my steps, & let me now, 
at the eleventh hour, come before the court &> 
say this testator was not a domiciled Englisliman.’* 
That is a matter of discretion for tlie court. It is 
ten months since this suit was commenced, <&- the 
court never would allow a man to retrace his steps 
under such circumstances, unless it was contended 
that he did not know of the circumstances wdiich 
he wished to plead, & had only discovered them at 
the last moment. But it appears from the alb- 
davits that the deft, knew all along that the testa- 
tor was a domiciled Frenchman, & therefore it 
would be monstrous after all the delay &> expense 
to allow him to withdraw his pleas, & bring in 
fresh pleas founded on circumstances within his 
knowledge from the first. The application must 
be rejected, &; with costs (Sir J. P. Wilde). — 
Di'prez r. Veret (18()8), L. R. 1 P. & D. 583 ; 38 
L. J. P. «&: M. 5 ; 19 L. T. 525 ; 33 J. P. 118, 119 ; 
17 W. II. 157. 


852. Technical objection to plaintiff’s title.] 

In an action for damages for an alleged infringe- 
ment of pltf.’s copyright in a song, deft, by his 
statement of defence alleged that the song had 
not been ^registered at Stationers’ Hall until 
Dec. 9, 1878, 6c added “ the deft, denies that the 
song has been duly registered. The time of the 
first publicatic»n thereof is not truly entered on 
the register ” :—Held : on tins pleading deft, was 
only entitled to prove that the time of first publica- 
tion had been untruly entered & he was not at 
liberty to prove that the name of the publisher 
had been untruly stated ; also that leave to amend 
the statement of defence so as to raise the latter 
point ought not to be given even though by pltf.’s 
own evidence at the trial it for the first time 
appeared that the name of the publisher had been 
untruly entered in the register. 

I dx) not think I ought to allow an amendment 
for the mere purpose of enabling deft, to raise a 
purely technical objection to pltf.’s title to sue, 
an objection which deft, never intended to raise, 
but of which he now adroitly seeks to avail 
himself (Fry, J.). — Collette v, Goode (1878), 7 
Ch. D. 842 ; 47 L. J. Ch. 370 ; 38 L. T. 504. 

853. Contradicting admissions — Admissions 

by non-denial.] — By a building agreement it was 
stipulated that as soon as R. should have roofed in 
the houses to be erected by him on certain plots 
of ground belonging to II., H. would grant & R. 
would accept a separate lease for ninety -nine years, 
at the rent therein mentioned, of each house when 
& so soon as the roof was completed, 6c the plot 
of ground on which it stood ; the leases to be in 
rmf ^ draft amiexed to the agi*eement. 

There was a proviso that the lessor “ in respect 
of any of the plots not previously demised,” might 
re-enter, in the event of the rent being in arrear 
for twenty-one days, or if at any time the works 
were not re^arly proceeded with for twenty-one 
days. The form of lease contained a covenant to 
complete the house within a certain period, & a 
proviso for re-entry on non-payment of rent, or 
breach of covenant, but no power of re-entry was 
pven If the works were not proceeded with for 
twenty-one days. In June, 1887, R. assigned to 

agreement as to four houses 
roofed in. R. died in July, 1887. & 
after his death building operations stopped for 


more than twenty-one days. In Oct. 1887, L. 
brought his action to compel H. to grant leases. 

L., by his statement of claim, alleged that the 
houses were roofed in by March, 1887, 6c H. did 
not by his defence traverse this statement. The 
evidence at the trial showed that the main build- 
ings of the houses were completely roofed in before 
June, 1887, but the flat wooden roofs of some 
annexes had up to the time of trial not been 
covered with zinc. II. then applied for leave to 
amend his defence, that he might contend that the 
buildings had not been roofed in within the 
meaning of the agreement. 

Kekewich, j., refused leave, & held that W. 
must be bound by his admission on the pleadings, 
& that the evidence must be disregarded. On 
appeal: — Held: (1) as II. had been almost con- 
stantly on the property about the time of R.’s 
death, 6c had been perfectly aware of the state in 
which it was, he ought not now to be allowed to 
amend for the purpose of taking this point, which 
he had not thought fit to raise on the pleadings ; 
(2) the evidence did not show the houses not to be 
roofed in within the meaning of the agreement. 

Ought we, then, to give him liberty to amend 
in order to raise such a point ? I should say 
unquestionably we ought not. I am satisfied that 
it is merely an afterthought It is a mere straw 
at which a drowning man is catching, & there is 
no substance in it (Bindley, L.J.). — Lowtiier v. 
Heaver (1889), 41 Ch. D. 248, 249, 266 ; 58 L. J. 
Ch. 482 ; 60 L. T. 310 ; 37 W. R. 465, C. A. 

854. Statute of Frauds.]— North v, Loomes, 

No. 1490, post. 

Necessity to plead Statute of Frauds specially, 
see Pari IX., Sect. 8, sub-sect. 10. 

G, Adding Charges of Fraud and 
M isrepresentaiion . 

*SVc R. S. C., Ord. XXVIIL, r. 1, p. 95, auk. 

855. Whether amendment allowed.] — I’ltf., an 
author, filed a bill against the deft, with whom he 
had made an agreement for the publication of a 
book which he had written. Tlie bill prayed a 
discovery of the number of copies sold ; an 
account of the moneys arising from the sale ; 6c 
an injunction to restrain an action by the x>ubli8her 
for the balance of his account as rendered. The bill 
stated the account as delivered ; but contained no 
allegation of fraud or mistake, though it did state 
to the effect that the pltf. believed the deft, had 
sold more cojiies than was agreed upon between 
thein, 6c more than appeared from the accounts 
furnished to him. The case made by the bill 
showed that the whole matter between the parties 
was confined within certain limits, 6c that the 
demand was a mere money one : — Held : a 
demurrer to the bill for want of equity must be 
allowed with costs ; & as no amendment could 
be made in the bill without inserting a charge of 
fraud, to insert which, by way of amendment, 
this com-t never gives leave, liberty to amend was 
refused. — Barry v. Stevens (1862), 31 Beav. 258 ; 
35 h. J. Ch. 785 ; 6 L. T. 568 ; 9 Jur. N. S. 143 ; 
10 W. R. 822 ; 54 E. R. 1137. 

856. .] — It is the bounden obligation on all 

parties concerned with pleading to abstain from 
charges of fraud unless they are most fully — not 
only legally, but morally — justified by the 
evidence. 

I regret extremely to find that when this bill 
was amended one thing was done, & one thing was 
not done. That one tiling that was done was, 
without the smallest justification at all, to insert 
in this record a most scandalous libel upon defts., 
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for without the smallest warrant they are here 
charged with having conspired with M. to cheat 
the Government, & not only having conspired to 
do so by supplying him with corn to be mixed with 
another ingredient for the purpose of cheating the 
Government, but the wickedness of the allegation 
is carried even to this — that in order to ascertain 
how they could best & most effectually cheat the 
Government, they previously sent to M. a certain 
quantity of material to enable M. to try experi- 
ments with a view to such evasion of the printed 
terms of the contract. There is not the smallest 
justification, nor any attempt at justification, of 
those allegations. I wish I could manifest in a 
stronger sense what I hold it my judicial duty to 
express, the bounden obligation on all parlies 
concerned with pleadings to abstain from imputa- 
tions of this nature, unless tliey are manifestly 
required by the case, & most fully, not only legally, 
but morally, justified by the evidence winch they 
have in their power to produce. I shall therefore, 
upon this part of the case, order pltf. to pay every 
portion of costs incurred by defts. by reason of 
that charge. — Blest v. Brown (1862), 4 J)e G. F. 
& J. 307 ; 0 L. T. 020, 024 ; 8 Jur. N. S. 602 ; 10 
W. R. 569 ; 46 E. R. 1225, L. C. 

857. .] — Pltfs., who were solicitors, obtained 

from their client an equitable charge on lands in 
Middlesex which they failed to register, tlie title 
deeds remaining in their possession. The client 
then sold the land to the deft., who duly registered 
his conveyance. Pltfs. claimed priority on the 
ground that deft, had notice of their claim, but the 
bill alleged only that deft, knew that pltfs. held 
the deeds <fe that he neglected to inquire with 
regard to them, although he w«as aware of the 
client’s position, & knew that the deeds were 
invariably pledged to secure advances : — Held : 
this only amounted to a charge of constructive 
notice by neglect or omission to inquire, & in order 
to postpone a person who has acquired priority 
by registration, actual notice to him or his agent 
is necessary, or if it is sufficient to allege anything 
other than actual notice, the allegation must 
amount to a clear charge of fraud & not of omission 
to inquire only. Leave to amend by introducing 
a charge of fraud refused, the court not being 
satisfied that such a charge was or could be proved. 
—Lee V. Clui-ton (1875), 45 L. J. Oh. 43; 24 
W. R. 100 ; 33 L. T. 717 ; affd. on appeal (1870), 
46 L. J. Oh. 48, O. A. 

858. .] — Upon motion in an action on behalf 

of the “ Universal Idfe Assurance Society,” a 
company incorporated in 1830, & not registered 
under the Companies Act, 1802, for an injunction 
to restrain the defts. from registering a new com- 
pany under the name of the “ Universal Life 
Assurance Association, JAmited,” or any other 
name liable to mislead the public into the belief 
that defts.’ company was pltfs.’ company : — 
Held : for such a motion to have been on other 
grounds successful, it was necessary for pltfs. 
to have alleged & produced evidence in support 
of fraudulent intention on defts.’ part. Pltfs. 
having omitted to do this, were not permitted by 
the court to amend for the purpose of supplying 
the omission, the court being of opinion that pltfs. 
would thereby be raising an entirely new cause of 
action. — Hendriks v, Montagu (1881), 17 Ch. D. 
638 ; 44 L. T. 89 ; 50 L. J. Ch. 257 ; on appeal, 
17 Ch. D. 045, C. A. 

859. .] — The statement of claim in an action 

for fraudulent misrepresentation in a prospectus 
relating to a company contained a general allega- 
tion that the prospectus comprised many untrue 
& misleading statements, & then set out certain 


specific instances of alleged misrepresentations, 
amongst others the following ; “ that the plastic 
or surface clay on the F. property was of an 
average depth of 13 feet, whereas, in fact, at the 
deepest part such clay was only 11 feet or there- 
abouts in depth diminishing to two feet.” At 
the trial pltf. proposed to adduce evidence that 
there was an average depth of 6 feet of clay, that 
only 4 feet of this could be used for making the 
best bricks and that, instead of there being 33 
acres in the property as stated in the prospectus, 
there were, in reality, only 18 acres ; — Held : evi- 
dence of these alleged misrepresentations coidd not 
be admitted as they had not been specifically 
pleaded & that leave to amend would not be 
granted. — Symonds v. City Bank (1886), 34 
W. R. 304 ; 2 T. L. R. 330. 

860. .] — In the opening of appellants’ case, 

their counsel stated that during the hearing of the 
case in the court below they wished to show that 
pltfs. had advertised their goods as patented goods, 
whereas they were not so protected ; but that the 
judge had refused to allow them, in cross-examin- 
ing one of the pltfs. to ask him wliether it was true 
that he had any such patent, refused also to 
allow them to amend their pleadings, so as to raise 
that question, & they now asked the court to 
permit the introduction of evidence upon this 
point, to allow the pleadings & notice of appeal 
to be amended so far as necessary for the purpose : 
Held : the questions could not be put, or the 
pleadings amended ; the question was irrelevant to 
the issue raised on the pleadings, which was 
whether defts. were passing off their soap as that 
of pltfs. ; & it involved a charge of fraud, which 
should have been raised, if at all, in the defence, 
at the risk of costs, & could not be started in the 
middle of a cross-examination. — Lever & Co. v, 
Goodwin Brothers, [1887] W. N. 107, C. A. 

801 , .] — It has for a long time been the 

universal practice, except in the most exceptional 
circumstances, not to allow an amendment for the 
purpose of adding a plea of fraud where fraud had 
not been pleaded in the first instance. — Bentley 
&; Co. V. Black (1893), 9 T. L. R. 580, C. A. 

862. Absolute discretion of court.] — A judge 

has an absolute discretion to allow any amendment 
of the pleadings. Therefore, where, in the middle 
of the trial of a probate suit before the court & 
jury, one party applied to amend by adding a plea 
of fraud : — Held : the judge had the right to 
exercise his discretion in favour of the party apply- 
ing to add the plea. — Riding v, Hawkins (1889), 
14 P. D. 50 ; 68 L. J. P. 48 ; 60 L. T. 869 ; 37 
W. R. 575. 

863. Fraudulent concealment.]— In an action 

for fraudulent misrepresentation in the prospectus 
of a joint stock company, the false statements 
alleged in the declaration were that half the first 
issue of the shares had been subscribed for, & that 
certain persons were directors of the company. 
It was stated that defts., who were directors, 
thereby induced pltf. to apply for & become the 
holder of shares At the trial it was proved, that 
both when the application by, & the allotment to, 
pltf. took place, although half the first issue of 
shares had been applied for, the deposit had not 
been paid upon that number. & it was also proved 
that at the time of pltf.’s application, the persons 
mentioned in the declaration were directors of the 
company, but that before the allotment of the 
shares to pltf., these persons had, without his 
Imowledge, retired ; — Held : the judge was right 
in refusing to amend the declaration, by adding 
a count for fraudulent concealment ; that it would 
have been sufficient to establish the declaration, 
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if the alleged second misrepresentation had 
induced pltf. to become the holder of shares, & it 
was not necessary to prove that it had induced him 
to apply for them, but that the evidence failed to 
show anv misrepresentation at all. — Bevan v, 
Adams (1870), 22 L. T. 705 ; 19 W, R. 70. 

H, Baismg Neir Ground of Cinhn, Changing 
Nniure of Case^ etc, 

R. S. C., Ord. XXVIII., r. 1. The Court or a Judge may, at 
anv «tage of the proceedings, allow either party to alter or amend 
Ids Indorsement or pleadings, in such manner and on such terms 
as ma\ be just, and all such amendnoents shall be made as may 
be ncce‘.«>ar\ for the purpose of determining the real questions 
in controNersy between the parties. 

Ord. XIX., r. 16. Xo pleading, not being a i>etition 

or summons, shall, except by way of amendment, raise any new 
ground of claim or contain any allegation of fact inconsistent 
with tlie prc\ious pleadings of the party pleading the same. 

At what stage of pi'oceedings amendments 
allowed, fiec Sub-sect. 4, post, 

864. Raising new ground of claim.] — After a 
cause is set down you can only amend by making 
X)arties A cannot introduce new chargee or put a 
material fact in issue which was not so in the cause 
before, but should have preferred a supplemental 
bill in this respect. — Goodwin v, Goodwin (1746), 
3 Atk. 370 ; 20 E. R. 1014. 

865. .]— Where the court, on demurrer, gives 

leave to amend by stating particularly that w’hich 
before was stated too generally, pltf. may add new 
counts though more than two terms have elapsed 
from the commencement of the suit if they contain 
no new cause of action, but only various specifica- 
tions of the matter which the court required to be 
more particulailv stated. — Brown v. Crump 
(1815), 0 Taunt. 300 ; 1 Marsh. 609 ; 128 E. R. 
10 .) 0 . 

see, .] — JONE.S V. CORRY, No. 917, pOSt, 

867. .] — Where the original declaration 

stated that pltf. became & was tenant to the deft, 
of a messuage, on terms contained in articles of 
agreement between them, whereby deft, agreed 
to ^ant pltf. a future lease for 21 years, con- 
taining certain covenants ; A averred tliat pltf. 
covenanted to accept such lease, & tliat, in con- 
sideration of the premises, etc., deft, promised 
pltf. that he should hold A: enjoy the premises for 
the term, without any let, liin^ance, etc., from 
deft, or any person claiming through him ; that 
I)ltf . remained & continued such tenant as aforesaid 
until, etc., & paid a quarter’s rent ; but that pltf. 
broke his promise in this, that one R. had lawful 
title to the premises under a previous lease, 
granted by deft. <fe others, A ejected pltf., etc. ; 
to which declaration there were jileas of non- 
assumpsit, A that deft, did not become tenant 
modo et forma : — Held: the amendment of the 
declaration, by such alterations & insertions as 
were necessary in order to treat the agreement, 
not as an actual demise, but merely as an agree- 
ment for a future lease, & making the breach to 
consist, not in pltf.’s not holding or enjoying 
without eviction, but in deft.’s having no title to 
grant a lease, was not within 3 & 4 Will. 4, c. 42, 
s. 23, inasmuch as it introduced an entirely new 
contract & new breach. 

But my brother Bompas has also satisfied us 
that it was an amendment which ought not to have 
been allowed, inasmuch as it introduced a new 
contract, & would require a remodelling of all the 
pleas on the record (Lord Abinger, C.B.). — 
Bbashiee V, Jackson (1840), 0 M. & W. 649, 


668 ; 8 Dowl. 784 ; 9 L. J. Ex. 313 ; 161 E. R. 
630. 

868. .] — Pltf. will not be allowed under an 

order at the hearing, giving leave to amend, by 
adding parties, with apt words to charge them, to 
introduce by amendment a charge raising a new 
issue of liability as against the original defts., 
but unnecessary for the purpose of explaining the 
presence of the new party. — G ibson v, Ingo (1846), 
6 Hare, 160 ; 11 Jur. 666 ; 10 L. J. Ch. 4 ; 67 
E, R. 867. 

869. .] — Leave to amend will be refused 

where by the amendment a new case is intended to 
be raised. — J enkins v, Jenkins (1845), 11 Jur. 
701, n. 

870. .] — Where a new issue has been raised 

by deft, in his answer, & pltf. proceeded to a hear- 
ing without having amended his bill ; — Held : 
iri'egular to allow pltf. at the hearing to amend his 
bill for the purpose of making a new case. — 
Watts v. Hyde (1847), 2 Ph. 406 ; 10 L. T. O. S. 
201 ; 17 L. J. Ch. 39 ; 11 Jur. 979 ; 41 E. R. 1000 ; 
subsequent proceedings (1848), 17 L. J. Ch. 409. 

871. .] — An amendment of the record will 

not be allow^od where an attempt is made thereby 
to alter an action, so as to obtain a different right. 
—Doe d. Wilton v. Beck (1853), 13 C. B. 329 ; 
22 L. J. C. P. 6 ; 20 L. T. O. 8. 67 ; 16 Jur. 1142 ; 
1 W. R. 21 ; 138 E. K. 1220. 

872. .]— Pltf. had ordered of B. 3,000 

“ Duchess slates ” out of a bulk lying at the wharf 
of deft., to w^hom he took an order by B. for the 
delivery of that number, which order deft, accepted 
but ultimately declined to obey. Tlic price was 
£22 : — Held : inhere was no appropriai ion, that the 
acceptance of tlie order did not supply the want 
of it, A that therefore trover did not lie. Pltf. 
apjfiied for leave to amend by substituting a count 
on the contract. Application refused on the 
ground that that would be an entirely different 
cause of action, <fc personally against B. rather 
than deft., & that the amount of damage recovered 
could scarcely exceed £5 . — Unwin v. Adams (1858), 
1 F. & F. 312 ; 175 E. H. 742, N. P. 

873. .] — An amendment of a declaration will 

not be allowed at the trial, where in a case of tort 
pltf. has stated one cause of action, & then his 
evidence failing to sustain it, has endeavoured to 
raise another one. — B radwortii v, Fosiiaw (1862), 
10 W^ R. 760. 

874. .] — As a general ruh* the question 

whether leave to amend should be given or refused 
at the hearing of a cause, depends on the question 
whether that which is to be introduced by the 
amendments is connected with that already in 
issue, or is new matter unconncctc‘d therewith 
(Turner, L.J.). — Darnlpjy (Earl) v, 1a)ndon, 
Chatham & Dover Ry. Co. (1863), 1 De G. J. 
& 8m. 204 ; 1 New Rep. 409 ; 33 L. J. Ch. 9 ; 
8 L. T. 94 ; 0 Jur. N. 8. 452 ; 11 W. R. 388 ; 
46 E. K. 80, C. A. 

875. .] — A proposed amendment to a bill, 

which would raise a new issue in the cause, not 
allowed. — D ennison v, Curtis (1866), 11 L. T. 
671. 

876. .] — Deft, will not be allowed to add a 

totally new issue of fact not in any way suggested 
by his answer to the issues which have been 
already directed for trial. — M organ v. Puller (1) 
(1866), L. R. 2 Eq. 296 ; 14 W. R. 497. 

g 77 , ,] — In Dec. 1866, P. filed a bill against 

the Lord of the Manor of W. The bill was on 
behalf of P. & all the freehold & copyhold tenants 
of the manor, its object being to have their rights 
declared in respect of the common of the manor, 
& to restrain the lord from doing anything in 
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derogation of those rights. Pltf. alleged himself 
to be both a freehold &> a copyhold tenant of the 
manor. Deft, filed his answer in Aug. 1868, 
he thereby denied that pltf. was a freehold 
tenant of the manor. He also alleged that, 
according to the custom of the manor, no copy- 
hold tenant was entitled to common rights, unless 
he held a certain quantity of land ; 6c ho denied 
that pltf. held land of sullicient quantity to be 
entitled to those rights. In Feb. 1870, the suit 
not having been heard, pltf. obtained from the 
Master of the Rolls leave to amend his bill by adding 
H. as co-pltf. with himself, H. being alleged to be 
the holder of land formerly copyhold of the manor, 
but which had been enfranchised, the bill contain- 
ing an allegation that the enfrancliisement accord- 
ing to the custom of the manor left untouched the 
common rights attached to the land so en- 
franchised. The case made by pltf. in support 
of this amendment, was that the rights of the 
('nfranchised copyholders could not be protected 
in this suit unless the amendment were made. 
In pursuance of the leave thus obtained the bill 
was amended, & it then became a suit by P. & II. 
on behalf of themselves & all other persons who, 
being owners of lands & tenements, freehold or 
copyhold, or formerly copyhold of the manor of 
W., were respectively entitled to the commonable 
6c other rights thereinafter mentioned. Upon 
appeal ; — Held : that the amendment was irregular, 
as the effect of it was to introduce a new pltf. with 
an entirely new case. 

Scmble, that this would have been equally so 
if the new pltf. had been merely another copy- 
hold tenant of the manor, — 1*eek v. Spencer 
(1870), 5 Ch. App. 548; 39 L. J. Ch. 538; 22 
L. T. 459 ; 18 W. R. 658. 

878 . .J — Leave was given under the Rules 

of Court to amend a bill at the hearing, thougli 
the case subsequently set up, Avas not tliat originally 
raised. — B udding v, MuKJ)<)rK (1875), 1 (^h. I>. 
42 ; 45 L. J, Ch. 213 ; 24 W. R. 23 ; 3 Char. Pr. 
Cas. 117. 

879 . .1 — For defts. it w’as contended that 

D.’s conveyance containing no reservation of any 
easement of light to pltf.’s premises, they were 
justified in building to the verge of the land so 
conveyed, without regard to any supposed rights 
of pltf. For pltf. it was insisted that, his right 
to the easement of light to the back windows 
having become absolute & indefeasible before he 
became possessed of the eighteen cottages, he could 
not bo deprived of that right by the form of the 
conveyance of the latter to D. The learned com- 
missioner overruling this contention, pltf. asked 
leave to amend his claim by adding a count for 
the obstruction of the way. But this the com- 
missioner declined to allow. 

The amendment was, 1 think, properly refused ; 
it would have introduced an entirely different case 
from that which defts. came prepared to meet 
(Grove, J.). — Elijh v, Manchester Carriage 
Co. (1876), 2 C. P. D. 13 ; 35 L. T. 476 ; 26 W. B. 
229. 

880 . .] — Hendriks v. Montagu, No. 858, 

ante, 

881 . .] — Leave to amend wdll be granted 

where a slip appears in the pleadings, but not so 
as to raise a fresh cause of action.-— -Clarke v, 
Yorke (1882), 52 L. J. Ch. 32 ; 47 L. T. 381 ; 31 
W. R. 62. 

882 . .] — In an action for specific perform- 
ance of an agreement to grant pltf. who was in 
possession of a lease of a brickfield, deft, delivered 
a defence admitting the agreement & expressing his 
readiness to perform it ; ho also counterclaimed 


for sums alleged to be due for rent under the 
agreement & for labour & materials supplied to 
pltf. in connection with the property. Tliree 
months after joinder of issue & after notice of trial 
deft, applied by summons under Ord. XVIII., r. 2, 
for leave to amend his defence Sc counterclaim Sc 
to join therewith a claim for the receovery of the 
land. Summons dismissed with costs on the 
ground of (1) new case and (2) delay. — Clark v. 
Wray (1885), 31 Ch. D. 68 ; 65 L. J. Ch. 119 ; 34 
W. R. 69 ; 8vb nom. Clark v. Wray, Wray v. 
Clark, 63 L. T. 485. 

888. .] — Qiuere: whether the court has 

power to allow an amendment of a claim raising 
a cause of action which did not exist before the 
issue of the writ. Such an amendment will not 
be allowed on the eve of the trial of the action. — 
Tottenham Local Board of Health v. Lea 
Conservancy Board (1886), 2 T. L. R. 410, C. A. 

884 . .] — On April 18, 1889, pltf. issued a 

writ against the deft, company to obtain the 
removal of his name from the list of shareholders. 
On Aug. 9, 1889, he delivered his statement of 
claim alleging that he had applied for shares in the 
company on the faith of a prospectus which con- 
tained misrepresentations, the particulars of which 
were stated. On Jan. 20, 1890, an order was made 
on a petition presented on Nov. 13, 1 889, directing 
that the company be wound up. On Dec. 23, 
1889, pltf. delivered an amended statement of 
claim in which he gave particulars of further 
alleged misrepresentations in the prospectus ; — 
Held : the amendment was only an amplification 
of the pltf.’s original case. Sc did not introduce a 
new cause of action, &: that it must be allowed 
notwithstanding the company had been ordered 
to he wound up. — Cocksedge v. Metropolitan 
Coal Consttmers Association, IjTd. (1891), 65 
L. T. 432, (\ A. 

885. .1 — It was also further contended on 

behalf of pltf. that defts. were liable as the 
transferees of tlie liability of their predecessors, 
the school board, for the original negligence in 
providing a door of this description Sc it was upon 
this ^*ound alone that the county court judge 
gave judgment in pltf.’s favour. But that ground 
of hability was not aUegod in the original par- 
ticulars Sc could only be put forward as the result 
of an amendment. Sc as the statement of it 
amounted tc) the setting up of a new cause of action 
the judge ought not to have allowed the amend- 
ment without also allowing defts. to plead the 
Public Autliorities Protection Act Sc set up as a 
defence that the new claim was barred by lapse 
of time (Darling, J.). — Morris v, Carnarvon 
County Council, [1910] 1 K. B. 159 ; 79 L. J. 
K. B. 169 ; 101 L. T. 914 ; 26 T, L. R. 137 ; on 
appeal, [1910] 1 K. B. 840, C. A. 

886. .] — By contract under seal dated 

Aug. 28, 1930, the pltf. agreed with the owners of 
a club house in Soho to carry out certain altera- 
tions Sc repairs for the sum of £1,500, to be paid in 
four equal instalments of £375 on Oct. 22, 1930 ; 
Jan. 16, 1931 ; April 15, 1931 ; Sc July 15, 1931, 
subject to the works being duly executed, Sc the 
defts. agreed that upon any default in payment, 
written notice of which should be given by the 
pltf, to the defts. within six days, the defts. would 
themselves make the payment so in default to the 
pltf. The proprietors did not pay the first instal- 
ment when due. No notice of default was given 
by the pltf. to the defts., but on Nov, 27, 1930, the 
pltf, issued a writ against the defts. for the amount 
of the first instalment. The action came before 
the official referee on March 16, 1981, Sc he then 
gave leave to the pltf. to amend his claim by 
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adding the amount of the second instalment, 
which fell due on Jan. 15, 1931, & was still unpaid. 
Acting on the report of a surveyor, tlie referee 
found that at the date of the writ it was necessary 
to spend £80 on the premises to put them into the 
condition required by the contract, but subject 
to this deduction he gave judgment for the pltf. 
for the amounts claimed. The defts. appealed : — 
Held: (1) that the amendment was not justhied, 
inasmuch as it admitted a new cause of action 
which did not exist at the date of issue of the 
writ ; (2) the work contracted for had not been 
duly executed in accordance with the agreement, 

that as due execution was a condition precedent 
to the deft.’s liability, they were not liable there- 
under to the pltf. as guarantors. — Eshelby v. 
Federated European Bank, [1932] 1 K. B. 254, 
1). C. ; affd.. [1932] 1 K. B. 423, O. A. 

887. Turning allegation of promise into 

allegation of duty.] — A declaration wliich alleges 
a promise upon the hiring that the master under- 
tjok not to expose his servant to extraordinary 
danger will not be supported by e^ide»ce of an 
ordinary hiring, that the ser%ant was injiu*ed 
by defective macliinery. 

Semble : such a declaration will not be amended 
at nisi prius by turning the allegation of a promise 
into the allegation of a duty. — Biley v. Baxen- 
DALE (1891), 9 H. N. 415 ; 30 L. J. Ex. 87 ; 25 
.T. P. 407 ; 9 W, K. 347 ; 158 E. B. 183. 

ggg, Amendment constituting new case — 

Introduction of matter on addition of parties.] — 
The couil in according leave to a pltf. to amend 
his bill by adding parties will not permit the 
introduction of such matter, in connection with 
those parties, into the amended bill which would 
in effect constitute a new case against deft. — 
Barlow v. M‘MrRRAY (1866), L. K. 2 Eq. 420 ; 
14 L. T. 511 ; 12 Jur. N. S. 519. 

ggg, Against new party.] — Though the 

court can give leave to amend a bill at the hear- 
ing by adding parties, yet it will not do so for 
the purpose of enabling pitfs, in effect to obtain 
a new suit against new parties. — Warrick ?\ 
Queen’s College, Oxford (1868), 3 Ch, App. 
815; 18 L. T. 752 ; 37 L. J. ( h. 597 ; 16 W. B. 
881, L. JJ. 

g90, Adding defence of 13 EUz. c. 5 — 

Amendment in nature of counterclaim.] — On 

Dec. 8, T. executed a deed of gift of certain furni- 
ture to H. his wife. This deed was not registered 
as a bill of sale. On April 5, 1886, T. gave a bill 
of sale of the same furniture to defts. as security 
for a loan. On July 30, 1886, defts. took pos- 
session. On July 31, T. died. On August 4 his 
widow brought an action to restrain dqfts. from 
entering into possession & for damages. The 
defence was tliat none of the furniture was the 
property of T. but belonged to defts. under the 
bin of sale : — Held : defts. could not raise the 
defence of the statute 13 Eliz. c. 6, because they 
were not defending as creditors but as persons 
entitled to the possession of specific property & 
had not raised the point in then pleadings. The 
point should have been raised by way of counter- 
claim or separate action by defts. for themselves 
& aU other creditors. — Tuck v. Southern 
Counties Deposit Bank, Ltd. (1889), 42 Ch. D. 
471 ; 60 L. T. 885. 

891. Additional claims closely connected 

with original cause of action.] — After an action had 
been commenced by the Attorney-General at the 
relation of certain ratepayers against a local 


authority to restrain as claimed by the writ & 
statement of claim, alleged illegal overdrafts in 
respect of the electric light undertaking of the 
loc^ authority, it appeared after discovery of 
documents that the general account of the local 
authority at their bankei*s was in fact an 
amalgamation of many different accounts, including 
the electric lighting account, & pitfs. thereupon 
applied to amend & extend their statement of claim 
by alleging overdrafts in respect of the general 
account & other accounts of the local authority : — 
Held: the proposed additional claims were so 
closely connected wdth the original cause of action 
that the amendments ought; to be allowed. — 
A.-G. r. West Ham Corpn. (1910), 74 J. P. 199 ; 
sxthsequent proceeding's, [1910] 2 Fh. 590. 

892. Changing nature of case.] — The original bill 
sought relief against deft., as moi-tgagee in pos- 
session. Deft, by his answer, claimed under a 
conveyance from pltf. By amendment, pltf., 
abandoning the relief under tlie moHgage title, 
sought to avoid the conveyance. A motion by 
deB. that the amended bill might be taken off tlie 
file, or that pltf. might pay the co.sts up to tlie 
amendment, was refused. 

The rule is, that a pltf. cannot file a bill for one 
purpose, & then, by amendment, convert it into 
a bill for an opposite purjiose. Thus, a pemiii 
cannot file a bill to set aside a deed. A: th(‘n, b> 
amendment, turn it into a bill to e\(‘eiite the trusts 
of the same deed. But it would be extreinel\ 
dangerous to lay down, that the court must 
examine whether, by amendment, the case lias 
been materially or substantially, or completely 
varied. In many cases, the pltf., thougli rigid, is 
ignorant of his rights ; it ha^s frequently^ occurred, 
that fishing bills have had the effect of slunving that 
the pltf. has a substantial equity, but wliich he has 
only been able to ascertain from tlie discovery 
given by the answer. 

I am of opinion, that tliis is not a case in which 
pltf., w'hoUy ignorant of the title of deft., is pre- 
cluded from so altering the bill, or that she can- 
not do so without paying the whole of the costs 
already incurred (Romilly, M.B.). — Allen r. 
Spring (1859), 22 Beav. 915, 917, 618 ; ,52 E. B. 
1245. 

g 93 . Pleading made bad in substance.] --In 

determining whether a variance in a pl(‘ading ought 
tD be amended, the character of tlu‘ action or 
defence ought not to be taken into consideration, 
but, on this point there is a difference of opinion 
amongst the judges. But where tlie proposed 
amendment would materially alter the nature of 
the case originally set up, (k where it is doubtful 
whether it would not make tlie ])leading bad in 
substance, it ought not to be made.^ — Hughes r. 
Bury (1858), 1 F. & F. 374 ; 175 E. R. 769. 

894. Amendment asked for on Interlocutory 

application for Injunction.] — The right of the 
holder of a debenture wliicli is a charge on the 
undertaking of a company, to enforce his security, 
attaches if the company parts with the wliole or 
substantially the whole of its undertaking Ac assets 
otherwise than in the ordinary course of business, 
& ceases to be a going concern. 

The proper remedy of the debenture-holder in 
such a case is by the appointment of a receiver of 
the property comprised in his debenture. 

Where in such a case the debenture-holder, suing 
on behalf of himself & the other debenture-holders, 
merely claimed a declaration that the transaction 
was void, &; an injunction to restrain the person 
who had affected to purchase the undertaking & 
assets from dealing therewith, the court, on an 
interlocutory application for an injunction, being 
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satisfied that under the circumstances no injustice 
would be thereby done, gave leave to amend by 
claiming a receiver & the realisation of the security 
of the debenture-holders. 

Injunction granted until the trial restraining 
the p^chaser from dealing with the property 
comprised in the assignment to him otherwise 
than in the ordinary course of the business carried 
on by the company, or in the exercise of rights 
jireviously acquired by him as mortgagee. 

It is proposed at the bar, & leave is now asked 
for, to amend by asking for the appointment of a 
receiver & manager, that the property subject 
to the debentures may be realised, & the rights 
of the debenture-holders against the company 
enforced. But it is said that I ought not to give 
the leave, because the amendment araount-s to an 
entire cliange of the nature of the action. I 
tliink it does substantially change the nature of 
the action ; but I think, at the same time, that it 
is an amendment which ought to be allowed, & 
tliat the question sim)>ly is on what terms it should 
1)(‘ allowed ; if it liad been shown to me that I 
was doing any injustice by alhiwing the amend- 
ment now, I should ha\e directed the motion to 
stand over, given lea\(‘ to the pltf. to amend 
the writ notice of motion, & bring the motion 
oil next motion day ; but as there is nothing of the 
kind suggested, I think I ought to allow the 
amendimmt (Stirlino, J.). — IlrBBUCK v. Helms 
(1887), 50 T.. J. Vh. 530, 588-539 ; 50 L. T. 232 ; 
35 W. I(. 571 ; 3 T. L. K. 381. 

895 . Whole nature of case changed.] — 

Semhlc : an amendment converting a claim on 
the footing of a subsisting lease into a claim on 
the footing of evicthm ought not to be allowed. — 
Np:wby V, Siiabpp: (1878), 8 Ch. I). 39 ; 47 L. J. Oh. 
017 ; 38 L. T. 583 ; 20 W. B. 085, O. A. 

896. .]— Blenkiiobn v. Penrose, No. 

835, anic. 

897. — Action against public department — 
Amendment to enable plaintllT to sue members 
individually.] — Pltfs. commenced an action against 
the fjords of the Admiralty with the object of 
establishing as against them tliat tliey were not 
entitled to enter upon, or acquire* by Avay of com- 
])ulsory pnrcliase, certain land, tlie propci ty of tlie 
pltfs., for tJic iniriiose of erecting thereon a train- 
ing college for naval cadets, claiming damages 
for alleged tres])ass 6^^ an injunction to restrain 
iurthcr tiespass : — Held: though pltfs. could sue 
any of defts. individually for trespasses committed 
or threateru'd by tliem, they could not sue them 
as an oHicial body. A: that as tlie action was a claim 
against de'fts. in their official capacity, it was mis- 
conceived & would not lie ; leave to amend by 
suing defts. in their individual capacity, & by 
adding as defts. ju'isoris who had actually tres- 
passed on the land, was also refused, the action 
was dismissed with costs. 

Jn iny opinion, the pres(*nt action as it stands 
is niisconceiv(*d Ac wdll not lie ; Ac the only further 
(piestion T liave to consider is whether 1 ought to 
give pltfs. leave to amend, as asked by them. On 
consideration 1 think I ought not ; for what pltfs. 
are s(*eking to do is to change one action into 
another of a substantially different character 
(Koiher, j.). — Haleigii V. Goschen, [1898] 1 Ch. 
73 ; 07 L. J. Ch. 59 ; 77 L. T. 429 ; 40 W. E. 90 ; 
14 T. L. E. 30 ; 42 Sol. Jo. 40. 

898. Petition of right.] — Ruffy-Arnell & 

Baumann Aviation Co., Ltd. r. E., No. 785, ante, 

899. .] — Badman Bros. x\ R., No. 786, 

ante, 

900. Matters not in dispute at commencement of 
trial.] — In an action for an excessive distress not 


averring that the sum distrained for was not due* 
with a count for selling before the expiration of 
five days, pltf. at the trial applied to amend by 
adding a count for distraining & selling goods to 
satisfy more rent than was due. The judge refused 
to allow the amendment on the ground that it 
w^as not a matter in dispute at the time of the 
commencement of the action : — Held : the amend- 
ment was properly disallowed. — L ucas v. Tarle- 
TON (1858), 3 H. & N. 110 ; 27 L. J. Ex. 246 ; 30 
L. T. O. 8. 369 ; 22 J. P. 228 ; 157 E. R. 409. 

901. .] — A pleading can only be amended at 

the trial, so as to make it really applicable to the 
same transaction to which it originally referred. 
It cannot be allowed, so as to make it apply to a 
separate Ac distinct transaction. — D avis v. Preece 
(1843), 2 L. T. O. 8. 220. 

902. Not in controversy before.] — Wilkin r. 

Reed, No. 811, ante. 

/. Injustice to other side. 

See R. 8. C., Ord. XXVIll., r. 1, p. 95, ante. 

At what stage of proceedings amendments 
allowed, see Sub-sect. 4, post. 

903. Amendment not allowed.] — Jenkins v. 
Jenkins, No. 869, ante. 

904. .] — Griffith v. Griffith, No. 809, 

ante. 

905. .] — The court will not allow an amend- 

ment of pleadings where a party to the action 
w'ould be seriously Ac irremediably damnified by 
such amendment being allowejd.—^LAPAREDE & 
Co. V. Commercial Union Association (1883), 32 
W. R. 151 ; reversed on other grounds, sub nom. 
Clarapede Ac Co. v. Commercial Union Associa- 
tion, 32 W. R. 202, C. A. 

906. .] — Defts., a tramway company, were 

sued in respect of injuries alleged to have been 
occasioned to pltf. through their not having 
maintained a road upon which their tramway 
ran in a safe Ac proper condition. Six months after 
tiie close of the pleadings defts. applied for leave 
to amend their defence by setting up a contract 
under s. 29 of the Tramways Act, 1870, by which 
the liability to maintain the road was shifted 
from them to the vestry, the road autliority of the 
district. Since the close of the pleadings the 
statutory period of limitation within wJiich pltf. 
could have sued the vestry had elapsed : — Held : 
defts. ought not to be allowed to amend their 
defence, because pltf. could not be placed in the 
same position as if defts. had pleaded correctly in 
the first instance. — S teward v. Noriti Metro- 
politan Tramways Co. (1880), 16 Q. B. D. 656 ; 
55 L. J. Q. B. 157 ; 54 L. T. 35 ; 50 J. P. 324 ; 
34 W. R. 316 ; 2 T. L. R. 203, C. A. 

907. .] — This was an action to enforce an 

agreement by deft, to accept a lease of a shop. 
Deft, declined to take the premises & pltf. issued 
a writ in the action. Subsequently to the issue 
of the writ the pltf.’s solicitors wrote to deft, 
renewing the offer & saying that if deft, declined 
to accept pltf. would let the premises Ac limit his 
claim to damages. Deft, did not accept the offer 
Ac pltf. let the premises. When the case was 
opened on behalf of the pltf. it was stated that the 
claim would be limited to damages. The plead- 
ings, however, had not been amended, Ac no leave 
to amend was asked at this stage of the case. On 
the close of the pltf.*s case an objection was taken 
on behalf of the deft, that the claim for specific 
performance having failed through the pltf.^s own 
act, Ac the pltf.’s case having been closed without 
leave to amend being asked, the claim for damages 
must fail too. Pltf. asked leave to amend. 
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Sect. 3. — Amendment trith leave: Sub-sect. 3, I. 

The first question is whether any injustice will 
be done by granting leave. I hav^e had before me 
every witness who could give evidence on any 
material point except one. It is possible that in 
one view of the case thei'e may be an absence of 
evidence as to the damage incurred by deft, in 
that particular case. If anything were to be done 
now which would shut out the deft, from being 
able to adduce such evidence I should refuse to 
grant this application. I cannot, however, see 
that any injustice can he done to the deft, by the 
absence if evidence on this question of damage bo 
reserved. Then as to the terms on which leave 
will be granted I will give leave to amend provided 
that the deft, is to be in such a position as to avail 
himself of every means of defence which would 
have been open to him if this action had been at 
common law for damages (Stirling, J.). — 
NicnoLs«ON r. Brown (1897). 41 Sol. Jo. 490. 

908. Striking out admission from defence — 

Plaintiff deprived of benefit of evidence.] — The 
court will not allow' a deft, to amend an answer 
by striking out of it the admission of a fact, by 
which pltf. would be deprived of the benefit of 
this evidence, esx>ecially as he does not swear he 
was surprised into it, or ill advised in setting it 
forth. — Pearce r. (»ro\'e (1747), Atk. 522 ; 
.\mb, 05 ; 20 E. B. 1101. 

909. Amendments taking plaintiff by sur- 

prise.} — Jones r. Corry, No. 917, post. 

910. Defendant deprived of defence.] — The 

charter-party with the memorandum form the 
real contract of deft., who only signed the charter- 
paity on the understanding that the ship should 
sail by a specified day or immediately. When this 
qualilication was made known to pltf., he was not 
bound to acquiesce in it ; he might have rejected 
it, but ho does not. lie tako.s to it, 6c then sues 
deft, as if no such quahfication had been stipulated 
for. That is the question deft, comes here to-day 
to try. He says : I never made the contract set 
out in \cair declaration ; & he comes here to try 
the question raised by pltf.’s own declaration. He 
also pleads fraud ; 6c I take that plea to mean this : 
if in law 6c in fact 1 am bound by the original 
charter-part} , then I say that you obtained it from 
me by fraud, 6c under a representation that this 
condition should be engrafted in it. If I allow 
pltf. to amend, I shall thereby virtually deprive 
deft, of that plea, w hich might be otherwise a good 
answer to the declaration (Pollock, C.B.). — 
Wilson r. Gadsden (1850), 15 H. T. O. S. 522. 

911. .]— Hcd.son r. Fernyhough, 

Xo. 921, post. 

912. — - Party applying mala fide.]— In an 

action against a lessee to set aside a lease grant€*d 
under a powder, the statement of claim stated that 
the donee of the power had received a specified 
sum as a bribe, 6c stated the circumstances ; the 
statement of defence denied that tliat jiarticular 
sum had been given 6c denied each cii-cuinstance, 
but contained no general denial of a bribe having 
been given. Fry, J., having held tliat the denial 
was evasive & amounted to an admission that 
some bribe had been given & having refused leave 
to amend the statement of defence : — Held : leave 
to amend the statement of defence ought to be 
given. 

As a general rule leave to amend ought not to 
be refused unless the court is satisfied that the 
party applying is acting maid fide, or that his 
blunder has done some injury to the other side 
which cannot be compensated by payment of 


costs or otherwise (Bramwbll, J.). — Tildbslby v. 
Harper (1878), 10 Ch, D. 393 ; 48 L. J. Oh. 496 ; 
39 L. T. 662 ; 27 W. R. 249, 0. A. 

913 . Prejudicing rights of party as existing 

at date of amendment. }-pAmendments € 0*6 not 
admissible when they prejudice the rights of the 
opposite party as existing at the date of such 
amendments (Esher, M.R.). — ^Weldon v. Neal 
(1887), 19 Q. B. D. 394, 395 ; 60 L. J. Q. B. 021 ; 
35 W. R. 820. C. A. 

914 . Costs Inadequate compensation.] — The 

court refused defts. leave to amend their points 
of defence by pleading the Public Authorities 
Protection Act where the application for leave to 
amend was made at a very late stage of the pro- 
ceedings, & where costs would not have been an 
entire compensation to pltf. if leave were granted. 
— Aronson v, Livosrpool Corporation (1913), 
77 J. P. 170 ; 29 T. L. R. 325. 

J. Claim barred by Lapse of Time. 

See R. S. C., Ord. XXVIII., r. 1, p. 95, ante. 

915. Whether amendment allowed — Amendment 
of defence — Setting up plea of Statute of Limita- 
tions.] — The court refused to permit a deft, to add 
the pk'a of the Statute of Limitations. — Cox v. 
Holt (1704), 2 Wils. 253 ; 95 E. R. 795. 

916. After amendment by plaintiff 

setting up new cause of action. 1 — Morris v. 
Carnarvon County Council, No. 885, ante. 

917. Action commenced In time— Defen- 

dants not taken by surprise as to grounds of action 
— No new demand.] — In 1835 pltf. sued defts., as 
executors, for work done on a house of their 
testator, & delivered his particulars in July, 1837, 
after he had commenced a second action against 
them in their own capacity for work done to the 
same house after testator’s death : both actions 
w’ere referred to arbitration, 6c an award made was 
set aside in Hilary term, 1839 ; pltf. having 
abandoned his second action, was allowed, in 
Trinity vacation, 1839, to amend his particulars 
in the first by adding to them certain items which 
had been contained in the particulars of the 
second. 

The defts. are not taken by surprise, for tliey 
w'ere well acquainted with the nature of the 
claim ; & as it is the last portion of the work 
done which pltf. seeks to introduce, the case has 
no resemblance to an application by which a 
jiarty seeks to introduce items which would other- 
wise be barred by the Statute of Limitations 
(Tindal, C.J.). —Joneh V. Corry (1840), 0 Bing. 
N. C. 247, 219 ; 8 Scott, 615 ; 9 L. J. C. P. 177 ; 
4 Jur. 248 ; 133 E. K. 97. 

918 . Fresh action barred — Formal 

amendment.] — Where an aotion was commenced 
in time & a formal amendment became necessary, 
the court allowed the amendment, as a fresli 
action would have been barred by the statute. — 
Hoe d. Rabbits v. Welsh (1846), 1 New Pract. 
Cas. 500 ; 15 L. J. Q. B. 312 ; 10 Jur. 1066. 

919 . Addition of co-plaintlffs.] — 

Two members of a partnersliip firm having brought 
an action to recover the balance of an account, 
defts. proposed a reference of the subject-matter 
of the suit, & pltfs. having agreed thereto, an 
arbitrator was appointed, but, after a delay of 
three years, the reference was abandoned by 
consent. Upon the eve of the action coming on 
for trial, it was discovered that other persons then 
living were interested in the firm at the time the 
debt accrued. It was sworn that the Statute of 
Limitations would be a bar to a fresh action. The 
court allowed an amendment of the writ & aU 
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subsequent proceedings, by the addition of the 
names of the other parties as co-pltfs.— C arne v. 
Mauns (1861), 6 Exch. 803 ; 2 L. M. & P. 498 ; 
20 L. J. Ex. 434 ; 166 E. R. 770. 

920. Striking out names of 

parties.] — Pltf., a customer of a banking firm, sued 
them for the balance of his account, but was non- 
suited, on the ground that two of the members 
of the firm joined in the action as co-defts. were 
not members of the firm at the time the cause of 
action accrued ; & that the new firm had not 
taken upon themselves the liabilities of the old 
firm. It appeared on affidavit that negotiations 
on the subject of the action had been going on 
for several years, during which defis. had not 
questioned their liability ; that in a bill in 
equity filed by them against pltf., after pleading 

before trial, they had stated that the liabilities 
of the previous firm had been transferred to 
themselves, Sc had also named the parti(»8 who 
were partners at the time the cause of action 
accrued. The court, to prevent the operation of 
the Statute of Limitations, upon certain teims 
imposed upon pltf., set aside the non-suit, Sc gave 
1dm liberty to emend the declaration Sc all subse- 
quent proceedings, by striking out the names of 
defts. erroneously joined in the action. — Chattfuud 
t;. Cocks (1851), 0 Exch. 287 ; 2 L. M. & P. 192 ; 
156 E. H. 551 ; suh noni, ('rawfurd Cocks, 20 
L. .1. Ex. 109. 

921. .] — The (viurt, for the 

puipose of saving the Statute of limitations, 
allowed pltf., before trial, upon payment of costs, 
to amend the declaration iV all subsequent pro- 
ceedings by striking out one of the defts., the 
other deft, being at liberty to plead the non- 
joinder of a co-deh. in abatement, Sc also to plead 
dc ??oro, although it ajipeared that an action had 
been brought for some portion of the same subject- 
matter against the same defts. ; in whicli action 
defts. obtained the verdict by reason of pltf.’s 
failure to establish the joint liability of both 
defts. ; on a motion for a new trial in that cause 
on the ground of sm’prise, the affidavits in support 
of the motion stated that pltf. could have proved 
the joint liability of both defts. ; Sc though it 
further appeared that the application for an 
amendment by striking out the name of one of 
defts. in that case after the trial was refused by 
the court, that the evidence to be adduced in 
the present action would be very similar to that 
relied upon in the former. — Cowburn r. Wearing 
(1853), 9 Exch. 207 ; 23 L. J. Ex. 81 ; L50 E. K. 
88 ; previous proceedings, 21 L. T. O. 8. 169. 

922. Clerical error.] — Cornish r. 

Hocking, No. 793, ante. 

923. Setting up cause of action barred since 

issue of writ.] — Pltf. will not be allow^ed to amend 
by setting up fresli claims in respect of causes of 
action which since the issue of the writ have 
become barred by the Statute of Limitations. — 
Weldon v» Nea.l (1887), 19 Q. B. D. 394 ; 56 
L. J. Q. B. 621 ; 35 W. K. 820, C. A. 

924. .] — Pltf., suing as assignee of a 

debt, issued a writ for money lent, without having 
given notice of the assignment to deft. ; Sc he 
afterwards applied to amend his widt by adding 
the assignor as a party to entitle him to sue. 
Between the date of the issue of the writ & the 
application to amend, the Statute of Limitations 
had barred the remedy, Sc a judge at chambers had 
given pltf. unconditional leave to amend the writ 
as of the date of its issue : — Held : pltf. ought not 
to be allowed to make such amendment, as it 
would take away from deft, a defence which had 
already acemed to him by virtue of the statute, Sc 


would change the substantial rights of the parties. 
— Hudson v. Fbrnyhough (1889), 61 L. T. 722, 
D. C. ; affd. on appeal, 34 Sol. Jo. 228, C. A. 

926. .] — The judge has no power to 

give leave to amend the statement of claim by 
setting up a cause of action which has been barred 
by the Statute of Limitations since the issue of the 
writ. — LANCASTBit V. Moss (1899), 15 T. L. R. 
470, C. A. 

926. .] — A mortgagee brought an 

action against his solicitor claiming to be indemni- 
fied against the loss which he had sustained by 
having been improperly advised Sc induced by 
deft., acting as his confidential solicitor, to rele^e 
a part of a mortgage security whereby the security 
had become insufficient. The statement of claim 
alleged that deft, when ho gave the advice well 
knew that the security would be thereby rendered 
insufficient Sc that the advice was not given in 
good faith, but in deft.’s own interest. Neville, 
.1., found that the charge of fraud was not proved 
Sc dismissed the action. The Court of Appeal 
reversed this finding Sc granted relief on the footing 
of fraud ; — Held : pltf. was not precluded by the 
form of his pleading fi'om claiming relief on the 
footing of breach of duty arising from fiduciary 
relationship Sc that he was entitled to rehef on 
that footing. 

It is necessaiy to note that the pleadings could 
not be amended so as to charge negligence, if 
amendment was necessary, since at the date of the 
suggested amendment such a charge would be 
statute-barred (Lord Parmoor). — Nocton v, Ash- 
burton (Lord), [1914] A. C. 932 ; 83 L. J. Ch. 
784 ; 111 L. T. 611 ; 30 T. L. R. 602, H. L. 

927. Adding executor as co-defendant 

with other executors — Accidental omission.] — It is 
neither just nor reasonable that because an 
executor, who has acted as such in relation bo the 
subject-matter of the action, has been accidentally 
omitted from a writ, he should have the benefit 
of the Statute of Limitations while his co-executors 
cannot have it. Sc that he should so escape by a 
mere teclmicality. — (Iiallinor i\ Roder (1885), 
1 T. L. R. 527, 528, D. C. 

928. Amendment at trial adding plea of 

Statute of Limitations — In reply to set-off.] — In an 
action for goods bargained Sc sold, where deft, 
pleaded a set-off, the particulars of which had not 
been delivered till after joinder of issue on the part 
of pltf., the judge considered he had no power 
to allow pltf. at the trial to reply the Statute of 
Limitations to deft.’s set-off. — B rancker r. 
Crozier (1867), 16 L. T. 391. 

929. Action for breach of trust — Amend- 

ment charging capacity in which defendant liable — 
Action treated as If commenced at date of amend- 
ment.] — An action for breach of trust was brought 
by a newly appointed trustee against the survivor 
of the fomier trustees Sc the representatives of 
two deceased former trustees, to make them 
replace trust money, lost through investments 
made, more than six years before the S/Ction, 
without proper valuations Sc on insufficient 
securities. The executor of G., one of the deceased 
trustees, had, after duly issuing the statutory 
advertisements, administered his testator’s estate. 
Sc then retained the balance as trustee of certain 
trust legacies, which it was insufficient to pay in 
full. The court gave leave at the trial to amend 
the statement of claim so as to make the action 
one against G.’s executor as a trustee, Sc not merely 
as an executor. Sc so that the amount retained for 
the legacies might be followed in his hands ; but 
such amendment was allowed only upon the terms 
that the action was to be treated as commenced 
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<Sr Z. (a).] 

on the day of the trial, & that the defence was to 
be treated as amended so as to allow G.’s executor 
to claim the benefit of any statute of limitation : — 
Held: (1) the Trustee Act, 1888, s. 8 (1) (6), 
did apply to the case, though sub-s. (1) («) did not. 
(2) In \iew of It. S. C., 1883, Ord. XVI., r. 8, the 
beneficiaries entitled to the legacies were not 
necessary parties to an action to follow the 
legacies in the hands of a trustee . — Be Boutden, 
Andrew r. Ooopeu (1890), 45 Cli. D. 444 ; 59 
L. J. Ch. 815 ; 39 W. R. 219. 

930 . Penal actions — Amendment after time 

limited for bringing new action — Usury.] — In a 
penal action under the statute against usury the 
court refused leave to amend tlie declaration after 
the time limited for bringing a new action. — S teel 
V, SowERBY (1795), 6 Term Rep. 171 *, 101 E. R. 494. 

931. No unnecessary delay.] — 

Pltf. was allowed to amend his declaration in a 
penal action after the time limited for bringing 
another action, there having been no unnecessary 
delay in his proceedings. — C ross v. Kaye (1796), 
6 Term Rep. 543 ; 101 E. R. 093. 

932. .] — The court will grant 

leave to amend in penal actions, even after the 
time limited for bringing a new action ; provided 
pltf. has not been guilty of any unnecessary delay 
in prosecuting his suit, ^ the amendment prayed 
for does not introduce any new substantive cause 
of action. — M addock v. Ha&imet (1796), 7 Term 
Rep. 55 ; 101 E. R. 851. 

933. .] — The coui-t will not 

permit any amendments to be made in a penal 
action, where pltf. has been guilty of delay in 
carrying on the suit. — Rankin v. Marsh (1798), 8 
Term Rep. 30 ; 101 E. R. 1249. 

934. No substantive cause of 

action introduced.] — Maddock r. IlAmiET, No. 
932, ante. 


K. AddifwVj Sub{;iiUutio)i , rlc,^ of Parlies, 
See Practice, Part XIX. 


L, Particular Instances, 

(a) Amendment Alloiecd. 

Sec R. 8. C., Ord. XXVIll., r. 1, p. 95, ajite. 

At what stage of proceedings amendments 
allowed, acc Sub-sect. 4, post, 

935. E^laining admission of assets in answer.] — 
Liberty given to amend an answer so as to explain 
an admission therein of assets. — Dagly v. Crump 
(1719), Dick. 35 ; 21 E. R. 180. 

936. Mistake — Solicitor’s error.]-— A bill filed 
against deft. & which, by mistake of pltf.’s 
attorney, had been drawn incorrectly, allowed to 
be amended. — Clarke v. Cotton (1732), Barnes, 
3 ; 94 E. R. 777. 

987. Mistake in proceedings.] — A. sues B. 

for a breach of contract, & B. pays money into 
coi^, which A. takes out, & costs are taxed & 
paid. A. afterwards applies to a judge at chambers 
for an order to set aside the replication on repay- 
ment of the money & costs, & to amend the decora- 
tion, on the ground that pltf., in his particulars, 
had claimed too small a sum, had not treated 
the damages as unliquidated. The order was 
panted : — Held : it was riglitly made, as remedy- 
ing a mistake in the proceedings. — Emery v. 
Webster (1863), 9 Exch. 242 ; 2 C. L. R. 306 ; 


23 L. J. Ex. 9 ; 22 L. T. O. S. 78 ; 2 W. R. 13 ; 156 
E. R. 103 ; affd. o^i appeal^ suh norn, Webster v, 
Emery (1856), 10 Exch. 901. 

938. Slip In pleadings.] — Leave to amend 

will be granted where a slip appears in the plead- 
ings, but not so as to raise a fresh cause of action. 
— Plarke V, Yorke (1882), 62 L. J. Ch. 32 ; 47 
L. T. 381 ; 31 W. R. 62. 

939. Remedial law — Remedy otherwise lost to 
plaintiff.] — In the case of a remedial law, an 
amendment will be allowed, where otherwise the 
pltf. must lose his remedy ; although in an action 
upon a penal statute the court probably would not 
interpose. — Cook v. Shone (1740), Barnes, 12 ; 
94 E. R. 783. 

940. Capacity In which plaintiff suing — Promise 
to executor personally Instead of testator.] — ^An 

executor may have leave to amend his declaration 
by laying a promise therein to himself instead of 
one to his testator. — Tenour v. Smith (1754), 1 
Keny. 141 ; 96 E. R. 944. 

941 . As surviving partner Instead of personal 

representative.]— Declaration amended by allowing 
pltf. to declare, on the same cause of action, as 
surviving partners instead of administratrixes. 
— Taylor v, Lyon (1829), 5 Bing. 333 ; 2 Moo. &> 
P. 586 ; 7 L. J. O. 8. C. P. 118 ; 130 E. R. 1089. 

942. Striking out names of relators — Justice & 
convenience.] — The irregular amendment of a bill 
is not a ground for taking it off the file, ff the 
record can bo restored to the state in which it 
was before the amendment was made ; but if, 
in effecting such irregular amendment, a new 
engrossment has been made, such new engrossment 
may be ordered to be taken off the file. 

An application by a number of relators named in 
an information, to strike out the names of several 
of themselves will not be granted, even though 
defts. will not be prejudiced ; unless it appears 
either that without the alteration justice will not 
be done, or that the suit cannot be so conveniently 
prosecuted if the alteration be not made. — A.-G. v. 
Cooper (1837), 3 My. & Cr. 258 ; 1 Jur. 790 ; 40 
E. R. 923, L. C. 

943. Credit given for disputed sum.] — If by 

mistake credit is given in the particulars of demand 
for sums which are disputed, the court will allow 
pltf. to amend them. — Preston v. Whiitshead 
(1837), Will. WoU. & Dav. 363. 

944. Variance between figures & words.] — An 
action having been brought to recover £245 on a 
bill of exchange which in figures was expressed to 
be for £245, but in the body appeared to be for 
£200 only, it was held that pltf. was entitled to 
judgment for £200 and that it was a case in which 
an amendment should have been made. — Saunder- 
RON V, Piper (1839), 5 Bing. N. C. 425 ; 132 E. R. 
1163; sub nom, Sanderson v. Piper, 7 Dowl. 
632 ; 2 Arn. 68 ; 7 Scott, 408 ; 8 L. J. C. P. 227 ; 
3 Jur. 773. 

945. Amendment of claim in accordance with 
consideration.] — By agreement between C. & F. 
of the one part, and S. of the other part, S., in 
consideration of two several sums of £60 & £60 
paid to him by C. F. respectively, a^eed with 
the said C. & F., their executors, etc., to indemnify 
the said C. & F., their executors, etc., & their & 
each & every of their estates & effects, etc., from 
all costs, in a certain event therein mentioned. In 
an action against S. by C. alone, upon this agree- 
ment, the declaration omitted all mention of F., 
&- stated the promise by 8. to C. alone, in con- 
sideration of £50 paid to S. by C. The judge, at 
the trial, amended the declaration in accordance 
with the consideration, as stated in the agree- 
ment : — Held : the amendment did not vitiate the 
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declaration ; that though the consideration was 
from two jointly, the promise was to indemnify C. 
and P. severally ; and that C. might sue, alleging 
a promise to himself, without joining his co- 
covenantee. — P almer v. Sparshott (1842), 4 Man. 
& G. 137 ; 4 Scott, N. R. 743 ; 11 L. J. C. P. 204 ; 
134 E. R. 67. 

946. Quality of goods contracted to be sold.] — 

Where a declaration proceeds on a contract for the 
sale of “ beans of a merchantable quality ** & the 
evidence is of the sale of “ beans simply : — 
Semhle : the court will amend the declaration by 
striking out the words “of a merchantable 
quality.” — A lexander v. Hooker (1847), 8 L. T. 
O. S. 461. 

947. Action for slander — Insertion of words 
proved.] — Southee v, Denny (1847), No. 1039, 
post. 

948. Action for libel — Introducing letter contain- 
ing Ubel.] — The declaration stated that deft, wrote 
& published of pltf. tliat “ a receipt was obtained 
from deft, by fraudulent means, & that pltf. was 
cognisant of such fraud.” The judge at the trial 
allowed the declaration to be amended by intro- 
ducing the letter, alleged to contain the libel, with 
the words “ meaning thereby ” immediately before 
the libel charged in the declaration : — Held : the 
amendment was properly made. — Saunders v. 
Bate (1850), 1 H. <fe N. 402 ; 150 E. R. 1259. 

949. Circumstances coming to knowledge of 
applicant after suit instituted.] — A pltf. filed his 
bill, asserting a legal right, & at the hearing he was 
ordered to establish it at law. Before the trial, 
he alleged he had discovered circumstances, which 
happened before he filed his bill, but of which he 
was not aware when he instituted the suit, and 
moved for leave to amend, under the 53rd section 
of the 15 &i 10 Viet. c. 80. The court gave leave to 
amend. — B olton v. Ridsdale (1854), 24 Ij. J. Ch. 
70 ; 2 W. R. 488. 

950. Substitution of words enabling defence to 
answer claims — No terms imposed.] — To a count 
for money had & received, deft, pleaded, that the 
“ said debt for money received became due from, 

was contracted by, deft, jointly with A., & not 
by deft, alone, nor by the two jointly & severally, 
but only jointly ; ” that, after the accruing of the 
causes of action in the count mentioned, pltf. 
sued A. for money had & received & in trover, 
& recovered a judgment against him for £100 <fc 
costs ; & that the causes of action in respect of 
which pltf. so recovered that judgment against A. 
included all the causes of action to which that plea 
was pleaded. It appeared in evidence, that deft, 
and A. had wrongfully converted the goods of 
pltf. by selling them ; that the proceeds of the 
sale, £160, were received by deft, alone ; &; that pltf. 
had sued A., & recovered a verdict for £100, as 
the value of the goods so converted ; but that, 
in consequence of A.’s insolvency, he had obtained 
no satisfaction. Upon its being objected, at the 
trial of this action, that these facts did not sustain 
the plea, the judge allowed deft, to amend by 
substituting for the words above in inverted 
connnas, the following, “ the said money was 
money received for & as being the proceeds of 
the sale of the goods in the last count & herein- 
after mentioned ” ; — Held : the amendment was 
properly allowed, though the judge imposed no 
terms on deft., & the amended plea afforded a 
complete answer to the claim of pltf. in this action. 
— Buckland V. Johnson (1854), 16 C. B. 145 ; 
2 C. L. R. 784 ; 23 L. J. C. P. 204 ; 23 L. T. O. 
S. 190 ; 18 Jur. 775 ; 2 W. R. 666 ; 139 E. R. 375. 

961. Matter already In issue.] — Speaking gene- 
rally, I should think that leave should be given to 


amend where matters connected with what is 
proposed to be introduced by amendment are 
already in issue, but that the bill should be dis- 
missed without prejudice in cases in which the 
question is, whether new matter unconnected with 
what is already in issue should be allowed to be 
introduced into the record (Turner, L.J.). — 
Darnley (Earl) v. London, Chatham & Dover 
Ry. Co. (1863), 1 De G. J. & Sm. 204 ; 1 New 
Rep. 409 ; 33 L. J. Ch. 9 ; 8 L. T. 94 ; 9 Jur. 
N. S. 462 ; 11 W. R. 388 ; 46 E. R. 80 ; on appeal 
(1867), L. R. 2 H. L. 43. 

952. Substantial point taken upon evidence — ^Not 
raised by pleadings.] — Where a substantial point 
is taken at the bar upon the evidence, but is not 
sufficiently raised by the pleadings, the court may 
either give leave to amend or dismiss the bill 
without prejudice ; but the practice of allowing a 
cause to stand over for amendment should be 
very sparingly resorted to, & only upon special 
grounds. — Gossip v. Wright (1863), 2 New Rep. 
152 ; 32 L. J. Ch. 648 ; 8 L. T. 627 ; 9 Jur. N. S. 
592 ; 11 W. R. 632 ; on appeal (1869), 21 I.. T. 
271, H. L. 

958. Charges of cruelty — Altering dates.] — In a 

suit for dissolution, on the ground of adultery 
coupled with cruelty, the respondent having filed 
an answer denying the charges, but not being 
represented by counsel at the hearing, the court 
granted leave to amend the petition at the close of 
the petitioner’s case by altering the dates of the 
charges of cruelty. — ^Bunyakd v. Bunyard (1863), 

32 L. J. P. M. & A. 176 ; 11 W. R. 990. 

954. Title of plaintiff — Suit as personal repre- 
sentative — Beneficial interest.] — Maughan v. 
Blake, No. 1052, post. 

956. Plea of payment — Liability not intended to 
be admitted.] — Where to a declaration on contract 
there is a plea of payment which could not have 
been intended to admit the liability contended for 
by pltf., the court will allow deft, to amend. — 
Henderson v. Squire (1869), L. R. 4 Q. B. 170 ; 
10 B. & S. 183 ; 38 L. J. Q. B. 73 ; 19 L. T. 601 ; 

33 J. P. 532 ; 17 W. R. 519. 

956. General allegation of negligence & default — 
Amendment to show particular instances of neglect 
& default.] — A pltf. charged the defts. with wilful 
neglect & default but did not allege any particular 
act of default. Issue having been joined in the 
suit before Nov. 2, 1875, upon the cause coming 
on for hearing after that date : — Leave was 
given to the pltf., on his application, to amend the 
bill by charging some one or more act or acts of 
default, but on the terms that he should enter into 
no new evidence, & should jjay the costs of the 
present hearing. — King v. Corke (1876), 1 Ch. D. 
57 ; 45 L. J. Ch. 190 ; 33 L. T. 375 ; 24 W. R. 23. 

967. Action turned into information — Sanction 
of Attorney-General.] — An action may, by leave 
of the court. & with the sanction of the Attorney- 
General, be turned into an information by amend- 
ing the writ & statement of claim, & this may be 
done without prejudice to a pending motion. — 
Caldwell v. Pagham Harbour Reclamation 
Co. (1876), 2 Ch. D. 221 ; 45 L. J. Ch. 796 ; 24 
W. R. 690 ; 3 Char. Pr. Cas. 119. 

968. Amendment of evasive defence.]— Tildesley 
V. Harper, No. 912, ante. 

959. Alternative relief.] — Dalunger v. St. 
Albyn, No. 1058, post. 

960. Disclaimer of beneficial interest by defen- 
dant.] — Blenkhorn V. Penrose, No. 835, ante. 

961. Striking out qualified words in defence — 
Making denial of plaintiffs’ possession unqualified.] 

— In an action to restrain the removal of shingle 
from, & the placing of bathing machines upon, 
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Sect. 3 . — Amendment wUh leave : Suh-eect. 3, L. (a) 
{h).] 

part of the foreshore of the sea at M.,pltf, claimed 
to be tenant in possession of the torus in qtio 
under a building agreement granted him by the 
lord of the manor of M., who was the tenant for 
life of the property under a settlement. By his 
statement of defence deft, set up a foi’ty years^ 
uninterrupted user & enjoyment of the locus in quo 
by himself & his predecessors in title for the purpose 
complained of, A denied that pltf. was or ever had 
been in possession of the locus hi quo ‘‘ save subject 
to the right of the deft.” At the trial Fry, J., 
refused deft, leave to amend his statement of 
defence by striking out the qualifjnng words so as 
to make his denial of pitf.’s possession an un- 
qualified one. On appeal : — Held : the amend- 
ment ought to have been aUowed. 

If pltf. had no right to sue deft, at all, that would 
appear either upon the admitted facts or on the 
facts which deft.’s counsel would state he was 
prepared to prove ; & the result of proving that 
statement would be that pltf. would entirely fail. 
It seems to me, thei'efore, it would not be right 
to refuse deft, leave to amend with a view of trying 
that question. Pltf. is not i^rejudiced, because, 
having stated what he can prove, if the court is 
of the opinion that that is not sufficient he is not 
injured at all ; &, on the other hand, if we allow 
deft, to be fixed by what is not really an admission, 
<*xcept by the strictest rules of interpretation, it 
wiU deprive him of his property altogether. As I 
said before, I think the amendment should be 
allowed &: pltf. should be put to show that he has a 
title because I am by no means convinced that 
there ever was a case in which the Court of Equity 
of the High Cornet has interfered on behalf of a 
pltf. simply in possession who had not title to that 
possession (Jessel, M.R.). — Laird v. Briggs 
(1881), 19 Ch. D. 22, 29 ; 45 L. T. 238, C. A. 

962. Accidental omission from description of 
property desired to be sold — Partition action — 
Amendment with consent of all parties.] — Wink- 
ley V. WiNKLEY, No. 841, ante, 

963. Matters relevant arising after closing of 
pleading.] — After the closing of the pleadings in 
an action several new matters had arisen which, 
it was contended by pltf. were relevant A material 
to the question at issue in the action. Affidavits 
had been filed by deft, on the footing of such 
pleadings, tlie action had been set down & w^as 
ready for hearing A the briefs had been delivered. 
Pltf., who was resident abroad, applied for leave to 
amend his pleadings : — Held : the application 
being made entirely bond fide, the amendment of 
the pleadings might be allowed. But inasmuch as 
a very great indulgence was thus being conferred 
upon pltf. he must before making any such 
amendment, pay deft.’s costs of tliis application, & 
of a previous summons ; & moreover, to secure 
any additional costs to which such amendment 
might put defts., the pltf. must deposit in court a 
further sum of £300 which, in addition to a sum 
of £100 already in court in respect of the general 
costs of the action, would be sufficient for that 
purpose . — Re Trufort ; Trafford v. Blanc 
(1885), 53 L. T. 498 ; 34 W. K. 50. 

964. Action for recovery of land — Addition of 
alternative claim for payment of money.] — In an 
action for the recovery of land, deft, claimed to be 
entitled to possession under an alleged agree- 
ment ; — Held : pltf. ought to be allowed to amend 
by adding an alternative claim for payment of a 
sum of money pursuant to a term in the alleged 
agreement. 


Leave to join causes of action with an action 
for the recovery of land under Ord. XVIII., r. 2, 
can be given after the issue of the writ. — Rus- 
BROOKE V. Farley (1885), 64 L. J. Oh. 1079 ; 
33 W. K. 567 ; sub nom. Bushbrooke v. Farley, 
62 L. T. 672. 

965. Bills of Sale Act — Adding plea.] — Deft, had 
not pleaded the Bills of Sale Act. The court 
considered that, if deft, intended to rely on the 
Act, it should have been pleaded, but gave leave 
to amend so as to raise the defence, — Coburn v. 
Collins (1887), 36 Ch. D. 373 ; 60 L. J. Ch. 604 ; 
60 L. T. 431 ; 36 W. R. 010 ; 3 T. L. R. 419. 

966. Contracts avoided by English law — Addition 
of plea.] — Appeal by deft, from an order of the 
Divisional Court. The Soci6t^ de Metaux agreed 
to purchase from all the chief copper companies, 
including pltf. company, all the copper produced 
for three years, at greatly enhanced prices. 
Defts. guai'anteed the performance of this agree- 
ment. The 8oci6t^ des M6taux & defts. subse- 
quently went into hquidation, & the French ring 
collapsed. The price of copper fell considerably, 
& pltfs. brought this action against the liquidator of 
the Comptoir d’Escompte, upon the guarantee to 
recover damages for the loss sustained by them in 
consequence of the non-performance of the agree- 
ment by the Soci6t6 des Mrtaux in respect of 
certain deliveries of copper. Defts. applied for 
leave to add a defence that the agreement was 
illegal & void according to English law as being in 
restraint of trade, 6^ therefore against public 
policy. The Divisional Court refused to allow the 
amendment, giving leave, however, to add a 
defence that the agreement was illegal & void 
according to French law. Defts. appealed : — 
Held : defts. ought to be allowed to plead that 
these contracts were avoided by English law. — 
Cape Copper Co., Ltd. v. CoivrPTom d’Escompte 
de Paris (1890), 0 T. I.. R. 302, C. A. 

967. Amendment amplifying original case — No 
new cause of action introduced.] — On April 18, 

1889, pltf. issued a writ against deft, company to 
obtain the removal of his name from the list of 
shareholders. On August 9, 1889, he delivered 
his statement of claim alleging tliat he had applied 
for shares in the company on tlie faith of a pros- 
pectus which contained misrepresentations, the 
particulars of which were statc^d. On Jan. 20, 

1890, an order was made on a petition presented on 
Nov. 13, 1889, directing that the company be 
wound up. On Dec. 23, 1889, pltf. delivered an 
amended statement of claim in which he gave 
particulars of further alleged misrexiresentations in 
the prospectus : — Held : the amendment was only 
an amplification of pitf.’s original case, & did not 
introduce a new cause of action, & that it must be 
allowed notwithstanding the company had been 
ordered to be wound up. — Cocksedge v. Metro- 
politan Coal Consumers Association, Ltd. 
(1891), 65 L. T. 432, C. A. 

968. Amendment to raise new points of law.] — ^A 
common order for discovery was made against 
defts., who made an affidavit of documents of 
which there were a large number, & then applied 
by summons that inspection might bo postponed 
until certain questions of law mentioned in the 
summons had been determined. These questions 
of law were not raised by the pleadings : — Held : 
the statement of defence should be amended so as 
to raise the points of law which defts. desired to 
have determined & that the court then had juris- 
diction under Ord. XXV., r. 2, to order the points 
of law to be set down for hearing & to postpone the 
inspection until they had been disposed of. 

Semble : Ord. XXXI., r. 20, is not to be construed 
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SO narrowly as to mean that the right to discovery 
or inspection is determined by the making of the 
common order, or that the court has no juris- 
diction after such an order to make a subsequent 
order for questions of law to be determined before 
inspection. — ^Lbver v. Land Securities Co., I/td., 
De Carteret v. Land Securities Co., Ltd. (1893), 
70 L. T. 323 ; 42 W. R. 104 ; 38 Sol. Jo. 38 ; 7 R. 
16, C. A. 

969. Service of writ out of the Jurisdiction.]— The 

provisions of Ord. XXVIII. as to the amendments 
of indorsements & pleadings apply to writs issued 
for service out of the jurisdiction. Where a 
writ had been issued for service, & served out of 

S 'urisdiction & deft, had appeared thereto : — 
: the indorsement of claim on such writ 
might be amended under Ord, XXVIII., the 
amendment sought to be made not introducing a 
cause of action in respect of which leave for service 
out of the jurisdiction could not have been given. 

In indorsing the statement of that cause of 
cation upon the writ, pltfs. made a blunder, & 
gave wrong description of the bill. Leave was 
given for the issue of the writ so indorsed, & 
service of notice of it out of the jurisdiction ; such 
notice was duly served upon deft, abroad ; & deft, 
has in due course appeared in this country. It is 
argued that, under those circumstances, the writ 
cannot be amended. Wliy not ? The rules with 
regard to amendments appear in terms to apply 
to such a case. It is contended, nevertheless, that 
there cannot be an amendment, because tlie writ 
was for service, has been served, out of the 
jurisdiction. But deft, has now appeared in this 
country ; ^ 1 can see no reason wliy an anumd- 
ment such as this should not be made, just as in 
tlie case of a writ served within the jurisdiction. 
We were pressed with the possibility that, if such 
a writ could be amended, it might be amended 
so as to introduce a cause of action in respect 
of which leave could not have been originally given 
for service out of the jurisdiction. That is not 
the present case. When that case arises, there may 
be good reason for refusing to allow the amend- 
ment (Esher, M.R.). — Holland v. Lesije, [1894] 
2 Q. B. 450, 451 ; 63 L. J. Q. B. 070 ; 71 L. T. 33 ; 
42 W. R. 577 ; 10 T. L. R. 556 ; 38 Sol. Jo. 578 ; 
9 R. 743, C. A. 

970. Embarrassing statement of claim.] — State- 
ment of claim struck out as embarrasing as against 
one of the defts., & as against the other defts. 
leave to amend was given. — Edwards v. Pneu- 
matic Tyre Co., Ltd., Dunlop Pneumatic Tyre 
C o., Ltd., and Du Cinis (1900), 16 T. L. R. 
308, C. A. 

971. Setting up new cause of action — ^Defendants 
allowed to plead new defence — Lapse of time.] — 

Morris v, C.'arnarvon County Council, No. 885, 
ante. 

(h) Amendment not Allowed. 

See R. S. C., Ord. XXVIII., r. 1, p. 96, ante. 
Amendment as result of afterthought, see 
Sect. 3, sub-sect. 3, F., ante. 

Adding charges of fraud, etc., see Sect. 3, 
sub-sect. 3, G., ante. 

Raising new ground of claim, see Sect. 3, 
sub-sect. 3, H., ante. 

Injustice to other side, see Sect. 3, sub-sect. 3, I., 
ante. 

Claim barred by lapse of time, see Sect. 3, 
sub-sect. 8, J., ante. 

972. Putting material facts in issue.] — ^After a 
cause is set down you can only amend by making 
parties & cannot introduce new charges or put a 


material fact in issue which was not so in the cause 
before, but should have preferred a supplemental 
bill in this respect. — Goodwin v. Goodwin (1746), 
3 Atk. 370 ; 26 E. R. 1014. 

978. Matters material to merits.] — After an 
amendment had been made under a judge's order, 
the court discharged the order, upon the ground 
that the amendment was too material to be per- 
mitted in a writ of right. — Tooth v. Boddington 
(1823), 1 Bing. 208 ; 8 Moore, C. P. 42 ; 1 L. J. O. 
S. O. P. 66 ; 130 E. R. 84. 

974 . .] — plea of set-off to a count in debt 

for goods sold & delivered, stated that pltfs. 
authorised & empowered one A. to trade under the 
firm of “ A. & Co." & so trading, to sell the goods 
in question to deft, as & for his own proper goods, 
& that deft, accordingly bought the goods as the 
goods of A. ; & that A. was indebted to deft, in a 
larger amount. At the trial, it was proved that 
A. & B. were authorised by pltfs. to carry on the 
trade in the name of, & to sell the goods as & for 
the goods of, “A. & Co." The judge refused to 
allow the plea to be amended under Civil Procedure 
Act, 1833, c. 42, s. 23, by inserting therein the name 
of B. or by alleging that the goods were sold by A. 
& B. ; but he directed the jury to find the facts 
specially, under sect. 24. The jury found " that 
A. was authorised to sell the goods as the goods of 
‘ A. Co.’ but not as the goods of ‘ A.’ ; and that 
‘ A. &; Co.’ represented A. & B." : — Held : the 
amendment proposed was in a matter material to 
the merits, <Sc therefore properly disallowed ; & 

that judgment can only be given under sect. 24 
of the statute, in cases wliere the court think the 
variance immaterial to the merits. — Addington v. 
Magan (1851), 10 C. B. 576 ; 20 L. J. C. P. 82 ; 
10 L. T. O. S. 487 ; 138 E. R. 228. 

975. Destroying effect of plea admitted— Plea 
allowed upon argument.] — ^Aiter a plea has been 
allowed upon argument, pltf. will not be permitted 
to amend his bill, so as to destroy the effect of the 
plea. — Batho v. Fulton (1824), 2 L. J. O. S. Ch. 196. 

976. Plea made totally different by striking out 
averments.] — Declaration upon a bill of exchange 
drawn by C. on deft, payable to pltf. & accepted by 
deft. Plea, that before & at the time of accepting 
the said bill of exchange deft, w^as of unsound 
mind, & incapable of managing her own affairs, 
& that C. well knowing the premises & intending to 
take advantage of deft, fraudulently obtained the 
said bill of exchange & there never was any con- 
sideration or value whatever for the said eiccept- 
ance of the said bill : — Held : a plea of fraud, & 
if so, bad, as pltf. was not charged with having had 
notice of it. 

If a party pleading a plea will state on the face 
of it a number of circumstances from which a 
different state of facts arises to what he intended, 
he is hardly at liberty to strike out all averments so 
as to make it a totally different plea. — Morris v. 
Cowell (1844), 3 L. T. O. S. 179. 

977. Matters of substance going to basis of action.] 
— ^The court will not allow an amendment, where 
the variance is matter of substance, 6c goes to the 
very basis of the action. — Moss v. Solomon (1858), 
1 F. & F. 342, N. P. 

978. Inserting inconsistent claims — Shareholder’s 
action for rescission of contract & indemnity.] — On 

Nov. 22 a shareholder in a company con^enced 
an action aigainst the company 6c its directors. 
By the indorsement on the writ he claimed to have 
the allotment of shares to liim cancelled, on the 
ground that he had been induced to take the shares 
by the fraudulent misrepresentations of defts. ; 
& that defts. might be declared jointly 6c severally 
liable to repay him what he had paid for the shares 
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& to indemnify him against any further liability. 
On Nov. 29 a petition was presented to wind up 
the company. On Dec, 18 the petition was heard, 
& a winding-up order was made, pltf. then appear- 
ing as a contributory to support the petition, & 
the order providing for the payment of his costs in 
that character. On April 3 pltf. delivered a 
statement of claim in the action, by which he 
claimed the same relief as that which he had 
claimed by the indorsement on the writ, with this 
exception, that he did not expressly ask that the 
allotment of shares might be cancelled. There 
was a claim for further or other relief. After this 
the liquidator applied in the winding-up to put 
pltf. on the list of contributories ; pltf. resisted the 
application, & it was ordered to stand over until 
after the trial of the action : — Held : on the 
pleadings as they stood pltf. could not claim the 
rescission of his contract to take the shares. 

Leave to amend the statement of claim was 
refused, on the gi'ound that by his conduct pltf. 
had elected to claim the rescission of the contract, 
not in the action, but in the winding-up. — Cargill 
r. Bower (1878), 10 Oh. D. 502 ; 47 L. J. Ch. 649 ; 
38 L. T. 779 ; 26 W. B. 716. 

979. Amendment leaving question doubtful — 
Whether pleading proved in fact or bad in law.] — 
Wilkin v. Reed, No. 811, ante, 

980. Amendment not carrying case any further.] — 
An action was brought to recover posseasion of 
certain premises on tiie ground of breach of 
covenant t^) repair, the lease containing a power of 
re-entry. Arreai*s of rent accruing after the notice 
to repair were also claimed by the writ. Tlie 
notice witli which deft, failed to comply was served 
in accordance with the Conveyancing Act, 1891. 
The claim ior rent was not repeated in the state- 
ment of claim : — Held : (1) the claim in the writ 
for rent amounted to a waiver of the forfeiture for 
breach of covenant & was inconsistent with a claim 
for possession on the ground of forfeiture ; (2) leave 
to amend the writ, even if granted, would not alter 
the effect of the waiver. — Bevan r. Baiinei’I' 
(1897), 13 T. L. R. 310. 

981. Partition action — Addition of claim for 

redemption.] — An action for partition was brought 
by the owner of the equity of redemption of an 
undivided share of land subject to mortgages 
affecting the whole, the pltf.’s mortgagee the 
overriding mortgagees being made parties. The 
action w^as dismissed against the several mort- 
gagees as showing no reasonable cause of action 
against them. 

It is said there was a mistake in the pleadings, 
& I am asked to allow an amendment by the 
addition of a claim for redemption. If there were 
merely a slip, <k the action would be right when 
amended, I should allow an amendment. But 
this is not so ; for 1 do not think that a pltf. 
mortgagor can combine in the same action a claim 
against his own mortgagee to redeem him with 
a claim for pai’tition against another deft. Though 
at the present time the rules as to pleading do 
allow claims to be combined in the same action 
to a greater extent than loimerly, I do not see 
how this can be done in a case where a judgment 
for redemption & payment would have to be 
finally worked out against one deft, before any 
judgment for partition could be pronounced against 
the other (North, J.). — Sinclair v. James, [1894] 

3 Ch. 664, 667 ; 63 L. J. Ch. 873 ; 71 L. T. 483 ; 
38 Sol. Jo. 717 ; R. 637. 

932 . Misjoinder of parties.] — Sect. 7(1) (c) 

of the Education Act, 1902, which requires 


the consent of the local education authority to 
the dismissal of a teacher in a n on-provided 
public elementary school, has no application to a 
case where, a teacher having been appointed by the 
old managing body of such a school, they, before 
the Act comes into operation on “ the appointed 
day under sect. 27, have given him three months* 
notice in writing terminating his engagement 
pursuant to the terms of their contract with him, 
^ that period expires after the appointed day. 

A pltf. who, prior to the Education Act, 1902, 
has entered into a contract with the old managing 
body of a non-provided public elementary school 
cannot maintain an action to enforce his contract 
against the new managing body appointed under 
sect. 6 (2) of the Act, wlierc tliat new managing 
body does not include the original contracting 
parties. 

The claim which pltf. has presented to us is, to 
my mind, ill-conceived ; A; it seems to me that, 
whatever his rights may be under the statute, this 
action ought not to have been brouglit against 
these four persons, who are some of the members 
of the body of management as it exists under the 
Act of 1902. These gentlemen are not the original 
contracting parties neither are they the whole of 
the body of management under the Act of 1902. 
Mr. Low says that we ought to give leave to amend. 
One good reason for our not doing so is that, 
looking at tlie case that he tells us he would wish 
to present, that case, if presented by amendment, 
would, in my judgment, also fail ; so that there 
is nothing to be gained by amendimuit (Vaucjhan 
Williams, L.J.).— Jones v, HroiiEs, [1905] 1 Ch. 
180, 186-187 ; 74 L. J. Cli. 57 ; 92 L. T. 218 ; 69 
J. P. 33; 53 W. K. 344; 21 T. L. JL 59; 19 
8ol. Jo. 67 ; 3 L. O. R. 1, C. A. 

983. Allegation not supported by facts.] — 

Deft., who was an art dealer, obtained leave to 
amend his defence by adding an allegation that 
pltf. was a money-lender, A, not being registered 
under the Money-lenders Act, 1900, could not 
recover on the bills. Pltf. denied that lie was a 
money-lender. 

The only question that remains is this. Deft, 
asked for leave to amend by alleging that pltf. is 
a person whoso business is that of a money-lender 
witliin the Money-lenders Act, 1900, Sc therefore 
cannot recover anything at all under these bills 
because, as is admitted, he is not registered und(U’ 
the Act. . . . It is important to detei-mine what is a 
money-lender within the definition in sect. 6 of the 
Act, which contains the exception of “ any person 
bond fide carrying on the business of banking 
or insurance or bond fide carrying on any business, 
not having for its primary object the lending of 
money in the course of which, Sc for the purposes 
of which, he lends money.” . . . 

The question in each case is. Does he carry on the 
business of a money-lender ? That dei)ends on tlie 
facts of the case. On the facts of tliis case I hold 
that pltf. does not carry on Sc never did carry on 
business as a money-lender. Under the circum- 
stances, the amendment ought never to have 
been asked for. Sc so far as that defence is con- 
cerned, it fails entirely (Farwell, J.). — Litch- 
field V. Dreyfus, [1905] 1 K. B. 584, 585, 588, 
590 ; 76 L. J. K. B. 447 ; 22 T. L. R. 385 ; 60 
Sol. Jo. 391. 

984. Setting up alternative claim — Nominal 

damages.] — This action is brought against an 
auctioneer. Sc the claim of pltf. is framed upon the 
contention that when an auctioneer has let the 
hammer fall after a bid he becomes the agent of 
the bidder to write his name to a memorandum of 
the contract of sale. 
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The learned judge who tried the case held that 
the falling of the hammer did not create an obliga- 
tion on the auctioneer to make a legally perfect 
contract between the vendor & the bidder. In 
this case the offer of each lot was subject to a 
reserve price, & if that price was beyond the 
amount at which the lot was knocked down there 
was no authority on the part of the auctioneer to 
complete the sale. The learned judge held, 
therefore, that pltf. had failed to make out his 
case, but an application was made to amend the 
claim to one of breach of warranty on the part of 
the auctioneer that he had authority to sell the 
lot at the xirice at which it was knocked down. 
This application was refused upon the ground that 
the damages in such a case would be oidy nominal. 
I am of opinion tliat the decision of the learned 
judge was right in the view that lie took as to the 
duty of the auctioneer, & that even if the amend- 
ment were taken to be made, it does not carry 
pltf.’s case furtlier (('oltjns, M.R.). — McManus 

V. Foutescue, (19071 2 K. B. 1, 4, 5; 70 L. J. 
K. B. 393 ; 90 L. T. 444 ; 23 T. B. K. 292 ; 51 
Sol. Jo. 245, C. A. 

985. Amendment not tending to furtherance of 
justice — Penal action.] — l^'lie court will not allow a 
pltf. in a penal action to amend his declaration 
after demurrer, where the amendment would not 
tend to the furtherance of justice. — MAin'HEWs ij. 
Swift (1835), 3 Dowl. 030 ; 1 Bing. N. O. 735 ; 1 
Hodg. 175 ; 131 E, B. 1301 ; sub 7iom, Mathp:ws 
x\ SwiP^'P, 1 Scott, 700 ; previous proceed iH(js, sub 
uom. Ex p, SwiFi^ (1835), 1 Bing. N. (\ 734 ; 
IIUMPIIIIEYS 1 \ JlARVEY (1834), 1 Bing. N. C. 
02 . 

Penal actions, sec Sect. 0, post. 

986. Amount of claim — Damages exceeding plain- 
tiff’s claim.] — The amount of a claim may be 
amended at the trial, but will not be so if the 
damages appear to have exceeded what pltf. had 
really clainjcd or was entitled to. — Incledon v. 
Watson (1802), 2 P. A F. 841. 

987. Curing detect In plaintiff’s title— Title de- 
fective at institution of suit.] — Pltf., whose title to 
relief is defective at the time of the institution of 
the suit, cannot introduce by amendment or 
supplemental bill subsequently occurring facts 
by which the defect is cured.— A.-G. v. Avon 
Corpohation (1803), 3 De G. J. Sm. 037 ; 2 
New Bep. 504 ; 33 L. J. Ch. 172 ; 9 L. T. 187 ; 11 

W. B. 1050 ; 40 E. B. 783, C. A. 

988. .] — If a pltf. has no title to main- 

tain his suit at the time when the bill is filed, he 
cannot carry on the suit by subsequently acquiring 
a title & amending the bill accordingly. — Evans 
r. Baoshaw (1870), 5 Ch. App. 340 ; 39 I.. .T. (^h. 
145 ; 18 W. B. 057, L. C. & L. J. 

989. Adding charges of cruelty — Judicial separa- 
tion.] — Where in a suit for judicial separation on 
the ground of cruelty the petition had been filed 
for nearly a year, issue had been joined, the 
cause set down for trial at the present sittings ; 
the court refused to allow the petitioner to amend 
her petition by adding further charges of cruelty. — 
Austin v, Austin (1871), 41 L. J. P. A M. 8 ; 25 
E. T. 856 ; 20 W. B. 128. 

990. Amendment unnecessary.] — Where the 
material fact was pleaded, namely, that deft, 
had received the money for pltfs.’ use, amendment 
was refused, it being unnecessary to state the 
circumstances under which the money was 
received. — Bartlett v, Boche (1876), Bitt. Prac. 
Cas. 121 ; 2 Char. Cham. Cas. 34. 

991. Amendment after failure of charge of fraud,] 
— ^Leave to amend a statement of claim which 
contains an allegation of fraud which fails, will 


not be granted. — Halsey v. Brotherhood (1880), 
16 Ch. D. 514 ; 49 L. .T. Ch. 786 ; 43 L. T. 366 ; 
29 W. R. 9 ; 1 Goodeve’s Patent Cases, p. 218 ; 
affd, (1881), 19 Ch. D. 386, C. A. 

992. Opening accounts — Pleading treated as 
amended without order.] — Defence & counterclaim 
did not formally ask to have the accoimts opened ; 
an application to amend made at the hearing was 
refused ; the court, however, permitted the 
parties to give evidence as to the accounts on the 
ground that it might be the duty of the court to 
make all such amendments as should be necessary 
for determining the real question between the 
parties. Having heard the evidence, the court, 
without ordering amendment, treated the plead- 
ings as amended, & decided on the evidence. — 
Ward v. Sharp (1884), 53 L. J. Ch. 313 ; .50 
E. T. 557 ; ,32 W. B. 584. 

993. Amendment in nature of counterclaim — 
Adding defence of 13 Eliz. c. 5,] — Tuck v. South- 
ern Counties Deposit Bank, Ltd., No. 890, 
ante, 

994. Amendment not proper subject of counter- 
claim.] — Pltfs., who were interested under a will 
Ac a settlement, commenced an action in April, 
1889, against ten defts., claiming that a release 
dated March 19, 1872, executed in favoui* of 
defts., C. E. & W. S. Jj.y or their predecessors, 
might be declared to be not binding, & might be 
set aside, Ac that notwithstanding such release an 
account might be taken of a certain legacy & of 
trust funds comprised in the settlemenif, dated 
May 8, 1841 ; Ac of the residue of the estate of 
J. G F., Ac that such estate might be administered 
by the court. C. Ij. Ac W. S. E. had put in a state- 
ment of defence & submitted that the agreement 
which was come to, Ac the distribution of the funds 
made on the faith thereof, Ac the several matters & 
questions concluded by the release, should not 
now be re-opened, Ac that the necessary Ac proper 
parties for the re-opening w’cre not parties to the 
action. 

The other defts. had not put in any defence at 
all, C. E. Ac W. y. E. took out a summons that 
they might be at liberty to deliver interrogatories 
in writing for the examination of pltfs. & six of 
defts., Ac this was a motion on behalf of the 
applicants that the order made at chambers 
refusing the application as regarded the said 
defts. might be discharged, Ac that applicants 
might be at liberty to deliver interrogatories, or 
in the alternative that they might be at liberty 
to amend their statement of defence by coimter- 
claiming against pltfs., Ac all defts. other than 
themselves ; a declaration that the release was 
valid Ac binding on pltfs. Ac such other defts., At 
that on such amendment being made might deliver 
interrogatories. 

Stirling, J., said that the application was made 
under the Buies of the Supreme Court, 1883, 
Ord. XXXI., r. 1 ; Ac the question was whether 
co-defts. were in this action “ opposite parties.” 
The two principal defts. liad put in a defence 
asserting the vahdity of the release, but their 
co-defts., against whom this application was made, 
had not put in any defence. They admitted the 
allegation, but they did not make it the ground of 
any application to the court on their behalf. Was 
there any issue joined between co-defts. ? He 
thought that no issue had been joined between 
them at the present time. The summons asked 
for leave to amend, but the answer to that was 
that it was not a proper subject of counterclaim. 
The release was proper, Ac valid until it was set 
aside. Upon the present pleadings he failed to 
see that the rights of applicants were affected. 
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No issue had been raised between co-defts. ; 
in order to raise it, the pleadings must be amended. 
He was of the same opinion which he expressed in 
chambers, the motion must be refused with 
costs. — Marshall v. Langley, [1889] W. N. 
222, 223. 

995. Amendment inconsistent with counterciaim 
& implied admission.] — The court were of the 
opinion, & came to the conclusion that the learned 
judge was right in disallowing by way of amend- 
ment a defence to a broach alleged in 1889 founded 
on an alleged exoneration in 1890, especially as a 
commission liad been ordered to Australia to take 
evidence in support of the defence originally set 
up. No defence founded on exoneration had pre- 
viously been set up. But the defence was allowed 
as to the claim for general damages on the whole 
contract, no doubt as to that it would be 
admissible, & it was alloTved. But the deft, now 
desired to plead it as to the particular shipment 
in 1889, whereas there was an implied admission 
that at that time & afterwards the contract still 
existed, & there was a counterclaim for damages 
as to subsequent shipments. That being so, it 
would be absurd to allow the addition to the 
defence. 


The appeal, therefore, was dismissed, with 
costs. — Central Queensland Meat Export Co. 
u. Gallop (1892), 8 T. L. K. 225, 226. D. C. 

996. Statute of Frauds — Amending defence by 
pleading statute.] — Pltfs. v'ere paper manufac- 
turers carrying on business at Sheffield. Defts. 
were the Capital <fe Counties Newspaper Co., who 
were the proprietor's & publishers of the Sun 
newspaper, B., who was the holder of debentures 
in the com])any for the amount of £16,000. Pltfs., 
having supplied deft, company with paper, drew 
a bill of exchange for £440, wliich deft,, company 
accepted, A:, the bill not being met at maturity, 
pltfs. refused to supply the company with any 
more paper unless B. would endorse the bill. B., 
in a letter addressed to the managing director of 
deft, company, wrote, “ You can tell Marsdens 


that I am willing to guarantee the bill, but 1 will 
not endorse it.” This letter was handed to pltfs., 
pltfs. thereupon supplied the company with 
further paper & refrained for a time from suing 
upon the bill. They now sued the company to 
recover £446 on the bill & the price of further 
paper supplied, & they sued B. on the groimd 
that he had guaranteed payment of the bill. 
Judgment was entered against the company, but 
was not satisfied, & the action proceeded against 
B. alone. His defence was that he had not given 
any guarantee. He did not plead the Statute of 
Frauds. On the question as to whether he ought 
to have been allowed to amend by pleading the 
Statute : — Held : it would have been wrong to 
allow an amendment. — Marsden & Son v 
Capital & Counties Newspaper Co.. Ltd 
(No. 1) (1901), 46 Sol. Jo. 11, C. A. 

.] — North v. Loomes, No. 

1490, post. 


998. Costs Inadequate compensation to other side.] 

— ^Pltf. claimed damages from deft, corporation 
for injury done to a statue. Before issuing the 
writ in May, 1912, pltf.’s solicitor intimated to 
the defts. that he was issuing it at the time he did 
in view of the Public Authorities Protection Act, 
1893. Shortly before the hearing, namely, on 
Feb. 17, 1913, defts. applied in chambers for leave 
to amend their points of defence by pleading the 
Act. The question was reserved for the judge at 


the trial. Upon application to amend at the 
trial, the question was reserved until after verdict 
foimd. The jury found for pltf. ; — Held : in the 
circumstances the application was too late, & that, 
in any event, it would only have been granted 
upon defts. paying pltf.’s costs. 

I think it was Lord Bramwell who said that 
amendments should be allowed in every case where 
costs would be compensation to the other party 
for the default which made it necessary to make 
the amendments {see Tildesley v. Harper, No. 
912, ante), I must therefore consider whether, 
in the present case, costs would be an entire 
compensation to pltf. As I have said, pltf. has 
already incurred the whole of the expense likely 
to be incurred with the exception of the attend- 
ance of the witnesses. The costs he would get 
would not, therefore, be entire compensation to 
him, but would probably leave him considerably 
out of pocket (Pickford, J.). — Aronson v. 
Liverpool Corpn. (1913), 77 J. P. 176 ; 29 

T. L. R. 325. 

999. Interlocutory application.] — Ratepayers in 
a borough issued a writ claiming an injunction to 
restrain the borough council from approving certain 
deposited plans, an injunction restraining them 
from refusing to allow pltfs. to inspect the plans, 

an injunction to restrain the persons who had 
deposited the plans fi'om carrying them out. They 
then moved for interim injunctions in the terms of 
the indorsement on the writ : — Held : with regard 
to the carrying out of the plans by the other defts., 
that, as pltfs. had not joined the A.-O. & had 
not sued on behalf of themselves & all other 
ratepayers in the borough, & had not shown any 
special injury to themselves beyond a mere 
grievance, they could not succeed without amend- 
ing their writ, k that no leave to amend would 
be given for the purpose of an interlocutory 
application. — Dover Picture Palace, I^td. & 
Pessers V, Dover Corporation & Crundall, 
Wraith, Gurr k Knight (1913), 11 L. G. R. 971, 
C. A. 

1000. Amendment to make some other person 
liable in substitution for defendant — Whether 
defendant acting as agent for undisclosed principal.] 

— In an action by the vendor against the pur- 
chaser for specific performance of a contract of 
sale, pltf. is not entitled to interrogate deft, for 
the purpose of discovering whether he was acting 
as agent for an undisclosed principal. Leave to 
amend & to deliver interrogatories with this object 
refused. 

It is clear that if the amendment were allowed 
& the action proceeded on the footing of the new 
facts suggested by pltf. the result would be that 
pltf. might be in a position to take judgment 
against one or other of two pei*sons, but under no 
circumstances against both. The only object of 
the amendment & interrogatories, therefore, so far 
as this action is concerned, is to give pltf. the 
opportunity, if he is so minded, of releasing the 

E resent deft, from all liability under the contract 
ut not to give him any kind of assistance in sup- 
port of his claim against deft. The question, 
therefore, is whether an amendment ought to be 
made or interrogatories allowed the object of 
which is not to support the existing proceedings 
or to make them regular & effective against the 
present deft., but to secure for pltf. some other 
person liable under the contract in substitution 
for k not jointly with the present deft. I think it 
would be entirely contrary to the practice of the 
court to accede to such an application (Younger, 
J.). — Sebiught V. Hanbury, [1916] 2 Ch. 245 ; 
86 L. J. Ch. 748 ; 116 L. T. 75. 
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SUB'SBOT. 4. — ^AT what STAGE OF PROCEEDINGS 
Amendments Allowed. 

A, In General. 

See R. S. C., Ord. XXVIIT., r. 1, p. 95, ante. 

1001. Any stage ot the proceedings.] — Roe v. 

Davies, No. 833, ante. 

1002. Necessity for prompt application — Delay no 
ground for refusal — Unless opposite side preju- 
diced.] — ^Although delay may be a ground for 
refusing leave to amend the declaration on the 
eve of the trial, it is no ground for ultimately 
refusing it, unless it would involve some prejudice 
to deft, as by reason of the expected absence or 
death of a witness. And except under special 
circumstances, the court will allow pltf. amend- 
ment at any time before trial, on the usual terms. 
— Tricket V . Jarman (1854), 2 C. L. R. 716. 

1008. Unreasonable delay.] — The court will 

not give leave to pltf. to amend his bill if he has 
not taken any step in the prosecution of the suit 
for an undue length of time, in this case, two years 
after answers put in, & not being able to explain 
his delay. General Orders are to be strictly 
enforced. — Altree v. IIorden (1839), 3 Jur. 
816. 

1004. .] — Duprez V. Veret, No. 851, 

ante. 

1005. Year from time for appealing 

against order.] — In an action under Patents Act, 
1883, 8. 32, to restrain a patentee from issuing 
threats, pltfs. in their statement of claim alleged 
that defts.’ patent was invalid. Chitty, J., 
ordered this allegation to be struck out, being of 
opinion that the validity of defts.’ patent could 
not be tried in such an action. After nearly a 
year, the time for appealing against that order 
having long expired, pitfs. applied to Kekewich, 
J., to whom the action had been transferred, for 
liberty to amend the statement of claim by 
inserting an allegation that defts.’ patent was 
invalid. Kekewich, J., refused the application, 
& pltfs. appealed ; — Held (by Cotton Bowen, 
L.JJ.): liberty to amend ought to bo given but 
upon special terms, in or that defts. might not 
suffer any loss by pltfs. not having taken the 
proper course of appealing in due time from the 
order of Chitty, J. Dissentient, Fry, L.J., who 
was of opinion that though the amendment was 
in itself proper, it was not competent to the court 
to allow it, when doing so was inconsistent with 
& substantially reversed an order of Chitty, J., 
which was not liable to be appealed from. — 
Kurtz v. Spence (1887), 36 Ch. D. 770 ; 58 L. T. 
320 ; 36 W. R. 438 ; 3 T. L. R. 827, C. A. 

1006. Costs inadequate compensation 

to other side.] — Aronson v. Liverpool Corpn., 
No. 998, ante. 

1007. Before completion of matter & entry on 
record — Civil & criminal cases.] — The court may 
give a party leave to amend as well in criminal 
as in civil causes before the matters are completed 
& entered on record. — Knowles’ Case (1693), 12 
State Tr. 1167. 

1008. After commencement of suit — No new cause 
of action — Matters particularly stated.] — ^Brown 
V . Crump, No. 865, ante. 

1009. Motion to dismiss for want of prosecution.] 

— The court will not, without evidence on the part 
of pltf., or consent of deft., ^ve leave to amend 
the bill on motion to dismiss it for want of prose- 
cution. — Frebston V . Claydon (1853), 22 L. J. 
Ch. 640 ; 17 Jur. 435. 

1010. On interlocutory application for injunction 
— Changing nature of action — ^Amendment allowed.] 

— Hubbuck V . Helms, No. 894, ante . 


B. Before Trial, 

1011. Any time before trial — On usual terms.] — 

Thicket v. Jarman, No. 1002, ante. 

1012. After cause set down.] — A claim may be 
amended after it has been set down for hearing. — 
Potts v. Thames Haven, Dock & Ry. Co. (1851), 
15 Jur. 762. 

1013. .] — Re Truport, Trafford v. Blanc, 

No. 963, ante. 

1014. Clerical error.] — After the bill had 

been previously amended, & the cause had been set 
down, leave given on an ex parte application, to 
amend the bill by correcting a clerical error. — 
Cockburn V . Raphael (1829), 9 L. J. O. S. Ch. 10. 

1016. After reply — Mistake in proceedings.] — 
Emery v. Webster, No. 937, ante. 

1016. After examination & cross-examination of 
witness under Judge’s order.] — The court allowed 
deft, to amend his pleadings after one of pltf.’s 
witnesses had been examined & cross-examined 
under a judge’s order — it appears that, prior to 
the examination, pltf.’s attorney was apprised 
of the proposed amendments, & the witness was 
examined with reference thereto. — Hollingworth 
V . Briggs (1836), 2 Scott, 794. 

1017. Equitable plea added on morning of trial 
— ^Plea insisted on from beginning — Knowledge of 
plaintiff.] — In an action upon a promissory note, 
to which deft, had pleaded that he did not make 
the note, leave was given to amend the pleadings 
upon the morning of the trial, by adding an 
equitable plea, that deft, signed the note as a 
witness only, &; not as a maker. Pltf. having been 
aware of this line of defence which was insisted on 
from the beginning, although not pleaded. 

Scmble : it would be otherwise if pltf. had not 
known such an amendment ought not to be 
allowed, without the strongest affidavits of the 
truth of the matter proposed to be pleaded. — 
Morris v. Miller (1861), 2 F. & F. 551. 

1018. Alter reply & Joinder of issue — ^Materiality 
of amendment.] — The court will give leave to a 
pltf. to amend his statement of claim after reply 
& joinder of issue without requiring to be satisfied 
as to the materiality of the proposed amendment, 
the pltf. paying the costs of the appheation. — 
Chesterfield Co. v, Black (1877), 25 W. R. 
409. 

1019. After Joinder of issue & notice of trial — New 
cause of action raised.] — Clark v. Wray, No. 882, 
ante. 

1020. After Joinder of issue & .hearing of point 
of law — Terms.] — An action was brought by a 
municipal corporation to restrain the local board 
from interfering with water-mains «fc pipes laid 
down by the corporation in the district of the 
local board. Issue was joined & admissions made 
to raise the point of law whether the corporation 
had any legal right to break up the streete vested 
in the local board, which was decided against 
pltfs. Pltfs. then moved to be allowed to amend 
their reply by pleading acquiescence & estoppel 
by conduct on the part of defts. : — Held : the 
court would allow the amendment, but only on 
the terms of pltfs. paying the costs which might 
turn out to have been thrown away by reason of 
the amendment, & of the costs of the motion being 
costs in the action, but to be defts. in any event. — 
Prebton Corpn. v. Fullwood Local Board 
(No. 2) (1886), 34 W. R. 200. 

1021. Hearing fixed & accidentally postponed.] 
— ^Roe V, Davies, No. 833, ante. 

1022. Eve of trial — Raising fresh cause of action.] 
— Tottenham Local Board of Health v. Lea 
Conservancy Board, No. 883, ante. 
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1023. After notice of trial — Adding Attorney- 
General as party.] — ^By the Pontypridd Water- 
works Act, 1892 (55 & 56 Viet. c. cviii), s. 4, 
deft, company were authorised to make & main- 
tain a reservoir & certain filter beds, service tanks, 
conduits or lines of pipes & other woiks in the 
county of Glamorgan therein mentioned. Sect. 10 
pro\dded that if the works authorised were not 
completed within the time thereby limited the 
powers of deft, company should cease, “ Provided 
that for the protection of the Pontypridd 
Ystradyfodwg Local Boards . . . the following 
provisions shall have effect (namely) ; A then 
followt*d provisions imposing certain obligations 
upon deft, company with I'eference to the quantity 

quality of the water to be supplied to the districts 
of the two local boards. 

On Sept. 13, 1900, pltf. council, who were the 
successoi’s ill interest of the Ystradyfodwg Local 
Board, commenced an action in their own name 
against deft, company to enforce by mandatory 
injunction the provisions of sect. 10. Deft, company 
by their defence alleged {inter alia) that they 
would (jbject that pltf. council’s statement of 
claim disclosed no cause of action. On Nov. 6, 
1907, after notice of trial had been given, pltf. 
council obtained an order giving them liberty to 
amend their writ A statement of claim by adding 
the Attorney- General as a co-pltf. on their relation. 
The order jirovided that “ aU questions as to the 
terms upon vhich such amendments ought to be 
alloived bo left to the judge at the trial of this 
action, vhen defts. are to be at liberty to raise 
such preliminary objections as they may think 
fit.” The Attorney-General was accordingly added 
as a co-pltf. : — Held : the liberty given to amend 
by the order of Nov. 6 must be upon the terms 
that pltf. council should xmy to deft, company 
their costs of the action up to & including that 
order, & that the Attorney- General should only 
be entitled to such relief as he could have claimed 
if the action had been commenced at the date on 
which he was added as a party. — A.-G. v. Ponty- 
pridd Water’WORKS Go., [1908] 1 (’h. 388, 389 ; 
77 L. J. Ch. 237 98 L. T. 275 ; 72 J. P. 48 ; 24 

T. L. B. 190 ; 71 J. P. Jo. 010 ; 0 L. G. R. 39, 

C. At Trial 

See R. S. G., Ord. XXVIII., r. 1, p. 95, ante. 

Addition A substitution of paities, Practice, 
Part XIX. 

Ip24. Whether amendment allowed — Discretion 
of judge.]— The proper time to apply for an amend- 
ment of pleadings is on the conclusion of the 
applicant’s case, but a judge, sitting without a 
jm-y, may in liis discretion allow an amendment 
after he has begun delivering his decision. — 
Rainy v. Bravo (1872), L. R. 4 P. C. 287 ; 9 
Moo. P. C. C. N. 8. 35 ; 27 L. T. 249 ; 30 J. P. 
788 ; 20 W. R. 873 ; 17 E. R. 427, P. C. 

1025. .] — Byrd v. Nunn, No. 1030, post. 

1026. Equitable relief.]— The rights of parties 

litigating in equity must be decided secundum 
allegata et probata ; & where a pltf. prays by his 
bill for the specific performance of an agreement, 
but the court considers he is not entitled to that 
relief, it is irregular to give him liberty at the 
hearing to amend the prayer of his bill by asking 
to be placed as nearly as possible in the same 
position as if that agreement had never been 
entered into. — Bellamy v. Sabine (1847), 2 Ph. 
426 ; 17 L. J. Ch. 105 ; 10 L. T. O. S. 181 ; 41 
E. R. 1007, L. 0. 


1027. Not to make new case.] — Watts v. 

Hyde, No. 870, ante. 

1028. Only to determine matters in con- 

troversy before trial.] — Wilkin v. Reed, No. 811, 
ante. 

1029. .] — Lucas v. Tarleton, No. 

900, ante. 

1080. .] — Semble : if pltf.’s counsel con- 

siders that the matter at issue between the parties 
is not properly raised in the pleadings, he should 
call the attention of the judge to it at the trial, 
w'hen the plea might be amended. — H orton v. 
McMurtry (1860), 5 II. A N. 667 ; 29 L. J. Ex. 
260 ; 2 L. T. 297 ; 8 W. R. 628 ; 157 E. R. 1347. 

1081. Not to obtain new suit against new 

parties.] — Warrick v. Qtteen’s College, Oxford, 
No. 889, a7ite. 

1032. As to dates — Charges of cruelty.] — 

Bunyard V. Bunyard, No. 953, ante. 

I 1033. Insertion of correct dates.] — 

Breckon V. Russell, No. 1116, post. 

1084. No injury to other party.] — Leave to 

introduce a new plea after issue joined will not be 
given unless the affidavit in support of the motion 
discloses such facts as, if proved in evidence, 
would warrant the plea. If at the trial evidence 
of such facts wx‘re to be given, the court would 
allow a corresponding x^lea to be added to the 
record, if it could be done without injury to the 
other x>artv. -T wells r. Glarke (1863), 3> Sw. & 
Tr. 280 ; 9 L. T. 658 ; 33 1.. J. P. M. A A. 49 ; 
9 L. T. 658 ; 28 .1. P. 218 ; 161 E. R. 1282. 

1035. Delay by plaintiff.] — Leave to amend 

at the hearing of the cause was refused. Pltf. ought 
to have amended his bill when the answer came in. 
— Offord V. Offord (1875), 1 Ghar. Pr. Gas. 102. 

1036. Defence inconsistent with rules of 

pleading.] — An application was made to amend 
the statement of defence. A similar application 
had been refused by Fry, .L, A on this ground the 
Court of Appeal declined to interfere with the 
discretion of the court below. 

With respect to the leave to amend, I think that 
we ought not to interfere with the discretion of 
the judge in the couiG below in such a case. If 
a deft, were to be at liberty to x^ut in a defence 
inconsistent with the rules of pleading, A then at 
the trial get the case to stand over in order to 
put in a new defence, the consequences might be 
very prejudicial. If a proffer case for amendment 
liad been made out at the trial, the judge, who had 
all the facts before liim, might have given leave 
to amend at the time, A have proceeded to try 
the action at once. But it is a matter entirely 
in the discretion of the judge, witli wdiich this 
court ought to be very chary in interfering. I’lie 
appeal must be dismissed with costs (.Iames, L.J.). 
—Byrd v. Nunn (1877), 7 Ch. D. 284, 286; 47 
L. J. Ch. 1 ; 37 L. T. 685 ; 20 W. R. 101, C. A. 

1037. Variance between figures & words — 

Bill of exchange.] — Saunderson v. Piper, No. 944, 
ante, 

1038. Action for libel.] — In an action for a 

libel the declaration stated, that deft, published 
a libel, ” contained in, A being an article, in a 
certain weekly printed publication, or 
called the Paul Pry."' At the trial it was proved 
that deft, gave a printed slip of paper, which 
appeared to have been cut from the Paul Pry, 
to several persons for them to read, A that they 
read it : — Held : the judge at the trial mi^ht 
properly allow the record to be amended by striking 
out the above-mentioned allegation, that the 
libel was contained in, A was an article in, the 
Paul Pry. — Foster v. Pointer (1841), 9 C. A P 
718; 173 E. R. 1024, N. P. 
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1039. Action for slander.] — Declaration 

stated that pltf . was a surgeon & accoucheur, & that 
he had been employed to attend, &> had attended, 
one R. in her confinement ; that deft, in a discourse 
with the said R. of & concerning pltf. in relation 
to his said profession, falsely, etc. spoke & pubUshed 
the following words : “I wonder you had him to 
attend you. Do you know him ? lie is not an 
apothecary ; he has not passed any examination ; 
he is a bad character ; none of the medical men 
here will meet him. There have been many 
inquests had upon persons who have died because 
he had attended them.” At the trial the words 
proved, as to the inquests, were “ several have 
died that jdtf. has attended, there have been 
inquests held upon them ” ; — //eZd : the judge 
was right in allowing the declaration to be amended, 
by inserting the words proved. If the amended 
words could have been answered by a plea of 
justification, & the words or iginally inserted could 
not, tlie counsel for deft, should have applied to 
the judge to xrostpone the trial.— South PJK v. 
Denny (1847), 1 Exch. lOO; 17 J.. .1. Ex. 151; 
154 E. R. 83. 

1040. Amendment to make pleading applic- 

able to transaction originally referred to.] — Davis 
r. Pheece, No. 001, aa/c. 

1041. Omission to allege usage of trade.] — 

Metznek V. Bolton, No. 840, anic. 

1042. Addition of new plea.] — The inclination 

of the court is to allow the record to be amended 
at the trial by tlie addition of a new plea, rather 
tlian to shut out any defence which miglit be raised. 
Dedts. were allowed to put on the record at the 
trial a plea, that the will in dispute had been 
obtained by tire undue influence of one of pltfs., 
subject to the po&tironement A rehearing of the 
cause, if required by jdtfs., <S: to the payment by 
defts. of all expenses incurred by such postpone- 
ment. ToUD a PuiUE V. SUMPSION & SPUIGGES 

(1859), 1 Sw. A Tr. 200 ; 104 E. R. 723, 724. 

1043. . 1 — l*ltf. bj'ouglit tr(*spa&s for 

injur> to his land. Defts. pleaded a right of way 
under the Prescription Act, A at Common Law. 
At the trial, after the counsel for defts. had 
summed up his eAudence. the judge allowed an 
amendment by adding a plea of a limited right of 
way over pltf.’s land at such times of the year 
when certain fields of defts.’ were under culth^ation. 
A Aerdict aa^us entered for the pltf. by consent on 
all the other issues, A the jury found tlie issue 
j'aised by the addeni plea for defts. : — Held : the 
amendment was rightly allowed A that the added 
pica w^as good in law .-— .Tones v. Bulkeley (1871), 
24 L. T. lOL 

1044. .J — Coburn v. Collins, No. 905, 

ante. 

1045. - Pleading Statute of Limitation in reply 
to set-off.] — Brancker v. Crozier, No. 928, 
ante. 

1046. Adding charge of fraudulent conceal- 

ment.] — Bevan V. Adams, No. 803, ante. 

1047. Pleading Statute of Frauds.] — Mars- 

den & Son v. Capital & Counties Newspaper Co., 
Ltd, (No, 1), No. 990, ante. 

1048. Plea of Public Authorities Protection 

Act.] — Aronson v. Liverpool Corporation, 
No. 998, ante. 

1049. Amount of claim.] — Inclkdon v. 

Watson, No, 980, ante. 

1050. Collision.] — The court will not, at the 

hearing of a cause of collision, allow a plea to be 
added, alleging that the vessel proceeded against 
was in charge of a licensed pilot & that the accident 
was caused by his default. — The Alhambra (1864), 
Brown & Lush, 280. 


1051 . Action for salvage — Facts admitted.] 

— ^To recover remuneration for services rendered to 
a stranded steamship, seven actions of salvage were 
commenced on behalf of eight tugs & the crews 
of two lifeboats. These actions were consolidated 
& one defence was put in, the material paragraph 
of which stated that “ the defts. admit the facts 
alleged in the various statements of claim . . . 
but not the inferences sought to be drawn from 
the said facts, & they submit themselves to the 
judgment of the court thereon.” At the trial 
leave was asked on behalf of some of the salvors 
to put in the log of defts’. vessel A on behalf of 
other salvors to amend their statement of claim 
on the ground in both cases, that discovery of 
defts’. documents obtained after the defence had 
been delivered, particularly the letters A telegrams 
of defts’. master, had disclosed material facts 
tending to lead to inferences increasing the value 
of the services rendered by these pltfs. : — Held : 
both applications must be refused, the first on the 
ground that further evidence at the trial as to the 
salvage services was inadmissible, the court being 
only concerned with the inferences to be drawn 
from the admitted facts, A the second on the 
additional ground that the application came too 
late as it should have been made before the trial, 
after discovery had been obtained. — The Butp:- 
feiiiRE, [1909] P. 170 ; 78 L. J. P. 108 ; 100 L. T. 
1005 ; 11 Asp. M. L. C. 278. 

1052. Title of plaintiff to sue.] — The sole 

pltf. in a creditor’s administration suit alleged that 
she was the personal representative of a creditor 
of the testator. At the hearing it appeared that 
pltf. was not his representative ; A she then applied 
for leave to amend the bill by adding the true 
representatives as co-pltfs. with her A by inserting 
allegations to show that she had a beneficial 
interest in the debt which was the foundation of 
the suit. 

The court (affirming the order of the Master of 
tJic Rolls) gave leave to make the amendments ; 
A it was held that, although the original pltf. was 
herself an accounting party to the creditor’s 
estate, there w^as no misjoinder in joining her as 
co-pltf. with the legal personal representatives. 

In the original bill the i)ersonal representative 
of the testator whose estate w^as sought to be 
administered was made a deft, in another capacity ; 
but there was no statement that she filled the 
character of personal representative. I^eave was 
given at the hearing to amend the bill by alleging 
her title as such ro])resentative. — Maugiian x\ 
Blake (1807), 3 Ch. App. 32 ; 37 L. J. Ch. 109 ; 
17 L. T. 278 ; 16 W. R. 00. 

1053. Amendment making denial of pltf.’s 

possession unqualified.] — Laird v . Briggs, No. 901, 
ante. 

1054. Description of guardian ad litem.] — 

London A County Bank v. Bray, No. 844, ante. 

1055. Termination of contract.] — The in- 

formation A bill as originally filed stated that deft, 
company had entered into a contract with the local 
authorities of the town for the lighting of the public 
streets. When the cause came on to be lieard by 
the Vice-Chancellor, on motion for decree, this 
contract had been put an end to by the local 
authorities, A an affidavit was filed stating this 
fact, but the information A bill was not amended. 
The Vice-Chancellor at the hearing gave leave to 
amend the information A bill accordingly. 

Senible : the case was a proper one for allowing 
the amendment at the hearing. — A.-G. v. 
Cambridge Consumers’ Gas Co. (1808), 4 Ch. App. 
71 ; 38 L. J. Ch. 94 ; 19 L. T. 508 ; 33 J. P. 147 ; 
17 W. R. 146, L. JJ. 
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1056. Accounts— Amendment to surcharge & 

falsify.]— M ozeuey (Mozlby) v. Cowie, No. 834, ante . 

1057. Testatrix prevented from altering will 

by force & threats.]— Testatrix in 1853 made her 

by which she gave her property equally between 
pltfs., defts. & interveners. In an action by 
pltfs. propounding this will, it appeared that in 
1874 she gave intructions for another will, which 
would have deprived pltfs. of all interest in her 
estate. In the course of pltfs.’ case some evidence 
was given tending to show that the testatrix was 
prevented by force & threats from executing the 
proposed will : — Held : the pleadings could be 
amended by adding statements to that effect, & 
praying for a declaration that pltfs. held their 
shares as trustees for defts. & interveners. — Betts 
r. Doughty (1879), 5 P. D. 20 ; 48 L. J. P. 71 ; 
41 L. T. 500. 

1058. Claim for alternative relief.] — Pltf. 

claimed specific performance of an agreement to 
settle on her an annuity of £100, in consideration 
of her residing with the deft, as companion, & 
acting as her amanuensis, A, alternatively, dam- 
ages for breach of the agieement, & for wrongful 
dismissal. The defence was that the agreement 
was for a simple employment of the pltf. in such 
capacity at the Siilary of £100 per annum. Sc that 
she had wrongfully left such employment. The 
evidence failed to establish the claim for specific 
performance, but, in the opinion of the court, the 
circumstances as to the dismissal were sufficiently 
raised by the pleadings, & the subject of evidence, 
& the dismissal was wrongful : — Held : if neces- 
sary, such an amendment might be made as to 
put the case as to wTongful dismissal on the 
statement of claim. Sc that the court ought at once 
to determine such case. — Ballinger v. 8t. Albyn 
(1879), 41 L. T. 400. 

1059. After cross-examination of plaintiff — 

Discovery of new facts.] — During the trial of a 
patent action, after the examination Sc cross- 
examination of pltf, had been concluded, deft, 
asked for leave to apply for the postponement of 
the trial & to amend the particulars of objection, 
alleging that since the conclusion of the cro.ss- 
examination he had discovered new facts showing 
that the alleged invention was not new at the dato 
of the patent. No affidavit was tendered in 
support of the application, but deft, asked to be 
allowed to recall pltf. or to go into the box himself 
to prove the new facts : — Held : the application 
must be refused. — Moss v. Malings (1886), 33 
Oh. D. 603 ; 56 L. J. Ch. 126 ; 35 W. R. 165 ; 
Griffin’s Patent Cases (1887), 166. 

1060. Close of evidence of plaintiff & one 

defendant — Amendment to plead judgment re- 
covered refused.] — ^An action was brought against 
A. & B. for wrongful removal of furniture. At the 
trial it appeared from the evidence of pltfs. that 
they had recovered judgment in an action against 
other persons who had joined in the removal. 
After the evidence for pltfs. Sc for A. had been 
taken, B. asked for leave to amend by pleading 
the judgment, & A. thereupon made the same 
application : — Held : on the pleadings as they 
stood A. could not avail himself of the judgment 
in the former action for that it ought to have 
been pleaded, also, that leave to amend had been 
.rightly refused at the trial. — Edevain v. Cohen 
(1889), 43 Ch. D. 187 ; 62 L. T. 17 ; 38 W. R. 
177, 0. A. 

1061 . After close of plaintiff’s case.]— Rainy 

V. Bravo, No. 1024, ante. 


1062. Terms.] — This was an action to 

enforce an agreement by deft, to accept a lease of 
a shop. Deft, declined to take the premises & 
pltf. issued a writ in the action. Subsequently 
to the issue of the writ the pltf.’s solicitors wrote 
to deft, renewing the offer Sc saying that if deft, 
declined to accept pltf. would let the premises Sc 
limit his claim to damages. Deft, did not accept 
the offer Sc pltf. let the premises. When the case 
was opened on behalf of pltf. it was stated that the 
claim would be limited to damages. The plead- 
ings, however, had not been amended, no leave 
to amend was asked at this stage of the case. On 
the close of pltf.’s case an objection was taken on 
behalf of deft, that the claim for specific per- 
formance having failed through pltf.’s own act. 
Sc pltf.’s case having been closed without leave to 
amend being asked, the claim for damages must fail 
too. Pltf. asked leave to amend. 

The first question is whether any injustice will 
be done by granting leave. I have had before me 
every witness who could give evidence on any 
material point except one. It is possible that in 
one view" of the case there may be an absence of 
evidence as to the damage incurred by deft, in 
that particular case. If anything were to be done 
now which would shut out d^eft. from being 
able to adduce such evidence I should refuse to 
grant this application. I cannot, however, see 
that any injustice can be done to deft, by the 
absence of evidence on this question of damage, 
if this question of damage be reserved. Then as 
to the terms on which leave will be granted. I will 
give leave to amend provided that deft, is to be 
in such a position as to be able to avail himself 
of every means of defence which would have been 
open to him if this action had been an action at 
common law" for damages (Htirlino, J.). — 
Nic’HOLSON V. Brown (1897), 41 Sol. Jo. 490. 

1063. Adding claim for mesne profits — 

Recovery of possession.] — A statutory tenancy 
under the Increase of Rent Sc Mortgage Interest 
(Restrictions) Act, 1920, is “ property ” of the 
tenant within the meaning of Bankrui)tcy Act, 
1914, s. 167. 

Pltfs. having let to deft, a dw"elling-house to 
which the Increase of Rent Sc Mortgage Int/erest 
(Restrictions) Act, 1920, applied, deft, retained 
possession of it after the expiration of the term 
under the provisions of that Act. Deft, was 
afterwards adjudicated bankrupt Sc the trustee in 
bankruptcy disclaimed any in^rest in the house. 
In an action by pltfs. against deft, for possession 
of the house Sc mesne profits ; — Held : the statutory 
tenancy to which deft, became entitled under the 
Act of 1920 was “ property ” within the meaning 
of Bankruptcy Act, 1914, s. 167, Sc passed under 
sect. 53 to his trustee in bankruptcy, that on dis- 
claimer thereof by the trustee that interest in the 
premises ceased to exist Sc was no longer available 
for the benefit of deft.. Sc consequently pltfs. were 
entitled to judgment. 

On application the writ was amended by adding 
a claim for mesne profits. — Parkinson v, Noel, 
[1923] 1 K. B. 117, 120 ; 92 L. J. K. B. 361 ; 
128 L. T. 538 ; 67 Sol. Jo. 184 ; 21 L. G. R. 
130. 

1064. Original defence agreeing to complete 

on particular construction of contract — Amend- 
ment asking for rescission Sc recovery of deposit.] — 

A vendor who claims specific performance of a 
written contract for sale Sc insists upon a wrong 
interpretation of the contract down to & at the 
trial, does not thereby forfeit his right to elect to 
have specific performance of the contract as rightly 
interpreted, the purchaser’s offer, contained in this 
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defence, to complete on those terms not having 
been withdrawn. 

A party to a contract who desires to avail him- 
self of an £ict of repudiation by the other party 
must evidence his election to do so with every 
reasonable dispatch. 

Accordingly, it is too late for a purcliaser, who 
in his defence to an action by the vendor for specific 
performance has pleaded that he was willing to 
complete on the right interpretation of the contract, 
to seek at the trial to amend that offer & ask for 
rescission & recovery of his deposit, on the gioimd 
that pltf. by his conduct in insisting upon a wrong 
interpretation had repudiated the contract & had 
thereby given deft, the option to accept that 
roMdiation. 

First let me say that in my judgment the learned 
judge was right in refusing to allow deft, to amend 
& plead repudiation by the pltf. & deft.’s accept- 
ance of it. Apart from the difficulty that such a 
plea would be remote from the facts, deft, is not 
entitled to raise it at this stage of the proceedings 
(Pollock, M.R.). — Berners v, Fleming, [1925] 
1 Ch. 204, 209 ; 94 L. J. Ch. 273 ; 132 L. T. 822 ; 
09 Sol. Jo. 507, C. A. 

1065 . Order for trial in short cause list — 

Addition of unliquidated claim.] — Although it may 
be a condition i^recedent to the master’s power to 
order a cause to be tried in the Sh(jrt ('ause List, 
that the claim specially indorsed on the writ should 
be for a liquidated demand, yet when once he has 
made the order giving leave Uj defend, & has 
ordered the cause to be put in the Short Pause 
List, there is no restriction whatever on the powers 
of the judge to order such an amendment as 
he is authorised to make under the Rules of 
Court. 

The judge trying causes in the Short Cause IJst 
has the full powers of amendment that are given 
to him by the Rules of Court as though he were 
hearing the cause in the ordinary list. — Thomas v, 
Alderton, Ltd., [1928] 1 K. B. 638 ; 97 L. J. 

K. B. 259 ; 138 L. T. 315, C. A. 

D. After Verdict. 

1066 . Whether amendment allowed.] — Where 
there is a manifest defect in the pleadings which has 
not been taken advantage of at the trial, but is 
attempted to be taken advantage of on a motion 
to enter judgment non obstante veredicto or for a 
new trial, the court will amend the pleadings so 
as to raise the true question at issue between the 
parties. — Parsons v. Alexander (1855), 5 E. B. 
263; 3 C. L. R. 1388; 24 L. J. Q. B. 277; 25 

L. T. O. S. 175 ; 19 J. P. 693 ; 1 Jur. N. S. 660 ; 
3 W. R. 510 ; 119 E. R. 479. 

1067 . Not when causing injustice.] — Pltf. by 

his statement of claim alleged damages for false 
& fraudulent representation, whereby he was 
induced to sell the lease of a public-house to one N., 
& receive bills in part payment on the faith that 
N. was in good & solvent circumstances, which bills 
wore dishonoured. The paragraph which alleged 
the false & fraudulent representations went to 
allege “ that deft, undertook & promised pltf. 
that he, deft., would discount or procure the 
indorsement of some person of good credit on the 
said bills as a guarantee for their paj^ent when 
due.” No consideration for this promise, nor any 
specific damages resulting from its breach, was 
alleged. The jury found that deft, had not been 
guilty of any fraudulent representation, but that 
he had agreed to get the bills backed or to discoimt 
them as alleged : — Held : this agreement was not 
pleaded as a substantive grotmd of action, but as 


evidence in support of the case of fraud, &; that deft, 
was entitled to judgment. 

Leave to amend after verdict by pleading con- 
sideration for the agreement & alleging it as a 
substantive cause of action, refused, the judge who 
tried the case being of the opinion that such amend- 
ment would not do justice between the parties. — 
Noad V. Murrow (1879), 40 L. T. 100. 

1068. Award of greater amount than 

claimed.] — ^Writ of summons in assumpsit indorsed 
for £150 ; particulars for the same amount. Dam- 
ages in declaration laid at £10 only. Verdict for 
£160. The court refused to amend the issue &; the 
record by increasing the damages laid in the de- 
claration to £150, but panted a new trial on 
payment of costs, with liberty to pltf. to amend. 
— Tebbs V. Barron (1842), 4 Man. & G. 844 ; 5 
Scott, N. R. 837 ; 12 L. J. C. P. 33 ; 134 E. R. 347. 

1069. .] — In an action for damages the 

jury awarded pltf. larger damages than ho had 
claimed & the court allowed an amendment so as 
to include the additional amount. — Wyatt v. 
Rosherville Gardens Co. (1886), 2 T. L. R. 282. 

1070. .] — The petitioner in a suit for 

dissolution of marriage claimed £500 damages from 
the co-respondent. The jury having awarded 
£1,000, the court allowed the petitioner to amend 
his claim R) that amount. — Modera v. Modera & 
Barclay (1893), 10 T. L. R. 69. 

1071. .] — Where in an undefended case 

damages are assessed at a higher figure than that 
claimed in the petition, a summons must be taken 
out by the petitioner (if he desire to amend his 
claim) asking for leave to amend & re-serve the 
petition. 

The summons should be served upon the co- 
respondent, who, although not represented at the 
trial, will be entitled to be heard in opposition to 
the application. — Beckett v. Beckett & Jones, 
[1901] P. 85 ; 70 L. J. P. 17 ; 84 L. T. 272 ; 17 
T. L. R. 120. 

1072. .] — In an action for libel pltf. 

claimed £1 ,000 damages. No defence was delivered 
& interlocutory judgnient was signed for the 
damages to be assessed in the Sheriff’s court. The 
jury returned a verdict for £2,600. Pltf. without 
applying to amend the starement of claim signed 
judgment for this amount : — Held ; the judgment 
was bad. — Chattell i?. Daily Mail Publishing 
Co., Ltd. (1901), 18 T. L. R. 165, C. A. 

1073. Verdict for defendant — Motion to 

enter verdict for plaintiff.] — Upon a plea of not 
guilty “ by statute,” where the defence arises upon 
several statutes one or more of which are omitted 
from the margin, their insertion is an amendment 
wliich may be allowed upon terms, within 15 & 16 
Viet. c. 76, s. 222, at any time. 

Where in an ax^tion of trespass deft, pleaded not 
guilty by statute, inserting 11 Geo. 2, c. 19, s. 16, 
in the margin of his plea, & the judge amended 
at the trial by putting two additional statutes in 
the margin, & the verdict was found for deft., the 
court, on motion to enter a verdict for pltf., 
allowed deft, to amend, on payment of the coste 
of the rule, by adding any other statutes he pleased, 
to raise the intended defence, to those already in 
the margin of the plea. — Edwards v. Hodges 
(1866), 16 0. B. 477 ; 3 C. L. R. 472 ; 24 L. J. M. C. 
81 ; 24 L. T. O. S. 114, 237 ; 1 Jur. N. S. 
91 ; 3 W. R. 112, 167 ; 19 J. P. 102 ; 139 E. R. 
610. 

E. After Judgment. 

1074. Whether amendment allowed.] — In 1875 
an injunction was granted restraining defts. from 
polluting by sewage the river Tame, but its 



120 Pleading. 


Sect, 3. — Ani€7idme7it tviih leave : Suh-aeet. 4, F. 
<fe G. {a), jb) d- (c).1 

operation was suspended for five years so as to 
give defts. time to caiTy out works for the pre- 
vention of the nuisance coniplained of. -After the 
passing of the Public Health Act, 1875, a new local 
government district for Bii-mingham was created, 
upon whom devolved all the duties A liabilities 
of the old local authority. On a simimons by pltfs. 
at the expiration of the five yeai*s, for leave to 
amend the information A bill by adding the new 
district as defts. : — Held : no amendment in the 
pleadings could be made after final judgment, & 
that the new district C(^>uld only be brought before 
the com-t bv action. — A.-O. r. Birmingham 
i\mr:s, {1880), 15 Ch. I). 423 : 43 L. T. 77 ; 29 
W. K, 127, C. A. 

1075. Before judgment drawn up & entered 

—Making puisne mortgagees defendants.] — Where 
judgment in a foreclosure action had been pro- 
nounced, but had not been drawn up A entered, 
A it was discovered that they vere puisne mort- 
gagees, leave was given under B. S. (\, 1883, 
Old. XVI., r. 11, to amend the writ & statement 
of claim by making the puisne mortgagees defts. 
Keith r. Butcher (1881), 25 (’li. D. 750; 53 
L. J. Ch. 040 ; 50 L. T. 203 ; 32 W. B. 378. 

1076. Setting aside Judgment in default.] — 

Pltfs. had signed judgment for want of a plea, A 
received the amount of debt A costs from defts. 
Pltfs. subsequently discovered that a sum which 
had been charged to a firm, in which one of defts. 
had been a paHner, ought to have been cliargc'd 
to defts. Upon an application to the court to set 
aside the judgment, A to allow pltfs. to amend 
their pai'ticulars of demand, A proceed with the 
action ; — Held : the court had jurisdiction to 
grant the application, if made within a reasonable 
time, defts. being restored to tin* position they 
were in before the mistake was made. — Cannan v. 
Beynolds (1855), 5 E. A B. 301 ; 3 C. h. B. 
1400 ; 1 Jur. X. S. 873 ; 20 L. J. Q. B. 02 ; 25 
L. T. O. 8. 170 ; 3 W. B. 540 ; 119 E. B. 493. 

1077. Statement of fact omitted — Not where 

fact disputed or intention denied.]— Although the 
court may have power, even after judgnumt on a 
special case, to order an amendment by the .state- 
ment of a ifact omitted, A intended to be intro- 
duced, it will not do so vhen the fact is disputed 
or the intention denied. — P ennington r, Cardalj!: 
(1802), 10 W. B. 511. 

1078. Amendment adding third party as 

defendant — Leave refused.] — The couH has no 
jurisdiction, after judgment has been given in an 
action, to grant liberty to a pltf. to amend by 
adding the third party as a deft. (Cotton, L.J.). — 
Edison A Swan United Eeectriu Light Co. r. 
Holland (1889), 41 Ch. D. 28 ; 58 L. J. Ch. 524 ; 
01 L. T. 32 ; 37 W. B. 099 ; 5 T. L. B. 291 ; 0 
B. P. C. 243, V. A. 

F. Oil Application for y CIV 'Trial. 

1079. Whether amendment allowed.] — Parsons 
r. Alexander, No. 1000, ante. 

1080. — — .] — In an action for slander, the jury 
found a verdict for pltf. The words proved at the 
trial were not those set out in the statement of 
claim. The judge at the trial had tiffered counsel 
for pltf. an amendment of the pleadings, but this 
was refused on the ground that he did not think 
it necessary, the words proved being substantially 
the same. 

On motion by deft, for a new trial, the court 
were of opinion that the pleadings would have to 
be amended, A as no injustice would be done, the 


case having been practically argued on altered 
pleadings, they would be amended there A then, 
by inserting the words proved to have been used. — 
Ecklin V. l^TTLE (1890), 6 T. L. II. 306, D. C. 

1081. .] — On an application for a new trial ; 

— Held: (1) there w^as no evidence to support the 
finding of the jury that the manhole or the setts 
projected above the roadway owing to the original 
improper construction of the manhole ; (2) there 
should be a new trial upon the question as to 
whether defts. had been guilty of negligence in 
the maintenance of the manhole, A pltf. to hav(^ 
leave to amend his pleadings so as to raise that 
question. — W inslowe r. Bushey Urban District 
Council (1908), 72 J. P. 259, C. A. 

G. On Appeal. 

[a) In General. 

1082. Whether amendment allowed.] — The case 
laised by a bill e.ssentially a case fur specific per- 
formance of an agreement. Pltfs. possibly were 
entitled in fact to some other relief independently 
of the agreement, but the bill was not so framed as 
to give defts. distinct notice that they would be 
called upon to meet such a case. The cause having 
come on f(W hearing upon motion for decree : — 
Held : leave to amend ought not to he given, A 
that the motion ought not simply to be refused, 
but that the bill should be dismissed, though with- 
out prejudice to any suit by pltf. for any other 
purpose than tliat of obtaining specific perform- 
ance of the agreement. — Firth v. Bidi.ey (1804), 
4 New Bep. 415 : 33 L. J. Ch. 598. 

1083. Jurisdiction of Court of Appeal.] — 

Anticipation was one of the grounds of defence to 
an action for infringement of patent, A the judge 
held the patent to be valid A granted an injunction 
against deft. After the trial deft, gave notice of 
appeal, A applied to the (’ouii of Appeal for leave 
to amend his particulars of objections, A to 
adduce fui’ther evidence of anticipations at the 
hearing of the appeal : — Held : under Judicature 
Acts, A under Ord. LVllL, r. 4, tlu' ('oiirt of 
Appeal liad jurisdiction to make tln^ oixler, but 
that on the merits leave ouglit not to bt* giunted 
in the pre.sent case. With reference to ilu* exercise 
by tht‘ Court of Api)eal of the powers conferred 
by C>rd. LVJII., r. 4, a patent action is in the same 
position as any other action. — S hoe Maihinery 
C o., Ltd. v. Cutlan, [1890] 1 C4i. 108, C. A. 

1084. On appeal from refusal to amend at 

trial.] — Laird v. Briggs, No. 901, ante. 

1085. Inconvenience of raising new point for 

first time.] — If pleadings are to be of any use a man 
should be bound by the statement of his case, so 
that a deft, may know' what lu* has got to amsw'er. 
Otherwise pleadings are a snare A a delusion. 1 
do not say that an application may not sometimes 
be i>roperIy made to the court in w hich the record 
is, for leave to amend the statement of claim so as 
to raise a different question from that which is 
already in it, but 1 think it an inconvenient thing 
wiien the question comes to be discussed before 
the Court of Appeal, that an entirely new point 
should then be raised for the first time (Bramwell, 
L.J.). — New Zealand A Australian Land Ck). 
v. Watson (1881), 7 Q. B. D. 374, 382 ; 50 L. J. 
Q. B. 433 ; 44 L. T. 075 ; 29 W. R. 094, C. A. 

1086. Failure to apply for leave in court 

below.] — Held ; as deft, had never asked for leave 
to amend his particulars of objection, but had to 
the last argued the case on the ground that no 
such amendment was necessary, leave ought not 
to be now given. — CHOPPER v. Smith (1884), 20 
Ch. D. 700 ; 53 L. J. Ch. 891 ; 51 L. T, 729 ; 33 
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W. K. 60 ; Griffin’s Patent Cases, 00 ; 1 R. P. 

81, C. A. ; on appeal, sub nom. Smith v. Chopper 
. (1885), 10 App. Cas. 249, H. L. 

1087. Plaintiff arguing previously that no 

amendment necessary.] — Cropper v . Smith, No. 
839, ante, 

1088. Unreasonable delay.]— Pltf. by his state- 
ment of claim claimed specific performance of a 
contract by whicli he agreed to sell & deft, agreed 
to purchase the lease, goodwill, fixtures & stock- 
in-trade of a business ; pltf. alleging that he was & 
always had been able willing to perform the 
contract, but that deft, refused to perform the 
same. The statement of claim in th(' alternative 
claimed £100 as liquidated damages fixed by the 
contract for the refusal to perform tlie coniract. 
The statement of defence alleged false representa- 
tions by pltf. as to the character of the business, 
& denied that pltf. "was able & willing to perfoim 
the contract. Pltf., after the close of the pleadings, 
gave notice to deft, that, unless deft, completed 
the purchase within a we(‘k, he should re-sell the 
business, which he accordingly did. No amend- 
ment of the pleadings was then asked for by the 
pltf., the action went on to trial. At the trial 
pltf.’s counsel did not ayjply for any amendment 
of the ])leadings. The Vice-Ghancellor dismiss€*d 
the action on the ground that the claim for specific 
p(‘rfonnance failing through pltf.’s own act the 
alternati\e claim for damages must fail also. On 
appeal : — Held : in the absence of any amendment 
of the pleadings, which ought not at that stage of 
the action to bo allowed, the action must be 
treated as one for specific performance with a 
claim for damages in the alternative as a substitute 
for specific p(‘rformanco, according to the practice 
existing before the Judicature Act in the Court of 
Chancery, A that pltf., having by his own act 
rendered specific performance^ impossible, was not 
in such action entitled to damages. 

I cannot but think that the decision of the Vice- 
Chancellor was right. If an amendment upon the 
record would have altered the case, it was for pltf. 
to make such amendment, or ask for lea\e to 
make it, at the proper time A in the pjoper 
manner. The proper time would, prlmd facie, 
have been when pltf. did that act which made 
si)eciflc performance of the contract impossibh‘. 
Having omitU^d to amend then, at any rate he 
should have applied for an amendment at the 
liearing. The court then might have granted such 
amendment upon such terms as it miglit have 
thought leasonable. I do not pj-opose to offer 
any opinion as to what would have been the result 
of such an amendment (Karl of Selbornk, L.C.). 

- lIlPGRAVK V. Case (1885), 28 Ch. D. 356, 360 ; 
51 K. ,T. Ch. 399 ; 52 L. T. 212, C. A. 

1089. Variation of order.] — The cestui que 

trust under a settlement sued B. A J., who were in 
partnership as solicitors, to recover a sum of trust 
money alleged to have been I’eceived by the firm 
A not duly invested. J. wm the sole trustee of 
the settlement, A was in difficulties. B., by liis 
defence, admitted that J.had paid the money into 
the banking account of the fiim, but without B.’s 
knowledge ; A he made a like admission in his 
answer to interrogatories. J. made a like admis- 
sion. Upon these admissions, an order was made 
in chambers for B. A J. to pay the money into 
court. B. moved to discharge this order, so far 
as it affected him, on the ground that this admission 
had been made by mistake, A he adduced evidence 
which showed conclusively that the money never 
had come into the banking account of the firm. 
Stirling, J., hold that B. ought to have leave to 
withdraw his admission as made by mistake A 


to amend his defence, A discharged as against B. 
the order for payment into court on thejpound 
that there was no such admission in B.’s affidavits 
as to justify the order. Pltf. appealed : — Held : 
as the admission was shown to have been made by 
mistake, it was right that B. should be allowed to 
amend his defence for the purpose of withdrawing 
it ; A that on the materials before the court apait 
from that admission, there was no such admission 
by B. of receipt of the money as would justify an 
order on him for payment into court ; but as on 
these materials there was still a strong case for 
contending that the firm had received the money, 
the order to amend ought not to have been made, 
except on the terms of the money being brought 
into court. — Hollis v. Burton, [1892] 3 Oh. 226 ; 
67 K. T. 146 ; 40 W. R. 610 ; 36 Sol. Jo. 625, 
0. A. 

1090. Amendment leading to new issue.] — 

The court has no power to allow such an amend - 
mept in the pleadings, after the cause lias been 
removed by writ of error, as might lead to a new 
issue. — Green v. Mitj.er (1831), 2 B. A Ad. 781 ; 
9 L. .1. O. S. K. B. 317 ; 109 E. R. 1.335. 

{h) Judicial Camynittee of Privy Council. 

1091. Raising true case.] — Copthall Stores, 
Ltd. V. Willoughby’s Consolidated Co., Ltd., 
No. 837, ayifc. 

1092. Irregularity causing no Injustice.] — A com- 
pany having entered into an agreement for amalga- 
mation witli another company, special resolutions 
were passed in pursuance of Indian (''ompanies Act, 
1913, ss. 203, 213, for voluntary winding up A for 
tlie appointment of liquidators for the purpose of 
carrying into effect the agreement. The latter 
resolution provided that the liquidators should 
act under the supervision of the directors. Two 
shareholders in the li(iuidat/ed company sued per- 
sonally for declarations that the amalgamation 
agreement was not binding upon them, A that 
the resolutions were invalid : they alleged various 
grounds wdiich did nt)t include any objection to 
the form of the liquidators’ appointment. Both 
courts in India dismissed the suit. During the 
agreement on appeal to the Privy Council it w^as 
sought to amend the plaint by raising the objection 
above mentioned : — Held : the form of the 
resolution appointing the liquidators was highly 
objectionable, in that it subjected the liquidators 
to the supervision of the directoi's A thus pur- 
ported to restrict them in the exercise of their 
statutory duties, but that an amendment of the 
plaint should not be permitted, since it was sought 
too late A the irregularity had produced no in- 
justice, the amalgamation, w^hich had been fully 
carried out, being beneficial to the shareholders ; 
that appellants had failed to establish any of the 
grounds raised in their plaint, A the dismissal of 
the suit should be affirmed. — PARA-sirt^RANi 
Datharam Sham-Dasani v. Tata Industrtai. 
Bank, Ltd. (1928), 55 L. R. Ind. App. 271. 

(c) House of Lords, 

1093. Question for decision dependent on form 
of pleadings.]— Bristol (Marquis) v . Robinson, 
No. 830, ante, 

1094. Leave granted on terms.] — Fraser v, 

BAI.POUR, No. 683, ayyie, 

1095. Hearing of second action after amend- 
ments.] — Where, upon an appeal to the House of 
Ijords, there has been an order that the appellants, 
the pltfs., may amend their pleadings A commence 
another action, A that, in the event of their doing 
so, the judgments of the courts below may be dis- 
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charged, the courts, upon the hearing of the 
second action, will not readily reverse the findings 
of courts of like jurisdiction in the previous action 
in all matters not affected by the new issues 
raised, — D avies v. Powetj, Duffryn Steam Coal 
Co., Ltd. (No. 2) (1923), 91 L. J. Oh. 40; 125 
L. T. 432, C. A. 


Sub-sect. 5. — Terms of Amendment. 

R. S. C., Ord. XXVIII., rr. 1, 6, pp. 95, 90, 

ante. 

1096. Payment of costs.] — ^Pltf. by his original bill 
sought to set aside a deed. After the answer was 
filed he, under the usual order, amended the bill 
by making quite a diffeivnt case, & sought to 
establish the deed. The court ordered him to pay 
the costs of tile original bill & of certain accounts 
.set foith in the answer in compliance with the 
prayer of that bill, & the costs of the motion. — 
Mayor r. Dry (1824), 2 Sim. & St. 113 ; 57 E. R. 
288. 

1097. Dane r. Kirkwall (Viscountess), 

No. 845. ante. 

1098. .] — VTiere a deft., notwithstanding a 

candid ck explicit statement in the pltf.’s bill of 
liarticulars of the sums for which he received 
credit of the balance sought to be recovered, 
pleaded in such a manner as to compel the pltf. 
to amend the declaration, the court/ would not 
a]lo\^ him to withdraw ids plea & plead de ywvo, 
but they gave him leave to amend his plea k 
allowed him the costs of such amendment. — 
Collins r. Aaron (^Vron) (1838), 4 Bing. N. C. 
233 ; 0 Dowl. 423 ; 1 Am. 54 ; 5 Scott, 595 ; 
7 L. J. C. P. 134 ; 2 Jur. 2,55 ; 132 E. R. 778. 

1099. .] — liCave to amend a bill filed to 

restrain defts. from working coal under an allot- 
ment, by making some of defts. pltfs. to the 
suit, was granted to pltf. on his paying all the costs 
of the application. — Maden r. Veevers (1843), 
1 L. T. O. S. 384. 

1100. .] — A deft, who has jiiit in a joint 

defence will be allowed to put in a separate k 
amended statement alleging new grounds of 
defence, without any affidavit as to the nature of 
the new defence ; but will be ordered to pay the 
costs ivndered necessary by not having put in such 
defence at an earlier period, subject, however, to 
such directions as the court may think fit to give 
where it sees that unnecessary or oppressive costs 
have been incurred by pltf. in opposing the 
application.— Cargill v. Rower (187(i), 4 Ch. D. 
78 ; 46 li. J. Ch. 175 ; 35 L. T. 621 ; 25 W. R. 
221 ; subsequent proceedmqs (1878), 10 Ch. D. 602. 

1101. .] — C'HESTER^^ELD Co. v, BlACK, No. 

1018, ante. 

1102. .]— Mozeley (Mozley) r. Cowtc, 

No. 834, ante. 

1103. .] — In an action on a policy of marine 

insurance, the defence was that the loss was not 
caused by perils of the sea, k that the subject- 
matter of the policy, viz. two lighters in tcjw of a 
tug, was unseaworthy. Paiticulai's of the unsea- 
worthiness were delivered, stating that the lighters 
w^ere of improper construction for the purpose of 
being towed. Evidence as to the lighters was 
taken abroad on commission, k questions were 
asked as to the tug. Subsequently, at a time when 
the evidence of the captain of the tug could no 
longer be obtained, the deft, applied for leave to 
amend the particulars, so as to state that the tug 


was of insufficient power, wliereby the subject- 
matter of the policy was rendered unseaworthy : — 
Ifeld : the amendment should be allowed on 
terms, as no injury would be caused to pltfs. for 
which they could not be compensated by costs. — 
Clarapede k Co. V. Commercial Union Associa- 
tion (1883), 32 W. R. 262, O. A. ; revereinq S. C. 
sub nom. Claparede & Co. v. Commercial Union 
Asscn., 32 W. R. 151. 

1104. .] — Preston Corpn. v. Fullwood 

Local Board (No. 2), No. 1020, ante. 

1106. The two things which it seems to 

me the court has to bear in mind upon applications 
for leave to amend, whether in an action or in any 
other matter, are these : first, that it is very 
import/ant for the sake of justice that the court 
should have before it the real questions to be 
tried, ik as far as possible nothing else. The other 
thing to be borne in mind is this, that — especially 
in recent times — tliere has been a liberal rule of 
amendment laid down, perhaps more k more 
ext<'nded in the last two or three years — if I may 
say so properly, I think it has been wisely extended. 
But it has always been ext-ended subject to this, 
that leave should not be given unless the court 
sees its W'ay to make full compensation to those 
against whom the relief is asked. Where that 
compensation can be given, then the leave will be 
given (Kekewich, ,1.). — Re Gaulard k Gibbs’ 
Patent (1887), 57 L. J. Ch. 200, 210 ; 5 H. P. C. 
190. 

1106. .1 — Kurtz r. Spence, Nd. 1005, ante. 

1107. ,] — The indorsement of a writ in an 

action between partners clainu'd to have the 
partnership accounts taken, k an injunction to 
restrain deft, from dealing with certain shares in 
a limited company k other assets of the partner- 
ship. Pltf. delivered a statement of claim which 
alleged various breaches of the partnership 
articles & misconduct on the part of deft., k 
claimed a dissolution, the return of a premium 
paid by pltf. to deft, a receiver, k damages, in 
addition to the relief claimed by the writ. The 
partnership articles contained an arbitration clause. 
Deft, moved to strike out the statement of claim 
as irregular : — Held : th(‘ statement of claim was 
not an alteration, modification or extension of the 
claim made by the indors(‘ment of the writ, k was 
not within Ord. XX., r. 4, k nmst be struck out as 
irregular. Liberty given to jiltf. to amend the 
indorsement of the writ upon the tiTins of paying 
all costs thi'imn awav.— (’ave r. (’rew (1893), 62 
L. J. Ch. 530 ; 08 1^. T. 254 ; 41 W. R. 339 ; 3 
K. 401. 

1108 . ,] — Pltfs. said that defts. had pub- 

li.shed a libel upon them, k defts. denied it. Now, 
defts. sought to withdraw that plea, k they 
admitted tlie libel k asked for leave to pay £500 
into comi) in satisfaction of the claim. In such a 
case, a deft, who had up to that time denied the 
libel k now came k admitted it should pay the 
costs of the proceedings up to that time (Vaughan 
Williams, L.J.). — Farquhar, North k Co. v. 
Lloyd, Ltd. (1901), 17 T. L. R. 668,669, C. A. 

1109. .] — Oopthall Stores, Ltd. v. Wil- 

loughby’s CoNvSOLIDated Co., IjTd., No. 837, 
ante. 

1110. Suit in forma pauperis.] — In this cose 

pltf. sued in formd pauperis, k the action was 
brought for a false imprisonment whilst on board 
the vessel of deft. Deft, had pleaded a justifica- 
tion, k pltf., instead of replying de injurm, had 
replied excess. Pltf. withdrew the record in order 
that he might amend his replication. A summons 
was accordingly taken out for leave to amend, k 
an order was granted on payment of costs. 
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A motion to set aside so much of the judge’s 
order as referred to costs, or for a rule nim to 
amend without such payment on the ground that 
a pauper was in no way liable to pay costs, was 
refused. 

These are not interlocutory costs ; you are 
applying for leave to amend your own error, that 
is, asking a favour, & you must submit to the terms 
which the judge imposes. You have applied at 
chambers, & the learned judge tliought that he 
ought not to give liberty to amend unless upon 
the condition of your paying the costs, <fe I ought 
not to interfere unless I have a very strong opinion 
upon the subject (Wightman, J.). — Beue v. 
Wolf (1843), 1 L. T. O. S. 82. 

1111. — — ^ — .] — Bltf., suing in formd pau- 
pcri8y who is desirous of amending his pleadings, is 
not entitled to do so as to matter of right without 
payment of costs. — Foster r. Bank op England 
(1845), 2 Dow. A L. 700; 0 Q. B. 878 ; 1 New 
Pract. Cas. 129; 9 Jur. 107; 115 E. K. 331; 
8uh nom, Forster v . Bank of England, 4 
L. T. O. S. 354; subsequent proceedinqs, FosTPni 
V, Bank of England (1846), 8 Q. B. 689. 

1112. Enforcement of order.]~Deft. obtained 

leave to amend a jjlea, & to add another, upon the 
terms of paying the costs of the amendment & 
of the application, but afterwards declined to 
avail himself of the rule. The court refused to 
make a rule ordering him to pav such costs. — 
Field v . Sawyer (1818), 6 (\ B. 71 ; 136 E. B. 
1178. 

1113. Two amendments.}— Where pltf., after 

notice of trial, on an issue of no! guilty, &> sliortly 
before trial, had leave to amend on payment of 
costs, A the declaration, as amended, was re- 
delivered, & a demurred* w’as then delivei'ed, A 
aftenvards the costs of the amendment had been 
taxed, & tile master allowed all the co.sts of pre- 
paring for trial, wliicli included almost all the 
costa of the cause, A pltf. had obtained another 
order for leave to amend upon payment of costs 
upon both amendments, tlie court flowed pltf. to 
amend on paying the costs of the latter, A paying 
into court the costs of the former ; reserving the 
question of review of taxation until it were seen 
whether, on the pleadings to the declaration as 
re-amended, the costs of preparing for trial would 
become tliiown away ; & if they were not. 

Semhle : that there would be a re\dew of taxation, 
& that they would not be allowed as costs of the 
first amendment. — A lleson v. Midland Ry. 
Co. (1854), 2 C. L. R. 712. 

1114. Ignorance of rights.] — Allen v . 

Spring, No. 892, ante, 

1115. Substitution of piaintUT at trial.] — 

Where a foreign hank sued in a corporate name 
by which it was known, &; deft, pleaded that it 
was not a body corporate, the court allow'ed the 
writ, declaration, & subsequent proceedings to he 
amended by inserting the name of a diioctor of the 
bank as nominal pltf., it appearing that by the 
law of the country the bank was entitled to sue 
in his name. A rule enabling pltfs. to so amend 
was made absolute on payment of costs. — Banca 
Nazionale 8ede Di Torino v. Hamburger 
(1863), 2 H. & C. 330 ; 2 New Rep. 369 ; 8 L. T. 
648 ; 11 W. R. 1074 ; 159 E. R. 137. 

1116 . Accidental slip or omission.] — A bill 

was filed for specific performance of an agreement 
by the defte. to buy shares. The vendors were to 
notify their accept^ce of the terms by a certain 
day, & the purchasers were to be at liberty to 
withdraw from the terms when not accepted by 
that date. In the original hill it appeared that on 
the same day the pltf. wrote to accept the terms 


& the defts. wrote to withdraw ; but the pltf. 
amended his bill, & altered the date of the letter 
of withdrawal to one day later. No answer was 
called for, & no voluntary answer was put in ; 
notice of motion for a decree was given, & the 
affidavits on both sides in relation to these circum- 
stances were only those of the parties themselves, 
without corroboration, or anything to show what 
were the correct dates, or when the two letters 
were actually despatched & received : — Held : at 
the hearing of the cause, that the pltf. was entitled 
to amend his bill by stating the correct dates of 
the letters, & of their being sent & received, with 
liberty to file interrogatories for answer, & liberty 
to the defts, to file a voluntary answer, but he was 
ordered to pay the costs of the original hearing of 
his motion for a decree. 

Where a suitor is, from mere accidental slip or 
omission, in peril of losing the substance of his 
case, he should be made to pay the costs he has 
thereby occasioned, but should he put in a position 
to avail himself of aU the expense already incurred, 
wherever it can be done without impropriety or 
injustice to the opposite party (Wood, L.J.). — 
Breckon V. Russell (1868), 19 L. T. 81, 468 ; 
17 W. R. 149. 

1117. No introduction of new evidence.] — 

King v, Corke, No. 956, ante, 

1118. Stay of proceedings.] — In an action 

for specific performance of a building agreement, 
a statement of defence having been put in, pltf. 
obtained leave to amend his statement of claim, 
^ by it as amended pltf. abandoned his claim for 
specific performance, & claimed to have a lien 
upon the property, the subject of the agreement, 
for the expenses which he had incurred in building 
upon the property. The writ was not amended. 
Deft, moved that pltf. he ordered to pay the costs 
of the action up to the time of the amendment & 
that the action be stayed until the payment thereof. 

The Vice-Chancellor made an order in the terms 
of the notice of motion. — Blackmore r. Edwards, 
[1879] W. N. 175. 

Compare No. 1159, post. 

1119. Deposit to secure additional costs.] — 

Re Trufort ; Trafpord v. Blanc, No. 963, ante. 

1120. Substantial amendment.]— In an action 

for slander the statement of claim alleged that 
deft, falsely & maliciously spoke A published the 
following of pltf. : “ Did he (meaning pltf.) have 
a fire twice r (meaning thereby that pltf. had 
upon two occasions set his business premises on 
fire or caused them to be set on fire). “ He 
(meaning pltf.) has had two fires, & is a dangerous 
man to have on your premises ” (meaning thereby 
that pltf. bad upon two occasions wilfully set on 
fire his business premises, or caused them to be 
set on fire, & was likely to do so again) : — Held : 
pltf. must be nonsuited on the ground that the 
innuendo was insufficiently alleged to give a good 
cause of action. 

l^eave to amend was refused except on the terms 
that pltf. would pay all costs incurred to the date 
of the trial, the amendment asked for being a 
substantial one. — Jacobs v. Schmaltz (1890), 62 
L. T. 121, 122 ; 0 T. L. R. 155, N. P. 

1121. Amendment not inconsistent 'with 

admission.] — ^Fraser v, Balfour, No. 622, ante. 

1122. Addition of legal owners as parties — 

Action for infringement of copyright.] — I think 
that the appeal must be allowed with costs, but 
respondents must have on opportunity of amend- 
ing by adding the legal owners of the copyright 
Bs parties, but only upon the terms offered them 
in the court below — ^namely, on paying all costs 
thrown away in any event (Bankes, L.J.). — 
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Sect. 3. — A mefidme^ii iciih leave : Snh-sects. 5, 

Sect. 4 ; Snb’sect. 1, .4. J?.] 

Pkeiforming Right Society r. London Theatre 
OP Varieties, [1922] 2 K. B. 433, 450 ; 91 L. J. 
K. B. 908 ; 127 L, T. 700 ; 38 T. 1^. R. 791 ; 67 
Sol. Jo. 62, C. A. 

1123. Security for costs.] — An action was com- 
menced by a limit od company which was in course 
of liquidation. Bt'fts. put in a defence, counter- 
claim, A: deniurivr. A: subsequently obtained an 
order for inquiiues. After tliis, &: about ten 
months after the orijjinal statement of claim had 
bc^n delivered, pltfs. obtained an order to amend. &; 
made amendments raising a fresh case likely to 
lequire a great mass of additional evidence. 
Defts. tliereupon applied to have security for costs, 
wliich was refused by Malins, X.-C.. in chambers, 
but no cei*tificate that he did not desire the case 
to be further argued was applied for : — Held : 
(1) on a point of this kind an appeal direct from 
chambers ought to be allowed ; (2) as a new case 
which would cause a great increase of expense had 
been raised by the amendment, security for coshs 
ought to be given. — N orthampton Coat., Iron A: 
Wagc^on (\). V. Midiand WacutON Co. (1878), 7 
Ch. J). 500 , 38 L. T. 82 ; 26 W. K. 485, (\ A. 

1124. Bringing money into court.]— Hoi j.is r. 
Btrton, No. 1089, ante. 

1125. Amendment of claim at trial — Defen- 

dant to be in same situation as if money paid in 
with pleas.] — Bltf. complained of a wrongful dis- 
missal, alleging the hiring to be for a wJiole year. 
The comi: refused deft, liberty to plead, with a 
denial oi the dismissal, a plea that the contract 
was subject to a condition that the hiring should 
be determined by giving three months’ notice, 
A: payment into court of £29 ; but the court inti- 
mated that pltf. should not bo allowed to amend 
at the trial, except on the terms that deft, should 
be in the same siUialion as if the money had been 
paid in with the ideas. — H art r. Denney (1857), 
5 W. R. 235. 

1126. Portion of legacy received — Addition 

of pleas Impeaching validity of will.] — B. died in 
May, 1850. leaving a will, dated ^Vlay, 1819, A: 
two codicils dated .May, 1850. Probate of these 
papei-s was taken in common hjrrii in July, 1850. 
In April, 1858, two legatees under the will inti- 
mated their intention of disputing the tw o codicils ; 
whereupon tlie surviving executors commenced a 
suit A filed their declaration on June 25. On 
July 21 defts. filed pleas ; first, alleging that the 
codicils were unduly executed ; A secondly, that 
the testator was of unsound mind at the time of 
their execution. On Nov. 18 pltfs. set the case 
down for hearing, but it had not come on for trial. 
Defts. now, on the affidavit of their srihcitor, 
applied for leave to amend their pleas by inserting 
similar pleas as against the will, on the ground that 
since the pleas w'ere filed, their solicitor had 
received information impeaching the validity of 
the W'ill. The court allowed such amendment on 
condition of a portion of a legacy ah’eady received 
by one of defts. being brought into court* the costs 
of the motion being paid, A the pleadings amended 
within a week. — W are A Grove v. Olaxton A 
CI.AXTON (1858), 1 Sw. A Tr. 251 ; 32 L. T. O. S. 
229 ; 7 W. R. 145 ; 164 E. R. 715. 

1127. Postponement & re-hearing If required by 
opposite party — Payment of expenses of postpone- 
ment.] — Todd A Price v. Sumpsion A Sprigges, 
No. 1042, ante. 

1128. Time of amendment — Fourteen days.] — 

Mozeiey (Mozt^y) V. CowiE, No. 834, ante. 

1129. Amendment of claim without adding fresh 


evidence — Amendment of defence with permission 
to adduce fresh evidence.] — Nobel’s Explositos 
Co. V. Jones A Co., No. 838, ante. 

1130. Statute of Limitations — Action treated as if 
commenced at date of amendment.] — Ee Bowden, 
Andrew v. Cooper, No. 929, ante. 

1131. No injustice to other side.] — Nicholson v. 
Brown, No. 1062, ante. 


Sub-sect. 6. — Time for Amendment. 

R. S. C., Ord. XXVIII., r. 7. If a party wlio has obtained an 
order for leave to amend does not amend accordingly within the 
time limited for that purpose by the order, or if no time Is thereby 
limited, then within fourteen da.\s from the date of the order, 
such order to amend shall, on the expiration of such limit cil 
time as aforesaid, or of such fourteen days, as the case may he, 
become ipso facto void, unless the time is extended b> the Couit 
or a J udge. 

1132. Time limited for amendment — Fourteen 
days.] — Mozeley (Mozlky) r. Cowrie, No. 834, ante. 

1133. Extension of time.]— Where a specified time* 
is fixed by the orders of the court to take a certain 
step, A it appears in evidence that unless that time 
is enlarged the step cannot be taken, A the party 
cannot have the advantage of it by reason of bis 
residing out of the jurisdiction, the ct., in the 
exercise of its general inherent discretion, wdll 
enlarge the time. 

W'hcre the answ’eii? of all the defts. had been 
put in, A one order as of course to amend had been 
obtained, but pltf., w ho was in Jamaica, w^as from 
that circumstance unable to amend liis bill within 
the time fixed by the orders of the court, tiie court, 
in the exercise of its discretion, gave liim further 
time to amend. — Crossley v. Dorning (1867), 16 
L. T. 698 ; 15 W. R. 1078. 

Solicitor guilty of negligence A mis- 
conduct.] — Ppon motion for further time to amend, 
on account of pltf. having been o])lige(l to dismiss 
his solicitor for negligence and misconduct, A the 
new solicitor not having had time to inve.stigatt* 
the proceedings in the suit : — Held : pltf. was not 
entitled to relief, although lu‘ might have his 
remedy by action against the solicitor. — Glarkk 
r. Dp:rby Corporation (ISKi), 16 Ij. J. Cli. 69; 
8 L. T. O. S. 442 ; 10 Jur. 978. 

Sub-sect. 7. — Disallowing Amendments made 
with Lea\ e. 

See R. S. C., Ord. XXVIII., r. 1, p. 95, ante. 

Wliat amendments court w iU or will not allows 
see Sub-sect. 3, ante. 

At what stage of proceedings amendment 
allowed, see Sub-sect. 4, ante. 

1135. Order to amend by adding parties or show- 
ing reason for inability in bringing proper parties 
— Amendment Introducing new co-plaintiffs and 
charges — Mode of objection — Costs.] — Under an 
order, made at the hearing, that the cause should 
stand over, with liberty to pltf. to amend his 
bill by adding parties, as he should be advised, 
or showing why he was unable to bring all proper 
parties before the court, pltf. is not entitled to add 
parties as co -pltfs. A introduce new statements A 
charges in the bill relating to such co -pltfs. Tlu* 
court win not prescribe the particular form A 
mode in which an order for amendment, made at 
the hearing, is to be carried into effect. Whore 
amendments are introduced into a bill irregularly, 
A deft, does not come to the court to complain of 
the irregularity, but by his answer to the amended 
bill insirts upon the objection, A reserves to himself 
the same benefit of it as if he had pleaded it in bar, 
objection may be urged at the hearing, A will 
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entitle deft, to the costs. — M illigan v. Mitchell 
(1836), 1 My. & Cr, 433 ; 40 E, R. 441 ; svhaequent 
proceedings (1837), 3 My. & Cr. 72. 

1136 . Suflloiency of compliance with.] — An 

order made at the hearing of a cause & giving pltfs. 
leave to amend, for the purpose of adding parties 
or showing why they were unable to bring all 
proper parties before the court, is sulliciently 
complied with by an amendment, stating that 
pltfs. sue on behalf of themselves & all other 
persons, other than defts., who fill a particular 
character, & alleging that the persons filling that 
character are so numerous, that if they were indi- 
vidually made parties, tlie suit could not be 
effectually prosecuted. — Milligan v. Mitchell 
(1830), 1 My. & Cr. 611 ; 40 E. R. 471 ; subseqitent 
procecdingn (1837), 3 My. & Cr. 72. 

1137. Striking out names of co-plaintiffs— Order 
to amend as plaintiffs may be advised.]— An order 
to amend as pltfs. may be advised, does not 
authorise the names of co-pltfs. to be struck out. — 
Hloggeit V, CoLLiN^. (1813), 13 Sim. 450 ; 7 Jur. 
039 ; 00 E. R. 177. 

1138. Insertion of untrue allegations— Striking 
out statcipients known to be true.]— Pltfs. having 
obtained leave to amend on paying the amount in 
question into coui*t, amended by striking out the 
allegation of the judgment of the court of law 
against them, k, inseiting an allegation that they 
had paid the mon(*y into court : — Held : wdien 
leave is given to amend a bill, it is the duty of 
pltf. not to insert statements known to be untrue, 
k not to strike out any of the allegations which 
pltf. knows to be true, the doing so being an abuse 
of the permission given to him by the court, k 
pltf. having so done the demurrer to the amended 
bill was allowed.— 1 *rin( e of Wales Insurance 
C o. V. Trulock (186()), 28 L. T. O. 8. 95; 5 
W, R. 11, (\ A. 

1139. Order to strike out name of one defendant 
& general liberty to amend— Name of another 
defendant struck out.]— Under an order to strike 
out the name of one deft, k giving general liberty 
to amend, pltf. is not justified in striking out the 
name of another deft.--WYMP:R r. Dodds (1879), 
11 Ch. D. 130 ; 48 D. J. Ch. 508 ; 40 L. T. 420 ; 
27 W. R. 075. 

1140. Whether statement of claim embarrassing 
as amended.] — The statement of claim in an 
action to restrain alleged trespass on the bed of a 
watercourse set out that pltfs. were, as owners in 
fee k occupiei-s of a v\ater-mill k appurtenances, 
entitled in fee in possession to tlie bed, k also to 
certain spi'cified easements, & rights over the 
banks. Defts. having obtained an order for 
particulars, i>ltfs. deliv ered an amended statement 
of claim, which represented that the fee simple of 
the watercourse was, bv a deed of Feb. 23, 1805, 
the parties to which were specified, conveyed to a 
specified person, “ the predecessor in title of 
pltfs.,” k pass<‘d under a general conveyance 
therein of w'atercoursi's belonging to the mill. 
Alternatively pltfs. pleaded a possessory title. 
With respects to the rights &. easements, the 
amended stal/cmont of claim alleged that pltfs. 
vvero entitled to them by prescription, or alterna- 
tively by admissions contained in a memorandum 
of agreement dated Nov. 1, 1886, k made between 
a specified party k ” pltfs.’ predecessor in title.” 
An application by defts. for further k better par- 
ticulars having been refused, they moved to dis- 
('harge the order, k for an order for such par- 
ticulars, k that unless they were delivered pro- 
ceedings might bo stayed ; or alternatively that 
the words ‘‘ predecessor in title ” might be struck 
out as embarrassing :~—Held : the amepded state- 


ment of claim was not embarrassing, as it made 
plain to defts. what case they had to meet, k what 
the point in dispute would be ; k that the applica- 
tion must therefore be refused. — Pledge k Sons 
V, PoMPBET (1905), 74 L. J. Ch. 357 ; 92 L. T. 560. 

1141. No inconsistency.] — Parker v, Nickson, 
No. 817, ante. 


Sect. 4.— AMENDMENT WITHOUT LEAVE. 

Sub-sect. 1. — Statement of Claim. 

A. In General. 

R. S. C., Ord. XXVIII., r. 2. Tho plaintiff may, without any 
loave, amend his atatement of claim, wdiether indorsed on the 
wTit or not, once at any time before the cxjiiration of the time 
limited for reply and before reply Injz, or, wlicre no defence is 
delivered, at any time before the expiration of four weeks from 
tile appearance of the defendant who shall have last appeared, 
or wlierc defence Is delivered but no order tor reply Is made 
within ten days from delivery of tlic defence or last of the 
defences. 

1142. Subsequent acquisition of title to sue.] — 

Where there was no title to sue at the time of 
filing an original bill or information, a decree in the 
Court of Chancery could not be founded upon a right 
of suit subsequently acquired k brought forward by 
a supplemental bill or under the new practice by 
way of amendment. This rule applied not only 
in cases where the title to sue in respect of the 
whole matter of tho suit had been acquired 
subseijiiently to the filing of the original bill, but 
also in cases where the title to sue in respect of 
any of the matters of the suit had been so acquired. 
The principle was that there must be a right of 
suit when the suit was commenced, k a supple- 
mental bill was not commencement but con- 
tinuance of the suit. — A.-C. r. Avon Corpn. 
(1863), 3 De G, 3. k Sm. 637 ; 2 New Rep. 564 ; 
33 L. J. Ch. 172 ; 9 L. T. 187 ; IL W. R. 1050 ; 
46 E. R. 783, C. A. 

1143. .] — A tenant in common in reversion 

cannot maintain a suit for partition. 

If a pltf. has no title to maintain his suit at tho 
time wlien the bill is filed, he cannot carry on the 
suit by subsequently acquii'ing a title k amending 
the bill accordingly. — Evans v. Bagshaw (1870), 
5 Ch. App. 310 ; 39 D. J. Ch. 145 ; IS W. K. 
657. 

1144. Entire ground of action altered — Disallow- 
ance or allowance upon terms as to costs.] — 

Bourne v. Coulter, No. 1159, jjost. 

1145. Altering place of trial.] — Pltf. is not entitled 
to alter the place of trial of the action by amending 
his statement of claim under Ord. XXVIII., r. 2. 
No place of trial was named in a statement of 
claim, but pltf. amended it under Ord. XXVIII., 
r. 2, and named Winchester as the place of trial : — 
Held : no place of trial having been named in the 
original statement of claim, the place of trial, 
under Ord, XXXVI., r. 1, was in the county of 
Middlesex, k could not be altei'ed except by an 
order of the court or a judge. — Locke v. Whitf: 
(1886), 33 Ch. D. 308 ; 55 L. J. Ch. 731 ; 54 L. T. 
891 ; 34 W. R. 648, 747, C. A. 

(Note. — The place of trial is note fixed by the 
master.) 

B. Alteration of Claim without Amendment of Writ. 

R. S. C., Ord. XX., r. 4. Whenever a statement of claim is 
delivered the plaintiff may therein alter, modify, or extend his 
claim without any amendment of the Indorsement of the writ. 

1146. Delivery of statement of claim.] — Where a 
statement of claim has once been delivered, amend- 
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Sect, 4 . — Amendmetit icithout leave: Svb-secf, 1, ; 

8Uh-8€Cf-8, 2 3.1 

ment of the mdorsement on the writ is unnecessary. 
— ^Laroe V. Large, [1877] W. N. 198. 

1147. Remitted action — Plaintiff not restricted to 
mode of action as indorsed on writ — Or stated in 
particulars.] — "WLen an action is remitted from 
the High Court under 30 A 31 Vict. c. 142, for trial 
& the writ. A statement of claim, if any, lodged in 
the county court, together with particulars given 
under the County C^ourt Kules, 1875, Ord. XX., 
r. 1, the county court judge ought not to restrict 
pltf. to proof of the claim as indorsed on the writ 
or stated in the particulai*s, but should take cog- 
nisance of the statement of claim. A, if asked to do 
so, receive evidence in support of the allegations 
therein. — Johnson v. Pauvier (1879), 4 C. P. D. 
258 ; 27 W. R. 941, D. C. 

1148. Improper Joinder of claims — Recovery of 
land with other claims — Delivery of statement 
omitting claim for recovery of land.] — Pltf., with- 
out obtaining the leave of the court, joined a 
claim for recovery of land witli other claims. 

By his statement of claim he altered his claim 
for relief by omitting the claim for recovery of 
land. 

Deft, by his defence raised the objection that the 
WTit of summons was issued without leave of the 
court : — Held : the defence ought not to be struck 
out as embarrassing. 

Semble : (1 ) an objection that a writ of summons 
joining a claim to recover land with other claims 
has been issued without leave of the com’t, is 
properly pleaded in the defence ; (2) pltf. cannot 
cure the in'egularity in his writ by omitting the 
claim for recovery of land from his statement of 
claim ; (3) to cure the irregularity the writ of 
summons must be amended ; A (4) such amend- 
ment cannot be made without the consent of deft. 

^WlLMOIT V, FitEEHOLU IIOU.SE 1’ROPEKTY 

(1884), 51 L. T. 552, C. A. 

1149. Mere irregularity — Objections to writ 

capable of being waived.] — Leave to join another 
cause of action with an action for tlie recovery 
of land may be given by the court or a judge after 
issue of the “WTit in which the causes of action have 
been improperly joined. Such a joinder is an 
inegularity only, A an objection to the writ on 
that ground is capable of being waived by defts. — 
Lloyd v. Great Western Dairies ('o., [1907] 
2 K. B. 727 ; 76 L. J. K. B. 924 ; 97 L. T. 384 ; 
23 T. L. R. 570 ; 51 Sol. Jo. 530, C. A. 

1150. Cause on statement of claim dlllerent from 
that in writ.] — Motion by defts. to have pltf.’s 
statement of claim stiuck out, on the ground that 
it disclosed no ground of action : — Held : the case 
set ufj by pltf. in liis statement of claim was 
totally different from that wliich he raise<l in his 
writ. A different paitnei'ship, A different persons 
A different firms were alleged. Even if the claim 
in the writ had not been altered, that would not 
have been a sufficient ground for resisting the 
application. The statement of claim must be 
struck out. — Ker v, Williams (1886), 30 Sol. Jo. 
238. 

1151. .]—An action was commenced by plifs. 

in 1884 against defts. for alleged infringement of 
pltfs.^ patent. That action was, however, dis- 
continued in consequence of the evidence adduced 
by defts. on interlocutory proceedings, A pltfs. 
paid the costs. 

Pltfs., in May, 1888, commenced another action 
against defts. for the same object ; A by their 
writ they claimed an injunction, delivery up of 
the infringing instruments, A an accoimt, or 


damages A costs. The statement of claim in the 
second action contained an allegation that, since 
discontinuing the former action, pltfs. hod dis- 
covered that defts.* evidence which led to its dis- 
continuance was false. The statement of claim 
then contained a claim (which did not appear in 
the writ) that the second action might be treated 
as supplemental to the previous action, A that 
defts. might be ordered to repay the costs paid to 
them in the previous action, A to pay the costs, 
charges, A expenses of pltfs. of i hat action as between 
solicitor A client: — Held: (1) it was irregular 
to introduce into the statement of claim a different 
cause of action not mentioned in the wu’it ; that 
the causes of action contained in the statement of 
claim were entirely separate A distinct ; A that 
the two pai*agraph8 above mentioned must be 
struck out, leaving pltfs. to bring a separate action ; 
(2) the action could not be treated as supplemental 
to an action which had been discontinued. — 
Pnited Tet.ephone (^o., Ltd. v. Tasker, Hons A 
Co. (1888), 59 L. T. 852. 

1152. .] — The indorsement of a writ in an 

action between partners claimed to have the 
pai-tnei'ship accounts taken, A an injunction to 
restrain the deft, from dealing with certain shares 
in a limited company A ot her assets of the partner- 
ship. Pltf. delivered a statement of claim which 
alleged various breaches of the partnership articles 
A misconduct on the part of deft., A claimed a 
dissolution, the retm*n of a premium paid by pltf. 
to deft, a receiver, A damages, in addition to the 
relief claimed by the writ. The partnei*ship 
articles contained an arbitration clause. Deft, 
moved to strike out the statement of claim as 
irregular : — Held : the statement of claim was 
not an alteration, modification or extension of the 
claim made by the indorsement of the wTit, A was 
not within Ord. XX., r. 4, A must be struck out 
as irregular. Liberty given to pltf. to amend the 
indorsement of the writ upon the terms of paying 
all costs throwTi away. — Cave v. Crew (1893), 

02 L. J. Ch. 530 ; 08 L. T 254 ; 41 W. R. 359 ; 

3 R. 401. 

1158. Default in appearance by defendant — De- 
livery of claim by filing — Judgment in default.] — 

Notwdthstanding the provision of Ord. XX., r. 4, 
that, whenever a statement of claim is delivered, 
pltf. may therein extend his claim without any 
amendment of the indorsement of the wTit, pltf. 
cannot, when deft, does not appear to the writ A 
a statement of claim is delivered by filing it with 
the proper officer, obtain judgment in default of 
appearance for more than he has claimed by his 
writ.— Gee r. Belt. (1887), 35 Ch. D. 100; 50 
L. J. Ch. 718 ; 50 L. T. 305 ; 35 W. R. 805. 

1154. Enlarging scope of claim indorsed in 

writ.] — Wlicrc no appearance has been entered by 
deft, in an action, pltf. cannot, by his statement of 
claim, enlarge the scope of the claim indorsed on 
his writ. Wbere, therefore, a deft, did not enter 
an appearance to the writ issued in a foreclosure 
action, A the writ was not indorsed for payment, 
the court held that the pltf. was only entitled to 
the usual order for foreclosure, although, on his 
statement of claim, he was also entitled to an order 
for payment against deft. — L aw v, Puilby (No. 2) 
(1887), 60 L. T. 622 ; 36 W. R. 460. 

1165. Statement of claim filed.] — ^An agiee- 

ment for the sale of real estate contained a clause 
providing for the forfeiture of the deposit A giving 
liberty to resell in case the purchaser should fan 
to comply with the conditions of the agreement. 
The purchaser failed to complete on the day 
named, A the vendor commenced an action for 
specific performance. By liis statement of claim 
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he a<8ked for specific performance, or, in the alter- 
native, a declaration that he weus entitled to forfeit 
the deposit & resell. Deft, did not appear to the 
writ, & the statement of claim was filed. Pltf. 
moved for judgment, & asked for a declaration 
according to the alternative claim. Deft, did not 
appear upon the motion : — Held : a declaration 
might be made in the form asked, but as judgment 
in such form was unusual, the order should direct 
pltf. to pay the costs of the action. 

It was subsequently discovered that the writ 
had only claimed specific performance without the 
alternative claim. 

As deft, has not appeared to the writ, pltf. can 
only have judgment for what ho has expressly 
claimed thereby. I cannot therefore make the 
order in accordance with the alternative claim in 
the statement of claim (North, J.).— Kingdon v. 
Kirk (1887), 37 Vh. D. 141 ; 57 J.. J. Cli. 328; 
58 L. T. 383 ; 3(5 W. R. 430. 

1166. Claim going substantially beyond in- 

dorsement on writ — Amendment of writ & re- 
service essential.]— There is no hard <fe fast rule 
that an amended writ, whatever be the natme of 
the amendment, must be re-served personally 
on a deft, who has not ai)peared to the original 
writ. 

The Rules of the Supreme Court make no pro- 
vision for the personal service of an amended writ, 
A therefore Ord. JjX\ II., r. 4, applies, & an 
amended wTit may be served on a deft, who has 
not appeared by filing it with the proper officer. 
When this has been done the court has jurisdiction 
to proceed to try the action as against such a deft. 

But the court has a discretion in the matter, 

if it can sec that there is any probability of 
injustice being otherwise done to the absent deft., 
it will require that he be served personally with the 
amended writ, c.(j* if the indorsement on the writ 
has been amended in such a way as substantially 
to enlarge tlie relief claimed against him, A to 
make the writ in clTect a new writ. 

Per Stirling, L.J. : On granting leave to amend 
a VTit the judge can, if he tliinks it right to do so, 
impose the condition that the amended writ shall 
be served personally on a deft, who has not 
appeared to the original writ. 

An action was brought by a Colonial railway 
company & the then Governor of the Colony, 
who in the statement of claim was stated to be 
suing on behalf of the Government. One of the 
defts. did not appear to the writ. A change of 
Governor took place, in puiTsuance of leave 
given by the court, the writ was then amended by 
adding the name of the new Governor as a pltf., 
A the statement of claim was amended by stating 
that he was suing on behalf of the Government : — 
Held : the non-appearing deft, was sufficiently 
served by filing the amended writ in pursuance of 
Ord. LXVII., r. 4. — Jamaica Ry. Co. v. Coloniaj-. 
Bank, [1905] 1 Ch. (577 ; 74 L. J. Ch. 410 ; 92 
L. T. 548 ; 53 W. R. 564, C. A. 

1157. Statement filed before amendment of 

writ — Statement as originally filed referring to writ 
not the writ in the action.] — A. writ of summons 
issued on July 14, 1906, was indorsed with a claim 
for an injunction to restrain a breach of a restric- 
tive covenant stated, through clerical error, ^ be 
contained in an indenture dated Oct. 26, 1891, 
instead of Oct. 26, 1901. The indenture was in 
other respects correctly described by the indorse- 
ment on the writ. On Aug. 3, 1906, a statement of 
claim was, the deft, not appearing, filed under 
Ord. LXyil., r. 4. Subsequently, on Nov. 21, 
1906, the indorsement on the writ having been duly 
amended by substituting “ 1901 ” for 1891,** 


the writ as amended with a copy of the statement of 
claim was personally served on deft., but the 
statement of claim, in which no alteration had been 
made, was not refiled : — Held : on motion for 
judgment, that the statement of claim having 
been filed before the date of the amendment of 
the writ, the writ being the basis of everything in 
the action, & the statement of claim as origtn^y 
filed referring to a writ which was not the writ in 
the action, & although the amendment was im- 
necessary, that the service of the writ after filing 
the statement of claim was of no avail, & that 
pltfs. must file another statement of claim before 
moving for judgment in default of appearance. — 
Southall Development Syndicate, Ltd. v. 
Dunsdon (1907), 96 L. T. 109 ; 51 Sol. Jo. 189. 

1158. Claim for Injunction & general damages.] — 
Then it was said that the claim for £100 liquidated 
damages precluded the granting of an injunction. 
It was true the writ claimed both forms of remedy ; 
but the claim indorsed thereon was superseded by 
the statement of claim, & under Ord. XX., r. 4, 
a pltf. was entitled in his statement of claim to 
alter, modify or extend his claim without amending 
his wi’it. According to the statement of claim 
pltfs. were claiming only an injunction & general 
damages, A the proper order to make would be for 
an injunction following the words of the notice 
of motion, with the addition “ without the written 
consent of the pltfs.” As the parties agreed to 
ti*eat the hearing as the trial of the action, the 
injunction would be made perpetual (Swinfen 
Kady, j.). — I.EWIS A Le\vis i\ Durnford (1907), 
24 T. L. R. 64, 65. 


Sub-sect. 2. — t\)UNTERCLuVLM oh Set-off. 

R. S, C., Ord. XXVIIL, r, 3. A defendant ^^ho has set up any 
eounten laim or set off may, 'without any leave, amend such 
counterclaim or set off at any time before the expiration of the 
time alloyed him for answering the reply and before such 
aiHucr, or in case there be no reply then at any time before the 
expiration of twenty -ciglit days from defence. 

See, also, R. S. C., Ord. XXVIII., r. 13, p. 128, 
post. 

Set-olf A counterclaim generally, ^ec Set-off 
A Counterclaim, Vol. XL., pp. 367 et seq. 


Sub-sect. 3. — Disallowance of Amendment. 

R. S. C., Ord. XXVIIL, r. 4. Where any party has amended 
Ills pleading under either of the last tyo preceding Rules, the 
opposite party may, within eight da\s after the delivery to him 
of the amended pleading appl> to the Coiurt or a Judge to dis- 
allow the ameuumont. or any part thereof, and the Court or 
Judge may, if satisfied that the justice of the case requires it, 
disallow the same, or allow it subject to such terms as to costs 
or otherwise as may be mjust. 

1159. Motion to stay proceedings irregular.]— Pltf. 
amended his statement of claim under R. S. C., 
1883, Ord. XXVIll., r. 2, by, in effect, abandoning 
a claim to copyright in a design under the Fine 
Arts Copyright Act of 1862, A substituting therefor 
a claim to copyright in a book under the General 
Copyright Act. Deft., treating such amendment 
as amounting to a discontinuance of the original 
action A commencement of a new one, moi‘e than 
eight days after delivery of the amended pleading, 
moved that pltf. should be ordered to pay his costs 
of the action down to the time of the amendment, 
A that all proceedings in the action should be 
stayed until such costs were paid : — Held : the 
motion was irregular, A that the proper course was 
for deft, to have applied, within the eight days, 
imder Ord. XXVIll., r. 4, that the amendment 
should be disallowed, or allowed upon terms as to 
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Sccl» 4. — Amendment wdhout leave: Sub-sceiit. 3,4 
5. Sects. 5, C, 7, 8. 9, 10. 11 cfc 12.] 

costs. — ^B ourne r. Coulter (1884), 53 L. J. Ch. 
699; 50L.T.321. 

1160. Altering place of trial.] — Locke r. White, 
No, 1145, ante, 

{Aote, — The place of trial is note fixed by the 
master,) 

1161. Joining two causes of action without leave 
— ^Time for raising objection.] — An action was com- 
menced against a trustee A the executors of his 
deceased co-trustec for the administration of the 
estate of a testatrix. Pltfs. subsequently amended 
tlieir statement of claim without the leave of the 
coiut, A asked that one of the executors of the 
deceased trustee might be ordered to give up 
possession of a certain inn belonging to the trust 
estate. It was pleaded by the defence A urged 
at the trial that this pleading was irregular, as 
joining two causes of action without leave : — 
Held : deft, should have applied at once to have 
the pleadings set right, A the objection was now 
untenable , — He Derbox, Derbox i\ Collis (1888), 
58 1.. T. 510 ; 36 W. IL 667. 


SrB-sE(T. 1 .— Pleading to Amexdmext. 

R. S. C., Ord. XXVIIL, r. 5. W lu re aij> parly liut* aim mled 
his pleading under Rules il or 3, the oppo^iTe jiarty shall pbad 
to the amended pleading, or amend his pleading, within the 
time he then has to plead or v^itiun eight da>s from the delivery 
of the amendment, whichever shall last expire ; and in ease tin* 
opi>osite party has pleaded before the delivery of the amend- 
ment, ..ml does not jiload again or amend within the time above* 
mentioned, he shall be deemed to rel> on his original pleading in 
ans\\er to such amendment. 

1162. Time for amendment of defence.] — An 

action in which the landlord having paid tht* out- 
going tenant the amount of the valuation of produce, 
seed, etc., claimed the amount from deft., the 
incoming tenant, who disputed the claim as 
including things which ought not to have been 
valued. The question was as to the efTect of an 
alteration in the way of putting claim. Ord. 
XXVIII., rr. 2, 3, allowed for an amendment 
without leave before the time for plea, if after 
plea A without leave then there would be a similar 
time allowed for pleading to the altered or amended 
claim. In the present case the altered or amended 
claim was delivered on Jan. 29, A the venue 
was I.eiccster. The application A notice of trial 
were delivered at the same time as the altered 
statement of claim. The master set the proceed- 
ings aside as irregular under tlie rule, leaving deft, 
no time to plead to the amended claim, A taking 
for gi’anted that his plea to the original claim would 
be the same as to the amended claim. The judge 
at chambers liowever set the master’s ordc-r aside. 
Deft, appealed. The court came to the conclusion 
that the master’s order was right A should be 
restored, A the judge’s order set aside.^ — Buc- 
txEUCH (Duke) v. Tickle (1894), 10 T. I.. IL 253. 

1163. Amendment of statement of claim-- Whether 
defendant bound to deliver new defence — Or amend 
original defence.] — \\’here pltf . delivers an amended 
statement of claim, deft, must cither deliver a 
new defence or amend his original defence, A so on 

toties quoiics, \mtil the yileadings are closed. 

Durlixg V. l^WREXCE (1877), 46 L. ,1. Ch. 8ok 

1164. .] — Where pltf., after de- 

livery of a statement of defence, has amended his 
statement of claim, deft, is not obliged to deliver 
a new defence, or amend his original defence ; but, 
on the analogy of the old practice in the Couit 
of Chancery A at common law% may proceed to 


tjrial upon his original defence, in which case the 
amendments in the statement of claim will be 
treated as admitted, A the defence stand for an 
answer as far as it goes. — B oddy v . Wall (1877), 
7 Ch. D. 164 ; 47 L. J. Ch. 112 ; 26 W. R. 348. 

See, note, R. S. 0., Ord. XXVIII., r. 5, supra. 


Sub-sect. 5. — Costs. 

R. S. C., Ord. XXVIIL, r. 13. The conta of and occasioned by 
any amendment made pursuant to Rules 2 auil 3 of this Order 
shall be borne by the party making the same, unless the Court 
or a Judge shall otherwise order. 

1165. Consideration of pleading before amend- 
ment.] — Where the bill has been amended, the 
court, with a view to the question of costs, may 
look at the frame of the bill, as it stood before 
amendment. — Parkhurst v. Lowten (1827), 5 
L. J. O, 8. Ch. 120. 

1166. Proceeding in vexatious & expensive 
manner.] — Brunswick (Duke) v. Sloman, No. 
824, ante. 


Sect. 5.~SPECIALLY INDORSED WRIT. 

See Prac tice, Part IV., Sect. 6. 


Si:( T. 6. -WRITTEN AND PRINTED AMENDMENTS. 

R. S. C., Ord. XXVIIL, r. 8. An indorM-meni or ploading mav 
1 m* amrmlcd by written alterations in the copy vvhieh has been 
delivered, and hy additions on })aper to hi* interleaved therewith 
it lu'cessary, unless the ainendm(*nts require the insertion of 
more than H4 words in any one pl.iee, or are so numerous or of 
siK li a nature tliat the making them in writing would render (he 
document dittlcult or ineonvi'ident to read, in either of w'hlrh 
easeft the amendment mubt he made by delivering a print of the 
document as amended. 


Sect. 7.— MARKING OF AMENDMENT. 

R. S. C., Ord. XXVIIL, r. 9. Whenever any Indorsement f»r 
pl<* 4 »ding Is amended, the name, when amended, shall he marked 
v\i(h th( date of the order, if any, under wliieh the same is so 
amended, and of the day on which such amendment is made, in 
manner following, viz. : “ Amended day of 

pursuant to order of dated the of 

1167. Writ specially indorsed — Date of order for 
amendment & date of amendment — Marking in 
copy delivered to opposite side.] — In an action by 
the successor in title of a lessor for the recovery of 
premises from lessees whose term had expired, the 
writ, which w^as specially indorsed, was by order 
amended, A as amended, stated the date of making 
length of term of the lease, A devolution to the 
deft. The copy served upon the deft., however, 
omitted to state the length of the term. The 
copy serve^d upon the deft, also was not marked 
with the date of the order for amendment A the 
date of amendment, w hich, however, wore marked 
upon the writ itsedf. No frcjsh appearance was 
entered by the deft, to the amended wT*it -Held : 
the copy served upon the deft, was HuHiciently 
indorsed to satisfy the requirements of Ord. VL, 
r. 6, A that the writ was a good spc'cially-indorsed 
writ within the meaning of that rule. The 
amended writ being duly marked with the date 
f»f the order for amendment A the date of amend- 
ment, the requirements of Ord. XXVIII., r. 9, 
were compliecf with, A did not extend to require 
the like marking on the copy of the amended 
document delivered to the opposite party under 
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Ord. XXVIII., r. 10 ; the appearance by the 
deft, to the original writ stood as a good appearance 
to the amended writ. — IIanmer r. Clifton, fl894] 
1 Q. B. 238 ; 42 W. H. 287 ; 10 T. L. li. 12 ; 38 
8ol. Jo. 10 ; 10 H. 55, D. C. 


Sect. 8.~~DEIJVERY OF AMENDED PLEADING. 

R. S. C., Ord. XXVIll., r, 10, Whenever any indorsement or 
pleadliiK is amended, such amended document shall be delivered 
to the opposite party within the time allowed for amending the 
same. 

1168. Writ marked with amendment — Unneces- 
sary to mark copy served. ]—Hanmeii r. C^lipton, 
No. 1107, ante, 

1169. Filing at central ofllce — Personal service not 
necessary.] — An amended writ may be delivered 
to a deft, who has made default in appearance, by 
filing it at the central ofiice, pc'rsonal service being 
unnecessary. — Be Haiitlp:y, Nutt all v, Whit- 
Taki^r, {1891] 2 C^L 121 ; 04 L. T. 786 ; 39 W. R. 
004. 

1170. — .] — Ord. XX., r. 4, on the face of 

it could not be cleart*r. It says that “ whenever 
a statement of claim is delivered the pltf. may 
therein alter, modify, or extend his claim without 
any amendment of the indorsement of the writ,” 
A: yet it has been repeatedly held . . . that, when the 
statement of claim goes substantially beyond the 
indorsement on the writ in asking for relief against 
an absent deft., the court will refuse to act upon 
Ord. XX., r. 4, & will require the pltf., if he 
desires to obtain against such a deft, greater relief 
in substance than that which appears on the 
indorsement of tlie writ, t^i amend his WTit Ac re- 
serve it. Rut that is a matter of grace. It is 
not that the court has no jurisdiction, but it will 
not exercise tlu* jurisdiction in such a case 
(Homer, L.J.). — Jamaica Ry. Co, v. Colonial 
Rank, 1190.51 1 Ch. 677, 690 ; 71 L. J. Ch. 110 ; 92 
L. T. 518 ; .53 W. R. 564, C. A. 

1171. Re-service of amended statement of claim.] 
— 8M1TII V. Buchan, No. 818, ante. 


Sect. 9.— PENAL ACTIONS. 

1172. Whether amendment allowed.] — Cook r. 
Shone, No. 939, aNtr. 

1173. .] — Amendments may be made in 

penal as in ollu*r actions, unless there has been un- 
necessary delay. — Jonp:s (gui taw, etc.) r. Ki>w auos 
(1838), 3 M. & W. 218 ; 6 Dowl. 369 ; 1 Horn. & 
II. 44 ; 7 L. J. P:x. 70 ; 2 Jur. 207 ; 150 E. R. 
1123. 

1174. Date of election of member of Parlia- 

ment — Common Informer's action for penalties.] — 

A member of the House of Commons was partner 
in a finn which made a contract with the Secretary 
of Stat-c for India in t’ouncil for purchasing silver 
for the Indian currency. A common informer 
brought an action against the member for penalties, 
& alleged in the statement of claim that deft, w^as 
elect ed to Rarliarnont on Jan. 10, 1910, & that ho 
voted on varioxis dates in 1912. In fact Parlia- 
ment was dissolved on Jan. 10, 1910, & was again 
dissolved in Dec. 1910, & deft, was elected at a 
general election in Dec. 1910 : — Held : deft, had 
entered into a contract for or on account of the 
public service within sect. 1 of the House of 
t\>mmon8 (Disqualification) Act, 1782 ; pltf. was 
entitled to an amendment of the date alleged in 
the statement of claim as the date of deft.'s elec- 
tion, & that therefore pltf, was entitled to recover 

p.p, — 5 


the penalties sued for. — Bird v, Samuel (1914), 
30 T. L. R. 323. 

Common informer’s action based on 
wrong statute — Amendment not allowed.] — The 

pltf. as a common informer brought an action for 
penalties under the statute 22 Geo. 3, c. 45, 
which was applicable only to the Parliament of 
Great Britain. He alleged that deft, had sat & 
voted in the House of Commons when he was dis- 
qualified from so sitting & voting. Application 
having been made to amend by adding the right 
statute : — Held : the pltf. having based his claim 
for penalties on the wrong statute, the discretion 
of the court to amend ought not to be exercised in 
favour of a common informer suing for penalties. — 
Burnett v. Samuel (1913), 109 L. T. 630 ; 29 
T. L. R. 583. 

1176. .] — Pltf. as a common 

informer, claimed penalties from deft, for having 
sat & voted in the House f)f Commons when in- 
capacitated from so doing by reason of his interest 
in a Government contract, contrary to the pro- 
visions of the House of Commons (Disqualification) 
Act, 1782. Two writs by other common informers 
against deft, for penalties for the same offence 
were issued prior to the wTit in pltf.’s action ; — 
Held : (I ) it was not necessary for the maintenance 
of the action that pltf. should first have made oath 
under 21 Jac. 1, c. 4, s. 3, that he believed in his 
conscience that the offence was committed by 
deft, within a year before action was brought ; 
(2) the aetion failed inasmuch as it was barred not 
only by the fact of the prior issue of the other 
writs for penalties, but also by the fact that pltf. 
had proceeded under the Ilouse of Commons 
(Disqualification) Act, 1782, instead of under the 
House of Commons (Disqualificaf ion) Act, 1801, Ac 
that in the circumstances pltf. should not be allowed 
to amend his writ Ac statement of claim so as to 
claim under the later Act. — Forbes r. Hamuel, 
[1913] 3 K. B. 706; 82 L. J. K. B. 1135; 109 
E. T. 599 ; 29 T. L. R. 54 i. 

Delay in bringing, ace Sect. 3, sub-sect. 3,M ., ante. 


Sect. 10.— PROCEEDINGS IN COUNTY COURT. 

See County Courts Act, 1888 (c. 43), s. 87 ; 
County Court Rules, 1903-1929, Ord. XIV., 
Ord. iV., r. 7, &; notes thereto in Yearly County 
Court Practice. 

Substitution of parties, ace County Courts, 
Vol. XllL. p. 497, Nos. 480-181. 

Amendment at trial, sec County Coi^rts, 
Vol. XI 11., p. 502, Nos. 527-535. 

Remitted actions, ace County Courts, Vol. 
Xlll., p. 488, Nos. 377-38 4. 

Admiralty causes, see Admiralty, Vol. 1., 
p. 218, Nos. 1759-1760. 


Sect. 11.— MATRIMONIAL CAUSES. 

See Husband A^ Wife, Vol. XXVII., pp. 379- 
383, Nos. 3680-3766. 


Sect. 12.— APPEALS. 

1177. Appeals not encouraged.] — The other part 
of the application relates to an amendment of 
pleadings. I cannot help thinking, quite apart 
from the merits of the case, that when the judge 
who is to try the case himself, & to have full 
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Sect* 12. — Appeals. Sect. 13. Pari Vlll. Sects. 
1 dr 2 : Suh-secis. 1 d* 2.J 

control both over the pleadings, & over all ques- 
tions of costs — the matter being one of pure 
procedure — has I'efused such an application ; I 
cannot help thinking tliat it is somewhat of an 
abuse of the statutory provisions as to leave to 
appeal ti> come here & make an application of this 
kind. What are we to saj" about it ? I think we 
ought to ask ourselves, What injustice will be 
done by leaving the matter before the learned 
judge ? It seems to me there is no pretence of a 
I'eason for giving leave to appeal in such a case as 
this. I do not think it is a sort of case in w^hich 
applications of tliis kind ought to be encouraged. 
The motion will therefore be refused (Halsbitery, 
— Dowson, Taylor & Co. v. Drosophore 
Co., Ltd. (1895), 12 IL 138. 

1178. Whether Judge’s discretion interfered with.] 

— Beke V. Wolf, No. 1110, ante. 

1179. .]— Bridger V. Gay, No. 789, anie. 

1180. .] — Though by the (\>mmon l^aw’ Pro- 
cedure Act, 1851, c. 96, a judge on the trial is 
bound to make such amendments as are necessary 
for determining the real question between the 
parties, & the court has power to review his 
decision in refusing an amendment, if injustice 
has been done by such refusal, yet the court in 
gencraJ will not interfere to control the exercise 
of the judge’s discretion. — Brennan r. Howard 
(1856), 1 H. & N. 138; 25 L. J. Ex. 289; 27 
L. T. O. 8. 159 ; 2 Jur. N. S. 546 ; 4 W. R. 609. 

1181. .] — DrPREZ V. Veret, No. 851, ante. 

1182. .] — A bill wa.s filed mainly for the 

purpose t)f obtaining the appointment of a receiver 
of the rents of real estate pending litigation at 
law. Cpon motion a receiver was appointed by 
M ALINS, V.-C., but this order was afterwards 
discharged by the (\)urt of Appeal on the ground 
that the case was merely one of disputed legal title. 
Pltf. afterwards applied to the Vice-Chancehor for 
leave to amend his bill by introducing statements 
of facts which had been in evidence when the 
motion for a receiver was made. The Vice- 
Chancellor having given leave to amend, the Court 


of Appeal refused to iniei'fere with his discretion. 
— Carrow V. Ferrior (1868), 10 W. R. 1072, 

C. A. 

1188. .] — Byrd v. Nunn, No. 1405, post. 

1184. Strong grounds.] — In an action for 

slander it was proved that the deft, had spoken 
words to the pltf.’s employer which imputed that 
the pltf. had made overtures to the deft.’s clerk 
to commit a fraud upon the pltf.’s employer, & 
divide the proceeds between them ; these over- 
tures of the pltf. were alleged to have been made 
eleven months before the deft, mentioned them ; 
the declaration stated that the deft, said they had 
been made to the deft, himself. The judge at the 
trial refused to amend, & non-suited the pltf. on 
the ground that the occasion was privileged : — 
Held : the court will not interfere, except upon 
strong grounds, with a judge’s discretion to amend ; 
that no words ai*e actionable, if spoken on a privi- 
leged occasion, unless express malice is proved ; 
& that it is the duty of a judge to withdraw such 
a case from the jury, unless an active motive of 
spite on the deft.’s part is clearly shown. — 
Caulfield v. Whitworth (1868), 18 L. T. 527 ; 
16 W. R. 936. 

1185. Appeal from order refusing amendment at 
trial — Refusal as part of Judgment — Separate 
appeal unnecessary.] — ^W’hen at the trial of an 
action an application for leave to amend the 
pleadmgs is i-efused, the refusal forms pait of the 
judgment, it is unnecessary U) appeal separately 
from it ; but on an appeal from the judgment the 
Court of Appeal has power, if it thinks lit, to give 
leave to amend. It is contrary to the practice to 
insert in the judgment as drawn up any mention 
of the refusal of leave to amend. — Laird v. Briggs 
(1881), 16 Ch. 1). 663 ; 44 L. T. 361, C. A. 

Whether amendments allowed on appeal, sec 
Sect. 3, sub-sect. 4, G., ante. 


Sect. 13.— COSTS. 

See Sect. 3, bub-sect. 5 ; Sect. 4, sub-sect. 5, 
anie. 


Part VIII.— Statement of Claim. 


Sect. L— IN GENERAL 

R, S. C., Ord. XX., r. 1. The delKery of btatements of claim 
shall be regulated uh follows : 

(а) W’liere the writ is siicclaUy indorsed under Order III., 

Rule 6 [see p. 138, post], no further statement of claim 
shall be delivered, but the indorsement on the writ 
shall be deemed to be the statement of claim : 

(б) Subject to the provisions of Order Xlll., Rule 12 [see 

Practice, Part XV., Sect. post], as to filing a state- 
ment of claim when there is no apjiearance, no state- 
ment of claim shall be delivered unless the same be 
ordered under Order XXX. [see Practice, Part XXXI., 
post], 

(c) When delivery of a statement of claim is ordered the same 
shall be delivered within the time Bx>ecified In the order, 
or, If no time be so specified, within twenty-one days 
from the date of the order, unless in cither case the 
time be extended by the Court or a Judge. 

pfew Procedure Lift, see practice, Part XCIV., Sect. 4, sub- 
sect. 1, post.2 

1186. Definition.] — The declaration is a technical 
statement of the facts necessary to support the 
action. — McPherson v. Daniels (1829), 10 B. & 
C. 263 ; 6 Man. & Ry. K. B. 261 ; 8 L. J. O. 8. 
K. B. 14 ; 109 E. K. 448. 


1187. Short cause in Chancery Division.] — Where 
a cause is to be heai’d short, no statement of claim 
is necessary. — Green v. (’oleby (1876), 1 Ch. D. 
603 ; 45 L. J. Ch. 303 ; 24 W. R. 246 ; 3 Char. 
Pr. Cas. 100. 

ttSS. .] — An action was intended to be heard 

as a short cause in the Chancery Division & the 
cause of action was the administration of the 
trusts of a will involving possibly points of con- 
struction. 

It is inconvenient not to have a statement of 
claim (Mauns, V.-C.). — Breton v. Mockett 
(1876), 33 L. T. 684 ; 3 Char. Pr. Cas. 98 

1189. .] — Where an action is brought to 

carry into execution the trusts of a deed, or other 
written instrument, a statement of claim should 
be delivered.— Boyes v. Cook (1876), 33 L. T. 778 ; 
3 Char. Pr. Cas. 101 ; revsd. on other grounds 
(1880), 14 Ch. D. 63 ; 49 L. J. Ch. 360 ; 42 L. T. 
666 ; 28 W. R. 764, C. A. 

1190. .] — A short cause is a consent cause & 

in such a cause expense should be avoided ; there- 
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fore, where defts. consent to an administration 
decree beine taken they should require pltf. not 
to file a statement of claim. — Taylor v, Duckett 
(1876), 1 Char. Pr. Cas. 98. 

See, now, R. S. 0., Ord. XX., r. 1, p. 130, mde. 

1191. Interrogatories prior to deiivery of statement 
—Fishing applicaUon.p-The court refused pltfs. a 
rule nisi, to administer interrogatories to deft, 
after writ, & ^poarance, but before declaration, 
where pltfs.’ affidavits disclosed facts from which 

E ltfs. believed they had a good cause of action, 
ut could not without interrogatories decide in 
what form to draw the declaration. — Anon. v. 
Parr (1866), 6 New Rep. 306 ; 34 L. J. Q. B. 
05 ; 11 L. T. 706 ; 11 Jur. N. S. 388 ; 13 W. R. 
337 ; sub nom. Morris ti. Parr, 6 B. S. 203 : 
122 E. R. 1171. 

1192. Discovery prior to delivery of statement.]— 

Where it was alleged that discovery was necessary 
for the preparation of the statement of claim, an 
order was made to put them before delivery of the 
statement of claim. — Ley v. Marshall (1876), 
Bitt. Pract. (^as. 100 ; 2 Char. (^ham. Cas. 59. 

1193. Affidavit in support — Action for specific 
performance — Motion for Judgement in default of 
pleading.] — It is unnecessary upon motion for 
judgment in default of pleading in actions for 
specific performance, to have alTidavits in support 
of the statement of claim.— Bagley v. Searle 
(1887), 56 L. T. 306 ; 35 W. H. 404. 

1194. Copies of statement sent to third persons — 
Statement containing charges against defendant’s 
character — Contempt of court.}— If a pltf.’s state- 
ment of claim in an action contains charges in- 
juriously affecting deft.’s character, & if pltf., 
before the hearing of the action, sends copies of 
the statement to persons not parties to the action, 
he is guilty of a contempt of court, will be 
restrained from further publishing the statement, 
& ordered to pay the costs of a motion to commit 
him. — Bowden v. Russell (1877), 46 L. J. Ch. 
414 ; 36 L. T. 177. 

Persons suing & sued on behalf of themselves & 
others.] — Sec Practice, Part XIX., Sect. 7, post. 
Remitted actions.] — See Poitnty Courts, Vol. 
XIII., p. 483, Nos. 328 ct seq. 


Sect. 2.— DELIVERY OF STATEMENT. 

Sub-sect. 1. — In (General. 

See R. S. (\, Ord. XX., r. 1, p. 130, (ode. 

1196. Service of specially indorsed writ — Equiva- 
lent to delivery of statement of claim.] — The service 
of a writ specially indorsed under Ord. III., r. 6, 
is delivery of a statement of claim to deft, within 
the meaning of Ord. XXL, r. 6, so that deft, has 
ten days from the time limited for appearance 
within which to deliver his defence. 

Where a pltf. has obtained judgment irregularly 
deft, is entitled ex debito justiiice to have such 
judgment set aside ; & the court has only power 
to impose terms upon him as a condition of giving 
him his costs. — Anlaby v, Pr^orius (1888), 20 
Q. B. D. 764 ; 57 L. J. Q. B. 287 ; 68 L. T. 671 ; 
36 W. R. 487 ; 4 T. L. R. 439, C. A. 

1196. Service of copy of indorsement on writ — 
Insufficient.] — ^Where in an action of trespass 
pltf. had served a copy of the indorsement on the 
wnt as a statement of claim, the statement was 
ordered to be amended in a week, otherwise order. 
+ however, said that such an informal 

statement of claim might be sufficient in some 
cases.--ANON. (1876), Bitt. Prac. Oas. 104. 


1197. Notice in lieu of statement — Writ not 
specially indorsed — Delivery by solicitor after 
delivery by plaintiff in person.] — A pltf., who by 
his vmt claimed an injunction & damages in 
general terms, besides certain specified sums, was 
ordered to deliver within a certain time & state- 
ment of claim ; & it was also ordered that in 
default of his doing so his action should stand 
dismissed for want of prosecution. 

Before any statement of claim had been 
delivered, & very shortly before the expiration 
of the time named, his solicitor refused to act for 
him ; whereupon he, being a barrister, prepared 
& delivered a statement of claim in person, but 
afterwards apprehending that this course was 
irregular, he induced this same solicitor (whose 
name had not yet been removed from the record) 
to deliver at the last moment a document headed 
“ statement of claim ” in which it was stated that 
“ the particulars of pltf.’s claim therein & of the 
relief & remedy to which he claimed to be entitled 
appeared by the indorsement upon the writ of 
summous.” 

The first statement of claim having been ordered 
to be struck out as irregular, a summons was 
issued to set aside the second as not being a “ state- 
ment of claim,” within the original order. 

The chief clerk, however, refused to set it aside, 
& ordered pltf. to deliver further & better par- 
ticulars within four days ; but, at the request of 
the deft.’s solicitor, adjourned the summons into 
court : — Held : the writ not being specially in- 
dorsed, the so-called statement of claim was not 
a proper one ; the first statement of claim having 
been properly struck out, the original order had 
not been complied with ; <fe pltf.’s action must 
therefore be dismissed, with costs, but without 
prejudice to his bringing a fresh action. — Yeatman 

V, 8now (1880). 42 L. T. 502 ; 28 W. K. 574. 

1198. Request for delivery of statement^- Whether 

step In the proceedings.”] — Deft, entered into a 

contract with a railway company for the con- 
struction of a railway. The contract x^^'o^ided 
that disputes between the parties should be referred 
to the company’s engineers. Deft, subsequently 
entered into a sub-contract with the pltfs. for the 
erection by them of ironwork for the railway. 
The sub -contract provided that the work should 
be done in such manner as the engineers should 
approve, & also adopted the arbitration clause in 
the principal contract. Pltfs. brought an action 
against deft, for specific performance & damages. 
The deft, appeared, & at the same time wrote 
asking for a statement of claim. Deft., before the 
statement was delivered, took out a summons to 
stay under the Arbitration Act, 1889, s. 4 ; — 
Held : the notice requiring delivery of a statement 
of claim was not a “ step in the proceedings ” 
within sect. 4. — Ives & Barker v, Willans, [1894] 
2 Ch. 478 ; 03 L. J. Ch. 521 ; 70 L. T. 674 ; 42 

W. R. 483 ; 10 T. L. R. 439 ; 38 Sol. Jo. 417 ; 
7 R. 243, C. A. 


Sub-sect. 2. — Time for Delivery. 

R. S. C., Ord. LXIV., r. 7. The Court or a Judge shall have 
power to enlarge or abridge the time appointed by these Rules, 
or fixed by any order enlarging time, for doing any act or taking 
any proceeding, upon such terms (if any) as the justice of the 
case may require, and any such enlargement may be ordered 
although the application for the same is not made until after the 
expiration of the time appointed or allowed. Provided that 
when the time for delivering any pleading or document or filing 
any affidavit answer or document, or doing any act is or has 
been fixed or limited by any of these Rules or by any direction 
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on or under the summons for directions or by any order of tiio 
Court or a Judge the costs of any application to extend such 
time and of any order made thereon sliall be borne by the party 
making such application unless the Coiiit or a Judge shall 
otherwise order. 

R. S. C., Ord. LXIV., r. 8. The time for delivering, amending, 
or filing any pleading, answer, or other document may be enlarged 
by consent in i^Titing, without apphcation to the Court or a 
Judge. 

fNew Procedure List, acc practice, Part XC'IV., Sect. 4, sub- 
sect. 1, po*f.] 

Sec, also, K. S. C., Ord. XX., r. 1 (c), p. 130, 
attic ; It. S. C., Ord. XXVII., r. 1, infra. 

1199. Extension of time.]— A pltf. who was in 
default witli respect to the delivery of his state- 
ment of claim within the prescribed time was 
allowed one week further time, after which, in case 
of a continuance of the default, tlie action would 
stand dismissed with costs ; the pltf. to pay the 
costs of the present motion. — Higginbottam r. 
Aynsley (1870), 3 Oh. D. 288 ; 24 W. R. 782 ; 
3 Ohar. Pr. Cas. 103. 

1200. .] — An order was made under Ord. 

XXIX., r. 1, dismissing an action for want of 
prosecution unless a statement of claim should be 
delivered within a w^eek. The week liaving 
expired, & no statement of claim having been 
delivered : — Held : the action was at an end, A: 
there w^as no jurisdiction to make an order subse- 
quently extending the time for dcliver>' of the 
statement of claim. — Whistler r. Hancock 
(1878), 3 Q. B. 1). 83; 47 L. J. Q. B. 152; 37 
L. T. 030 ; 20 W, R. 211. 

1201. .] — An order having been made on 

May 0 dismissing the action for want of prosecu- 
tion if the statement of claim were not delivered 
within fouiieen days, on May 19 pltf. took out 
a summons returnable the next day, the last of 
the fouiieen days, for fiu-ther time to deliver 
.statement of claim. The simimons was, on the 
20th, adjoui*ned, by the consent of the parties in 
writing indorsed tliereon, till the 21st, A on the 
21st a master iruide an order giNing seven days 
more for delivery of statement of claim. The 
judge having rescinded the order of the master on 
the groimd that he had no juiisdiction, the action 
being at an end on May 20 : — Held : the decision 
of the judge was correct. — King i\ Davenport 
(1879), 4 Q. B. D. 402 ; 48 L. J. Q. B. 000 ; 27 
W. R. 798. 

1202. Jurisdiction of court.] — It appears to 

me that the cases of Whistler Hancock, Xo. 1200, 
ante, isL Kitaj v. Davenport, No. 1201, ante, A cases 
like them, liave .settled the law’ on the point w^hich 
is now before me. The court cannot, after the 
action is gone, entertain an application tlie result 
of which w^ould be to set it on foot again. The time 
for delivering the statement of claim expired on 
Dec. 17, 1889. The summons to extend the time 
was not returnable till Dec. 18, & imder these 
circumstances tlie application was t< 3 o late, A I 
have no jurisdiction to extend tlie time. It has 
been suggested that 1 can extend the time for 
appealing from the cliief clerk’s order of Nov, 26, 
1889, but 1 see no reason for giving any facihties 
to pltfs. or for allowing the recent proceedings to 
continue, instead <>£ leaving i)ltf8. to bring a new 
action if so advised. I do not see how I can set 
u]p a dead action, & I must dismiss this application, 
with costs (North, J.). — Sciiipt Phonography 
Co., Ltd. v. Gregg (1890), 59 L. J. Ch. 406, 407. 

1208. Mistake of solicitor’s clerk.]— A writ 

was issued in Aug. 1877, in respect of a claim 
which would have become statute barred in Nov. 
1877. Appearances were entered in Feb. 1878. 
By a mistake of the clerk of pltf.’s solicitor the 


statement of claim was served too late by two 
days. The court allowed pltf. further time to 
deliver his statement of claim. — C anadian Oil 
Works Corpn. r. Hay (1878), 38 L. T. 649. 

1204. Delivery after expiry of time limited by order 
— Before order drawn up & served.] — On Nov. 2 
an order was made dismissing an action unless a 
statement of claim was delivered within seven 
days, A' on Nov. 9 tliis time was extended to three 
days. On Nov. 14 pltf. delivered his statement of 
claim, & on tlie following day deft, drew up & 
served the order of Nov. 2. On Nov, 17 the master, 
& subsequently a judge, made an order that the 
statement of claim do stand : — Held : the time of 
appealing from the order of Nov. 2 should be 
extended. An order does not take effect until it 
is drawn up A served, & that the action was not 
dead when the statement of claim was delivered. — 
METCAr.FE t\ British Tea Association (1881), 46 
Ji. T. 31. 

1205. Before hearing of application to dis- 

miss.] — Pltfs. having made default in delivering 
a statement of claim wdthin the time Imiited 
by an order of court, defts. issued a summons 
under the above rule to have the action dismissed 
for w^ant of prosecution. Before the summons 
was heard the pltfs. delivered a statement of 
claim: — Held: the latter part of Ord. XXVll., 
r. 1, applied only where no statement of claim had 
been delivered before the hearing of the applica- 
tion to dismiss ; that a statement of claim had 
been delivered before the hearing, although out 
of time it could not be treated as a nullity, & 
therefore that the court had no jurisdiction to 
dismiss the action. — Lyon (Ernest), Ltd. v. 
Hturges (William) & Co., [1918] 1 K. B. 326 ; 
87 L. J. K. B. 494 ; 118 L. T. 427 ; 62 Sol. Jo. 
217, (’. A. 


St'B-sECT. 3 .— Default in Delivery. 

i R. S. C., Ord. XXVll., r. 1. If thr plaintiff, boliiR boiind to 
deliver a ntatement of claim, (Iopk not deliver tl»e same wit bin 
tin time allowed for that purpose, tlie detendant mav, at the 
expiration of tliat time, apidj to the Court or a Jiidj?(‘ to disnuBR 
the action with costs, for w’ant of prosecution ; and on the 
hcariiifi: of kirIi application the (’ourt or JikIkc may, it no sfatc- 
ment of < laim slmll have been delivered, order the action to ia* 
dismissed accordinplj, or mav make sueli other order on such 
terms as the Court or Judfce shall think just. 

1206. Each case dealt with on its merits.] — Pltf. 

being bc)und to deliver a statement of elaiiu, A 
not having done so within the six weeks allowed 
by Ord. XXI., r. 1 (a), deft, moved under Ord. 
XXIX., r. 1, to dismiss the action with costs for 
want of prosecution. The court gave pltf. one 
week’s time U) take further proceedings, he i)aying 
the costs of the motion. 

I think a week’s time will be long enough. 
Each case must depend upon its own moril^. I 
shall accordingly give pltf. a week’s time, ho 
paying the costs of the motion (Hall, V.-(\). — 
HigGINBOTT'AM p. Aynhlf.Y (1876), 3 Oh. D. 288 : 
24 W. R. 782 ; 3 Thar. Pr. Oas. 103. 

1207. Action at an end — Order granting extension 
of time set aside.] — Whistler v. Hancock, No. 1209, 
post, w’as followed in the Exchequer Division whore 
the same question arose. An order was made 
at chambers on Nov. 8, 1877, to dismiss the action 
unless a statement of claim were delivered within 
ten days. The time having expired, on Nov. 20 
a master’s order was made extending the time for 
delivering the statement of claim. This order 
having been affirmed at chambers by Pollock, B., 
deft, appealed. 



133 


Part VIIL— Statement of Claim. 


The court (Oleasby, B., & Hawkins, J.), after 
consulting the judges of the Queen’s Bench Divi- 
sion, held that there was no jurisdiction to make 
the order of Nov. 20, the action being then dead, & 
the order must be set aside. — Wallih v. Hkpburn 
(1878), 3 Q. B. D. 84, n. 

1208. ,] — ^An order having been made 

on May 0 dismissing the action for want of prose- 
cution if the Btati»ment of claim were not delivered 
within fourteen days on May 19, pltf. took out 
a summons returnable the next day, the last of 
the fourteen days, for further time to deliver 
statement of claim. The summons was, on the 
20th, adjourned, by the consent of the parties in 
writing indorsed thereon, till the 21st, & on the 
21st a mas^r made an order giving seven days 
more for delivery of statement of claim. Pollock, 
B., liaving rescinded the order of the master on 
the ground that ho had no jurisdiction, the action 
being at an end on May 20 i—lleld : the decision 
of the judge was correct. — King v. Davenport 
(1879), 4 Q. B. D. 102 ; 18 1.. J. Q. B. 000; 27 
W. R. 798. 

1209. Plaintiff taking out summons to set 

aside appearance — Summons not heard within time 
limited for delivery of claim — No extension of time.] — 

This is a very plain case. Deft, obtained an order 
that unless the statement of claim were delivered 
within a w^eek the action should be at an end. 
Pltf. took out a summons to set aside the appear- 
ance, & if he could have obtained an order to that 
effect before the week was out, he would have 
been the victor ; but before his summons could 
be heard he fell under the operation of the order 
dismissing tin* action, & the action was at an end. 
It cannot be conttmded that the taking out of a 
summons to set aside the appearance* in the mean- 
time could keep the action alive after the period 
when by the operation of the master’s order it was 
defunct. Por these r(*asons, I think the master 
had no jurisdiction, the order of the judge was 
right (OocKBURN, P.J.).— Whistler v, Han(’0(’k 
(1878), 3 Q. B. D. 83-81; 47 L. J. Q. B. 1.52; 
37 L. T. 039 ; 20 W. R. 211. 

1210. Jurisdiction of court,] — It appears to 

me that the cases of WhMer v. Hancock, No. 1209, 
ante ; King v. Davenport, No. 1208, ante, cases 
like them, have settled the law on tlie point which 
is now before me. The court cannot, after the 
action is gone, entt*rtain an application the result 
of which w^mld be to set it on foot again. The 
time for delivering the statc*m(*nt of claim expired 
on Dec. 17, 1889. The summons to extend the 
time was not returnable till Dec. 18, under 
these circumstances the application was too late, 

I liave no jurisdiction to extend the time. It 
has been suggested that I can extend the time for 
appealing from the chief clerk’s order of Nov. 20, 
1889, but 1 see no reason for giving any facilities 
to pltfs. or lor allowing the recent proceedings to con- 
tinue, instead of leaving the pltfs. to bring a new 
action if so advised. I do not see how I can set up 
a dead action, & I must dismiss this application, 
with costs (North, J.). — Sc’ript Phonography 
Co., Ltd. v. Gregg (1890), 59 L. J. Ch. 400, 407. 

1211. Plaintiff becoming bankrupt within time 
limited for delivery — Service of notice of motion 
to dismiss on trustee.] — Where a pltf. had made 
default in delivering his statement of claim, & 
had since become bankrupt. 

Notice of motion to dismiss for want of pro- 
secution was ordered to be served on the trustees 
in bankruptcy, although the action had not become 
abated by the bankruptcy. — Wright v. Swindon, 
Marlborough & Andover Ry. Co. (1870), 

4 Ch. D. 104 ; 46 L. J. Ch. 199. 


1212. Default by mistake — Fresh action barred by 
Statute of Limitations.] — It is the duty of the 
parties to be diligent in the conduct of their 
litigation. Now, in this case, pltfs.’ claim is 
founded on an alleged malfeasance, & for the 
purpose, I suppose, of saving the claim being barred 
by the Statute of Limitations, this writ was 
issued. This writ, therefore, prevented the opera- 
tion of the statute. The writ then having been 
served, appearances were onL*red by the three 
defts. on Feb. 20, Feb. 22, & Feb. 25, 1878. Now, 
if the statement of claim had been delivered on 
April 3, it would have been in time, but by mis- 
take the clerk of the pltfs.’ solicitors counted the 
time from the appearance of the last deft, who 
appeared, instead of from the appearance of the 
first. Now, it being admitted that the time for 
delivering the statement of claim is out, I am 
asked, under Ord. LVll., r. 0 [acf?, now, R. S. C., 
1883, Ord. LX IV., r. 7], to enlarge the time. On 
the part (jf pltfs. it is said that there has been a 
mere slip, & that it would he a grievous hardship 
for the pltfs. to lose their opportunity for estab- 
lishing their case for relief through a mere mistake, 
&L it does appear to me that it would be a lament- 
able thing to lay down that a mere slip of a 
solicitor’s clerk is to have such an effect (Malinb, 
V.-C.). — Canadian Oil Works Corpn. r. Hay 
(1878), 38 L. T. 549. 

1213. Delivery before order for dismissal drawn 
up by defendant.] — Here the question is whether, 
considering the order made on Nov. 9, the action 
was dead on Nov. 12. T think, under the cir- 
cumstances of the case, it was not, because if 
d(‘ft. wished to avail himself of the order made on 
Nov. 2, he ought to have drawn it up. Until 
lie does that he may abandon it. He allowed 
pltf. to go on until he "delivers a statement of claim 
on Nov. 14, A then on Nov. 10, he draws up & 
serves the order made on Nov. 2. I cannot say 
that the action was then dead ; he himself treats 
it as alive by drawing up the order. On the whole, 
I think that it will be safer to extend the time of 
pltf. for appealing from the oi’der of Nov. 2 
(Grove, J.). — Metcalfe v, British Tea Assocn. 
(1881), 40 L. T. 31. 

1214. Delivery before hearing of motion to dis- 

miss.]— Ord. XXVII., r. L provides tliat “ If pltf., 
being bound to deliver a statement of claim, does 
not deliver the same within the time allowed for 
that purpose, deft, may, at the expiration of that 
time, apply to the court or a judge to dismiss the 
action with costs, for want of prosecution.” That 
defts. did in this case ; they took out a summons 
to dismiss the action for want of prosecution. 
Then the rule goes on : “ & on the hearing of 

such application the court or judge may, if no 
statement of claim shall have been delivered, order 
the action to be dismissed accordingly. . . In my 
opinion that means if no statement of claim shall 
have been delivered wlien the summons to dismiss 
for w^ant of prosecution is being heard. That is 
the necessary meaning of the rule, otherwise the 
words ” if ao statement of claim shall have been 
delivered ” are meaningless & add nothing to 
what goes before, because by the earlier part of 
the rule it is assumed that a time has been fixed 
for the delivery of the statonent of claim & that 
pltf. has not delivered it within due time ; so 
that if the expression “ if no statement of claim 
shall have been delivered ” in the latter part of 
the rule were taken to refer only to the s^te- 
ment of claim not having been delivered within 
the time limited, it would be redundant & have no 
meaning. 

The meaning of the ride is that, on a summons 
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Si4h-8ecis. 1, 2. 3. 4, 5 d- 0.1 

to dismiss ft»r want of ])rosecution, the action 
cannot be dismissed if at the tinn* the suninions 
comes befoi*e the tribunal to be dealt with the 
statement of claim has actually been delivered, 
though out of time; but justice will be adminis- 
tered by making the defaulting pai’ty pay all 
the costs. 

It follows that the order made below dismissing 
the action was erroneous & must be discharged 
(SwiNFEN Eady, L.J.). — Lyon (Ernest), Ltd. v, 
Sturges (Wii^am) & Co., [19181 1 K. B. 329, 
328-329; 87 L. J. K. B. 494; 118 L. T. 427; 
92 Sol. Jo. 217, C. A. 


Sech'. 3.— form and contents. 

SrR-SE(T. 1. — In (iENEral. 

See, B. 8. C.. Ord. XIX., r. 5, p. 8, ante ; Yearly 
Supreme Court Bract ice, Appendix C. 

Statement of facts, not law.] — See Part ITT., 
Sect. 1, f/n/e. 

Statement of material facts only.] — See Part ITT., 
Sect. 2, ayite. 

Statement of facts in summary form.]— 

Part. III., Sect. 3, arde. 

Statement of facts, not evidence.] — See Part TIT., 
Sect. 4, ante. 

Unnecessary or irrelevant matter.] — See Part \T., 
Sect. 2, ante. 

Scandalous matter.] — Sec T^art VI., Sect. 3, 
ante. 

Embarrassing matter.] — See Part VI., Sect. 4, 
ayite. 

No reasonable cause of action disclosed.] — See 

Part VI., Sect. 5, ante. 

Frivolous & vexatious proceedings.] — See Part 
VI., Sect. 6, ante. 

Amendment.] — See Part VII., ante. 

1216. Necessity for certainty.] — A declaration 
must be certain to eveiy intent ; therefore, 
in an action for an escape, if it be shown that the 
prisoner was in the legal custody of the former 
sheriff. A: was delivered over to tlie new sheriff, 
without alle^ng that he was delivered over in 
execution, with the causes of his imprisonment, 
it is insufficient. — Doseweix v. Reynels (1620), 
Cro. Jac. 688 ; 79 E. R. 502. 

1216. .] — A declaration must be cei’tain for 

these purposes; (1) without ceitainty tlie deft, 
cannot well respond ; (2) unless it be certain the 
jury knows not what damages to find ; f3) it 

should be so certain that the couit knows how to 
give judgment on it. — Feeke v. Ward (1660), 
2 Sid. 174 ; 82 E. R. 1318. 

1217. .]— British & Colonial Land 

Association, Ltd. v. Foster and Robins, No. 
6, ante. 

1218. .] — The Claus Thomesen, No. 4, 

ante. 

1219. Facts creating title to relief— Statement of.] 

— There is no rule of pleading which requires that 
the facts creating the title of pltf. to relief must 
appear on the stating part or before the charging 
paH of the bill ; but an allegation that deft, 
pretends, etc., & a general charge of the contrary 
of such pretences, is not an averment of the facts 
implied in the contrary charge. — Houghton v, 
Reynolds (1843), 2 Hare 264 ; 7 Jur. 414 ; 07 
E. R. 110. 

1220. Particulars of demand.] — Where admis- 


sions are made by defts. to pltf.’s solicitors were 
pleaded in a statement of claim, the para^aph 
was ordered to be struck out. Defts. would be in 
the difficulty of not knowing whether to traverse 
the admissions. All that is necessary in a state- 
ment of claim in oidinary cases is particulars of 
the demand. — Askew v. North Eastern By. 
Co. (1875), Bitt. l*i*ac. Cas. 62, 82 ; 1 Char. Cham. 
Va8, 90 ; [1875] W. N. 238. 

1221. FHiU particulars.] — The statement of claim 
or the indorsement on the writ ought always to 
give full particulars rendering further particulars 
unnecessary (QuAiN, J.) — Anon. (1876), 1 Char. 
Cham. Cas. 35. 

See, further. Part XIV., post. 

1222. Grounds of claim.] — Pltf., a barrister, 
issued his writ on Aug. 30, 1879, indorsed for an 
injunction, A: other relief, & for payment of a sum 
of £1,000, alleged to have been received by deft, 
as his solicitor. On Dec. 12, 1 879, pltf. was ordered 
to deliver a statement of claim on or before 
Jan. 12. On Jan. 10, he delivered a statement 
of claim in person. On the 12th liis solicitor, who 
had been tliat day served with a summons to set 
aside the statement of claim for irregularity, 
delivered a notice that his claim appeared by the 
indorsement on the writ in the form prescribed ; — 
Held : the writ was not specially indoised, A the 
statement of claim delivered by the solicitor n)usi 
be set aside. 

I think the statement of claim in this case is 
wholly wrong, A must be set aside. The object 
of the statement of claim being filed is to tell the 
court on what grounds pltf. claims the relief which 
he does claim. It is impossible that the litigation 
in this court or in any other coui*t could be con- 
ducted unless there is that which used to be known 
in the common law courts as a declaration & in 
these com4:^s as the bill. The object of the bill 
was that pltf. should state his case in order that 
the deft, by the answer might meet it. The object 
of the declaration in the common law courts was 
to submit what the cause of action was, A the 
grounds of it, A to enable the deft, to plead to it. 
The object of this substituted form is very much 
the same as that of the bill. The statement of 
claim is to state upon what grounds it is that the 
pltf. seeks the relief for which he comes t-o the coui't 
(Malins, V.-C\). — Yeatman r. Snow (1880), 
42 L. T. 502, 503 ; 28 \V. R. 571. 


Sub-sect. 2 . — Alternative Statemeni's of Fact. 

Alternative A inconsistent defences, sec Pai*t IX., 
Sect. 5, post. 

Statement of relief, see Sect. 12, post. 

1223. Alternative & Inconsistent facts.] — A 
person cannot be joined as deft, to a counterclaim 
against whom there is only a claim for relief in 
one of two inconsistent alternatives. — Evans v. 
Buck ; Buck c. Evans (1876), 4 Ch. D. 432 ; 
46 L. J. Ch. 167 ; 25 W. R. 392. 

1224. .] — A pltf., by his statement of 

claim, claimed to have an agreement for a partner- 
ship with deft, in a land speculation cancelled 
on the CTOund that he had been induced to enter 
into it Dy the misrepresentation of the deft., A 
in ignorance of its real effect ; or, in the alternative, 
that the partnership created by the agreement 
might be dissolved A the accounts taken, A the 
deft, restrained from interfering with the manage- 
ment of the works in violation of the agreement. 
Deft, moved for an order for the pltf. to amend his 
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statement of claim by conflm'ng it to one of the 
alternative claims : — Held : there was no incon- 
sistency in the alternative claims, or in the allega- 
tions in support of them ; & the motion was 

refused. — Baoot v. Easton (1877), 7 Ch. D. 1 ; 
47 L. J. Ch. 225 ; 37 E. T. 369 ; 20 W. li. 00, C. A. 

1226. .] — Child v. Stenning, No. 1323, post, 

1226. .] — ^A landlord suing in respect of 

breaches of covenants agreed to be inserted in a 
lease contracted for, claimed an injunction and 
possession ; his pleadings stated that he was 
willing to grant the lease : — Held : forfeiture was 
waived by the pleadings. — Evans v, Davis (1878), 
10 Ch. D. 747 ; 48 L. J. Ch. 223 ; 39 L. T. 391 ; 
27 W. R. 286. 

1227. .] — In an action for the recovery of 

land of which pltf. has never been in possession, 
the statement of claim must allege the nature of 
the deeds & documents upon which he relies in 
deducing his title from the person under whom he 
claims ; & a general statement, that by assurances, 
wills, documents, & Crown grants in the possession 
of the defts., without further describing them, 
pltf. is entitled to the land, is embarrassing, 
liable to be struck out. — Phiijjps v. Phillips 
(1878), 48 E. J. Q. B. 136; 39 E. T. 650; 27 
W. R. 430, C. A. ; subsequent proceedings (1879), 
40 I.. T. 815. 

1228. .] — Pleadings will not necessarily be 

struck out as embarrassing, because they are 
inconsistent. — He Morgan, Owen v. Morcjan 
(1887), 35 (7i. D. 492; 50 E. J. Ch. 603; 35 
W. R. 705 ; 50 E. T 503, C. A. ; sxdisequent 
proceedings^ sub nom. Re IIowel Morgan, Owen 
t;. Morgan (1888), 39 C^h. D. 310 ; 00 E. T. 71 ; 
37 W. R. 243, C. A. 

1229. .] — Appeals from orders made in 

chambers are to be subject to the same rules in the 
Probate Division as in the Cliancery Division, 
win not be entertained unless the judge gives leave 
to appeal direct, or certifies that lie does not 
require to hear further argument. 

Pltf. propounded for probate a will of Sept. 
1880. A deft, counterclaimed to prove a will 
of May, 1881. Pltf. replied {inter alia) that the 
testatrix was not of sound mind when she executed 
the will of May, 1881, & (5), that if she did duly 
execute it when of sound mind she duly revoked 
it by a will of June, 1881, executed when she was 
in a similar state of mind ; — Held : that clause 
5 of the reply ought not to be struck out as em- 
barrassing. — Re Smith, Rigg v. Hughes (1884), 
9 P. 1). 08 ; 53 E. J. P. 02 ; 50 ].. T. 293 ; 32 
W. R. 355, C. A. 


Sub -SECT. 3. — Parties. 
Sec Practic e, Part XIX. 


Sub-sect. 4. — Claims for Money I^ent. 

R. S. C., Ord. XX., r. 10. In actions by a moneylender or an 
assignee for the recovery of money lent by the moneylender or 
the enforcement of any agreement or security relating to any 
such money, the statement of claim sliall state, in addition to 
any other particulars, the particulars referred to in paragraphs (a) 
to ik) Inclusive in Rule 10 of Order HI. {infra). 

Ord. III., r. to. In actions by a moneylender or an 

assignee for the recovery of money lent by the moneylender or 
the enforcement of any agreement or security relating to any 
such money, the indorsement on the writ shall state, in addition 
to any other particulars, the fact that tiie plaintiff, or (In an 
action by an assignee) the original assignor, is a licensed money- 


lender, and if the writ be specially indorsed under Rule 6 of this 
Order, shall state, in addition to any other particulars — 

(a) the fact that the plaintiff, or (in an action by an assignee) 

the original assignor, Is a licensed moneylender ; 

(b) the date on which the loan was made ; 

(e) the amount actually lent to the borrower ; 

\d) the rate per cent, per annum of interest charged ; 

(«) the date when the contract for repayment was made ; 

(/) the fact that a note or memorandum of the contract was 
made, and was signed by the borrower ; 

(g) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 
ih) the amount repaid ; 

(i) the amount due but unpaid ; 

0) the date upon which such unpaid sum or sums became 
due ; 

(D the amount of interest accrued due and unpaid on every 
such sum. 


Sub-sect. 5. — Statement of Relief. 
See Soot. 12, post. 


Sub-sect. 0. — Particitlar Cases. 

Account stated .! — Sec R. S. C., Ord. XX., r. 8, 
Part III., Sect. 15, ante. 

Administrators.] — See Personal Representa- 
tives, infra. 

Admiralty actions .] — See Admiralty, Vol. I., 
pp. 178 seq,^ Nos. 90 et seq. 

1230. Agreement — Whether necessary to state 
whole agreement — Part omitted not qualifying that 
stated.] — An instrument executed on Nov. 24, 
1807, upon an agreement stamp, setting forth the 
conditions of setting a farm, & the regulations to 
be observed by the tenant ; that the term was to 
be from year to year, the lands to be entered upon 
Feb. 3, 1808, & the housing on May 12, & that a 
lease was to be made upon these condition with 
all usual covenants ; at the foot of which the 
deft, wrote : “I agree to take lot 1 (the premises 
in question) at the rent, etc., subject to the 
covenants ” ; is an agreement for a lease, & not 
a present demise ; there being nt>t only a stipula- 
tion for a future lease, but time given to prepare 
it before the commencement of the term, 6: no 
present occupation as tenant contracted for. But 
after deft, had been let into possession under such 
agreement, & had paid rent under it : — Held : it 
was not necessary to state the whole of the agree- 
ment, if the part omitted did not qualify that 
which was stated. — Tempest v. Rawling ^810), 
13 East, 18 ; 104 E. R. 272. 

1231. . Legal effect of am- 

biguous agreement.] — If an agreement be am- 
biguous, its legal effect should be stated in the 
declaration. — Shepherd i\ Duncan (1849), 14 
E. T. O. S. 223 ; affd. (1850), 15 L. T. O. S. 303, 
Ex. Ch. 

1232. Allegation in very terms of contract — 

Whether necessary.]— It is not always sufficient to 
allege a contract in the very terms of it ; the 
statement must lead deft, to know what pltf. 
seeks to recover.— C^ombe v, Woolf (1832), 8 
Bing. 156 ; 1 Moo. & S. 241 ; 1 L. J. C. P. 51 ; 
131 E. R. 300. 

1283. Consideration — Defendant’s right to 

particulars.] — The rule that if deft, to a second 
action attempts to put on record a plea inconsistent 
with any traversable allegation in the declaration 
in the first action he will be estopped from doing 
so, does not apply to a plea in confession & avoid- 
ance or to a special plea necessitating proof by 
deft. 
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SecU 8 . — Form and contents : Suh-8ec1, 0,] 

Whore a necessary traversable allegation is 
omitted from the statement of clabu in the first 
action A deft*, does not tlien take advantage of 
the omission, he cannot in a second action allege 
that there was not traversable allegation in the 
statement of claim in the fii’st action (Bankes, J.)« 

Deft, is entitled to particul^ of consideration 
when agreement is sot up without stating con- 
sideration. — (’ooKE V. Hickman, [1911] 2 K. B. 
1125; 81 L. ,T. K. B. 38; 106 L. T. 890; 65 
Sol. Jo. 008, D. C. 

1234. Setting out agreement — Subsequent 

statement that work under agreement.] — It is a 

legit unatc mode of pleading to set out an agree- 
ment, A then to state that work has been done 
under it (Patteson, J.). — Mills v. Blackaij. 
(1847), 11 Q. B. 868 ; 17 L. J. Q. B. 81 ; 10 L. T. 
O. S. 220 ; 12 Jur. 98 ; 1 10 E. K. 511. 

1235. Signature.] — Demurrer to a bill for 

specilic performance, alleging an agreement in 
>\riting to which, as set forth in the bill, no name 
was signed, but not alleging that tlie agi’eement 
V as signed : — Held : tlie demunvr was bad, as the 
court would intend, in favour of the bill against 
the demurrer, that a written agreement was an 
agi*eement signed. 

Sevible : it is not necessai'v to plead the Statute 
of Frauds if it appeal's negatively on the face of 
the bill tluat the requisitions of that Act have not 
been complied with. — Hist r. Hobson (1824), 1 
Sim. A St. 543 ; 2 L. J. O. S. Ch. 80 ; 57 E. R. 215. 

1236. General averment of existence & 

eitect — Necessity to state whether agreement in 
writing or by parol — Or result of series of docu- 
ments.] — Senihle : W henever in any pleading an 
ligi'eement is alleged, it is not sufficient generally 
to aver the existence of an agreement, A to state 
its effect ; but the pleading should state whether 
the agreement relied on is in writing or by parol, 
or the i*esult of a series of documents. — Turquand 
& Capital & Counties Bank v, Fearon (1879), 
48 L. J. Q. B. 708 ; 40 L. T. 543, C. A. 

1237. Simple averment of promise to pay 

debt — Statute of Limitations.] — Defts. contended 
that an allegation in pltf.’s pleadings which simply 
stated that there was a promise to pay the debt 
w^hich was the cause of action, was not sufficient 
to take the debt out of the Statute of Limitations, 
for there w^as no allegation that such promise was 
made in writing ; consequently the pleadings 
admitted that the debt was barred by the statute ; 
— Held : the allegation in the pleadings was 
sufficient, A the pleadings need not liave stated 
that the promise made was made in writing, which 
was a matter to be shown by the evidence to be 
produced at the trial. — Pascal v. Richards 
(1881), 44 L. T. 87, 88, 

Effect of documents to be stated briefly.] — 

See Part HI., Sect. 11, ante. 

Bills of exchange A other negotiable instruments 
— Action on.] — See Bills of Exchange, Vol. VI., 
p. 461, No. 2943. 

Bonds — Statement of claim.] — See Bonds, Vol. 
VII., p. 243, Nos. 801-880. 

Assignment or suggestion of breaches under 

8 & 9 Will. 3, c. 11, s. ^.y-See Bonds, Vol. VII., 
p. 245, Nos. 881-901. 

Breach of trust — Action for.] — See Trusts A 
Trustees, Vol. XLIII., p. 1025, Nos. 4649 et seq. 

Certiorari — Removal of cause by — Proceedings 
after removal.] — See Crown Practice, Vol. XVI., 
pp. 449—460, Nos. 3184—3180, A Supp. 

Commons — Action by commoners.]— Com- 
mons, Vol. XI., p. 47, Nos. 673-089. 


Condition of mind.] — See R. S, 0., Ord. XIX., 
r. 22 ; Part III., Sect. 12, ante. 

Conditions precedent.] — See R. S. Ord. XIX., 

r. 14 ; Part 111., Sect. 10, ante. 

Contract.] — See Agreement, eupra ; Contract, 
Vol. Xll. 

Copyright — Infringement of.] — See Copyright, 
Vol. XIII., p. 225, Nos. 049-062. 

Custom.]— Customs A Usages, Vol. XVII., 
p. 22, Nos. 227-239. 

Damages — Matters in aggravation A mitiga- 
tion.]— AVc Part III., Sect. 9 ; Part IV., Sect. 3, 
anU : Damages, Vol. XVII., p. 129, Nos. 372-379. 

Special damage must be pleaded.] — See 

Damages, Vol. XVII., p. 163, Nos. 649-554. 

Defamation — Defamatory statement.] — See Libel 
A Slander. Vol. XXXII., p. 08, Nos. 904-978. 

Slander of title.] — See Libei. A Slander, 

Vol. XXXII., p. 203, Nos. 2525 et acq. 

Pleading publication.] — See Libel A 

Slander, Vol. XXXll., p. 89, Nos. 1198 ct aeq. 

Special damage.] — See Libel A Slander, 

Vol. XXX J I., p. 169, Nos. 2082 et aeq. 

Necessity for innuendo.] — See Libel A 

Si^NDER, Vol. XXXII., p. 65, Nob. 932 et aeq. 

Documents.] — See R. S. C., Ord. XIX., r. 21; 
Part III., Sect. 11, ante. 

1238. Donatio mortis causa — Necessity to state 
facts alleged to constitute valid gift.] — A statement 
of claim alleged that an intestate “ two days 
before his death made a good A valid donatio 
mortis vavaa to pltf. of the whole of his moneys 
standing on deposit to his account at the Ellesmere 
Savings Bank,” but did not state any facts 
amounting to a dojudio mortis causa. 

Demun'cr allowed, on the ground that the facts 
alleged in the stn-U^ment of claim did not show a 
valid donatio mortis causa. — Re Parton, Towns- 
end r. Parton (1882), 36 W’. R. 287; 45 L. T. 
755. 

-.] — Sec, generally, (ilFTS, Vol. XXV., 
p, 541, Nos. 28(> ei seq. 

Easements.] — See Easements, \^o1. XIX., p. 76, 
Nob. 456 el seq. 

Executors.] — Sec Personal Representatives, 
infra. 

Foreclosure actions.] — See Mortgagic, Vol. 
XXXV., p. 5(59, Nos. 30J4-8U16. 

Fraud.] — See l*art III., Sects. 7, 12, ante. 

Husband A wife — Ante-nuptial obligations of 
wife.] — See Husband A Wipe, Vol. XXVTI., 
p, 175, Nos. 1433 et seq. 

Implied contract or relation.] — See R. S. C., 

Ord. XIX., r&rt III., Sect. 14, ante. 

1239. Money payable on certain day — Necessity 
to state whether date of payment past — Or not yet 
come.] — In all actions founded upon torts, w’hero 
nothing certain is demanded or recoverable, 
accord A satisfaction is a good ]»lea. In an action 
for breach of contract, the falsity of a warrant 
made by deft, subsequent to the date of the con- 
tract will not entitle pltf. to recover damages. 
Where a claim is made in ri^spect of money payable 
on a certain day, the pleading must state clearly 
whether the date of payment is past or not yet 
come. — Andrew v, Boughey (1562), 1 Dyer, 
75a; 73 E. R. 160. 

Injunction — Application for by action .] — ^See 
Injunction, Vol. XXVIII., p. 499, Nos. 1001 et aeq, 

Does not run with land.] — See Injunction, 

Vol. XXVIll., p. 303, No. 11. 

1240. Insurance — Action on marine policy — 
Conditions A exceptions need not be set out.] — In 
an action on a policy insurance against loss by 
perils of the sea with a clause excepting loss by 
capture, seizure, A consequences of hostilities, it 
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is not necessary for a pltf . whose ship has been lost 
at sea to prove that it was not lost by the excepted 
causes. 

In an action on a policy insuring a ship against 
loss by capture, seizure, & consequences of 
hostilities, pltf. fails if on the evidence the pro- 
babilities are equally in favour of a loss by the 
perils insured against <fe a loss by other perils. 

Rules for determining the incidence of tlic 
burden of proof in actions upon policies of insur- 
ance contaming exceptions from liability. 

I noticed in looking at the forms of declaration 
for actions for loss or damage to goods dui*ing 
carriage by sea that of the tlu’ee given two rider 
in general terms to the bill of lading exceptions & 
negative them, while one does not. It was, of 
course, at all times the practice for deft, to set up 
in his plea any exceptions upon which he relied. 
Upon the whole I have come to the conclusion that 
before the Judicature Acts it was considered the 
safer course to set out the exceptions & to negative 
them in the declaration, & that, too, whether they 
were contained in a separate clause or not. 

When one turns from the old form of pleading 
to the modern, the change is striking. A form of 
statement of claim on a policy of marine insurance 
is given. It is quite short. The terms of the 
I)olicy are not set out, still less are the oxceptk>ns. 
If a t/otal loss is claimed all one need say is “ loss 
total ” ; while it is noteworthy that if a paidieular 
average loss is claimed Sl the policy contains the 
d per cent, franchise, it is necessary to say “ loss 
partial, exceeding 3 per cent.” 

I may further remark that when the form for 
total loss is used no paidiculars will be ordered of 
how the peril relied on arose. A pltf. who alleges 
that his vessel was lost by a peril of the sea or by 
sinking cannot be ordered to state how the sinking 
came about. These forais were prepared at a 
time when tlio older rules of pleading were well 
known & when it was desired to simplify them. 
The fact that the form for a total loss does not 
make any provision for setting out or negativing 
exceptions, & merely describes the loss as due to a 
I)cril insured against, would seem to show that its 
framers, wliile stating the facts necessary to be 
proved, inUmded to limit the form strictly to these 
facts Ac discarded unnecessary averments, while 
the form for a particular average loss shows that 
the framers well knew what averments were 
necessary. If the question under discussion is to 
be decided upon forms of pleading, I have come to 
the conclusion that the free of capture seizure 
exception need not be set out & need not be 
negatived (Bailhaciie, J.). — Munko, Brice & 
Co, V, War Risks Assocn., Ltd., [1918J 2 K. B. 
78, 85, 86 ; 88 L. J. K. B. 609 ; 118 L. T. 708 ; 
34 T. L. R. 331 ; 14 Asp. M. L. C. 312 ; reversed on 
inference of fact^ 6vib nom, Munro, Brice & Co. v. 
Marten, Same v, R., [1920] 3 K. B. 94, C. A. 

Knowledge.]— R. S. C., Ord. XIX., r. 22, 
Part III., Sect. 12, ant>e. 

Landlord & Tenant — Pleading assignee’s title.] — 

See Landlord & Tenant, Vol. XXXI., pp. 427, 
428, Nos. 6728-5732. 

Libel.] — See Defamation, supra. 

Light — Obstruction of.] — See Easements, Vol. 
XIX., p. 77, No. 466. 

Lost grant.] — See Easements, Vol. XIX., 
pp. 77, 78, Nos. 460, 467. 

Malice.]— R. S. C., Ord. XTX., r. 22, Part 
III., Sect. 12, ante. 

Malicious prosecution.] — See Malicioxts Prose- 
cution, Vol. XXXIII., pp. 611-615, Nos. 689-596. 

Master & servant — ^Liability of master in cases 
of accident or death caused by defective plant.] — 
5 * 


See Master & Servant, Vol. XXXIV., p. 203, 
Nos. 1162 et seq, 

Seduction.] — See Master & Servant, 

Vol. XXXIV., p. 178, Nos. 1439 et seq. 

Merchant Shipping Act — Exact violation to be 
pleaded.] — See Admiralty, Vol. I., p. 180, Nos. 
928, 929. 

Money had & received.] — See Contract, Vol. 
XII., pp. 539 et eeq. 

Money paid.] — See Contract, Vol. XII., pp. 520 
ct seq. 

Money lent.] — See R. S. C., Ord. XX., r. 10 ; 
Ord. III., r. 10, Sect. 3, sub-sect. 4, ante. 

Negligence.] — See, generally, Negligence, Vol. 
XXXVI. 

1241. Collision suit — Sufficiency of general 

allegation.] — Pltf. may plead new matter in reply, 
if it is really matter of reply, & not properly part 
of the case set up in his libel. 

A pltf. whose vessel has been run down at anchor 
may charge negligence generally, & the biirden of 
proof, the collision being proved, is thrown upon 
deft, to establish his defence. 

Where plif.’s vessel was run down at anchor & 
pllf. pleads that fact, charging negligence generally, 
& the answer pleads that the collision was not 
occasioned by negligence, but by violence of 
tempest sea, which prevented the anchor of 
deft.'s vessel from holding, pltf. may reply that 
the collision was occasioned by default of deft.’s 
ground tackle. — The Bothnia (1860), Lush. 52 ; 
29 L. J. P. M. & A. 65 ; 2 L. T. 160. 

1242. Necessity to allege par- 

ticular act relied on.] — If a pltf. in a collision suit 
intends to rely on a particular act of negligence by 
deft., he is bound specifically to allege that act in 
his pleadings, & it is not sufficient that the act 
may be included generally in an allegation in the 
pleadings, which do not state clearly such par- 
ticular act, as it is likely to mislead deft., & prevent 
his being prepared to meet that particular case. — 
The Marpesia (1872), L. R. 4 P. C. 212 ; 8 
Moo. P. 0. C. N. S. 468 : 26 L. T. 333 ; 1 Asp. 
M. L. C. 261 ; 17 E, R. 387, P. C, 

1243. Necessity to give particulars.] — 

A vessel at anchor was run into & damaged by a 
vessel in motion. In an action for damages, the 
owners of the vessel at anchor delivered a state- 
ment of claim in which they alleged that those on 
the vessel colliding with them did not take proper 
Ac seanianlike measures to keep clear. A sum- 
mons for particulars of the measures which should 
have been taken having been dismissed by the 
registrar : — Held : as pltfs. could give no par- 
ticulars, the allegations should be struck out, the 
judge at the trial having the power to deal negli- 
gence proved but not pleaded. — The Kanawha 
(1913), 108 L. T. 433 ; 12 Asp. M. L. C. 317. 

.] — See, generally. Admiralty, Vol. I. ; 

Shipping, Vol. XLI. 

1244. Solicitor & client — Allegation of 

retainer without stating consideration.] — In an 

action against an attorney for non-feasance in not 
looking suflioiently into a title, it is sufficient to 
state that he was retained as attorney without 
stating the consideration. 

If diligence would have been ineffectual, deft, 
must prove it, — Bourne v, Diggles (1814), 2 
Chitt. 311. 

1245. Issue must be clearly pleaded.] — 

Wlien it is sought to make a solicitor liable for 
negligence, that issue must be raised clearly upon 
the pleadings. — Bettyes v, Maynard (1883), 49 
L. T. 389 ; 31 W. R. 161, C. A. 

— .] — See, generally, SonciroRS, Vol. 
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Sect, 3 , — Form and conienie : Suh~scvt,iS, Sects, 4, 


1246. Action for personal injuries — Particulars 
of loss.] — In an action for personal injuries where 
the accident out of which the action arose occurred 
in 1880 & the statement of claim was delivered 
in 1886, claiming hiter alia i‘1.000 for loss of busi- 
ness : — Ileld : defts. weiv entitled to particulai's 
of the loss of business notwithstanding t.hat their 
defence had aheady been delivered. — Watson r. 
North Metropolitan Tramways Co. (1886), 3 
T. L. K. 273. D. C. 

Notice.]— Ncc H. S. C ., Ord, XIX., r. 23; Part 
III., Sect. 13, ante. 

Nuisance.] — See, fjn^eraUy, Nitsance, A'ol. 
XXXVI. 

1247. Inevitable nuisance — Rabbit cours- 

ing.] — The fact that rabbit coursing is an inevitable 
nuisance is a fact which ought to be pleaded, the 
com*t cannot take judicial notice of such a fact, 
but it must be proved by evidence. — Ayers r. 
Hanson, Stanley & Princp: (1012), 56 Sol. Jo. 
735. 

Particulars.] — See Part XIV., post. 

Personal Representatives — Actions against.] — 

See Executors & Administrators, Vol. XXIV., 
p. 732, Nos. 7509—7607. 

Actions by .] — See Exech tor-. A Adminis- 
trators, Vol. XXIV., pp. 719-720, Nos. 7476- 
7477. 

Presumption of law.] — See K. S. C., Ord. XIX., 
r. 25, Part III., Sect. 8, ante, 

1246. Privilege — Necessity to set out nature of 
privilege — Liability of sheriff.] — Declaration in case 
stated that a suit in Chancery, by J. against F. ^ 
the present pltf., being pending, it was ordered by 
the Court of Chancery that J. should pay money 
into court to the credit of the cause, subject to the 
further order of the court : that J. having con- 
temptuously neglected so to do, to pltf.’s damage, 
pltf. caused a writ of attaclunent to be sued out of 
Chancery against J., directed to deft., being 
Sheriff of N., which writ was delivered b) deft, to 
be executed ; whereupon it became deft.’s duty 
to execute it in a cai'eful proper manner : yet 
deft, wrongfully, careles.sly, ^ improperly, A 
against pltf.’s consent, attached J. by his body, J. 
being then pri\ileged from being so attached, A 
deft, well knowing the premises ; that J. was 
discharged by the Court of Chancery from the 
attachment ; A, by means of the premises, pltf. 
was deprived of the benefit of the writ, A delayed 
A hindered in compelling J, to pay, A was put to 
expenses A trouble in causing another writ to be 
issued, A Avas also put U) costs in opposing J.’s 
discharge, A was othei-wise damnified : — Held : 
bad, for not setting out the nature of J.’s privilege, 
A that the objection might be taken on demurrer 
to the declaration, though not assigned for cause. 

Semble : the declaration disclosed no cause of 
action. — Lloyd v. Wood (1836), 5 Ad. A El. 228 ; 

2 Har. A W. 158 ; 6 Nev. A M. K. B. 822 ; 5 
L. J. K. B. 200 ; 111 E. K. 1152. 

General privileges & exemptions of Crown 

in legal proceedings .] — See Constitutional Law, 
Vol. XI., pp. 518, Nos. 236 et seq. 

Diplomatic privileges .] — See Constitu- 
tional Law, Vol. XI., pp. 536, Nos. 390 et seq, 

Privilege from arrest .] — See Contempt of 

Court, Vol. XVI., pp. 79, Nos. 970 et seq, 

Privilege of clerg ^.] — See Ecclesiastical 

Law, Vol. XIX., pp. 364-365, Nos. 1811-1823. 

Salvage.] — See Admiralty, Vol. I., pp. 178, 
Nos. 906 et seq,; Shipping, Vol. XLL, pp. 823 
eteeq. 


Seduction.] — See Master A Sicrvant, Vol. 
XXXIV., pp. 178, Nos. 1439 et seq. 

Title to land — Action for recovery — Statement of 
claim.] — See Beal I^operty, Vol. XXXVIII., 
p. 776, Nos. 1114-1118. 

Specially indorsed writ.] — See Heal 

Property, Vol. XXXVIll., pp. 773, Nos. 1062 
et seq, 

— Particulars.] — See Heal Property, 
Vol. XXXVIII., p. 777, Nos. 1119-1120. 

Defence.] — See Heal Property, 

Vol. XXXVIII., pp. 777-778, Nos. 1121-1130. 

Evidence.] — See Real Property, 

Vol. XXXVIII., pp. 779, Nos. 1139 ct seq, 

Estoppel as between landlord & tenant.] — 

See Landlord A Tenant, Vol. XXX., pp. 317, 
Nos. 63 et seq. 

Assignment & devolution of reversion — 

Pleading assignee’s title.] — Sec Landlord A 
Tenant, Vol. XXXI., pp. 427, Nos. 5728 ct seq. 

Agreement for lease — Title to be shown by 

lessor.] — See Landlord A Tenant, \o\. XXX., 
pp. 395, Nos. 584 et seq. 

Waiver of production of title — Agreement for 
lease.] — See Landlord A Tenant, Vol. XXX., 
pp. 397, Nos. 003 et seq. 

Watercourse — Liability for injurious diversion — 
Necessity to show title.] — See Waterh A Water- 
( OURSES, Vol. XLIV., p. 25, Nos. 166-169. 

Way — Action for disturbance.] — See P^askments, 
Vol. XIX., pp. 121, Nos. 812 et seq. 

Action for trespass.] — Sec P^asements, 

Vol. XIX., pp. 122, Nos. 825 et seq. 

Wills — Undue influence.] — See P^xeci tors A 
Administrators, Vol. XXllI., p. 129, Nos. 1276 
et seq. 

Pleadings in probate actions.] — See Sect. 15. 


.—SPECIALLY INDORSED WRITS. 

R. S. C., Ord. XX., r. 1. The delivery of statcnu'nts of claim 
shall he rcKulated as lolJows : 

(a) Where the writ is siKM'i.dlv indorned iindcr Order III , 
Rule 0, no fiutlier stateinout of ( laiin sh.iil be delivered, 
but the indorsement on the writ shall be deemed to be 
the statement of claim. 

Ord. HI., r. 6. In actions — 

(1) Where the plamtitf seeks to reeo\er a debt or liquidated 

demand m money payable by the defendant, with or 
without interest, arising 

(a) upon a eontract, express or implied (as, for 
instanee, on a bill ot exchange, promissory 
note or cheque, or other simple contract 
debt) : or 

(0) on a bond or contract under seal for payment of 
a liquidated amount ot money ; or 

(c) on a statute where tlie sum souglit to be re- 

covered is a flxed sum of money or in tlic 
nature of a debt otlier tlian a penalty ; or 

(d) on a guaranty, whether under seal or not, 

where the claim against the principal Is in 
respect of a debt or liquidated demand ; or 
(r) on a trust ; or 

(2) Where a landlord seeks to recover possession of land 

with or without a claim for rent or mesne proHts, 
against a tenant wliosc term has expired or has bee n 
duly determined by notice to quit or has become 
liable to forfeiture for non-payment of rent, or against 
persons claiming under such tenant ; or 
(:i) Where the plaintiff seeks to recover possession of a 
specific chattel with or without a claim for the hire 
thereof or for damages for its detention ; 

the wTlt of summons may, at the option of the plaintiff, bo 
specially indorsed with a statement of his claim, or of the remedy 
or relief to which he claims to be entitled. Such special indorse- 
ment may be to the effect of such of the Forms In Appendix C., 
Section IV., as sliall be applicable to the case or in a similar 
form. 

Ser^ ijcnerally, Prautige, Paft IV. 

I’leadings defined, see Part I., Meet. 2, ante, 

1249. Whether statement ol claim necessary.] — 

Where a writ is specially indorsed, it is unnecessary 
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to deliver a statement of claim. — Atkins v. 
Taylor (1870), I Char. Cham. Cas. 53 ; Bitt. 
Prac. Cas. 89. 

1250. .] — The action was brought on a 

dishonoured cheque, and the writ was specially 
indorsed. The deft, entered an appearance & 
gave notice that he required a statement of claim 
to be delivered. He did not deliver his defence 
within ten days after his appearance. The pltf- 
signed judgment in default of defence. In support 
of the appeal it was contended that tlie judgment 
was regularly signed as no statement of claim 
could be required where the writ was specially 
indorsed. 

I have come to the conclusion that in all cases 
in which the writ is specially indorsed no further 
statement of claim can be required & that Ord. 
XX., r. 1 (If), really means that the deft, is to have 
the right of requiring a statement of claim save 
as aforesaid. I think that it is clear from several 
of the other rules that it was not intended that a 
statement of claim should ever be delivered where 
the writ is specially indorsed (Field, J.). — G. v. H., 
[1883J W. N. 233 ; Bitt. Kep. in Ch. 160. 

1251. Disputed claim for large sum with 

interest.] — Wliere the special indorsement on a 
writ claimed a large sum for interest at 12 per cent., 
which claim deft, disputed, it was said that the 
form of summons ought not to have been for 
particulars but for a statement of claim, so that 
it might appear on the pleadings what was pltf.’s 
case A what^deft.’s case, <fe an order was accordingly 
made for a statement of claim. — Sciiombekg v, 
ZoEBELLi (1870), 2 Char. Cham. Cas. 30 ; Bitt. 
Prac. Cas. 143. 

1252. Specially indorsed writ together with 
notice in lieu of statement of claim — Whether 
equivalent to statement of claim — “ Pleading.”] — 

1 think that a specially indorsed writ, coupled 
with notice in lieu of statement of claim,' is to be 
treated as a statement of claim for all purposes, 
&; may be demurred to. It is a “pleading” 
(liiNDLEY, J.). — Robertson i\ Howard (1878). 
3 C. P. L).280 ; 47 L. J, Q. B. 480; 38 L. T. 715; 
20 W. R. 083. 

1253. .] —This demurrer must be 

overruled. The Judicature Acts intended to 
shorten & simplify the which had 

formerly been adopted, & with that object the 
rule was framed enabling i)ltf. to give notice that 
his claim was that which appeared by the indorse- 
ment on the writ. Now without saying that a 
statement of claim worded like the one before us 
would be for all purposes good, 1 think that in 
the present case any objection as to the sufficiency 
of the notice caimot be raised by demurrer. There 
may possibly be cases where the writ having set 
out all the facts, tlie defts. may demur on the 
ground that they sIk^w no cause of action. But 
where, as here, the compLaint is that the state- 
ment gives imperfect & incomplete particulars 
of the claim, the proper course is not to demur, 
but to apply to a judge under the rule for a further 
statement (Watkin Williams, J.). — Fawcus r. 
Charlton (1883), 10 Q. B. D. 510 ; 52 L. J. Q. B. 
710. 

1254. Service of specially indorsed writ — Word 
“ delivery ” not inserted.] — In the present case no 
form of claim is to be delivered at all, but the 
special indorsement on the writ is in place of a 
form of claim, & although it is practically the form 
to be used where separate statements of claim 
are made, I do not think it essential that the word 
” delivered ” should be on the back of the writ. 
I cannot see any object in having it there. No 
doubt the date of the issue of the writ should be 


stated on it before service, but a man knows 
when a writ is served on him, if it were necessary 
to state the date of service before serving it the 
process server would have to carry a pen & ink 
& insert the date at the time of effecting service. 
He might as well be requiied to fill up on the spot 
the memorandum of service. Moreover, one does 
not speak of delivering a specially indorsed writ, 
but of serving it. The objection is without sub- 
stance, & we should be yielding to a technicality 
if we allowed it (Hawkins, J.). — ^Veale v. Auto- 
matic Boiler Feeder Co., Ltd. (1887), 18 
Q. B. D. 631 ; 56 L. J. Q. B. 307 ; 35 W. R. 454. 

1255. At any hour of day — Not a “ plead- 

ing.”] — A specially indorsed writ is not a pleading 
within the meaning of Ord. LXIV., r. 11, & service 
thereof may be effected at any hour of the day. — 
Murray v. Stephenson (1887), 19 Q. B. D. 00 ; 
50 L. J. Q. B. 047 ; 56 L. T. 720 ; 35 W. R. 666. 

1256. Equivalent to delivery of statement 

of claim — Within Ord. XXL, r. 6.] — The service of 
a writ specially indorsed under Ord. HI., r. 6, 
is delivery of a statement of claim to deft, within 
the meaning of Ord. XXI., r. 0, so that deft, has 
ten days from the time limited for appearance 
within which to deliver his defence. 

Where a pltf. has obtained judgment irregularly 
the deft, is entitled cx debito justitice to have such 
judgment set aside ; & the court has only power 
to impose terms upon him as a condition of giving 
him his costs. — A nlaby v, Ihi/ETOHius (1888), 
20 Q. B. D. 764 ; 57 I.. J. Q. B. 287 ; 58 L. T. 
071 ; 30 W. R. 487 ; 4 T. L. R. 439, C. A. 

1257. Form of indorsement — Forms of statement 
of claim not applicable.] — The forms given in 
Appendix C, s. 4, are the forms of statement of 
claim generally, & are not adapted, as they stand, 
for indorsement on a writ. Every one of them 
ends with “ delivered,” which, when filled up, 
would be “ Delivered by Messrs. A. & B., solicitors 
for the pltf. on ” such a day — words inapplicable 
to an indorsement on the writ. Appendix A, 
No. 2, gives the form of a specially indorsed writ, 
which after the signatiu'e proceeds, “ & the sum 
of £ (or such sum as may be allowed on 
taxation) for costs. If the amount,” etc. Indeed, 
it is clear from forms 1 A 2 of Appendix A, that 
such an indorsement as, “ The pltf. also claims 
interest on £3,514 15s. 5d. from the date of this 
writ,” etc., is no formal part of any writ at all, 
whether specially indorsed or not. If, therefore, 
any effect is to be given to it, it must be considered 
as a part of the indorsement, & to be taken into 
account in determining whether it answ^ers the 
descripti(^n of a proper “ special indorsement,” 
although it comes after the signature (Lord 
Coleridge, C.J.). — Ryler v. Master, Sheba 
Gold Mining Co., Ltd. x\ Trubshawe, [1892] 
1 Q. B. 074, 081-082 ; 61 L. J. Q. B. 219 ; 66 
L. T. 228 ; 40 W. R. 381 ; 8 T. L. R. 309 ; 36 
Sol. Jo. 329, D. C. 


Sect. 5.— WRITS INDORSED WITH CLAIMS FOR 
ACCOUNT. 

See Practice, Part XVIII. 


Sect. C.— WRIT INDORSED FOR TRIAL WITHOUT 
PLEADINGS. 

See, note, R. S. C., Ord. XXX. ; Practice, Part 
XXXI. 
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Seda. 7, 8, 9, 10, 11, eub-aect. 1. ] 

Sect. 7.— FILING STATEMENT ON NON-APPEAR- 
ANCE OF DEFENDANT. 

See, now, H. S. C., Ord. XIII., rr. 12, 12a; 
R. S. C., Ord. XXX. ; Pkactice, Parts XV., XXXI. 


Sect. 8.— PARTIES. 

See Practice, Part XIX. 


Sect. 9.— ORDER FOR PLEADINGS ON SUMMONS 
FOR DIRECTIONS. 


See Practice, Part XXXI. 


Sect. 10.— JOINDER OF PARTIES. 

Sec Practice, Part XIX. 


Sect. 1 1. —JOINDER OF CAUSES. 

SUB-.SECT. 1.— In Generai.. 

R. S. C., Orf. XVIII., r. 1. Subject to the following Rules of 
this Order, the plaintiff may unite in the same action several 
causes of action, but if it appear to the Court or a Judge that 
any such causes of action cannot be conveniently tried or disposed 
Of together, the Court or Judge may order separate trials of an> 
of such causes of action to be had, or may make such other order 
M may be necessary or expedient for the separate disposal 
thereof. 


Joinder of Parties, R. S. C., Oid, XVI.; 
Practice, Part XIX. 

Cftiis6 of action — Definition of.] — Sec At’TioN, 
Vol. I., p. l.S, Nos. 101-108. 

1258. Joinder by plaintiff — Several causes— 
Alternative relief.}— Tlie pltf. teUs a storv, which 
may or not be supported by the evidence ; & he 
asks, upon certain facts alleged, that a particular 
agreement for partnership may be rescinded on 
the groMd of fraud, or, if the court shall not be 
of opinion that the facts justify such a decree, 
that upon certain additional facts alleged he may 
be held entitled to a disscjlution of the partnership 
on the ground of the deft.’s conduct. 

I am at a loss tri conceive how there is anything 
inconsistent in point of pleading in joining these 
Before the Judicature Act I 
think this form of claim would have been allowed. 
But the Judicature Act has enlarged the liberty 
of the pltf. in clainiing relief, for it is expressly 
provided that, subject to certain regulations, 
alternative relief may be asked & several causes 
of aetion may be joined in the same statement of 
claim. 


The only objection to this claim that could b 
urged 18 that there might be some inconvenienc 
& expense to the deft, caused by the prayer fo 
alternative relief, because he might have to prepar 
evidence to meet a double case at the trial. Bu 
liking at the claim before us, I doubt whethe 
^ere will be any gieat inconvenience (Lom 
CAIRN8, C.). — Bagot V, Easton (1877). 7 Ph Tl 
1 ; 47 L. J. Ch. 225 ; 37 L. T. 309 ; 20 W. R. 0(] 
O, A. 


1259. Numerous causes of action not 

Inttaately connected — Infringement of patents.] — 

Primd facie a dozen causes of action cannot be 
combined in one writ ; they must be so intimately 
connected as to justify their being included in 
one writ ; but when one finds no less than twenty- 
three, that seems to me to be an outrageous 
extension of the latitude given by the rules to a 
pltf. In dealing with a patent case, instead of 
the incidents of a patent case being in favour 
of relaxing the rules, it seems to me that they are 
against doing so, because the pltf. has had be- 
stowed on him by the patent law this privilege, 
that when he has started an action, the deft, has 
to make up his mind whether he intends to dis- 
pute the validity of the patent, &, if ho intends 
^ do so at the trial, is compelled to take the 
initiative himself <fe point out the different grounds 
on which he intends to object to the validity of the 
patent. Therefore, a very great burden is imposed 
on the deft, when the pltf. has multiplied his 
causes of action. Here the pltfs. have multiplied 
them to the extent of no less than twenty-three 
different causes of action. Now% it seems to me 
that the grounds on which tliey justify this, w'hon 
sifted, cannot be maintained (('olijns, M.R.). — 
Saccharin Cotipn., Ltd. v. Wild, [1903] 1 Ch. 
410; 72 L. J. Ch. 270 ; 88 L. T. 101 ; 19 T. L. R. 
154, C. A. 

1260. Joinder by plaintiffs — Alternative incon- 
sistent claims.] — A claim in wdiich the vendor of 
goods & the indorsees of a bill given by the pur- 
chaser to the vendor for the price jointly sue the 
purchaser to recover the price also upon the 
dishonoured bill is embarrassing 6c may therefore 
be struck out. — Smith v. Richardson (1878), 
4 C. P. D. 112 ; 48 L. J. Q. B. 140 ; 40 L. T. 250 ; 
27 W. R. 230. D. i\ 

1261. .] — It seems to me that this 

re-amended part of the statement of claim is 
open to objection. It introduces not merely an 
entirely new case, but one antagonistic to, &, 
as it seems to me, at variance with the case of the 
pltf. The one pltf. says he is incumbent 6c entitled 
to receive the rentchai*ge. The other says, if 
this is not so, he is entitled to sue in respect of it. 

I do not think two such cases, one depending 6c 
only arising on the other failing, can properly 
be combined (Hall, V.-C.). — A.-(J. Durham 
(Earl) (1882), 40 L. T. 20. 

1262. Joinder of personal claim by person 

suing on behalf of himself & other shareholders.] — 
— Pltfs. joined two causes of action against defts. 
From the statement of claim it appeared that 
certain paragraphs dealt with the cause of action 
of pltf. K. alone, and that the remaining para- 
graphs dealt with a joint cause of action of the 
pltf. K., as a shareholder, and certain other persons, 
being “ all the other shareholders ” of a certain 
company : — Held : such causes of action were 
misjoined. — Kelso v. Goldsmid (1889), 53 J. P. 
200 . 

1263. .] — Pltf. in his statement of 

claim on his own l^ehalf claimed damages from 
defts., who were directors of a company, for induc- 
ing him by fraud to pui'chase shares in the com- 
pany, & stated in his particulars of the alleged 
fraud, among other things, that defts. had 
declared & paid a dividend on the shares of the 
company w hen there were no profits, 6c he claimed 
in the same action on behalf of himself A all other 
the shareholders of the company a declaration 
that the payment of the dividend as aforesaid 
was ultra vires 6c illegal 6c judgment against the 
defts. for repayment of the amount of the dividend 
to the company: — Held; the pltf. was not 
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entitled under Ord. XVI., r. 1, to join both causes 
of action in one action, as the right to relief claimed 
in his personal capacity & the right to relief 
claimed by him as representing the shareholders 
did not arise out of the same transaction or 
scries of transactions within the meaning of the 
rule above-mentioned, — Stroud v, Lawson, [18981 
2 Q. B. 44 ; 67 L. J. Q. B. 718 ; 78 L. T. 729 ; 
14 T. L. R. 421 ; 46 W. R. 626, C. A. 

1264, Claims In respect of separate slanders 

— Some of one & some of other.] — Two pltfs. sued 
jointly for slander & delivered a statement of 
claim alleging several slanders, some of one pltf., 
some of the other : — Held : they were improperly 
joined, that they must elect which would proceed, 
& that the other must be struck out of the action. 
— Sandes V. WILDSMITH, [1893] 1 Q. B. 771 ; 62 
L. J. Q. B. 404 ; 69 L. T. 387. 

1266. Separate & distinct causes of action.] 

— Ord. XVI., r. 1, deals merely with the parties 
to an action, & has no reference to the joinder of 
several causes of action. 

Bales of cotton were shipped by several shippers 
upon a general ship for carriage to Liverpool, the 
bills of lading being similar. Upon arrival it was 
found that the number of bales landed fell shoH 
of those shipped, & that some of the landed bales 
could not be identified, their marks having been 
obliterated. These latter bales were sold & their 
proceeds distributed proportionately among the 
several consignees. Sixteen holders of bills of 
lading, nine being shippers seven consignees, 
joined in one action against the shipowners 
claiming damages for non-delivery of the number 
of bales specified in their bills of lading respec- 
tively : — Held : the causes of action of the several 
pltfs. were separate & distinct, A: could not be 
joined in one action under Ords. XVI. Ac XVIII., 
or otherwise. — Smurthwaite v. Hannay, [1894] 
A. C. 494 ; 63 L. J. Q. B. 737 ; 71 L. T. 157 ; 
43 W. R. 113 ; 10 T. L. R. 649 ; 7 Asp. M. L. C. 
485 ; 6 R. 299 ; H. L. ; revsg. S. C. sub nom, 
Hannay Ac Co. v. Smurthwaite, [1893] 2 Q. B. 
412, C. A. 

1266. .] — By the flooding of a mine 

of the defts. fifty miners, who were in their 
employment, were drowned. Thereupon fifty 
persons, being relatives respectively of the de- 
ceased miners, joined in bringing an action in the 
county court against the defts. under Lord Camp- 
bell’s Act Ac the Employers’ Liability Act, 1880 
(c. 72), in respect of their deaths, which were 
filleged to have been caused by the negligence of 
the defts. or of their servants ; — Held : as their 
causes of action were several, they could not be 
joined in one action. — (^arteu v. Rigby Ac Co., 
[1896] 2 Q. B. 113 ; 65 L. J. Q. B. 537 ; 74 L. T. 
744 ; 60 J. P. 581 ; 14 W. R. 566 ; 12 T. L. R. 
471, C. A. 

1267. .] — Where a libel is published 

in the same words & in the same document of 
different persons, they cannot be joined as pltfs. in 
one action of libel. — Peddie r. Kyle, [1900] 2 
I. R. 265. 

See, tvowy R. S. C., Ord. XVI. ; Practice, Part 
XIX. 

1268. Joinder against defendants — Breach of 
contract & negligence — Claims against school- 
master & doctor.]— Claim alleged that the pltf. 
was a medical man, Ac the deft. W. headmaster 
of Epsom College, & the deft. J. a medical man 
practising as a surgeon Ac apothecaiy in the neigh- 
bourhood of Epsom ; that the college was under 
the management of the medical council ; that the 
deft. W. had a separate boarding-house of his 
own, where he received boys to be educated at 


the college, Ac which was exclusively under his 
own management ; that the pltf. required an 
assurance & promise from the deft. W. that his 
son, if received by him, should be Ac remain under 
liis or his wife’s personal care, Ac not under the 
care of the council, Ac the deft. W. gave this 
assurance ; Ac it was agreed that the pltf. should 
pay for such medical attendance as nis son re- 
quired ; that upon these terms the pltf.’s son was 
received by deft. W. ; that the pltf.’s son became 
ill Ac was attended by the deft. J. ; that the illness 
proving to be scarlet fever, with the sanction of 
the deft. J. the deft. W. caused the pltf.’s son to 
be removed to a room in the infirmary of the 
college, which was not in a fit state to receive him, 
Ac in which he was not properly attended ; that 
owing to the removal the pltf.’s son became worse 
Ac died. As regarded the deft. W., the pltf. 
charged that he was guilty of a breach of contract 
with the pltf. in causing the boy to be removed 
to the infirmary, where he ceased to be under the 
deft.’s own personal care Ac was transferred to the 
care of the medical council, Ac further that he was 
guilty of negligence. As regarded the deft. J., 
the pltf. charged that the deft, was employed to 
attend upon his son, but that he neglected to 
exercise reasonable skill Afc care. In the 
alternative the pltf. charged that the deft. 
J. as a surgeon Ac apothecary warranted that 
he would exercise reasonable skill Afc care in his 
attendance upon his patients, yet that being 
employed to attend the pltf.’s son, he did not 
possess, or neglected to exercise, I'easonable Ac 
competent skill Ac care. The pltf. alleged that he 
had incurred expenses Ac loss in attending himself 
Ac in procuring attendance upon his son, Ac in 
procuring assistance in his business during his 
absence. Denman, J., ordered the claim to be 
struck out, on the ground that it w^as embarras- 
sing ; the Queen’s Bench Division affirmed the 
decision of Denman, J., on the ground that there 
was a misjoinder. The pltf. appealed to this 
court : — Held : the claims were rightly joined, Ac 
allowed the appeal ; the defts. to be at liberty 
to deny in general terms the averments of the 
claim. — Howell v. West, [1879] W. N. 90, C. A, 

1269. Causes of action totally disconnected.] 

— Ord. XXV., although in form abolishing 
demurrer's, has merely substituted other modes of 
procedure by which the objects of a demurrer so 
far as it sei’ved a beneficial purpose in obtaining 
a speedy decision of the point at issue can now be 
attained. Where the cause of action against one 
deft, is totally disconnected with that against the 
other deft, except so far as it arises out of an 
incident in the same transaction, there is a mis- 
joinder Ac it is not the case contemplated by 
Ord. XVIII., r. 1. 

Solicitors who were made parties with other 
defts. to an action, the statement of claim in which 
showed no reasonable case of action as against 
them ; — Held : entitled under Ord. XXV., r. 4, 
to an order dismissing the action as against them 
with costs Ac striking their names out of the pro- 
ceedings. To make solicitors or other parties 
to an action without seeking any relief against 
them except payment of costs or discovery is 
vexatious. — Burstaix v, Beypus (1884), 26 Ch. D. 
36 ; 53 L. J. Ch. 565 ; 60 L. T. 542 ; 32 W. R. 
418, 0. A. 

1270. Separate causes of action.}-—! am 

not aware that the Judicature Act or any principle 
that has ever been acted upon or affirmed in any 
court has said that you may confuse several 
separate A: distinct causes of action. What we 
used to know as a common law" cause of action, 
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& what is a common law caust‘ of action, imist 
still remain so, &: as such is open to tlie incidents 
of a cause of action so as to prevent that which 
is a separate cause of action being made a joint 
cause of action. The whole point here is this. 
The pleader having set out the separate causes of 
action, w^hich he has carefully & accurately 
described as separate causes of action, how can 
he combine these sepai‘ate causes of action so as 
tt) bring one action against two defts. in respect 
of their several liability on separate causes of 
action ? It seems L) me tliat it is impossible to 
maintain such a proposition (Lord Hausbcry, C. ). 
— Sadler r, (iREAT Western Ry. (\>., [189t)] 
A. r. 450 ; 05 L. J. Q. B. 402 ; 74 1.. T. Cm ; 15 
W. B. 51 ; 12 T. L. B. 391, II. L. 

1271. Resulting in same damage.] — 

Pltfs. brought an action against defts. for neg- 
hgently excavating near the pltf.’s house, there- 
by damaging it. Defts. in their defence denied 
liability, k attributed the damage wholly or in 
pait to the negligence of a water company in 
leaving their water-main insiitTiciently stopped. 
On an application by the pltfs. to add the water 
company as defts. : — UeJd : the causes of action 
against defts. and the water company being in 
respect of separate torts, though the resulting 
damage might be the same in each case, the water 
company could not be joined as defts. 

Ord. XVIII. relates to the joinder of causes of 
action, but Ord. XVI. does not. The pltfs. 
deshe to join the New Biver (Company, but to 
allow that to be done would be to allow' the 
joinder of a separate caiLse of action (Smith, L. J. ). — 
Thompson t\ I.ondon County Council. [1899] 
1 Q. B, 840 ; 02 L. J. Q. B. 025 ; 80 L. T. 512 ; 
47 W. B. 433 ; 43 Sol. Jo. 379, V. A. 

1272. Conspiracy — Judgment recoverable 

against some or one — Right to relief arising out of 
same series of transactions.] — In an action under 
s. 7 of the Conspiracy k Protection of Propeity 
Act, 1875, brought by several members of an 
association of master builders at H., where there 
was a strike, against the officials of various trade 
unions there, tlie jdtfs. by their statement of claim 
alleged that the defts., wdth the intention of 
compelling the pltfs. k other members of the 
association to accept the terms of the unions, 
combined k conspired together to watcli railw'ay 
stations and other places where w'orkmen im- 
ported by the association to replace the men on 
strike might happen to be, for the purpose of 
persuading those workmen not to work for the 
pltfs. or any of them, or any other member of 
the association, k in furtherance of the said 
combination k conspiracy wrongfullv did a series 
of overt acts therein specified for the purpose of 
persuading the workmen as aforesaid, by reason 
whereof the pltfs. suffered damage:- Held: 
(1) that the allegation in the statement of claim 
disclosed a joint cause of action, k that, even if it 
were not establislied that all the defts. ha<l com- 
mitted the acts complained of, judgment might be 
recovered against some or one of them ; (2) that 
the pltfs. could properly combine in bringing 
the action, inasmuch as the right to the relief 
clawed aiose out of the same series of trans- 
actions, & there was a common question of fact 
as well as law whether all the acts complained 
of were done in pursuance of a combination so 
as to render the defts. jointly liable in respect of 
them. 

Interlocutory injunction granted against two 


of the defts. — W alters v. Green, [1899] 2 Oh. 
696 ; 68 L. J. Oh. 730 ; 81 I.. T. 161 ; 63 J. P. 
742 ; 48 W. B. 23 ; 16 T. L. K. 632. 

1278. Charge of negligence & breach 

of duty against some.] — In an action against the 
promotoi's k directors of a company the statement 
of claim alleged that all defts. had been guilty of a 
conspiracy to defraud, in pursuance of which 
they had carried out certain purchases k loans, 
w'hereby pltf. was damnified, k fui^ther that 
defts. who were directors, in carrying out the 
purchasers iV: loans, acted negligently k recklessly 
k in breach of their duty as directors : — Held : 
the claims were jiroperly joined.—KEN'r Coat. 
Exploration Oo., Ltd. v. Martin (1900), 16 
T. L. B. 486, O. A. 

1274. Defendants joining conspiracy 

at different dates.] — Where an action is brought 
against a number of defts. jointly for an illegal 
conspiracy, the fact that separate defts. joined 
the conspiracy at different times is no ground for 
objection that the action is wrongfully constituted 
in law, as joining separate causes of action against 
S€‘pai’ate defts., there being in substance only one 
cause of action, viz. the conspiracy to injure. — 
O’Keefe u. Walsh, [1903] 2 I. B. 681. 

1275. Claim in respect of tort against some 

— Cannot be joined with claim in respect of separate 
tort against all.] — Where several defts. are sued, a 
claim for damages in respect of a tort alleged 
against some of th(‘m cannot be combined with 
a claim for damages in rt*spect of a separate tort 
alleged against all. — (iowER r. Couldridoe, 
[1898] 1 Q. B. 348 ; 67 L. .1. Q. B. 251 ; 77 L. T. 
707 ; 46 W. B. 214 ; 14 T. J.. B. 1(55 ; 42 Sol. Jo. 
197, i\ A. 

1276. With several slanders.] — Pltf. 

was engaged by 11. to act at a theatre of wJiich 
D. w’as lessee k manager. In an action brought 
by him against 11. k I), in respect of an alleged 
slander sx^oken by one deft . on one occasion k by 
the other deft, on anotlier occasion, k also in 
respect of an alleged conspiracy between them 
WTongfulIy to dismiss him from Ijis employment : — 
Held : these claims could not be joined in one 
action.— Pope r. llAWTitEY (1901), 85 Jv. T. 263 ; 
17 T. L. B. 717, C. A. 

1277. .] — -The statement of claim 

alleged that the defts. consy>ir(*d together to injure 
pltfs. by publishing defamatory matter, k that 
in pursuance tliereof they spoke k published of 
pltfs. and each of them in respect of their offices 
us officials of the union certain defamatoiy 
statements, k they claimed damages against th<* 
defts. No special damage was alleged or proved. 
The jury found that four of defts. ha^l conspired 
to slander j^ltfs., that aU defts. slandered pltfs. ; 
k they assessed the damages for the separate 
slanders X)ubli8hcd by each of the defts., but did 
not assess any damages on the conspiracy claim. 
.Judgment was entered for x)ltfs. for the respective 
amounts awarded to them by the jury, k for a 
declaration that the four defts. luul conspired to 
injure pltfs. by publishing oral defamatory state- 
ments of them : — Held : the causes of action for 
conspiracy k for the separate slanders by each of 
defts. were not improperly joined in one action, 
subject to the power of the judge to order separate 
trials of the different causes of action if in his 
opinion it would bo embarrassing to try them all 
in one action ; each of pltfs. held an office of profit 
or of honour, k that, as the slander imputed to 
each misconduct in his office, the action was main- 
tainable without proof of special damage ; k 
as damage was the gist of the cause of action for 
conspiracy the declaration was wrongly made. — 
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Thomas v. Moore, [19181 1 K. B. 565 ; 87 
L. J. K. B. 677 ; 118 L. T. 208, C. A. 

1278. Several claims differing in detail — 

Same cause of action — Improperly issued pro- 
spectus.] — Whore an action is brought by a share- 
holder against the company & its directors for 
relief in respect of an improperly issued pro- 
spectus, the fact that the relief claimed against 
the several defts. may differ in detail is no ground 
for objection that the action is bad as joining 
separate causes of action against separate defts., 
for in substance there is only one cause of action, 
namely, the improper issue of the prospectus. — 
Fhankenbtjrg V, Great Horseless Carriage 
(\).. [1900] 1 Q. B. 604 ; 09 L. .1. Q. B. 147 ; 81 
L. T. 084 ; 44 Sol. Jo. 160 ; 7 Mans. 847. C. A. 

1279. Joint & separate torts.] — As to the 

cases cited to suyjport the suggestion of misjoinder 
of separate causes of action, I do not think that 
they touch this case. There is here an averment 
of a joint 1/014) by both sets of defts., with a separate 
charge of tort against each ((Collins, M.R.). — 
Bullo(’k V. London Generat. Omnibus Co., 
[1907] 1 K. B. 204 ; 70 L. .1. K. B. 127 ; 96 L. T. 
906 ; 28 T. L. R. 02 ; 61 Sol. Jo. 00, 0. A. 

1280. Statement of claim seeking relief not 
mentioned in writ — Costs of former action between 
same parties for same object.] — An action was 
commenced by pltfs. in 1884 against defts. for 
alleged infringement of tlie pltf.’s patent. That 
action was, however, discontinued in consequence 
of the evidence adduced by defts. on inteilocutory 
]iroceedings, & pltfs. paid the costs. Pltfs., 
in May 1888, commenced anotlier action against 
d(*fts. for tlic same object ; ^ by their writ they 
claimed an injunction, delivery up of the infring- 
ing instruments, 6: an account, or damages k 
costs. The statomcmt of claim in the second 
action contained an allegation that, since dis- 
continuing the former action, pltfs. had discovered 
that d(‘ft.’6 evidence which led to its discontinuance 
was false. The statement of claim then contained 
a claim, which did not appear in the writ, that the 
second action might be treated as supplemental 
to the previous action, ^ that defts. might be 
ordered to repay the costs paid to them in the 
})revious action, it to pay the costs, charges, 
expenses of pltfs. of that action as between 
solicitor & client : — Held : it was irregular to 
introduce into the statement of claim a different 
cause of action not mentioned in the writ ; that 
llie causes of action contained in the statement of 
claim were entirely sepai’ate cV: distinct; & that 
the two paragraphs above mentioned must be 
struck out, leaving pltfs. to bring a separate action. 
-- United Telephone Co., I^td. v. Tasker, Sons 

Co. (1888), 69 L. T. 862. 

1281. Practice in Admiralty actions.] — The pltfs., 
the owners, masters, & crews of four steam - 
tugs, issued a writ of summons ’ni rem in the 
Admiralty Division claiming reward for alleged 
salvage services rendered to a ship, her cargo A 
freight. 

The owners of the ship, & of her cargo, appeared 
as defts., under protest, moved to set aside the 
writ, or, in the alternative, to strike out all the 
pltfs., except one, on the ground that their causes 
of action were separate & distinct ; — Held : the 
motion must be dismissed, the practice in Admii*alty 
as to parties to the suit, & joinder of causes of 
action, not being affected by the provisions of 
Ord. XVI., r. 1, Ord. XVIII., r. 1, as interpreted 
by Smurthwaiie v. Ilamiay^ No. 1265, anie , — The 
Mari^chal Suchet, [1896] 1\ 283 ; 65 Ij. J. P. 94 ; 
74 L. T. 789 ; 45 W. R. 141 ; 12 T. L. 11. 610 ; 
8 Asp. M. L. C. 168. 


Sub-sect. 2. — ^Actions for Recovery op Land. 

R. S. C., Ord. XVIII., r. 2. No cause of action shall, unless by 
leave of the Court or a Judge, be joined with an action for the 
recovery of land except claims in respect of mesne profits or 
arrears of rent or double value In respect of the premises claimed, 
or any part thereof, and damages for broach of any contract 
under which the same or any part thereof are held or for any 
wrong or Injury to the premises claimed : 

Provided that nothing In this Order contained shall prevent 
any plaintiff in an action for foreclosure or redemption from 
asking for or obtaining an order against the defendant for 
delivery of possession of the mortgaged property to the plaintiff 
on or after the order absolute for foreclosure or redemption, as 
the case may be, and such an action for foreclosure or redemp- 
tion, and for such delivery of possession shall not be deemed an 
action for the recovery of land within the meaning of these 
Rules- 

Provlded also, that In case any mortgage security shall be 
foreclosed by reason of the default to redeem by any plaintiff In 
a redemption action, the defendant In whose favour such fore- 
dosure lias taken place may by motion or summons apply to the 
( ourt or a Judge for an order for delivery to him of possession ol 
the mortgaged property, and such order may be made thereupon 
as the just lie of the case shall require. 

Hee Real Property, Vol. XXXVTIT., pp. 770- 
773, Nos. 1024-1061; pp. 784-785, Nos. 1173- 
1177, & Supp. ; Injunctions, Vol. XXVIII., 
p. 600, Nos. 1009-1014 ; Mortgage, Vol. XXXV., 
pp. 668-669, Nos. 3003-3009. 


Sub-sect. 3. — Claims by Trustee in 
Bankriwcy. 

R. S. C., Ord. XVIII., r. 3. Claims by a trustee in bankruptcy 
as sudi shall not, unless by leave of the Court or a Judge, be 
joined with anv claim by him in any other capacity. 

Actions, etc., by & against trustee & bankrupt, 
sec BANKKUKruY <Sr Insolvency, Vol. V., pp. 971, 
Nos. 7954 ct seq. 

Trustee & Conimittee of Inspection generally, 
see Bankruptc y So Insolvency, Vol. IV., pp. 206, 
Nos. 1886 et seq. 


Sub-sect. 4. — Claims by and against Husband 
and Wife. 

R. S. C., Ord. XVIII., r. 4. Claims by or against husband and 
wile may be joined with claims by or against either of them 
separately • 

See, generally, Husband & Wife, Vol. XXVII. 
Action by husband & wife with separate causes 
of action — Payment into court of lump sum — 
Apportionment.] — See Husband So Wife, Vol. 
XXVII., p. 261, No. 2213. 

Joint liability of husband for torts of wife.] — 
See Husband So Wife, Vol. XXVII., p. 214, Nos. 
1848-1852. 

Wrongs of wife during coverture — Liability for.] 

— See Husband & Wife, Vol. XXVII., pp. 213, 
Nos. 1844 et seq. 


Sub-sect. 6. — Claims by and against Personal 
Representatives. 

A, Clahns hy Personal He presen tatives, 

R. S. C., Ord. XVIII., r. 6. Claims by or against an executor 
or administrator as such may be Joined with claims by or against 
him personally, provided the last-mentioned claims are alleged 
to arise with reference to the estate in respect of which the 
plaintiff or defendant sues or Is sued as executor or administrator. 

1282. Joinder of claim by representative as such 
— With claim In own right.] — Action by adminis- 



144 PLEADINa, 


SecU 11 . — Joinder of causes: Sub-sect. 5, A. <£? BJ] 

trator. Ind^hiiaim assumpsit to intestate, Sc 
hisimvl compidassci for money due to adminis- 
trator, not joinable. — KooEits v. t\)OK (1092), 1 
Salk. 10 ; 1 Show. 266 ; Cai-tli. 235 ; 91 E. K. 9. 

1283. .] — Executrix sues for a debt due 

as executrix & in proprio jure, the write shall abate. 
— Hooker v, Quilter (1747), 1 Wils. 171 ; 2 
Stra. 1271 ; 95 E. K. 556. 

1284. .] — A count for money had & 

I'eceived by deft, to the use of the executor, as 
such, may be joined to a count for money had & 
received to the use of testator ; but a count for a 
debt due to the executor in his own right cannot. — 
Petrie v. Hannay (1790), 3 Term Rep. 659 ; 100 
E. R. 789. 

1286. Personal claim in respect of 

assets.] — WTien a pltf. sues in a representative 
capacity the statement of claim is to be lead for 
the purposes of demurrer as if the fact were 
stated therein. 

Semble : the provision of Ord. XVII., r. 5, 
authorising the joinder of a claim by an executor 
with a claim by him personally, refers to a case 
where pltf.’s personal claim is in i*espect of the 
assets of the testator as such. — Johnson r. Burges 
(1878), 47 L. J. Ch. 552. 

1286. Personal claim not in reference 

to estate.] — A tenant for life of a house granted a 
lease of it at a i*ent of £9 a year & the lease became 
vested in the deft. A year’s rent became due 
dming the lifetime of the tenant for life. The 
tenant for life died, & pltf., who was his sole 
executor, became entitled to the revei*sion ex- 
pectant on the determination of the lease. Subse- 
quently a half-yeai‘’8 rent became due. Pltf. 
brought an action to recover possession of the 
house &, as executor & also in his personal capacity, 
to recover £13 10s., being the amoimt of the year’s 
rent which accrued due in the lifetime of the 
tenant for life At the half-year's rent which accrued 
due subsequently : — Hefd : as the claims by the 
pltf. personally did not arise with reference to the 
estate of which he was execut<ir they could not 
be joined in the same action, & the order would 
be that pltf. .should elect which claim he would 
proceed with, failing such selection that the 
proceedings in the acUon should be stayed. — 
Tredp:gar (Lord) r. Roberts, [1914] 1 *K. B. 
283; 83 L. J. K. B. 159; 109 L. T. 731 ; 58 
Sol. Jo. 118, C. A. 

1287. With claim of deceased — Money had 

& received.] — Petrie v. Hannay, No. 1284, ante, 

1288. Money payable on bond.] — ^An 

executor cannot join a coimt upon a bond given 
to testator 6c a count upon a bond given to hi^elf 
as executor in the same action. — H osier v. 
Arundell (Lord) (1802), 3 Bos. & P. 7 ; 127 
E. R. 5. 

1289. Both amounts assets.] — A count 

upon a promise to pltf. as administratrix for goods 
sold & delivered by her after the death of the 
intestate may be joined with a count upon an 
account stated with her as administratrix, for 
the damages & costs when recovered would be 
assets. — Cowell v. Watts (1805), 6 East, 405 ; 
2 Smith, K. B. 410 ; 102 E. R. 1342. 

1290. .] — A count on an insimul 

compuiasset with pltf. as executor may be joined 
with a count for goods sold by testator. The 
criterion whether the counts are misjoined is, 
whether the money, if recovered, will be assets- 
in the hands of executor. If it will, executor, 
declaring as such, is not liable to the costs of those 
counts on which assets will be recovered. — 


Thompson r. Stent (1808), 1 Taunt. 322 j 127 
E. R. 867. 

1291. -An executor may join a 

count on promises to himself, as executor, with 
counts on promises to testator, when the sum 
recovered would be assets in his hands, — Powley 
t’. Newton (1816), 6 Taunt. 453 ; 2 Maish. 147 ; 
128 E. R. 1111. 

1292. .] — Counts on promises 

made to an intestate may be joined with counts 
on promissory notes, given to the administrator, 
as administrator since the death of intestate, 
because, where when recovered, the amount would 
be assets. — Court v. Partridge (1819), 7 Price, 
591 ; 146 E. R. 1071, Ex. Ch. ; affirming 8. C. 
sub nom. Partridge v. Court (1818), 5 Price, 412. 

1298. Work done.] — ^A count for 

work done by pltf. as administrator may be joined 
with coimte for goods sold & work done by the 
intestate, on promises to him. — Edwards v, 
Grace (1836), 2 M. & W. 190 ; 6 Dowl. 302 ; 2 
Gale, 241 ; 6 L. J. Ex. 68 ; 150 E. R. 723. 


B, Clahns against Personal Representatives. 

See R. 8. C., Ord. XVIII., r. 5, p. 143, ante. 

1294. Object of rule.] — It was said that the 
course which has been adopted in the present 
case derives countenance from the provision of 
Ord. XVI L, r. 5, by which “ claims by or against 
an executor or administrator as such may be 
joined with claims by or against him peisonally, 
proAided the last-mentioned claims are alleged to 
ai'ise with refei*ence to the estate in respect of 
which tlie pltf. or deft, sues or is sued as executor 
or administrator.” 

Assuming that the ” claim ” there spoken of can 
be considered to include a counterclaim, the 
meaning of that clause is this : In suing an 
executor or administrator, it frequently becomes 
a question whether he should be sued as legal 
personal representative or personally ; & the 

minds of the framers of that rule were directed to 
Ashby V. Ashby (No. 1305, post^ & cases of the same 
class). The object of that clause was to get over 
such dilliculties. The rule is one of a series of rules 
aUowing different causes of action to be combined 
together, & they are guarded by certain restric- 
tions (IIai.l, V.-C.). — Padwtck v. Scott, Re 
Scott’s Estate, Hcott v. Pad wick (1876), 2 
Ch. D. 736 ; 45 L. J. Ch. 350 ; 24 W. R. 723 ; 
3 Char. Pr. Cas. 107. 

1295. Claim against representative — With claim 
against representative personally.] — H. brought an 
assumpsit against P., administratrix of her hus- 
band, & declared that her husband had bought 
of him gold & silver & pearl, Sc was indebted unto 
him for them £200, & she, after his death, had 
likewise bought of him pearl, for £27, & that upon 
account she was found indebted both those sums 
unto him, & promised payment. Judgment for 
pltf. & assigned for error, that deft, was to be 
charged by two several actions, because she was 
charged in two manners, one in her own right, & 
the other as administratrix, & therefore the judg- 
ment was reversed. — Herrenden v. Palmer 
(1615), Hob. 89 ; 80 E. R. 238. 

1296. .] — A count for money had & 

received to the use of the pltf. by deft., as executor, 
after the death of testator, charges the deft. i>er- 
sonally, & cannot, therefore, be joined with 
counts charging him as executor only* — Brown 
V. Maclean (1849), 12 L. T. O. 8. 423 ; subsequent 
proceedings y 14 L. T. O, 8. 199. 
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1297. •] — count which states that 

the deft., as executor, was indebted to the pltf. 
for interest, for the forbearance at interest by the 

Itf. to the deft., as such executor as aforesaid, at 
is request of monies owing from the di'ft. as such 
executor as aforesaid, to the pltf., states a liability 
arising on a personal contract by the executor, & 
not one in liis representative character ; & such 
a count, therefore, cannot be joined with counts 
which seek to render the deft, liable in his repre- 
sentative character.— Bignell v, Harpur (1850), 

4 Exch. 773 ; 19 L. J. Ex. 108 ; 154 E. li. 1428. 

1298. Alleged to have arisen with 

reference to estate. J — ^At first it seemed to me that 
something turned upon the affidavits in the case, 

& as to whether or not these showed that the 
clams had arisen in reference to the estate of 
which the deft, was the executrix. But I am now 
clearly of opinion that that is not the true test, 
as the language of Ord. XVIII., r. 5, shows that 
the right to join claims against an executor as 
such with claims against liim personally is given 
provided the last-mentioned claims are alleged to 
arise with reference to the estate in respect of 
which he was sued. The word “ allege ” would 
oblige a party to make an allegation that such 
was the case ; but I doubt whether it is meant 
that such allegation should be made on the face 
of the writ, or in the statement of claim, or in 
some affidavit in the case. I am inclined to think 
that it was not limited to any one of the three 
(Denman, J.). — Davis Do. r. Haintsbury 

(1885), 1 T. L. K. 539, D. C. 

1299. Claim not arising with reference 

to estate.] — The earlier paragraphs of a statement 
of claim in an action against executoi‘s alleged 
that, in consideration of certain ser\ices which 
pltf. porfoiTucd for their testator in his lifetime A 
at his request, the testator had promised pltf. 
to bequeath the sum of £5,000, but that the 
testator had not done so. Then came t^\o para- 
graphs claiming the same in the alternative as 
against the defts. personally, on the ground that 
defts. had, by undue influence A fraud, induced 
the testator to break his contract with the pltf. 
as to leaving pltf. the above sum : — Held : these 
two pai'agraphs, as they showed a cause of action 
against defts. in their private capacity & without 
any reference to the estate of the testator, could 
not, under Ord. XVIII., r. 5, be joined with the 
claim against the executors as such.— Wjiitwoktii 
V. DARBisiinui: (1893), 08 ii. T. 210; 41 W. H. 
317 ; 9 T. L. K. 211 ; 37 Sol. Jo. 214 ; 5 B. 198, 
D, 0. 

1800. With claim against third party.] — 

That an executor cannot be jointly sued with 
another, because he is to be charged de bonis 
iestatoris A the other de bonis propriis, — Kemp v. 
Andrews (1091), Carth. 170 ; 90 E. R. 704. 

1801. Claim on promise by representative — With 
claim on promise by deceased.]— A count on a 
promise made by deft., as administrator, to pay 
money received by him, as such, to pltf.’s use, 
cannot be joined with other counts on promises 
made by the intestate. — Jennings v. Newman 
(1791), 4 Term Rep. 317 ; 100 E. R. 1050. 

1802. For rent.] — A count in assump- 

sit against husband A wife, who was administratrix 
with the will annexed, upon promises by testator 
to pay rent, cannot be joined with counts upon 
promises by the husband A wife, as administratrix, 
for use A occupation by them after the death of I 
testator. — ^Wigley v. Ashton (1819), 3 B. A Aid. 
101 ; 106 E. R. 000. 

1808. Claim on account stated with representa- 
tive — With claim on promise by deceased.] — A 


count upon a promise by deft, as executor to pay 
money m which he was found in arrear upon an 
account stated between him A pltf. of money due 
from testator, may be joined with counts upon 
promises by testator in his lifetime.— Ellis v, 
Bowen (1801), For. 98 ; 145 E. R. 1125. 

j[ 304 , .] — (1) A promise made upon 

good consideration by testator, that his executor 
shall pay, is a sufficient consideration for an action 
in assumpsit against the executor ; A in such 
action it is neither necessary to aver assets, nor 
a promise by the executor. . i. j u 

(2) On a count averring an account stated by 
deft, of moneys due from him as executor, the 
judgment shall be de bonis iestatoris. It may be 
therefore joined with counts on promises of 
testator — Powell v, Graham (1817), 7 Taunt. 
580 ; 1 Moore, C. P. 305 ; 129 E. R. 232. 

1305 . With claim for money had A received 

by representative — To use of plaintiff.] — A count in 
assumpsit for money had A received by deft., ^ 
executor, to the use of pltf. cannot be joined with 
a count for money due to pltf. from deft., as 
executor, upon an account stated with him of 
money due from him as executor. Sernble : a 
count for money paid by pltf. to the use of deft., 
as executor, may be joined with such a count on 
an account stated. — Ashby v. Ashby (1827), 7 
B. A C. 444 ; 1 Man. A Ry. K. B. 180 ; 6 I.. J. 
O. S. K. B. 41 ; 108 E. R. 789. 

1306. To use of representative.] — 

Ashby v, Ashby, No. 1305, ante. 

1307. With claim for work done— For 

representative.] — Counts for goods sold A to work 
A labour done for tlie deft, as executor cannot be 
joined with a count for money foimd to be due 
on an account stated with the deft, as executor.— • 
CoBNER r. Shew (1838), 3 M. AW. 350 ; 6 Dowl. 
584 ; 1 Horn. A H. 65; 7 I.. .1. Ex. 105; 150 
E. R. 1179 ; subsequent proceedings^ 4 M. A W. 
163. 

1808. For testator.] — Where a count 

for work done A money paid for a testator, was 
joined with a count for work done for, A money 
due on an account stated with, defts., as executors, 
A the jury found for pltf., with general damages, 
the court arrested the judgment. Such objection 
might have been cured by a verdict for the deft, 
on, or a nolle prosequi entered as to, the second 
count. — Km’HENMAN V, Skeel (1848), 3 Exch. 
49 ; 18 L. J. Ex. 23 ; 12 L. T. O. S. 152 ; 151 
E. R. 751. 

1809. Claim for breach of covenant by testator — 
With claim for breach by assignee— Since testator’s 
death.] — To a count in covenant, charging defts. 
as executors for breaches of covenant by them 
testator as lessee, who had covenanted for himself, 
his executors A assigns, may be joined another 
count, charging them that after testator’s death, A 
their proving the will, A during the term, the 
demised premises came by assignment to one D., 
against whom breaches were alleged ; A concluding 
that so neither testator, nor defts. after his death, 
nor D. since the assignment to him, had kept the 
covenant, but had broken same. Flene admin 'isira- 
verunt may be pleaded to both counts. — Wilson 
V. WiGG (1808), 10 East, 313 ; 103 E. R. 794. 

1810. Effect of Joinder of claims— Transfer of 
action under Ord. XLIX., r. 5.] — Ord. XLIX., r. 5, 
provides as follows ; “ When an order has been 
made by any judge of the Chancery Division for 
. . . the administration of the assets of any 
testator or intestate, the judge in whose court 
such , . . administration shall be pending shall 
have power, without any further consent, to order 
the transfer to such judge of any cause or matter 
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SeH, 11. — Joinder of causes: Sub-scci, 5, i?. <£* C. ; 
»uh-secis. 0 d* 7. S eci. 12.] 

pending: in any i>tlier court or division brouglit or 
continued by or against . , . tJie executors or 
administrators of tlie tostator or intestate whose 
assets are being so administered. . . 

In July, 1915, the pltf. issued a writ against the 
deft, as the executor of J. N. P. A: also as assignee 
of certain leases granted to J. N. P. ; the pltf. 
claimed to be entitled to recover certain premises 
comprised in the leases A: danif^es for breaches of 
covenant. Tlie action was assigned to Eve, J. 

In Oct. 1911, a cmlitor had issued a vrrii for 
the administration of the estate of J. N. P., but 
nothing was done in the action until July, 1915, 
when an order was made to revive it. A: in Jan. 
1910, judgment in the action was given bv 

A'evllj.e, j. 

On March 8, 1910, Neviu^e, J.. ordered that the 
jdtf.'s aition should be transferred from Eve, J., 
to himself. The deft, took out a summons asking 
that all further proceedings in the action be stayed, 

4V on March 24, 1910, Neviixe, J., made an order i 
that “ the xiroceedings in the action be stayed so ' 
fai* as relates to a claim against the deft., Samuel 
Shai'pe, as executor of the will of the testator, 

,T. N. P.” The pltf. appealed. 

Old. XVI II., r. 5, provides that “ Olaims by 
or against an executor or administrator as sucli 
may be joined with claims by or against him 
j)ei‘sonally, piovided the last-mentioneil claims 
are alleged to ai*ise witli reference to the estate 
in respect of which the pltf. or deft, sues or is sued 
as ext'cutor or administrator.” 

Counsel for pltf. contended {infer alia) that there 
was no jm’isdiction to order the transfer of the 
action, nor to order that part only of the action 
should be stayed. 

The court held that the fact that a claim against 
the executor personally was joined with a claim 
against him as executor did not prevent the 
transfer of the action under Ord. XLIX., r. 5, A: 
that Neviu:j?:, J., therefore had jurisdiction to 
transfer the action A: also to stay it so far as it was 
an action against the executor as such. — Be PmM, 
Malkin v. Pimm, Steward v. Sharpe (No. 2), 
[1910] W. N. 202 ; 00 Sol. Jo. 527, C. A. 

C, Counter claims. 

See P. S. Old. XVIII., r. 5, p. 143, ante. 

Set-oil A: counterclaim against pei^onal repre- 
sentatives generally, see Exec utous & Adminis- 
trators, Vol. XXIV., pp. 722-725, Nos. 7507- 
7532. 

Set-off by representative, see ExecT’TOHs A: 
Administi^ators, Vol. XXIV., pp. 739-741, Nos. 
7679-7089. 

1811. Counterclaim against representative — 
Personal & estate Uabilitles— Action by representa- 
tive in own right.]— There might be good reason 
for enabling an executor or administrator, or a 
pltf., doubtful whether his claim should be made 
in his personal or representative character, to sue 
in the alternative without the result that, in case 
of counterclaims against an executor who is 
evidently suing m his own right, the deft, should 
be entitled to set off any cause of action whicli he 
may have against the pltf. in his two capacities. 
Stronger arguments or authorities than those 
adduced to-day are needed to convince us that the 
word ” claims ” in Ord. XVII., r. 6, includes 
counterclaims. The only tra< e of authority on 
the point is a passage cited as a dictum of Hall, 
V.-C., who said in Podivick v. Scott, No. 1294, 


ante, that ” assuming ” the claim spoken of in 
Ord. XVII., r. 6, can bo considered to include a 
counterclaim, the moaning of the clause is as he 
afteiwmds proceeds to explain. But looking at 
the object A: terms of the judgment, I think that 
the Vice-C’hancellor merely assumed the case for 
the })urposes of argument & not as a proposition 
to which he assented. In my opinion Ord. XVII., 
r. 5, does not include the case of a counterclaim, 
A: the deft, was not at liberty hero to join a claim 
against the pltf. as executrix with a claim against' 
tlie pltf. in her personal character. A: I therefore 
think that, on that ground, the counterclaim 
inadmissible as it stands (Denman, J.). — Mac- 
donald r. Carinoton (1878h 4 C. P. D. 28 ; 48 
E. J. Q. B. 179 ; 39 E. T. 426 ; 27 W. K. 153. 

1312. Payment of funeral expenses — Cause 

of action arising after death.] — In an action by 
t^xocutor for the detention of goods of testat^u’ 
taken possession of, after testator’s death, deft, 
may counterclaim for funei'al expenses of testator 
paid by him. A: also for a debt, due to liim from 
testator before his death. — ^\'ATKI\' r. Newcomen 
(1883), 1 t'ab. A El. 113. 


ScR-sECT. 6 . — Joint and Separate C3.alms. 

R. S. C., Ord. XVIII., r. 6. ( ])> phiintlffs jointly may br 
joined \Mth (laini*' b> them or any (>t tium separately aRuliist 
tlie same defendant. 

Joind(‘rof parties, see Practk io. Part XIX., post. 

1313. Object of rule.] -IE 6 of Oid. XVlll. 
do(‘s not, I think, affect the case at all. It says, 
” (’laims by pltfs. jointly may be joined with 
claims by tlieni or any of them separately against 
the same deft.” The real object of that rule is 
merely E) get rid of the enor'nious mischief under 
the old practice of misjoinder ; A; that is evident 
from the fact that Ord. XVlll. is headed, ” Joindt*r 
of causes of action.” Ord. XVE, r. 11, really deals 
with the same point. It .says, ” No cause or mattcT’ 
shall be defeated by reason of the misjoinder tir 
non- joinder of parties.” 

Then, falling back on Ord. XVI., r. 1, we come, 
no doubt, to a most useful amendment^ — one 
which I know, from my owm experience, to be of 
the very greatest advantage t^ suitors, for it 
enables the court to do justice at the trial or judg- 
ment . It commences in a general w’ay ; ‘ ^ All persons 
may be joined as pltfs. in wiiom the right to any 
relief claimed is alleged U) exist, whether jointly, 
severally, or in the alternative.” That is a bene- 
ficial rule ; A enables the court , when the action 
comes to trial, so to model the* judgment as to do 
justice between the parties (Kp:kewich, J .). — Be 
Wright, Kirke v. North, |1895] 2 Ch. 747 ; 65 
E. J. Ch. 37 ; 73 E. T. 396 ; 44 W. JE 125 ; 13 
R. 849. 


Hub-sect. 7. — Improper Joinder. 

R. S. C., Ord. XVIII., r. 7. The last tliree preceding Rules 
Khull be subject to Rules 1, 8, and 9 of this Order. 

r. 8. Any defendant alleging that the 

plaintiff has united In the same action several causes of action 
which cannot be conveniently disposed of together, may at any 
time apply to the Court or a Judge for an order confining tlie 
action to such of the causes of action as may be conveniently 
disposed of together. 

r. 9 ^ If^ on hearing of such appli- 
cation as in tlie last preceding Rule menfloned, It shall appear 



Pakt VIII.— Statement op Claim. 


147 


to the Court or a Judge that the cauoea of action are such as 
cannot all be conveniently disposed of together, the Court or 
Judge may order any of such causes of action to be excluded, 
and consequential amendments to bo made, and may make such 
order as to costs as may be just. 

Whether joinder improper, see Sub-sects. l-fJ, 
ante, 

1814. Power of Judge to order separate trials of 
different causes of action.! — The causes of action 
for conspiracy & for the separate slanders by each 
of the defts. are not improperly joined in one 
action, subject to the power of the judge to order 
separate trials of the different causes of action if 
in his opinion it would be embarrassing to try them 
all in om* action. — Thomas v. Moork, [1918] 1 
K. B. 655 ; 87 L. J. K. B. 577 ; 118 1.. T. 298, 
C. A. 


Sect. 12.— STATEMENT OF RELIEF. 

R. S. C., Ord. XX., r. 6. Every Rtatemout of claim Hhall Htafc 
speclftcally the relief which the plaintiff claims, either simply 
or in the alternative, and it shall not be necessary to ask for 
general or other relief, which may always be given, as the Court 
or a Judge may think just, to the same extent as if it had been 
asked for. And the same ride shall apply to any counterclaim 
made, or relief claimed by the defendant, in Ids (iefence. 

1315. Relief not specifically claimed — Whether 
granted under general prayer — Plaintiff not entitled 
to relief asked for.] — Qiuirc: as to relief under the 
general prayer, different from that prayed speci- 
fically, whether amendment is not necessary. 

Pltf. praying relief, to which he is not entitled, 
viz. a sale under a trust, instead of redemption or 
foreclosure, as a mortgagee, cannot have the 
different relief under the general prayer. But the 
proper relief may be obtained by amendment ; 

for that purpose another party being necessary, 
liberty was given to amend by adding parties 
which include the introduction in the statement 
of facts consequential upon that addition, & 
praying such relief as he may be advised. — 
Palk V. (^LINTON (Lord) (1800), 12 Ves. 48; 33 
E. K. 19. 

1816. Material facts in issue sustaining 

such relief.] — Under the prayer for general relief, 
specific relief may be granted of a different descrip- 
tion from the specific relief prayed for by the bill : 
provided the bill contains charges, putting material 
facts in issue, which will sustain such relief. — 
Cockerell v. Dickens (1840), 3 Moo. P. C. (\ 
98 ; 2 Moo. Ind. App. 353 ; i Mont. D. A De Ci. 
45 ; 13 E. K. 45. 

1317. Relief inconsistent with case 

made out.] — A bill filed against a railway company 
by the grantee of an annuity charged on land taken 
by the company stated that, before the grant of 
the annuity, the land W6is subject to a mortgage in 
fee, which had since been paid off, but that there 
had been no reconveyance ; that the defts., under 
the powers of their Act, had given the pltf. notice 
to treat for the land charged with the annuity, 
but without any further proceeding had taken 
possession of the land. The prayer was, that the 
company might be decreed to pay the arrears of 
the annuity & to secure the future pajroent of it. 
The defence made by the answer & evidence was, 
that the company had purchased from the prior 
incumbrancer under a power of sale : — Held : the 
pltf. could not on such pleadings enforce a specific 
perfonnanoe of the notice to treat regarded as a 
contract to purchase the pltf.’s interest. 

The prayer for general relief is not available for 
the purpose of chaining a decree at variance with 


the case made by the statements of the bill. — 
UiLL V, Great Northern Ry. Co. (1854), 5 
De G. M. & G. 66 ; 2 Eq. Rep. 1069 ; 23 L. J. Ch. 
524 ; 18 Jur. 085 ; 2 W. R. 335 ; 43 E. R. 794. 

iSlB. Relief inconsistent with relief 

expressly asked for.] — A director of a company is 
not liable for a fraud (such as the issue of a fraudu- 
lent prospectus of the company) committed by his 
co-directors or by any other agent of the company, 
unless he has either expressly authorised or tacitly 
permitted its commission. 

On Nov. 22 a shareholder in a comi)any com- 
menced an action against the company & its 
directors. By the indorsement on the writ he 
claimed to have the allotment of shares to him 
cancelled, on the ground that he had been induced 
t<o take the shares by the fraudulent misrepre- 
stmtations of defts. ; & that defts. might be 

declared jointly A severally liable to repay him 
what he had paid for the shares A to indemnify 
liim against any further liability. On Nov. 29 
a petition was presented to wind up the company. 
On Dec. 18 the petition was heard, A a winding-up 
order was made, pltf. then appearing as a con- 
tributory to support the petition, A the order 
providing for tlie payment of his costs in that 
character. On April 3 the pltf. delivered a state- 
ment of claim in the action, by which he claimed 
the same relief as that which he had claimed by 
the indorsement on the writ, with this exception, 
that he did not expressly ask that the allotment of 
shares might be cancelled. There was a claini 
for further or other relief. After this the liqui- 
dator applied in the winding-up to put pltf. on the 
list of contributories ; pltf. resisted the applica- 
tion, A it was ordered to stand over until after the 
trial of the action : — Held : on the pleadings as 
they stood pltf. could not claim the rescission of 
his contract to take the shares. 

Leave to amend the statement of claim was 
refused, on the ground that by bis conduct pltf. 
had elected to claim the rescission of the contract, 
not in the action, but in the winding-up. 

Semhle : pltf. not having claimed rescission of 
the contract, he could not have any other relief 
in the action as against the company. 

The first question is whether, upon the stat/ement 
of claim as it now stands, the company are called 
upon to meet a claim for the rescission of the pltf.’s 
contract to take shares. The prayer, as I may 
caU it, seems to me to be addressed simply to one 
thing, i,e. repayment of the money which the pltf. 
has already paid, A indemnity against all further 
liability upon his contract. That, as it seems 
to me, imports the existence of the contract, for 
you cannot have indemnity unless a liability 
exists. A prayer for indemnity against a liability 
imports the existence of a liability. The notion 
that the prayer for further relief will cover a claim 
for the rescission of the contract seems to me to 
be excluded by this consideration, that such a 
prayer must always be limited by two things — 
the facts which are alleged & the relief which is 
expressly asked. You cannot, under a general 
prayer for further relief, obtain any relief incon- 
sistent with that relief wliich is expressly asked 
for, A here there is no allegation in the statement 
of claim of any right to rescind the contract 
(Pry, j.). — Cargill v. Bower (1878), 10 Ch. D. 
502 ; 47 L. J. Ch. 649 ; 38 L. T. 779 ; 26 W. R. 
716. 

1819. Declaration as to rights of parties.] — 

The next question is whether pltf. is entitled to the 
declaration which is claimed in addition to or in 
substitution for rescission. This claim really 
appears to me to be the more appropriate remedy 
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Sect, 12, — Statement of relief. Sects. 13, 14 cfc 16. 

PaH IX^ Sect IJ 

in a case like this if it is a^'ailal)le at all. If a 
conveyance has been executed & property trans- 
ferred, actual rescission is of course necessary, but 
where the subject-matter of the action is a contract 
which ior all material purposes has come to aii 
end, a declaration appears to me to be all that is 
required. It is certainly what pltf. is interested 
in obtaining under the spi^cial circumstances of this 
case. Now 1 think it is open to pltf. to claina it as 
further or other I'clief without specifically claiming 
it in her statement of claim. Ord. XX., r. 0, 
expressly piovides for such a case as this (Lush, J.). 
— Hulton r. Hitlton, [19101 2 K. B. 042, 050; 
80 L. J. K. B. 61; 115 L. T. 40; 32 T. L. R. 
045 ; 00 Sol. Jo. 095 ; on appeal, [1917] 1 K. B. 
813. 

■ Damages.] — See No. 1320, post. 

1320. Prayer for general relief.] — The prayer for 
general relief in a bill implies that pltf. is desirous 
that everything which is necessary for the pur- 
])oses of the rehef which he expressly prays may 
be done. The absence from a bill of an offer on 
the part of pltf. to repay deft, a sum wdiich he would 
be bound to repay if he succeeded in obtaining the 
rf*lief asked does not render the bill demurrable. — 
Jervis r. Bp:kridgk (1873), 8 Ch. App. 351 ; 42 
L. J. ('h. 518 ; 28 L. T. 481 ; 21 W. R. 395, L. C. 
& L. JJ. 

1321. Alternative relief — ^Necessity to state facts 
on which each inference of law to arise — Incon- 
sistent statements of fact.] — Wliere alternative relief 
is pra>ed, a distinct line should be drawn clearly 
stating the respective facts on which the inference 
of law^ is to arise on each alternative view. 

A pltf. is not entitled to allege two inconsistent 
state.s of facts 6c ask relief in the alternative, but 
he may state the facts A ask alternative I'elief 
according to the conclusion of law which the court 
may draw from them. — Rawlings v. Lambert 
(1860), 1 John. 6c H. 458 ; 70 E, R. 826. 

1322. Sought by plaintiff in two distinct 

characters.] — A bill was filed by a shareholder 
suing on behalf of himself 6c all the other share- 
holders of a mining company, formed upon the 
cost -book system, against the directors, alleging 
tliat the constitution or fundamental rules (if the 
company had been departed from, by the dii-ectors 
having incurred debts 6c liabilities, A not liaving 
conducted business on a I'eady money principle. 
Relief was prayed, that the directors might be 
ordered to pay these debts & liabilities, & that the 
comi; would interfere by injunction, 6c make a 
declaration regulating the future conduct of the 
company. The bill also complained that there 
hM been a large issue of new shares by the 
directors, unauthorised by the rules of the com- 
pany, 6c prayed a declaration that these shares 
were unlawful, 6c the holders disentitled to the 
status of shareholders : — Held : the relief sought 
by pltf. was in two distinct characters, incon- 
sistent with each other, 6c that the bill was not so 
maintainable. Although alternative cases may be 
presented by the same bill, 6c alternative relief 
prayed, pltf. must sue in the same individual 
character. — Thomas v. Hobler (1861), 4 De G. F. 
& J. 199 ; 6 L. T. 664 ; 8 Jur. N. S. 125 ; 45 
E. R. 1160, L. C\ 

1823. Joinder of defendants.] — In an action 

for trespass by pltf., who was a lessee of W., deft., 
in his (Icfence & counterclaim, to which he made 
W. a party, claimed a right of way by grant from 
W. prior to pltf.’s lease, 6c prayed a declaration 
of his rights, 6c an injunction, 6c damages against 


pltf. ; & in the alternative he prayed an indemnity 
6c damages against W. 

Pltf. amended his claim & made W. a deft., 6c 
X)ray<*d an injunction 6c damages against the 
original deft., 6c in the alternative damages 
against W, 

W. demurred both to the counterclaim 6c the 
amended claim. 

The Vice-Chancellor held that the counterclaim 
was bad in not showing a cause of action against 
W., 6c W.’s demurrer was allowed, that the 
amended statement of claim was bad, because it 
prayed inconsistent alternative relief against the 
original deft. 6c W. ; — Held : by the Court of 
Appeal, that W. was properly made a deft, to the 
amended claim under Rules of Court, 1875, Ord. 
XVI., r. 3, which is not confined to cases in which 
the alternative lelief prayed against one deft, is 
consistent with that pi*ayed against the other. 

The demuri‘er to the amended claim was, there- 
f(U‘cs overruled. — Child v. Stenning (1877), as 
reported in 6 Ch. D. 695, C. A. 

1324. Effect of omission of part of claim — Part 
omitted treated as abandoned.] — (^ argillc. Bower, 
No. 1318, ante. 

1325. .] — A clerk to a firm of solicitors 

covenanted that, if his engagement should be 
terminated, he would not “ act for any pei’son 
who is or has within the previous five years been 
a client of the firm ” : — Held : the covenant 
referi'ed to persons who should be clients of the 
firm at the time when the clerk’s engagement 
terminated or within five yeais before that time, 
6c was not wider than w^as reasonably necessary 
for the protection of the firm’s practice. 

Then it was said that the claim for £100 liqui- 
dated damages precluded the granting of an 
injunction. It was true the writ claimed bofh 
forms of remedy ; but the claim indorsed thereon 
was superseded by the statement of claim, 6c 
under Ord. XX., r. 4, a pltf. was entitled in his 
statement of claim to alter, modify, or extend 
his claim without amending his writ. It has been 
held in Cargill v. Bower, No. 1318, aiiie, that where 
a pltf. in his statement of claim omits part of his 
claim, he wdll be deemed to have abamioned that 
part. 3’ims, according to the statement of claim, 
the pltfs. were claiming only an injunction 6c 
general damages, 6c the j^roper order to make 
would be for an injunction following tlie words 
of the notice of motion, with the addition “ within 
the written consent of the pltf.” As the parties 
agreed to treat the hearing as the trial of the action, 
the injunction would be made perpetual (Hwinfen 
Eady, J.). — Lew^I8 6c Lewis r. IIitrnfokd (1907), 
24 T. L. R. 64-65. 

1326. Damages — Power of court to award 
though not asked lor by pleadings.] — It was sug- 
gested that it might be argued that this is an 
action for breach of a contract which, if it had been 
carried out, would have entitled pltfs. to interest, 
or rather would have enabled them to make a 
demand which would have so entitled them, & 
if by reason of the default of the defts., the contract 
has not been carried out, damages in the nature 
of interest ought to be given. There are con- 
siderable technical difficulties in the way of giving 
this relief, not the least of which is the fact that 
the pltfs. have considered the action rather as 
one for specific performance of the contract than 
an action for damages for breach, & the pleadings 
certainly do not ask for damages. But I need not 
consider these difficulties. If the case were one 
in which justice required that such damages 
should be given, the court would not be prevented, 
under our present system, by any technical 
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difflculty from doing justice (Kay, L.J.). — 
London, Chatham & Dover By. Co. v. South 
Eastern By. Co., [1892] 1 Oh. 120 ; «1 L. J. Ch. 
294 ; 66 L. T. 722 ; 40 W. B. 194 ; 8 T. L. B. 82 ; 
36 Sol. Jo. 77, C. A. ; on appeal, [1893] A. C. 429, 
H. L. 

General & special — Particulars.] — See Part 

XIV., Sect. 9, sub-sect. 6, poet, 

Aggravation & mitigation.] — See Part III., 

Sect. 9, ante, 

Amendment of claim to include additional 

damages awarded.] — See Part A'll., Sect. 3, sub- 
sect. 4, 1)., ante. 

1327. Relief inconsistent with case made out — 
Not granted.] — Pltf. cannot obtain relief incon- 
sistent with the case made by the bill. — Mathers 
V, Green (1866), 1 Ch. App. 29 ; 36 L. J. Oh. 1 ; 
11 Jur. N. S. 845 ; sub noin, Matthews v. Green, 
14 W. B. 17. L. 0. 


argument of the demun*er he will be taken to 
a<5nit only the facte stated in the paragraphs 
demurred to. He may, however, refer to the facto 
stated in the other paragraphs of his opponent s 
pleading whenever they disclose facte hi 
favour. Facte stated in a pleading need not be 
assigned to any particular prayer ; so long as 
they tend to show that the party relying th^m 
is entitled to any one of the reliefs claimed, the 
paragraph containing them is not demurrable, 
& 80 long as they entitle the party pleadmg them 
to any relief at all, whether expressly prayed for 
or no, the paragraph is not denuOT«.Dle. 
Wathon V. Hawkins (1876), 24 W. B. 884. 

Several distinct grounds of defence.] — See Part 
IX., Sect. 0, post 


Sect. 13.— SEVERAL DISTINCT CLAIMS. 

R. S. C., Ord. XX., r. 7. Where the plaintiff peeks relief in 
respect of several distinct claims or causes of complaint founded 
ui>on separate and distinct grounds, they shall be stated, as far 
as may be, separately and distinctly. And the same rule shall 
apply where tne defendant relies upon several distinct grounds 
of defence, set-off, or counterclaim founded upon separate and 
distinct facts. 

Joinder of causes.] — See S<*ct. 11, ante. 

Joinder of parties.] — See Pra(T'1ce, Faii XIX., 
post, 

1328. Facts on which each alternative relief 
sought— Must be clearly set out.] — In any i)r(f[)orly 
constituted system of pleading, if alternative 
cases are aiJoged, tlio facts ought not to be mixed 
up, leaving the deft, to pick out the facts applicable 
to each case ; but the facts ought t<j be distinctly 
stated, so as to show on what facts each alter- 
native the relief sought is founded (Thesiger, 
L.J.). — Davy v. Garrett (1878), 7 Gh. I). 473; 
47 L. J. C'h, 218 ; 38 L. T. 77 ; 20 W. B. 225, V, A. 

1329. Facts must tend to show that party 
entitled to one of reliefs claimed — Need not be 
assigned to any particular prayer.] — If a paragrapli 
in a pleading set up a distinct cause of action, 
ground of defence, set-off, counterclaim, or reply, 
Ihe iirop(‘r coum' fur tlie party objecting thereto 
is to demur, A not to apply at chambers to strike 
out the paragraiih. Jle may iu the same pleadmg 
as his demurrer join issue upon the other para- 
graplis of tlie preceding pleading ; & then upon the 


Sk(T. 11.— admiralty ACTIONS. 


R S. C., Ord. XX.. r. 8. In Admiralty actions in rem the 
plaintiff hhaU, within twelve days from the appearance of tnc 
deliver his statemeut of claim. 


J^resent & former practice of the Admiralty 
Division, sec Admiralty, Vol. I., p. 15B, Nos. 067 
ct seq. 


Sect. 15.— PROBATE ACTIONS. 

R. S. C.. Ord. XX., r. 2. In Probate actions the plaintiff shall, 
unless otherwise ordered by the Court or a Judge, deliver pis 
statement of claim ^vitllin six weeks from tlie entry of appearance 
bv the defendant, or trom tlie time limited for his 
case he has made default ; but where tlie defendant has appeared 
the plaintifl shall not be 4 ( 1 U er it until the cxpl^ 

tion of eight dajs after the defendant has filed his athdaMt as 
to script 

r, 9, In Probate actions wlicrc the plaintiff 

dispules the interest of tlie defendant, he 

statement of claim that he (ienies the defendant s interest. 

1330. Failure to deny defendant’s interest in 
estate — No ground for striking out defence. j—W hen 

the statement of claim in a probate action does not 
deny deft.’s interest in the estate, the court will 
not order the sUtement of defence to be struck 
out for not alleging an interest in deft. — M kdcalk 

Jajhies (1870), 25 W. R. 03- 

See, acneraUy, EXECUTORS & Administrators, 
Vol. XXI II., p. 123, Nos. 1207-1213 ; Wills, 
Vol. XLIV. 
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Sect. 1. — ^IN GENERAL. 

R. S. C., Ord. XIX., r. 2. The plaintiff shall, subject to the 
provisions of Order XX., and at such time and iu such manner 
as therein proscribed, deliver to the defendant a statement of 
his claim, and of the relief or remed.v to which he claims to bo 
entitled. The defendant shall, subject to the provisions of 
Order XXI., and at such time and in such manner as therein 
prescribed, deliver to the plaintiff his defence, set off, or counter- 
claim (If any), and the plaintiff shall, subject to the provisions 
of Order X3^lil., and at such time and In such maimer as therein 
prescribed, deliver his reply (If any) to such defence, set off, or 
counterclaim. Such statements shall bo m brie! as the naturt 
of the ease will admit, and the taxing officer in adhwting the 
costa of tiio action shall at the tnstanro of any party, or mn> 
without any roquest, inifulro Into any unneopsaary jirolixity, amt 
order the costs oecasloned by such prolixity to be borne by the 
party eliargeable with the same. 

New Procedure List, see Pbactick, Part X(TV., Sect. 4, sub- 


[Ne^ 

ect. 2.] 


Contents of pleading.] — See Part II., ante. 
Counterclaim.] — See Part XIII., post. 
Amendment.] — See Part VII., ante. 

Admissions by failure to deny aUegations.]— 

Part IV., Sect. 1, anie. 

General denials.] — See Part IV., Sect. 2, ante. 

Denials or defence as to damages.] — See Part I\ 
Sect. 3, ante. 

Denials of allegations of fact.] — See Part IV., 
Sect. 4, ante. 

Joinder ol Issue operating as denial.] — See I’ait 
IV., Sect. 5, anic. 

Denial ol contract, promise or agreement.] See 
Part IV., Sect. 6, ante. 
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Sect, 1. — In general. Sects. 2 dr 3: Sul)-sect8, 1,2 


Points of law.] — See Pari IV., Sect. 8, 

Pleas in abatement.] — See Part XI. 

Plea of possession.] — See Part XII. 

Pleading general issue by statute.] — See Pari X. 

Actions for Infringement of patents. ]~A!^re 
Patents iV Inventions, Vol. XXXVF., p. 781, 
Xos. 200 ei seq. 

Actions for recovery of land.]~^>r Heal 
Pkoperty, Vol. X XXVI II., p. 777, Nos. 1121 seq. 

Actions in county courts.] — Sec Cox nty (\>itrts, 
Vol. XIII., pp. 100-497, Xos. 457-470. 

Payment into court.] — See Practice. Part 
XXVII., post. 

1331. Opportunity to plead defence.] — Whore a 
party has an opportunity of pleading a defence, 
he is bound to do so. — Whitmore r. Wakerley 
(1805), 3 II, A V. 588; 5 Xew Pep. 380; 31 
].. T. Kx. 83 ; 11 L. T. 083 ; 11 Jur. X. S. 182 ; 
13 W. H. .850 : 150 E. H. 042. 

1332. Questions between co-defendants.] — Ques- 
tions between co-defts. may be raised by a pleading 
^^hich states both a defence as against pltf. A: a 
claim against a co-deft., but such pl(‘ading is not 
a counterclaim, A: should not be so intituled. 
l>elivery of such pleatling to the co-deft. is sutticierit 
notice. — Fi’rne.s> v. Booth (187(>), 1 Ch. I). 580 ; 
40 L. .1. Ch. 112 ; 25 W. K. 207. 

Third-party procedure.] — Sec I^actice, Part 
XX., post. 

1333. Reference to deeds contained in schedule — 
Deeds made part of answer — Effect of denial.] — 

Befei *nce in the answer of the deft, to deeds con- 
tained in a schedule, makes them part of his * 
answer, cV: he is btmnd to produce them. But 
where ho denies, A: it does not appear on the face 
of the pleadings that the pltf. has any interest in 
them, he does not make them part of his answer 
by merely referring to them, or even by stating 
them in a schedule. — Farrer r. Hutchin.son 
(1839), 3 Y. A: C. Ex. 002 ; 0 L. J. Ex. Eq. 10 ; 

3 Jur. 1110 ; lOU E. B. 880. 

1334. Advantage from defect in own plea — Not 
aUowed.] — A deft, shall not be allowed an advan- 
tage from the defect of his own plea. — Andrews r. 
Kikke (1501), Cro. Eliz. 250 ; 78 E. K. 515. 


Se(t. 2.— when necessary. 

Ser K. S. C., Ord. XIX., r. 2, p. 149, ante. 

Time for delivery.] — See Sect. 3, sub-sect. 3, 

JJOSt. 

Leave to defend when writ specially indorsed.] — 

See PRAC-ncE, Part IV., Sect 0, post. 

1335. Not where statement of claim dispensed 
with.]— Where a deft, dispenses with a statement 
of claim none is delivered, no statement of 
defence can be required. — Hooper r. (iiEE.s (1876), 
1 Char. Cham. Cas. 08 ; Bitt. Prac. Cas. 86. 


Sect. 3.— DELIVERY OF DEFENCE. 

Sub-sect. 1.— In General. 

See K. H. C., Ord. XIX., r. 2, p. 149, ante. 

1336* Effect of delivery — Right to particulars not 
waived.] — The statement of claim in an action by 
a principal against his stockbroker to open settled 
accounts, alleged fraud, A that pltf. w as unable to 


give particulars before discovery. An application 
by defts. for particulars was ordered to stand over 
till a statement of defence had been put in. 

A deft, by delivering his statement of defence 
does not waive his right to particulars. — Hacks v. 
Speilman (1887), 37 Oh. D. 295 ; 57 L. J. C^h. 658 ; 
58 L. T. 102 ; 36 W. R. 498. 

Particulars.] — See Part XIV., post. 

Delivery of defence to co-defendant — Notice — 
Claim to contribution or Indemnity,] — See Practice, 
Part XX., Sect. 14, post. 

Specially Indorsed writs.] — See Practice, Part 
IV., Sect. 6, post. 


Sitb-sect. 2. —Mode of Deuvery. 

See B. 8. C\, Ord. XIX., r. 10, p. 54, ante. 
Service of pleadings, et<\, see B. S. G., Ord. 
LXVII., rr. 2-8, Practice, Pai-t LXXXVIll., post. 


Sub-se(t. 3. — Time for Delivery. 

R. S. C., Ord. XXL, r. 6. W here a defendant has appeared to 
a Hrit of Bunimona Rpedally endorsed under Order HI., Rule 0, 
ho shall deliver Ids defence within ten days from the time llmitccl 
for appearance, unless such time Is extended by the Court or 
Judge, or unless in the meantime the plaintiff serves a summons 
for judgment under Order XIV., or a summons for directions. 

r. 7. Where leave has been given to a 

defendant to defend under Order XIV., he shall deliver his 
defence (if anj) within such time as sliall be limited by tlic 
order giving him leave to defemi • or if no time is thereby 
limited, then within eight da>s after tlic order. 

r. 8. W’licn a statement of claim is de- 

liNcrod pursuant to an order, or filed In default of appearance 
umler Order XIII., Rule 12, the d<*fcndant, unless otherwise 
ordered, shall <iellver his defence w'ithin such time (if any) as 
shall be specified In such order, or, It no time be so specified, 
within ten days from the delivery, or filing in default, of the 
statement of claim, unless in either ease the time is extended by 
the (’ourt or a Judge. 

Ord. LXIV., r. 8. The time for delivering, amending, 

or filing ariv pleading, answer, or other document may be en- 
larged by consent in writing, without apidicatlon to the Court or 
a J udge. 

[New Procedure List, Puaciiok, Tart XCIV., sect, i, suh- 

t 2.3 

Grounds t)f defence ari.sing aft(‘r action brought, 
sec St*et. 9, post. 

Further defence, see Sect. 9, sub-sect. 2, A,, post. 

1337. Extension of time From what date 
reckoned.] — Where notice to plead is given, A, 
before the expiration of tlie time named in th(‘ 
notice, a judge’.s order for furtiier time i/O plead 
is obtained, such time is to be reckoned from tlie 
expiration of the time named in the notice to 
plejid, A not from the date of the judge’s order. — 
Anpinal V. Smith (1818), 8 Taunt. 592 ; 129 K. B. 
511. 

1338. .] — “ Fuiiher time ” to plead is 

U> be computed from the expiration of tlie hours 
previously given, A not from the date of the order 
for further time. — C uming v. Hind (1852), 18 
L. T. O. S. 211. 

1889, Grounds for — Defence founded on 

numerous statutes — Time for perusal & considera- 
tion.] — The fact of a defence to a bill being founded 
on a great many Acts of Parliament, which it was 
stated by affidavit must be perused A considered 
before the answer could be put in, is not sufficient 
excuse for delay in putting in such answer, A an 
order of the master allowing six weeks’ further 
time discharged on applicatiim to the court. — 
London A North Western Ry. Co. v. Swainson 
(1847), 4 Ry. A Can. Cas. 565. 
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1840. Expiry of additional time — Leave 

refused to add plea.] — After additional time for 
pleading has exjiired, leave refused to add a plea, 
m an action on a bond, raising an equitable defence, 
unsupported bv affidavit as to its essential fact, 
or by sufficient explanation of the delay. — Bell 
V. Plkvins (1868), 1 F. & P. 303 ; 175 E. B. 738, N. P. 

1341. By consent— Agreement between 

plaintiff & some of several defendants— Plaintiff’s 
reply delivered out of tlme.]~Wherc there are 
several dofts. & pltf. has agreed with some of them 
to extend the time for the delivery of their defences 
without the knowledge of the others, those defts. 
cannot move to have the action dismissed on the 
ground that pltf. is out of time in delivering his 
reply to their defences, because the pleadings are 
not closed within the meaning of Ord. XXXVI. , 
r. 4. The proper course under such circumstances 
is to w'rit(^ to pltf.’s solicitor A ascertain the state 
of the i)leadings in the action. 

It is competent for the pltf. to agi’ee with a deft, 
to extend the time under Ord. XXII., r. 1, without 
an order for that purpose. — Amiiuuise v. Evelyn 
(1879), 11 Ch. J). 769 ; 48 L. J. Ch. 098 ; 27 W. K. 
939. 

1842. “ Step in proceedings.”] — In an 

action by the pltfs. against their contractor under 
an agreement wdiich provided that all disputes 
should be referred to arbitration, the deft, had 
d<4iv(‘red no pleadings, but when the original time 
for putting in a defence w'as about to expire, he 
wrote to the pltfs. asking for fourteen days’ 
further time to put in his defence, which W'as 
granted, k, subsequently w^rote asking for ten days’ 
further time, wdiich was also granted. On motion 
by the deft, to stay i)roceedings under the Arbitra- 
tion Act, 1889, s. 4 : —Held : obtaining by consent 
an enlargement of time w herein to plead w^as not 
“ taking a ste]) in the proceedings ” within the 
Arbitration Act, s. 4, k that there must be an 
order to stay proc(»edings, — Briohton Marine 
Palai k <fe Pier, Ltd. v. Woodhoitse, [1893] 2 Oh. 
489 ; 93 L. J. (’h. 997 ; 98 L. T. 999 ; 41 W. K. 
488 ; 37 Sol. Jo. 424 ; 3 IL 595. 

1343. .] — A deft, by taking out a 

summons for obtaining an order for the exLuision 
of time for delivery of defence takes a “ stt*p in 
the proceedings ” within the meaning of sect. 1 
of the Arbitration Act, 1889. 

Sect. 1 of tlie Judicature Act, 1894, applies only 
to appeals from the High Oourt to the Court of 
Apxjeal. — F ord’s Hotel Co., Ltd. v. Baktlet'f, 
[1899] A. 1 ; 95 L. J. Q. B. 199 ; 73 L. T. 995 ; 
41 W. IL 241, 11. \j. 

1344. Order for particulars after order for 

extension.] — Upon an application by deft, for 
further time for delivering defence, an order was 
made giving him a month i)eremptory. Deft, 
subseiiuently obtained an order for particulars : — 
Held : deft, was not by reason of the order for 
particulars entitled to any time beyond the month 
given by the r)eremptory order. — Fai.ck r. 
Axtiiklm (1889), 24 Q. B. D. 171 ; 59 L. J. Q. B. 
191 ; 38 W, IL 199, C. A. 

1846. Penal actions.] — The court was 

moved for further time to plead to a penal actitm ; 
the affidavit on this motion was to the effect, that 
the deft. others were about to petition Parlia- 
ment for a remission of the penalty : — Held: as 
the right to sue had completely accrued to the 
pltfs., the Queen’s Courts were estopped by the 
conc(»ssionH of Magna Charta to delay the pltf. 
in his suit, “ Nulli dlfferemus justitiam vel rectum.” 
— Grant v. Kidley (1843), 5 Man. k U. 201 ; 
0 Scott, N. IL 179 ; 12 L. J. C. P. 161 ; 7 Jur. 
883 ; 134 E. IL 637. 


1846. Delivery after expiry of time — Before 
Judgment signed.] — ^Where a i)lea was delivered 
after the time for pleading had expired, but before 
judgment was actually signed, of which the ]>ltf.’s 
attorney was apprised, but afterwards signed 
judgment, because the time for pleading was out, 
the court set aside the judgment for irregularity, k 
ordered the costs to be paid by the pltf.’s attorney. 
— Ampthill V. Semple (1832), 2 Cr. & J. 358 ; 1 
Dowl. 319 ; 2 Tyr. 312 ; 1 L. J. Ex. 102 ; 149 
E. IL 163. 

1347 . Motion for Judgment.] — On motion 

for judgment in default of defence, if a defence is 
put in, though irregularly, the court will have 
regard to it, & if it discloses a substantial ground 
of defence, will make such order as the justice f»f 
the case may require. The time for delivering a 
statement of defence expired Aug. 1, but was 
enlarged until the 8th k again until the 16th, but 
no defence was delivered. On Nov. 18 pltf. served 
notice of motion for judgment, k on Dec. 2 deft, 
took out a summons for leave to deliver a state- 
ment of defence, a copy of which was served with 
the summons, but no order was made : — Held : on 
the motion for judgment the couH ought to have 
regard to the statement of defence put in. — 
Gibbings V. Strong (1884), 29 Ch. D. 99; 50 
L. T. 578 ; 32 W. R. 757, (’. A. 

1348. .] — Deft, made default in 

imtting a statement of defence under Ord. XXIX., 
r. 10, k pltf. gave notice of motion for judgment 
in default of defence. But before the motion w’as 
heal’d deft, put in a statement of defence : — Held : 
the statement of defence, though put in after time, 
could not be treated as a nuUity, k that pltf. was 
not entitled to judgment in default of defence. 
But as the statement of defence disclosed no real 
defence to the action, the Court of Appeal ordered 
the notice of motion to be -amended k judgment 
to be given for x^ltf. on the admissions in the 
stati^nient of defence. — (Bll i\ Woodfin (1884), 
25 (^h. D. 707 ; 53 L. J. Ch. 917 ; 50 L. T. 490 ; 
32 W. IL 393, C. A. 

1349. .] — Defts. in an action having 

obtained leave for further tune to put in then- 
statement of defence, suffered that time t-o expire. 
Pltf. accordingly moved under Ord. XXVJL, 
r. 11, for judgment on his statement of claim in 
default of defence. Defts. being served with 
notice of motion delivered their statement of 
defence but did not appear at the hearing of the 
motion : — Held : the statement of defence wJiich 
had been delivered ought not to be treated as a 
mere nullity, though pltf. had rightly declined to 
stat-e it to the court, but as the defence was not 
duly in form, the judgment would be according to 
the statement of claim, with a discretion that the 
order was not to be drawm up for a w^eek, the 
order now made w^as to be served on deft, with 
notice that they wen* to be at liberty, within seven 
days from such service, to move to dischai'ge the 
order. — Montagu r. I-And C'orporation of 
Engiand (1837), 59 L. T. 730. 

1350. .] — Where a defence was not 

delivered until after pltf. had served notice of 
motion for judgment, the court made the order 
asked for by the motion, but dii'ected the order 
not to bo drawm up for a week, with liberty to 
deft, to move to discharge it. — Butterworth r. 
Smallwood (1924), 98 Sol. Jo. 478. 

1351 . Delivery within specified time from happen* 
Ing of event.] — Deft., who had a day’s time to 
plead fi*om the happening of an event, has the 
whole of the day following that on which the event 
happens in which to plead. The rule of court, 
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which orders that “ service of pleadings, if made 
after two p.m. on Saturday, shall bo doomed as 
made on the following Monday,” was not intended 
to affect the rights of parties, hut only to relieve 
the clerks in the plea ofliee. Therefor(\ when a 
deft, had one day’s time to plead h'om tlie return 
of a che<iue, whicli was returned on Friday, & the 
pltf. signed judgment on Saturday after two 
o’clock, no plea having been delivei'od — Held : 
the judgment was irregular. — Connelly v. Brkm- 
NER (1S66), L. 11. 1 C. r. 557 ; Ifar, A Kuth. hl2 ; 
35 L. J. C. P. 3H) ; 11 L. T. 520 ; 12 Jur. N. S. 
702 ; 11 W. R. 781. 

1862. Summons under Ord. XIV. — “ No order 
—Equivalent to leave to defend.]— Where in an 
application for leave to sign judgment the master 
simply said : No oixler, without expressly giving 
leave to defend, A subsequently, on no defence 
being put in, judgment was signed, which judgment 
was then asked to be set aside, leave was given to 
defend, the costs to be costs in the cause, the judge 
i-emarking that “ no order ” st-emed impliedly to 
give leave to defend. — Margate Pier A IIarbofr 
Co. r. Perry, [lS7(iJ W. N. 52 ; 2 Char. Cham. Cas. 

19 ; Bitt. Prac. Cas. lid. 

1353. Whether time runs between taking 

out & hearing of summons.]— The time for deliver- 
ing a statement of defence, does not run betwetm 
the time of the taking out A the hearing of a 
summons under Ord. XIV. — Hobson r. Monks, 
[18841 W. N. 8 ; Bitt. Bep. in Ch. 1(51. 

1364. Service of specially indorsed writ.] — The 
sen-ice of a wiit specially indorsed under Ord. III., 
r. a, is delivery of a statement of claim to the deft, 
within the meaning of Ord. XXL, r. d, so that deft, 
has ten days from the time limited for appearance 
within which to deliver his defence. 

VTiere a pltf. has obtained judgment irregularly, 
the deft, is entitled ex debifo to have such 

judgment set aside ; A the coui*t has only power 
to impose terms ui)on him as a condition of gi\’ing 
him his costs. — Anlaby r, PRArroKius (1888), 

20 Q. B. I). 704 ; 57 L. J. Q. B. 287 ; 58 L. T. (571 ; 
30 W. R. 487 ; 4 T. I>. R. 430, C. A. 

1366. Defence after agreement not to defend — 
Action for specific performance.)— This was a 
motion by deft, asking that he might be at liberty 
to put in a defence notwithstanding that the time 
for so doing Iia^l expired, A that he had entered 
into an agreement wdth the pltfs. not to put in any 
defence. 

I am not surprised to find that there is no direct 
authority in point, as the case is not likely to have 
a^n before. Vliat urges me to assist deft, is 
^at tlie case is obviously one of perfect lionesty. 
He has entered into an agre^ement honestly, A now 
for good reason he is anxious not to perform 
It. This is a specific performance action, A tliere- 
fore, there being no judgnient pronounced, the 
court, down to the very last moment, has juris- 
diction to say that the agreement should not he 
^ccincally enforced. In the exercise of that 
discretion I ^11 allow deft, to defend to tlie extont 
of pleading that the lease is bad on the ground that, 
being granted by a tenant for life, it contains a 
reservation of minerals. The leave is limited to 
that defence only, A stringtmt conditions as to 
payment of costs are imposed upon deft. (Keke- 
WTCH, J.). — Bcott r. Moxon, [10001 W. N. 11 • 81 
L. T. 774 ; 44 8ol. .lo. 19(5. 1 1 

^livery of reply.]— 6’ee Part XV., Sect 1, sub- 
eect. 1, post 


SuB-BECT, 4. — Default in Delivery. 

A, In General, 

Time for delivery.] — See Sub-sect. 3, ante. 

Motion for judgment in default of defence.] — See 

Sub-sect. 4, L., post. 

Actions to perpetuate testimony.] — See Evi- 
dence, Vol. XXTI., p. 613, No. 6770. 

Default of appearance.] — Sec Practtice, Part 
XV., post, 

1366. Effect of default as admission — Foreclosure 
action.] — On a motion for judgment in default of 
defence in a foreclosure action pltf., an equitable 
mortgagee of leaseholds, asked for a personal 
judgment against deft., the mortgagor, for the 
amount which pltf. by his statement of claim 
alleged to he due, on the ground that deft, by not 
putting in a defence, had admitted that that 
amount was due from him. Pltf. had not asked 
for a personal judgment by his statement of claim. 
Deft, did not appear at the hearing : — Held : 
deft.’s mlmission by not pleading could only be 
treated as matl(‘ for the purpose of iho relief 
asked by the statoment of claim. Tlie court 
therefore im‘rely directed an account of what 
was <iue to pltf. f<u* the principal A interest under 
his mortgage.— F a iTHFCLL r. WoonL?:Y (1880), 
4.3 Ph. D. 287 ; 50 L. .1. (^h. 304 ; 61 \j. T. 808 ; 38 
W. R. 32(5. 

1357. Agreement between purchaser in 

possession & vendor — Specific performance.] — An 

action was brought by a vendor for specitic p(*r- 
fonnance of an agi*eement against a purcliaser 
w'ho w^as in possession. The statement of claim 
set out the agreement. Deft. ha<l not put in any 
defence. A motion w’as made on behalf of pltf. 
for judgment in default of defence, th(' action 
being set down as a sliort cause. The agreement 
had not been proved ; but it was contended that 
deft., by making default in defences luwl admitted 
the agi*eement as alleged, A that e\ idenc(‘ of it was 
consequently unnecessary :~Held : the agree- 
ment must he duly verified by aOidavit, A the 
action was ordered to .stand over for the purpose. — 
Holmes v. Shaw (1885), 52 L. T. 707. 

1858. Specially indorsed writ.] — By a 

specially indorsed writ, dated July 80, 1918, pltf. 
claimed £132, the amount owing from the deft, to 
pltf. “ under an agi*(‘enient in waiting signed by 
deft., A dated May 25, 1015.” The indorse- 
ment was headed “ statement of claim.” The 
deft, did not enter an appearance, A on Aug. 24, 
1918, judgment was signed against him in default 
of appearance. 

Deft, appealed. 

For the purposes of this action under Rules of 
rouK which governed the matter every allegation 
of fact in a pleading, if not denied, must he taken 
to be admitted. In the statement of claim con- 
tained in the indorsement on the writ the sura of 
£132 was alleged to be due under an agreement 
of May 25, 1915. That allegation for the purposes 
of the present action must bo taken ns admitted 
(Bankes, Ji.J.).— Fribb V, Freybergkr, [1919] 
W. N. 22 ; 146 L. T. Jo. 214, 0, A. 

Admissions by failure to deny allegations.]— 

Part IV., 8ect. 1, ante, 

B, Claims for Debt or Liquidated Demand, 

R. S. C.. Ord. XXVIl., r. 2. If the plaintifT’s claim be only for 
a (h‘bt or liquidated deiiiand, and the defendant does not, within 
the time allowed for that purpose, deliver a defence, the plaintiff 
may, at the expiration of such time, enter final Judgment for the 
amount claimed, with costs. Provided that In actions by a 
moneylender or an assignee for the recovery of money lent by 
the moneylender or the enforcement of any aKeemcnt or security 
relating to any such money, Judgment shall not be entered In 
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default of defence unlesB the leave of the Court or Judge has been 
obtained in accordance with the provlsiona of Uulc 10 of this 
Order. 

R. S. Ord. XXVII., r. 3. Wlien In any hurh action us In 
the last preceding Buie inentluned there arc several defendants, 
If one of them make default as mentioned In the last preceding 
Buie, the plaintiff may, subject to the proviso to Rule 2, enter 
final Judgment against the defendant so making default, and 
Issue execution upon such Judgment without prejudice to his 
right to proceed with his action against the other defendants. 

Time for delivery.] — See Hub-soct. 3, ante. 

Default of appearance.] — See Practice, Part 
XV., post. 

1859. ** Debt or liquidated demand ” — Claim on 
bond.] — If, in an action on a replevin bond where 
defts. appeared, but put in no statement of defence, 
pltf., instead of claiming damages, claims the 
amount for which the bond is given, becomes 
entitled to judgment by default, his proper course 
is to enter final judgment. — Dix r. (iiiooM (1880), 

T) Ex. I). 01; 49E. J. Q.B.430 ; 28 W. P. H70, D. P. 

1360. Counterclaim for liquidated demand — 
Rule not applicable.] — Where pltf. fails to deliver 
a defence to a counterclaim, deft, cannot sign 
judgment on tJie counterclaim for default of 
]»l<*a<ling, hut must move for judgment under 
Ord. XX\'TI., r. 11 .-.Iones r. MArAni.AY, [1801] 
1 Q. P. 221 ; 00 L. .1. Q. B. 2.58 ; Oi J.. T. 021 ; 
30 W. B. 211 ; 7 T. J^. H. 170, (\ A. 

1361. .] — Afk‘r deft, to an action liad 

flt‘liver(*d a counterclaim, the action was dismissed 
for want of piosecut ion, pltf. not having delivered 
a reply within the time IhiuicHl for that puiimse : — 
Held : deft, was entitled, under Ord. XX VII., r. 1 1, 

U) set down the action on motion for judgment 
accoi*ding to his counterclaim. — Boherts r. llooTii, 
11803] 1 ('h. 52 ; 07 L. T. 040 ; 41 W. B. 220 ; 37 
Sol. Jo. 00 ; 3 B. 151. 

1362. Defence struck out— Disobedience to order 
for production of documents— Judgment In default 
of defence — Setting aside Judgment.] — On Aug. 30 
J., the executor of his mother M., issued a writ 
against his sister H. for the transfer to him, as 
])art of M.’s estate, of two sums amounting to 
£1,050, which st<x)d at her death in joint names 
of M. H. in the East Morley A Bradford Savings 
Bank. Statements of claim defence were put 
in, A on Jan. 27, 1885, deft. 11. put in, in compliance 
with tlie usual order, an aftidavit of documents 
stating that she hod in lier possession two bank 
hooks. She did not claim privilege, but wlam 
applied to, refused to pixiduce the books. On 
April 1 an order was made tJiat she should pro- 
duce the hooks on the 0th. On April 27 an 
tti'der was nuuie that tlie defence sliould he struck 
out unh'SH the hooks were produced within seven 
days. Tlie defence was struck out accordingly, 
A on May 10 judgment was given against the deft, 
for default of delivering a statement of defence. 
On May 5 an order was made that deft, should 
transfer tlio sums to pltf. On Oct. 19, deft, gave 
notice of a motion to sot aside the j\idgment under 
Ord. XXATI., r. 15. It was shown by the e\’idence 
that doft.’s solicitor hod explained to her in the 
clearest tenns what would be the consequence of 
lior refusal to produce the hooks :—Held : the rule 
was not intended to enable parties to escape the 
consequence of wilful A knowing default, A the 
motion must he dismissc^d udth costs. — Haigii r. 
Haigh (1886), 31 Ch. D. 478 ; 55 L. J. Ch. 100 ; 
53 Xj. T. 803 ; 34 W. B. 120 ; 2 T. L. B. 88. 

1363. Costs — Debt paid after appearance — 
Whether plaintifT entitled to sign Judgment for costs 
only — On default In delivery of defence.] — Where 
the debt has been paid after appearance A default 
made in delivering a defence, pltf. ought not to 
Bign judgment for costs only, but should apply 


by summons for an order for “ judgment for costs 
\ftee note to this case, Yearly Supreme Court 
Practice]. — SiiEU. Marketing v, Clacton A Dis- 
trict (1921), cited Yearly Supreme Court Practice. 


C, Claims for Pecuniary Damages or for 
Detention of Goods, 

R. S. C., Ord. XXVII., r. 4. If the plaintiff's claim be for 
pecuniary damages only, or for detention of goods with or without 
a claim for wcunlarv damages, and the defendant or all the 
defendants, If more than one, make default as mentioned In 
Rule 3, the plaintiff may enter an interlocutory judgment 
against the defendant or defendants, and a writ of inquiry shall 
issue to assess the value of the goods, and the damages, or the 
damages only, as the case may be. But the Court or a Judge 
may order that, instead of a writ of Inquiry, the value and 
amount of damages, or either of them, shall be ascertained In 
any way wdiich the Court or Judge may direct. 

Y, 5. When in any suel» action as in 

Rule 4 mentioned there are several defendants, if one or more 
of them make default as mentioned in Rule 2, the plaintiff may 
enter an interlocutory judgment against tlie delendant or 
defendants so making default, and proceed \\itli his action 
against the otiiers. Ainl in sin li case tlie value and amount 
of damages against the defemlant making default shall he 
assessed at the same time A\ltli tlie trial of tlie at t ion or issues 
tlierein against the other defendants, unit ss tlie Court or a 
Judge shall othcrvilse dirett. 

1364. Damages — Award of greater amount than 
specifically claimed — Judgment signed without 
leave to amend.] — In an action of libel pltf. claimed 
£1,000 damages. No defence was delivered. A 
interlocutory judgment was si^^ed for the dam- 
ages to he assessed in the Sheriff’s (^ourt. 

The jury returned a verdict for £2,500. Pltf., 
wiiliout applying t^o amend the statement of claim, 
signed judgment for this amount: — Held: the 
judgment was had. — Chatteli. r. Daily Mail 
IViiLisiiiNfi Co., Ltd. (1001). 18 T. L. B. 105-100, 
C. A. 

1355 . Action under Fatal Accidents Act, 

1846, commenced in Admiralty Division — ^No 
application made for transfer of cause.] — An action 
for damages under l^ord C’ampbeirs Act was com- 
menced in the Admiralty Division, A no applica- 
tion was made to transfer the cause to any other 
Division: — Held: upon default in pleadii^ by 
defts., pltfs. were entitled, under Ord. XXV’II., 
r. 4, to enter interlocutory judgment A to have 
the damages assessed A apportioned by a jury. — 
The Orwell (1888), 13 P. D. 80; 57 L. J. P. 
01 ; 59 li. T. 312 ; 30 W. K. 703 ; 6 Asp. M. L. C. 
300. 

1366. Whether plaintiff bound to enter inter- 
locutory Judgment — Right to proceed to trial in 
ordinary manner — Money paid into court admitting 
liability but not amount claimed.] — Where in an 
action for unliquidatod damages deft, makes 
default in delivering his defence A pays money 
into court admitting liability, but not the amount 
claimed, pltf. is not compelled t^i enter an inter- 
locutory judgment under Oi'd. XXVII., r. 4, but 
may, under Ord. XXXVI., r. 11, give notice of 
trial A have the issue of the amount of damages 
tried in the ordinary way, this being an “ issue 
ready for trial ** within the meaning of that rule. — 
Morse v. Frost, [1927] 1 K. B. 231 ; 96 L. J. K. B. 
197 ; 130 L. T. 299, C. A. 

1367. Default by one or some of several defen- 
dants — Right to sign interlocutory Judgment against 
persons in default — ^Time when damages assessed.] 
— Pltfs. prayer he makes two alternative claims : 
the first IS for £500, the agreed purchase price of 
the said shares. He cannot, however, recover 
the purchase price of the shai'es without handing 
them over ; A he has recovered a Judgment for 
£500 without having iianded over the shares or 
without having any obligation placed upon him 
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<o do so. The oilier alternative claim is for £500 
damages for breach of the said agreement ; that 
is a breach of an agi*eement to find a piiiThaser for 
tlie shares, or to punhase them themselves. It is 
quite clear that that is not necessarily a claim for 
the sum of £500 at all. £500 is the minimum 
price at wliich the shares were to be bought ; but 
it does not at all follow that the shai*es might not 
have been worth something — as a matter of fact 
I believe they were not, but they might have been 
— A in that case the damages to which the pltf. 
w’ould have been entitled would have been the 
diflerence between the £500 wdiich he was to get 
A the value of the shares, which he was under no 
obligation to part wdth, because he did not get the 
£500. That might very well be quite a different 
sum. Ha\dng those tw’o alternative claims, he 
elected or decided upon which of them he was going 
to proceed, A he signed inU^rlocutory judgment 
against the two Snells, w’ho had made default in 
delivering any defence, upon the second alter- 
native — namely, the claim for damages, because 
he signed an interlocutory judgment to recover 
against the defts. J. S. & R. damages to be assessed. 
He then proceeded with his action against the 
other deft., A obtained a judgment for damages 
against him. In my opinion that claim upon 
winch he proceeded, & on which he got these 
judgments, was not a claim for a liquidated sum, 
it was a claim for unliquidated damages. Before 
he proceeded against the present appellant, A 
got this judgment for damages against him, he 
had obtained an asses.sment of the dam^cs due 
under the interlocutory judgment against the 
Snells for £510 12 j<. 6d. I veiy strongly suspect 
that that assessment was obtained absolutely 
irregularly, by reason of the rule to which I am 
going to allude in a moment. 

I think Ord. XXVTI., r. 5, is the only pro\ision 
that affects this case at all ; & that is to this 
effect : ‘* When in any such action as in r. 4 

mentioned ” — that is for pecuniary damages 
only & some other alternative w^hich does not 
concern this action — “ there are several defts., 
if one or more of them make default as mentioned 
in r. 2, the pltf. may enter an interlocutory judg- 
ment against deft, or defts. so making default, 
A proceed with his action against the others. And 
in such case, the value & amount of damages 
against the deft, making default shall be assessed 
at the same time with the trial of the action or 
issues therein against the other defts., unless the 
court or a judge shall otherwise direct.’’ 1 think 
that the following note in the Yearly Practice, 
p. 362, is piobably right : “If the action does 
not proceed to trial, or if for any other sufficient 
reason it is desimble to do so, a master may on 
summons order the damages to be assessed by w'rit 
of inquiry or otherwise.” I think that is right in 
two ways. It is right, as suggested, that the 
primary object of that provision for assessing at 
a different time was to provide for the case where 
the action did not proceed again.st the other deft., 
but it certainly is applicable where there is any 
other sufficient reason, as the note says ; & 1 
believe the ordinary practice would be, under the 
second pait of the rule, which provides that the 
assessment may be at a different time if the court 
or a judge shall so direct, to proceed by summons 
& ask him to direct a different time. It is because 
I see no reason to suppose that anything of the 
kind would have been done in this case that I 
think the assessment was probably irregular 


(Lord Strrndale, M.R.).— -Parr r. Sneix, [1923] 
1 K. B. 1 ; 91 L. J. K. B. 865 ; 128 L. T. 106, (\ A, 

1368. Effect of judgment against one of several — 
Joint tort feasors.] — A judgment in an action 
against <mc of two joint toH^ feasors is a bar to an 
ac'tion against the other for the same cause, 
although such judgment be unsatisfied. — Bhink- 
MEAD V, Harrison (1871), 1j. R. 6 P. P. 584 ; 40 
L. J. O. P. 281 ; 24 B. T. 798 ; 19 W. R. 956 ; 
affd, (1872), B. R. 7 0. P. 547, 

1369 . Effect of R. S. C., Ord. XXVII.] 

— In this case I agree with the other membem of 
the court; that the rule in Brinamead v. Harrison^ 
No. 1368, ante, has not been altered as regards 
joint tort feasors by any of the rules of Ord. 
XXVII. For some reason or other, very likely 
in view of the difficulty of obtaining final judgment 
in the case of unliquidated damages until the 
actual assessment t)f damages as hereinafter 
mentioned, rr. 2 & 3 of that Ord. are carefully 
w'orded so as to apply only to the analogous case 
of persons jointly liable in debt or liquidated 
damages (Sargant, J.). — Goldrei, Foucard & 
Son r. Sinciair & Russian Chamber of Com- 
mercetn 1a)NDON, [1918] 1 K. B. 180, 191 ; 87 B. J. 
K. B. 271 ; 118 B. T. 151 ; 34 T. B. R. 74, C. A. 


D. Claims for Debt or Liquidated Demand and 
for Pecuniary Damages or Detention of Goods, 

R. S. C., Ord. XXVIl., r. C. If the plaintiff’s claim be for a 
debt or liquidated demand, and also for i)ecunlary damages only, 
or for detention of goods with or without a claim for pecuniary 
damages, and any defendant make default as mentioned in 
Rule 2, the plaintiff may, subject to the proviso to Rule 2, enter 
final judgment for the debt or liquidated demand, and also enter 
interlocutory judgment for the value of the goods and the 
damages, or the damages only, as the ease may bo, and proceed 
a.s mentioned in Rules 4 and f). 


E, Actiom for Recovery of Ixind, Mefme Profits^ 
etc, 

R. S. C., Ord, XXVIL, r. 7. In an action for the recovery of 
land, if the defendant makes default as mentioned in Rule 2, 
the plaintiff may enter a judgment that the person wliose title 
is asserted in the \^Tit of summons shall recover possession of 
the land, \tith ids costs. 

r. 8. Where the plaintiff has endorsed 

a claim for mesne profits, arrears ol rent, or double value In 
respect of tiie premises claimed or any part of them, or damages 
for breach of contract or wrong or injury to the premises claimed, 
upon a writ for the recovery of land, If the defendant makes 
default os mentioned in Rule 2, or If there be more tiiaii one 
defendant, some or one of the defendants make such default, 
the plaintiff may enter judgment against the defaulting defendant 
or defendants and proceeil as mentioned in Rules 4 and 5. 


F, Defence Answering part only of Claim, 

R. S. C., Ord. XXVIL. r. 9. If the nlalntlff’s claim be for a 
debt or liquidated demand, pecuniary damages only, or for the 
detention of goods with or without a claim for pecuniary damages, 
or for any of such matters, or for the recovery of land, and the 
defendant delivers a defence, which purports to offer an answer 
to part only of the plaintiff’s alleged cause of action, the plaintiff 
may by leave of the Court or a Judge enter judgment, final, or 
interlocutory, as the case may be, for the part unanswered ; 
provided that the unanswered part consists of a separate cause 
of action, or is severable from the rest, as in the case of part of a 
debt or liquidated demand : provided also tlmt where there is a 
counterclaim, execution on any such Judgment as above men- 
tioned in respect of the plaintiff’s claim shall not issue without 
leave of tlie Court or a Judge. 

Admissions on failure to deny allegations .] — See 

Part IV., Sect. 1, ante. 


G, Probate Actions, 

R. S. C.. Ord. XXVIL, r. 10. In Probate actions, if any de- 
fendant make default In filing and delivering a defence, the 
action may proceed, notwithstanding such default. 



Part IX. — Defence 


156 


77. Admiralty Actions in rem, 

R. S. C.. Ord. XXVII., r. 11a. In Admiralty actions in rent If 
the defendant makes default In delivering a defence the plaintilT 
may on the expiration of ten days from the delivery of the 
statement of claim, and on filing an atfldavit of non-delivery of 
a defence, set down the action for Judgment by default, and the 
provlsioiiH of Order XUI., Itulo 13, Hliall be applicable lo sin h 
action. 

1870. PlaintilT not entitled to sign final Judg- 
ment.] — Ord. XXIX., r. 2, as to signing judgment 
in default of pleading does not apply to proceed- 
ings in rem. Where in an action in rem for liqui- 
dated sum for necessaries supplied deft, makes 
default in delivering his statement of defence, 
Itf. cannot at once sign final judgment, but must 
ring the case on for hearing before the judge upon 
aftidavit. — The Sfactoria (1876), 2 P. D. 3 ; 3.5 
L. T. 431 ; 25 W. R. 62 ; 3 Asp. M. L. C. 271. 

7. Default in Delivery of JReply or Subsequent 
Pleading, 

See Part XV., Sect. 1, sub-sect. 7, post. 


J. In Issues Arimtig other than between Plaintiff 
and Defendant . 

See Part V., Sect. 2, ante. 


K. Actions for Money I^ent. 

R, S. C., Ord. XXVII., r. 16. (1) In actions brought bv a 
monpylender or an assignee for the recoverv of money lent by 
the moneylender or the enforcement of any agreement or 8e<*urity 
relating to any such money, an application for leave to enter 
final Judgment in default of defence may be made b> notice 
returnable not less than two clear days after service. 

(2) The provisions of paragraphs (3) and (4) of Rule 10 of 
Order Xlll. shall apply to the hearing of the application. 

Ord. XIII., r. 16. (3) The notice shall be in accord- 
ance with Form 2a In Appendix K with such variation** ns circum- 
stances may require, and may be served personally or b> regis- 
tered post addressed to the defendant at his last known place of 
adilress. 

(4) At the hearing of the application, whether the defendant 
apiiears or not, the Court or Judge--- 

(a) may exercise the pow-ers of the Court under subsection (1) 
of section 1 of the Moneylenders Act, 1900, as extended 
by section 10 of the Moneylenders Act, 1927 ; and 
(/d if satisfied by affidavit or otherwise that the notice has 
been duly served, may give leave to enter final judgment 
for the w’hole or part of the claim ; and 
(c) as regards any part of the claim as to which leave to enter 
final judgment is refused, may give any such directions 
t»r make any such order as might have been given or 
inaiie upon a summons for judgment under Order XI V\, 
if the defendant had entered an appearance, upon such 
terms as to notice to the defendant and otherwise as 
may be thought just. 


L. Motion for Judgment in Default. 

R. S. C., Ord. XXVII., r. 11. In all other actions than those 
In the preceding llules ot this Order mentioned, if the defendant 
makes default in delivering a defence, the plaintiff may set down 
the action on motion for judgment, and such judgment shall be 
given as upon the statement of claim the Court or a Judge shall 
consider the plaintiff to be entitled to. 

12, Where, In any such action as 

mentioned in Rule 11, there are several defendants, then, if one 
of such defendants make such default as aforesaid, the plaintiff 
may either (If the cause of action is severable) set down the 
action at once on motion for i^udgraent against the defendant so 
making default, or may set it down against him at the time when 
it is entered for trial or set down on motion for Judgment 
against the other defendants. 

Motion for judgment on admission, sec Part XVI., 
Sect. 5, post. 

Default of appearance, see Practice, Part XV., 
post. 

Default in delivering reply to counterclaim, see 
Set-off & CouNTERcr.AiM, Vol. Xl^., pp. 424- 
428, Nos. 460, 496-504, post. 


1871. ** In all other actions ** — Petition of 
right.] — Semble : Petition of Right Act, 1860 
(c. 34), 8. 8, enables the judge to sign judgment in 
favour of the suppliant only in the case of joint 
default being made by the Crown & any other 
person. — Pe Banda k . Kirwa Booty, KiNiA>cn 

V. R. & Secretary of State for India, [1884] 

W. N. 80, A. 

1372. Default by Crown.] — The Crown 

made default in delivering a defence to a petition 
of right, & the suppliant set down a motion for 
judgment before a Divisional Court. At the hear- 
ing it was ^reed that further time should be given 
for delivering a defence, but the Crown contended 
that the suppliant’s correct procedure would 
have been to apply in chambers, & that therefore 
the costs of the motion in court should not be 
allowed : — Held : the suppliant was entitled to 
adopt the procedure by motion in court & should 
have the costs of the motion. 

The first question is whether the present motion 
comes within Ord. XXVIl., r. 11. That rule 
clearly excludes procedure by application in 
chambers, but I have some difficulty in deciding 
whether the rule applies to a petition of right. 
The various kinds of actions mentioned in the 
preceding rules of Ord. XXV^II. make it a matter 
of some difficulty to say whether the words “ other 
actions” in r. 11 may not mean other actions 
ejusdem generis. But, whether that is so or not, 
if the application is not authorised by Ord. 
XXVII., r. 11, it certainly comes witiiin Ord. 
XL., r. 1, A: a motion for judgment is the proper 
& legitimate mode of enforcing the rights of the 
subject on the failure to deliver a defence to a 
petition of right (Coleridge, .1.). — Day v. R. 
(1921), 124 1.. T. 669, 670 ; 90 L. J. K. B. 1085 ; 
37 T. L. R. 303, D. C. 

1378. Delivery of statement of claim — Defendant 
dispensing with delivery — Expiry of time for de- 
livering defence — Setting down action as short 
cause.] — The time for delivery of a defence having 
expired, pltf., upon deft, dispensing with a state- 
ment of claim, set down his action as a short 
cause, & moved for judgment according to pre- 
pared minutes. Cpon deft.’s objecting that the 
action must be brought to trial, it was ordered 
that the action be placed in the general non- 
witness list. — WiLMOTT r. Young (1881), 44 li. T. 
331 ; 29 W. R. 413. 

1374. Consent to Judgment indorsed 

in accordance with minutes — R. S. C., Ord. XXX.] — 

This was a motion for judgment in an action for 
8])ecific performance set down as a short cause. 
Pltf. moved for judgment in default of a delivery 
of defence. The facts were as follows : the deft, 
having appeared to the wTit, a smnmons for direc- 
tions was taken out by the pltf. Befoi'e the 
master the deft.’s solicitors said that he did not 
lequire a statement of claim to be delivered, 
whereupon the master ordered “ no claim,” 

Defence within fourteen days.” Deft, made 
default in delivering a defence. Notice of motion 
for judgment under Ord. XXVI., r. 11, marked 
short, was served on deft.’s solicitor, with a copy 
of minute's of judgment annexed. These were 
retmmed to pltf.’s solicitors indorsed with a 
consent to judgment in accordance with the 
minute's. The indorsement on the writ referred 
to the agreement for sale. Counsel for pltf, 
moved for judgment under OimI. XXVII., r, 11, 
A: claimed to read the indorsement & the agree- 
ment for sale. He submitted that since Ord. XXX . 
came into effect it was not a condition precedent 
to a judgment that a statement of claim sJiould 
have been delivei'ed or filed, since it was now for 
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the mast^'r & not for tho parties to say whether a 
st^t^ment was necessary cV proper. Jle contended 
that the practice contemplat<Ml a motion for 
judgment in cases wliere no statement of claim 
had been delivered. The cases in wliich statements 
of claim had been held to be necessary were cases 
where deft, liad not appeannl. The object in 
shoi*t causes wiis to savt* expenses. A: here there 
was no need for a statement of claim, except to 
comply with the strict terms of Ord. XXVII., 
r. 11. which should now, he submitted, be 1 ‘ead in 
connection with Ord. XXX. tV judgment given 
on the matter hefoie the couvi : —Held : under 
the rule the court had no power to give judgment 
except upon a statement of claim. The court had 
no materials before it. A statenumt of claim 
must bt‘ file<l or judgment obtained by consent. 
Subject to pltf. ju^ulucing a con.sent brief to the 
legist rar, there would be an order for specific 
perfonnanc*^ or the case must stand over for the 
master to give further directions for a statement 
of claim to be delivered. - Fowlkk r. WlllTK 
(1901), 45 Sol. Jo. 72:i. 

1375. Master dispensing with delivery — 

Specially indorsed writ.] — Pltf. in this action by a 
specially indoi‘sed writ claimed : (1) repayment of 
£5,000 money lent by him to the deft., together with 
£145 interest thereon; (2) inthealternativ^e, anorder 
that the deft, complete the security upon which the 
loan was made with certain incidental relief. 

Deft, duly entered an appearance, A: required 
a statement of claim. On the summons for 
directions, which was lieard on Mmch 15, the 
master ordered that no further statenumt of claim 
be required, A: that deft, should deliver his defence 
wdthin ten days. On March 27 a further order 
was made by the master that deft, should deliver 
his defence witliin ten days perem]itory. Xo 
defence was delivered. A: on April 17 pltf. served 
notice of motion for judgment for £5,145 k costs 
in default of defence. 

(^ounsel for the pltf. admitted that under 
Ord. XX., r. 1, coupled with Ord. XXVII., r. 11, 
a statement of claim was necessary, but contended 
that tliis had been expressly dis'pensed with by 
the master’s direction. A: that i)ltf, was entitled 
to judgment in default of defence for the sum 
named in the notice of motion. 

Tlie judge refused the application, saying that 
in his opinion the master had dispensed with the 
statement of claim for the purpose of enabling the 
deft, to plead, A: not for the purjjose of enabling 
the pltf. to move for judgment in default of 
defence. He, however, gave pltf. leave to amend 
liis wiit by striking out the claim for alternative 
relief A: to re-serv e the notice of motion.— Mii.hank 
r. h^A^XIS, [1901] W. N. 91 ; 45 8ol. Jo. 400. 

1376. Delivery after obtaining interim 

injunction — Siunmons for directions not taken out 
— R. S. C., Ord. XXX., r. 8.] — K. commenced an 
action against V. for an injunction. C. appeared. 
IC. having on motion obtained an interim injunc- 
tion delivered a statement of claim to C. without 
taking out a summons for directions as required 
by Ord. XXX., r. 1 (b). C. failed to deliver a 
defence, A: K. mov'ed for judgment in default of 
defence, under Ord. XX VII., r. 1 1 . At t he hearing 
of the motion O. contended that it should be 
dismissed as irregular, since it At the delivery of the 
statement of claim were steps in the action, & they 
were taken without first taking out a summons 
for directions ; — Held : i\ was not entitled to 
have the motion dismissed. K.’s procedure was 
irregular, but C.’s only remedies were to take out 


a summons to have tho action dismissed under 
Old. XXX., r. 8, or to move to have the notice of 
motion sot aside as irregular. — K emp v, Oolman 
(1899), 80 L. T. 54. 

1877. Relief awarded in accordance with state- 
ment of claim.] — Where a married woman is deft, 
to an action on a contract, Ac has made default in 
the delivery of a defence, pltf.’s statement of 
claim must contain on allegation that deft, has 
separate estate ; otherwise tho court will refuse 
to make an order against deft, on the statement 
of claim under Ord. XXVII., r. 11. 

In an action for specific performance of an agree- 
ment for a lease, pltf. was the intended lessor Ac 
deft, the intended lessee. Deft, was a married 
woman. Sc after entering an appearance to the 
action put in no defence, Sc the action came on in 
due course upon motion for judgment upon default 
of defence. The statement of claim contained no 
allegation that deft. ha<l separate estate. The 
question ai*ose whether pltf. was entitled to 
judgment against the separate estate of the married 
woman without hav ing alleged in his statement of 
claim that she had separate^ estate : — Held : owing 
to the omission, no order could be made ; but that 
liberty w’ould be given t^ pltf. to amend his state- 
ment of claim. — T ett.ey r. (Jkiffitit (1S87), 57 
L. T. (573 ; 30 \V. II. 90. 

137 g. Specific performance — Declaration of 

lien not asked for.] — Upon motion for judgment in 
default of defence in an action for specific perfomi- 
ance in which pltf. does not claim any declaration 
of lien, the couii will not giv'o judgment declaring 
])ltf. entitled to a lien. — Tacon v. National 

STANDAlll) JiAXD MoilTCiAOE A INVESTMENT Vo. 
(1887), 50 D. J. Ch. 529 ; 50 L. T. 105. 

1379 . Insufficient description in statement.] 

— I cannot giv’e judgment, in default of defence, 
for specific performance, as the projan'ty is not 
described sufiiciently in the statement of claim. 
There w^as a differtmee of opinion among the 
judges, but at a meeting the majority of the judges 
decided that in such cases tlie court ct)uld not look 
at an agreement or receiv’e any evidence, but must 
give judgment according to the pleadings alone. 
The statement of claim must he amended by 
making it contain a more specific description of 
the pr()])erty, A: must be serv^ed afresh (Kay, J.). — 
Smith r. Buc han (1888), 58 L. T. 710 ; 36 W. B. 
631. 

1380. Particulars forming part of state- 

ment.] — In an action for infringement of a patent, 
pltf., ujx)!! motion for judgment heard as a sliort 
cause, asked for such judgment as upon his state- 
ment (jf claim the court should eonsidtT him to be 
entitled to. In the statement of claim it W'as 
stated that “ Particulars of breaches are delivered 
herewith ” : — Held : that the particulars of 
breaches should be considered as forming i)art (jf 
the statement of claim. — United Telephone Co. 
V. Smith, United Telephone Co. v, Mitchell 
(1889), 61 J.. T. 617 ; 38 W. K. 70. 

1381. Evidence upon motion for Judgment.] — 
The court does not I'cquirt^ evidence upon motion 
for judgment in default of pleading. 

In a vendor’s action for specific i>erformance 
pltf. moved for a common form judraient against 
deft., he having made default in pleading. The 
notice of motion did not state the terms of the 
proposed judgment : — Held : liaving regard to the 
ioim of the notice of motion, that minutes must 
be prepared Sc a copy delivered to deft. — B agley 
r. Seakle (1887), 56 L. T. 306 ; 35 W. B. 404. 

1382. .]— an application to sign final 

judgment in default of defence in an action for 
canccJling an allotnumt of shares where there has 
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been no aiipearance under Ord. XXVII., r. 11, no 
evidence need be filed. — Wkbhter ((I. D.) & Hons, 
Ltd. V, Vincent (1897), 41 Hoi. Jo. 715 ; 77 L. T. 
167. 

Affidavits in support of claim.] — See Nos. 
1383-1390, post. 

• Intmis.h-See Nos. 1386, 1390, post. 

1383. Affidavit in support of statement of claim — 
Necessity for — Costs.] — This was an action by a 
mortgagee for accounts, foreclosure or sale. Pltf. 
society had filed a long affidavit in support of the 
statement of claim, & had made the mortgage 
deed & further charges exhibits. There was no 
statement of defence. 

Counsel for deft, referred to Kules of Court, 
1875, Ord. XXIX., r. 10, & submitted that no 
affidavit was necessary, & that the costs of it 
should not be allowed. 

The Vice-Chancellor made an order for accounts, 
& for a sale, but refused tD allow the costs of the 
affidavit. — I ^krppttual Investment Building 
Society v, Ciille.spie, [1882] W. N. 4. 

1384. Specific performance.] — An 

action was brought by a vendor for specific per- 
foiTuance of an agiTeinent against a purchaser who 
was in possession. Tlie statement of claim set 
out the agreement. Deft, had not put in any 
defence. A motion was made on behalf of pltf. 
for judgment in default of defence, the action being 
set down as a short cause. 3'he agreement had 
not been proved ; but it was contended that the 
deft., by making default in defence, had admitted 
the agreement as alleged, & that evidence of it 
was consequently unnecessary : — Held : the agree- 
ment must be duly verified by affidavit, & the 
action was ordered to stand over for the purpose.-— 
lIOLMEs r. Shaw (1885), 52 L. T. 797. 

1385. .] — I^pon a motion for 

judgment in default of pleading in a specific per- 
formance action, pltf. asked for an order in the 
usual form, but no minutes of the proposed judg- 
ment had been left with tlie judge’s clerk before 
the cause was put into the ])ap<T : — Held : in such 
a case, where a copy of the minutes has not been 
delivered, pltf. should state in his notice* of motion 
the precise words of the judgment for which ho asks. 

: whether, upon a motion for judgment 
in default of pk‘ading in a specific p(‘rformance 
action, it is necessary to file affidavits in support 
of the statement of claim. — De Jongh v. Newman 
(1887), 56 L. T. 180 ; 35 W. B. 403. 

1386. Foreclosure action — Costs dis- 

allowed.] — In a foreclosure action against a mort- 
gagor subsequent mortgagees, the mortgagor 
m^e default of appearance, & the remaining 
defts. appealed but made default in pleading. 

Upon motion for judgment under Ord. XXVTl., 
r. 11, pltfs. filed an affidavit- in support of their 
claim : — Held : the costs of the aflidavit inu.st be 
disallowed against all defts. 

Three months allowed for redemption after the 
date of the certificate. — Jones r. IIakkls (1887), 
55 L. T. 884, 

13 g 7 , Infants.] — In an action for sale in 

lieu of partition the sole deft, was an infant. The 
facts wei'o simple, & no defence was put in. The 
pltfs. moved for jud^ient, & supported their 
motion by affidavits which ventied the statement 
of claim. The guardian ad litem did not object 
to the proposed minutes of judgment ; — Held : 
under the circumstances, pltfs. hail taken the 
proper course, & that notice of trial need not be 
given . — Ue Fitzwatkr, Fttzwateii r. Water- 
house (1882), 52 L. J, Oh. 83. 

1333 . ,] — The defence of two infant 

defts. in an ejectment action was withdiawm under 


an order of court. The other defts. having made 
admissions, judgment was moved for, supported 
by an affidavit proving the statement of claim : — - 
Held : the correct course where infants are parties 
& their defence is withdrawn & judgment is 
moved for, is to prove the statement of claim by 
affidavit. — ^Gardnbr v. Tapling (1885), 33 W. K. 
473. 

1339 . ,] — On a motion for judgment in 

default of pleading by pltfs. in a partition action, 
some of defts. being infants : — Held : it was not 
necessary that any affidavit should be m^e 
verifying the statements in the statement of claim. 
— Ripley v. Hawyer (1886), 31 Oh. D. 494 ; 55 
L. J. Ch. 407 ; 54 L. T. 294 ; 34 W. B. 270. 

1390. .] — This was an action by a 

widow against four defts. to set aside a written 
agreement alleged b) have been obtained by them 
from her by misrepresentation & under pressure. 
One of the defts. was an infant about nineteen 
yeai*s of age*, a guardian ad litem had been 
appointed for him. The guardian ad litem & the 
other defts. appeared to tlie writ, but put in no 
defence U) the pltf.’s statement of claim. The 
pltf. now moved, under Ord. XX XVI., r. 6, for 
judgment against all the defts., & as against the 
infant deft, filed an affidavit verifying the allega- 
tions in the staU'ment of claim. 

Great expense might have to be incuiTed, if, in 
the case of an infant deft, like the present, the 
action had to be set dowm for trial & the claim 
proved by the oral evidence of witnesses. You 
may take vour order (Neville, J.). — Cheek r. 
Cheek, [IfiiO] W. N. 87. 

1391. Infant — One of several defendants an 
infant — Action set down on notice of trial as against 
infant — Notice of motion for judgment as against 
adults.] — Whore several defts. to an action, one of 
whom was an infant, failed to put in any state- 
ments of defence, the court ordered that the action 
should be set down on notice of trial as against the 
infant deft., & on notice of motion for judgment 
on the statement of claim as against the adult 
defts. — National Provincial Bank r. Evans 
(1881), 51 L. J. Ch. 97 ; 30 W. R. 177. 

Affidavits in support of statement of claim.] 

— See Nos. 1386-1390, aide. 

1392. Withdrawal of defence.] — In Aug. 1907 
an action was ciuiimeiiced by the tenant for life 
in possession of a lai’go estate against deft, asking 
for a declaration that deft, was not entitled to any 
rigid- of way over pltf.’s laud, & for an injunction 
to restrain a trespass. A defence w^as delivered 
in Dec. 1907, in which deft, claimed to be entitled 
to the right of way in dispute as a member of the 
public. In Feb. 1908, deft, gave notice of applica- 
tion in chambei*8 pursuant to Ord. XXVI., r. 1, 
that his defence might be withdrawn or struck out ; 
& by a letter of March, 1908, his soUcitoi's wrot-e 
admitting pltf.’s claim consenting to an order 
being m^e in chambers giving the pltf. the relief 
to which he w’as entitled. Pltf. elected not to 
accept the admission being desirous of having 
the issue determined by a public adjudication of 
the court. On March 11, 1908, the matter came 
before the master, & deft, obtained leave to with- 
draw his defence. Pltf. now movtMi under Ord. 
XXVII., r. 11, for judgment in default of defence 
for a perpetual injunction & costs, & the only 
question was whether he was entitled to additional 
costs of obtaining the order in court : — Held : 
under the circumstances of the case pltf, was 
justified under the rules in setting down the 
action as a short cause on motion for judgment in 
default of defence. Order made for a perpetual 
injunction in the form asked for, wliich w'ould 
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include an oi'der that deft, pay costa of the action. 
-Cooper-Dean v, Badham. [19081 W. N. 100. 

1393. Claim to set aside judgment wrongly 
obtained.] — Motion for judgment. 

In 1896 deft., L., had obtained judgment in the 
High Com't of Justice against pltfs. for iI53 & 
costs. The judgment had been obtained by means 
of a fraud, for which the deft, was undergoing a 
term of impri.sonment. 

The statement of claim claimed that the judg- 
ment should be set aside on the ground that it had 
been obtained by deft, by fraud in having pi'oduced 
to the court certain counterfeit documents, know- 
ing them to be such, & also a ledger A diaries 
containing false entries touching the matters in 
issue. 

Deft, made default in delivering a statement of 
defence, A the pltf. moved for judgment under 
Old. XXVH., r. 11. 

We think that pltfs. are entitled to judgment {per 
CrR.). — (Vu.E r. Langford, [1898J 2 Q. B. 36 ; 67 
L. J. Q. B. 098 ; 14 T. L. B. 427. 

1394. .] — Motion for judgment upon a 

statement of claim in default of d<»liveiy of defence. 

A judgment obtained in an action will not be 
set aside m a subsequent action bi*ought for that 
purpose upon mere proof that the judgment was 
obtained bv perjurv. — B aker r. Wadsworth 
(1898), 67 L. J. Q. B. 301. 

1395 . ,] — Motion for judgment for default 

in deli> ering a dehmce. 

Judgment for pltf. A successful pltf. in an 
action of review, brought to set aside a judgment 
wrongfully ob tamed in a former action, is, if he 
has paid the costs of the former action, entitled 
in the action of review to recover the party & party 
costs of the former action, inasmuch as he is 
entitled to be placed in the same position as if the 
former action had been brought to its legitimate 
conclusion in his favom*. — Sturrock v. Little- 
john (1898), 68 L. J. Q. B. 165. 

Setting aside Judgments in default.] — Sec Sub- 
let. 4, M., post, 

1396. Delivery after default — Defence.] — Gill 
r. WOODFIN, Xo. 1348, ante. 

1397. .] — ^tIBbinos V. Strong, Xo. 

1347, anle, 

1398. .] — Montagu r. IuAND Corpora- 

tion OF Kngland, Xo. 1349, a?Uc. 

1399. .] — Butterworth v. Small- 

wood, Xo. 1350, aw/c. 

Reply to counterclaim .] — See Srrr-oFF & 
Counterclaim, Vol. XL., p. 428, Xo. 503. 

1400. Right to proceed to trial notwithstanding 
default.] — In an action to perpetuate testimony, 
the time for delivery of defence having expired, 

& deft, not having apj^lied for an extension of 
time, pltf. obtained, on motion, an order that the 
action might proceed notwithstanding deft.^s 
default, & that he might be at liberty to examine 
the witnesses (one of whom was of advanced age & 
in failing health) as if the pleadings were closed. — 
Bute (Marquess) v. James (1886), 33 Ch. D. 157: 
55 L. J. Ch. 658 ; 55 L. T. 133 ; 34 W. B. 754. 

1401. Relief not obtainable on motion for 

judgment in default.] — In March, 1927, defts. for 
the purpose of making a new valuation list under 
the Rating & Valuation Act, 1925, s. 40, served a 
notice on pltf. requiring him to make a return of 
certain pmticulars including “ gross takings & 
outgoings of his licensed premises & other par- 
ticulars not contained in the Schedule, Part II., 
of the Hating & Valuation Act (Returns) Buies, 
1926. 


On April 27, 1927, pltf. commenced this action 
for a declaration that the form of return required 
w’as illegal, unauthorised & ultra vires. 

Defts. thereupon withdrew all their notices, but 
later on put in a defence denying their invalidity. 
The action was then set down for trial, but shortly 
after the defts. withdrew their defence by leave, 
stating that they did not propose to contest the 
action any further. 

As pltf. wanted a declaration as to the invalidity 
of the form of return under the Act, for wliich 
purpose both evidence & argument were required, 
he did not move for judgment in default of defence, 
but piHJceedcd to trial & called evidence to prove 
that the offending requisitions wore not “ reason- 
ably requii'ed for the purpose of carrying out this 
Act ” within the meaning of s. 40 : — Held : (1) on 
the evidence, pltf. had proved his case & was 
entitled Li the declai*ation he claimed ; (2) as 

pltf. could not have obtained a declaration of this 
nature on a motion for judgment in default of 
defence, without evidence, A as ho was clearly 
entitled to the declaration at the date of the writ, 
subject to his substantiating liis case by proper 
evidence, ho was entitled to proceed to trial for 
this purpose A obtain his declaration with costs. 
— Grant r. KNARESBoROiqiii I^rban Counuil, 
[1928] 1 (3i. 310; 97 L. J. Ch. 106; 138 L. T. 
488 ; 92 J. P. 30 ; 44 T. L. B. 224 ; 26 L. G. B. 
165. 

1402. Notice of motion — Service by filing — 

Defendant not appearing.] — A notice of motion for 
judgment in default of pleading is a document that 
may be served on a deft, who has not appeared by 
filing it in accordance witli Ord. XIX., r. 6. — 
Dymond r. Croft (1876), 3 Ch. D. 512; 45 

L. J. t'h. (n2 ; 35 L. T. 27 ; 24 W. B. 700. 

1403. Action set down on motion for judg- 

ment without previous notice.] — When a deft, has 
made default in delivering a defence or demurrer 
the action may be set down on motion for judg- 
ment without previous notice of motion. — 
Gillott r. Ker (1876), 24 W. K. 428; 3 Char. 
Pr. Cas. 172. 

1404. Must state precise words of judgment 

asked for.] — De Jongh r. Newman, No. 1386, ante. 

1405. .] — Bagley r. Searle, No. 1381, 

ante. 

1406. Combined with notice to strike out 

defence — Non-compliance with order to answer 
interrogatories.] — In this action judgment was 
given on Jan. 31, 1891, against two of defts. for 
default of appearance. On March 20, 1891, leave 
was given for defts. to come in A defend upon the 
terms of their paying the costs up to the date of the 
order. They did appear, A on May 4, delivered 
a defence. On June 4 they delivered a defence, 

A on June 10 an order was made for discovery of 
documents A giving pltf. leave to administer 
interrogatories. This order was served on deft.’s 
solicitor on June 22 A on June 30. interrogatories 
were delivered in pursuance of the order. Defts. 
made no affidavit of documents A gave no answer 
to the interrogatories. Pltf. now moved that the 
defence of the two defts. should be struck out 
under Ord. XXXI., r. 21, A that judgment might 
be given in the action according to the statement 
of claim under Ord. XXX 11., r. 11 : — Held: 
there was no objection to the two orders being 
asked for by the same witness, but the motion for 
the judgment to which pltf. was entitled according 
to his statement of claim must be set clear as a 
short cause. No order was made therefore except 
that the defence should be struck out A that defus. 
should pay the costs of the motion, — Re Hajeitlby, 
Nuttall V. Whittaker (1891), 91 L. T. Jo. 229. 
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1407 , — Where a pltf. moves, 

under Ord. XXXI., r. 21, to liave a deft.’s defence 
struck out for non-compliance with an order to 
answer interrogatories, there is no objection to his 
'oining with such a motion for judgment as upon 
lie stateinent of claim in default of defence, but 
such motion for judgment must be set down & 
two separate orders should be made. 

In re Hartley^ No. 1406, ante^ discussed & followed. 
—-Salomon v. Hole (1006), 63 W. li. 688. 

1408. Two clear days’ notice.] — Where a 

deft, is in default in pleading, two clear days’ 
notice of motion for leave to sign judgment is 
sufficient. — Koupell p. Pakmons (1878) ; 34 L. T. 
60 ; 24 W. K. 289 ; 3 Char. Pr. Cas. 189. 

1M9. Whether application made at chambers.] — 
Motion to enter judgment for deft, on pltf.’s 
default in delivering a reply to the deft.’s counter- 
claim. 

This case should not be taken as a precedent 
in favour of making such applications to this 
couit in the first instance. 1 think it doubtful 
whether the application should not be made at 
chamber’s, though no doubt this court has power to 
entertain it (Denman, J.). — Kumley v. Winn 
(1889), 22 Q. B. D. 285 ; 68 L. J. Q. B. 128 ; 80 
L. T. 32 ; 37 W. K. 285 ; 5 T. L. H. 203, D. C. 

1410. .]— Day v. K., No. 1372, ante. 

1411. Short cause — Withdrawal of defence.] — 
Cooper-Dean v. Badham, No. 1392, ante. 

1412. Practice.] — When a cause is heard 

as a short cause, the necessary papers, including 
minutes of the proper judgment, must be left 
with the judge one clear day before the cause is 
put into the paper. — Chapman t\ Brooke (1902), 
48 Sol. Jo. 215. 

1418. Judgment — Action to stand over with 
liberty to apply — Defendant abroad — Defence struck 
out for collateral reason.] — An English testator 
had executed a deed in favour of creditors which 
comprised I’eal estate in Trinidad, but, though 
valid according to the law of England, did not 
pass the legal estate of the land in Trinidad to 
the trustee of the deed, because it was not executed 
as required by the law of Trinidad. The testator 
died intestate as to real estate, & the legal estate 
was vested in M., a British subject residing in 
Trinidad, in the other defts. w'ho resided in 
England. An action was brought by the trustee 
of the deed k another creditor to enforce the 
trusts of the deed against the real estate in 
Trinidad. Pltfs. had been advised by a barrister 
practising in Trinidad, k they alleged in theii* 
statement of claim that under the law of Trinidad 
the deed bound the bcncflcial interest of the debtor, 
k of all persons claiming tluough him in the real 
estate in Trinidad ; k pltfs. claimed to have such 
estate vested in the trustees of the creditors’ deed, 
k to have that property sold under the direction 
of the court to pay the creditors under the trusts 
of the deed. Pursuant to leave, the writ was served 
in Trinidad on M., & he appeaiod k delivered a 
defence denying pltf.’s allegation that the bene- 
ficial interest in the land was bound. This defence 
was afterwards struck out under Ord. XXXI., 
r. 21, because deft, failed to obey an order to give 
discovery. By arrangement with the other defts. 
the action came on for trial when pltfs. contended 
that M. was in the same position as if he liad 
admitted the allegation in the statement of 
claim : — Held : as the defence had only been 
struck out for a collateral reason, the law of 
Trinidad had not been sufficiently pioved to 
justify the court in deciding ; & that the action 
must stand over generally, with liberty to apply, 
with a view to proceedings being taken against 


M. in Trinidad : — Held : on appeal, the order of 
the judge was right, k ought not to be interfered 
with. — J enny v. Mackintosh (1889), 81 L, T. 108. 

1414. Entry of interlocutory judgement — 

Reference of whole claim to Official Referee.] — 
Upon motion for judgment under Ord. XXVII., 
r. 11, upon default in delivery of defence, the court 
may order interlocutory judgment to be entered, 
k may refer the whole claim to an official referee 
to ascertain k report to the court the amount due 
to the pltf. — (’hari.es v, Shepherd, ri^^2] 
2 Q. B. 822 ; 81 U. J. Q. B. 788 ; 87 U. T. 87 ; 
8 T. U. R. 881, C. A. 

1415. Motion to stand over until trial of 

action — Omissions in statement of claim.] — This 
was a motion for judgment under Ord. XXVTI., 
r. 11. The action was brought in July, 1897. 
No fij)pearance was entered by the deft. The 
pltf. thereupon filed a statement of claim. No 
defence having been delivered, the pltf. now moved 
for judgment. The action wiis brought to re- 
cover £200 under an agreememt dated May 13, 
1898, k for an order directing the deft, to transfer 
1,000 fully-paid £1 shares in a comxiany called 
the Jx)ndon k Cripple Creek Reduction Corpora- 
tion, Utd., in accordance with the terms in the 
same agreement. The statement of claim, after 
setting out the i^reement k alleging that the pltf. 
had done all tilings to entitle him to the amount 
claimed k to the transfer of the shares, concluded 
as follows : The deft, has failed to pay the said 
pltf. the said sum of £200 or any part thereof, 
k has neglected k failed to execute any transfer 
of the said 1 ,000 fully -paid shares or any of the 
same notwithstanding the said 1,000 shares 
have been allotted to liim ” : — Held: the order 
would not be made, on the ground that the court 
were asked to grant specific xieHormance of the 
transfer of the shares k the statement of claim 
did not allege that the deft, was possessed of any 
shares. The last paragraph of the statement 
was consistent with the deft, havdng ali*eady dis- 
posed of the shares allotted to liim. The motion 
was ordered to stand over until the trial of the 
action. — Grant r. Hillam (1897), 42 Sol. Jo. 35. 

1416. Form of order — Vendor’s action for 

specific performance.] — Where a motion for judg- 
ment in default of defence is made in a vendor’s 
action for specific performance of an agreement 
for the sale of real estate, the title to which has 
been accepted by the purchaser, the minutes 
should provide for the delivery of a conveyance 
of the property to the purchaser on payment by 
him of the purchase-money, interest, costs, k 
damages (if any). — (^ooper v. Morgan, [1909] 
1 Ch. 261 ; 78 E. J. Ch. 195 ; 99 L. T. 911. 

1417. Costs — Discretion of court — Depriving 
successful plaintiff of costs — Court not bound to 
look at statement of claim.] — The court in giving 
judgment in favour of a pltf. where deft, has made 
default in delivering a defence has a discretion 
to deprive pltf. of the costs of the action, k in 
dealing with the question of costs, the court is not 
bound only to look at the statement of claim. — 
Young p. Thomas (No. 2), [1892] 2 Ch. 134 ; 
61 L. J. Ch. 496 ; 66 L. T. 575 ; 38 Sol. Jo. 412 ; 
40 W. R. 488, 0. A. 

1418. Default of some of several defendants 

— Costs occasioned by defence set up by others — 
Whether defaulting defendants liable.] — Where 
some of the defts. do not appear or do not defend, 
k other defts. carry the action to trial k fail, 
the costs being ^ven in the usual way in favour 
of the pltfs. against the defts., the whole of the 
costs are taxed against both defts. jointly, so that 
the deft, who has either not appcai*ed to the writ 



160 


Pleading. 


Sect, 3 . — Delivery of defence: Sub-sect. 4, L, d: M, 

or not put in a defence may be re ndered liable 
by the action of his co-deft., whicli lie is i>owerle8« 
to prevent, to costs, whicli, of course, may amount 
to very considerable sums. It ajipears to me that 
this is an injustice, <V: that some alteration in the 
form of the order which is made in cases of tliat 
kind ought to be adopted, iS: the order that I 
propose to make is tliis : “ The court doth order 
that the pltfs. recover their costs of action down 
to date of judgment. A: that it be referred to the 
taxing master to tax such costs & to certify how 
much thereof is properly attributable to the defts. 
jointly. A: to each deft, separately, A: that tlie 
1 ‘espective defts. do pay to the pltfs. the amount 
to be so certifietl ” (Xevuuli*:, J.). — Dan.^k 
IIEKYIJILFFIX SyNDIK.\T AKT1KSP:ESKAU V, SXEU., 
[1908] 2 i’ll. 127, 138 ; 77 L. ,1. Ch. 352 ; 08 J.. T. 
830 ; 21 T. L. U. 305. 

1419. Withdrawal of defence.] — Coopicr- 

Dean f'. Badiiam, No. 1302, ua/c, 

1420. Default in delivering defence to peti- 

tion of right — Application not made in chambers.] 

— Day r. R., No. 1372, anie. 

Affidavits in support of statement of claim.] 

— See Nos, 1383, 1380, (i}de, 

1421. Default by one of several defendants — 
Motion for judgment against defaulting defendant 
— Notice of motion.] — Where one of several defts. 
served has not appeared, while the others have 
appeared A deli\ered defences, pltf. may move 
for judgment, as against the defts. under Ord. XL., 
r. 11, upon the admission A as against the default- 
ing deft, under the combined efft^ct of Ords. XI 11., 
r. 9. A XXIX., r. 10, but as against the latter the 
action must beset down on a motion for judgment, 
A in both ciiM*s (wo cleai* days’ notice of motion 
must be given. — Pau.sons r, IJakhls (1877), 

G i h, D. G91 ; 25 W. R. 110. 

1422. Whether necessary to serve other 

defendants with notice of motion — Cause of action 
severable.]' — Upon motion for final judgment 
against one of several defts. upon adini.ssion of 
pltf.’s claim by such deft., it is not necessary to 
serve the other defts. with notice of the motion, 
the cause of action being severable. — M acmiij^n 
r, Austraj^\sia>' TEiUiironiES, Ltd. (1897), 70 
L. T. 182 ; 41 Sol. Jo. 319. 

Foreclosure actions.]— >SVc Mortgage, \ ol. 
XXXV,. pp. 506 ct seq. 

Debenture-holders* actions.] — See Companies, 
Vol. X., pp. 800 ct seq, 

37. Seltinq Amde J udq men Is in Default, 

R. S. C., Ord. XXVII., r. 15. Any Judgniriit by default, 
^nether tinder tfiiw Order or under an> otlier of tbe»€ RuJeu, 
ina> be net at^ide b\ the Court or a Judge, upon BUcti terms as 
to costs or otberMihc as such Court or Judge maj think fit, and 
Unere an action has been set dinvn {»n motion for judgment 
.under Rule 11 of this Order, such setting down ma> be dealt 
? , v' Court or a Judge in the same way as if a judgment 

by default had been signed when tlie case was wt down. 

Judgments in default of appearance, sec IL H. U., 
Ord. Xlll., r. 10 ; Pha(TI( e, Part XV., Sect. 13, 
pout. 

Setting aside judgments and orders, generally, 
see Practice. Part XLVI., post. 

1423. AppUcatlon to set aside— Time for— EHect 
of delay.]— Pltfs. having delivered a declaration 
against A. A B., A anotlier against A. A C\, with 
particulars of deiuand in each, A. A B. sutTered 
judgment by default on Jan. 10, A paid tlie amount 
claimed in the particular in that action. After- 
wards A. A V, pleaded to the action. Pltfs., in 
the latter part of April, discovered iliat by mis- 


take they had included in the particulars delivered 
to A. A O. items which ought to have been in the 
paiticulars delivered to A. A B. On affidavits 
of these facts, A that A. A B. wore awaiH> of the 
mistake, A allowed judgment to go by default 
on purpose, the coui*t, in Trinity Term, made 
absolute a rule to set aside tlie judgment signed 
against A. A B., A amend the paiticulai’s of 
demand, on pltfs. paying all costs A refunding 
the money received. 

We are asked what are the limits of our juris- 
diction, and whether we could do this at any time, 
I answer that lapse of time becomes after a season 
a bar, os soon as the court in its discretion sees 
that it has been such as must work prejudice 
(IX)RD UAMPBEU., U.J.). — O ANN an P. REYNOLDS 
(1855), 5 K. A B. 301 ; 3 0. L. R. 1400 ; 20 L. J. 
Q. B. 02 ; 25 L. T. O. S. 170 ; 1 Jur. N. 8. 873 ; 
3 W. R. 540 ; 119 K. R. 493. 

1424. .] — There is an inherent 

power in the court to prevent an abuse of tlieir 
proceedings, A a judgimmt will be set aside al- 
tliough the applicant is out of time if the circimi- 
stances of the case require it. — Beale v. Mac- 
(JREOOU (1886), 2 T. L. R. 311, C. A. 

6>c, also, I^CTICE, Part XV., 

Sect. 13, post. 

1425. Action to set aside.] — An action will lie 
to set aside a judgment by default on the ground 
of fraud ; but if recourse is had to an action 
instead of summary procedure upon an iiffidavit 
of merits under Ord. XXVII. , r. 16: — Quaere: 
whether the court may not in a proper case order 
pa\'ment into court of the sum due on the judg- 
ment as a condition of allowing tin' action to 
pixicoed. 

Querre : wheth(‘r an action will lie without an 
allegation of special damage for falsely A mali- 
ciously A witJiout reasonable or probable cause 
presenting a bankriqitcy petition, A tlie question 
' is not one uliieh will be determin<‘tl upon an 
application to strike out the statement of claim 
as disclosing no reasonable eause of oedion. 

It is said that this action is frivolous in so far 
as it is founded on malicious proceedings in bank- 
ruptcy. It is contended that sucli an action will 
not lie unless special daniagi' is alleged. I do 
not know how that may be, but the point is cer- 
tainly not so clear as to justify the court in stopping 
this action as frivolous. I am by no means satisfic'd 
that the action will not lie witliout alleging special 
damage, especially aft/CT the alt-CTat ions in the law 
of bankruptcy wliereby a non-trader may be made' 
a banki'upt . Tlie action must go on A be disposed of 
on its merits (Lindley, M.H.). — Wyatts. Paijuer, 
[1899] 2 Q. B. lUO ; 08 L. J. Q. B. 709 ; 80 L. T. 
039 ; 47 W. It. 549 ; 43 Sol. .lo. 553, C. A. 

1426. Judgment regularly obtained — Affidavit of 
merits — Bankruptcy intended to be pleaded.] — The 
court will set aside a regular judgment , on an 
affidavit of merits, though bankruptcy is intended 
U} be pleaded. — FA '^ank v. (jUJ. (1797), 1 Bus. 

A I*. 52 ; J20 K. R. 773. 

1427. Absence of affidavit.]— Jnterro- 

gatories for the examination of the deft, were 
deliveri'd by pltfs. on Jan. 17. On Feb. 5, deft, 
not having filed answers, an order was made that 
if he should not file answers within three days 
judgment might be sifmed against him. On 
h\*b. 9, no affidavit having been filed by deft., 
pltfs. signed judgment under this order. On 
application by deft, to set aside the judgment, he 
stated on affidavit that on Feb. 9 a copy of the 
order of Feb. 6 had been left at his house A re- 
ceived by him, A that he in consequence filed on 
Feb. 11, A as ho supposed within the throe days 
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named iu the order, answerB io interrogatories 
which he had sworn on Jan. 28. No affidavit 
showing that he had a defence on the merits was 
filed by deft. : — Held : the order did not require 
to be served, the judgment was therefore regular, 

in the absence of an affidavit showing tlmt he 
had a defence on the merits, deft, was not entitled 
to have the judgment set aside. — F arden v. 
Richter (1889), 23 Q. B. D. 124 ; 58 L. J. Q. B. 
244 ; 00 L. T. 304 ; 37 W. R. 766, D. C. 

1428. Terms — Defendant not restrained 

from pleading — Statute of Limitations.] — The court 
will not restrain a deft, from pleading the Statute 
of Limitations on setting aside a regular inter- 
locutory judgment, signed for want of a plea. — 
Haddocks v. Holmes (1798), 1 Bos. & P. 228 ; 
126 E. R. 875. 

1429. Infancy.] — On setting 

aside a judgment, the court will not, without 
eBX^ecial cause shown, restrain the deft, from plead- 
ing infancy. — Delapteld v. Tanner (1814), 5 
Taunt. 850 ; 1 Marsh. 391 ; 128 E. R. 930. 

1480, Gaming Act.] — The court, 

in setting aside a judgment obtained through 
default by the deft, in pleading & in allowing 
deft, to defend the action, has no power to impose 
upon him the condition that he shall not plead 
the Gaming Act. — Pooley v. O’Connor (1912), 
28 T. L. R. 460, C. A. 

1431. Amendment of particulars of 

demand & repayment of money received — Pay- 
ment of costs.] — Cannan V. Reynolds, No. 1423, 
ante. 

1482. Defence struck out — Disobedience to 

order to produce documents.] — Deft, to an action 
disobeyed an order to produce documents for 
inspection ; her defence was struck out, &> judg- 
ment given against her in default of a defence. 
Tliere was evidence that her solicitor had explained 
to her the effect of the order for production & 
the consequence of disobeying it. The court 
refused to set aside the judgment on any terms. — 
llAiOH r. Uaigh (1885), 31 Ch. D. 478 ; 55 L. J. Ch. 
190 ; 53 L. T 863 ; 31 W. R. 120 ; 2 T. L. R. 88. 

1433. Document not amounting to defence.] 

— Marshall v. Jones, No. 22, ante. 

.] — Sec, also, Practice, Part XV., Sect. 13. 

post. 

1434. Judgment irregularly obtained — Right to 
set aside — Terms.] — Where a pltf. has obtained 
judgment irregularly, the deft, is entitled ex 
debiio juslitice to have such judgment set aside ; 

the court has only power to impose terms upon 
him as a condition of giving him his costs. — 
Anlaby V. I^^STOKIUH (1888), 20 Q. B. 1). 704 ; 
57 L. J. Q. B. 287 ; 58 L. T. 671 ; 36 W, R. 4S7 ; 

4 T. L. R. 439, V. A. 

-.y-Sce, also, 1’racttce, Part XV., Sect. 13, 

post. 


Sect. l.—FORM AND CONTENTS. 

Sub-sect. 1. — In General. 

See, (jcncrally, Part 1., Sect. 3 ; l^art IV., 
ante: Li. S. V., Ord. XIX., r. 5, Appendix D., 
Y. 8. C. P. 

Applicability of prescribed forms.] — See Part I., 
Sect. 3, ante. 

Matters specially pleaded.] — See Pai-t IX., Sect. 
8, post. 

Alternative Sc Inconsistent defences.] — See Fart 
IX., Sect. 5, post. 

Admissions by failure to deny.] — See Part 1V.» 
Sect. 1, ante. 

F.P. — 6 


General denials.] — See Part IV., Sect. 2, ajiie. 

Denial or defence as to damages.] — See Part IV., 
Sect. 3, ante. 

Denial of allegations of tact.]-— See Part IV., 
Sect. 4, ante. 

Joinder of issue operating as denial.] — See Part 
IV., Sect. 5, ante. 

Denial of contract, promise or agreement.] — See 

Part IV., Sect. 6, ante. 

Denial of right of representative party.] — See 

Part IX., Sect. 4, sub-sect. 6, post. 

Statement of material facts.] — See Part HI., 
Sect. 2, ante. 

Statement of facts in summary form.] — See 
Part III., Sect. 3, ante. 

Contents of documents.] — See Part III., Sect. 11, 

ante. 

Unnecessary or irrelevant matter in pleadings.] — 
See Part VI., Sect. 2, ante. 

Scandalous matter in pleadings.] — See Part VI., 

Sect. 3, ante. 

Pleadings tending to prejudice, embarrass, or 
delay fair trial.] — See Part VI., Sect. 4, ante. 

Pleadings disclosing no reasonable cause of 
action or answer.] — See Part VI., Sect. 5, ante. 

Frivolous or vexatious pleadings.] — See Part VI., 
Sect. 6, ante. 

Payment into court.] — See Practice, Part 
XXVII., post. 

Roiled up plea.] — Sec Libel & Slander, VoL 
XXXIL, pp. 152-153, Nos. 1844-1849. 

Partners — Actions by & against.]— R. S. C., 
Ord. XLVIIIa., Practice, Part LIV., post ; 
Partnership, Vol. XXXVI., pp. 401 ci seq., Nos. 
716 ct seq. 

Solicitors — Plea of non-delivery of bill of costs.] 

—iSce Solicitors, Vol. XLII., p. 147, Nos. 1154- 
1462. 

Trespass to goods.] — See Trespass, Vol. XLIII., 
pp. 425 et seq.. Nos. 501 ct seq. 

Trespass to land.] — See Trespass, Vol. XLIII., 
pj). 405 et seq., Nos. 277 et seq. 

Trespass to the person.] — See Trespass, Vol. 
XLIII., pp. 440-442, Nos. 683-704. 


Sub-sect. 2. — Actions for Debt or Liqui- 
dated Demand. 

R. S. C., Ord. XXL, r. 1. In actions for a debt or liquidated 
demand iu money comprised in Order III., Rule 6, a mere denial 
of tho debt shall be inadmissible. 

r. 3, In actions comprised In Order HI., 

Rule 0, Classes (A.) and (B.). a defence in denial must deny such 
matters of fact, from which the liability of the defendant is 
alleged to arise, as are disputed ; e.g., iu actions for goods 
bargained and sold or sold and delivered, tho defence must deny 
the order or contract, tho delivery, or the amount claimed ; in 
an action for money had and received, it must deny the receipt 
of the money, or tho existence of those facts which are alleged 
to make such receipt by tho defendant a receipt to the use of the 
plaintiff. 

General denial, see Pai’t IV., Sect. 2, ante. 

Failure Uj deny as admission, see Part IV., 
Sect. 4, ante. 


Sub-sect. 3. — Actions on BiLr.s of 

Exchange, Promissory Notes and Cheques. 

R. S. 0., Ord. XXI., r. 2. In actions upon bills of exchange, 
promissory notes, or cheques, a defence in denial must deny 
some matter of fact; e,g., the drawing, making, endorsing, 
accepting, presenting, or notice of dishonour of the bill or note. 

See, generally, Bills op Exchange, Vol. VI. 

Denii^ of allegation of fact, sec Part IV^., 
Sect. 4, aide. 
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Sed* 4 . — Fonns and contefds: tSub-acch, 3, 4, 5 0. 

5, 6, 7 dr Si Sub-sect M 

Alteration ol negotiable instruments.] — See Biixs 
OP Exchange, Vol. VI., pp. 384-385, Nos. 2519- 
2524. 


Sun-sKCT. 4. — DamauEvS. 
See l*ai*t III., Sect, 9, ante. 


ScB“i?E<T:’. 5 . -“Denial of Itu.iiT of 
ltErUESENTATn"E PARTY. 

R. S. C., Qrd. XXI., r. 6. If either iwrty wislicii to deny the 
right of any other party to claim as executor, or as trustee 
whether In bankruptcy or otherwise, or in any reprcsentati\c 
<»r other alleged capacity, or the alleged constitution of any 
partnership firm, he shall deny the same siwclflcally, 

I^ai^ties generally, Practice, Part XIX.,poif/. 

Actions & proceedings by & agsOnst companies.] 

— Sec Companies, Vol. IX., pp. 0(15 ct scq.j Nos. 
4426 ei seq. 

Actions by & against personal representatives.} — 

See Executors, Vol. XXIV., pp. 716 W seq.. 
Nos. 7434 et eeq. 

Actions by & against partners.] — See Partner- 
ship, Vol. XXXVI., pp. 401 et scg., Nos. 716 seq, 

1435. Action by trustee in bankruptcy — No 
denial ol title In defence.] — Pltf. brought an action 
for damages for trespass & conversion to bank- 
rupt’? goods. The defence was a claim of lien, & 
there was no traverse of the paragraph in the 
statement of claim which alleged tliat the right 
of action in respect theret»f was vested in pltf. as 
trustee. 

It is not necessary for defts. to deny on the 
pleadings that tlic right ot action passed to the 
trustee in bankruptcy. You must prove your 
title (I^iu.iMORE, J.). — Lord’s Tru-stee r. 
Great Eastern Ky. Co. (1907), as rt^ported in 
07 L. T. 760. 

Actions by & against trustee & bankrupt.]— Nec, 
generally^ BANKitri’Ti’Y, Vol. V., pp. 971 ct seq., 
Nos. 7951 ct seq. 


Si B-.'-EcT. 6 . — I^kobate Actions, 

R. S. C., Ord. XDC., r. 25a. lu Probate actious it Khali he 
stated \Uth regard to every defence which is pleaded what Ih 
the ‘substance of the cast' on which it Ik intended to rely ; and 
further, where it ih pleaded thaUthc fetttator was not of sound 
mind, memory', and undtTstaiuling, particulars of any specific 
Instances of delusion shall be delivered before the case is set 
down for trial, and, except by leave of the Court or a Judge, 
no exidence sliall be given of any other instances at the trial 

See ExEcxrroRS, Vol. XXIII., pp. 123, 129, 
Nos. 1207-1213, 1276-1280. 

R. S. C., Ord. XXL, r. 18, In Probate actions the parly 
opposing a will may, with lus defence, give notice to the parly 
setting up the will tl»at he merely insists upon the wUI being 
proved in solemn form of law, and only Intends to < ross-exarniiic 
the witness produced in support of the will, and he shail there* 
upon be at liberty to do so. and shall not, in any event, be Uable 
to pay tJie costs ot the otiier side unless tlje Judge snail U' of 
opinion that there was no roasonabie ground for opposing the will 


Sect. 5.— ALTERNATIVE AND INCONSISTENT 
DEFENCES. 

R. S, C., Ord. XIX., r. 24, Whenever any contract or relation 
between any persons is to be implied from a series of letters or 
conversations, or otlierwlse from a number of circumstances it 
Shall be sufficient to allege such contract or relation as a t&H 
and to refer generally to such letters, conversations, or circum- 
stances without setting th( m offt in the detail. And If In such 
case the person so pleading desires to rely on the alternative 


upon more contracts or relailous than one as to bo implied from 
such circumstances, ho may state the same in the alt^natlve. 

R. S. 0., Ord. XX., r. 6. Every statement ol claim shall state 
specifically the rcllol wldoh the plalntU! claims, either simply or 
in the alternative, and it shall not bo necessary to ask for general 
or other relief, wldcli may always be given, as the Court or a 
J udge may thick Just, to the same extent as if it had been asked 
for. And the same relief sluiU apply to any counterclaim made, 
or relief claimed by the defendant, in ids defence. 

r. 7. Where Uw plaintiff seeks relief of 

several distinct claims or causes of complaint founded upon 
separate and distinct grounds, they shaU be stated, as far as 
may be, separately and distinctly. And the same rule shall 
apply where Uio defendant relies upon several distinct grounds 
of defence, set-off, or coimterclalm founded upon separate and 
distinct facts. 

Payment into court with dcmal of liability, see 
Practice. 

1436. Effect of Judicature Acts.] — Tlicro itj 
nothing in the Judicatui*e Acts or Rules to prevent 
a deft, pleading inconsistent defences. There- 
fore, in general, a deft, may in his statement of 
defence deny the right of the pltf. to sue, & at the 
same time pay a sum of money into court unde?r 
Ord. XXX., in satisfaction of pltf.’s claim, since 
such a course, though raising inconsistent defences, 
does not necessarily tend to prejudice, embarrass 
or delay the fail* trial of the action within the 
meaning of Ord. XXVII., r. 1. — Berdan v. 
Greenwood (1878), 3 Ex. D. 251 ; 47 L. J. Q. B. 
628 ; 39 L. T. 223 ; 26 W. K. 902, i\ A. ; eub^ 
sequent proceedbujs (1880), 20 Oh. D. 704, n. ; 46 
L. T. 524, n., 0. A. 

1437 . .] — xhe Judicature Act permitted of 

several inconsistent defences : the difiiculty was, 
first of all, how to reconcile them. One defence 
was denial of liability, & with the defence the deft, 
might pay money into court which the pltf. might 
accept in satisfaction of bis claim, if it was a claim 
for a debt or damages. Jlere defts. claim an 
absolute right, a claim tliat Is not in the least 
inconsistent witii tiieir having paid money into 
court in salisfa<;tion of pltf.’s claim for dainagi^s 
but with their denial of Liability. IJow is it 
possible to suppose that a deft.’s claim of right is 
settled Uierely because' damag(‘8 in respect of a past 
alleged infringement of the pltf.’s right ai*c settled 
by payment of the money into court, At by pltf. 
taking that money out ? I can s*hj no reason 
why the defts. should not go on with their claim 
of right, or why they should not go on with their 
counterclaim (Kighy, L.J.).— Godte v. Ford, 
[1899] 2 Ch. 93 ; 68 1.. J. Ch. 508 ; 80 L. T. 097 ; 
47 W. K. 548 ; 15 T. L. K. 378. 

1438. Pleaillngs not struck out as embarrassing.] 

— Pleading will not necessarily be struck out as 
embarrassing because they are inconsistent. In 
an action by the representatives of a wife against 
the executor of the husband in respect of sums of 
money A stock alleged to have been received by 
tiic husband as trust^ for the separate use of the 
wife, the defence pleaded (1) that tlie sums had 
not been received ; (2) if received, not as trustee ; 
(3) if received, rijpayment ; (4) alternatively, fn^c 
gift by the wife to the husband ; (5) alter- 

natively, accord A satisfaction ; (0) alternatively, 
set-off ; (7) the Statute of Limitations ; (8) laches 
A delay. On a summons to have defences 3, 4, 5 
A 6 struck out, the judge declared that the state- 
ment of defence was embarrassing A gave delft, 
leave to amend. Upon appeal, the court dis- 
charged the order of the judge A directed deft, 
either te amend or to give particulars within 
fourteen days after discovery of documents* — lie 
Morgan, Owen v. Morgan (1887), 35 Ch. D. 492 ; 
60 L. J. Ch. 603 ; 66 L. T. 603 ; 35 W. K. 705, 0. A. 

Pleadings tending to prejudice, embarrass, or 
delay lair trial .] — See Part VI., Sect. 4, ante. 
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Part IX. 

Sect. 6.— SEVERAL DISUNCT GROUNDS OF 

defence. 

See R. S. 0., Ord. XX., r. 7, p. 162, a 7 ite. 

1489. Necessity to state separately & distinctly — 
Particulars.] — An alleged libel was capable of 
meaning either that a cliargo hod been made 
against pltf., or that the charge had been made 
& waa true. Deft, pleaded the truth of the libel. 
Pltf. applied for particulars of the plea of justifica- 
tion : — Held : pltf. was entitled to information 
whether deft, mtended to justify one or both 
meanings. 

Ord. XX., r. 7, says ; “ Where the pltf. seeks 
relief in respect of several distinct claims founded 
upon separate & distinct grounds, they shall be 
stated, as far as may be, separately & distinctly. 
& the same rule shall apply where the deft, relies 
upon several distinct grounds of defence . . . , 
founded upon separate & distinct facts.” Now 
this is a case in which the two defences, though 
put together in one plea, really are distinct 
gr-oimds of defence, & founded on S('parate Sl dis- 
tinct facts ; & if one were to go by the hard &; fast 
line, this is a case in which pltf. would have had 
a right, it seems to me, to have the grounds of 
defence stated separately & distinctly, 'that has 
not been done. It may be said on behalf of deft, 
that this is an objection to pleading. Yes ; but 
objections to pleading liave always, from time 
immemorial, been cured, when the objection is to 
the generality of the pleading, by delivery of par- 
ticulars. This is an apt way in the Common Daw 
Division of curing the objection caused by the 
generality of the plea. 

It seems to me, therefore, that the order for 
particulai'S is based upon good practice, & cer- 
tainly is required by the justice of the case 
(Bowen, L.J.).--11enne.ssy r. Wniairr (1888), 
r)7 L. J. Q. B. 591. 590 ; 59 L, T. 795 ; 80 W. K. 
878 ; 1 T. D. H. 051, i\ A. 


Sect. 7.— striking OUT. 

Unnecessary or irrelevant matter.] — Sec Part VI., 
Sect. 2, ante. 

Scandalous matter.] — See Pait VI.. Sect. 3, 
atiie. 

Pleadings tending to prejudice, embarrass, or 
delay fair trial. | — See Fart VI., Sect. 4, ante. 

No reasonable cause of action or answer.] — See 

Fart VI,, Sect. 5, ante. 

Frivolous or vexatious pleadings — Abuse of pro- 
cess.] — See Part VI., Sect. 6, ajile. 

Discovery, inspection, etc. — Non-compliance 
with order.] — See I>i8covkry, Inspection, & 
Interrogatokiks, Vol. XVllI., pp. 250-251, 
Nos. 1936-1941. 

Amendment of pleadings.] — See Part VH., ante. 

Default in delivery of defence.] — See Part IX., 
Sect. 3, sub-sect. 4, ante. 

Payment into court with denial of liability.] — 

See Practice, Part XXVII., Sect, 2, sub-sect. 4, 
post, 

1440. Not struck out on ground that question 
raised doubtful.] — ^Although the court will not 
allow a defence to be pleaded on equitable grounds 
Mmere it appears not to disclose a right to an 
absolute & unconditional I’elief in equity, yet it 
wifi not be disallowed where the question whether 
^ disclose such a right is reasonably arguable ; 
® where it has already been allowed by a judge, 
it will ]^t bo struck out merely because the question 


■Defence. 

If it is suggested that the form of the plea is 
artful & equivocal, although that may be a reason 
for not originally allowing it in that form, yet 
when it has been allowed, it wifi rather be a 
ground for an application to amend the plea as 
likely to embarrass pltf. than to strike it out. — 
Elliott v. Mason (1867), 20 L. J. Ex. 176. 

1441. Not struck out if plausibly good.] — II a 
statement of defence be plausibly good, one 
ought not to strike it out (Bramwell, J.). — 
Preston v, Lamont (1876), 1 Ex. D. 361 ; 45 
L. J. Q. B. 797 ; 35 L. T. 341 ; 40 J. P, 746 ; 24 
W. H. 928. 

1442. Defence artful & equivocal— Amended 
rather, than struck out.] — Elliott v . Mason, 
No. 1410, ante. 


Sect. 8.— MATTERS TO BE SPECIALLY PLEADED. 

8ub-8E(t. 1. — In General. 

R. S. C., Ord. XIX., r. 15. The defendant or plaintiff (an the 
ca»c may be) must raise by Ids pleading all matters which show 
the action or counterclaim not to be maintainable, or that the 
transaction Is either void or voidable In point of law, and all 
such grounds of defence or reply, as the case may be, as If not 
raised would be likely to take opposite party by surprise or 
would raise Issues of fact not arising out of the preceding plead- 
ing**, as for instance, fraud, Statiite of Limitations, release, 
payment, performance, facts showing illegality either by statute 
or common law, or Statute of Frauds. 

1443. Nature & object of rule.] — Ord. XIX., 
r. 15, provides tlmt the deft, must by his pleading 
do various things, but it means no consequence 
if he docs not do those things. It is not confined, 
as counsel contended, to a case where a statute 
is the thing to be pleaded ; it applies to all cases 
of gi'ounds of defence or reply which if not raised 
would be likely to take the opposite party by 
surprise or raise issues of fact not arising out of the 
I)leadings. WTiere the deft, ought to plead things 
of that sort the rule does not say tliat if he does 
not the court shall adjudicate upon the matter 
as if a ground valid in law did not exist which 
does exist. If in the course of the proceedings 
it was pi'oved that the deed sued upon was a 
forgery & the deft, does not plead it or did not 
know it was a forgery, the court would not give 
judgment upon the deed on the footing that it 
was a valid deed. Tlie effect of the rule is, I 
think, for reasons of practice & justice & con- 
venience to I'equirc the party to teU his opponent 
what he is coming to the court to prove. If ho 
does not do that the court will deal with it in one 
of two ways. It may say that it is not open to 
him, that he has not raised it & will not be allowed 
ti> rely on it ; or it may give him leave to amend 
by raising it, protect the other party if neces- 
sary by letting the case stand over. The rule is 
not one tliat excludes from the consideration of 
the court the relevant subject-matter for decision 
simply on the ground that it is not pleaded. It 
leaves the party in mercy & the court will deal 
with him as is just (Buckley, L.J .) — Re Robin- 
son’s Settlement, Gant v, Hobbs, [1912] 
1 Ch. 717 ; 81 L. J. Ch. 393 ; 106 L. T. 443 ; 
28 T. L. R. 298, C. A, 

1444* ^^Matters ** ndsedmust be matters of 

fact — S. C., CM. XIX., r. 4, not abrogated or 
limited.] — Ord. XIX., r. 4, provides that ** every 
pleading shall contain, contain only, a statement 
m a summary form of the material facts on which 
the party pleading relies . . i.e. the pleader 
must plei^ facte, not law, A: must not plead the 
evidence in suppoit of his facts. Rule 15 pro- 
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8 . — Matters to be specially pleaded : Sub-sects, 
1, 2, 3, 4, 5 <fc 6.] 

Tides : “ The deft, or pltf. (as the case may be) 
must raise by his pleading all matters which show 
the action or" counterclaim not to be maintainable, 
or that the transaction is either void or voidable 
in point of law, & all such gix^unds of defence or 
reply, as the case may be, as if not raised would 
be likely to take the opposite party by surprise, 
or w’ould liaise issues of fact not ansing out of 
the preceding pleadings, as, for instance, fraud. 
Statute of limitations, release, payment, perform- 
ance, facts showing illegality either by statute 
or common law, or Statute of Frauds.'* The 
•’ matters therein mentioned are matters of 
fact, as provided by r. 4. Rule 15 does not 
abrogate or limit r. 4, but points out that certain 
facts must be pleailed if certain points are to be 
raised : if the contract sued on is ex facie illegal 
or \oid there are no facts to plead & the defts, 
ai'e not bound to plead that it is illegal, because 
that is law, not fact ; but if it is not so ex facie 
A: he desires to raise* the plea on facts ttUra, they 
must plead those facts (Farweix, L.J.). — 
^oKTH-AVEsniRN Saet t'o., Ltd. v. Eeectro- 
L\-nc Aekau Co., Ltd., [1013] 3 K. R. 422 ; 107 
1^. T. 439, C. A. ; revsd. on other grounds, [1914] 
A. C. 401, H. L. 

1445. Joint contractors — Separate defences.] — 

Pltf. sued deft. R. for damages for breach of a 
contract enterf*d into by pltf. with a firm in which 
R. was at the time a partner. The partnership 
had been dissolved before the issue of the writ. 
The former partnei's E. P. were subsequently 
added as defts. each put in a separate defence. 
P. pleaded & proved that pltf. had not on his 
part complied with the conditions of the contract, 
A: as against V. the action was dismissed. R. & E. 
did not in their defences raise the plea upon which 
P. w’as successful. The trial judge refused leave 
to R. A: E. to amend, A gave judgment against 
them jointly for the sum claimed. On appeal : — 
Held : inasmuch as the three defts. were joint 
contractors, pltf. had but one & the same cause of 
action against them all ; that the fact established 
by P., which was common to the whole contract 
& fatal to any claim upon it, enured to the benelit 
of the other jomt contractors, whether they had 
pleaded it or not ; A: that accordingly judgment 
must be given dismissing the action against R. 
& E. also. — PiRiE V. Richardson, [1927] 1 K. B. 
448 ; 90 L. J. K. B. 42 ; 130 L. T. 104 ; 70 8ol. Jo. 
1023, C. A. 

Matters raised in reply.] — See Part XV., Sect. 1, 
sub-sect. 4, post. 


8uB-feE(T 2 . — Equitable Defexc'Es. 


See R. S. C., Ord. XIX., r. 15, p. 103, ante. 

Supreme Court of Judicature (Consolidation) Act, 1926, s. 38. 

If a defendant claims to be entitled to any equitable estate or 
right, or to relief on any equitable ground against any deed 
instrument or contract, or against any right, title or claim 
asserted by the plaintiff or petitioner In the cause or matter or 
^eges any ground of equitable defence to any such claim of the 
plaintiff or petitioner, the court or Judge shall give to every equit- 
able estate, right or ground of relief so claimed, and to every equit- 
able defence so alleged tl»e same effect by way of defence against 
the claim of the plaintiff or petitioner, as the Court of Cliancery 
ought formerly to liave given if the Uice matters had been relied 
on ^ way of defence in any suit or proceeding Instituted In that 
court for the like purpose. 


Recognition of equitable righte, remedies, & 
defences, see Equity, VoL XX., pp. 293, 294, 
Nos. 498-505. 


1446. Nature of pleas permitted — ^Plea & 
decision working out dc completing all equity 
belonging to matter.] — No equit-able plea will be 
permitted, except in a c.ase where the plea, Ac the 
decision & judgment of court upon it, will work 
out & complete all the equity that belongs to the 
matter to which the plea refers. — C iakkb v, 
Laurie (P. O.) (1866), 28 L. T. O. H. 126 ; 6 
W. R. 118 ; 26 L. J. Ex. 36 ; sub nom. Clerk v, 
Laurie (1856), 1 H. & N. 462 ; revsd, on other 
grounds, 2 11. & N. 199. 

1447. Plea doing all equity required by 

case.] — The court will not allow an equitable plea 
to be pleaded unless it will do aU the equity that 
the case requires. — B ill r. Richards (1867), 2 
II. & N. 31 1 ; 26 L. J. Ex. 409 ; 29 L. T. O. S. 184 ; 

3 Jur. N. S. 520 ; 6 W. R. 650 ; 157 E. R. 129. 

1448. Where ground for equitable relief 

existing.] — The court will not allow any plea or 
replication on equitable grounds where it does 
not appear to them that there is any ground for 
equitable relief. — IIi’XTEK v. Gibbons, Dudley 
r. Gibbons (1856). 1 H. & N. 459 ; 26 L. J. Ex. 1 ; 
28 L. T. O. S. 290 ; 2 Jur. N. S. 1249 ; 5 W. R. 
91 ; 156 E. R. 1281. 

1449. Facts affording answer to bill in chancery 
under old practice — Statement of facts in defence.] 

— Noav. although 11101*6 is a statement that pltf. 
knew, & defts. did not A: could not know, of the 
want of title to part of the demised premises, A: 
that such a want of title was in respect of a nart 
material to the enjoyment of the rest, still tnere 
is no allegation of anything amounting to fraud 
on the pai*t of the pltf. The question is, whether 
a court of equity would, if a bill had been bled 
containing a statement of these foots, set aside 
the lease. If so, then there is a good primd facie 
answer to the action. 

I think that the facts stated art* in this case* an 
answer to the action (Brett, J.). — Mostyn t*. 
West Mostyn Coal A: Iron Co., Ltd. (1876), 
1 C. P. D. 145; 45 L. J. Q. B. 401 ; 31 L. T. 
325 ; 40 J. P. 455 ; 24 W. R. 401 ; 2 Char. Pr. 
Cas. 43. 

1450. Many distinct facts constituting 

ground for equitable relief.] — WTiere in an action 
brought in the Queen's Bench, Common Pleas, 
or Exchequer Division, the deft, relies upon such 
a defence as before the Supreme Court of Judica- 
tui*e Acts, 1873 At 1875, was deemed equitable, 
he is entitled (subject to the modi li cations intro- 
duced by those statutes) to state the facts in his 
pleading in such maimer as they might have been 
stated in an answer to a bill in the Court of Clian- 
cery ; and a defence stating many distinct facts, 
which taken as a whole would in equity have 
constituted ground for relief against the action, 
is not liable to be amended or struck out as em- 
barrassing under Ord. XXVIL, r. 1. — IIeap v, 
Mabbis (1877), 2 Q. B. D. 030 ; 40 L. J. Q. B. 761, 
D. C. 


1451. Suit for restitution of conjugal rights — 
Petitioner bound by deed not to Institute suit.] — 

In a suit for restitution of conjugal rights, the 
respondent moved for an injunction &> stay of 
proceedings upon a0idavit, showing that the 
petitioner was bound by deed not to institute such 
a suit : — Held : such a defence must be alleged 
by plea, A: afforded no ground for a summary 
dismissal of the suit. 


Upon such defence being subsequently alleged 
by plea : — Held : it was such an equitable plea 
as the Divorce Court since the Judicature Acts is 
bound to consider. — Marbhall v, Marshall 

2\®w! K. sm' ‘ ^ ‘ ' 
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Part IX. 

Set-off — When available.] — See Sbt-opp & 
OouNTmcLAlM, VoL XL., pp. 380, 381, Nos. 
116--123. 

Action of ejectment by Crown — ^Rlght to set up 
equitable defence.] — See CoNsriTtmoNAL Law, 
Vol. XI., p. 630, No. 340. 

Actions for recovery of land.] — See Real Pro- 
perty, Vol. XXXVIII., pp. 777, 778, Nos. 1121- 
1130. 

Plea of purchase for value without notice — 

Whether available against discovery.] — See Dis- 
covery, Vol. XVIII., pp. 99, 100, Nos. 50.3-523. 


Sub-sect. 3. — Fraud, Misrepresentation, etc. 
Sec Part III., Soct. 7, a}i/e. 


Sub-sect. 4. — Gaming Acts. 

See R. S. C., Ord. XIX., r. 15, an/e, 

See^ generally^ Gaminc^ A Wagering, Vol. XXV. 

Illegality, generally, ficc Sab-sect. 5, po<it, 

1452. Necessity to plead specially.] — 8 A 9 Viet, 
c. 109, 8. 18, which avoids contracts by way 
of gaming or wagering, <fe prohibits the main- 
tenance of actions for the recovery of money won 
upon any wager, or deposited in the hands of a 
stakeholder to abide the event of any wager, does 
not preclude a party who repudiates the wager 
before the event is ascertained, from recovering 
back from the stakeholder the amount of his 
deposit . 

Scmhlc : a defence arising out of this statute 
must be pleaded specially. — Varney r. Hickman 
(1847),5C.B.271 ; 5 Dovv. A L, 30 1 ; 17 L.J.C.P. 
102 ; 10 L. T. O. S. 248 ; 12 ,1. P. 38 ; 130 E. R. 
881. 

1453. .] — As I understand these pleas, they 

amount in substance to this — the deft, says, I do 
not mean to deny the contract alleged in the 
declaration ; it may mean one thing or another ; 
it may & does mean gaming. That is putting a 
eon.struction upon the declaration which tlie deft, 
admits it does not expressly import. If the deft, 
meant to infuse gaming as an ingredient in the 
contract, in addition to what appeal's upon the 
face of the declaration, he should have gone on to 
show wliat were the circumstances which made it 
a gaming contract, so that the pltf. might have an 
opportunity of traversing the alleged illegality 
(Jervis, C.J.) — Orizewood v, Bi.ane (1851), 
11 C. B. 62C ; 21 L. J. C. P. 46 ; 138 E. R. 578 ; 
sub nom, Oribewood v. Blank (1851), 2 L. M. & P. 
638 ; 18 L. T. O. S, 108. 

Omission to plead Gaming Acts — Duty of court.] 
— See Gaming & Wagering, Vol. XXV,, p. 409, 
Nos. 126, 127. 

Striking out statement of claim based on gambling 
transaction.]— Gaming & Wagering, Vol. 
XXV.. p. 409, No. 128. 

Plea of Gaming Act — Whether good cause 

for depriving defendant of costs .] — See Gaming & 
Wagering, Vol. XXV., p. 410, Nos. 130-131. 

In county courts .] — See County Courts, 

Vol. XIII., pp. 496-497 ; Nos. 466, 476, 477. 

Imposition of term not to plead Gaming Act — 
On setting aside Judgment by default.] — See 
No, 1430, anie» 


•Defence. 


Sub-sect. 5. — Illegality. 

See R. S. C., Ord. XIX., r. 15, p. 163, ante. 

Gaming & wagering.] — See Sub-sect. 4, ante. 

Fraud.] — See Part III., Sect. 7, a?tte. 

Ultra vires.] — See Sub-sect. 12, post. 

1454. Action on bond.]— The condition of a 
bond was for payment of a sum of money. In an 
action on the Bond, deft, pleaded that the pa^mient 
to be made was grounded upon an illegal considera- 
tion : — Held : the plea which set out facts not 
contradictory, but explanatory of the condition, 
was good. — Collins v. Blantern (1767), 2 Wils. 
347 ; 95 E. R. 850. 

1455. ,] — To debt on bond conditions for 

payment of a sum of money, which the condition 
stated to have been taken up, borrowed, & 
received by defts. of pltfs. at respondentia interest, 
secured by a cargo of goods shipped from Calcutta 
to Ostend, it is competent to deft, to plead that 
the bond was given to secure the price of goods 
sold by pltfs. to defts. in the East Indies, & 
illegally prepared by pltfs. for shipment, from 
thence to beyond the Cape of Good Hope, without 
the licence of the East India Co., without pro- 
ceedings to state formally, that the condition was 
colourable, to conceal the illegality of the trans- 
action, & to negative that the bond was given for 
money taken up, borrowed, & received, etc., for 
the statement in the plea is rather explanatory of, 
than absolutely inconsistent with, the trans- 
action stated in the condition of the bond, but if 
it were inconsistent with it, the plea would still 
be good in such form. — Paxton v. Popham (1808), 

9 East, 408 ; 103 E. R. 028. 

1456. .] — In an action on a bond deft. 

cannot set up the defence that the consideration 
was illegal, unless he pleads it. — Harmer v. 
Rowe (1817), 6 M. & S. 146; 2 Chit. 334; 105 
E. R. 1197. 

1457. .] — No action can be maintained on 

a bond given to a person in consideration of his 
doing somethin contrary to the terms of letters 
patent, A he is equally incapable of recovering, 
whether he knew or did not know the terms of the 
letters patent. — Duveikher r. Fellows (1832), 
1 V\. A Pin. 39 ; 0 Bli. N. S. 87 ; 6 E. R. 831, H. L. 

.] — See, generally. Bonds, Vol. VII., pp. 

166, 167 et seq. 

Action on contract.] — See Contract, Vol. XII,, 
pp. 301-303, Nos. 2477-2601. 

Illegality appearing during hearing.] — See 

CoNTRAC-r, Vol. XII., pp. 301-302, Nos. 2480- 
2481. 

Whether court will take notice of iUegaiity.] 

■ — Sec Contract, Vol. XII., pp. 302-303, Nos. 
2494-2497. 

Contract ex facie illegal.] — See Contract, 

Vol. XII., pp. 303-303, Nos. 2794-2497. 

Contract ex facie void.] — See Contract, 

Vol. XII., p. 303, No. 2498. 

Sufficiency of plea.] — See Contract, Vol. 

XII., p. 303, Nos. 2499-2500. 

Effect of omission to plead.] — See Con- 
tract, Vol. XII., p. 303, No. 2501. 


Sub-sect. 0. — Inevitable Accident. 

See R. S. C., Ord. XIX., r. 15, p. 163, aide. 

1458. Necessity to plead speeiaUy.] — In tresp^ 
for driving deft.'s cart against pltf. throwing him 
down A wounding him, deft, cannot show under 
not guilty, that there was no negligence on his part, 
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8, — M alters to he specialty pleaded : Stih-secis. 

6, 7, 8, 

but that pltf. Orccidentally alippad from the pave- 
ment, & deft, unintent umaJfy drove over him. 
Inevitable accident, arising from superior agency, 
would have been a defence admissible under that 
issue.— Hnx Fearnley (1892), 8 Q. B. 919 ; 
3 Gal. A: Dav. 10 ; 12 L. J. Q. B. 22 ; 7 Jur. 01 ; 
114 E. R. 701. 

1459. .] — In a cause of damage, where the 

evidence is taken before an examiner, the old rule 
applies, lha< if it is intended to rely upon a defence 
of ineWtable accident, such defence must bo in 
terms distinctly raised on the pleading. — The 
E. Z. (1804), 83 L. J. P. M. A. 200; 10 L. T. 
700 ; 2 Mar. L. C. 42. 

1460. .] — At the trial of an action for 

negligence deft, souglit to raise a defence that the 
alleged injuries were due to inevitable accident, 
y hich was not pleaded specifically in his defence ; — 
Held: the evidence as to the accident being in- 
e\itAble was inadmissible, but an amendment was 
allowed on terms. — WiNCHiLSEA (Dowaoer Coun- 
tess) r. Be( KEY (1880), 2 T. L. R. 800. 

1461. .] — ^^N’liere in an action claiming 

dam.oges for negligence deft, by his statement of 
defence denies negligence, he may give evidence 
lliat the accident upon wliich the claim is based 
was an inevitable accident. In such a case the 
defence of inev itable accident need not be speci- 
fically pleaded. — RrMBoiJ3 v, Jx»ndon County 
(Council (1909). 25 T. L. R. 541 ; 53 Sol. Jo. 502, 
C. A. 

1462. .> — Tlio defence of inevitable accident 

ouglit not to he set up at the trial unless it is 
pleaded in the defence. A condition precedent to 
knowing whether an accident was inevitable is to 
know the cause of t he accident. — The Cai^deron 
(1812), Times, March 20. 

See, generally, Neougknce, Vol. XXXVI., 
p. 106, Xos, 707-711. 


SrB-.«ECT. 7 . — Payment. 

See R. H. C., Ord, XIX., r. 15, p. 10.8, ante. 
Payment into court.] — See I^cncE. 

Payment as defence to action on contract.] — See 
( ontract, VoI. XII., p. 447, Nos. 3018 et seq. 

Payment on sale of goods.}— Sake of Good.^;, 
Vol. XXXIX., pp. 594 ci seq.. Nos. 1935 ef srq, 

1463. Admission of money received on account — 
Without plea of payment.] — An admission in a 
bill of particulars, of money received on account, 
will not avail deft, ^^dthout a plea of payment. — 
ERNEbT V . Brown (1837), 3 Bing. N. C. 074 ; 
4 Bcott, 385 ; 6 L. J. C. P. 211, 312 ; 1 Jur. 203 ; 
132 E. R. 570. 


Sub-sect. 8. — ^Performance. 

See, now, R. 8. C., Ord. XIX., r. 15, p. 103, anfe. 

Performance & excuses for non*peilormance.} — 
See Contract, Vol. XII., pp. 303 et seq. 

1464. General plea — Whether Omissible.}— 
Where the condition was that deft, should make 
reparations & do other things & also pay his rent 
at each term day ; &. deft, pleaded generaUy that 
he had performed all the conditions & payments ; 
the court at first thought this to be a good plea, 


but on a subsequent day considered that the per- 
formances ought to have been specially pleaded ; 
though if the condition had referred to a generality 
such as might pass the remembrance of man, 
then the performance might be generally pleaded. 
—Anon. (1485), Keil. 95 b, pi. 3 ; 72 E. B. 

1465. .} — Debt on bond conditioned 

for the payment of a sum of money & interest on 
a given day, for the performance of covenants in 
an indenture. Plea, performance generally. Re- 
plication, that the obligors did not pay the money 
in the condition mentioned, modo et formd, con- 
cluding to the country : — Held : the replication 
was proper, as taking issue on the payment im- 
pliedly alleged in the plea, also the plea was bad. — 
Roakes r. Manser (1845), 1 C. B. 531 ; 14 L. J. 
C. P. 199 ; 5 I.. T. O. S. 93 ; 135 E. R. 048. 

1466. .} — In debt on bond, the 

declaration stated that doffs, & one E. acknow- 
ledged themselves bound to pltfs. in £8,000 to bo 
paid to pltfs., or to one W. E. on request, & that 
thereby &; by reason of the non-paYnieni thereof, 
an action had accrued, etc. : — Held : it was 
unnecessary fo allege a request, ^ that non-pay- 
ment to W. E. was sufliciently shown. 

Defts. set out the bond & condition on oyer, & 
pleaded general performance by them. The con- 
dition was, that L. & defts., or either of them, 
should duly pay all such sums assessed & collected 
or w’luch thereafter might be assessed As be to be 
collected by 1^., as a collector of property-tax ; A: 
that li. should duly demand the sums assessed, 
& in case of non-payment duly enforce tlie powers 
of the Act against defaulters : — Held : the plea 
was bad, for avenging performance generally, 
instead of sliowing what was done in performance 
of the condition ; A also for not sliowng per- 
formance by li. as well as by defts. — K epp p. 
Wiogett (1848), 6 C. B. 280 ; 17 E. J. C. P. 295 ; 
11 E. T. O. 8. 243 ; 12 Jur. 831 ; 1,36 E. R. 1259. 

1467. Afllrmative & negative cove- 

nants.}— A plea of covenants performed, where 
some arc affirmative A some negative, is bad. 
Where a term is pleaded, the commencement of it 
A; the time unexi>ired ought to be shown. Where 
an act is to be done upon request, the request 
must be made within th<‘ time limited. — O ajxies 
r. Budbery (1587), rVo. Eliz. 02 ; 78 K. II. 323. 

.J — 7*0 covenants some 

negative A some afTlrmative, performance pleaded 
generally is good, except upon demurrer, but 
performance* of disjunct iv'c covenants must be 
specially pleaded. — O gi.ethokp r. Hyde (1591), 
<Vo. Ellz. 233; 78 E. K. 488. 

1469. .} — T^erformance generally, 

\^'ithout showing liow, may bo pleaded to an 
affirmative covenant, if it contain multiplicity. — 
Acton r. Hit.e (1591), Gro. Kliz. 253; 78 E. R. 
,509. 

1470. .}— A deft, cannot plead 

performance generally to negative & afllrmative 
covenants. — (J ropwee v. I^achy (1599), Cro. 
Eliz. 691 ; 78 E. K. 927. 

1471. .] — It was agreed by the 

court that if, in debt upon a bond conditioned for 
X>erformanco of covenants in an indenture, there 
was a general plea of performance it was not good 
without setting forth the deed A pleading it A it 
was not sufficient to set forth the deed when the 

Itf. replied A prayed oyer because the plea should 
e special, if any of the covenants be in the 
negative A it cannot appear to the court wliat 
covenants are negative A what affirmative until 
the deed be set f(^h. A it was said that in ca 4 ie 
the party who wished to plead the deed had not got 
it he could move A the court would order it to bo 
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produced or a copy of it. — A non. (1061), 1 Sid. 
60 ; 82 E. R. 063. 

1472. Disjunctive covenants.] — If an 

Mit required by a covenant be to bo done by a 
stranger to the covenant, or if it be a matter of 
record , porf oraian co must bo specially pleaded . Per- 
formance of disjunctive covenants must be specially 
pleaded. — Lea v, Luthell (1620), Cro. Jac. 659 ; 
79 E. R. 480. 

1478. Act required to be done by 

stranger.] — ^Lea v. Luthell, No. 1472, ante. 

1474. Covenants in indenture — Whether 

indenture must be set out.] — In a plea of per- 
formance generally of covenants in an indenture, 
deft, should set forth the indenture. — T apscot v. 
Wooldridge (1669). 1 Sid. 425 ; 82 E. R. 1196. 


Sun-«;ECT. 0. — I^KLEAsr:. 

See R. S. (\, Ord. XTX., r. 1.5, p. 163, ante. 

Release as defence to action on contract.]— 
CViNTRAOT, Vol. XII., p. 497, Nos. 4061 ei scq. 

Release of surety— On discharge of co-surety by 
creditor.] — See (Utarantei:, Vol. XXVI., p. 200, 
Nos. 1.564 et seq. 

1475. Necessity for setting out parts of deed 
alleged to operate as release — & averring that deed 
operated as release.} — To an action upon a bond, 
deft, pleaded that after the making of the writing 
i>bligat<)ry, an agreement was made by & between 
pltf. & deft., Ac divers other persons, Ac scaled with 
the seal of pltf., & that it was agreed, by the said 
agi’eement, that the agix^ement might be pleaded 
by deft, in bar to all demands Ac proceedings with 
respect to the alleged claim : — Held : tlie plea 
ought to have set out so much of tlic deed as 
operat/Od as a release, Ac to have expressly averred 
that the deed did so operate, Ac the plea was 
therefore bad. — Wir^iON v. Braddyll (1851), 9 
Exch. 718 ; 2 0. L. R. 1281 ; 23 L. J. Ex. 227 ; 
23 L. T. O. S. 81 ; 2 W. R. 410 ; 1,56 K. R. 307. 

1476. Necessity for stating consideration for 
which release given.] — In a plea of a release, the 
consideration for which the lelease was given must 
be stated.- -B HOOKS r. Sr^rroN (lS(i8), L. R. 5 Eq. 
361 ; 37 L. J. Ch. 311 ; IS L. T. 221 ; JO W. K. 
570. 


Sub-sect. 10. — Statuti5 of h^AUDs, 

See R. 8. 0., Ord. XIX., r. 15, p. 163, anie. 

Statute of Frauds, generally, ace (Yin tract. 
Vol. XII., pp. 118 et seq.. Nos. 708 et seq.; 
(lUARANTEE, Vol. XXVI., pp. 28 ft seq.. Nos. 164 
et seq.; Sale of I^and, Vol. XL., pp. IS et seq.. 
Nos. 56 vt aeq.; Settlements, Vol. XL., pp, KJS 
et seq.. Nos. lol ci aeq. 

Statute pleaded as clf)ak for fraud, aee Sai.k op 
TuAND, Vol. XL., p. 42, Nos. 257-268. 

1477. Necessity to plead speoially.] — The effect 
of Ord. XIX., r. 23 {aee, now, Ord. XIX., r. 16], 
IS to require that in all cases where a party intends 
to rely on the iUegality, or insufficiency in law of 

contract, whether with reference to the Statute 
of IVauds or otherwise, he must specially plead 
such illegality or insufficiency, & it is not sufficient 
TO traverse allegations of the opposite party made 
m anticipation of objections to the contract upon 
such grounds. 


As a general rule all that is required in pleading 
is that pltf. Ac deft, should state clearly &; concisely 
the facte upon which they rely. But in the case 
of some particular defences where it is admitted, 
or cannot be denied, that a contract was entered 
into by the parties, deft, may wish to evade his 
liability by setting up the Statute of Frauds, or 
by asserting that the engagement he made, the 
nature of which he perfectly understood when 
he made it, was illegal, Ac therefore not binding. 
In such a case deft, must state specifically the 
statute on which he intends to rely. If deft, 
intends to insist on the defence that though ho 
undoubtedly entered into a contract, yet as that 
contract was not in writing, he does not intend 
to observe it ; then he must clearly state his 
intention, or if he means to deny the legality of 
a contract he has entered into, he must say so in 
plain terms. Here deft, admits that there is a 
contract unfulfilled between him Ac pltf., but he 
says that he is oxempte<l from the operation of 
the rule because pltf. put forward an allegation 
to show that the contract was a binding one under 
(lie Statute of Frauds. 

But pltf. lias not put forward all the facts tliat 
are available for tliat purpose. He has not 
averred that the contract was in writing. It is 
quite consistent with these pleadings that there 
was a binding contract "within the Statute of 
Frauds. But even if pltf. had avowed that the 
contract was in writing or that there had been 
acceptance & receipt, Ac deft, had taken issue, so 
that there could be no doubt as to the meaning 
of the plea, yet if he traversed the averments 
without slating the statute on which he relied, 
the defence under the statute was not admissible ; 
for he must set forth his intention to use that 
defence in clear terms (Brett, J.). — Clarke v. 
Callow (1876), 46 L. J. Q. B. 63, C. A. 

1478. .] — A defence founded on the Statute 

of Frauds, cannot now be raised by demurrer. — 
Catling r. King (1877), 5 Ch. D. 660 ; 46 L. J. Ch. 
384 ; 36 L. T. 526 ; 41 J. P. 692 ; 25 W. R. 550, 
(\ A. 

1479. .] — The Statute of Frauds if relied 

on must be pleaded. — Towle v. Topham (1877), 
37 L. T. 308. 

1480. .] — The statement of claim set forth 

dates wliich showed his (pltf.*s) pandfather’s title 
lo have first aiisen in 1840 Ac his father’s title on 
tlie death of the grandfather in 1852. His father 
died in 1804 Ac he alleged that he himself first 
knew^ of his own title in Feb. 1875. He asserted the 
existence of an express trust under the will. Deft, 
put in a demurrer alleging that ** the statement of 
claim was bad in law,” denying that there was a 
trust so as to defeat the estates limited over on the 
death of the first tenant in tail without issue male, 
Ac it concluded with these words ; “ Ac on other 
ground sufficient in law to sustain this demurrer ” : 
— Held : this last sentence was sufficient to raise 
the defence of the Statute of Limitations. There 
is a distinction between the Statute of Limitations 
& the Statute of Frauds. The latter must be 
pleaded. The title to the estate, not the mere 
right to proceed for its recovery, is affected by the 
former. If pltf.’s statement of claim shows, on 
the face of it, that the time within which a title 
,to land must be asserted has gone by, the defence 
of the Statute of limitations may be raised on 
demurrer. That defence was so raised without 
any distinct reference to the statute itself, & was 
held to be sufficient. — ^Dawkins r. Penrhyn 
(1878), 4 App. Cas. 61 ; 48 I., J. Ch. 304 ; 39 L. T. 
683 ; 27 W. R. 173, H. I.. 

1481. A., to whom the owner of a 
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Sect. 8. — Matters to t>€ sj}cciaUy ^yleadcd : Snh-sect. 

10.1 

quarry liad agreed to graui a lease, agi'eed “ on 
l^alf of himself & all persons interest-ed ” to 
sell ‘‘ the quarry to B., A: ** that the lease agreed 
to be granted by the lessor should be granted as B. 
might direct/* B. having I'cfused to complete 
the purchase, A. brought an action for specific 
performance, & in his stiiteuient of claim stated his 
jvgreement with the owner of tl\e quarry as well as 
the memorandum of agreement with B., & alleged 
that B. was aware of the nature of A/s interest 
in the quany, had accepted the title. B. 
domun'ed, on the jn^und that the memorandum 
was not sufficient wit bin the Statute of Frauds : — 
Held : i he memorandum was sufficient . a defence 
founded on the Statute of Frauds could not since 
the Judicature Acts be raised by demurrer. — 
Mouoak r. WoimuN(JTON (1878), 38 L. T. 443. 

1482. .] — C. proposed to II., the geneml 

manager of the M. & O. Bank, that the bank 
should advance him 1*8.300, to enable liim to con- 
clude a contract for the purchase of an unpaid * 
vendor’s interest in a colliery. H. had authority 1 
to make the advance. An agreement betweiui j 
C. A: the bank, providing for the loan of the money 
by the bank. Sc the mortgage of the interest in the 
colliery to be purchased to the bank to secure 
1 ‘epayment of the loan Sc charges was prepared by 
a solicitor on If. s instnictions, ik signed by O. H. 
then declined to make the agre<‘ment without 
consulting the directors, Sc obtained (\’s sigmUure 
to a document to the effect that the agre<*inent 
was subject to the approval of the directors. On 
the .same day, after a meeting of the directors, H. 
told C. that the directore approved. Sc that the bank 
would advance the money. The agreement was j 
never signed by any one on behalf of tlie bank. 
Subsequently 11. told C. he ought to be more 
firmly bound to take the money from tlie bank. 

Sc induced lum to sign a document to the effect 
that, in consideration of the bank’s agreeing to 
carry out the arrangements mentiontHl in the 
agreement, he agreed to pay the bank charges 
named therein, whether the bank carried through 
the transaction or not. In fact, the directoi-s did 
not approve of the agreement , A 11 . acted under the 
erroneous impression that tlioy did. Tlie bank 
refused to find the moiuy. Sc C. was, in consequence, 
unable to complete his contract: — Held: the 
Statute of Frauds not being pleaded, the circum- 
stances constituted an agreement between (’. Sc 
the bank ; notwithstanding it was an agreement to 
lend money, V. was, under the circumstance?^, 
entitled to substantial, Sc not merely nominal 
damages, Sc that, the arbitrator having directed 
all amendments of the pleadings other than that 
of the Statute of lYauds, the bank w'ore not 
entitled to plead by amendment sect. 37 of tlie 
(’ompanies Act, 1807, as that was not a iic^w Sc 
substantial enactment, its provisions being already 
contained in sect. 4 of the Htatute of Frauds. - 
Manchester Sc Oldham Bank, Ltd. r. Cook 
(W. A.) Sc Co. (1883), 49 L. T. 674. 

1483. .J — A traveller for defts. saw pltf., a 

builder. Sc showed him a specification of various 
kinds of timber which defts. had on offer for sale. 
Pltf. marked some items that he wished to buy 
Sic the traveller said he might have them. Next* 
clay the traveller delivered to pltf. a sold note 
stating the transaction but bearmg in small print 
along one side the words : “ Goods sold subject 
to their being on band at liberty when the order 
reaches the head office.” Pltf. denied that ho 
ever saw this condition, Sc there was evidence as 


to the difficulty of reading it. Some of the items 
of timber not having been delivered pltf, sued for 
damages for bimch of oral agreomeni in the county 
court Sc defts. relied in defence on the condition, 
or, in the alternative, on a custom of the trade 
corresponding to the condition. The county court 
judge gave judgment in favour of pltf. holding 
first, tliat the alleged custom was not proved. Sc 
secondly, that pltf. never saw the condition Sc 
that an ordinary business man acting with ordinary 
car© might be excused for not doing so : — Held : 
there was evidence to support the county court 
judge’s finding ; as the sold note contained a 
condition not part of the original verbal contract 
& not assented to by i>lt f . , it was not a proper memo- 
randum in writing of the agreement between the 
parties Sc the pltf. was entitled to succeed on the 
oral contract, the defence that there was no 
sufficient memorandum in waiting of the agreement 
not having been pleaded. — K ok v. Naylor (K. A.). 
Ltd. (191S), .s7 L. J. K. B. 958; 119 L. T. 3,59. 
C. A. 

1484. Statement of facts making statute 

applicable.] — A paragraph in a statement of 
defence thaf the deft, will further, if necessary, 
avail himself of the provisionH ut the Htatute of 
bVauds, without stating the facts showing how^ 
the statute is ap])licable, does not rais(‘ a defence 
under tlie Htatute. — 1 U>ttoms r. Govr. Miu. (\). 
(undated), cited 48 L. .T. Q. B. 391. 

1485. .] — Wliero a deft, relies on the 

Statute of Frauds as a defence to an action he 
must not only state in his stateinent of deftuic(‘ 
that he relies on such statute, but tlie fac'ts whi<')i 
make the statute applicable must distinctly ap]>ear 
in the pleadings. To an action for goods sold Sc 
delivered Sc for work Sc labour, a statement that 
deft, would avail }iirns<df of the statute of 29 
Phas. II, c. 3, without stating facts wiiich W’ould 
bring the case within the .statute, was ordered to 
be struck out as cinbairassiug. — Pullen v. 
Snelus (1879), 48 L. J. (b B. 394 ; 40 li. T. 303 ; 
27 W. K 534, I). i\ 

14g6. Whether particular section must be 

pleaded — Effect of pleading wrong section.] — The 

Statute of Fraud.s must be jileaded if iuUmded, 
to be relied on as a def<*nce ; but it is not ncce.s.sary 
to plead any particular section. Where, however, 
deft, pleaded s. 4 he w as ncit allow ed to amend or 
avail himself of s. 7.~ James v. Smith, [1891] 1 (ii. 
,384; 63 L. T. 521; 39 W. B. 396; on appenL 
05 L. T. 514, P. A. 

1487. Inadmissibility of evidence at trial.] — 

Pltfs. brought an action upon a written guarant<^e 
signed by the deft. Deft, did not plead the Statute 
of Frauds. At the trial the pitfs. gave evidence 
of a verbal contract, Sc in answ'er to the ca.se so 
set up the deft, sought to rely upon the Htatute of 
bYauds : — Held : if the evidence was admissible 
at all, the deft, w^os not debarred from relying on 
the statute by the fact that he had not pleaded it 
in the first instance. — Britnning r. Odhamh 
BnoTHERS, Ltd. (1896), 75 L. T. 602 ; 13 T. L. K. 
65, 11. L. ; revsg. H. C. sub nom. Odhams 
Brothers v. Brunnino, 74 L. T. 370, P. A. 

1488. Statute of Frauds Amendment Act, 

1828.] — This is an application under Ord. XXV., 
r. 4, t(i strike out the statement of claim on the 
ground that it discloses no reasonable cause of 
action. The action is founded on alleged misrepre- 
sentations made by defts. to the pitfs., upon which 
the pitfs. aUege that they made an advance on 
mortgage of a public-house A lost their money in 
80 doing. That is the allegation in the statement 
of claim. Defts. said that Ijord Tenterdon’s 
Act was an answer to the action, as the misropre- 
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Bcntations were allogod to have been made verbally. 
Pltfs., on the other hand, deny that the repre- 
sentations come within Lord Tenterden’s Act. 
The question, therefore, is whether the provisions 
of that Act are obviously an answer to the claim 
80 as to make it improper to allow the case to go 
to trial. The principle upon which the court 
acts in such a case was pointed out by Lrml 
Lindley in Hubbiwk d: SonSy Ltd, v. Wilkinson y Hey- 
woody & Clark y Ltd,y No. 020, ante. Lord Lindley, 
after pointing out that there were two methods of 
raising points of law, one by raising the question 
as directed by Ord. XXV., r. 2, & the other by 
applying to strike out the statement of claim under 
Ord. XXV., r. 4, says: “The first method is 
appropriate to cases requiring argument <fe careful 
consideration. The second & more summary 
procedure is only ap]iropriatc to cases which arc 
plain & obvious, so that any mast<*r or judge can 
say at once that the statement of claim as it stands 
is insufilcient, even if proved, to entitle the pltf. 
to what he asks.” I have to apply that principle 
to the prcbcnt case, & I ha\ e to ask whether Lor<l 
Tenterden’s Act is obviously an answer to the 
statc*ment of claim. Kven rin the strictest view 
of this statement of claim it is open to doubt 
Avhether I.ord Tenterden’s Act ai)]>lies. But in 
dealing with these applications the statement of 
claim must not be construed so strictly as under 
the old procedure by demurrer. 

1 come to the conclusion that the appeal should 
be dismissed (Romkr, L.J.).— Worthington & 
(^o., Ltd. V . Belton (1902), 18 T. L. B. 138, C. A. 

1489. Statement of claim showing statute 

as possible answer.]— Deft, contends that because 
the statement of claim shows upon its face that 
sect. 4 of the Statute of Frauds might be an answer 
to it, it ought therefore Uj be struck out. Now% 
in the first place, this section of the Statute of 
Frauds does not go to merits, it ineixdy deals with 
evidence. It is in the option of the deft, in every 
case, whether or not he shall set up the objection 
which the section enables him to set up. There- 
fore, to say tliat this statement of claim show s no 
cause of action involves a misconception. It do<'s 
show a cause of action. It is not for us to say 
whether or not deft, will raise any objection to it 
on the ground of the statute. 'Phere is no inherent 
weakness in the statemcmt of claim. As I have 
said, the objection tliat the deft, may raise in his 
defence is one that goes purely to evidence. 
Though pltf. may not have any memorandum or 
no^ of the agreement in wanting which would 
satisfy the statute, yet such a memorandum or 
note may be in existence, & until pltf. gets dis- 
covery it is impossible to say w’hether or not such 
a memorandimi may bo brought to light. At 
this stfi^e of the case we cannot interfere & stop 
the action. Ord. XXV., r. 4, does not seem to mo 
to have been designed to moot this kind of case 
(C^OLLiNs, M.U.).~~Frasek V . Pape (1901), 91 
L. T. 340 ; 20 T. L. B. 798, (\ A, 

1490. Point Intended to be raised under 

statute must be clearly stated.] — On a sale of laud 
it was verbally agreed between the vendor & the 

urchaser that the latter should pay the costs of 
oth parties. The vendor in an action by him for 
specific performance proved a memorandum in 
writing with the Statute of Frauds for the same 
by mea^ of a receipt given for the purchase money 
& certain correspondence, but these did not refer 
to the costs Sc neither the statement of claim nor 
the defence made any such reference. The Statute 
of Frauds was pleaded generally. At the trial 
deft., after the omission of reference to costs in 
his pleading had ceased to bo to his advantage, 


sought to contend tliat the receipt was an insuffi- 
cient memorandum because it contained no 
reference to costs : — Held : as the purchaser had 
not alleged the agreement, he could not by virtue 
merely of his general plea of the Statute of Frauds 
rely on the omission of the agreement as showing 
that the receipt was not a sufficient memorandum 
in writing of the contract between the parties to 
satisfy the Statute of Frauds. The point intended 
to bo raised under the Statute of Frauds must be 
clearly stated in a pleading. 

It must be remembered that the point intended 
to be raised by the statute must in a pleading be 
clearly stated {Pullen v. Snelusy No, 1485, ante). 
Here this point could not even be conjectured. 
Therefore, without amending the defence by 
asserting this additional term, the defence of the 
statute is not, I think, in this i*espect open. No 
amendment is asked for. Is it one that could have 
been allowed ? I think not. It was in reality to 
deft.’s interest to make in his original pleading no 
reference to the stipulation as to costs. It was a 
stipulation to his detriment. It was to his interest, 
on the defence as drawn, not to avow it. Sc he 
did not bring it forward. Its omission from his 
pleading does not, it is true, now advantage him, 
but that is only because of his failure to prove the 
other allegation as to poasession w hich he made. 
Is he now to be allowed to bring that contention 
forward, its insertion being now to his interest, 
because Sc only because under cover of it he may 
raise a plea of the Statute of Frauds not hitherto 
made in such a way as to enable him to rely on 
this non-compliance ? In my opinion, No. This 
is an instance in w^hich the statute would operate 
to work an obvious injustice, A it is, I conceive, 
the duty of the court in such a case to exercise 
its discretion in allowing amendments so as to 
a\oid such injustice if it can. In my opinion, 
therefore, this point is not open to the deft, on 
his defence as it stands ; Sc an amendment so as 
to open it is not, even if it were asked for, an 
amendment proper to be allowed (YorNGER, J.). — 
North v. Loomes, [1919] 1 C’h. 378 ; 88 L. J. Ch. 
217 : 120 L. T. 533. 

1491. Right to plead statute in reply.] — (1) An 

agreement to abandon threatened i)i*ocoedings 
which might otherwise be bix>ught at any time 
w’itliin six years, if followed in fact by an abstention 
from proceedings, is a contract which is performed 
by one of the parties within one year, Sc conse- 
quently is not such a contract as is i*equired by 
Statute of Frauds, s. 4, to be in writing. 

(2) Statute of Frauds, s. 4, does not require 
that an agreement which is set up as a defence to 
an action should be in writing. 

(3) As regards defts., I do not see anytliing to 
prevent their setting up their agreement, or to 
entitle pltf, to resist it by setting up Statute of 
Frauds in reply. It seems to me the case is not 
one to which this section applies. It is not an 
action brought whereby to charge pltf. w'ith the 
agiecmcnt in favour of defts., & I cannot extend 
it & say the section can be read as if it were “ any 
action in which pltf. seeks to charge deft., or deft, 
seeks to set up gainst pltf. any counterclaim of 
Ids own.** If tills wore a case in w^hich deft, had 
by a counterclaim set up a charge of his, Sc sought 
to enforce that, I should have considered that was 
ec^uivalent to a separate action, Sc that pltf. 
might in answer to the counterclaim, beyond all 
question, set up the Statute of Frauds, but there 
is notlung like a counterclaim, Sc it seems to me 
I should be enlarging that section of Statute of 
Frauds if I said pltf. was entitled to set up Statute 
of Frauds in answer to the case made by defts. 
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Sect, 8. — Matters to he specially pleaded : Sub-sects. 
1 0 , 11 & 12 .] 

(North, J.). — Miles v. New Zealand Ai^'onv 
Estate Co. (188G), 32 Ch. D. 266 ; 55 L. J. Ch. 
801 ; 64 L. T. 682 ; 84 W. 11. 669, C. A. 

1492. Failure to plead statute — Subsequent 
action on same agreement— Res Judicata.] — ^Pltf. 
brought an action in the county court to recover 
rent due under an agreement for a lease. Deft, 
set up the defence that there had been no concluded 
agreement, but the court entered judgment for 

E ltf. Fm’ther rent having become due, pltf. 

rouglit a second action in the county court. Deft, 
gave notice of tlie special defence that there was 
no memorandum or note of the agi'eement sufficient 
to satisfy Statute of Frauds, s. 4. The county 
court judge was of opinion that the matter was 
res judicata^ & gave judgment for pltf. : — Held : 
as deft, might have set up the defence of the Statute 
of Frauds in the first action, k had omitted to do 
so, he was not entitled to rely upon it in the 
subsequent action, & the decision of the county 
court judge was right. — HuMPinaER v. Humphries, 
[1910J 2 K. B. 631 ; 79 L. J. K. B. 919 ; 103 L. T. 
14, C. A. 

Specific performance with parol variation.] — See 

Specific Performance, Vol. XLII., pp. 662-564, 
Nos. 1285 ct scq. 

1493. Proceedings without pleadings — Notice by 
letter or affidavit of ground of defence.] — In pro- 
ceedings where there are no pleading any party 
\\ho intends to rely upon the Statute of Frauds 
should give notice by letter or affidavit of the 
ground of defence, in order that an opportunity 
may be given to the other paiiy of being prepared 
with a reply . — Be Shearman (Deceased) (1886), 
2 T. L. R. 236. 


Sub-sect. 11. — Statutes of Limitations. 

Sec K. S. C., Ord. XIX., r. 15, p. 163, ante. 
Pleading Statutes of Limitations .] — See Limita- 
tions OF Actions, Vol. XXXII., pp. 540 et seq., 
Nos. 1926 ci seq. 

Maritime Conventions Act, 1911, s. 8 .] — See 

Shipping & Navigation, Vol. XLI., pp. 799, 800, 
Nos. 6598 et seq. 

Omission by executor to plead — Creditor’s suit 
for administration.] — See Executors & Adminis- 
trators, Vol. XXIV., p. 808, No. 8386. 

Public Authorities Protection Act, generally.] — 
Sec Public Authorities, Bodies k Officers, 
Vol. XXXVllI., p. 101, Nos. 725, 726. 

Pleading .] — See Limitation of Actions, 

Vol. XXXII., pp. 640 et seq., Nos. 1926 et seq. 

Pleading acknowledgment taking case out of 
statute .] — See Limitation op Actions, Vol. 
XXXII., pp. 377, 378, 642, 543, Nos. 608-614, 
194i-1962. 


Sub-sect. 12. — PAimcuLAR Cases, 

Accord 6c satistaction.JSee Contract, Vol. 
XlLf pp. 437 et seq., Nos. 3534 ct seq. 

Acknowledgments to take case out of Statutes of 
Limitations .] — See Limitation op Actions, Vol. 
XXXII., pp. 377, 378, 542, 643, Nos. 608-614, 
1944-1962. 

Adultery — Separation between husband & wife.] 

See Husband k Wife, Vol. XXVII. , p. 287, Nos. 
2077-2080. 

Particulars .}— FaH XIV., post. 

1494. Agency — Authority — Specific perform- 
ance.] — The old practice, which, in suite for 


specific performance, required the authoiity of an 
agent to enter into a bmding contract on behalf 
of his principal to be specially pleaded, still pre- 
vails. Where, therefore, a pltf. in his statement 
of claim alleged that deft. “ duly authorised J. to 
act as his agent in & about the purchase ” of a 
colliery, that J . acting as such agent wrote a letter 
to B., ** who was then duly authorised to act in 
the matter of the sale of the said colliery as agent 
for pltf.,” offering £6,000 for the colliery, & that B. 
by pltf.’s direction by letter accepted the offer, 
adding, “ I will send you draft contract in duo 
course ” : — Held : there was no sufficient allega- 
tion that J. A B. were duly authorised to sign a 
binding contract on behalf of their principals. — 
Vale of Neato Colliery Co. v. Furness (1876), 
46 L. J. Ch. 276 ; 34 L. T. 231 ; 24 W. R. 631. 

1495. Want of authority.] — The 

statement of claim in an action for specific per- 
formance stated that the predecessor in title of 
pltf., by his agent lawfully authorised, signed an 
agreement with H., the predecessor in title of 
deft. The statement of defence denied this in 
words following the words of the statement of 
claim, & then proceeded to state that H., the iire- 
decessor in title of the deft., was of unsound 
mind, & did not lawfully authorise any one as his 
agent to sign an agreement, A in a subsequent 
paragi’aph denied that any agreement was signed 
by H. or any person by him lawfully authorised : — 
Held : under the statement of defence deft, could 
only enter into evidence to show the unsoundness 
of mind of H., A could not enter into evidence to 
show that the agent was not duly authorised. 

Fry, J., had all the facts before him, and knew 
the point which the parties had come to try. This 
being so, we ought not to interfere with the dis- 
cretion of the judge in refusing leave to amend. 
The question remains whether deft, has suffi- 
ciently pleaded in his statement of defence the 
point which he now desires to raise. I agree that 
he has not done so (Thesiger, L..J.). — Byrd v, 
Nunn (1877), 7 Ch. 1). 284 ; 47 L. J. Ch. 1 ; 37 
L. T. 685 ; 26 W. K. 101, C. A. 

-.] — See, generally, Agency, Vol. I., pp. 267 

el seq. 

Aggravation of damages.] — See Pai-t 111., Sect. 9, 
ante. 

Alteration — Of contract .] — See Contkai t, Vol. 
XII., p. 365, Nos. 3036-3038. 

Of negotiable instruments .} — See Bills of 

Exchange, Vol. VI., pp. 384, 385, Nos. 2619-2624. 

Authority — Of agent .] — See Agency, supra, 

Of broker .] — See Stock Exchange, Vol. 

XLII., p. 794, Nos. 31 et seq, 

Of third person — Bailee discharged by 

eviction by title paramount .] — See Bailment, 
Vol. III., p. 101, Nos. 2866 et seq. 

Bailment — Bailee discharged by eviction by title 
paramount] — See Bailment, Vol. III., p. 101, 
Nos. 286 ci seq. 

Bankruptcy — Discharge.] — See Bankruptcy, 
VoJ. IV., p. 592, Nos. 5422, 5423. 

Bill of costs — Plea of non-delivery.] — See 
Solicitors, Vol. XLII., p. 147, Nos. 1454-1402. 
Bills of exchange.] — See Sect. 4, sub-sect. 3, ante, 

1496. Bills of Sale Act.] — ^A party to an action 
who intends to rely on non-registration under the 
Bills of Sale Acts as affecting the validity of a 
document should raise the point in his pleadings. 

The rules now provide that if you ^sh to plead 
or rely upon the Statute of Limitations or upon 
the Statute of Fiauds (Ord. XIX., r. 16), then it is 
to be pleaded, A I think it would be very con- 
venient ilmt there should be similar rules as 
regards other statutes ; at any rate I think it is 
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desirable, on the broad ground that a deft, should 
always have reasonable notice, or a pltf. either, 
if there is any pleading on the other side of the 
ca«e made against him, not, of course, of the 
argument, nor, of course, of the distinct points of 
law, & the way in which they will be put by the 
counsel (Kekewich, J.). — Coburn v. Collins 
(1887), 36 Ch. D. 373 ; 66 L. J. Oh. 604 ; 66 L. T. 
431 ; 36 W. R. 610, 613 ; 3 T. L. R. 419. 

See, generally, Bills of Hale, Vol. VII., p. 3, 
Nos. 1 et seq. 

Bottomry bond — Invalidity on failure to com- 
municate with owners.] — See Hhipping & Naviga- 
tion, Vol. XLI., pp. 260-270, No. 1153. 

Champerty.] — See Action, Vol. I., p. 89, Nos. 
736, 736. 

Cheques.] — See Sect. 4, sub-sect. 3, ante. 

Concealed fraud.] — See Limitation of Actions, 
Vol. XXXII., p. 520, Nos. 1762 et seq. 

Conditions precedent.] — See Part III., Sect. 10, 

ante. 

Condonation.] — See Husband & Wife, Vol. 
XXVII., pp. 342, 343, Nos. 3229-3234. 

Contract — Performance.] — See Sub-sect. 8. 

Payment.] — See Sub-sect. 7. 

Accord & satisfaction.] — See Contract, 

Vol. XII,, pp, 437 et seq.. Nos. 3534 et seq. 

Alteration.] — See Contract, Vol. XII., 

p. 365, Nos. 3035-3038. 

1497. Contributory negligence.] — It appears to 

me that in all such cases the liability of the dc^ft. 
company must rest upon these facts — in the first 
place that there was some negligent act or omission 
on the part of the company or tlieir servants 
which materially contributed to the injury or 
death complained of, &>, in the second place, 
that there was no contributory negligence on the 
part of the injured or deceased person. But it 
does not, in my opinion, necessarily follow that the 
whole burden of proof is cast upon the pltf. That 
it lies with pltf. to prove the first of these pro- 
positions does not admit of dispute. Mere 
allegation or proof that the company were guilty 
of negligence is altogether irrelevant ; they 
might be guilty of many negligent acts or omissions 
which might possibly have occasioned injury to 
somebody, but had no connection whatever with 
the injury for which redress is sought, & therefore 
the pltf. must allege & prove, not merely that they 
were negligent, but that their negligence caused 
or materially contributed to the injury (Lord 
Watson). — Wakelin v. London & South Wes- 
tern Ky. Co. (1886), 12 App. Cas. 41 ; ,66 

L. J. Q. B. 229 ; 55 L. T. 709 ; 61 J. P. 404 ; 35 
W. R. 141 ; 3 T. L. R. 233, H. L. ; affirming 
(1884), [1896] 1 Q. B. 189, n. 

1498. .] — Where in a case of collision no 

suggestion has been made in the pleadings & 
evidence by either party that in the event of 
their vessel being found to be in the wrong, there 
was contributory fault on the part of the other 
vessel ; — Held : the vessel shown to have been at 
fault by reason of her failure to keep out of the 
way could not be allowed to raise the question 
for the first time in the final Court of Appeal 
whether the other vessel was not also in fault 
from failuro to comply with Art. 18 of the 
Regulations. — S.S. Pleiades & Page v. Page & 
8.8. Jane & Lesser, [1891] A. C. 259 ; 00 L. J. P. C 
69 ; 65 L. T. 169 ; 7 Asp. M. L. C. 41, P. 0. 

Contributory negligence, generally, see Nbgli- 
GENCB, Vol. XXXVI., pp. 109 et seq.. Nos. 726 
et seq. 

Onus of proof.]— Negugence, Vol. 
XXXVI., p. 88, Nos. 683-688. 

Oonveyanoing dc Law of Property Act, 1881» 


s. 14.] — See, now, Law op Property Act, 1925, 

8. 146 ; Landlord & Tenant, Vol. XXXI., 
p. 483, Nos. 6322 et seq. 

Copyright — Assignment not in writing.] — See 

Copyright, Vol. XIII., p. 189, No. 241. 

Custom.] — See Custom & Usages, Vol. XVII., 
p. 22, Nos. 227-240. 

Damages.] — See Part III., Sect. 9, ante. 

Debt or liquidated demand.] — See Sect. 4, sub- 
sect. 2, ante. 

Defamation — Justification.] — See Libel & 
Slander, Vol. XXXII., pp. 90-102, Nos. 1210- 
1327. 

Aggravation & mitigation of damages.]- 

See Libel & Slander, Vol. XXXII., p. 166, 
Nos. 2019 et seq. 

Fair comment.] — See Libel & Slander, 

Vol. XXXII., p. 141, Nos. 1730 et seq. 

Distress — Illegal, irregular, Sc excessive distress.] 
-See Distress, Vol. XVIII., p. 392, Nos. 1338 
et seq. 

Action of replevin.] — See Distress, 
Vol. XVIII., p. 381, Nos. 1217 et seq. 

Easements.] — See Easements Profits a 
Prendre, Vol. XIX., p. 76, Nos. 456 ct seq. 

Equitable defences.] — See Sub-sect. 2, a7ite. 

Estoppel — By deed.] — See Estoppel, Vol. XXL, 
p. 287, Nos. 1011-1018. 

By matter of record.] — See Estoppel, 

Vol. XXI., pp. 403-404, Nos. 1619-1621. 

In pais.] — See Estoppel, Vol. XXI., pp. 

403-404, Nos. 1619-1624. 

Fair comment .] — See Libel & Slander, Vol. 
XXXIL, p. 141, Nos. 1730 et seq. 

Fraud.] — See Part ITT., Sect. 7, ante. 

Gaming & wagering.] — See Sub-sect. 4, a^ite. 

Illegality.] — See Sub-sect. 6, ante. 

Inevitable accident.] — See Sub-sect. 6, a^ite. 

Judgment against one or two or more Jointly 
liable — Joint contractors.] — See Estoppel, Vol. 
XXI., pp. 218-221, Nos. 538-554. 

Joint tort feasors.] — See Estoppel, Vol. 

XXI., pp. 221, 222, Nos. 555-568. 

Pleading estoppel by matter of record — 

Necessity for.] — See Estoppel, Vol. XXI., pp. 234, 
235, Nos. 638-054. 

Mode of.] — See Estoppel, Vol. XXI., 
pp. 235, 236, Nos. 655-657. 

1499. Jurisdiction— Want of.]— Pltfs. sued the 
defts., both parties having a registered office in 
England, for certain rents & costs incurred in 
the construction of railway premises at the 
station in Buenos Ayres. Defts., in their state- 
ment of defence, stated that both companies 
were domiciled & carried on business abroad, & 
hat the property was situated in the Argentine 
Republic, who had by express provision power 
to deal with the pltfs.’ claim : — Held : the state- 
ment of defence was bad, there being no allegation 
which asserted an exclusive jurisdiction in the 
courts of the Republic over the subject-matter 
of the action, either by law or contract of the 
parties. 

A statement of defence, which is intended by way 
of plea to the jurisdiction oi the courts oi this 
country, must be precise & clear, wbicb is cer- 
tainly not the case with the allegation in question 
(Mkllor, j.), — ^Buenos Ayres & Ensenada 
Port Ry. Co. v. Northern Ry. Co. of Buenos 
Ayres (1877), 2 Q. B. D. 210 ; 40 L. J. Q. B. 224 ; 
36 L. T. 148 ; 26 W. R. 367. 

1500. .] — In a proper case the court 

will allow an objection of ouster of jurisdiction 
to be raised at the trial of an action, though not 
previously raised by the pleadings. Sc will treat 
the pleadings as amended accordingly. — C ros- 
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Sect, 8 . — Matters to he specially jdeadcd: Sub-sect, 
12, Sect. 9: Sub-sect, 1.] 

FIELD (Joseph) & Sons, Ltd. v. Manchester 
Smp Canal Co., [1904] 2 Ch. 123; 90 L. T. 
667 ; 68 J. P. 421 ; 52 W. B. 635, C. A. ; on appeal, 
[1905] A. C. 421, H. L. 

See, generally. Courts, Yol. XVI., p. 101, 
Nos. 22 et seq. 

Jus tertii — Bailee discharged by title para- 
mount.] — Sec Bailment, Yol. III., p. 101, Nos. 
286 et seq. 

JustWeation.] — See Libel & Slander, Yol. 
XXXII., pp. 90-102, Nos. 1210-1327. 

Libel.] — See Defamation, supra, 

Lien.]~Nf^ Lien, Yol. XXXII., p. 245, No. 301. 

Liquidated demand.] — See Sub-sect. 2, ante. 

Lost grant.]— Easements, Yol. XIX., 
pp. 77, 78, Nos. 465-467. 

Maintenance & champerty.] — Sec Action, Yol. 
I., p. 89, Nos. 735, 736. 

Malice.]— jSee Part III., Sect. 12, ante. 

Mitigation of damages.] — See Part III., Sect. 9, 
aide. 

1501. Moneylenders Acts — Effect of omission to 
plead — Plaintiff not taken by surprise.] — ^By his 

marriage settlement B. assigned funds to trustees 
upon trusts under which he took a protected life 
interest & the trustees were empowered to pay 
his debts, <fc for that purpose to raise money upon 
his request in waiting. In Nov. 1900, he com- 
mitted an act of bankmptcy on which he was 
adjudicated a bankrupt in April, 1907. In 
Dec. 1906, he signed a request to the trustees to 
liaise £800 for payment of his debts. They 
borrowed the money from G. & executed a mort- 
gage in which they covenanted “ as trustees but 
not otherwise ’’ to repay the money with interest 
at 6 per cent. G. brought this action to enforce 
his security : — Held : the moiigage was taken 
by G. in the course of his business as a money- 
lender & was therefore entirely void, inasmuch 
as he was not registered ; that being so, the debt 
was gone & G. could not succeed in a claim for 
money had & received ; that G. had not been 
taken by surprise, & under the circumstances 
the omission of one of the trustees to plead the 
Moneylenders Act was immaterial. — Re Bobin- 
son’s Settlement, Gant v. Hobbs, [1912] 1 Ch. 
717 ; 81 L. J. Ch. 393 ; 106 L. T. 443 ; 28 T. L. B. 
298, C. A. 

1502. Negligence — Whether necessary to plead — 
Salvage claim.] — It is not necessary to plead negli- 
gence in order to defeat a salvage claim. — 
The Mar^chal Suchet, [1911] P. 1 ; 80 L. J. P. 
51 ; 103 L. T. 848 ; 26 T. L. B. 660 ; 11 Asp. 
M. L. C. 553. 

- Contributory negligence.] — See Contribu- 
tory Negligence, supra. 

Inevitable accident as defence to.] — See 

Sub-sect. 6, ante. 

Non est factum.] — See Contract, Yol. XII., 
pp. 360, 365, 366, Nos. 2991, 3035, 3036, 3046 ; 
Deeds & Other Instruments, Yol. XVII., 
p. 235, Nos. 499-501. 

Non-joinder of parties.] — See Practice, Part 
XIX., Sect. 10, post. 

1503. Notice of value — Want of — Action against 
carriers.] — In an action against a carrier for the 
loss of a parcel of more than £10 in value, if deft, 
wishes to avail himself of the want of notice of 
value under 11 Geo. 4 & 1 Will. 4, c. 68, he must 
plead it specially. — Syms v. Chaplin (1836), 6 Dowl. 
429 ; 6 Ad. & El. 634 ; 2 Har. & W. 411 ; 1 Nev. 
& P. K. B. 129 ; 6 L. J. K. B. 25 ; 111 E. R. 1304. 

Ouster of juri^ctlon.]>- See Jurisdiction, supra. 


Payment.] — Sec Sub-sect. 7. ante. 

Performance.] — See Sub-sect. 8, ante. 

Part performance — In relation to Statute of 
Frauds.] — See Contract, Yol. XII., p. 168, Nos. 
1233 et seq. ; Sale op Land, Yol. XL., p. 35, Nos. 
191 et seq. ; Settlements, Yol. XL., p. 471, Nos. 
199 et seq . ; Specific Performance, Yol. XLII., 
p. 460, Nos. 297 et seq. 

Promissory notes — Actions on.] — See Sect. 4, 
sub-sect. 3, a7ite. 

Public Authorities Protection Act.] — See Sub-sect. 
11, ante. 

1604. Purchase for value without notice.] — ^A. 

being entitled to the equity of redemption in fee 
in certain lands, by a deed of family arrangemeni , 
dated in Feb. 1820, granted to his brother B. an 
annuity of £20 charged on those lands & payable 
on the death of his mother C. By a settlement 
made on his marriage in May, 1821, A. settled the 
aho\'e lands, subject to the mortgage existing 
thereon, & he at the same time covenanted that 
they were not otherwise incumbered. A. died in 
1825, & C. died in 1839. The first payment of 
the annuity became due in March, 1840. In 1859 

B. filed a bill against those claiming under the 
settlement for payment of the annuity. Defts. set 
up orally at the bar the defence that they were 
purchasers for value without notice of B.’s 
annuity : — Held : such defence should have been 
pleaded formally, & could not be set up oraUy 
at the hearing, & a decree was made against defts. 
for pa>unent of the annuity. — Phillips x\ Phillips 
(1862), 4 Do G. F. & J. 208 ; 81 L. J. Ch. 321 ; 5 
L. T. 655 ; 8 Jiir. N. S. 145 ; 10 W. B. 236, C. A. 

1505. ,] — The defence of a purchaser for 

value without notice must be specifically pleaded. 
— ^A.-G. V, Biphosphatp:d Guano Co., Ltd. (1879), 
11 Ch. D. 327 ; 49 L. J. Ch. 68 ; 40 L. T. 201 ; 
27 W. B. 621, C. A. 

1506. Inference from facts admitted by 

parties.] — C., trustee with the pltf. of a will, & 
also trustee with the deft, of a settlement, having 
misappropriated a portion of the settlement fund, 
applied an equal portion of the will fund in the 
purchase of stock, which he transferred into the 
names of himself & the deft. The pltf. & deft, 
were both innocent of C.’s fraud, & the deft. & 
the cestuis que trust under the settlement had no 
notice that the stock was purchased with part of 
the will fund. C. died insolvent. In an action by 
the pltf. to compel the deft, to transfer the stock 
to him ; — Held : the deft, having by accepting 
the transfer of the stock given up his right to sue 

C. for his debt to the trust, was entitled to be 
treated as a purchaser for value without notice, 
& consequently to retain the stock as part of the 
settlement fund ; (2) the objection that there was 
no plea by the deft, of purchase for valuable con- 
sideration, could not be entertained, the just 
inference from the facts admitted by the parties 
being that the deft, was a purchaser for valuable 
consideration without notice. — Taylor v, Blake- 
LOCK (1886), 32 Ch. D. 660 ; 56 L. J. Ch. 390 ; 
55 L. T. 8, C. A. 

Release.]— iS^ce Sub-sect. 9, ante. 

Representative capacity — Denial of.] — Sec Sect. 
4, sub-sect. 6, ante. 

Res judicata.] — See Estoppel, Yol. XXI., pp. 
234-236, Nos. 638-667. 

1507. Sale of goods — Credit unexpired at time 
when action brought.] — If in debt for goods sold 
the defence be that the goods were sold on a 
credit not expired at the time of the bringing of 
the action, this must be specially pleaded. — 
Edmunds v. Harris (1834), 0 C. & P. 547 ; 2 Ad. 
& El. 414 ; 4 Nev. & M. K. B. 182 ; 111 E. R. 161. 
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See, also, Bale of Goods, Vol. XXXIX., p. 655, 
No. 2483. 

1508. Quality of goods.] — If there has been 

a contract for a sale of goods at a specific price & 
a subsequent delivery of the goods, deft, cannot 
set up as a defence that the goods were of so bad 
a qu^ty as to be useless, unless he has pleaded it 
specially. — R ofpey v . Smith (1834), 6 C. & P. 662. 

Pleading statute.] — See Sub-sect. 10, ante* 

Slander.] — See Defamation, supra* 

1509. Solicitor — ^Not duly qualified at time when 
business done.] — In assumpsit for work & labour 
by pltfs., as solicitors, on a joint retainer, an 
objection that one of them was not admitted of 
coiu4) in which the business was done, must be 
pleaded specially. — Hill v. Sydney (1838), 7 
Ad. & El. 956 ; 3 Nev. & P. K. B. 161 ; 7 L. J* 
Q. B. 87 ; 112 E. R. 730. 

Bill of costs — Plea of non-delivery.] — See 

Solicitors, Vol. XLII., p. 147, Nos. 1454-1462. 

Special damages.] — See Damager, Vol. XVII., 
pp. 153, 154, Nos. 549-554 ; Libel & Slander, Vol. 
XXXII., pp. 169, 170, 175, Nos. 2082-2084, 
2153-2155. 

Statute of Frauds.] — See Sub-sect. 10, ante* 

Statute of Limitations.] — See Sub-sect. 11, ante* 

Statutes in Pleading.] — See Part I., Sect. 5, ante* 

1510. Surrender of lease.] — Debt on an indenture 

for rent. Plea, that whilst the deft, was in the 
occupation of the demised premises, & before the 
rent became due, it was agreed between the pltf. 
k the deft, that the pltf. should make certain 
alterations, & in consideration thereof the deft, 
should relinquish his interest under the indenture, 
& accept a fresh lease for seven years at an in- 
creased rent ; & until such lease should be 

tendered to the deft., he should hold the premises 
as tenant from year to year, at the increased rent ; 
that the pltf. executed the alterations ; that the 
deft, relinquished his interest under the indenture, 
& held the premises under the agreement ; & 
that no new lease was executed: by means of 
which premises the deft, became tenant from 
year to year, & all his interest under the indenture 
was surrendered to the pltf. by act & operation of 
law. Replication, de injuria ; & issue thereon : — 
Held : (1) that the plea could only be proved by 
an agreement in writing, since the stipulation as 
to the yearly tenancy was part of the agreement 
for a future lease, & such agreement was required 
by the Statute of Frauds to be in writing ; (2) 
under such an agreement, there would be no 
surrender of the existing lease by operation of law, 
until the new lease was granted. 

No answer has been given to the proposition, 
which I from the first laid down, viz. that, in order 
t/O maintain this defence, the plea must be proved 
by an agreement in writing. It cannot for a 
moment be argued that a pei'son could plead a 
general plea that a lease was surrendered by 
operation of law, for it is clear that he must show 
the facts which constitute such a surrender. This 
plea does show the facts relied on, & I agree that 
nothing shoi't of an express demise will operate 
as a surrender of an existing lease. It is not 
necessary, however, to decide that point, because 
the plea is not proved (Parke, B.). — Foqubt i\ 
Moor (1852), 7 Exch. 870 ; 19 L. T. O. S. 206 ; 
165 E. R. 1202 ; svh nom. Forquet v* Moore, 
22 L. J. Ex. 35. 

Title to sue— Denial of right of representative 
party.] — See Sect. 4, sub-sect. 5, ante. 

Trespass to the person.] — See Trespass, Vol. 
XLlIl., pp. 435, 436, 440-442, Nos. 626, 627, 
683-704. 

Trespass to land — Ownership as possession In 
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defendant.] — See Trespass, Vol. XLIII., p. 405, 
No. 277 et seq* 

Trover & detinue — Joint ownership with plain- 
tiff.] — See Trover & Detinue, Vol. XLIII., 
p. 518, No. 665. 

Theft — Failure to prosecute to conviction.] 

— See Trover & Detinue, Vol. XLIII., p. 518, 
Nos. 567. 

Trustees — Pleading Trustee Act In action for 
breach of trust.] — See Trusts & Trustees, Vol. 
XLIII., p. 997, Nos. 4383, 4384. 

1511. Ultra vlres—Contracts of railway com- 
panies.] — Semble: the defence of ultra vtrea ought 
to be specially pleaded. It is very common for 
railway companies to apply to Parliament & 
obtain authority to construct new lines, & it 
must bo assumed from the fact of Parliament so 
continually sanctioning contracts of this kind that 
they are lawful. I am by no means satislied that 
they are unlawful, & it seems to me rather fraudu- 
lent for a company to enter into a contract of this 
kind k then say that it is not binding because it is 
ultra vires. 

A deft, is not bound to plead that a contract is 
ultra vires if that appears upon the face of the 
declaration. Whenever illegality appears, either 
by a declaration or any other pleading, a deft, 
may avail himself of it although he has not pleaded 
it. But that rule is subject to this qualification, 
which is in truth part of the rule, that when it is 
intended to say that the facts are not true, but 
colourable, it should be so alleged (Bramwell, B.) 
—Taylor (Sir C., Bart.) v* Chichester & Mid- 
hurst Ry. Co. (1866), 4 H. & C. 409 ; 14 L. T. 
437 ; on appeal, L. R. 4 H. L. 628. 

1512. Infirmity In statute.] — According to 

the rules of pleading, an allegation of infirmity in 
any statute on the ground of ultra vires is sufficient 
without assigning further reasons. — ^Burland v* 
R., Alleyn v. Barthe, [1922] 1 A. C. 215 *, 91 
Jj. J. P. C. 81 ; 126 L. T. 584 ; sub nom* Borland 
V* R., Sharped v* Barthe, 38 T. L. R. 131, P. C. 

Venereal disease — Communication of.] — See 

Husband & Wife, Vol. XXVII., p. 375, No. 3635. 


Sect. 9.— GROUNDS OF DEFENCE ARISING AFTER 
ACTION BROUGHT. 

Sub-sect. 1. — Befor;? Delivery of Defence. 

R. S. C., Ord. XXIV.. r. 1. Any ground of defence which has 
arisen after action brought, but before the defendant has de- 
livered his defence, and before the time limited for hia doing so 
has expired, may be raised by the defendant in his defence, 
either alone or together with other grounds of defence. And if, 
after a defence has been delivered, any ground of defence arises 
to any set off or counterclaim alleged therein by the defendant, 
it may be raised by tiic plaintiff In his reply, either alone or 
together with any other ground of repl> . 

1513. Defence must be pleaded as so arising.] — 

Deft, was adjudged bankrupt on Sept. 3 ; an 
action was commenced against him on Nov. 11, 
& on Nov. 27 he obtained his order of discharge, 
& tlien pleaded, in the general form, that he 
became bankrupt before action brought, & that 
the cause of action accrued before the bankruptcy. 
Issue having been joined : — Held : the plea was 
not proved ; for that it was tlie order of discharge, 
& not the adjudication, which was the bar ; k 
that therefore the defence arose after action 
brought k ought to have been pleaded according 
to the fact, as required by sect. 68 of the Common 
Law Procedure Act, 1852.— Jones v* Hill (1870), 
L. R. 6 Q. B. 230 ; 39 L. J* Q* B* 74 ; 21 L. T. 
784 ; 18 W. R. 453. , ^ 

1514 . To enable plaintiff to confess plea.]— 
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Sect, 9. — Grounds of defence arising after action 
brought : Sub -sects, 1^2, 

A counterclaim founded on facts ^liich ]ia\e 
arisen since tlie action was brought must bo 
pleaded as so arising, so that pltf. may be able to 
confess the plea, ; & if it is not so pleaded pltf. 
should take out a summons to strike it out, unless 
it be amended. — Ellis v, Munson (1876), 35 
L. T. 685, C. A. 

1616. Bankruptcy — Of plaintiff.] — ^Action against 
acceptor of a bill of exchange indoi^ed by S., the 
drawee, to It. A Cl. 11. to the pltf. Deft, pleaded 
that he accepted the bill for the accommodation 
of 8. to enable 8. to deposit it with R. as a collateral 
security for a debt due to R. from S., that R. took 
it on these terms ; that S., before the bill became 
due, paid to R. part of the debt, A tendered the 
residue ; that R. refused to receive the money 
tendered, kept the bill & indorsed it to the pltf. 
as a mere trustee, R. A the pltf. conspiring & 
colluding to cheat the deft. ; — Held : the plea 
contained merely matter of excuse. 

The deft, pieced also that the pltf. had been 
since bankrupt, & obtained his ceiiiticate each 
time, hut that liis estate under the second bank- 
ruptcy had not paid 15<s. in the £, & that the bill 
was indorsed to him after his second certificate : — 
Held : bad, because the plea did not state that 
the assignee had interfered or required the defend- 
ant to pay the amount to them, — Herbert v, 
Sayer (1844), 5 Q. 13. 965 ; 2 Dow. & L. 49 ; 1 
Dav. A Mer. 723 ; 13 L. ,1. Q. R. 209 ; 8 Jur. 812 ; 
114 E. R. 1512, Ex. Ch. 

1516. .]— Foster v. CJamoee, No. 1524, 

post, 

1517. Stay of proceedings.] — Where 

pltf. is adjudicated banlirupt after action brought 
A his trustee declines to proceed with the action, 
it may be stayed by an order in chambers, A deft, 
need not plead the bankruptcy in bar. — Warder 
r. Saundei^s (1882), 10 Q, B. 1). 114; 47 L. T. 
476, D. C. 

1618. Of defendant.] — Where a deft, is 

adjudicated bankrupt during the pending of an 
action, though in respect of an act of bankruptcy 
committed before the commencement of the action, 
pltf. may confess that the property claimed in the 
action was in tlie order & disposition of the deft, 
at (lie date of the act of bankruptcy, A sign judg- 
ment for liis costs under Ord. XX.*, r. 3. — Cham- 
pion V. Formby (1878), 7 (.7i. 1). 373 ; 47 L. J. Ch. 
395 ; 26 W. R. 391. 

Effect of receiving order.] — See Bank- 
ruptcy A Insolvency, Vol. IV., p. 166, Nos. 
1554 et seq. 

Effect of adjudication order.] — See Bank- 
ruptcy A Insolvency, Vol. IV., p. 175, Nos. 
1623 ei seq. 

Action, etc., pending at time of bank- 
ruptcy.] — See Bankruptcy A Insolvency, Vol. V.. 
p. 1010, Nos. 8237 et seq. 

1619. Admitting breach of covenant & pleading 
performance after action brought— Payment of 
money into court.] — In an action for rent A for 
damages for breach of covenant in not building a 
wall, A also claiming an injunction the deft, paid 
money into court to satisfy the claim for rent A 
pleaded performance of the covenant by building 
the wall aft/cr the commencement of tiie action, 
A paid into court £1 in respect of the breach before 
action. Pltf. took the money out of court, con- 
fessed “ the defence as to the wall, A claimed 
costs under Ord. XX., r. 3 : — Held : he was not 
entitled to such costs, for the statement did not 
amount to a “ defence '' within the meaning of 


that rule ; but he was entitled to the costs of the 
action under Ord. LV. or under the County 
Courts Act, 1862 (c. 64), s. 4. — Callander v, 
Hawkins (1877), 2 C. P. D. 692 ; 20 W. R. 212. 

1620. Counterclaim.] — Relief can bo given on a 
counterclaim in respect of a cause of action accrued 
to the deft, subsequently to the issue of the writ 
in the original action. 

Senible : a coimterclaim is an independent 
action, A not part of the original action though for 
convenience the two are tried together. 

It is quite tme that in Ord. XX. provision is 
made to enable the defence to be brought down to 
a date later than the commencement of the action, 
A the Master of the Rolls has from that inferred 
that a counterclaim, not being mentioned in that 
rule, cannot extend down to the same date as a 
defence. But I read that rule in a very different 
way. I think that it introduces this liberty with 
regard to a defence only, because the liberty was 
already given by the statute with regard to a 
counterclaim, A therefore it was unnecessary for 
the rule to make any reference to a counterclaim 
(Fry, J.). — Beddaix v. Maitland (1881), 17 
Ch. D. 174, 181 ; 60 L. J. Ch. 401 ; 44 D. T. 248 ; 
29 W. R. 484. 

1621. .] — ^WooD V. Goodwin, No. 1631, 

post. 

1522. Award made after action brought — Action 
upon contract containing provision for reference.] — 

Where an action has been commenced upon a con- 
tract .containing a provision for reference to an 
arbitrator of any dispute arising under the contract , 
A is pending, no application to stay the action 
having been made under sect. 4 of the Arbitration 
Act, 1889, or such an application having been 
refused, an award made by the arbitrator under 
the j)i'C)vision for reference upon the subject- 
matter of the action, subsequently to the com- 
mencement thereof, A without the consent of 
pltf., is invalid, A will not afford a defence to the 
action. 

By a clause in a contract between pltfs. A defts., 
a municipal corporation, for the execution by the 
former of certain sewerage works, it was provided 
that, in case of any dispute, doubt, or difference 
arising or happening touching or concerning the 
works, or relating to quantities, qualities, descrip- 
tion, or manner of work done, executed, or to be 
done A executed by the contractors, or in any wise 
whatever relating to the interests of the said 
corporation or of the contractors, such doubts, 
disputes, or differences should from time to time 
be referred to A settled A decided by defts.* 
engineer, who should be competent to enter upon 
the subject-matter of such doubts, disputes, or 
differences with or without foimal reference or 
notice to the parties to the said contract, or either 
of them, A who should judge, decide, order A 
determine thereon. 

Pltfs. brought an action against defts. for sums 
which they alleged to have become due to them 
from defts. under the contract, A for damages for 
wrongful termination of the contract by the defts. 
Defts. did not apply for a stay of proceedings in the 
action under sect. 4 of the Arbitration Act, 1889. 
Subsequently to the commencement of the action, 
the defts.’ engineer, under the before-mentioned 
clause, without giving notice to the parties, A 
without the knowledge or consent of the pltfs., 
made an award pu^orting to decide the matters 
which were the subject of the action, A the defts. 
pleaded his award in bar to pltfs.’ claim in the 
action : — Held : it was not competent for the 
engineer to determine the matters in question, 
pending the action, A therefore his award was no 
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bar to the pltfs/ claim in the action. — Doleman & 
Sons v. Ossbtt Corporation, [1012] 3 K. B. 267 ; 
81 lu J. K. B. 1092 ; 107 L. T. 581 ; 76 J. P. 457 ; 
10 L. O. K. 015, 0. A. 

1528. Payment after action brought — Nominal 

damages.] — Deft., an English lady, having in 1014 
contracted in France a debt to the pltfs. of 
Frs. 18,036, undertook to pay that sum to them 
in France in French money before the end of that 
year. The deft, did not pay the money within 
the time specified, & in Nov. 1919, by which date 
the value of the French franc as expressed in 
English currency had heavily fallen, pltfs. com- 
menced an action against her in England on a 
specially indorsed writ claiming the amount of 
sterling which have been the equivalent of 
Frs. 18,035 at the end of the year 1914. While 
the action was pending the deft, went to Franco 
& paid in French money to the then hotel manager 
of the pltfs. the sum of Frs. 18,035. The manager, 
who did not know the amount of the deft.’s debt, 
nor that an action had been begun, did not when 
taking the money intend to accept it in full 
satisfaction, & gave the deft, a receipt as for money 
deposited with him. By French law interest is 
not payable on money due in the absence of an 
express agreement to pay it. Deft, then pleaded 
that after action brought she had satisfied the 
pltf.’s claim by payment. On the question 
whether upon the facts above stated that plea 
had been established : — Held : the debt, being 
payable in France in French currency, did not 
c ease t/O be a French debt by reason of its being 
sued for in England, & as, if the action had been 
brought in France, the payment made would have 
been a good discharge of the debt notwithstanding 
the depreciation of the French franc as expressed 
in English currency since the date when the money 
became due, that payment must equally be a good 
discharge of the debt for the purposes of the 
English action ; & pltfs. were entitled to recover 
no more than nominal damages for the non-pay- 
ment at the due date, & the costs of action down 
to plea pleaded. — 8 ocl6t6 des Hotels le 
Touquet. Faris-Plage v. Cummings, [1922] 1 
K. B. 451, 462 ; 01 L. J. K. B. 288 ; 126 L. T. 
513 ; 38 T. J.. B. 221 ; 66 Sol. Jo. 260, 0. A. 


Sub-sect. 2. — After Delivery of Defence. 

A. Delivery of Furiher Defence by Leave, 

R. S. C., Ord. XXIV.j r. 2. Where any ground of defence arises 
after the defendant has delivered defence or after the time 
limited ior his doing so has expired, the defendant may, and 
where any ground of defence to any set off or counterclaim arises 
after reply, or after the time limited for delivering a reply, has 
expired, tiie plaintiff may, within eight days after such ground 
of defence has arisen, or at any subsequent time by leave of the 
Court or a Judge, deliver a further defence or further reply, as 
the case may be, setting forth the same. 

1624. Bankruptcy of plaintiff.] — Deft, pleaded 
pleas in bar of the action & afterwards, by leave 
of a judge imder sect. 142 of the Common Law 
Procedure Act, 1852, pleaded in addition, tlie 
bankruptcy of the pltf. since action brought & 
pltf. confessed the plea ; — Held : pltf. was entitled 
to judgment for his costs up to the time of such 
pleading. — Foster v , Gamgee (1876), 1 Q. B. D. 
666 ; 45 L. J. Q. B. 676 ; 34 L. T. 248 ; 24 W. K. 
319 ; 3 Char. Pr. Cas. 93. 

1525. .] — In action brought to recover 

£4,500 money had 8c received, the defence 
delivered admitted the receipt of the sum of 


£6,166 from the pltf., but that after payment of 
certain moneys to the pltf., they had placed the 
balance to the credit of W. & Co., according to the 
pltf.’s instructions & the pltf. had b<3en so credited 
by W. & Co. Heply alleged that the defts. were 
the London agents of W. & Co., who were their 
debtors as to which they had goods of W. & Co. 
of the estimated value of £3,160, leaving due to 
them a balance of £4,219 ; that instead of remitting 
the said balance to W. & Co. they put the money 
in their pockets & simply credited W, & Co. 
with the amount in their books. Pltf. became a 
bankrupt in New Zealand, & after he obtained his 
discharge the trustee assigned the benefit of the 
action to the pltf. Pltf. now claimed to go on, 
as if he had never been bankrupt. 

Ord. XVII., r. 1, was “ that an action should 
not become abated by reason of the marriage, 
death or bankruptcy of any of the parties, if the 
cause of action survived or continued ” ; the 
cause of action did continue. It was proposed by 
the judge at chambers to put on the defence that 
the pltf. had been a bankrupt, which was objected 
to. The court thought the amendment a good 
one, & dismissed the appeal. — Barker v , Johnson 
& Allsop (1880), 60 L. T. 64 ; 5 T. L. R. 278. 

.] — See also Nos. 1515-1518, ante, 

1626. Counterclaim & set-off,] — The action was 
brought to recover £100 19s. 6d., the price of 
fixtures & other articles sold & delivered to deft. 
The defence denied that the goods were ever sold 
or delivered to deft., & alleged, by way of set-off, 
an agreement that any debt due to pltf. by any 
member of the firm to which deft, belonged should 
be set-off against a loan of £200 made by the said 
firm to pltf. The reply denied the alleged agree- 
ment, & said that the loan of £200 was made by 
one D., who received the pltf.’s promissory note, 
dated Jan. 1, 1883, at twelve months, in con- 
sideration thereof. This reply was delivered on 
Dec. 20, 1883 ; & on Jan. 11, 1884, deft, put in a 
further set-off & counterclaim for £210, alleging 
that after the delivery of the defence, & within 
eight days before the further counterclaim, deft, 
became entitled to a promissory note for £200 with 
interest, payable by the pltf. &: indorsed to the 
deft, by I). Pltf. confessed the defence, &■ signed 
judgment for his costs. 

A counterclaim & set-off is a defence within 
Ord. XXIV. I shall order that the judgment 
stand ; pltf. to have the costs of the cause up to 
the time of deft, pleading the set-off arising after 
action. No costs on either side of any of the other 
issues raised in the action ; the deft, to be entitled 
to judgment for £115 (Mathew, J.). — Wood v , 
Goodwin, [1884] W. N. 18 ; Bitt. Rep. in Ch. 167. 

1527. Plea not amounting to waiver of pleas 
founded on matters occurring before action com- 
menced.] — ^An action was brought by a member of 
a club “ on behalf of himself & all other members ” 
of such club “ except the deft.” against the com- 
mittee of the club, charging them with breaches 
of trust in making profits out of contracts entered 
into by them on behalf of the club. The defence 
stated in paragraph 16 that, after the commence- 
ment of the action, a special general meeting of 
the club was summoned to ascertain whether any 
of the members except pltf. approved of the 
institution of the action. Paragraph 17 stated 
that the meeting was held & a resolution passed 
expressing confidence in the committee. Para- 
graph 18 stated that, under these circumstances 
the members other than pltf. liad ratified & con- 
firmed all acts of defts. complained of by the 
pltf. 8c that even if the a.ction could otherwise be 
maintained, which the defts. denied, it could not 
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now be maintained by pltf. on behalf of himself 
& all other raembci’S of the chib except deft. 
Paragraph 20 stated that inasnmcli as tlic 
matters complamod of were, in any cxeiiU matUu's 
relating to internal management of the club, 
& matters in respect of which the niajority of 
members could bind <fc control the minority, the 
pltf. could not under these circumstances main* 
tain the action. Thereupon the pltf. under 
Ord. XXIV., r. 3. delivered a “ confession of 
defence in which lie confessed the defence stated 
in paragiaplis 1(5, 17, 18 & 20, signed judgment 
against defts. for his entire costs of the action. 
Deft, moved to set aside that judgment 6^ dismiss 
the action : — Held : this was not a case in which 
it was proper for the pltf. to avail himself of 
Ord. XXIV., r. 3, inasmuch as it was not a case 
in wliich the plea of a gi'ound of defence tliat had 
occurred since action brought amounted to a 
waiver of the pleas founded on matters which 
had occurred before the commencement of the 
action. Therefore the parties assenting that the 
action would be dismissed with costs since con- 
fession & without costs down to the delivery of the 
confessions ; pltf. to pay costs of the present 
motion. — Harrison v . Abergavenny (Marquis) 
(1887), 57 L. T. 300. 


B. Confession of Further Defence. 

R. S. C., Ord. XXIV., r. 3. WhcnoNcr any defendant, in his 
defence or in any further defence as in the last Rule mentioned, 
alleges any ground of defence which has arisen after the com- 
iiiencement of the action, the plaintiff may deliver a confession 
of such defence (which confession may be in the Form No. 5 in 
Apiiendix B., >vith such varlatlous as circumstances may require), 
and may ther<‘Ui)on sign judgment for his costs up to the time 
of the pleading of such defence, unless the Court or Judge shall, 
either before or aftei the delivery of sucii conlessloii, otherwise 
order. 

1528. Effect of confession of plea — Whether 
litigation as at time of confession ended — Fresh 
action on claim that might have been set up.] — 

To an action on a bill of exchange, the deft, 
pleaded that pltf. sued him in a former action 
for the same cause, to which deft,, on Nov. 3, 1808, 
pleaded to the further maintenance of the action 
a deed of composition under the Banki^uptcy Act, 
1801, dated Oct. 8, 1808, which was after action 
brought, whereby deft, covenanted to pay his 
creditors Is. in the pound by two in.stalments of 
Od. each on April 0 Aug. 0, 1809, in consideration 
of which the creditors released deft, from their 
several debts, with a proviso tliat, if default should 
be made by deft, in payment of that composition 
the deed should become void & the creditors should 
not be bound by the covenants therein contained ; 
that, on April 13, 1809, pltf. replied that deft, 
failed to pay the instalment due on April 6, 1869, 
whereby the deed & the release therein contained 
became void ; that deft, rejoined equitably that 
April 0, 1809, was subsequent to the date of the 
plea, & that he had by mere mistake omitted to 
pay the instalment on that day, but before 
replication, viz. on April 8, 1869, he tendered it 
to pltf. ; that on May 25, 1869, pltf. confessed 
the plea, withdiew his replication, & taxed & 
leceived his costs, & so the first action was finally 
determined against pltf., except as aforesaid ; ^ 
that pltf. was estopped from bringing a fresh action 
for the same cause. Beplication, that pltf, ought 
to be admitted to implead the deft., by reason of 
the deft.’s failure in the due payment of the 
instalment of the composition on April 0, 1869, 


whereby the release became null & void. 
Demurrer : — Hdd : the effect of the confession 
of the plea in the former action was to put an end 
to the litigation altogether as it stood at the time 
of the confession ; that pltf. might have replied 
in the former action that the release, which was 
itself after action, though operative when pleaded, 
became avoided by non-payment of the com- 
position ; & that, having omitted to avail himself 
of the opportunity of doing so, the pltf. was 
estopped from relying upon it in a second action. — 
Newington v. Levy (1870), L. R. 6 C. P. 180 ; 
40 L. J. C. P. 29 ; 23 L. T. 696 ; 19 W. R. 473, 
Ex. Ch. 

1529. .] — Wliere the trustee of a 

liquidating debtor elects, under the (Common Law 
Procedure Act, 1852, s. 142, not to continue a 
pending action conamenced by the debtor, such 
election is not a bar to a subsequent action by the 
trustee in his representative capacity founded on 
the same cause of action. 

This is an action of debt by the trustee of two 
liquidating debtors, & we must, for the purpose of 
considering the case, treat the debt as existing. 
It is said, however, that the action is barred because 
the trustee elected not to continue an action for 
the same debt brought by the debtors before the 
proceedings in liquidation, in which action the 
defts., on the then pltfs. going into liquidation, 
pleaded that facts, on which the pltfs. confessed 
the plea & got judgment, under rr. 22 & 23 of 
Trinity Term, 1853, for their costs, which the 
defts. paid. No doubt that would be a bar to a 
further action by the same pltfs., because, the cause 
of action having been the subject of a judgment, 
there would be a complete answer to further pro- 
ceedings. In Neivington v. Levy, No. 1528, ante, it is 
decided that the effect of a confession of a plea con- 
taining a defence arising after the commencement of 
the action is to make a final ending of the cause of 
action. Bui on what ground can this confession 
be said to be a bar to the trustee ? His action has 
not been the subject of a judgment, A if it is bari’ed 
it must be on the ground of some new effect to be 
given to the decision of the trustee in electing not 
to continue the action which has been ended by 
the confession of the plea. To this present action 
there is no satisfaction, no set-off, & no judgment 
pleaded, but it is said that because tlie pltf. has 
not chosen to take advantage of what had been 
done when he was axipointed, the debt is barred. 
I can see no authority for this (CiiEASBY, B.). — 
Bennett v . Gamgee (1876), 2 p]x. D. 11 ; 40 
L. J. Q. B. 33 ; 36 L. T. 764 ; 41 .1. P. 162 ; 25 
W. R. 81 ; affd. on appeal, 40 L. .T. Q. B. 204, 
V. A. 

1580. Plea confessed as to one or two defendants 
— Plaintiff not entitled to proceed as to other 
defendant.] — If one of two defts. plead a plea of 
bankruptcy puis darcin continuance, pltf. cannot, 
at Jiisi prius, confess this plea to be true, go on 
with the case as to the other deft. — ^P ascall v. 
Horsley (1828), 3 C. & P. 372. 

1581. Confession of defence of counterclaim & 
set-off.] — The action was brought to recover 
£100 195. Od., the price of fixtures &> otlier articles 
sold & delivered to deft. The defence denied that 
the goods were ever sold or delivered to the deft., 
& alleged, by way of set-off, an agreement that any 
debt due to the pltf. by any member of the firm to 
which deft, belonged should be set-off against a 
loan of £200 made by the said firm to the pltf. 
The reply denied the alleged agreement, & said 
that the loan of £200 was mode by D. W. G., who 
received pltf.'s promissory note, dated Jan. 1, 
1883, at twelve months, in consideration thereof. 
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This reply was delivered on Doc. 20, 1883 ; & 
on Jan. 11, 1884, deft, put in a further set~oli‘ & 
counterclaim for £210, alleging that after the 
delivery of the defence, & within eight days before 
the further counterclaim, deft, became entitled to 
a promissory note for £200 with interest, payable 
by pltf. & indorsed to deft, by D. W. G. Pltf. 
confessed this defence, & signed judgment for his 
costs. 

A counterclaim & set-oil is a defence within 
Ord. XXIV. I shall order that the judgment 
stand ; pltf. to have the costs of the cause up to 
the time of the deft, pleading the set-off arising 
after action. No costs on either side of any of the 
other issues raised in the action ; the deft, to be 
entitled to judgment for £13 5 (Mathew, J.). — 
Wood ik Goodwin, [1884] W. N. 17, 18 ; Bitt. 
Kep. in Ch. 167. 

1532. Plea not amounting to waiver if pleas 
founded on matters occurring before action.] — 

llAimisoN V , Abergavenny (Marquis), No. 1527, 
ante, 

1638. Signing Judgment for costs — Right not 
absolute.] — This was an action by the holder of a 
building lease to restrain a railway company from 
acting on a notice served on pltf. that they required 
part of his land for the purposes of their railway. 
Pltf. by his statement of claim alleged that deft, 
company required the land for unauthorised pur- 
poses. Defts. by their statement of defence alleged 
that they required their land for a pvppose admitted 
by pltf. to be proper for the exercise of the com- 
pulsory power of deft, company, but was not the 
purpose for which the land was required when the 
writ was issued. Pltf. delivered a confession of 
the defence they alleged was raised on facts tliat 
occurred subsequently to the issue of the writ, A 
at the same time signed judgment against defts. for 
costs. A motion was now made on behalf of 
defts. to set aside the judgment for costs. 

It might be that the land was required originally 
for an improper purpose — that is a question re- 
maining to be tried — A the case is not within 
Ord. XXIV., r. 3. I order the judgment for costs 
to be discharged. I reserve the costs of the motion 
till trial. I refuse to allow pltf. to withdraw the 
confession of defence (North, J.). — Houghton v, 
Tottenham A Forest Cate Ry. ("o., [1892] 
W. N. 88. 

1534. Up to time of pleading of such 

defence.] — Foster v. Gamgee, No. 1524, aide, 

1535. Appeal.] — By Ord. XX., r. 3, 

pltf. may, after delivering a confession of defence, 
“ sign judgment for his costs up to the time of the 
pleading of such defence, unless the court or a 
judge shall, either before or after the delivery of 
such confession, otherwise order ” : — Held : there 
is no appeal, without leave, to a divisional court 
from the refusal of a judge at chambers to deprive 
pltf. of his costs under the above rule. It is an 
appeal as to costs only, left to the discretion of the 
judge within the meaning of sect. 49 of the 
Judicature Act, 1873. — Perkins i\ Bejresford 
(1882), 47 li. T. 515. 

1536. .] — An action was brought 

by pltf., who was an excavator, to recover £58 for 
worK A labour done. Deft, paid £49 into court, 
A the action was proceeding for the balance A 
was set down for trial at the last Nottingham 
Assizes to be held on Feb. 3. On that day pltf. 
A deft, met, pltf., who could neither read nor write, 
placed his mark to an agreement by which he 
undertook to pay his own costs of the action, A to 
proceed no further in it, in return for £1, of which 
he acknowledged the receipt. Pltf.’s solicitors on 
hearing this wrote to deft.’s solicitors that their 


client was an illiterate man A did not know what 
he hod done, A that the action must therefore 
proceed. Deft, thereupon amended his state- 
ment of defence, adding a plea to the effect that 
pltf. had accepted £1 in settlement of the action, 
A in consideration of such payment had agreed 
to release all claims against deft., A to proceed no 
further against deft, in respect of the matters in 
question, but saying nothing about the payment 
of costs. Pltf. thereupon, under Ord. XXIV., 
r. 3, delivered a confession of tliis defence A 
signed judgment for his costs up to the time of 
pleading such defence. Deft, thereupon applied 
to Field, J., to set aside that judgment on 
ihe ground of the agreement between the parties. 
PJtf. swore that he was ignorant of the meaning 
of the agreement which he signed. Deft, filed 
affidavits to the effect that the agreement was read 
over A explained to pltf. before signing. Field, J ., 
refused to set aside judgment ; on appeal the 
Divisional Court set it aside A made an order to 
tlie effect that the question whether the original 
agi cement of Feb. 3 was signed in good faith should 
be raised by amending the pleadings A should 
then be tried. Pltf. appealed from this order. 
The court allowed the appeal. 

Although undoubtedly there is no appeal on 
the mere question of costs, I think Field, J., has 
also inquired whether judgment has been signed 
for costs by pltf. in good faith, A from that decision 
th(Te woidd bo an appeal. It is obviously an 
indulgence which has been granted by ihe 
Divisional Court. There was no reason for grant- 
ing any such indulgence. The affidavits disclose 
a conflict of evidence. Field, J., held liimself 
bound by pltf.’s affidavits. TTie story told by 
pltf. indeed appears more probable than that told 
by deft. The order of Field, J., must, therefore, 
be restored (Fry, L..T.). — IIopkins r. Vickers 
(1887), 3 T. H. 610, (\ A. 

1537 , Judgment set aside — Defen- 

dants withdrawing further defence.] — Defts. de- 
livered a further statement of defence of matter 
arising since statement of defence put in. Pltfs. 
delivered a confession of the further statement 
of defence, A signed judgment for costs against the 
defts. J udgment for costs was set aside on terms 
of the defts. withdrawing their further statement. 
— Bridgetown Waterworks Co. v. Barbados 
Water vSupply Co. (1888), 38 Ch. D. 378 ; 57 
J.. J. Ch. 1051 ; 59 L. T. 314 ; 36 W. R. 852. 


Sect. 10.- WITHDRAWAL OF DEFENCE. 

R. S. C., Ord. XXVI., r. 1. The plaintiff may, at any time 
before receipt of the defendant’s defence, or after tlio receipt 
thereof before taking any other proceeding In the action (save 
any interlocutory application), by notice in writing, wlmlly 
diRcontinuo ids action against all or any of the defendants or 
withdraw any part or parts of his alleged cause of complaint, 
and thercui>on lie shall pay such defendant’s costs of the action, 
or, if the action be not wholly discontinued, the costs occasioned 
by the matter so withdrawn. Such costs shall be taxed, and 
such discontinuance or withdrawal, as the case may be, shall 
not be a defence to any subsequent action. Save as In this 
Rule otherwise provided, it shall not be competent for the 
plaintiff to withdraw the record or discontinue the action without 
leave of the Court or a Judge, but ihe Court or a Judge may 
before, or at, or after tlie hearing or trial, upon such terms as to 
costs, and as to any other action, and otherwise, as may be just, 
order the action to be discontinued, or any part of the alleged 
cause of complaint to be struck out. The Court or a Judge may, 
In like manner, and with the like discretion as to terms, upon 
the application of a defendant, order the whole or awy of 
Ills alleged grounds of defence or counterclaim to be withdrawn 
or struck out, but it shall not be competent to a defendant to 
withdraw his defence, or any part thereof, without such leave. 

Discontinuance of action, sec Practice, Part 
XXVIII., Sect. 4, post 



178 Pleading. 


S ect, 10 . — WWidrawal of defence. Sect. 11. ] 


1588. When leave granted — Discretion of court.] 

— Deft, may witlidraw his plea, A: plead dc noi^o on 
t-ei'ms, if the court- think it a fit case for such 
indulgence. — F ree r. Hawkins (IS 17), 7 Taunt. 
278 ; 1 Moore, C. P. 28 ; 129 E. K. 112. 

1589. Action in paper for trial — Postpone- 

ment till another action relating to same property 
ready for trial.] — One of the defts. to an action for 
the recovery of land was allowed to withdraw his 
defence, after the action hod been in the paper 
for trial but had been postponed till another action 
1 ‘elating to the same property should be readv for 
trial, upon the terras of giving the pltfs. all the 
relief to which they could be entitled at the trial, 
A: pa>dng the costs occasioned by the defence, At 
the costs of a summons for leav^e to withdraw. 

Deft, having offered in Chambei's what the 
cora*t considei'od pioper terms, the pltfs. were 
ordered to pay the costs of an adjournment of the 
summons into court.— Reai, 6c Per.sonal Adv^ance 
C o. r. McCarthy (1880), 11 Ch. D. 188 ; 49 
L. J. Ch. 015 ; 42 L. T. 48 ; 28 W. K. 418 ; sub- 
sequent proceedings (1881), 18 Ch. D. 302, C. A. 

1540. Fraudulent defence put in by solicitor 

co-defendant.] — A solicitor who as a deft, with 
others obtained the permi.ssion of his co-defts. 
to defend the action for them. He then put in 
a defence denying his own liability but admitting 
that of his co-defts., & aftenvards absconded, 
litf. thereupon obtained judgment upon tlie 
admissions in the pleadings ; but defts. against 
wliom the judgment was obtained liad no actual 
notice of the proceeding subsequent t-o the writ. 
On appeal from the judgment obtained, leave 
was giv'en to withdraw the defence 6c to deliver 
a new one de bene esse upon terms to be settled 
when tlie court should have heard the merits of the 
case. — WiixLLA3is v. Preston (1882), 20 Ch. D. 072 ; 
51 L. J. Ch. 927 ; 47 L. T. 205 ; 30 W. K. 555, C. A. 

1541. When leave refused — Defendant com- 
pelling amendment of claim — Leave to amend.] — 
AVliere a deft, notwithstanding a candid 6c explicit 
statement in pltf.’s bill of particulai*s of the sums 
for which he received credit 6c of the balance 
sought to be recovered pleaded in such a manner 
as to compel the pltf. to amend the declaration, 
the court would not allow him to withdraw his 
plea & plead de nai^o, but they gav^e him leav^e to 
amend his plea 6c allowed him 3s, Ad, for the costs 
ol such amendment. — Collins v , Aaron (Aron) 
(1838), 4 Bing. N. C. 233; (1 Dowl. 423; 1 Am. 
51 ; 5 Scott, 595 ; 7 L. J. C. P. 131 ; 2 Jur. 255 ; 132 
E. K. 778. 

1542. Test action — ^Trial ol other actions 

affected.] — Action brought by pltf. under the 
Companies Act, 1867, s. 38, to recover the amount 
paid by him on certain sliares taken by him in 
the L. Co. on the ground of the fraud of the 
defts. (promoters of the company), in omitting 
from the prospectus two contracts entered into 
by them as promoters — the one a contract between 
the defts. C. & P. & one 8., for the purchase of 
certain foreign concessions for the construction 
of tramways which the company was afterwards 
incorporated to make & work ; the other a con- 
tract between the defts., C. 6c V, 6c the deft. C5., 
as to certain payments to be made by C. & P. to O, 
in consideration of his obtaining for them a con- 
tract fi*om the company for the construction of 
the tramways, by means of which fraud the pltf. 
had been induced to take the shares, which proved 
worthless. 

Action for damages came on for trial before 
Lord Cotj^ridge, (\J,, on May 26 & 29, & 


July 7, 11, 12 6c 13, 1870. Before the jury were 
sworn, the counsel for defts. applied for a post- 
ponemont of the trial, on payment of costs, 6c 
upon the temas of bringing the amount of damages 
claimed (£1,000) into court, in order to give the 
deft-s. an opportunity of entering into negotiations 
with the Portuguese authorities to obtain further 
concessions to re-establish the company ; or, in 
the alternative, to allow the defts. to withdraw 
their pleas. The application was opposed by the 
pltf.’s coimsel. 

liORD Coleridge, C.J., declined to accede to it, 
on the groimd that, this action having been put 
forwai'd as a sort of test action in order to try the 
question or one of the questions common to all 
the eight-eight actions, the trial of this action, in 
in the preparation for which great expense liod 
necessarily been incurred, must materially affect 
the trial of the others, & therefore it would bo 
inexpedient in this matter 6c at this stage of the 
proceedings to interrupt the ordinary course. — 
Twycross r. Grant (1877), 2 C. P. D. 409 ; 46 
L. J. Q. B. 36 ; 36 L. T. 812 ; 25 W. R. 701, O. A. ; 
subsequent proceedings (1878), 4 C. P. D. 40, C. A. 

1548. Terms on which leave granted — Giving 
plaintiffs all relief obtained at trial — ^Payment of 
costs occasioned by defence — Payment of costs of 
summons for leave to withdraw.] — Real 6c 
Perc?onai. Adv^ance Co. v. MrCARTHV, No. 1539, 
ante, 

1544. Costs occasioned by said defence 

of said defendant.*^] — Leave was given to one of 
two defts. in an action of ejectment to withdraw 
his defence on the terms of his paying to the pltfs. 
their costs of the action, “ so far as they were 
occasioned by the said defence of the said deft.” : — 
Held : the only costs which such deft, was liable to 
pay under this order were the increased costs 
occasioned by such deft, havmg defended the 
action ; 6c he was not liable to pay an apportioned 
part of the pltf.’s general costs. — Reai. 6c Personal 
Advance (’o. v. McCarthy (1881 ), 18 Cli. D. 302 ; 
45 L. T. 116 ; 30 W. B. 481, A. 

1645. To be settled when merits of case 

heard.] — Wilijams v, Preston. No. 1540, ante. 

1546. Infant co-defendants — Motion for Judg- 
ment — Proof of statement of claim by affidavit.] — 
The defence of two infant defts. in an ejectment 
action was witlidravv^ri under an order of court. 
The other defts. having made admissions, judgment 
w’as moved for, sui>port<*d by an affidavit proving 
the statement of claim -Held : the con*(»ct 
course where infants are parties 6c their defence is 
withdrawn 6c judgment is moved for, is to prove 
the statement of claim by affidavit. — Gardner tf, 
Tapling (1885), 33 W. R. 473. 

1547. Order for leave to withdraw — Contained in 
judgment taken by consent — Foreclosure action.] — 
Uj)on a foreclosure action coming on for trial, 
a judgment was taken by consent, in favour of 
pltfs., containing an order for leave to withdraw 
the defence, under Rules of Court, 1883, Ord. 
XXVI., r. 1, in the following form : — 

” 6c the defts. by their Counsel applying to be at 
liberty now to withdraw their statement of defence ; 
It is ordered that the defts. be at liberty to with- 
draw their statement of defence.” — Hwindell v, 
Birmingham Syndicate, [1884] W. N. 98. 

1548. Effect of withdrawal — Judgment in default 
of defence — ^Right of plaintiff to apply for.>— In 
Aug. 1 907, an a^ion was commenced by the tenant 
for life in possession of a large estate against deft, 
asking for a declaration that deft, was not entitled 
to any right of way over pltf- ’a land, 6c for an 
injunction to restrain a trespass. A defence was 
delivered in Dec. 1907, in which deft, claimed to 
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be entitled to the right of way in dispute as a 
member of the public. In Feo. 1908, the deft, 
gave notice of application in chambers pursuant 
to Ord. XXVI., r. 1, that his defence might bo 
withdrawn or struck out ; & by a letter of March, 
1908, his solicitors wrote admitting pltf.’s claim At 
cozmenting to an order being made in chambers 
giving pltf. the relief to which he was entitled. 
Pltf. elected not to accept the admission being 
desirous of having the issue determined by a public 
adjudication of the court. On March 11, 1908, 
the matter came before the master & deft, obtained 
leave to withdraw his defence. Pltf. now moved 
under Ord. XXVII., r. 11, for judgment in default 
of defence for a perpetual injunction & costs, & 
the only question was whether he was entitled to 
additional costs of obtaining the order in court. 

Under the circumstances of the case pltf. was 
justified under the rules in setting down the action 
as a short cause on motion for judgment in default 
of defence (Evk, J.). — (’ooper-Dean v, Badham, 
[1908] W. N. 100. 

1549. Alternative relief claimed by plaintiff 

— ^Election at hearing.] — By an agreement in writing 
dated Jan. 31, 1920, pltf. agreed to sell to deft, 
certain leasehold premises at Exmouth for the 
residue of a term of years at the price of £1,050. 
A deposit of £100 was paid in part payment of the 
purchase-money, which was in the liands of certain 
liouse agents as stakeholders, Ac the date for 
completion was March 25, 1920. Time was not 
made of the essence of the contract. The deft, 
accepted pltf.’s title, but never took any steps 
towards completion of the purchase. In tlie early 
jiart of 1921 pltf. brought an action for specific 
])erformauco, or in the alternative rescission of the 
agreement Ac forfeiture of the deposit. 

In Dec. 1920, pltf. had given deft, nolicc to 
complete within twenty-eight days, A: that, fading 
compliance, a vendor Ac purchaser summons would 
be taken out in order to forfeit the deposit. In 
his statement of claim pltf. alleged that he was at 
all times ready & willing to complete the sale Ac 
(‘xeciite a proper conveyance to the deft., but that 
deft, had n'liisod Ac neglected to complete the 
contract or carry out his obligations regarding the 
sale. Deft, put in a defence but withdiew it 
before the trial of the action : — Held : in an action 
for specific performance of a contract A also for 
rescission & forfeiture of the deposit, it is not 
necessary where deft, purchased Ac persistently 
refused to complete the purchase Ac a long period 
has elapsed since the date when the contract should 
have been p(*rformed, that time should be made of 
the essence of the contract. In such a case the 
agreement can be rescinded Ac the deposit forfeited 
notwithstanding that specific iierforniance is 


sought in addition. The ordinary rule prevails 
that a pltf. claiming alternative reliefs can choose 
at the hearing which relief he will ask for. — P arrant 
V. Olveb (1922), 91 L. J. Ch. 758 ; 127 L. T. 145 ; 
66 Sol. Jo. 283. 

1650. Right of plaintiff to proceed to trial.] 

— In March, 1927, defte. for the purpose of making 
a new valuation list under the Rating & Valuation 
Act, 1926, s. 40, served a notice on the pltf. requir- 
ing him to make a return of certain particulars 
including “ gross takings & outgoings ” of his 
licensed premises Ac other particulars not contained 
in the Schedule, Part II., of the Rating Ac Valua- 
tion Act (Returns) Rules, 1926. 

On April 27, 1927, pltf. commenced this action 
for a declaration that the form of return required 
was illegal, unauthorised Ac ultra vires. 

Defts. thereupon withdrew all their notices, but 
later on put in a defence denying their invfididity. 
The action was then set down for trial, but shortly 
after defts. withdrew their defence by leave, 
stating that they did not propose to contest the 
action any further. 

As pltf. wanted a declaration as to the invalidity 
of the form of return under the Act, for which 
purpose both evidence Ac argument were required, 
he did not move for judgment in default of defence, 
but proceeded to trial Ac called evidence to prove 
that the offending requisitions were not “ reason- 
ably required for the pu:^ose of carrying out this 
Act ” within the meaning of sect. 40 : — Held : 

(1) on the evidence, pltf. had proved his case & 
was entitled to tlie declaration he claimed ; 

(2) as pltf. could not have obtained a declaration 
of this nature on a motion for judgment in default 
of defence, without evidence, Ac as he was clearly 
entitled to the declaration at the date of the writ, 
subject U) his substantiating his case by proper 
evidence, he was entitled to proceed to trial for this 
purpose Ac obtain his declaration with costs. — 
Grant V. Knaresborough Urban Council, [1928] 
1 Ch. 310 ; 97 L. J. Ch. 100 ; 138 L. T. 488 ; 92 
J. P. 30 ; 44 T. L. R. 224 ; 26 L. G. R. 165. 

Withdrawal of notice of defence — Proceedings In 
county court.] — See County Court*=?, Vol. XIII., 
p. 497, No. 177. 


Sect. II.— COSTS OF IMPROPER DENIALS OR 
NON-ADMISSIONS. 

R. S. C., Ord. XXL, r. 9. Where the Court or a Judge shall be 
of opinion ttiat any allegations of fact denied or not admitted 
by tne defence ought to have been admitted, the Court or Judge 
may make such order as shall be just with respect to any extra 
losts occasioned by tlieir haMng been denied or not admitted. 
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PLEADINa. 


Part X.— Pleading General Issue by Statute. 


R, S. C., Ord. XXL, r. 19. In every ease in which a party shall 
plead the general issue, intending to give the special matter in 
evidence by virtue of an A<‘f of Parliament, he shall Insert in 
the margin of his pleading the words “ by statute,** together 
with the year of the reign In which the Act of Parliament on which 
he relies was passed, and also the chapter and section of such 
Act, and shall specify whether such Act is public or otherwise: 
otherwise such defence shall be taken not to have been pleaded 
by virtue of any Act of Parliament. 

Ord. XDC., r. 12. Nothing in these Rules contained 

shall affect tlie right of any defendant to plead not guilty by 
statute. And every defence of not guilty by statute shall have 
the same effect as a plea of not guilty by statute has heretofore 
had. Rut if the defendant so plead, he shall not plead any other 
defence to the same cause of action without the leave of the 
Court or a Judge. 

See, note. Public Authorities Protection Act, 
1893 (c. til), s. 2. 

Public authorities protection generally, see 
Public Authorities, Vol. XXXVIII., pp. 101 
ei seq. 

1551. “ By statute — Necessity to insert words 
in margin.] — The rule of Trinity Term, 1 Viet., 
whereby it is ordered “ that in every case in which 
a deft, shall plead the general issue intending to 
give the special matter in evidence by virtue of 
an Act of l^arliament, he shall insert, in the margin 
of the plea, tlie words ‘ bj" statute,’ otherwise 
such plea shall be taken not to have been pleaded 
by virtue of any Act of Parliament,” is a rule 
which the courts, by virtue of their inherent 
jurisdiction. A: independently of 3 & 4 Will. 4, 


c. 42, s. 1, had power to make. A deft, pleading 
not guilty only, & omitting to comply with the 
rule is not entitled to avail himself of the defence, 
that a notice of action, required by a statute 
\mder which he was acting, has not been given. — 
Bartholomew v. Carter (1841), 3 Man. & C. 
126; 3 Scott, N. B. 629; 10 L. J. C. P. 267 ; 
5 J. P. 499 ; 5 Jur. 652 ; 133 E. B. 1083 ; suh- 
scqneni proceedings, 4 Man. & (1. 012. 

1552. Waiver of tort & action on contract — 
Whether defence ousted.] — Wliere a statute gives 
the plea of the general issue for an>d/hing done in 
pumuance of the Act [Highway Act, 1836 (c. 50)], 
the pitf. cannot oust the deft, of this plea by 
waiving the tort & suing in contract. — Calvert 
r. Moggs (1839), 10 Ad. & El. 032 ; 2 Per. & Dav. 
643 ; 8 L. J. Q. B. 339 ; 3 Jur. 1171 ; 113 E. B. 
240. 

1553. Effect of pleading general issue by statute 
— No special plea allowed — Along with general 
issue.] — WTiere a deft, is enabled by statute to 
plead the general issue, he will not be allowed 
to plead special pleas along with the general issue. 
— Flsher r. Thaimes Junction By. Co. (1837), 
5 Howl. 773. 

1554 . Justification.] — Where the 

general issue is pleaded ” by statute,” no special 
plea of justification ought to be allowed . — (’larke 
V, Titterton (1810), 4 J. P. 189. 


Part XI.— Pleas in Abatement. 

R. S. C., Ord. XXL, r. 20. No i»lca or defence MhaJl be i)lea(lutJ in abatcim'jit. 


Part XII.— Plea of Possession. 


R. S. C., Ord. XXL, r. 21. No defendant In an action for the 
recovery of land who is in possession by himself or his tenant 
need plead his title, unless Ids defence depends on an equitable 
estate or right or he claims relief upon any equitable ground 
against any right or title asserted by the plaintiff. But, except 
in the cases hereinbefore mentioned, it shall be sufflclent to state 
by way of defence that he Is so in possession, and It shall be 
taken to be implied in such statement that he denies, or does 
not admit, the allegations of fart contained in the plaintiff's 
statement of claim. He may nevertheless rely ui>on any ground 
of defence which he can pro\c except as hereinbefore mentioned. 


Actions for recovery of land, see Beal Pro 
perty CHATTbii^ Bp:al, Vol. XXXVIII. 
p. 763, Nos. 940 ct seq. 

1555. Plea operates as denial of plaintiff’s title— 
Onus of proof on plaintiff. ]-~In an acton for th< 
recovery of land, a defence simply alleging thal 
deft, is in possession thereof operates as a denia 
of pltf.’s title & requires him to prove the trutl 
of the allegations in the claim. — Hanford v 
McAnulty (1883), 8 App. Cas. 466 ; 52 L. J. Q. B 
652 ; 49 L. T. 207 ; 31 W. R. 817, II. L. 

1656. Plea preserved by Judicature Act.] — Th< 
judges in framing the rules under the Judicature 


Act took particular pains t/o maintain the rights 
of persons in possession of land in tliis country 
to stand possessed of it until persons who claim 
to dispossess them prove their own title entirely 
by their own names. Tliat is a question of liigh 
policy with regard Uy the possession of property 
in England, from wliich it never was intended that 
the Judicature Act should in any way derogate 
(Brett, E.J.). — JiYKix v, Kennedy (1882), 20 
Ch. H. 484, at p. 491 ; 61 L. J. Ch. 409 ; 46 L. T. 
752 ; 30 W. B. 493, C. A. ; revsd. on other grounds 
(1883), 8 App. Cas. 217 ; C. A. ; sitbsequent proceed- 
ings (1884), 27 Ch. D. 1. 

1557. Documents not privileged from pro- 
duction.] — Where, in an action for recovery of 
land & discovery, the defence has been set up of 
possession & purchase for value without notice, 
deft, is not protected from i>roduction of docu- 
ments by the latter defence. — Em3CER80N v. Ind, 
CooPE & Co. (1880), 33 Ch. 1). 323 ; 65 L. J. Cb. 
903 ; 2 T. L. R. 864 ; svh nom. Emmerson v, Ind, 
CooPE & Co., Emmeuson V, Russell, 65 L. T. 
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422 ; 34 W. B. 778, C. A. ; affd. sub nom. Ind, 
CooPE & Co. V. Emmerson (1887), 12 App. Cas. 
300, H. L. 

1658. Equitable estate as right — Party building 
on land supposing it to be his own — Knowledge. — 

If a stranger begins to build on my land sup- 
posing it to be his own, & I, perceiving his mis- 
take, abstain froni setting liim right, & leave him 
to persevere in his error, a court of equity will 
not allow me afterwards to assert my title to the 
land on which he had expended money on the 
supposition that the land was his own. It con- 
siders tliat, when I saw the mistake into which 
he had fallen, it was my duty to be active & to 
state my adverse title ; &. that it would be dis- 
honest in me to remain wilfully passive on such 
an occasion, in order afU'rwards to profit by the 
mistake which I might have prevented. 

But it will be observed that to raise such an 
equity two things are requh'cd, first, tliat the 
person expending the money supposes himself to 
be building on his own land ; &, secondly, that 
the real owner at the time of the expenditure 
knows that the land belongs t/O him & not to the 
person expending the money in the belief that 
he is the owner. For if a stranger builds on my 
land knowing it to be mine, there is no principle 
of equity, which would prevent my claiming the 
land witli the benefit of all the expenditure made 
on it. There would b(j nothing in my conduct, 
active or passive, making it inequitable in me to 
assert my legal rights. 

It follows as a corollaiy from these rules or, 
])erhaps, it would be more accurate to say it forms 
XJart of them, that if my tenant builds on land 
which ho holds under me, he does not thereby, in 
tlie absence of special circumstances, acquire 
any right to iirevent me from taking possession 
of the land ^ buildings when the tenancy has 
determined, lie knew the extent of his interest, 
A it was his folly to expend money upon a title 
which he knew would or might soon come to an 
end. The api^licant contends that it is w’lthin 
this principle that Thornton is brought, lie 
acquired, it is said, possession of the land in ques- 
tion as a mere tenant at w ill, or from year to year, 
to Sir John, & if on tliat infirm title ho thought 
lit to expend a large sum in building, there is no 
lirinciple of equity w’hich x’i’events Sir John, or his 
de\isees, from asserting their legal rights by 
determining the tenancy, A so obtaining the 
benefit of his expenditure (Loud Cranw^orth, C.). 
— IlAMhDEN r, Dyson & Thornton (186(3), 
L. li. 1 II. L. 126 ; 12 Jur. N. S. 506 ; 14 W. B. 
026, H. L. ; rrvs'f/, 8. C. sub nom. Thornton r. 
Ramsden (1864), 4 Cliff. 519. 

1559 , Must be pleaded fully.] — In an action 

for the recovery of land, deft, if he relies upon an 
equitable title, must in his statement of defence 
allege the nature of the deeds & documents 
upon which he relics A it is not sufficient to allege 
tliat “ by virtue of div’^ers mesne acts and mesne 
assurances in the land all the estate & interest 
of pltf.’s predecessor in title ” is now vested m 
deft. Where deft, in such an action has failed 
on account of his pleadings being defective as 
aforesaid & leave to amend has been refused, 


judgment may be given without prejudice Ui the 
rights, if any, of the deft.’* 

The deft., after insisting on a legal title, putting 
the pltf. to the strictest proof of the deeds, & 
makmg himself no disclosure, has set up an equit- 
able title & a claim to be entitled to the property 
in remainder after a life interest has determined. 
... A deft, depending on an equitable title seems 
to be in exactly the same position as any other 
person who depends upon such an estate. Now, 
what are the facts relied on by the deft, in this 
case ? It appears to me they are the “ divers 
mesne acts & mesne assurances,” the result only 
of which have been stated in the deft.’s pleading. 
The facts themselves ought to have been stated. 
(Fry, J.). — Sutcliffe v. James (1879), 40 L. T. 
875 ; 27 W. R. 750. 

Discretion of court to appoint receiver.] — See Real 
Property A Chattels Real, Vol. XXXV 111., 
p. 783, Nos. 1167 et seq. ; Landlord & T'enant, 
Vol. XXXI., pp. 107. 108, Nos. 2434-2436. 

Evidence of plaintiff’s title.] — See Real Pro- 
perty A (’hatt'els Real, Vol. XXXVIIl., 
p. 779, Nos. 113 ei seq. 

Estoppel as between landlord & tenant.] — Sec 

Landlord Tenant, Vol. XXX., p. 347, Nos. 63 
ct aeq. 

1560. Separate issues raised as to each point of 
plaintiff’s claim.] — Since the Judicature Act I 
have not the lea.st doubt that the action for the 
recovery of land must be treated as all other 
actions, A that if the iiltf. claims in respect of 
certain closes, & the deft, in his defence docs not 
counterclaim, but relies on the fact of his being 
in x>ossession, A puts the pltf. to the proof, separate 
issues are raised as to each A every part of the 
Xdtf.’s claim, although it is in form one only, so 
that the closes in respect of which the jury 6nd 
the x>ltf. claims rightly from one issue A the 
closes in ri'spect of w^hich the jury lind ho claims 
wrongly, form a separate issue ; A, therefore, 
w^ithout any further instructions to the master, 
the x>roper way of taxing the costs upon such 
lindings is to tax the costs as if those findings 
were in resx>ect of separate issues. If that be 
the proper rnotle of taxing the costs, as I hold 
that it is, then I can sec no injustice caused by 
this verdict, even though the pltf. practically 
succeeds as to half only, A the deft, practically 
succeeds as to the other half. The result is, 
the pltf. wdll have the general costs of the cause, 
A the costs of such witnesses as were necessary 
to enforce his claim in respect of the closes on 
w hich he succeeded ; A the deft, will have the 
costs of such witnesses as were called in respect 
of the closes on which he succeeded, A if the 
expenses of the deft, were increased by reason of 
the pltf. claiming closes to which he was not 
entitled the deft, would be allowed such increased 
expenses. With respect to the briefs, that part 
which applied to the evidence with regard to the 
closes on which the pltf. succeeded would be the 
pltf.’s costs ; A that part which applied to the evi- 
dence as to the closes upon which the deft, succeeded 
w^ould be the deft.’s costs (Brett, M.R.). — Jones t\ 
(Vrung (1884), 13 Q. B. D. 262 ; 53 L. J. Q. B. 
373 ; 50 L. T. 349 ; 32 W. R. 651, C. A. 
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Part XIII.— Set-off 

R. S, C., Ord. XIX., r. 2. The plaintiff slmll, subject to the 
provisions of Order XX. aud at such time and in such manner 
as therein prescribed, deliver to the defendant a statement of 
claim, and of the relief or remedy to which he claims to be 
entitled. The detcndivnt sliall, subject to the provisions of 
Order XXI., and at such time and in such manner as therein 
prescribed, deliver to the plaintiff Ids defence, set-off, or counter- 
claim (if any), and the plaintiff shall, subject to the provisions 
of Order XXIII., and at such time and in such manner as therein 
prescribed, deliver Ids reply (if any) to such defence, set off, or 
counterclaim. Such statements sliaJl be as brief as the nature 
of the case will admit, and the taxing officer in adjusting the 
costs of tlie action shall at the instance of any party, or may 
without any request, inquire Into any unnecessary prolixity, 
and order costs occa.‘«ioncd by such prolixity to be borne by the 
party chargeable with the same. 

f. 3. Subject to the provisions of llule 

15 of Order XXI. [infra] a defendant in an action may set off, 
or set up by way of coimterclaim against the claims of tlic 
plaintiff, any right or claim, whether such set off or counter- 
claim sound in damages or not, and such set off or counterclaim 
shadl ha^e the same effect as a cross action, so as to enable tlie 
Oourt to pronounce a final judgment in the same action, both 
on the original and on tlie cross claim. 

r. 15. The defendant or plaintiff (as 

the c.ise ma> be) must raise by his pleading all matters which 
show the action or counterclaim not to be maintainable, or that 
the transaction is either \oid or voidable in point of law, and all 
such grounds of defence or reply, as the case may be, as if not 
raised would be liki'b to take the opposite party by surprise, or 
would raise issues of fact not arising out of the preceding plead- 
ings, as for Instance, fraud. Statute of Limitations, release, 
payment, performance, facts show'ing illegality either by statute 
or common law, or Statute of Frauds. 

Ord. XX., r. 6. Every statement of claim shall state 

specifically the rehef which the plaintiff claims, either simply or 
in the alternative, and it shall not be necessary to ask for general 
or other relief, wliich may always be given, as the Court or a 
Judge may think just, to the same extent as if it had been asked 
for. And the same rule shall apply to any counterclaim made, 
or relief claimed by the defendant, In liis defence, 

r. 7. Where the plaintiff seeks relief in 

respect of several distinct claims or causes of complaint founded 
upon separate and distinct grounds, they shall be stated, as 
far as may be, separately and distinctly. And the same rule 
shall apply where the defendant relies upon several distinct 
grounds of defence, set-off, or counterclaim founded upon 
separate and distinct facts. 

Ord. XXL, r. 10. Where any defendant seeks to rely 

uixin any grounds as supporting a right of counterclaim, he shall, 
in his defence, state siiccifically that he does so by way of counter- 
claim. 

r. 11. Where a defendant by Ids defence 

sets up any counterclaim w'hich raises questions between himself 
and the plaintiff along with any other persons, he shall add to 
the title of his defence a further title similar to the title In a 
statement of claim setting forth the names of all the persons 
who, if such countercialm were to be enforced by cross action, 
would be defendants to such cross action, and shall deliver his 
defence to such of them as are parties to the action within the 
period within which he is required to deliver it to the plaintiff. 

r. 12. Where any such person as in the 

preceding Kule mentioned Is not a party to the action, he shall 
be summoned to appear by being served with a copy of the 
defence, and such service shall be regulated by the same Kules 
as are hereinbefore contained with re8i>ect to the service of a 
writ of summons, and every defence so served shall be indorsed 
in the Form No. 2 In Appendix B., or to the like effect. 

r, 13 ^ person not already a party to 

the action, who is served with a defence and counterclaim as 
aforesaid, must appear thereto as if he had been served with a 
writ of summons to apiiear in an action. 

■ r, 14. Any person named in a defence 

as a party to a coimterdaim thereby made may deliver a reply 
within the time within which he might deliver a defence If it 
were a statement of claim. 

— I — TT T. — I — r. 16. Where a defendant sets up a 

counterclaim, If the plaintiff or any other person named In 
manner aforesaid as party to sucli counterclaim contends that 
the claim thereby raised ought not to be disposed of by way of 
counterclaim, but in an independent action the Court or a Judge 
may at any time order that such coimterclaim be excluded. 

-- — r. 16. If, In any case In which the de- 

fendant sets up a counterclaim, the action of the plaintiff is 


and Counterclaim. 

stayed, discontinued, or dismissed, the counterclaim may 
nevertheless be proceeded with. 

R. S. C., Ord. XXI.,r. 17. Where In any action a set-off or 
counterclaim is established as a defence against the plaintiff's 
claim, the Court or a Judge may, if the balance is in favour of 
the defoniiant, give judgment for the defendant for such balance, 
or may otherwise adjudge to the defendant such relief as he may 
be entitled to^upou the merits of the case. 

[New Procedure List, Pkactick, Part XCIV., Sect. 4, sub- 
scits. 2 & 3, Sect. 5, sub-sect. 2.3 

Scr, gnterally, Set-ofi' Countehciaim, 

Xli., pp. 367 ei acq, ; pp. 418-439. 

Crown — Set-off not available against.] — See (X)n- 
8T1TUTIONAL l^w, Vol. XI., p. 530, No. 330, 
& 8upp. 

Petition of Right.] — Sec CJrown I’kactr k, 

Vol. XVI., p. 243. No. 386. 

Admiralty cases.]— Admikalty, Vol. J., 
pp. 183-184, Nos. 067-078. 

Agency — Authority of agent to receive payment 
by way of set-off.] — See Agency, Vol. I., pp. 368- 
370, Nos. 768-781. 

Agent’s right to set-off sums due to him by 

principal.] — See Agency, Vol. I., pp. 452-454, 
Nos. 1417-1426. 

— — Where principal Is creditor— Debtor seeking 
to set-off as against principal debt from agent to 
debtor.] — See Agency, Vol. I., pp. 570-575, 
Nos. 2140-2171. 

Set-off by agent against third party — Debt 

due by third party to principal.] — Sec Agency, 
Vol. I., p. 670, Nos. 2802-2804. 

Debt due by principal to agent.] — Sec 

Agency. Vol. I., p. 670, No. 2805. 

Set-off by third party against agent — Debt 

due by principal to third party.]- *SVc Agency, 
Vol. 1., pp. 670, 080, Nos. 2806-2800. 

Appeal — Action & counterclaim founded on 
distinct causes of action.] — See Set-off & 

* (’OT^NTEKCLAIM. Vol. XL., p. 430. No. 592. 

Assignment.] — See Choses in Action, Vol. 
VIII., p. 491, Nos. 587 et seq ; Set-off & Counter- 
( LAIM, Vol. XL., pp. 388-391, Nos. 182-208. 

Assignment subject to equities — Set-off, etc., 
arising before assignment & notice.] — See Choseh 
IN Action, Vol. VIII., pp. 491, 492, Nos. 687-596. 

Set-off, etc., arising after assignment & 

notice.] — See Lhoser in Action, Vol. VIII., pp. 
492, 493, Nos. 597-602. 

Set-off, etc., arising after assignment & 
before notice.] — See Chores in Action, Vol. VI JI., 
p. 493, No. 603. 

Claims for damages connected with subject- 

matter of assignment.]— ^^(7 Choses in Action, 
Vol. VIII., pp. 493, 494, Nos. 604-608. 

Assignees in bankruptcy.] — See Bankruptcy, 
Vol. IV., pp. 389 et seq. 

Availability of set-off — When available.] — Sec 

Het-off & Counterclaim, Vol. XL., pp. 375-385, 
Nos. 73-160. 

Availability of counterclaim.] — See Set-off & 
Counterclaim, Vol. XL., pp. 408-417, Nos. 317- 
375. 

Against whom available — Plaintiff.] — See 

Set-off & Counterct^aim, Vol. XL., pp. 409, 410, 
No.s. 328-332. 

Co-defendant.] — See Set-off ^ 
Counterclaim, Vol. XL., p. 410, Nos. 333-336. 

Plaintiff & third person.] — See Set- 
off & Counterclaim, Vol. XL., pp. 410, 412, 
Nos. 337-349. 
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Foreign sovereigns dc 

Hbt-off & Counterclaim, Vol. XL., pp. 412-413, 
Nos. 860-863. 

Bank — Set-off on failure of bank.] — See Bankers, 
Vol. III., pp. 301, 302, Nos. 962-968. 

BiiJiker & customer.]— B ankers, 

Vol. III., pp. 293-295 ; 8et-off, Vol. XL., pp. 
391-393, Nos. 209-221. 

Bankruptcy— Sale by assignee.]— /See Bank- 
ruptcy, Vol. IV., p. 222, No. 2075. 

Set-off by agent against bankrupt principal.] 

See Bankruptcy, Vol. IV., p. 230, No. 2155. 

Set-off by Indorser against acceptor of 

negotiable instrument.]— /Sec Bankruptcy, Vol. 
IV., p. 287, No. 2680. 

Secured creditors — Application of security 

to Interest.] — See Bankruptcy, Vol. IV., p. 379, 
No. 3192. ^ 

Mutual credit.] — See Bankruptcy, Vol. 

IV., pp. 389-420, Nos. 3561 et seq, 

Joint & separate estates.] — See Bank- 
ruptcy, Vol. IV., pp. 448, 452-454, Nos. 4054, 
4090-4108. 

Distribution of estate & payment of divi- 
dends.] — See Baniqiui^cy, Vol. IV., pp. 494, 495, 
Nos. 4449-4460. 

Administration of estates of deceased 
insolvents.]— /S^ec Bankrui^tcy, Vol. IV., p. 505, 
Nos. 4557, 4558. 

Bankrupt having Umited interest.]— /SVe 

Bankruptcy, Vol. V., p. 700, No. 6146. 

Against costs.] — See Bankrui^cy, Vol. IV., 

p. 153, Nos. 1439, 1440. 

Bonds — Actions on.] — See Set-off & Counter- 
claim, Vol. XL., pp. 377-378, Nos. 85-96. 

Companies — Satisfaction of calls.] — See Com- 
panies, Vol. IX., pp. 337, 338, Nos. 2132-2135. 

Liabilities of directors — Satisfaction.] — See 

Companies, Vol. IX., p. 484, Nos. 3177, 3178. 

Set-off of calls due against bill of costs of 

company solicitors.]— /S’ce Companies, \ol IX., 
p. 551, No. 3639. 

Set-off by debenture holder — Against goods 

sold.]— /Sec Companies, Vol. X., p. 755, No. 4723. 

Winding up by the court.]— /SVe Com- 
panies, Vol. X., pp. 906, 929, 936-942, Nos. 6182, 
6183, 6364. 6416-0455, & Supp. 

Voluntary winding up.} — See Companies, 

Vol. X., pp. 998, 999, Nos. 6925-6934. 

Winding up under supervision of the 

court.]— /See Companies, Vol. X., pp. 1050, 1051, 
Nos. 7344-7349. 

Insurance companies.] — See Companies, 

Vol. X., pp, 1089, 1090, Nos. 7624-7627, & Supp. 

Statutory company for public purposes,] — 

See Companies, Vol. X., p. 1130, No. 8018. 

Contract — Conditioned for payment of liquidated 
sum.] — See Set-off & Counterclaim, Vol, XL., 
p. 381, Nos. 124 et aeq. 

Costs — Plea of set-off.] — See Set-off & Counter- 
claim, Vol. XL., pp. 433-434, Nos. 518-551. 

Plea of counterclaim.] — Sec SET-oFt^ & 

Counterclaim, Vol. XL., pp, 434-437, Nos. 552- 
570. 

Third party’s liability.] — Sec SE'r-oPF & 
Counterclaim, Vol. XL., p. 438, Nos. 577-578. 

Claims within coimty court Jurisdiction.}— 

See Set-off & Counterclaim, Vol. XL., pp. 438- 
439, Nos. 570-691. 

Damages — Claims for.] — See Set-off & 
Counterclaim, Vol. XT.., p. 378, Nos. 97 et aeq. 

Default In] pleading —Effect of.] — See Set-off 
Counterclaim, Vol. XI/., p. 428, Nos. 496-504. 

Defences to set-off 6c counterclaim.] — See Set- 
OBT 6d Counterclaim, Vol. XL., pp. 420-421, 
Nos. 411-426. 


Discontinuance^ stay, or dismissal of action.] — 

See Set-off & Counterclaim, Vol. XL., pp. 
428-420, Nos. 605-514. 

Evidence — Particulars of set-off as evidence of 
existence of debt.] — See Evidence, Vol. XXII., 
p. 303, No. 2919. 

Estoppel — Money paid Into court in part satis- 
faction — Plea of set-off as to balance — Action In 

respect of set-off.] — See Estoppel, Vol. XXI., 
p. 216, No. 631. 

Exclusion or stay of set-off or counterclaim.] — 

See Skt-ofp & Counterclaim, Vol. XL., p. 424, 
Nos. 451 et aeq. 

Executors.] — See Executors, Vol. XXIV., pi). 
722-725, 739-741 ; Sitt-off & Counterclaim, 
Vol. XL., pp. 394-396, Nos. 222-240. 

Setting off statute-barred debt.] — See 

Executors, Vol. XXIII., pp. 440, 441, Nos. 5101- 
6109. 

Form of plea — Set-off.] — See Set-off & 

Counterclaim, Vol. XL., p. 418, Nos. 394 et aeq, 
Counterclaim.] — See Set-off & Counter- 
claim, Vol. XL., p, 419, Nos. 402 et aeq,^ & Supp. 

Husband 6c Wife.] — See Set-off 6c Counter- 
claim, Vol. XL., pp. 396, 397, Nos. 241-261. 

Infant — Set-off of debt arising on promise of 
infant — No ratification on majority.] — See Infants, 
Vol. XXVIII., p. 162, No. 198. 

Insurance contracts.] — See Set-off 6c Counter- 
claim, Vol. XL., pp. 397, 398, Nos. 252-256. 

Set-off between Insurer & assured — 

Premiums & losses.] — See Insurance, Vol. XXIX., 
pp. 76, 77, Nos. 351-357. 

Effect of bankruptcy of assured.] — 

See Bankruptcy, Vol. IX., pp. 403, 404, Nos. 
3673-3676. 

Claim on policy against money due to 

company — Winding-up of Insurance company.] — 

See Companies, Vol. X., pp. 1089, 1090, Nos. 
7624-7627. 

Loss against non-payment of con- 
tributions to mutual assurance company.] — See 

Insurance, Vol. XXIX., pp. 432, 434, Nos. 
3365-3375. 

Joint & separate debts.] — See 8et-ofp 6c 
Counterclaim, Vol. XL., p. 383, Nos. 133 et aeq. 
Judgments — Set-off o^y-See Set-off 6c 
(Counterclaim, Vol. XL., pp. 398-405, Nos. 257- 
274. 

In action where set-off or counterclaim 
pleaded.] — See Set-off 6c Counterclaim, Vol. 
XL., p. 429, Nos. 515 et seq. 

Landlord & tenant — By lessee — Payment in lieu 
of tithe against arrears of rent.] — See Set-off 6c 
Counterclaim, Vol. XL., p. 400, No. 275. 

In proceedings for distress.] — See 

Distress, Vol. XVIII., pp. 317-321, Nos. 518-549. 

Repairs executed by sub-lessee against 

liability for repairs.] — See Landlord & Tenant, 
Vol. XXXI., p. 341, No. 4838. 

Against liability for rent.] — See 

Landlord 6c Tenant, Vol. XXXI., pp. 244-248, 
Nos. 3830-3872. 

Value of fixtures against Indemnity — 
Action by assignee for breach of covenant.]— /SVe 
Landlord 6c Tenant, Vol. XXXI., p. 419, No. 
6665. 

By underlessee — Against liability for rent.] 

— See Landixibd 6c Tenant, Vol. XXXI., pp. 248, 
249, Nos. 3873-3880. 

By landlord— In bankruptcy proceedings.] — 

See Bankruptcy, Vol. IV„ pp. 259, 400, 414, Nos. 
2455, 3646, 3647, 3742. 

Arrears of rent against damages for 

Irregular distress.]— /8ce Distress Vol. XVHI., 
p. 300, No. 1301. 
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Limitation of actions — Whether applicable*! — 

See liiMrrATioN of Actions, Vol. XXXII., p. 324, 
Nos. 90-97. 

Master & servant — Set-off against wages .] — See 

Master & Servant, VoL XXXIV., pp. 80, 90, 
Nos. 657-000, 

Jurisdiction of Justices .] — See Master 
Servant, Vol. XXXIV., pp. Ill, 112, Nos. 
831, 832. 

Claim for wages in lieu of notice— Against 

claim for money had & received .] — See Master & 
Servant, Vol. XXXIV., p. 67, No. 110. 

Claim for board & lodging of apprentice — 

Against claim for usages .] — See Custom A: Fsaues, 
Vol. XVII., p. 73, No. 741. 

Against claim by father of apprentice 

for money lent.] — See Master A: Servant, Vol. 
XXXIV,, p. 519, No. 1308. 

Proviso in articles for compensation on 

dismissal — Set-off of remuneration as liquidator.] ~ 
See Companies, Vol. X., p. 929, No. 0304. 

Proceedings under Workmen’s Compensa- 
tion Act — Setting off over payments of compensa- 
tion .] — Sec Master Sc Servant, Vol. XXXIV., 
p. 432, Nos. 3519, 3520. 

Setting off costs .] — Sec Master A: 

Servant, Vol. XXXI^^, p. 488, Nos. 4023-1028. 

Set-off by & against shipowner.]— SVe 

.Vomiralty, Vol. I., pp. 137, 181, Nos. 147, 118, 
975, 978. 

Mortgagors & mortgagees .] — See Mortgage, 
Vol. XXXV., pp. 380. 381, 040, 041, 008, Nos. 
1241, 1242, 3711, 3713, 4039 ; Set-off A: 

Counterclaim, Vol. XL., p. 401, Nos. 270-278. 

Negotiable Instruments .] — See Loan Societie.s, 
Vol. XXXII., p. 557, No. 10 ; Set-off A: 
COUNTERCT.A1M, Vol. XL., pp. 401, 402, Nos. 279- 
284. 

Partners .] — See Partner'^iiip, Vol. XXXI., 
p. 420, No. 945 ; Set-oi'F A: Countek( lalm, 
Vol. XL., pp. 402, 403, Nos. 285, 280. 

Claim by partnership — Set-off of separate 

ciaim against one partner .] — See Partnership, 
A'ol. XXXVI., pp. 374, 107, Nos. 514, 770. 

Claim against partner on separate debt — 

Set-off of partnership debt .] — Sec Partnership, 
Vol. XXXVI., pp. 374, 407, N^os. 514, 770. 

Claim against receiver of partnership — 

Set-off of claim for remuneration.]— Ncf’ Partner- 
ship, Vol. XXXVI., p. 489, No. 1.538. 

Set-off in bankruptcy.]— Ncc Bankrlitcy, 


Vol. IV., pp. 389-391, 415, 448, 449, Nos. 3503- 
3583, 3748, 4054 ; Vol. V., p. 743, No. 0415 

Payment — Set-off in relatfon to payment .] — Sec 
Set-off & Counterclaim, Vol. XL., p. 386, Nos. 
161-163. 

Payment of smaller sum where amount due 
liquidated.]— 8'ee Contract, Vol. XII., p. 466, 
Nos. 3076 et seq. 

Petition of right — Set-off against .] — See Crown 
Practice, Vol. XVI., p. 243, No. 380. 

Sale of goods.] — Sec Sale op Goods, Vol. 
XXXIX., pp. 472, 473, Nos. 056-063 ; SErr-OFP 
& Counterclaim, Vol. XL., pp. 403, 404, 411, 
412, Nos. 287-292, 342. 

Sale of land .] — See Set-off & Coun^ferclaim, 
Vol. XL., pp. 404, 405, Nos. 293-295. 

Seamen’s wages .] — See Admhialty, Vol. I., 
pp. 137, 184, Nos. 447-440, 075-978 ; SrnpPiNCi, 
Vol. XLI., p. 211, Nos. 813-815. 

Security for costs — On plea of set-off or counter- 
claim .] — See Set-off Sc Counterclaim, A’^ol. XL., 
p. 132. Nos. 639 ei 8eq» 

Solicitor — Set-off of claim for costs — Against 
calls on shares.] — Sec Companies, Vol. IX., p. 338, 
No. 2135. 

Sureties.] — See Guarantee, Vol. XXVI., pp. 
101, 110, 111, 138, 139, 190, Nos. 718-720, 1011- 
1021, 1409 ; Set-off & Counterclaim, Vol. XL., 
p. 405, Nos. 296-299. 

Set-off by surety for trustee on bankruptcy — 

Set-off of sums due to trustee for remuneration.] — 

Sec Bankruptcy, Vol. IV., p. 243, No. 2301. 

Set-off by indemniffer .] — See Guarantee, 

Vol. XXVI., p. 214, Nos. 1898-1902. 

Third person & plaintiff — Availability of counter- 
claim against .] — See Set-off & Counterclaim, 
Vol. XL., pp. 410-412, Nos. 337-349. 

Trustee — Against cestui que trust .] — See Trusts 
A: Trustees, Vol. XLIIJ., p. 771, Nos. 2128-2131. 

Against heir of cestui que trust .] — Sec 

Trusts & Trustee'-, Vol. XLIIL, p. 772, No. 
2132. 

Against creditor of cestui que trust .] — Sec 
Trusts Sc Trustees, Vol. XLI II., p. 772, No. 2133. 

Against agent of cestui que trust .] — See 

Tru.nts Sc Tku.stees, Vol. XLIIL, p. 772, No. 2131. 

Against amount due out of trust estate — 

On bankruptcy of one trustee .] — See Trusts Sc 
Trustees, Vol. XLIII., p. 772, No. 2135. 

Work & labour — Contracts for .] — See Het-ofi' 
A CouNTERt LAIM, \ol. XL., p. 400, Nos. 300-303. 


Part XIV. — Particulars. 


Sect. L- IN GENERAL. 

R. S. C., Ord. XDC., r, 6. In all cases in wlmli the part 
ple^ng relies on any misrepresentation, fraud, breach of trust 
wilful default, or undue influence, and in all other cases In whh I 
particulars may be necessary beyond such as are exemplified ii 
the forp aforesaid, particulars (with dates and Items if dcccm 
&siiy) shaU^ pleading; provided that, if th 

pamculars be of debt, expenses or damages, and exceed thre 
foUM, the fact must be so stated, with a reference to full par 
tlculars already deUvered or to be delivered with the pleading. 

-TT 1 TT; ,**•. I- A further and better statemeii 

of the nature of the claim or defence, or further and bette 
p^iculars of any matter stated in any pleading, notice o 
written proceeding requiring particulars, may In all cases b 
ordered, upon such terms, as to costs and otherwise, as may be jusi 

[New Procedure List, practice, Part xnv , Sect 4 sul 
sects 1 & 2, Sect. 5, sub-sect. 2 ] 

Particulars of fraud, misrepresentation, etc.]- 
See Pai't III., Sect. 7, anle. 


Forms in appendices.] — aScc Yearly Sui^rciuc 
Court I’ractice. 

Function of particulars.]— Sect. 2, poet. 

When particulars ordered.] — See Sect 9, post. 

1561. Details of general allegations in pleadings.] 

—The rule as to giving the opposite party par- 
ticulars of any general allegation in pleadings ought 
to be the same in the Admiralty as in the Queen’s 
Bench Division. Where, therefore, in an action 
in the Admiralty Division by cargo owners against 
shipowners for delivery of cargo in a damaged 
condition, the statement of claim alleged that the 
damage was not occasioned by any of the excepted 
perils mentioned in the bill of lading under wnich 
the cargo has been shipped, but was occasioned by 
the defective condition of the vessel or by the 
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negligence or breacli of duty of the defts. or their ] 
servants : — Held : defts. were entitled to par- 
ticulai's of the defects rendering the vessels not 
lit to carry the cargo. 

In order to prevent the necessity of a minute 
statement of all the facts in pleading, a general 
allegation is often allowed, as, for ins^nce, in the 
case of fraud, but then in order to have a fair 
trial the party who makes such general allegation 
is always bound to give particulars of it Sd the 
opposite party, so that he shall not be taken by 
surprise, & shall also be able to defend himself 
against that with which he is charged (Brett, 
L.J.). — The Rory (1882), 7 P. D. 117 ; 61 

li. J. P. 73 ; 40 L. T. 767 ; 4 Asp. M. L. C. 334, 
C. A. 

1662. Particulars as “ pleadings.”] — On behalf 
of the deft, it was contended that the case came 
within Ord. XXI., rr. 16, 1 8, & that particulars were 
within the words “ pleadings ” or “ affidavits ” : — 
Held : the case came within the rule.— C'ass r. 
Fitzgerald, [1884] W. N. 18 ; Hitt. Hop. in Ch. 
178. 

1563. .] — Semblc : particulars are pleadings 

within the meaning of Ord. XXV., r. 4. — Davey 
r. Bentinck, [1893] 1 Q. B. 186 ; 02 L. J. Q. B. 
114; 07 L. T. 742 ; 8uh nom. Davy r. Bentinc ic, 
41 W. K. 18i ; 4 R. 144, C. A. 

1564. .] — At different times in the iiistory 

of proceedings at law in equity particulars liave 
been allowed for different reasons. Sometimes 
particulars have been allowed in order that there 
might not be a surprise at the trial. Sometimes 
they have been allowed as limitations of the claim, 
whether of the pltf. or of the deft,, to limit the 
extent of the evidence to be given at tlie trial. 
But under the Judicature Act particulars are 
allowed for quite a different purpose : they are 
really supplemental to the pleadings. They are, 
in fact, amendments of the pleadings, Ac that is 
what tlie particulars which we are ordering to be 
given are. I do not wisli to say anything about 
matters wiiich we have not to decide to-day. as, 
for instance, what may be the effect of rule 15 of 
Ord. XXXI. But it seems to me that the deft, 
will be rash if he considers that these particulars 
are not a pleading within the meaning of that rule, 
because it is really as an amendment to the pleading 
that W’e are ordering them to be given. It would 
rK)t, as it seems to me, be right that the deft., if 
lie ought to have set out these mattei's in his 
defence, should gain any advantage or avoid any 
liability by his own failure to d(^ that wliich he 
ought to have done (Vaughan Williams, L.J.). — 
Milbank V , Milbank, [1900J 1 Oh. 37(5; (50 

L. J. Ch. 287 ; 82 D. T. 03 ; 48 W. H. 339 ; 44 
Sol. Jo. 259, (3. A. 

1666. .] — ^Arnold & Butler v, Bottomley, 

No. 186, ante, 

1560 . .] — ^Perusal of particulars delivered 

in an action under an order may be equivalent to 
erusal of an amendment of the pleadings & may 
e charged for as such. It is a matter in the dis- 
cretion of the taxing master . — Re Morgan (R. P.) 
& Co., [1916] 1 Ch. 182; 84 L. J. Ch. 249; 112 
L. T. 239 ; 69 Sol. Jo. 289. 

1667. Particulars as part of statement of claim — 
Particulars of breaches — Infringement of patent.] — 
In an action for infringement of a patent pltf. 
upon a motion for judgment heard as a short 
cause, asked for such judgment as upon his state- 
ment of claim the court should consider him to be 
entitled to. In the statement of claim it was 
stated that “ particulars of breaches are delivered 
herewith”; — Held: the particulars of breaches 
should be considered as forming part of the state- 


ment of claim. — United Telephone Co. v. Smith, 
United Telephone Co. v. Mitchell (1889), 61 
L. T. 617 ; 84 W. R. 70. 

1668. Admiralty actions.] — The Rory, No. 1561, 
ante. 

1669. Waiver of right to particulars — Delivery 
of defence — Right not waived.] — deft, by 
delivering his statement of defence, does not waive 
his right to particulars. — Sachs v. Speilman 
(1887), 37 Ch. D. 295 ; 57 L. J. Ch. 658 ; 58 L. T. 
102; 36W. R. 498. 

1570. Delivery without request — General charge 
of adultery.]— The petitioner, having made a 
general charge of adultery against the respondent, 
was granted leave to deliver particulars of the 
charge, though the respondent did not ask for 
l)ai'ticulaTS. — R. v. E. (1907), 23 T. L. R. 364. 

Discovery — Whether particulars ordered before 
or after.] — See Discovery, Inspection &; In- 
terrogatories, Vol. XVIII., pp. 0.5-60, Nos. 
238-243. 

Production of documents — Right to particulars 
distinguished from right to production.] — See 

Discovery, Inspection Interrogatorirs, 
Vol. XVIIL, p. 80, No. 357. 

Interrogatories — Particulars distinguished from.] 
— See Discovery, Inspection A: Interroga- 
tories, Vol. XVIII., p. 179, No. 1315. 

Allowed instead of particulars of justifica- 
tion — By consent.] — See Discovery, Inspection 
^ Interrogatories, Vol. XVII I., p. 180, No. 
1316. 


Sect. 2.~OBJECTS OF PARTICULARS. 

See R. S. C., Ord. XIX., rr. 0, 7, p, 194, ante. 

1571. To prevent surprise — Opposite party 
enabled to defend himself.] — The object of a bill of 
particulars is to control the generality of the 
declaration, & a deft, is entitled to such par- 
ticulars of pltf.’s demand as will give him the 
information which a reasonable man would require 
respecting the matters against which he was called 
upon to defend himself. 

In an action by an engineer against a railway 
company for surveying their lines, ete., Ac for 
money paid, a general particular for surveying the 
country between cei*tain places, including travelling 
charges & assistance, is sufficient without specifying 
the number of fields surveyed, or how much of the 
charge is for the engineer’s skill, time & labour. A: 
how much for travelling expenses & assistance. 
The particulars should specify the sums paid to 
deft.’s use. — Rennie v. Berkspord (1846), 15 
M. A: W. 78 ; 3 Dow. & L. 464 ; 4 Ry. & Can. 
Cas. 129 ; 16 L. J. Ex. 78 ; 6 L. T. O. S. 376 ; 
1,53 E. R. 769, Ex. Ch. 

1572. •] — It is admitted that pltf. 

would be entitled to have this information given 
by way of particulars at common law. I do not 
mean that he would be entitled to have ever>’ 
detail that is asked for — ^that will have to be con- 
sidered when the answer is put in — ^but at common 
law, if a master says to his servant, “ I dismissed 
you because you were guilty of misconduct,” the 
servant would be entitled to have particulars. 
When, therefore, an interrogatory has been 
delivered asking for particulars of misconduct, 
that interrogatory not being objected to, & no 
application having been made to strike it out, I 
can see no reason why an answer should not be 
given saying what the particulars are on which 
the master relics as being the ground of dismissal. 
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Sect. 2 . — OhjecU of jHtHieulars.] 

Pltf. requires the information in order that he 
may not be taken by surprise, but may know what 
case he has to meet, lie is entitled to pai'ticulars 
like the particulai*s of bi*eache8 or infringement, ^ 
it is no sufficient answer to say, “ You have not 
taken the right course, you ought to have applied 
to the Vice-Chancellor for pariiculars,^* which is 
not accoixiing to the practice of the Chancery 
llirision. The only mode in which those par- 
ticulars could have been got in Chancery was by 
administering interrogatories, & I am of opinion 
that a party may still adopt that course, & that 
the interrogatories must be ans^^ered (James, 
— Saunders r. Jones (1877), 7 Oh. D. 436, 
448,449 : 47 L. J. Ch. 440 ; 37 L. T. 769 ; 26 W.R. 
226, C. A. 

1573. .] — What particulars are to be 

stated must depend on the facts of each case. 
But in my opinion it is absolutely essential that 
the pleading, not to be embarrassing to the defts., 
should state those facts which will put the defts. 
on their guard & tell them what they have to meet 
when tlie case comes on for trial (Cotton, L.,T.). — 
Phiutpps r. PHTT.rpps (1878), 4 Q. B. 1). 127 ; 48 
L. ,T. Q. B. 135 ; 39 L. T. 556 ; 27 W, K. 436, 
C. A. ; suhsequcui proceedings (1879), 40 Ij. T. 816. 

1574. .] — Thomson v. Bibki.ey, No. 

1598, post, 

1575. — The Kory, No. 1561, ante. 

1576. .J — A statement of claim alleged 

that defts. liad made false entries in the books of 
pltfs. for the pui'pose of making certain expenses 
appear less than they had been A so relieve them- 
selves from a liability under a guarantee. An 
order having been ra^e that pltfs. furnish par- 
ticulars of the false entries alleged, they made a 
list of the items complained of, transcribed from 
the books, witli references to the parts of the book 
where they were found. The defts. applied for 
furtlicr A better particulars : — Held : the object 
of the particulars being to let the defts. know' what 
the case was they had to meet, & as an entry might 
be wrong in various ways, pltfs. must state shorily 
the general nature of the objection tliey raised as 
to each item, — Newtort (Monmouth) Slipway, 
Bry Dock & Engineering Co., I/td. v, Payntek 
(1886), 34 Ch. 1). 88 ; 66 L. .1. (1i. 1021 ; 55 Ji. T. 
711, C. A. 

4677. .] — Jn this case pltf. sues for an 

infringement of a registered trade mark, & I 
assume that if the deft, has really used the word 
“ Herbaline ” in the manner alleged by the pltf. 
he is liable to an action for having infringed the 
pltf.’s mark “ Herbalin.” Pltf.’s case is twofold. 
Be says not only i.s the use by the deft, of this 
trade mark calculated to induce divers persfms to 
buy the defts.’ goods as A for pltf.’s, but he also 
says that it has in fact induced divers persons to do 
so. The deft, then asks “ who are those divers per- 
sons ? ” The question I have to decide is, whether 
he is entitled to be told who those divers persons 
are. The courts have uniformly endeavoured to 
prevent the pltf. or the deft., as the case may be, 
from prying into the brief of their opponent or 
finding out what is to be the evidence which is to 
be produced at the trial. On the other hand, the 
courts have uniformly said that the pltf. or the 
deft, is entitled to be told any & every particular 
which will enable him to properly prepare his case 
for the tidal so that he may not be taken by 
surprise, or may, if he sees he has been wrong, 
give way at once. I cannot see any hardshij) on 
this pltf. now being ordered to give tlie names & 
addresses of the divers persons who have been 


induced to purchase the deft.’s preparation as & 
for the goods of the pltf., & in my opinion that 
must be done (Kekkwioh, J.). — ^Humphries & Co. 

TAYT.OR PiUTG Co. (1888), 39 Ch. D. 693 ; 69 
B. T. 177 ; 37 W. H. 192. 

1578. ,] — Turnock V. Sartoris, No. 

1659, pcaf. 

1579. .] — The object of particulars is 

to enable the party asking for them fr) know what 
case he has to meet at the trial & so to save unneces- 
sary expense Sl avoid allowdng parties to be taken 
by surprise. The old system of pleading at common 
law was to conceal as much as possiblo what was 
going to be proved at the tri^, but imder the 
present system it is our duty to see that a party 
so states his case that his opponent will not bo 
taken by surprise. The order therefore will stand 
with the alterations I have mentioned (Cotton, 
Ij.J.). — Spedding V. Fitzpatrick (1888), 38 Ch. D. 
410 ; 58 B. .T. Oh. 139 ; 69 B. T. 492 ; 37 W. K. 
20 ; 4 T. 1.. B. 505, C. A. 

1580. .] — Temperton v. BusaELi., 

No. 1013, post, 

1581. .] — Milrank V. Milbank, No. 

1564, ante, 

1582. .] — The object of particulars is 

simply to enable the opposite party to know' the 
case whicli he will have to meet at the trial 
(Stirling, B.J.). — Alman v, Oppert, [1901] 2 
K. B. 676 ; 70 B. J. K. B. 746 ; 84 B. T. 828 ; 17 
T. B. B. 620 ; 46 wSol. Jo. 615 ; 8 Mans. 316, C. A. 

1583. .] — The object of particulars 

was to enable the side to whom they were given 
to know wliat evidence they ought to bo prepared 
with. The particulars as tliey stood did not enable 
the pltf. to tost the question whether the inquiry 
was made by a member of the deft, association. 
In my opinion the defts. should give particulars 
with sulYicient precision t/O enable the pltf. to test 
that question (Farwell, B.J.). — Elkin gton v. 
IjOndon Association for Protection of Trade 
(1911), 27 T. B. B. 329, 330, C. A. 

15^. .] — In every case in which the 

defence raises an imputation of misconduct agai^t 
him, a pltf. ought to be enabled to go to trial with 
the knowledge not merely of the general cose he 
has to meet but also of the acts which it is alleged 
that he has committed upon W'hich deft, intends 
to rely as justify the imputation. This rule is not 
limited in its application to actions of libel, but 
its propriety is most e\ident in a libel cose, whei’c 
deft, has chosen to put the character of pltf. in 
serious jeopardy by the heinousness of the charges 
which are asserted or involved in deft.’s plea of 
ju.stification. Further, as a general rule, if the 
particulars are such as deft, ought to give, ho 
cannot refuse to do so merely on the ground that 
his answer will disclose the names of persons whom 
lie may intend to call as witnesses at the trial. 
But the court on an application by a x>ltf. for 
particulars or for further & better particulars, 
must, before acceding to it, be careful to see that 
the demand is not of a vexatious or oppressive 
chaiacter, or the material facts being pieced by 
deft, in the statement of defence or stated in the 
particulars if such have been delivered to him with 
sufficient precision to enable pltf. to know & 
prepare himself to deal with them, that pltf. is 
not covertly endeavouring to get something more 
to which he is not entitled, viz. the disclosure of 
the evidence to prove those facts whicli may be 
in the deft.'s possession. The special circum- 
stances of each case have to be carefully considered. 
— ^WOOTTON V, SIEVIEB, [1913] 3 K. B. 499 ; 82 
B. J. K. B. 1242 ; 109 B. T. 28 ; 29 T. B. B. 
596 ; 67 Sol. Jo. 609, 0. A. 
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1685. .] — Object -of particulars, as 

Cotton, L.J., said in Speadmg v. Fitzpatrick^ No. 
1579, ante, is to enable the applicant “ to know 
what caae ne has to meet at the trial, & so to save 
unnecessary expense, & avoid allowing parties to 
be taken by surprise ** (Astbury, J.)* — ^Wkin- 
BEROER v. INGLIS, [1918] 1 Ch. 138, 138; 87 
L. J. Ch. 148 ; 118 L. T. 208 ; 34 T. L. li. 104 ; 
02 Sol. Jo. 160. 

1586. .] — It is an accepted rule that a 

party is entitled to an order for particulars only 
for the purpose of ascertaining the nature of his 
opponent’s case that he has to meet, &> not for the 
purpose of ascertaining the evidence by which his 
opponent proposes to prove it. In many actions 
for defamation the deft, has pleaded the defence 
of fair comment in a general form, that is to say, 
lias alleged that the words complained of are fair 
comment on matters of public interest, without 
indicating what those matters are. In such cases 
1 agree that an order should be made requiring 
him to indicate what those matters are. But here 
the plea itself stated the matters upon wliich the 
comment is based, & tlie deft, ties himself down 
to the admission that it is the staUmients of fact 
contained in the libel, & no others, on which he 
intends to rely. It cannot possibly assist the x>ltf. 
that the defts. should be required to pick out the 
statements wliich they say are statements of facts 
& those which iliey say are matters of opinion, for 
the category to which the several statements 
belong is a question for th(‘ jury, subject to a 
direction from the judge (Bankes, L.J.). — Aoa 
Khan v. Times Pubtjsiiing Co., Dawson r. Same, 
[1924] 1 K. B. 675, 680; 93 L. J. K. B. 361 ; 
130 L. T. 746 ; 40 T. L. K. 299, C. A. 

1587. Curing generality of plea.] —An alleged 
libel was capable of meaning cither that a charge 
had been made against the pltf., or that the charge 
lia^l been made & was true. The deft, pleaded the 
truth of the libel. The pltf. applied for particulars 
f)f the plea of justification : — field : that the pltf. 
was entitled to information whether the deft, 
intended to justify one or both meanings. 

Ord. XX., r. 7, says ; “ Where the jiltf. seeks 
relief in respect of several distinct claims founded 
upon separate & distinct grounds, they shall be 
stated, as far as may be, separately & distinctly. 

the same rule shall apply where the deft, regies 
upon several distinct giounds of defence, . . . 
founded upon separate & distinct facts.” Now 
this is a case in which the two defences, though 
put together in one ple^, really are distinct grounds 
of defence, & founded on separate &; distinct 
facts ; & if one were to go by the hard & fast lino 
this is a case in which the pltf. would have had a 
right, it seems t-o me, to have the grounds of 
defence stated separately & distinctly. That has 
not been done. It may be said on behalf of the 
deft, that this is an objection to pleading. Yes ; 
but objections to pleading liave always, from time 
immemorial, been cured, when the objection is to 
the generality of the pleading, by delivery of 
particulars. This is an apt way in the t’ommon 
I jaw Division of curing the objection caused by 
the generality of the plea. 

It seems to me, therefore, that the order for 
particulars is based upon good practice, Aj cer- 
tainly is required by the justice of the c.aso (Bowen, 

L.J.). HRNNESSY V. WRIGHT (1888), 57 li. J. 

Q. B. 594, 606 ; 69 L. T. 705 ; 36 W^ B. 878 ; 4 
T. L. B. 661, 0. A. 

1688. To limit 6c particularise events.] — 
Thomson v. Birkley, No. 1598, poet. 

1689. Saving of unnecessary expense.]— >S ped- 
ding V, Fitzpatrick, No. 1579, ante. 


1590. ,] — ^Weinberger v. Ingus, No. 1586, 

ante. 

1691. Not to answer interrogatory — As to con- 
struction ot patent.] — Pltfs.* patent was for im- 
provements in railway carriage, streets, & other 
lamps, & their specification contained four claims, 
viz. for a lamp, a modified form of lamp, a method 
of supplying heated air, & a method of distributing 
the heated air. Pltfs. brought an action against 
defts. for infringement, & by the particulars of 
breaches delivered with the statements of claim 
they alleged infringement by defts. by using the 
mechanism claimed in those four claims & com- 
plained of a particular lamp sold by defts. Defts. 
applied for further & better particulars asking 
what parts of the specification & figures had been 
infringed, which of the lamps had been infringed, 
& whether pltfs. claimed all lamps with the 
methods of supplying & distributing the heated 
air, or only one of the two lamps claimed. At 
tbe hearing of the application pltfs. withdrew the 
allegation of infringement of the first claim : — 
JTeld : the particulars as so amended were sufficient 
as they told defts. what jiltfs. said they had done 
in infringement ; & it was not the office of par- 
ticulars to answer an interrogatory as to the con- 
struction of the patent. — Wenham CJo., Ltd. v. 
Champion Car Lamp Co., Ijtd., & Todeenhaitpt 

Co. (1890), 63 L. T. 827 ; 8 R. P. C. 22. 

1592. Not to ascertain evidence intended to be 
relied on by opposite side.] — If you give one side 
the opportunity of knowing the particulars of the 
evidence that is to be brought against him, then 
you give a rogue au enormous advantage. lie 
then may be able, although he has no evidence in 
support of liis own case, to shape his case & his 
evidence altogether in such a way as to defeat 
entirely the ends of justice. 

They may be surprised at the trial, that is, they 
may find evidence brought forward which they 
were not pi'cpared to meet, but which if they had 
time given them they would be able to meet. If 
such a case should arrive, it is provided for in two 
ways by the rules ; they may either apply to the 
judge at the trial to adjourn the trial, in order to 
enable them to meet it, or they may afterwards 
apply for a new trial on the ground of surprise ; 
but that does not entitle them to get from the 
pltfs. the particulars of their evidence before the 
trial comes on (Jersel, M.R.). — Benbow v. Low 
(1880), 16 Ch. I). 93 ; 50 L. J. Ch. 35 ; 41 L. T. 
119 ; 29 W. H. 265, C. A. 

1593. .] — There is no law which requires 

you to give particulars of the evidence which you 
are going to adduce to prove a particular fact 
(liORD Ehher, M.R.). — Cave v. Torre (1886), 64 
L. T. 516 ; 2 T. L. R. 405, C. A. 

1594. .] — ^Humphries & Co. v. Taylor 

Drug Co., No. 1577, ante. 

1595. .] — ^The statement of claim alleged 

that the directors of the pltf. association were 
shareholders of the deft, association, had 
instigated & concurred in the liquidator's applica- 
tion for the purpose of escaping from their liability 
t<i calls whicn, as members of the deft, association, 
they would be under if the claim of the pltf. 
association were enforced ; So that the liquidator 
So the directors of the deft, association So their 
solicitors knew that the directors of the pltf. 
association wore also shareholders of the deft, 
association, So also the improper motives which 
cM^tuated the said directors. 

A summons was taken out by the deft, associa- 
tion asking that the pltf. association might be 
ordered to give particulars whether the application 
for the order was instigated by the directors of the 
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Seci, 2. — ObjecU of particulars, Secis. 3, 4 <fe 5.] 

pltf. association verbally, or in writing, or other- 
wise, &, if verbally or otherwise, the words used, 
& the means used or adopted by the directors of 
the pltf. association to instigate such application, 
stating in detaU how such application was insti- 
gated ; & also w’hat were the improper nmtivos 
actuating the directors of the pltf. association, & 
how & in what manner were such motives known 
to the liquidator : — Held : a line must be drawn 
between requiring the pltf. association to make a 
sufficient statement- to prevent the deft, associa- 
tion being taken by surprise at the trial, & requiring 
it to disclose the evidence on which it intended to 
rely. — Briton Medical General Life Associa- 

tion, Ltd. r, Britannia Fire Association 
Whinney (18S8), 59 L. T. 889. 

1596. .] — Wootton f. SIE^^ER, No. 1584, 

ante. 

1597. .] — Aga Khan r. Times Pcblisiiing 

Co., Dvwson V. Same, No. 1580, ante. 


Sect. APPUCAHON FOR PARTICULARS. 

R. S. C., Ord. XDC., r. 7a. Before applying for particulars by 
summons or notice, a party may applv for them by letter. The 
co“*t8 of the letter and of any particulars delivered piurauant 
thereto .shall be allouablo on taxation. In dealing with the 
costa of any application for particulars by summons or notice, 
the provisions of this rule shall be taken into consideration by 
the Court or Judge. 

fNew Procedure List, Frvct cf, Part NC IV., Sect. 4, sub- 
secta 1 A 2, Sect. sub'sect, 2.3 

Sec also, li. S. (\, Ord. XIX,, it. 0, 7, p. 184, 
ante; Appendix K, Ngs. 11-L5a, Yearly Supreme 
(^ourt Practice. 

Time for delivery of particulars.] — See Sect. 7, 
sub-sect. 2, post. 

Objects of particulars.] — See Sect. 2, ante. 

In respect of what matters particulars ordered.] — 

See Sect. 6. post. 

Degree of particularity.] — See Sect. 5, post. 

Particulars in special cases.] — See Sect. 9, sub- 
sect. 9, post. 

Order for particulars.] — See Sect. 10, jwst. 

Effect of particulars.] — See Sect. 13, post. 

1598. Foundation of application — Inability of 
defendant to meet case.] — I’ltf., in an action for 
the seduction of liis daughter by the deft. & 
consequent loss of her services, alleged that deft., 
when engaging his daughter as servant, had 
entered into a contract to treat his daughter in a 
proper A becoming manner ; but that deft, had 
committed a breach of that contract by behaving 
U) his daugliter in an improper manner, namely, 
be seducing her whilst in his service, whereby she 
bad become pregnant, that in consequence of 
lier pregnancy tlie pltf. had lost her services. 
Deft, did not deny the seduction on oath, but 
sought to obtain particulars of the times & places 
at W'hich the alleged connection betw^een himself 
& pltf.’s daughter had taken place : — Held : under 
the circumstances deft., without denying the 
seduction on oath, was not entitled to an order 
for such particulai'S. 

This order is connect. The object of particulars 
is to prevent surprise, to limit A particularise 
events in order that both parties should come to 
trial fully prepared for the issues. Parties ought 
to be encouraged to avoid prolixity, & to clear the 
facts in dispute ; &; in actions on contracts par- 
ticulars were granted without affidavit, but only 
when such particulars were necessary to limit the 
inquiry at the trial. Now this is an exceptional 
class of case ; & is not f)ne in which, as a matter 


of coiuse, particulars ought to be given. If the 
deft, is placed at a disadvantc^e, & unable to 
meet his case, he ought in seeking particulars to 
make that fact appear ; & then he would lay a 
foundation for this application ; but he shrinks 
from that. I think the order of the master the 
judge perfectly correct. Appeal dismissed (Wat- 
kin Williams, J.). — Thomson v. Birkley (1882), 
47 L. T. 700 ; 31 W. R. 230, D. C. 

1599. Refusal on ground of undue delay — 
Appeal.]— In a case in w^hich the order applied for 
is in the discretion of a judge to grant or to refuse, 
in my oninion an appe^ ought not to be brought 
unless the facts were not fully before him, or 
unless an extreme case is made out. I should be 
extremely sorry if, with all the facts before him, 
the order of Denman, J., had been overruled. But 
the facts were not fully before him. 80 also, in 
my opinion, this court ought not to overrule the 
discretion exercised by the Divisional (^ourt except 
in an extreme case, or if the facts were not fully 
before it. In this case the application for par- 
ticulars was made very late. It is clear to me that 
the defts. knew wdiat the statement of claim meant , 
& they made no application till August. Under 
these circumstances wo cannot interfere w’ith the 
discretion exercised by the Divisional (^ourt 
(I^PES, L.J.). — Gouraitd r. Fitzgerald (1SS9), 
37 W. 11. 205 ; 5 T. L. R. 80, C. A. 


Kect. 4.— form of particulars. 

See R. 8. C.. Ord. XIX., it. 0, 7, p. 184, ante ; 
Appendix (\ Yearly Supreme Court IVactice. 

Degree of particularity.]" See Sect. 5, post. 
Particulars in particular cases.]— Sect. 9, 
sub-sect. 9, post. 


Sect. 5.— DEGREE OF PARTICULARITY- BEST 
PARTICULARS. 

See R. 8. C., Ord. XIX., it. 0, 7, p. 184, ante. 

Objects of particulars.] — See Sect. 2, ante. 

Particulars of misrepresentation, fraud, etc.]— 
See Part III., Sect. 7, ante. 

Particulars of breaches in actions for infringe- 
ments of patents.] — See Patents & Inventions, 
Vol. XXXVL, p. 778, Nos. 2572 et seq. 

1600. Best particulars.] — Higgins v. Weekes, 
No. 1612, post. 

1601. Acts of adultery.] — Under an order 

to give further & better particulars of the dates 
& places when & where alleged acts of adultery 
extending over ten months were committed, the 
petitioner must give the best particulars w^hich he 
can extract from the witnesses upon whom lui 
relies to prove his casjo. It is not a sufficient 
compliance with such an order to allege generally 
that the respondent & co-respondent were con- 
stantly meeting & were in the respondent’s 
boudoir & bedroom together, that they were 
frequently out riding & driving alone together, 
from which the court wdll be asked to infer that 
they committed adultery. — Hartopp v, Hartopp & 
Cowley (Earl) (1902), 71 L. J. P. 78 ; 87 L. T, 
188, C. A. 

1602. Full particulars.] — The statement of claim 
or the indorsement on the writ ought always to 
give full particulars rendering further particulars 
unnecessary (Quain, J.). — Anon. (1876), 1 Char. 
Cham. Cas. 35. 

1608. Particulars as general as statement of 
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claim — InBufflolent*] — It is a great contempt to 
deliver under an order, a particular as general 
as the declaration. — Brown v. Watts (1808), 
1 Taunt. 363 ; 127 E. R. 870. 

1604, .] — The delivery of a document, 

which merely furnishes to the deft, that degree 
of information as to the nature of the demand, 
etc., which might be gathered from the declaration, 
e.(/, which states the demand to be as set forth 
in the first six counts of the declaration, & enu- 
merates the usual common coimts, is not a com- 
pliance with a judge’s order to deliver a bill of 
imrticulars. 

There is no rule requiring any interval of time 
to elapse between the delivery of a bill of particu- 
lars, & of the declaration in the action. Semble : 
they may be delivered at the same time. — Batley 
V. Bale (1830), 6 L. J. C. P. 323. 

1605. Such information as would be expected by 
a reasonable person.] — The object of a bill of 
particulars is to control the generality of the 
declaration, Ac a deft, is entitled to such particulars 
of pltf.’s demand as will give him the information 
which a reasonable man would require respecting 
the matters against which he was called upon to 
defend himself. 


In an action by an engineer against a railway 
company for surveying their lines, etc., Ac for 
money paid, a general particular for surveying the 
country between certain places, including travel- 
ling charges and assistance, is sufficient without 
specifying the number of fields surveyed, or how 
much of the charge is for the engineer’s skill, 
time <fc labour, & how much for travelling expenses 
A: assistance. The particulars should specify the 
sums paid to deft.’s use. — Rennie v, Beresford 
(1840), 15 M. A: W. 78 ; 3 Dow. A: L. 404 ; 4 Ry. Ac 
Can. Cas. 129; 15 lu J. Ex. 78; 10 L. T. O. S. 370; 
153 E. R. 709, Ex, Ch. 

1606. Having regard to nature of acts by 

which damage done — Malicious falsehoods affecting 
property or trade.] — In an action for words not 
actionable per sc, but constituting an untrue 
statement maliciously published about the pltf.’s 
businep?, wliich statement is intended or reason- 
ably likely to produce, As in the ordinary com^c 
of thinjp does produce, a general loss of business 
as distinct from the loss of particular known 
customers, evidence of such general loss of business 
is admissible & sufficient to support the action. 

As much certainty particularity must be 
insisted on, both in pleading Ac proof of damage, 
as is reasonable, having regard to the circum- 
stances Ac to the nature of the acts themselves by 
Avhich the damage is done. To insist upon less 
would bo to relax old Ac intelligible principles. 
To insist upon moi'o would be the vainest pedantry. 
The rule to be laid down with regard to malicious 
falsehoods affecting property or trade is only 
an instance of the doctrines of good sense applic- 
able to all that branch of actions on the case to 
which the class under discussion belongs. ... In 
the case before us to-day it is a falsehood openly 
disseminated through the press — probably read 
& possibly acted on, by pei*sons of whom the pltf. 
Iras never heard. To refuse, with reference to 
such subject-matter, to admit such general evidence 
would bo to misunderstand Ac warp the meaning 
of old expressions, to depart from, & not to follow, 
old rules, Ac, in addition to all this, w^ould involve 
an absolute denial of justice Ac of redress for the 
wy mischief which was intended to be committed 
(Bowen, L.J.). — Ratcliffe v. Evans, [1892] 
2 Q. B. 624, 632 ; 01 L. J. Q. B. 535 ; 00 L. T. 

; 50 J. r. 837 ; 40 W. R. 578 ; 8 T. L. R. 
597 ; 30 Sol, Jo. 639, C. A. 


1607. Action for trespass.] — The particulars 
complained of trespasses committed by defts. in 
April & May, 1830, in a close “ which now is 
or heretofore was a rail or tramroad,” Afc destroy- 
ing the plates of the same, Ac laying down others. 
The evidence was, that defts. in Feb. 1829, took 
up some of the plates of the pltf.’s railway, Ac 
altered the course of part of it, carrying it over 
their own land, & made a transverse railroad, 
which crossed the site of the old railroad, Ac also 
the new railroad : — Held : the particulars were 
sufficient. — Monmouthshire Canal Co. v, Har- 
ford (1834), 1 Cr. M. Ac R. 014 ; 5 Tyr. 68 ; 4 
L. J. Ex. 43 ; 149 E. R. 1226. 

1608. Action for money had & received.] — In an 
action for money had Ac received, money paid, etc., 
the bill of particulars stated the action to be 
brought to recover £3,901, claimed by the pltf. 
for the amount of divers sums in cash paid Ac the 
value of divers bills given by the pltf. to the deft, 
at various times between Nov. 1, 1842, Ac May 12, 
1843, for the purchase-money of the pictures 
hereunder mentioned, the making of which pay- 
ments Ac giving of which bills the deft, procured 
from the pltf. by false Ac fraudulent representation, 
Ac in respect of the pltf. having discounted Ac paid 
the said bills : — Held : sufficient. — ^V rcubutt v, 
I^NNELL (1843), 1 Dow. Ac L. 318 ; 7 Jur. 519. 

1609. Action by engineer against raUway com- 
pany — For surveying lines & money paid.] — 
Rennie r. Beresford, No. 1605, ante. 

1610. Action against bank for balance — Over- 
charges by way of discoimt, interest, Ac com- 
mission.] — In an action against bankers by a 
customer for an alleged balance, the question being 
as to alleged overcharges by way of discount, 
interest Ac commission, pltf. liaving before action 
applied for, but failed to obtain any other infor- 
mation than was afforded by his pass-book, Ac 
having delivered general particulars claiming the 
whole amount of the gross balance ; — Held : defts. 
were not entitled to any further or better particu- 
lars, but pltf. was entitled to particulars of gross 
charges for “interest” & “commission.” — A dams 
r. Aston (1859), 1 F. AcF. 603, 604 ; 175 E. R. 871. 

1611. Fraudulent entries — Necessity to state 
general nature of falsity.] — A statement of claim 
alleged that defts. had made false At fraudulent 
entries in the books in order to make it appear 
that a profit had been earned, so that they might 
escape liability on their guarantee as to such 
profits of company, Ac that no profits had been, 
in fact. made. The defts. took out a summons 
asking for an account in writing of the particulars 
of the improper entries alleged in the claim, Ac 
an order was made on pltf. for further particulars. 
The pltfs. then delivered particulars, which 
consisted merely of a list of the entries of which 
they complained, but not showing in what way the 
entries were alleged to be fraudulent. On behalf 
of defts. it was held that they were entitled to 
know what was the case they had to meet : — 
Held : further particulars must be given ; the 
general natui-e of falsity must be stated. — D on- 
nelly V. Donnelly (1886), 31 Sol. Jo. 45. 

1612. Action against solicitors by administrator 
— Detention of securities belonging to deceased.]— 
O. lived for some years at New A'ork & died there 
in 1883. During his life he had relations with 
two young women named W., At after his death 
his relatives could not find his property, consisting 
chiefiy of bonds, Sc suspected the W.s of having 
acquired it, At they professed to have acquired 
it by gift from him. They were prosecute for 
for^ry, At in the course of the hearing W. At Co., 
their solicitors, were examined as witnesses. They 
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were acquitted, but on account of llio di8closui*e8 
made by the solicitors they were served with a 
writ in this action, an action by G.’s adminis- 
trator, in which they wei'o sueti for ttiat they 
detained from the pltf., the administrator of (it., 
certain securities & dociunents & alleged tliat the 
bonds A secitrities thus detaintMi were the proceeds 
of bonds, moneys & securities fraudulently & 
feloniously taken by the W.s from 0„ who was then 
an imbecile lunatic, & were handed by the W.s 
to the defts. & they received the same with 
notice of the fiaud, & pltf. claimed retimi of the 
securities. Defts. desu'od to have particulars : 
(1) of the bonds mentioned, the proceeds of which 
were the bonds claimed ; (2) the bonds feloniously 
taken ; (3) of the acts of fraud of felony imputed 
to the W.s A: of which defts. were said to have had 
notice; (1) of the class & character of the im- 
becility t>f lunacy of G. and the time at wliich such 
imbecility or lunacy excited ; and (5) the dates. 
The master allowed particulai*8 under the first 
head, but not of the others. The judge at cliam- 
bers upheld this decision. Deft, appealed : — 
Held : pltf. must give the best particulars he could 
of the bonds, securities or documents stated in 
the claim to have been feloniously taken. From 
the nature of the case it is impossible that pltf. 
can give any more than general paiiiculars of 
the bonds or securities claimed & the general 
nature of the case alleged between certain dates, 
etc. — IliGorNS r. Wkekes (1889), 5 T. L. R. 238. 

1613. Action for coercing persons to break 
contract — Conspiracy.] — An action was brought 
against several defts. for maliciously & wrongfully 
luocuring Ai coeiTtng certain persons to break 
contracts with pltf. k for con.sx)iracy wdth intent 
to injiu'e pltf. 

The action was one for a wrong done by one or 
more of defts. on which the pltt. might succeed 
at the trial against one or more, or all of them. 
His “ complaint ” was that they liad gone to i>er- 
sons who had entered into contracts with him & 
induced them to refuse to execute their contracts 
with him, & had thus injured him in his business. 
It might be that the defts. would not know the 
kind of threat in each case or by whom it was 
made, & therefore particulars liad been ordered 
& he had given them. Defts. were not satisfied 
& asked for further particulars ; & the question 
was whether they were entitled to them ; that is, 
if the particulars given wxtc not sufficient. New 
particulars were to inform the defts. of the case 
mtended to be made against them when, by reason 
of the generality of the pleading, this information 
W’M not given, to prevent unfair surprise at the 
trial, not to tie the other party down & limit 
his case unfairly at the trial. Were the particulars, 
then, fiist given sullicient to prcv(*nt unfair surprise 
upon the defts. at the trial ? Now pltf. had 
given the names of the contractois interfered 
with, & charged that defts. in each instance, or 
some one or other of them, went to each of the 
contractors & menaced him that if lie did not throw 
up his contract with pltf. the men would be 
withdrawn. Each of the defts. was charged with 
this ; Ac that was all the information he required. 
It was further stated that defts. effected their 
object by threatening the men with fines if they 
did not withdraw from working on pltf.’s contracts. 
That might give pltf. an alternative mode of 
proving his case, but it was given with fiill notice. 
Defts. were charged in each case with thi*catening 
to impose fines on the workmen if they did not 


give up the w^ork & that was sufficient by way of 
particulars. Defts., however, not satisfied, ob- 
tained an order for further particulars comprising 
the names of the workmen. Why, that was 
preposterous. The particulars first given wore 
sufficient ; the fuither particulars were not 
required (Esher, M.H.). — Tkmpbrton v. Russell 
(1893), 9 T. L. R. 319, C. A. ; subsequent proceedings, 
[1893] 1 Q. B. 715, C. A. 

1614. Action to restrain defendants from selling 
inferior qualities of plaintiffs’ goods as best quality 
— False representations as to quality of goods manu- 
factured.] — In an action to restrain defts. from 
fraudulently selling inferior qualities of goods 
manufactured by the pltfs. as their best quality, 
& from falsely & maliciously representing that the 
goods of the pltfs.' manufacture were inferior 
tG those of the defts.’ manufacture, pltfs. were 
ordered to give particulars of the names Ac 
addressc's of the persons to whom tho goods had 
been sold, as well as the times Ac places of such 
sales : — Held : pltfs. by giving particulars of the 
times Ac places of the ^eged sales were giving to 
the defts. all the information that they required 
to enable them to meet tho case made by the pltfs. ; 
Ac that it was not necessary to give particulars of 
the names addresses of the purchasers. — Duke 
Ac Sons r. Wisden Ac Co. (1897), 77 L. T. 07 ; 13 
T. L. K. 481 ; 41 Sol. Jo. 006, 0. A. 

1615. Action for libel — Justification.] — Deft, to 
an action for libel who pleads a justification must 
state in his defence or in his particulars of justi- 
fication the specific facts or instances upon which 
he relies in order to prove his plea, Ac he can obtain 
inspection of the pltf.’s books or documents only 
in i*e8pect of such specific foci s or instances. 

To an action by a firm of stock Ac share dealers 
for a libel in a newspapcT, the innuendo placed 
upon the alleged libel being that it meant that the 
pltfs. carried on their business in an improper 
manner and were fraudulent stock Ac share deafeis 
Ac persons w^ho could not be trusted in business 
dealings, the deft, pleaded a justification Ac 
delivei*ed particulars of the plea in whicli he alleged 
that tho pltfs. were not members of the Ix)ndon 
Stock Exchange, but were concerned in running 
a “ bucket shop,” Ac that they did not carry on the 
ordinary & legitimate business of stockbrokers, 
but were entirely dependent for their profits upon 
the losses made by their customers. In a further 
set of particulars the deft, gave the names of, Ac 
extracts from, certain pamphlets on methods of 
money-making issucMl by tho pltfs. In neither 
set of particular's did the deft, give any specific 
instance of the commission by the pltfs. of any 
fraudulent or improper act, or the name of any 
pcirson alleged to have been defrauded by, or to 
have suffered loss at the hands of, the pltfs. Deft, 
having taken out a summons for an order that he 
should be at libei'ty to inspect the books of the 
pltfs. for a cartain period ; — Held : as tho par- 
ticulars of justification contained no specific 
instances of the misconduct alleged, they were 
too general to entitle the deft, to inspection of 
the pltfs.’ books. — A rnold Ac Butler v. Bot- 
TOMLEY, [1908] 2 K. B. 151 ; 77 L. J. K. B. 584 ; 
98 L. T. 777 ; sub nom. Arnold v. Bottomlby Ac 
Odhahs, Ltd., 24 T. L. K. 3(55; 52 8ol. Jo. 300, 
C. A. 

1616. Against association of traders formed 

for purpose of supplying information — Inquiry 
made by member of association.] — ^The defts., an 
association of traders formed for the purpose, 
inter alia, of supplying information to its members, 
issued a report in which appeared an inquiry as 
to the address of tho pltf. Pltf. sued the defts. 
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in respect of tliis publication, alleging that by it 
the defts. meant & were understood to mean that 
he had moved from the address where he had resided 
for eight years & where he stUl resided, without 
leaving any indication of his movements, with the 
object of avoiding payment of his debts. Defts. 
denied the innuendo & pleaded that the words 
wore published on a privileged occasion & without 
malice. Defts., by their particulars, stated that 
a member of their association made an inquiry 
with regard to the pltf., & the secretary, in pur- 
suance of his duty to further the objects of the 
association, instructed their inquiry officer to 
inquire for the pltf. that the inquiry officer 
was informed that the pltf. had left, & thereupon 
the defts., in the honest belief that this was true, 
published the information for the benefit of the 
members. On an application by the pltf. for 
further & bettor particulars : — Held : defts. were 
bound to give further particulars to enable the 
pltf. to test the question whether the inquiiy 
was made by a member of the deft, association. — 
Elkington V, London Assoc iation for Pro- 
tection OF Trade (1011), 27 T. L. K. 329, 0. A. 


8e(t. 0. -in respect OF WHAT MATTERS 
ORDERED. 

See II. S. C., Ord. XIX., rr. 6, 7, p. 184, anie. 

1617. “ Any matter stated — Traverse of allega- 
tions — Onus on party asking for partlcidars.]— - 
Where the onus of establishing a positive or negative 
allegation lies on pltf., the court will not order deft, 
to give particulars of his traverse of that allegation. 

Such a travei-se is not a “ matter stated within 
Ord. XIX., r. 7 . — Wkinreuger v, Inglis, [1018] 
1 Ch. 133; 87 I.. J. Ch. 148; 118 L, T. 208; 34 
T. L. It. 104; 62 Sol. Jo. 160. 

iei8. Traverse involving affirmative 

allegation.] — In a suit for restitution of conjugal 
rights, the wife by her petition alleged that the 
husband withdiow from cohabitation with her, 
& h^ kept & continued away from her without 
any just cause whatsoever, had refused & stUl 
refused to render her conjugal rights. The hus- 
band by his answer deni^ that he had without 
any just cause withdrawn from cohabitation or 
that he had refused or stiU refuel “ without 
reasonable cause to render to the petitioner 
conjugal rights. On an appUcation by the 
petitioner for particulars of the respondent’s answer 
on the ground that such pleading was embarrass- 
ing : — Held : the answer was not a mere traverse 
by the respondent of the allegation in the petition, 
but involved affirmative allegations by him that 
he h^ “ just cause for withdrawing from 
cohabitation “ reasonable cause ” for refusing 
to render conjugal rights, & that the petitioner 
was therefore entitled to particulars of any charges 
or facts on which the respondent relied as justifying 
his conduct. — MacLulicii v. MacLuijcii, [1920] 
P. 430 ; 89 L. J. P. 242 ; 124 1.. T. 66, O. A. 

1619, — — Matters stated expressly or by 

reasonable implication.] — ^An action for an in- 
jimction to restrain the sale or advertisement of 
wneless valves under the designation of “ Hadio 
Micro ’’ or under any other designation so closely 
resembling the pltfs.’ designation as to be cal- 
culated to deceive. The pltfs. by their statement 
of claim alleged that they had long been accus- 
tomed to place certain of tlxeir valves on the market 
under the name “ Itadio Micro ** ; that the name 
was well known in the U niied Kingdom as indicating 


the goods of the pltfs., & that cartons of a dls- 
tincwve appearance containing their valves & 
bearing the words “ Radio Micro ” were well 
known to the trade & the public as signifying that 
such goods were the goods of the pltfs. h\ii4/hor, 
that the defts. had advertised &; sold wireless 
valves marked “ Radio Micro,” packed in cartons 
also marked Radio Micro,” & so closely resembling 
the pltfs.* cartons as to be calculated to deceive ; 
that the goods so sold by the defts. wore not the 
goods of the pltfs., but a fraudulent Sc obvious 
imitation thereof. Hie pltfs. cited an instance 
of the type of the act complained of. The defts. 
having by paragraph 3 of their defence simply denied 
each Sc all of those allegations, the pltfs. applied 
that paragraph 3 of the defence might be struck out, 
or that, in the alternative, particulars might be 
delivered as follows : (a) If it were contended 
that the words “ Radio Micro ” were in use by 
others than the pltfs., particulars of such user, 
stating the name of the pei'son or iirm. Sc the earliest 
date of such user ; (h) if it were contended that 
the pltfs.* cartons were not distinctive, particulars 
of cartons, if any, in use by other firms Sc relied 
on by the defts. Sc of the features alleged to be 
common to the trade, Sc by whom Sc when used ; — 
Held : on the footing of the action being one of 
passing-oil, that the defts.* denial involved no 
affirmative allegations on their part, & that, as 
the onus lay upon the pltfs. to establish their 
allegations, the court would not order the defts. 
to deliver particulars of their traverse of those 
allegations. 

My jurisdiction to order particulars depends upon 
Ord. XIX., rr. 6 & 7. Ord. XIX., r. 6, says that 
in all cases where particulars may be necessary 
beyond such as arc examplifiod in the forms, 
l^articulars shall bo stated in the pleading. Rule 
7 , says : “a further Sc better statement of the nature 
of the claim or defence, or further or better par- 
ticulars of any matter stated in any pleading, may 
in all cas<^8 be ordered upon such terms as may be 
just .” The nature of the defence hero is perfectly 
clear Sc no further particulars aie at all necessaiy, 
because the natui*e of the defence, so far as the 
particular allegations by the pltfs. are concerned, 
is that the onus is on the pltfs. to prove what they 
have alleged. If that were all, it is clear that 
under the wording of those rules I have no juns- 
diction to order particulars. I have jurisffiction 
to oi*der particulars in any matter stated in any 
pleading requiring particulars. I have then to 
find whether there isanytliing stated in the defts.* 
pleading in respect of which I am entitled to order 
particiilai*s. The authorities show this, that the 
word ” stated ” in the rule means stated expressly 
or by reasonable or necessary implication. . . . 
I cannot see that the defts. are setting up any 
affirmative case against the pltfs. It seems to 
me that it is for the pltfs. to prove their case. 
Sc that they cannot call upon the defts. to give 
particulars which will merely assist the pltfs. in 
preparing for trial the case which it is for them 
to prove (Clauson, J.). — 1a Radiotechnlque 
V. Wbinbaum, [1928] I Ch. 1 ; 97 L. J, Ch. 17 ; 
137 L. T. 638; 71 Sol. Jo. 824; 44 R. P. C. 
361. 

1620. General denial — ^No affirmative 

case set up.] — ^An interrogatory involving a 
question of foreign law is not permissible uffiess 
the party interrogated is shown to be an expert 
in that law. 

In this case if an application had been made 
for particulars it ought not to have been granted, 
because the deft, has contented himself with a 
general denial of the pltfs.* case Sc has not set 
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7 : Svb-accfs, 1 d: 2, Sects, 8 d; 9 ; Sitb-sect, 1.] 

up any case of his own to which an order for 
particulars would be applicable (Bakkes, L.J.). — 
Perlak Petroleum Maatschappij v, Been, 
[1924] 1 K. B. Ill ; 68 Sol. Jo. 81, C. A, 

Documents privileged from discovery.] — 

See Discovery, Inspec’tion Interrogatories, 
Vol. XVIII., p. 80, No. 367. 

1621. In any “ pleading, notice, or written pro- 
ceeding — Notice of grounds of opposition — 
Petition for compulsory licence.] — petition was 
presented to the BoaM of Trade, under sect. 24 
of the Patents & Designs Act, 1907, for a com- 
pulsory licence to be granted by certain patentees. 
Notice* of grounds of opposition was given by the 
patentees to the board. The board referred the 
petition to the Iligh Court. The petitioners asked 
tliat the patentees might be ordered to furnish 
particulars of theii* grounds of oj^position :—HeId : 
the notice of grounds of opposition was not given 
in any proceeding before the High Court, & 
consequently was not a “ pleading, notice, or 
written proceeding ” within Ord. XIX., r. 7 ; 
but was merely optional information upon which 
the board was asked to dismiss the petition, & 
that therefore the order asked for would not be 
made. — He Robin Electric Lamp Co., Ltd. 
(1914), [1914] 2 Ch. 461 ; 84 L. J. Ch. 49 ; 111 L. T. 
1062. 

Particulars in special cases.] — Sec Sect. 9, 
sub-sect. 9, j)osf. 


Sect. 7. —DELIVERY OF PARTICULARS. 

Sub-sect. 1. — How Delivered. 

See R. S. C., Ord. XIX., it. 10 & 11, pp. 54, 11, 
attic. 


Sub-sect. 2. — Time for Delivery. 

R. S. C., Ord. XIX., r. 7b. Particulars of a claim shall not be 
ordered under Rule 7 to be delivered before Defence unless the 
Court or Judge shall bo of opinion that they are necessary or 
desirable to enable the defendant to plead or ought for any 
otlier special reason to be so delivered. 

[New Procedure Liet, see Pp.actice, Part XCIV„ Sect. 4, sub- 
sects. 1 & 2.] 

1622. After delivery of defence.] — In an action 
for personal injuries, where the accident out of 
which the action arose occurred in 1880 &; the 
statement of claim was delivered in 1886, claiming, 
mter alia, £4,000 for loss of business: — Held: 
defts. were entitled to particulars of the loss of 
business, notwithstanding that their defence had 
already been delivered. 

I am of opinion that an order must be made that 
the pltf. must give such particulars as he can of 
loss of business. I am astonished to hear it 
suggested that particulars could not be ordered 
of loss of business. Certainly such particulars 
have been given every day without an order. 
I think that the master could not have had his 
attention called to the striking circumstance 
in this case that the accident happened six years 
ago, & that the pltf. must, therefore, have some 
means of knowing what business he had lost. 
I certainly think, & so far as I am concerned will 
see, that in every case where particulars can be 
given they should be ordered to be given (Cave, J.). 
— Watson v. North Metropolitan Tramways 
Co. (1886), 3 T. L. R. 273, D. 0. 


1628. .] — The statement of claim in an 

action by a principal against his stockbroker to 
open settled accoimts, alleged fraud, & that pltf. 
was unable to give particulars before discovery. 
An application by defts. for particulars was ordered 
to stand over till a statement of defence had been 
put in. 

A deft, by delivering his statement of defence 
does not waive his right to particulars. — Sacjhs v, 
Speilman (1887), 37 Ch. D. 295; 67 L. J. Ch. 
658 ; 58 L. T. 102 ; 36 W. R. 498. 

1624. Before delivery of defence — General allega- 
tions.] — Pltfs. were a building society in liquida- 
tion. Defts. had been their sole bankers since 
1887, & had from time to time made advances to 
them. The object of the present action was to 
impeacli all such advances on the ground that at 
the time they were made there was no borrowing 
power available, & to recovery money which the 
bankers had repaid themselves in the account. 
The statement of claim impeached all the advances 
generally. There had been, in fact, some fifty- 
six advances. The borrowing power depended 
on the Building Societies Act, 1874 (c. 42), 
s. 16 (2). There was no disput-e as to the 
meaning of this sub-section. It was admitted 
that the borrowing power at any moment was 
equal to two-thirds of the mortgages minus the 
good loans ; & that any advance in excess of the 
borrowing power was not to be counted in the 
good loans, but treated as es instanti & iiermanently 
void or non-existent altogether, & not capable 
of being validated by any doctrine of relation 
back on a subsequent revival of such intermittent 
borrowing power by payment off of good loans, 
or increase of mortgages. Defts., before putting 
in their defence, applied for particulars of the 
loans which pltfs. intended to impeach, but 
subsequently limited their demand to the instances 
on which pltfs. intended to rely at the trial. They 
wanted particulars showing what was the boiTow- 
ing power at the date of each such impeached 
loan, in order to know what case they had to meet. 
It was highly improbable that every one of the 
bank’s advances was made at a time when there 
was no power to borrow, & in the case of an 
mtermittent power to borrow, it was for pltfs. 
to show the loans were invalid. Pltfs. said the 
application was premature, & the particulars 
were unnecessary for drawing the statement of 
defence. The overborro wings were so large that 
primd fade it was for defts. to show their advances 
had been made during a borrowing-power interval. 

The case is somewhat like a breach of trust. 
I do not think pltfs. have sufficiently informed 
defts. of the case they have to meet. If there has 
been one case of impeached loan pltfs. would have 
to give particulars snowing their borrowing powers 
at the time of such loan. Pltfs. must xnakie out 
their own case. They & their liquidator are in 
some difficulty owing to the way the accounts 
have been kept. That makes no difference as to 
particulars. Pltfs. cannot come to the court & 
say they were unable to give particulars. The 
right course was to order the pltfs. to give some 
proper particulars before the defence was put in. 
The claim is too general, more particularity was 
required. Pltfs. must pick out the cases on which 
they intended to rely at the trial (CniTTy, J.). — 
North London Commercial I^ermanbnt Build- 
ing Society v, Parr’s Banking Co. (1896), 40 
Sol. Jo. 98. 

1625. Discretion ol court.] — ^The pltf. in a 

libel action alleged in his statement of claim 
that after the outbreak of war he was engaged, 
with official sanction, in relief & other work on 
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behalf of British prisoners of war & in conveying 
to them money, food, & clothing, from their 
relatives & friends. The statement of claim then 
set out the alleged libel, which was to the effect 
that the American Ambassador in Berlin had 
warned the British public against confiding 
anything to the pltf. The defts., before delivering 
their defence, obtained a master’s order for 
particulars of the pltf. ’s allegations as to his official 
position, his relief & other work, the things 
conveyed by him to prisoners. &- as to the relatives 
& friends referred to. An appeal from the master 
to the judge was dismissed : — Held : though the 
allegations in question might not be necessary, 
yet, as evidence that they were true would no 
doubt be given at the trial, they could not be said 
to be immaterial to the pltf.’s case, therefore 
he was bound to give the particulars, 6l that the 
question whether they should be given was a 
matter of discretion & there was no reason to 
interfere with the way in which it liad been 
exercised. — Gabton v. United Newspapeiib, Ltd. 
(1915), 82 T. L. K. 148, C, A. 

1626. Before delivery of statement of claim — 
Application premature.] — Where application was 
made for particulars before the statement of claim 
had been delivered : — Held : the deft, had come 
too soon & no order was made. —Boss Gums 
(1875), 1 Char. Cham. Cas. 3(5 ; Bitt. I*rac. (’as. 
53. 

1627. Possible withdrawal of defendant — 

Savings of costs.] — In an action for money lent no 
dates were indorsed on the writ, particulars were 
ordered before the statement of claim should be | 
delivered, as costs miglit be saved through the 
possible withdrawal of tlie deft. — Barki5R v. 
Wood (187(5), 2 Char. Cham. (’as. 15; Bitt. 
Prac. Cas. 127. 

See B. 8. C., Ord. XIX., r. 7 b, supra. 

1628. Stipulation as to time in order for delivery 
— Exclusion of evidence at trial in default.] - 

Payne v. Davis, Xo. 1719, post. 

1629. Dismissal in default.] — By Ord. 

XIX., r. 7, “a further & better statement of the 
nature of the claim or defence & better particulars 
of any matter in any pleading, notice, or written 
proceeding requiting particulars, may in aU cases 
be ordered, upon such terms, as to costs dc other- 
wise, as may be just.” 

Where a pltf. is ordered to give ijarticulars, one 
of the terms of the order may be that the action 
shall be dismissed unless the particulars are 
delivered within a certain time. 

It is not necessary to decide whether Ord. XXV'., 
r. 9, applies whether within the meaning of that 
rule paiCiculam are part of the pleadings, though 
1 am inclined to think that that is so (Lofeb, L.J.). 
— Davey V. Bentinck, [1893] 1 Q. B. 185 ; (52 
L. J. Q. B. 114 ; (57 L. T. 742'; sub nom. Davy v. 
Bentinck, 41 W. K. 181 ; 4 K. 144, C. A. 

1630. Within fourteen days after discovery.] 

— Pleadings will not necessarily be struck out as 
embarrassmg because they are inconsistent. In 
an action by the representatives of a wife against 
the executor of the husband in respect of sums of 
money & stock alleged to have been received by 
the husband as trustee for the separate use of the 
wife, the defence pleaded (1) that the sums had 
not been received ; (2) if i*eceived, not as trustee ; 
(3) if received, repayment ; (4) alternatively, free 
gift by the wife to the husband ; (5) alternatively, 
accord & satisfaction ; (b) alternatively, set-off ; 
(7) the Statute of Limitations ; (8) laches A: delay. 
On a summons to have defences 3, 4, 5 & (3 struck 
out, North, J., declared that the statement of 
defence was embaiTaesing & gave deft, leave to 

p.p. — 7 


amend. Upon appeal, the court dischai^ed the 
order of North, J., & directed deft, either to 
amend or to give particulars within fourteen days 
after discovery of documents . — Re Morgan, 
Owen v. Morgan (1887), 35 Ch. D. 492 ; 5(5 
L. J. Ch. 603 ; 50 L. T. 503 ; 35 W. B. 705, C. A. ; 
subsequent proceedings,, sub nom. Re Howel Morgan , 
Owen v. Morgan (1888), 39 Ch. D. 316, C. A. 

1031 , Delivery after time stipulated — 

Waiver of irregularity — Amendment by consent of 
claim after delivery.] — ^An order was obtained for 
delivery of particulars of set-off within a fort- 
night ; they were not delivered for five weeks, but 
after the delivery an order was made by coiwent 
for the amendment of the declaration. This is 
a waiver of the irregularity in the delivery of the 
particulars. — Wallis v. Anderson (1829), Mood. 
& M. 291, N. P. 

Before or after discovery.] — See Discovery, 
Inspection & Interrogatories, Vol. XVIII., 
pp. (55-66, Nos. 238-243. 

Election petitions.] — See Elections, Vol. XX., 
p. 159, Nos. 1317 et seq. 

Sect. 8.~-0MISSI0N TO GIVE PARTICULARS. 

See B. S. C., Ord. XIX., rr. 6, 7, p. 184, ante. 

[New Procedure List, nee Practice, Part XCIV., Sect. 5, sub- 
si ct. 2.] 

1632. Amendment by stating particulars re- 
quired— Misrepresentation.] — Seligmann v. Young, 
No. 239, ante. 

1633. Mere error in pleading.] — 1 think r. 0 of 
Ord. XIX. is only a rule of pleading, &; I believe 
(hat this lias been so decided by the Court of 
Apjieal. Though the omission of one party to 
c( imply with the rule gives a right to the opposite 
pai’ty ti) complain, yet it is an error in pleading <fc 
nothing more, I should be prepared so to decide, 
if the point had not already been decided. Ought, 
then, the generality of an allegation of fraud to 
be a bar to the right to discovery ? It seems to 
me that the very fact that the pleader is unable 
to plead except in general terms, is in many cases 
the very reason ’svhy he should have discovery from 
the other party, so as to enable him to plead 
the fraud in detail. If at a particular stage of an 
action you are stopped by reason of your ignorance 
of some fact which is known only to the other 
party, that is the very reason why you should have 
discovery of that fact from him, & what difference 
does it make whether you are stopped at the trial 
or before ? I say this in order to show that 
r. 0 of Ord. XIX. is only a rule of pleading, & we 
ought not, 1 think, to scan the pleadings too 
narrowly upon a question of the right to discovery 
(Bowen, L.J.). — Leitcti v. Abbott (1886), 31 
(^h. D. 374 ; 55 L. J. Ch. 400 ; 54 L. T. 258 ; 50 
J. P. 441 ; 34 W. B. 506, C. A. 


Sect. 9.— WHEN PARTICULARS REQUIRED OR 
ORDERED. 

Sub-sect. 1. — In General. 

See B. 8. 0., Ord. XIX., rr. 6, 7, p. 184, ante. 

Diew ProoeduM List, ses Practicb, Part XCIV., Scot. 4, sub* 
sects. 1 & 2.] 

In respect of what matters — Matters ** stated ” 
in any pleading, noUoe, or written proceeding.] — 

See S^t. 6, ante^ 

1634* Every case where particulars can be 
given.] — Watson r. North Metropolitan Tram- 
ways Co., No. 1622, ante. 
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Sect. 9. — When particiUars required or ordered : Sub- 
aecis, 1,2, 3, 4 5.] 

1685. When demand not of vexatious or oppressive 
character.] — ^But the court on an ai^plication by a 
pltf. for particulars or for further & better par- 
ticulars. must, before acceding to it, be capful to 
see that the demand is not of a vexatious or 
oppressive character, or the material facts being 
pleaded by deft, in the statement of defence or 
stated in the particulars if such liave been delivered 
to liim with sufficient pi'ecisiou to enable the pltf. 
to know & prepare himself to deal with them, that 
l)ltf, is not covertly endeavouring to get something 
more to which he is not entitled, viz., the dis- 
closiu’o t)f the evidence to prove those facts which 
inay be in the deft.’s possession. The special 
circumstances of each case liave to be carefully 
considered. — W ooiton v. SiEVipm. [1913] 3 K. B. 
499; S2 L. J. K. B. 1242; 109 L. T. 28; 29 
T. L. R. 590; 57 Sol. Jo. 009, C. A. 

1636. Not where cause of action fully Sc un- 
ambiguously stated.] — Where the cause of action 
is fully & unambiguously stated in the declaration 
&; the nature of pltf.’s demand is clearly disclosed, 
an order for particulai*s of pltf.’s demand will not 
be made. — S tannard v. Ullithornk (1830), 3 
Bing. N. V. 320 ; 5 Dowl. 370 ; 3 Scott, 771 ; 132 
E. R. 130. 

1637. Inability of defendant to give better par- 
ticulars.] — >Iar.«*haij. V. Inter-Oceanic Steam 
Yachting (^o.. No. 1700, poet. 

1638. .]— Higgins i\ Weekes, No. 1012, 

ante. 


Sub-sect. 2. — Account, Action for. 

See R. S. C., Ord. XIX., rr. 0, 7, p. 184, 

1639. Claim for amount to be ascertained by 
account.] — The deft., before putting in a defence, 
applied for an account, with dates & items of the 
particulars of the £27,000, mentioned in the state- 
ment of claim, & Pollock, B., made an order 
accordingly : — Held : on appeal, that the action 
not being a mere legal demand for an ascertained 
sum, but an equitable claim for an amount to be 
ascertained by an account, the iiarticulars asked 
for were not required to enable the deft, to frame 
lier defence & that the pltf. ought not to be ordered 
to furnish them. — Augustinus v. Nerin<’KX 
(1880), 10 Ch. D. 13 ; 43 L. T. 458 ; 29 W. li. 225, 
C. A. 

1644). .] — ^Where a pltf. claims to recover 

a definite sum made up of a number of items he 
will be ordered to give particulars of demand 
though he will not be ordered to do so if he only 
claims an accoimt. 

The pltfs. by their statement of claim alleged 
that they & their testator had paid sums of money 
under a contract of suretyship under which the 
deft, was also liable & that, after deducting con- 
tributions received from other quarters, the balance 
paid by them was £10,233 ; that the deft, had 
paid nothing & was liable to pay the pltfs. one-half 
(;f this balance & the pltfs, claimed payment of 
£8,116. The deft., before putting in his defence, 
applied for an order that the pltfs. might give 

particulars of the sums making up the £10,233 ; 

Held : as the pltfs. did not ask merely for an 
account but claimed payment of a definite sum, 
they must give particulars of demand. — B lackib 
V. OSMA8TON (1884), 28 Ch. D. 119 ; 54 L. J Ch 
473 ; 62 L. T. 0 ; 33 W. R. 158, C. A. 

1641. .J — An administrator of the proijerty 


of pltf., who had been convicted of felony, was 
appoint^ under sect. 9 of the Forfeiture Act, 
1870. Pltf. claimed an account of the property 
received by the administrator, alleging that the 
latter had received rents Sc articles which pltf. 
was unable to specify. An order that pltf. should 
deliver particular of the rents, etc., referred to 
having been made : — Held : the order was wrongly 
made. — O arb v. Anderson (1901), 18 T. L. R. 
200, C. A. ; eubeequent proceedings^ [1903] 2 Oh. 
279. 

1642. Claim to recover definite sum.] — Blaokie 
V. Osmaston, No. 1640, ante. 

1643. .] — It was alleged by counterclaim 

to a redemption action that the mortgage com- 
prised (1) certain commission; (2) a sum also 
secured by bills of exchange ; (3) a sum due on 
open account, & that the mortgagee had received 
divers sums in respect of the bills of exchange & 
on the open account. The mortgagee counter- 
claimed for an account & foreclosure or sale. 
Particulars of the sums received by him on the 
bills of excliange & open account were ordered to 
be given. 

In the first place this is a case in which the sum 
claimed is a definite sum. In the next place it is 
not a matter of course that particulars shoffid be 
given. If an account is asked for by a claim or 
counterclaim, A the court sees an account will be 
necessary, there may be very good reasons for 
saying no particulars should be given, & that the 
account shall not be given twice over. But it 
does not seem to me that merely because an 
account is asked for particulars should be refused. 
If in a case of a simple foreclosure action the pltf. 
had been in receipt of rents & profits, & the deft, 
said he did not Imow what to pay or tender, the 
fact that the pltf. asked for an account woffid not 
be sufficient reason to refuse to give particulars. 
I think this is a case in which the particulars asked 
for in respect of the sixth paragraph of the counter- 
claim should be given (North, J.). — Kemp v. 
Goldberg (1885), 36 Ch. D. 505, 507 ; 56 L. T. 
736 ; 36 W. R. 278. 


Sub-sect. 3. — ^Account Stated or Settled. 

R. S. C., Ord. XX., r. 8. In every case In which the cause of 
action is a stated or settled account, the same shall be alleged 
with particulars, but In every case in which a statement of 
account is relied on by way of evidence or admission of any other 
cause of action which is pleaded, the same shall not be alleged 
in the pleadings. 

SeCy generally y Contract, Vol. XII., pp. 671 
et seq. 


Sub-sect. 4. — ^Breach of Trust. 

See R. S. C., Ord. XIX., rr. 6, 7, p. 184, ante ; 
Scy generally y Trusts Sc Trustees, Vol. XLIII. 

1644. Particulars must be alleged.] — The rules 
require that in cases of breach of trust particulars 
shall be alleged in the pleadings, Sc without amend- 
ment it would have been hopeless for the pltfs. 
to have sought to charge the trustees with a breach 
of trust other than that alleged in the pleading 
(Warrington, J .). — Re Wbightson, Wrightson 
V. Cooke, [1908] 1 Ch. 789 ; 77 L. J. Ch. 422 ; 98 
L. T. 799. 

1645. General allegations.] — A legatee of lease- 
holds claiming an account on the footing of wilful 
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default from the executors, by Ids statement of 
claim stated that the defts* had in various ways 
misapplied part of the rents of the leaseholds, 
thereby injured the pltf. & committed breaches of 
trust, & went on to state one particular breach of 
trust : — Held : the general allegation of breaches 
of trust ought to be struck out, unless the pltf. 
furnished particulars within a week . — Re Ansticb, 
Anstich V. Hibbbix (1885), 64 L. J. Ch. 1104 : 52 
L. T. 672 ; 33 W. R. 557. 

Liability of personal representatives — ^Account on 
footing of wilful default.] — See Executors &; 
Administrators, VoL XXTV., p. 682, Nos. 7086 
et seq» 


Sub-sect. 5. — Damages — General, and Speciaj,. 

See R. S. 0., Ord. XIX., rr. 6, 7, p. 184, a/dr, &, 
generally. Damages, Vol. XVll., p. 153, Nos. 547 
et seq. 

Aggravation & mitigation of damages.] — See 

Part III., Sect. 9, a7ite ; generally. Damages. 
Vol. XVII., p. 120, Nos. 290 et seq. 

Denial or defence as to damages.] — See Part IV., 
Sect. 3, ante. 

Damages In actions for libel or slander.] — See 

Libel & Slander, Vol. XXXII., p. 164, Nos. 1984 
et seq. 

1646. General damages — Action for libel — Im- 
puting insolvency to bank.] — In an action for libel, 
where insolvency had been imputed to the pltf.’s 
bank, pltfs. were ordered to give particulars of the 
branches on which the run was made A the period 
of the continuance of the run, but not the par- 
ticulars as to whether the run was made by 
depositors or ordinary customers nor as to the 
quantum of damages claimed <fe how it was made 
up. — London & Northern Bank, Lti>. v. 
Newnes (George), Ltd. (1900), 16 T. L. K. 433, 
G. A. 

1647. Special damages — Reasonable particu- 
larity & certainty.] — In all actions on the case 
where the damage actually done is the gist of the 
action, the character of the acts themselves 
which produce the damage, & the circumstances 
under which these acts are done, must regulate 
the degree of certainty & pai'ticularity with which 
the damage done ought to be stated & proved. As 
much certainty & particularity must be insisted 
on, both in pleading proof of damage, as is 
reasonable, having regard to the circumstances 

the nature of the acts themselves by which the 
damage is done. To insist upon less would be to 
relax old & intelligible principles. To insist upon 
more would be the vainest pedantry (Bowen, L.J .). 
— Ratclipfe V. Evans, [1892] 2 Q. B. 624 ; 61 
L. .T. Q. B. 635 ; 66 L. T. 794 ; 50 J. P. 837 ; 40 
W. R. 578 ; 8 T. L. R. 679 ; 36 Sol. Jo. 539, C. A. 

1648. Expenditure incurred by breach of 

agreement.] — ^W^here a pltf. avers by way of 
special damage to him by deft.’s breach of agree- 
ment, that he, pltf., has sustained certain expenses, 
he need not furnish particulars of the special 
damage. — Retallick v. Uawkes (1836), 1 M. 
& W. 673 ; Tyr. & Gr. 1134 ; 160 E. R. 563. 

1649. Loss of business — General evidence — 

Action for slander.] — In an action for slander of 
pltf. in his business of innkeeper, it is sufficient to 
anege & prove, as special damage, a general loss 
of custom, without stating the names of the cus- 
tomers who ceased to frequent the inn. — E vans 
V. Harris (1866), 1 H. & N. 251 ; 26 L. J. Ex. 
31; 166B. R. 1197. 


-.] — ^Action by a 
trader charging that the deft, falsely & maliciously 
spoke &; published of the wife of the pltf., who 
assisted mm in his business, & in relation to such 
business, certain words charging her with having 
committed adultery upon the premises where the 
pltf. resided & carried on business, whereby the 
pltf. was injured in his business, & certain specified 
persons & others who had theretofore dealt with 
him ceased to do so : — Held : (1) the action was 
maintainable on the groimd that the injury to the 
pltf.’s business was the natural consequence of the 
words spoken, which would prevent persons resort- 
ing to the pltf.’s shop ; (2) special damage might 
be proved by general evidence of the falling off 
of the pltf.’s business, without showing who the 
persons were who had ceased to deal with the 
pltf., or that they were the persons to whom the 
statements were made. — Riding v. Smith (1876), 
1 Ex. D. 91 ; 45 L. J. Q. B. 281 ; 34 L. T. 500 ; 
24 W. R. 487. 

1651. Particulars of how business 

falling off refused. — Particulars of the names & 
addresses of persons mentioned in the statement of 
claim & of how pltf.’s business was falling off 
refused in an action of slander. — W ingard v. 
Cox, [1896] W. N. 106 ; Bitt. Prac. Cas. 144 ; 2 
Char. Cham. Cas. 33. 

1652. Withdrawal of intending sub- 

scribers to loan — Loss of benefit of concessions.] — 

Where pltf. in an action for libel alleged, inter alia, 
in his statement of claim, that by reason of the 
libel certain persons who were about to subscribe 
to a loan in which pltf. was interested had with- 
drawn their names, A the loan had failed, & he had 
lost the benefit of certain concessions, & his ex- 
penses in obtaining them: — Held: these being 
items of special damage, particulars should be 
given of them, or they should be struck out of the 
statement of claim. — D imsdale v, Goodlake 
(1876), 40 J. P. 792. 

1658. Loss of particular customers — 

Rejection of evidence at trial.]— The pltf. brought 
the action for an alleged libel imputing to him that 
he was insolvent. Pltf. had hfid a pai*tner, with 
whom he had a litigation in Chancery, & in the 
usual way a receiver was appointed, & deft, was 
appointed that receiver, & he, in the coxnse of his 
duty, had to apply to customers of the firm for 
payment of the debts. In the way of payment he 
received about 350 cheques from customers, & 
by an error he indorsed the cheque “ in liquida- 
tion ” instead of “ in Chancery,” the effect of 
which the pltf. complained was to impute to him 
that he was in liquidation, & for this he brought 
this action, & in his statement of claim he alleged 
that he had been injured in his credit & business. 
Deft, admitted the mistake, but disputed that it 
had caused any real damage, & paid £10 into court, 
which pltf. rejected as insufficient. At the trial, 
pltf. proved a decline of business & desired to 
prove loss of particular customers, but this the 
judge declined to admit, & in the result the ju^ 
found for pltf. for only £10, which having been paid 
into court, the judge directed a verdict for deft. 
& it was not disputed that such was its effect. 
Pltf. moved for a new trial on the groimd that the 
5 was wrong in refusing to receive evidence of 
loss of particular customers. The court came to 
the conclusion that the judge at the trial was quite 
right, the evidence rejected being in the nature of 
“ special damage ” not claimed. — ^B luck r. Lover- 
ing (1886), 1 T. L. R. 497, D. C. 

1664. Action for personal Injuries.] — 

Watson v. North Metropolitan Tramways 
Co., No. 1622, ante. 
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Sect, 9 . — When particulars required or ordered: Syib- 
aecU. 5, 6, 7 , 8 f 

1655. Particulars ol names & addresses of 

purchasers — Infringement of trade-mark — Calou** 
lated to induce “ divers persons.”] — la this case 
the pltf. sues for an infringement of a registered 
trade-mark ; I assume that if the deft, has really 
used tlie word “ Jlorbaline ” in the mannei' alleged 
by the pltf^ he is liable to an action for having 
infiinged the pltf.’s mai'k “ herbalin.*’ The 
pltf.’s case is twofold. He says, not only is the 
use by the deft, of this trade-mark calculated to 
induce divei's persons to buy the deft.’s goods as 
& for the pltf.’s, but he also says that it has in fact 
induced divers pei*sons to do so. The deft, then 
asks, “ who ai'e those divers persons ? ” The 
question I have to decide is, whetlier he is entitled 
to be told who those divers pei'sons are. The 
courts have unifoimly endeavom'ed to prevent the 
pltf., or the deft., as the case may be, from prying 
into the brief of their opponent or finding out what 
is to be the evidence wliich is to be produced at 
the trial. On the other hand, the courts have 
uniformly said that the pltf., or the deft., is entitled 
to be told any A every paiticular which wifi enable 
him to properly prepare his case for the trial, so 
that he may not be taken by surprise, or may, if 
lie sees he has been wrong, give way at once. . . . 
(’ounsel said that if a party is taken by surprise 
there is a remedy at the trial, that is to say, that 
the court may allow' the case to stand over for the 
purpose ; but that is an inconvenient result, Au 
the object of particulars is to get rid of that delay 
w henever it can be reasonably done. I cannot see 
any hardship on this pltf, being now ordered to 
give the names addresses of the divei'S persons 
who have been induced to purchase deft.’s pre- 
paration as k for the goods of pltf. (Kekewich, J.). 
— Humphkies k Co. V, Taylor Lhiuo Co. (1888), 
39 Ch. D. 693 ; 59 J.. T. 177 ; 37 W. R. 192. 

Fraudulently selling Inferior 

quality of plaintiff’s goods as best quality — Mis- 
representation as to quality.] — In an action to 
restrain the defts. from fraudulently selling 
inferior quahties of got^ds manufactured by the 
pltfs. as their best quality, k from falsely k 
maliciously representing that the goods of the 
pltfs.’ manufacture were inferior to those of the 
defts.’ manufacture, the pltfs. were ordered to 
give particulars of the names k addresses of the 
persons to whom the goods had been sold, as w'ell 
as the times k places of such sales : — Held : the 
pltfs., by giving particulars of the times k places 
of the alleged sales, were giving to the defts. aU 
the information that they required to enable them 
to meet the case made by the pltfs. ; k that it 
was not necessary to give pai^ticulars of the names 
k addresses of the purcliasers. — Duke k Sons v. 
WiSDEN k Co. (1897), 77 D. T. 67 ; 13 T. L. R. 
481 ; 41 Sol. Jo. 606, C. A. 

1657. Imputing insolvency to bank.} — 

London k Northern Bank, Ltd. v. Newnes 
(George), Ltd., No. 1646, ante. 

In actions for libel & slander.] — See 

Ubel k Slander, Vol. XXXII., p. 169, Nos. 
2082 et aeq. 

1658. Particulars when inquiry ordered.] — An 

inquiry as to damages sustained by pltfs. by reason 
of deftJs breach of his covenant in restraint ol 
trade having been directed, k an order for an 
aflSdavit of doemnents by deft, having been made : 
— Held: by North, J., that pltfs. must give a 
statement in writing of the heads under which they 
sought to recover damages from deft., k that the 
time for the afddavit of dociuuents must be 


extended till fourteen days after the pltf.’s state- 
ment : — Held : as the pltfs. were ignorant of the 
particulars of breaches of covenant, the order 
would be useless, as they could only comply with 
it by stating every imaginable ground of damage 
k the order was therefore discharged. — Maxim 
Nordbnfelt Guns & Ammunition Co. v. Norden- 
PEI.T, 11898] 3 Ch. 122 j 62 L, J. Ch. 749; 69 
L. T. 471 ; 42 W. It. 38 ; 87 Sol. Jo. 600 ; 2 K. 
638, C. A. 

1659. Practice in Chancery Division.] — 

An action was brought in respect of an alleged 
breach, by the lessor of a manufactory, of a covenant 
to supply to a certain reservoir such a quantity of 
water as would enable the lessee to furnish the 
manufactory with the necessary supply of water, 
not exceeding 110,000 gallons per diem, for the 
purpose of the business. The pltf. alleged that an 
insufficient quantity of water had been supplied, 
k claimed an injunction & an inquiry as to 
damages. The deft., before delivering a statement 
of defence, applied for an order that the pltf. 
should give particulars of the insufficient supply 
of water k of the damage alleged. Denman, J. 
(as vacation judge), refused the application, on 
the ground that it is not the practice in the 
Chancery Division to order a pltf. to give par- 
ticulars before the defence has bec'n delivered. 
On appeal it was contended, on behalf of the pltf., 
that particulars are a species of discovery, k 
reliance w'as placed on cases in wiiich it has been 
held that a deft, will not be compelled to answer 
interrogatories until the pltf. has establislied his 
title to relief. The particulars would be useless 
if at the trial it should be found that there had 
been no brc^ach of covenant, k it would be oppres- 
sive to order full detail of tlie damages to be 
given now', especially as the claim was for an 
inquiry as to damages, k not for a specified sum. 

Particulars must be given of the occasions on 
which the supply of water w^as deficient, k of the 
general nature t>f the damage alleged {per CUR.). 

The (»bject of particulars is to enable the deft, 
to prepare his defence, & to know what case he 
would have to meet at the trial. The fact that an 
inquiry as U) damages is claimed is not a sufficient 
reason for not giving paiticulars. i^articulai's 
must be given, but not such as will amount to 
discovery. Tliey must be such as will enable the 
deft, to know what he will have to meet, k the 
general nature of the damage alleged. The dates 
on which the supply of water was deficient must be 
given, but the pltf. will not be required to state 
the quantity of water supplied on those respective 
dates. The heads of the alleged damage must also 
be given (Cotton, L.J.). 

I must protest with all earnestness against the 
notion that it can make any difference that the 
action has been brought in the Chancery Division 
(Lindley, L.J.). 

The object of particulars is to compel him to 
state, not what he knew, but what he was going 
to say — what his pleading was to be. In the case 
of a claim for damages particulars are required 
to enable the deft, to know (among other things) 
whether it is worth his while to fight the action, 
k how he should deal with it if he did. He could 
not deal with such a claim unless he knew how it 
sounded in money. It was said that deft, ought 
to be relieved from giving particulars, because he 
had asked for an inquiry to damages. This 
would be to introduce a variation in the practice 
between the two divisions. Tiie practice might 
differ in different classes ol actions, out particulars 
ought always to be given when they were wanted 
at a particular stage of the action, k when the 
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subject-matter of the action is the same it should 
be dealt with in the same way in whichever division 
it was brought (Bowen, L.,T.)* — Turnock v, 
Sartoris (1888), 33 Sol. Jo. 68, O. A. ; avhsequent 
proceedings (1889), 43 Ch. D. 160. 


Sub-sect. 6. — Defamation. 

See B. S. C., Ord. XIX., rr. 0, 7, p. 184, ante, 
&, generally, Libel & Slander, Vol. XXXII., & 
Supp. 

Allegations in statement of claim — Duty of 
plaintiff to give particulars — Discretion of court.] — 

See Libel & Slander, Vol. XXXII., p. 187, No. 
2298. 

Fair comment — Rolled up plea.] — See Libel & 
Slander, Vol. XXXII., pp. 162-153, Nos. 1844- 
1849. 

Interrogatories.] — See Discovery, Vol. 

XVIIL, pp. 208-210, Nos. 1555, 1505-1671. 

Right of defendant to give particulars.] — 

Sec I..IBEL Ac Slander, Vol. XXXII.; Supp. 

Innuendo — Defence of justifying innuendo — 
Particulars of acts other than those mentioned in 
libel.]— I.IBEL & Slander, Vol. XXXII., 
p. 07, Nos. 950-951. 

Interrogatories.] — See Discovery, Vol. XVIII., 
p. 203, Nos, 1612 et seq. 

Justification — Must be specially pleaded.] — See 

Libel & Slander, Vol. XXXII., pp. 90-91, Nos. 
1210-1218. 

Sufficiency of plea.] — See Libel & Slander, 

\o\. XXXII., pp. 91-90, Nos. 1219-1272. 

Necessity of particulars.] — See Libel & 

Slander, Vol. XXXII., pp. 99-100, Nos. 1308- 
1312; Discovery, Vol. XVllI., pp. 102-103, 
No. 539. 

Sufficiency of particulars.] — See Libel & 

Slander, Vol. XXXII., p. 100, Nos. 1313-1317. 

What particulars may be given.] — See 

Libel & Slander, Vol. XXXII., p. 100, No. 1318. 

Pleading & proof of defamatory statement. ]~6V<? 
Libel Ac Slander, Vol. XXXII., p. 08, Nos, 
964 et seq. 

Production & inspection — Relevant documents 
in action for libel.] — See Discovery, Vol. XVITI., 
pp. 102-103, Nos. 630-639. 

Publication — Libel — Persons to whom pub- 
lished.] — A^ee Libel & Slander, Vol. XXXII., 
pp. 89-90, Nos. 1200, 1201. 

Slander — Persons to whom uttered.] — aScc 

Libel Ac Slander, Vol. XXXII., p. 90, Nos. 
1204-1209. 

Interrogatories.] — >8^6 DiH(’ovERy, Vol. 

XVllL, p. 203, Nos. 1612 ei seq. 


Sub-sect. 7. — Fraud, Misrepresentation, etc. 
See Part III., Sect. 7, ante. 


Sub-sect. 8. — Becovery of I^and. 

Facts to be set out in statement of claim.] — See 

Real Property, Vol. XXXVIII., p. 776, Nos. 
1114-1118. 

Particulars of defects in execution of lease.] — 

See Beal Property, Vol. XXXVIII., p. 777, No. 
1119. 

Particulars of premises sought to be recovered.] — 
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See Beal Property, Vol. XXXVIII., p. 777, No. 

1120. 

Defence.] — See Real Property, Vol. XXXVIII., 
pp. 777-778, Nos. 1121-1130. 

Particulars of alleged purchase & re-mortgage — 
Right to, as distinguished from right to production.] 

— A^ee Discovery, Vol. XVIII., p. 80, No. 367. 

Plaintiff’s title — ^Evidence of.] — See Real Pro- 
perty, Vol. XXXVIII., pp. 779-782, Nos. 1134- 
1168. 

Pedigree of relationship — Defendant’s right to.] — 

See Real Property, Vol. XXXVIIT., p. 781, Nos. 
1148-1149. 


SuB-SKfT. 9 . — Particular Cases. 

A^ee K. S. C., Old. XIX., rr. 6, 7, p. 184, ante. 

Account — Action for.] — See Hub-sect. 2, ante. 

Account of profits — Infringement of patent.] — 
See Patents Ac Inventions, Vol. XXXVI., pp. 
824-826, Nos. 3082-3093. 

Discovery.] — See Discovery, Vol. 

XVIIT., pp. 07, 216, Nos. 249, 252, 1634-1036. 

Account stated or settled.] — See Sub-sect. 3, ante. 

Accounts ordered against personal representa- 
tives.] — See Executors Ac Administrators, Vol. 
XXIV., p. 082, Nt)8. 7080 et seq. 

Administrators — Liability to account on footing 
of wilful default.] — See Executors Ale Adminis- 
trators, Vol. XXIV., p. (i82. Nos. 7080 et seq. 

Admiralty actions.] — See Admiralty, Vol. I., 
p. 192. Nos. 1009-1074. 

1660. Adultery — Acts of — Defence of immoral 
consideration.] — This was an action by a woman 
against the widow A£ administratrix of a publican 
to recover £5,000 on an I.O.TJ. alleged to have 
been given by him to the pltf. The widow set up 
as a defence that the I.O.TT., if given by him, was 
given in consideration of adultery committed or 
to be committed between the pltf. & the deceased, 
the pltf. having been at the time in his service as 
barmaid. The pltf. had applied to a master for 
particulars of the times Ac places of the alleged 
acts of adultery, which the master had refused, on 
the ground that the deft, did not set up or rely 
upon any particular acts of adultery, but upon an 
immoral consideration which might or might not 
have been carried out in particular acts, Ac, even 
if it had been, it was utterly impossible that any 
but the parties themselves could know the par- 
ticular times Ac places where the acts of immorality 
took place, <fe that, therefore, particulars could 
not possibly be given. The pltf. now applied for 
leave to administer int/errogatories as to the times 
Ac places of the alleged acts of adultery, or, in the 
alternative, for particulars of such times & places 
which had been refused at chambers. The court 
came to the conclusion that the deft, must give 
such particulars as she could of any such acts of 
adultery as she intended to rely upon. 

Ordered accordingly. — Coates v. Croyle (1888), 
4 T. L. R. 736. 

Particulars of. In matrimonial causes.] — 

See Husband Ac Wife, Vol. XXVII., pp. 399, 400, 
Nos. 3960-3076. 

Affirmative allegations Involved by denial.] — 

See Sect. 6, ante. 

Agreement.]— Contract, infra. 

Amount claimed — Credit. ]-->S'ee Credit, infra. 

Damages.] — See Sub-sect. 5, ante. 

Definite sum — Claim for account.] — See 

Sub-sect. 2, ante. 

Lump sum.] — See Lump sum, infra. 
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Sect. 9 . — Whett pariictilars required or ordered : Sub- 
sect. 9.] 

1661* Assignment — Action by assignee — ^Amend- 
ment of title of action to show assignee real plaintiff 
— Disclosure of title.] — A trustee in bankruptcy 
commenced an action to obtain a declaration that 
a deed which purported to bo an absolute convey- 
ance of real estate by the bankrupt was in fact a 
mortgage A to redeem such mortgage, & subse- 
quently sold A assigned his interest in the subject- 
matter of the action to C., who claimed to carry 
on the action in the name of the original pltf. : — 
Held : C. was bo\md to amend the title of the 
action so as to show that lie was the real pltf. & to 
introduce sucli averments in the statement of claim 
as would disclose his title. — Seeab v. I-<awson 
(1880), 16 Ch. D. 121 ; 43 L. T. 716 ; 29 W. R. 
109 ; stth jiom. Seear r. I^wsoN. Chatterton r. 
Lawson, 50 L. J. Ch. 189, C. A. 

Transfer of remedies.] — See Choses in 

Action, Vol. VITI., p. 479, Nos. 481 ci seq. 

1662. Bank — Action by customer for balance 
due — Gross charges for interest & commission.] — 
In an action against bankers by a customer for an 
alleged balance, the question being as to alleged 
overcharges by way of discount, interest & com- 
mission, pltf. having before action applied for, but 
failed to obtain, any other information than was 
afforded by his pass-book, A having delivered 
general particulais claiming the whole amount of 
the gloss balance : — Held : defts. were not entitled 
to any fiuther or better particulars, but pltf. 
was entitled to particulars of gross charges for 
** interest ” A: “ commission.” — A dams r. Aston 
(1859), 1 F. A: F. 603, 604. 

1668. Belief — ^Particulars of grounds of.] — In an 
action against directors of a company claiming 
compensation under the Directors’ Liability Act, 
1890, in respect of untrue statements contained 
in the prospectus of the company, the defts. by 
their defence said that they bo7id fide believed the 
statements to he true, & that they had reasonable 
grounds for their belief : — Held : defts. must 
deliver particulars of the grounds of their belief. 

A man who set u]) as his defence that he believed 
a statement A iiad reasonable grounds for .so 
doing, can hardly say that it would be an intolerable 
burden to state the ground.s of his belief, A I do 
not think it would be unfair to impose that burden 
on him. I can quite understand that there may 
be difficulties in the way of stating the grounds of 
belief ; but I do not think tlie task is insuperable. 
There are other cases in which particulars addressed 
to the state of a person’s mind are ordered as a 
matter of course, e.r/. in an action for malicious 
prosecution, particulars going to the question 
whether the deft, liad reasonable A probable cause 
for what he did. Such cases can be dealt with in 
practice without a study of metaj)hysic8. There 
is, of course, underlying the giving of particulars 
the cardinal principle that no one can be com- 
pelled to do that which is impossible, A if a deft, 
is unable to analyse the grounds of his belief, he 
must say so (Colijns, L.,f.). — A lman v. Oppert, 
[1901] 2 K. B. 576 ; 70 L. J. K. B. 745 ; 84 L. T. 
828 ; 17 T. L. IL 620 ; 45 Sol. Jo. 615 ; 8 Mans. 
316, C. A. 

fide Sc honesty.] — See Good faith, infra. 

Bond.] — See Appendix O., Sect. IV., No. 7, 
Yearly Supreme Court Practice. 

Breach of trust.] — See Sub-sect. 4, ante. 

1664. Breach of warranty — Unsoundness of 
animal.] — The court will not compel a pltf. in an 
action of breach of warranty of a horse, to give 
particulars of the UDS^»undness complained of, — 


TYi4By (Pyue) V. Stbvenb (Stephen) (1840), 
6 M, & W. 813 ; 8 Dowl. 771 ; 9 L. J. Ex. 216 ; 4 
Jur. 862 ; 161 E. R. 041. 

Business — ^Loss of.] — See Sub-sect. 6, ante. 

Calls on shares.] — See Appendix C., Sect. IV., 
No. 9, Yearly Supreme Court I^actice, generally ^ 
Companies, Vol. IX., p. 333, Nos. 2108 et seq. 

Carriage by sea — ^Damage to goods — Actions in 
Admiralty Division.] — See Admiralty, Vol. I., 
p. 192, Nos. 1069 et seq. 

.] — See, generally. Shipping A Navigation, 

Vol. XLI., p. 301, Nos. 1636 ei seq. 

Carriers — Railways.] — See Railways, infra. 

Character — Allegations afTeoting.] — See Miscon- 
duct, infra. 

Companies — Prospectus.] — See Prospectus, infra. 

1665. Condition of mind.] — Alman v. Oppert, 
No. 1663, ante. 

.] — See, also. Belief, supra ; Good faith ; 

Fnsoundness of mind, infra. 

Allegations of malice, fraudulent intent, 

etc.}— Ncc R. S. C., Ord. XIX., r. 22 ; Part III., 
s. 12, ayiie. 

Conditions — In contract.] — See Contract, infra. 

Conditions precedent.] — See Part III., Section 10. 
ante. 

1666. Consideration — Immoral consideration — 
Acts of adultery.] — Coates v. Croyle, No. 1660, ante. 

1667. Agreement set up without stating 

consideration.] — Under the present system of 
pleading, if an agreement were set up in a state- 
ment of claim without saying what was the con- 
sideration, deft, would be entitled to apply to 
strike it out or to apply for particulars of the 
consideration (Banker, J.). — Cooke v. Rickman, 
[1911] 2 K. B. 1125 ; 81 L. J. K. B. 38 ; 105 L. T. 
896 ; 55 Sol. Jo. (UiH, D. C. 

1668. Conspiracy — Action against trade union — 
Nature of charges Sc names of contractors inter- 
fered with — Names of workmen threatened.] — 
'I'emperton V. Ku&seix, No. 1613, ante. 

Constructive total loss.] — See Marine insurance, 
hi fra. 

1669. Contract — Whether in writing or by parol 
— Or result of series of documents.] — Semble: 
whenever in any pleading an agreement is alleged, 
it is not sufficient generally to aver the existence 
of an agreement, A to state its effect ; but the 
pleading sliould state whether the agreement relied 
on is in writing or by parol, or the result of a series 
of documents. — Tubquand A Capital A Counties 
Bank v. Fearon (1879), 48 L. J. Q. B. 703 ; 40 
L. T. 543, C. A. 

1670. “Express condition.”] — An action was 

commenced by pltf. as second mortgagee of certain 
real estate to r^eem defts., M. A Co., A for fore- 
closure. The statement of claim alleged that 
defts. M. A Co. took possession of the mortgaged 
premises A remained in possession, A asked that 
the account of what was due to them should bo 
taken on the footing that they were mortgagees in 
possession A accordingly annual rents should be 
made. Defts. by their defence admitted having 
entered into possession, but alleged that possession 
was taken at pltf.’s request A deft, mortgagors, 
A that they did so “ upon the express condition, 
which was stipulated for by the said defts. A 
assented to both by pltf. A deft, mortgagor, that 
defts. M. A Co. were not liable to account as 
mortgagees in possession.” A counterclaim was 
also m£^e, the paragraph containing the statement 
above mentioned was included as part of the 
counterclaim. Before delivery of reply pltf. took 
out a summons asking for particulars of the 
‘‘ express condition ” mentioned in the defence 
A counterclaim, A upon coming on for hearing, 
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before Judge in chambers, was dismissed. Pltf. 
now moved to discharge the order in cliambers, 
& defts. M. & Oo. should deliver the particulars 
asked for or, in the alternative, the allegation 
should be struck out. A reply had been subse- 
quently delivered. It was submitted on pltf.’s 
behalf that particulars were proper & necessary to 
enable pltf. to prepare an answer at th<' trial to 
the allegation, that unless particulars were given 
the pleading was bad should bo struck out. 
Defts. M. & Co. resisted the motion on the ground 
that the particulars required were too wide 
Held : some particulars ought to be given, & the 
proper order should be to furnish particulars when 
pleadings were complete. — Abbs v, Matiieson & 
Co. (1898), 104 L. T. Jo. 208. 

1671. Guarantee — Open & unsecured 

advance as condition precedent to liability.] — In the 
defence to an action on a guarantee it was averred 
that it was a condition precedent to the deft.’s 
liability that pltf. should make an open & un- 
secured advance, but the defence did not set out 
particulars of this undertaking, it being imagined 
that to do so would be plef^ing evidence. An 
order was made for particulars. — Smith v. West, 
[1876] W. N. 66; Bitt. Prac. Cas. 123; 2 Char. 
Cham. Cas. 41. 

Conditions precedent.] — See Part III., Sect. 

10, ante. 

Contributory negligence.] — See, generally, Negij- 
GENCE, VoL XXXVI., p. 109, Nos. 726 ei seq. 

1672. Credit — Sums for which defendant given 
credit.] — ^A pltf. is not bound to give deft, a state- 
ment of the items of the sums for which he has 
given deft, credit in his particulars of demand. — 
Myatt V. Green (1844), 13 M. & W. 377 ; 14 
D. J. Ex. 34; 153 E. R. 156, 

j[g 73 . ,] — A pltf. may be ordered to 

give particulars of items w'hich are in lus claim 
placed to the credit of deft. — G odden r. (’or&ten 
(1879), 6 C. P. D. 17 ; 49 L. J. Q. B. 112 ; 41 E. T. 
527 ; 28 W. R. 305. 

Damage to goods — Carriage by sea.] — See 

Carriage by sea, supra. 

Damages.] — See Sub-sect. 5, ante, 

Personal injuries.] — See Personal in- 

jimies, infra. 

Defamation.] — See Sub-sect. 6, ante. 

1674. Defence — ^Disputed items.] — In an action 
bi*ought to recover certain charges, tlio defence 
set up was that they were “ unreasonable & 
excessive ” ; — Held : pltf. 'was not entitled to 
particulars of the items objected to, as at the trial 
he would have to prove that they w(*re reasonable. 
— James v, Radnor County Council (1890), 6 
T. L. R. 240 ; 54 J. P. 614. 

1676, Items In respect of which money paid 

into court.] — The court has a discretion to order a 
deft, to give particulai'S of the items of claim in 
respect of which he pays money into court, but 
it can only make such an order when the trial of 
the action will be facilitated neither party 
embarrassed by it.— Orient Steam Navigation 
Co. V, Ocean Marine Insurance (’o. (1886), 34 
W. R. 442. 

.y—See, generally. Part IX., ante. 

Delusions.]— R. S. C., Ord. XIX., r. 25 a, 
p. 162, ante ; Executors At Administrators, 
Vol. XXIII., pp. 123, 129, Nos. 1210, 1213, 1276™ 
1280. 

Denials.] — See Sect. 6, ante, 

1676. Deposit — Grounds for recovery back — 
Action by purchaser against vendor — Conditions 
not complied with.]— In an action for money had 
Afc received, at the suit of a purchaser against the 
vendor of an estate, to recover back the deposit, 


the conditions of sale not being complied with, 
deft., by a judge’s order, may obtain a particular 
of the grounds on which pltf. seeks to recover back 
the deposit ; to which the latter will be confined at 
the trial. But if there has been no particular, pltf. 
may entitle himself to a verdict by proving an 
infraction of the conditions of sale, never before 
mentioned to deft.™ Squire v . Tod (1808), 1 
Camp. 293. 

1677. Recovery back from auctioneer — 

Objections to title.] — In an action for money had & 
received, brought to recover back the deposit 
paid to the auctioneer upon the sale of an estate, 
on the ground of objections to the title, deft, is 
entitled to particulars of the objections arising 
upon matters of fact, but not of objections in point 
of law. — Roberts v. Rowlands (1838), 3 M. A W^. 
543; 7 L. J. Ex. 182; 2 Jur. 875; 150 E. R. 
1261 ; sub nom, Robson w Roivland, 6 Dowl. 
553 ; 1 Horn. & H. 105. 

.] — See, generally. Auction & Auctioneers, 

Vol. III., p. 23‘ Nos. 162 et seq, ; Sale op Land, 
Vol. XL., p. 226, Nos. 196 et seq. 

Director of company — Grounds of belief .] — See 

Belief, supra. 

Easements.] — See Easements, Vol. XIX., p. 76, 
Nos. 456 et seq. 

Election petitions.] — See Elections, Vol. XX., 
p. 158, Nos. 1302 et seq. 

Equitable defences.] — See Pai*t IX., Sect. 8, 

sub-sect. 2, ante. 

Evidence — Particulars to ascertain .] — See Sect. 2, 

ante. 

Executors — Account on footing of wilful default.] 

See Executors & Administrators, Vol. XXIV., 
p. 682, Nos. 708(i ei seq. 

Express malice.] — See Malice, infra. 

Extraordinary traffic.] — See Highways, infra. 

Fair comment.] — See Sub-sect. 6, a 7 ite, 

1678. False entries — Allegation that accounts 
unfair & untrue.] — In an action against a stock- 
broker by his late employer to re-open accounts 
on the ground of fraud, pltf. by his statement of 
claim adleged that the accounts delivered wei'e 
untrue & unfair, that brokerage & commission 
had been improperly charged, & that excessive 
A unfair profit had been m^e. Defts. thereupon 
took out a summons for further & better particulars 
as to these charges, or that in default the para- 
graphs containing these charges be struck out. 
Pltf. amended his statement of claim by stating 
that all the accounts rendered were untrue, that 
defts. had particulars of the profits made by him, 
that the improper excessive charges appeared in 
the accounts & that the deft, was well aware 
of them ; — Held : tJiis was a mere affectation of 
compliance with the order & that paragraphs 
complained of must be struck out, four days’ leave 
to amend being given. 

Seinhle : though by R. S. C. pleadings must bo 
concise & should not contain any unnecessary 
accounts or evidence, a deft, is entitled to have 
pltf.’ 8 cose presented in an intelligible form so 
that he may know how to meet each particular 
charge tliat is made against him. — H arbord t?. 
Monk (1878), 38 L. T. 411. 

1679. .] — ^A statement of claim alleged that 

defts. had made false entries in the books of pltfs. 
for the purpose of making certain expenses 
appear less than they had been Ac so relieve them- 
selves from a liability under a guarantee. An 
order having been m^e that pltfs. furnish par- 
ticulars of the fedse entries alleged, they made a 
list of the items complained of, transcribed from 
the books, with references to the parts of the book 
where they were found. The defts. applied for 



200 PLEAOTNa. 


S!eci, 9 . — pariimlnm required or ordered : Suh- 
fieet. 0.] 

further & better particiilars : — Held : the object 
of tlie particulars being let the defte. know 
wha< the case was they liad to meet, & as an entry 
might be wrong in various ways, the pltfs. must 
state shortly the general nature of the objection 
tliey raised as to each item. — Nkwport (Mon- 
MOUTH) Slipway Dry Dock ^ Engineering Co., 
l.TD. r. Paynter (188(1), 3t Ch. D. 88 ; 56 L. J. Ch. 
1021 ; 55 L, T. 711, C. A. 

1680. False imprisonment — Reasonable & pro- 
bable cause. ]-“Pltf. sued defts., who were two 
constables in the employment of a railway com- 
))Hny. A also tlie railway company, for damages 
for false imprisonment. Pltf. alleged that he had 
been wi'ongfully arrested on a charge of theft & 
had subsequently been discharged. l)efts. denied 
the ariH^st. A: pleaded that if the acts complained 
of had been done, they were done by constables in 
the execution of their duty, they having reasonable 
A: luobable cause for suspicion that a felony had 
been committed A: that pltf. had committed it. 
On an application by pltf. for particulars ; — Held: 
he was entitled to an order for particulars of the 
alh'ged felony A: also of the reasonable & probable 
(‘aus(* for suspicion, but not to the names of those 
who had given the defts. information against him. 
-- (tiREEN V. Garbctt (1912), 28 T. L, K. 575, C. A. 

1681. Immaterial allegation.} — Idtf. 

sued deft, for having wrongfully made &: signed 
an order, stating that pltf. was a person of unsound 
mind, m consequence of which the pltf. had been 
assaulted & removed to a lunatic asylum & kept 
t here against bis will ; A: he also claimed damages 
for the libel contained in such order. Deft., in 
Ids defence, pleaded {inter alia) reasonable ^ 
probable cause for believing the pltf. to hav e been 
a person of unsound mind, Ac fit to be detained 
under care Ac treatment : — Held : tin* allegation 
of reasonable A: probable cause w^as an immaterial 
allegation ; A: dtdt. could not be ordered to give 
particulai-s thereof. — P ave i\ Torre (1886), 51 
D. T. 515 ; 2 T. L. R. 4(15, C. A. 

1682. 7 — Names of persons giving Information 
against plaintiff.] — (ikekn r. (rAKBm’, No. 1680, 
ante, 

.j — See, generally. Trespass, ^’oI. NUJl., 

p. 44.3, Nos. 714 ct seq. 

Fatal Accidents Acts.] — See, generally, Nkgli- 
gence, Vol. XXXVI., p. 128, Nos. 853 et seq. 

1683. Fire insurance — Particulars of cause of 
Are,] — A policy of insurance effected with the 
defts. agamst tire provided that the ptilicy sliould 
nut cover loss or damage by fire occasioned by or 
happening through earthquakes. In an action 
upon the policy defts, pleaded that the loss W'as 
caused by earthquake Ac not by tii'e. r^jon the 
application of defts., pltfs. were ordered at chambers 
to giv'e paidiculars as to the cause of the fire, Ac 
it was ordered that unless the paidiculars vver(‘ 
delivered within six weeks all further proceedings 
should be stayed until delivei’y thereof, Ac pltfs. 
were not to be precluded from giving evidence at 
the trial of any matter not disclosed in their 
particulars provided it came to their knowledge 
subsequently. Pltfs. appealed, alleging that there 
were several theories as to the origin of the fire : — 
Held : the information asked for was not the proper 
subject-matter for particulars ; interrogatories 
being the proper method of obtaining the informa- 
tion. — Young (G. W.) & Co., Ltd. v, Scottish 
Union & National Inscjrance Co., Young (G. 
W.) & Co., Ltd. v. North British Ac Mercantile 
Insurance Co. (1907), 24 T. R. 73, C. A. 


.] — See, generally. Insurance, Vol. XXTX., 

p. 305, Nos. 2528 et seq. 

Fraud, misrepresantation, etc.] — See Part III., 
Sect. 7, mife. 

1684. Good faith — Allegation that defendants 
acted bon& fide & honestly.] — The only affirmative 
plea or defence raised by defts. in this case is in 
paragraph 9 of the defence, namely, that they, 
acting bond fide & honestly in the exercise of their 
duty Ac discretion under r. 21, did not re-elect the 
pltf. last March, because they did not deem him 
eligible to be a member of the Stock Exchange 
for the year following. The pltf. asks, in the first 
place, for particulars of the facts or grounds upon 
which they based this decision. In my judgment 
he is not entitled to any such information by way 
of particulars (Astbury, J.). — Weinberger v. 
iNGLis. [1918] 1 Ch. 133 ; 87 L. J. Ch. 148 ; 118 
L. T. 208 ; 34 T. L. R. 101 ; 62 Sol. Jo. 160. 

Goods damaged— Carriage by sea.] — See Car- 
riage by sea, supra. 

Goods sold.] — See Sale of goods, mfra. 

Guarantee.] — Sec Contract, supra. 

1685. Highways — Statement of termini.] — In 
trespass, a plea of justification stating that a public 
highway led from another highway, leading from 
A. to R.. in, tlirough, ov^er A: along the locus in quo, 
to a certain other highway, leading from (\ D., 
was well supported by evidence proving that the 
way in question led from the terminus a quo, viz. 
the way leading from A. to B. over the locus in quo 
to a different w'ay called E., A: along that w^ay into 
the way leading from C. to 1)., the terminus ad 
quern. In pleading a public liighway it is not 
necessarv to state any termini. — Rouse v. Bardin 
( 1790), 1 Hy. Bl. 351 ; 126 E. R. 206. 

1686. — Dedication — Specific acts or declara- 
tions.]— In an action to restrain trespass on a road 
defts. pleaded that it was a highway, k w ere ordered 
to amend fheir defence so as to show' the mode or 
title in or und(*r wliich they claimed that the road 
had become a liighway. Defts. ainended by alleg- 
ing that the road had for many years b('en used by 
the puhl'e as ot right. A: was a Inghvvay, having been 
dedicated to the ]>iiblic by pltf. At her predecessoi's 
in title or sonu' of them. Kay, ,L, on the applica- 
tion of pltf., then niad(‘ an order that defts. should 
deliver to pltf. full particulars of the nature of all 
acts of dedication relied on by defts., & if defts. 
claimed by m ts of dedication (dher tlian permissive 
user, particulars of such acta of dedication with 
dales A: by whom msuic. Defts. appealed: — 
Held : under the present system tlie court will 
oblige a paKy to give such information as to the 
nature of his case as is reijuisite to prevent bis 
fipponent from being taken by surprise at the trial ; 
but the order made went too far, & the proper order 
was that if defts. relied on any specific acta of 
dedication, or specific declarations of intention to 
dedicate, whether alone or jointly with evidence 
of user, they should set forth the nature Ac dates 
of those acta or declarations Ac the names of the 
pemons by whom they weie done or made. — 
Hpedding V , Fitzpatrick (1888), 38 Ch. D. 410 ; 
.58 L. J. Oil. 1.39 ; .59 J.. T. 492 ; 37 W. R. 20 ; 
4 T. L. R. 505, C. A. 

.f— Nee ITighwayk, Vol. XXVI., 

p. 282, Nos. 179 H seq. 

Extraordinary traffic.] — See Highways, 

Vol. XXVI., p. 470, Nos. 1833-1835. 

1687. Immaterial allegations — Dates Ac names in 
Stock Exchange transactions.] — Deft, alleged that 
he had employed pltfs. as his agents for the sole 
Ac purchase of stacks through brokers on the 
Stock Exchange. They had rendered him weekly 
accounts, & when the transaction had ceased sued 
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him on a balance of account. The deft, pleaded 
that pltfs. had not bought & sold stocks as 
authorised by hhn, but had themselves speculated 
in them, that they had given fictitious accounts 
of sales & purchases alleged by them to have been 
made on his behalf. Deft, sought to obtain 
particulars from them of the dates of the purchases 
Sc sales, & the names of the persons to or of whom 
the shares had been sold or bought by the brokers 
employed by them on the Stock Exchange, of the 
amounts paid by them on his behalf, & the mode 
of payment of such money : — Held : the only 
question between the parties being whether or not 
pltfs. had acted within the authority given to 
them by deft., he w’as not entitled to the par- 
ticulars for which he asked.- (1enp:ral Htock 
Exchange v. BErmEEL (188(3), 2 T. L. K. 683, D. C. 

1688. Reasonable & probable cause.] - 

C’AVE V, Torre, No. 1081, avie. 

1689. Probability of evidence of truth being 

given at trial.] — The pltf. in a libel action alleged 
in his statement of claim that after the outbreak 
of war he was engaged, with ofilcial sanction, in 
relief & other work on behalf of British prisoners 
of war Sc in conveying to them money, food, & 
clothing, from their relatives & friends. The 
statement of claim then set out the alleged libel, 
which was to the effect that the American Ambas- 
sador in Berlin had warned the British public 
against confiding anything to the pltf. The 
defts,, before delivering their defence, obtained 
a master’s order for pailiculars of the pltf.’s 
allegations as to his official position, his relief & 
other work, Si the things conveyed by him to 
prisoners. Si as to the relatives friends refened 
to. An appeal from the master to the judge was 
dismissed : — Held : though the allegations in 
question might not be necessary, yet, as evidence 
that they were true w'ould no doubt be given at 
the trial, they could not be said to be immaterial to 
the pltf.’s case, & therefore he w’as bound to give 
the particulars, &> that the question whether tliey 
should be given was a matter of discretion & there 
was no reason to interfere with the way in which 
it had been exercised. — Gaston v, Unitp:i) News- 
papers, Ltd. (1915), 32 T. L. B. 143, C. A. 

Necessity to set out material facts.] — Sec 

Part III., Sect. 2, anie. 

Immoral consideration.] — See Consideration, 
supra. 

Inevitable accident— Whether specially pleaded.] 

— See Part IX., Sect. 8, sub-sect. 6, aide. 

Insurance.] — See Fire insurance, mtpra ; Life 
insurance. Marine insurance, infra. 

Intention.] — See Condition of mind, tiupra ; 
I*art 111., Sect. 12, anie. 

Interest — Specially indorsed writ.]— Ncc Practice, 
l*art IV., Sect. 6, sub-sect. 0. 

Justification.] — See Sub-sect. 6, ante. 

Knowledge.]— Part III., Sect. 12, ante. 

Libel.] — See Sub-sect. 6, ante. 

1660. Life Insurance— Allegation that insured 
suffering from disease at time of policy — Breach of 
condition.] — In an action of a life policy, a con- 
dition of which was that tlie person whose lift‘ was 
ii^ured had not been afflicted with ccalain specified 
disordeiB or any other complaint, defts. pleaded 
that the assured, at the time of the policy, had 
symptons of disease of the stomach : -Held : the 
defts* must deliver particulars under this plea.- 
Mabshall V. Emperor Life Assurance SociF.Ty 
(1866), L. R. 1 Q. B. 36 ; 0 B. & S. 880 ; 35 L. J. Q. B. 
89 ; 13 L. T, 281 ; 12 Jur. N. 8. 293 ; 122 E. K. 1420. 

Representation, concealment Sc warranties.] 

—See Insurance, Vol. XXIX., p. 350, Nos. 2836 
ct seq. 

7 * 


Lost grant.] — See Easements, Vol. XIX., p. 77, 
Nos. 466 et seq. 

1691. Lump sum — Duty of plaintiff to furnish 
details— Disco ve^.] — I have always said a pltf. 
cannot be permitted to go to trial Sc say that he 
was entitled to a s\im of money, but that he can- 
not give the deft, any particulars of it. Such a 
case has constantly occuiTed, Sc what I have 
always said is this, the pltf. must give the par- 
ticulars ; if he has an affidavit that he cannot 
give them I will adjourn this summons for better 
particulars A he may make an application 
for discovery (Bramwell, L.,!.).— Philipps v. 
Philipps (1878), 4 Q. B. D. 127 ; 48 L. J. Q. B. 
136 ; 39 L. T. 656 ; 27 W. B. 436 ; sttbaequeni 
proceedings (1879), 40 L. T. 816, C. A. 

1692. Charge for services rendered — In- 

formation of company.]— This was a claim by pltf. 
against the company, a Mexican mining company in 
New York, for remuneration for alleged services in 
forming the company & negotiating the sale of a 
mine, etc., & for moneys laid out in the business, 
lie claimed £2,000 for money laid out, & £15,000 for 
services rendered. He had, it appeared, already 
leceived £1,100 <fe 50 shares. The judge at 
charnbeis had made an order for delivery of 
paiticulais, with dates A items, of the £15,000, A 
this was an appeal by pltf. against that order. 
Mr. Lane appeared on his behalf, A urged thatr it 
was quite impossible to comply with the order, 
though particulars might be given of the services 
rendeied, A these pltf. was ready to give. The 
claim of £15,000 w^as on a quantum meruit, that is, 
for so much as a jury might think reasonable for 
the services rendered. How could particulai*s be 
given of such a claim ? Counsel, in support of the 
order, urged that pltf. might A ought to state how 
much he claimed under pai'ticular heads of service. 
The claim was enormous in amount, A surely some 
particulars should be given of it. 

The court came to the conclusion that defts. 
w^ere entitled to particulars of the services rendered, 
A that the order should stand so far, but be varied 
by striking out the W'ords “ wdth dates A items.”— 
Sedgwick v. Yedras Mining Co. (1887), 4 T. L. R. 
17 ; 35 W. R. 780. 

1693. — & moneys disbursed.] — Where 

the claim was for a liquidated sum under an agree- 
ment for services rendered A moneys disbursed, 
pltf. was ordered to render particulars of the 
services A disbursements. — Gunn i\ Tucker 
(1891), 7 T. L. K. 280. 

1694. Charge for work Sc labour — Items 

stated in bill.] — Where a bill is delivered by an 
ai chitect or any other person charging a lump sum 
for work A labour done, items of such work A 
labour being stated in the bill, the person liable to 
pay the amount is entitled to be furnished with 
detailed particulais showing how such lump sum 
is arrived at by reference to the several items of the 
bill ; A this right also exists when in an action a 
claim for a lump sum for work A labour done. — 
Hau* V. Symons (1892), 92 L. T. Jo. 337, C. A. 

1695. Malice — Allegation in statement of claim 
- Defence of privilege.] — The case raises a very 
serious question. Certain text-books say that in 
such circiunstances as exist in this case it is un- 
necessary for pltf. to allege express malice in a 
reply. On the other hand, I have been referred 
to Dawson v. Dover County Chronicle, Ltd., 
No. 1769, post. It is clear that in the course of the 
argument in that case Lord Justice Vaughan 
Williams expressed an opinion that no issue of 
malice could be raised unless it was specially 
pleaded in a reply. That is one of tlie grounds of 
his judgment. But when the judgments of the 
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Sect, 9 * — When particulars required or ordered : Sub- 
sect, 9.] 

other judges are examined it appears that they 
expresdy declined to go that length, & based their 
decision on other grounds. The Annual Practice, 
1917 (p. 419), treated the question as doubtful. 
On the whole I think that it is not necessary in such 
a case for pltf. to plead malice in his reply to enable 
the issue of malice to be raised. There is an allega- 
tion of malice in the statement of claim, & since 
privilege is pleaded the particular issue of malice 
IS defined. Peft. could have got any particulars 
of the malice which are necessfitry on the pknutings 
as they stood, because by the defence of privilege 
the allegation of malice in the statement of claim 
becomes not merely a nominal but an etlectual 
issue. The case must t herefore proceed (Shearman, 
J.).— Smith r. Lewis (1917), 38 T. L. IL 195, N. P. 

<7ewcra//y, Ijbel & Slander, Vol. 
XXXII., p. 154, Nos. 1855 et seq, ; Majjcious 
Prosecution, Vol. XXXIII., p. 483, Nos. 182 ei 
seqf. ; Pai*t III., Sect. 12, aoif. 

Malicious prosecution — Reasonable & probable 
cause — Particulars.] — See Mai^icious I^rosecu- 
TION, Vol. XXXIII., p. 514, Nos. 5S1-5H(). 

Necessity for absence of.] — See 

Malicious Prosecution, Vol. XXXIIT., p. 492, 
Nos. 319 ei seq, 

1696. Marine insurance — Total loss— Form of 
plead^g.] — When one turns from the old form of 
pleading to the modem, the change is striking. 
A form of statement of claim on a policy of marine 
insurance is given. It is quite short. ‘ The terras 
of the policy are not set out, still less ai’e the ex- 
ceptions. If a total loss is claimed all one need 
^y is “ loss total ” ; while it is noteworthy that 
if a particular average loss is claimed & the policy 
contains the 3 per cent, franchise, it is necessary to 
say “ loss partial, exceeding 8 per cent.” These 
forms are, I think, in accordance with the law as 
laid down in both the decisions of Dawson v. 
Wrench, 3 Ex. 359, & Wheeler v. Bavidge, 9 Ex. 
(i08. I may further remark that when the foim 
for total loss is used no particulars will be ordered 
of how the peril relied on arose. A pltf. who 
alleges that his vessel was lost by a peril of the sea 
or by sinking cannot be ordered to state how the 
sinking came about. These forms were prepared 
at a time when the older mles of pleading were 
well known & when it was desired to simplify them. 
The fact that the form for a total loss does not make 
any provision for setting out or negativing ex- 
cejAions, & merely describes the loss as due to a 
peril insured against, would seem to show that its 
framers, wliile stating the facts neces.sary to be 
proved, intended to limit the form strictly to these 
facts k discarded imnecessary averments, while 
the form for a particular average loss shows that 
the framers well knew what aveniients were 
necessary. If the question under discussion is 
to be decided ui>on forms of pleading, I have come 
to the conclusion that the free of capture k seizure 
exception need not be set out & need not be 
negatived (Baiijiache, .7.).— Munro, Brice & 
Co. V, War Risks Assoct^., Ltd., [1918] 2 K. B. 
78; 88 L. J. K. B. 509; 118 L. T. 708 ; 34 
T. L. R. 331 ; 14 Asp. M. L. C. ,312 ; subsequent 
proceedhigs, sub nom, Munro, Bricp: k Co. v. 
Marten, Same v. R., [1920] 3 K. B. 94, C. A. 

1697. Constructive total loss — Items of 

repairs & costs.] — ^x\ppeal from an order of Bray, J., 
in chambers. 

Pltfs. claimed on a policy of marine insurance 
for £60,000 on the steamship Ethelreduy valued at 
£60,000. The policy was dated Jan. 22, 1918, & 


had been subscribed by the defts. for £2,185. 
The insurance was for 12 months from Jan. 10, 1918, 
to Jan. 9, 1919. The policy provided that in ascer- 
taining whether the vessel was a constructive 
total loss the insured value should be taken as the 
repaired value. In April, 1918, the Eihelreda 
stranded on the Norwegian coast. Pltfs, alleged 
that she became a constructive total loss k that 
they had given notice of abandonment, & they 
claimed £2,186. 

Defts. among other defences, denied that the 
vessel became a constructive total loss. They took 
out a summons for an order that pltfs, should give 
particulars of the items of repairs & costs thereof 
making up the alleged constructive total loss. 
Bray, J., made an order in the terms of the sum- 
mons. Pltfs. appealed. The court varied the order. 

The judge has overstepped the line dividing what 
is legitimate matter for p^iculars from what is not 
legitimate, because it discloses the evidence of the 
other side. The learned judge no doubt intended 
that tlie particulars should be of a general nature, 
so that they would not be open to objection, but as 
dra\NTi up the order is too wide. In ordering 
particulars of the items of repairs k the costs 
thereof it in effect orders delivery of a detailed 
bill of the costs of repairs. The appeal must be 
allowed to this extent: The order of Bray, .1., 
must be varied by directing that the pltfs. do give 
particulai’s of the heads of expense on which they 
rely, k particulars of the general nature of the 
injuries to the vessel, indicating each considerable 
item of damage. The order should contain no 
reference to the estimated cost of the repaii*s 
(Bankes, L.J.). — Transport k Trading ('o., 
Ltd. V. Indemnity Mutual Marine Assitrancj-: 
Co„ Ltd., [1919] W. N. 48 ; 63 Sol. Jo. 285, O. A. 

Practice & evidence.] — See Insurance, 

Vol. XXIX., p. 298, Nos. 2441 et .srr/. 

Master & servant — Dismissal of servant on 
ground of misconduct.] — See Misconduct, infra, 

Seduction — Defendant’s right to particu- 
lars.] — See Master k Servant, Vol. XXXIV., 
p. 179, No.s. 1444-1447. 

1698. Action against servant to restrain 

disclosure of secret process — Particulars of process.] 

— Pltf. in this action claimed an injunction to 
restrain deft., who had been in pltf.’s employment 
as works manager k chemist, k who during his 
employment h^ acquired knowledge of secret 
processes for the manufacture of various articles 
made of rubber sponge by pltf., from disclosing 
such processes. Deft, on this procedure summons 
asked for further k better particulars of the secret 
processes : — Held : deft, was entitled to such 
particulars, but that they must be disclosed only 
to three experts not trade rivals of pltf., deft, 
himself & his legal advisers, k the ox'der must be 
in such a form as to prevent the pei’sons to whom 
the secret processes were communicated from 
disclosing them, k copies of the particulars must 
be returned to pltf. when the proceedings were 
closed. — Sorbo Rubber Sponge Products, I^td. 
V , Defries (1930), 47 R. P. C. 464. 

See, also. Patents, infra ; Injunction, Vol. 
XXVIII., pp. 476-479, Nos. 820-844 ; Master k 
Servant, Vol. XXXIV., pp. 121-122, Nos. 923-936. 

Matrimonial causes. Husband k Wife, 
Vol. XXVII., p. 399, Nos. 3966 et seq, 

1699. Misconduct — Dismissal on ground of.] — 
It is admitted that the pltf. would be entitled to 
have this information given by way of particulars 
at common law. I do not mean that he would be 
entitled to have every detail that is asked for — 
that will have to be considered when the answer 
is put in — but at common law if a master says to 
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hifl servant, “ 1 dismissed you because you were 
guilty of misconduct,” the servant would be 
entitled to have particulars. When, therefore, 
an intereogatory not being objected to, & no 
application having been made to strike it out, I 
can see no reason why the answer should not be 
given, saying what the particulars are on which the 
master relies as being the groimd for dismissal. 
Pltf. requires the infomation in order that he may 
not be taken by surprise, but may know what case 
he has to meet. lie is entitled to particulars like 
the particulars of breaches or infringement. Sc it 
is no sufficient answer to say, “You have not taken 
the right course, you ought to have applied to the 
Vice-Chancellor for particulars,” which is not 
according to the practice of the Chancery Division. 
The only mode in which those particulars could 
have been got in the (Chancery Division was by 
administering interrogatoiies, Sc I am of opinion 
that a party may still adopt that course & that 
the interrogatories must be answered (James, L.J.). 

1 am of the same opinion. The action is in 
substance the old common law action fr>r wrongful 
dismissal. In it the deft, pleaded certain specific 
instances of misconduct, which he says Justified 
him in dismissing pltf. In addition to those 
specific instances, he has pleaded in the most 
general terms in the 12th paragraph of his state- 
ment of defence that there were other instances of 
general misconduct on the part of the pltf., which 
had resulf/cd in serious loss to deft. Sc which had 
lately come to the latter’s knowledge; Sc in the 
14 th paragraph of his statement of defence, also 
in the most general terms, lie states that pltf. by 
his negligence liad involved deft, in contracts 
necessaifly involving loss, Sc in other instances had 
acted in a negligent manner wholly opposed to 
the deft.’s interests. This being substantially the 
old common law action for wrongful dismissal, the 
practice in the common law courts prior to the 
Judicature Acts seems to be of some materiality. 
Now the practice under which discovery in an 
action of this kind Sc similar actions was obtained 
was of a tlireefold character. In the first place, 
discovery might be obtained of any documents 
which were material t-o the matter in dispute 
between the paid/ies. In the second place, in an 
action where general allegations were mad(‘ in the 
pleading, either by pltf. or by defts., either pai-ty 
could obtain particulars, the object of wdiich was 
to know accurately what was the case to be brought 
against him. Thirdly, the ordinary machinery of 
interrogatories, which were interrogatories limited 
to the case which the particular party administer- 
ing the interrogatories intended to set up Sc were 
not allowed to be administered when they vcont to 
a discovery of the case of the party proposed to be 
interrogated (Thesiger, L.J.). — Sauni>ehs r, 
Jones (1877), 7 Ch. I). 435, 460 ; 47 L. J. Ch, 440 ; 
37 L. T. 709 ; 20 W. R. 220, C. A. 

1700, ,] — The pltf. had been secretary 

to the company, Sc as long ago as Nov. 23, 1882, 
had been disniissed by them without notice. In 
Jan. 1883, he brought his action for the dismissal, 
& they set up as a defence that he had neglected 
his duties, owing to his being subject to delirium 
tremens through intemperance. There was an 
order for particulars Sc dates. Sc for non-obedience 
to it the defence was struck out. The defts. there- 
upon stated that the pltf. had been prevented by 
the cause alleged from properly attending to his 
duties on every day of the year before his dismissal, 
& especially during the previous six months. The 
naaster upon this had struck out the defence Sc 
given the pltf. Judgment, on the ground that the 
order had not been obeyed. Mathew, J., had set 


aside the order & allowed the company to go on 
with their defence ; Sc against that decision the 
pltf. appealed. 

The court thought that it would be monstrous 
to deprive the company of the power of defending 
themselves against the action merely because they 
could not before the trial fix particular dates. 
They thought, therefore, the order of Matoew, J., 
was right, Sc so they upheld it, Sc dismissed the 
appeal with costs. — ]VIaiishal.Ii v. Inter-Oceanic 
Steam Yachting Co. (1885), 1 T. L. R. 394, 395. 

1701. .] — Before parting with ce^e I 

should like to say a word or two upon the decision 
in the case of Saunders v. Jones in the Appeal 
Court, as I was not a party to that decision, 
although I have acted upon it very often. As I 
understand that decision, the main portion of it 
applied to the four first interrogatories, Sc it 
amounts simply to this — ^where as at common law 
in an action for wrongful dismissal, if the deft, 
pleaded that he dismissed the pltf. for misconduct, 
the pltf. would have a right to the particulars of 
the misconduct so that he might be able to show 
at the trial that there was no misconduct. Sc could 
obtain that under a sununons for better par- 
ticulars ; but there being a practice coming to the 
Chancery Division from the old Court of Chancery, 
not as a rule to give better particulars, although, 
of course, it could be done, but to allow the par- 
ticulars to bo obtained by interrogatories, especially 
when you have to interrogate for other purposes, 
there was no reason then for departing from the 
practice, it being a cheaper course of procedure 
Sc better ; Sc therefore, where there was among 
the interrogatories one or more simply asking for 
better particulars, those interrogatories should be 
allowed without putting the appheant to the 
trouble of taking out a summons for better par- 
ticulars (Jessel, M.R.). — Benbow v. Low (1880), 
10 (’h. D. 93 ; 50 L. J. Ch. 35 ; 44 L. T. 119 ; 29 
W. R. 205, C. A. 

.] — See, generally. Master & Servant, 

Vol. XXXIV., p. 73, Nos. 792 et seq. 

1702. Definiteness Sc particularity essential.] 
— Here the clergyman is applying to the bishop 
to be instituted, & the bishop has the right, & not 
only the right, but it is a most imperative duty, 
to see that the man who offers himself for institu- 
tion is a man of good moral character, Sc, upon 
making inquiries, he finds that within a certain 
period, the fact not being denied, the clergyman 
w^as obliged to give up his benefice upon a charge 
of drunkenness. 

Then comes the question of particularity. It 
is a very old question, Sc one which always arises 
in these suits, Sc it always comes to this — that the 
ctiurt will require of him who makes a charge, that 
he sliall state tliat charge with as much definiteness 
Sc particularity as may be done, both as regards 
time Sc place. But we all know the infirmity of 
human memory. We know very well that a thing 
may be perfectly true, though the man who 
deposes to it cannot teU you the day, the month, 
nor even the year in which it happened. 

Therefore, we must make provision for that state 
of things. Sc we must allow a charge stated in these 
general terms to stand good, provided it is coupled 
with an affidavit that the party cannot give any 
better or more precise particulars ; but when the 
case comes to be heard, & when the court hears 
what the witness has to say, if it finds tliat more 
particulars could have been given, then, in order 
to do Justice, it would adjourn the case to enable 
the incriminated person to meet the char^ by 
brinmng evidence as to the particular occasion on 
whiA evidence has been adduced. I think that is 
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Sect, 9. — When particulars required or ordered : Suh'- 
sect , 9. Sect 10.] 

the only practicable way of dealing with this 
matter (Lord Penzance). — Marriner v, Bath & 
Welds (Bp.), [1893] P. 145, 140, 

1708. Plaintiff must be able to go to trial 

with knowledge of acts — Answer disclosing names 
of witnesses.] — The following rules are estab- 
lished, namely, tliat wheiv a deft, raises an 
imputation of misconduct against the pltf., the 
pltf. ouglit to be enabled to go to trial with know- 
ledge of the acts which it is alleged he has com- 
mitted A upon which the deft, intends to rely as 
justifying the imputation ; A if the particulai'S 
aie such as tlio deft, ought to give, he cannot 
lefuse to do so merely on the ground that his 
answer will disclose the names of his witnesses. — 
WOUTTON c. SIKVIER, [1913] 3 K, B. 409 ; 82 
L. J. K. B. 1242 ; 109 L. T. 28 ; 29 T. L. B. 590 ; 
57 Sol. Jo. 009, C. A. 

Misrepresentation, fraud, etc.] — See Purt III., 
Sect. 7, ante. 

Money claims.] — See Account, CYedit, Lump 
sum. sapra. 

- - — Specially indorsed writ.] — See Practice, 
Pai-t IV.. Sect. 0. 

Money In Court.] — See Practice, Part XXVII. 

Money lent — Claims for.] — See Pai*t VIIL, 
Sect. 3, sub-sect. 4, ante. 

Names & addresses — Action for damages.] — See 

Sub-sect. 5, ante, 

1704. Negligence — Duty on which liability 
foimded.] — The argument urged on behalf of the 
pltfs. w’hen analysed amounts to this, that we 
ought to construe the general w'ords of the declara- 
tion as describing whatever sort of negligence the 
pltfs. can prove at the trial. The authorities, 
however, A reason & good sense, are the other 
way. Pltf. must, in his declaration, give the deft, 
notice of wl)at his complaint is. He must recover 
secundum allegata et probata. What is it that a 
declaration of this sort should state in order to 
fulfil those conditions ? It ought to state the 
facts upon which the supposed duty is founded & 
the duty to the pltf. with the breach of w^hich 
deft, is charged. It is not enough to show that 
deft, has been guilty of negligence without showing 
in what respect lie w'as negligent & how he became 
bound to use care to prevent injury to others 
(WiLLES, J.). — Oautret V, Eoerton, Jones v. 
Egerton (1897), L. R. 2 C. P. 371 ; 39 L. J. C. P. 
191 ; 15 W. K, 938 ; sub nom, Gantret v, Egerton, 
16 L. T. 17. 

Admiralty actions.] — See ^Idmirajty, Vol. 

I., p. 192, Nos. 1009-1074. 

[New Prccedure List, Pf act ice, Part XCIV., Sect. 4, aub- 

bccts. 1 & 2, Sect. 5, sub-sect. 2.] 

Notice.] — See Part III., Sect. 13, ante. 

Passing off — Delivery of particulars in action for.] 
— See Trade Marks, Tradp: Names A: Designs, 
Vol. XLIIL, p. 317, Nos. 1388-1389. 

Object of particulars.] — See No. 1655, 

ante, 

Defendant’s denial involving affirma- 
tive allegations.] — See No. 1919, ante. 

Pleadings in action for.] — See Trade 

Marks, Trade Names Sc Dkhionh, Vol. XLIIL, 
p. 320, Nos. 1412-1415. 

Patents — ^Action for infringement — Particulars 
of objections.] — See Patents Sc Inventions, Vol. 
XXXVI., pp. 780-703, Nos. 2949 et seg, 

Particulars of breaches.] — See Patents 

& Inventions, Vol. XXXVL, pp. 778-781, Nos. 
2672 et seq. 

Particulars of breach as part of state- 


ment of claim.]— -Sfee I’atents & Inventions, 
Vol. XXXVL, p. 777, No. 2571. 

Particulars of opposition to grant of com- 
pulsory licence.] — See Patents Sc Inventions, 
Vol. XXXVI., p. 090, Nt>. 1000. 

Payment into court.] — See Practice, Port 
XXVI 1. 

Pedigree of relationship — Defendant’s right to — 
Claim by heir-at-law.]— 566 Reai^ I^operty & Chat- 
TEI.8 Real, Vol. XXXVIII., p. 781, Nos. 1148-1149. 

1706. Personal injuries — Careless driving.] — In 

an action of tort for an injimy to the person, as by 
careless driving, porticulai’s will be ordered as to 
the nature & extent of the injuries, or of the claim 
for compensation, on an affidavit showing reason- 
able ground for the application. — W icks v, 
Macnamara (1858), 3 H. & N, 668 ; 27 Jj, J, Ex. 
419 ; 167 E. R. 596. 

1706. Action for damages — General allega- 

tions.]— Where a pltf. sues a deft, for damages for 
personal injuries, the court will not require liim 
to giA^e particulars of such injuries unless the deft, 
can swear that he is ignorant of the nature of such 
injuries, & has no moans of ascertaining in what 
thoA" consist. — B rown r. Great Western Ry. 
Co.^(1872), 20 L. T. 398 ; 20 W. K. 585. 

Privilege.]— 5c6, generally. Libel Sc Blander, 
Vol. XXXII., p. 102, Nos. 1328 H seq, 

Diplomatic privilege.]— 5cc, ge7ierally, Gox- 

STITVTIONAL I.AW, Vol. XI., p. 539, Nos. 390 ft seq. 

Probate actions.] — See I’art IX., Sect. 4, sub- 
sect. 9, a^ite. 

Undue influence. ] — See Exec;utors, Vol. 

XXIII., p. 129, Nos. 1279 et seq, 

1707. Prospectus — Action in respect of untrue 
statements — Defence of bona fide belief in truth of 
statements.] — Alman v. Oppert, No. 1993, ante. 

1708. Railways — Actions against by engineers, 
etc., employed in construction — Mere statement of 
aggregate sums due insufficient.] — In actions by 
engineers Sc other persons employed in constructing 
railways, the paiticulars of demand must be as 
specific as it is possible for pltfs. to make them. Sc 
a mere statement of aggregate sums claimed in 
respect of tavern bills, assistant surveyors, etc., 
finding siuveyors, meeting Sc arranging with 
solicitors, etc., will not suffice. — PRiCHAitu v. 
Nelson (1847), 19 M. Sc W. 772 ; 2 New Pract. 
Gas. 232 ; 5 Ky. & Can. Gas. 20 ; 16 L. J. Ex. 
207; 153 E. R. 1402; sub norn, Pritchard v. 
Nelson, 9 L. T. O. S. 129 ; 11 Jur. 375. 

Maximum rates — Separate accounts of 

charges for carriage.] — See Carriers, Vol. VIII., 
p. 205, Nos. 1310-1312. 

Compliance with order for division of 

rates .] — See Carriers, Vol. VIIL, p. 206, Nos. 
1300-1307. 

Railway Sc Canal Commission — Application 

for exercise of Jurisdiction by public body.] — See 

Railways Sc Canals, Vol. XXXVIIL, p. 395, 
No. 959. 

Reasonable & probable cause.] — See False 
imprisonment, Malicious prosecution, supra. 

Recovery of land.] — See Sub-sect. B, ante, 

1709. Sale of goods — Specially indorsed writ — 
Dates Sc amount of consignments.] — In an action 
for the price of goods sold imder a contract by 
wliich they were to be delivered at certain intervals, 
a special indorsement of the writ must show the 
dates Sc amounts of the consignments. If these 
particulars are omitted, Sc a lump sum is merely 
stated to be due under the contract, the writ is not 
“ specially indorsed ** under Ord. III., r. 6, Sc leave 
to sign final judgment imder Ord. XIV., r, 1, will 
be refused. — P abpaitb Frerbs v, Dickenson 
(1878), 38 L. T. 178 ; 20 W. R. 479. 
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— See, generally. Hale op Goodh, Vol. 

xxxix. 

Salvage — ^Fonns of pleadings In action for.] — 

See Admiralty, Vol. I., p. 178, Nos. 906 et eeq, ; 
p. 192, Nos. 1069 et aeq. 

Seduction — Defendant’s right to particulars.]— 

See Master & Servant, Vol. XXXIV., p. 179, 
Nos. 1444-1447. 

Ship.] — See Admiralty actions, Carriage by sea, 
aupra* 

Slander.] — See Sub-sect, (b ante. 

Special damage.] -A’ee Hub-sect. 5, ante. 

Specially Indorsed writ.] — See Practice, Part IV., 
Sect. 6. 

1710. Stocks & shares — Action by agent against 
principal — Immaterial allegations.] — General 
Stock Exchanoe v, Bethell, No. 1687, ante, 

Action by broker for price of scrip bought 

in defendant’s account — Names of persons Sc price, 
etc.] — See Stock Exchange, Vol. XLTT., p. 802, 
No. 10(t. 

Title - Action for recovery of land.] — See Sub- 
sect. 8, ante, 

Lost g^ant.] — iSee Eakements, Vol. XIX., 

p. 77, Nos. 46.5 ei seq. 

Trade names — Passing off.]— .S'ce l^assing off, 
sitpr(t. 

Trade union — Action against.]— AVc Con- 
spiracy, supra, A, generally. Trade Tradp: 
Unions, Vol. XIJIl., p. 12.5, Nos. 1277 ei neq. 

Traverse of allegation.] — See Part IV., Sect. 6, 
ante. 

Trust — Breach of.] — See Sub-sect. 4, ante. 
Undue influence — As ground for refusing pro- 
bate.] — See Executors <fe Administrators, Vol, 
XXIII., pp. 123. 129, Nos. 1210, 1276-1280. 

Unsoundness of mind— Probate actions.] — See 
Executors Sc Administrators, Vol. XXIII., 
pp. 123, 129, Nos. 1210, 1276-1280; Jatnatics, 
Vol. XXXIIl., p. 144, Nos. 209 et seq. 

Vendor & purchaser — Deposit.] — See Deposit, 
supra. 

Warranty — Breach of.] — See Breach of war- 
ranty, supra. 

Watercourse — Allegation of title in predecessor.] 

— See Heal Property, \'o 1. XXXV'llI., p. 776, 
No. 1118. 

Way — Pleadings in action in respect of.] — See 

Easements, Vol. XIX., p. 122, Nos. 810-820, 
825—827. 

Wilful default.]— Hub-sect. 4, ante; Mis- 
conduct, supra. 

Work & Labour — Charge of lump sum.] — See 

J^uinp sum, supra. 

Sect. 10.— ORDER FOR PARTICULARS. 

See II. H. C., Ord. XIX., rr. 0, 7, p. 184, auie. 
[New Procedure List, 9ee Pr\ctice, Part xriv , Sect. sub- 
sect. 2.] 

When particulars required or ordered,] — See 

Sect. 9, ante. 

In respect of what matters particulars ordered.] — 

See Sect. 0, ante, 

1711. Effect of order — Whether operative as 

stay of proceedings.] — A judge’s order for the 
delivery of a bill of particulars does not stay 
proceedings, unless it is drawn up Sc sewed upon 
pltf.’s attorney.— Wilson v. Hunt (1819), 1 

Chit. 647. 

1712. .] — An order for the delivery of 

particulars does not operate as a stay of the 
proceedings, unless it be so expressed. — D oe d. 
KOBERT8 V, Roe (1846), 13 M. Sc W. 691 ; 14 
L. J. Ex. 101 ; 163 E. R. 280. 

See, now, R. H, C,, Ord. XIX., r. 8, p. 207, post 
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1718. Terms — Costs of application.] — judge at 
chambers may engraft upon an order requiring 
a pltf. to deliver particulars of demand under 
R. T. 1, Will. 4, a direction to deft, to pay the 
costs of the application (Coltman, J.). — Clement 
V. Weaver (1841), 3 Man. & G. 661 ; 4 Scott, 
N. R. 229 ; 6 Jur. 62 ; 133 E. R. 1261. 

1714. Form of order — Prevention of disclosure 
of secret process.] — 4Sorbo Rubber Sponge Pro- 
ducts, IjTD. V, Defries, No. 1698, ante . 

Stipulation as to delivery within specified time — 
Dismissal of action or exclusion of evidence in 
default.] — See Sect. 7, sub-sect. 2, ante . 

1716. Non-compliance or insufficient compliance 
with order — Particulars as general as statement of 
claim— Contempt. ] — It is a great contempt to deliver 
under an order a particular as general as the 
declaration.— Brown v. Watts (1808), 1 Taunt. 
.353 ; 127 E. R. 870. 

1716. Mere affectation of compliance.] — 

Harbord V . Monk, No. 1678, ante . 

Signing judgment.] — A deft, cannot 
sign judgment against a pltf. for non-delivery 
of particulars. — SuTfON v. Clarke (1832), 8 

Bing. 165 ; 1 Moo. & S. 271 ; 1 L. JT. 0. P. 56 ; 
131 E. K. 363. 

1718. Exclusion of evidence at trial — Set- 

off.] — deft, who lias not complied with a judge’s 
order to deliver particulars of set-off 'with dates, 
will not be allowed to give any evidence of his 
set-off. Particulars delivered in which the only 
dates were “from Jan. 1828, to ,Ian. 1834,” are 
not a compliance with such an order. — H wain 
V. JioRERTs (1835), 1 Mood. Sc li. 452, N. P. 

1719. .] — Where deft, pleaded 

only a plea of set-olT, Sc an order was obtained 
for the delivery of better particulars within a 
certain time, or that deft, should be prevented 
from gi\ing evidence of the set-off Sc ho neglected 
to comply with the order : — Scnible : evidence of 
such set-off cannot be excluded at the trial. — 
Payne v. Davis (1845), 9 Jur. 734 ; 5 L. T. O. S. 
22U. 

1720. .] — If a judge’s order for 

particulars of set-off directs them to be given 
with dates, but the particulars are delivered with- 
out dates, the pltf. need not object or take out 
a summons foi* better particulars & deft, cannot 
at the trial give evidence of his set-off. But after 
verdict for the pltf. the court granted a new trial 
on an affidavit of merits Sc on payment of costs 
Sc bringing the money into court. - Ibbetti v. 
Leaver (1847), 2 New T^^act. Cas. 236; 16 

M. Sc W. 770 ; 4 Dow. Sc 1.. 716 ; 16 L. J. Ex. 
208 ; 9 L. T. O. H. 129 ; 11 Jur. 415 ; 153 E. R. 
1401. 

1721. .] — Where a defendant has 

failed to deliver particulai»s of set-off pursuant 
to a judge’s order, he is precluded from giving 
evidence of any set-off at the trial. — Young v. 
Geiger (1848), 6 C. B. 541 ; 6 Dow. Sc L. 337 ; 
18 I.. J. C. P. 43; 12 Jui*. 983; 136 E. R. 

1360. 

1722. Discontinuance of action.] — ^A deft,, 

being served with a writ of summons, obtained 
an order for particulai's before declaration. After 
waiting three months, pltf. refused to go on 
with the action, or to enter a aiei processus ; the 
court refused an application to compel him to do 
so. — Kirby r. Hnowden (1836), 4 Dowl. 191. 

1728. — — Statement of claim set aside.] — 
Where after an order for particulars of demand 
with stay of proceedings, declaration was delivered 
without the particulars, the declaration was set 
aside with costs, although, after the order, the 
matter was refen^ to the master. Sc he had fixed 
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Sect, 10. — Order for pariictdars. Sects, 11, 12, 13 

the balance due to pltf. at a specific suin. — Webb 
V. Hknzeul (1845), (5 Ij. T. O. S. 170. 

1724. Order to amend by inclusion of par- 
ticulars]. — This was an appeal by the pltfs. from 
the order of a master that the pltfs. amend the 
4th paraKraph of their statement of claim by 
stating therein, pursuant to Ord. XIX., r. 6, 
part iculai’s of the false At fi*audulent representations 
therein allegeil. Si whether the representations first 
thei*ein iiUeged were oral or in writing, & when A: 
where made, A: what was the nature of the falst> 
A: fraudulent I'epresentations second therein 
mentioned, A: whether oral or in writing, A: when 

where made. 

The claim allegeil that in consideration of the 
payment by the pltfs. to the deft, of £900, the deft, 
iigreed to find a pui'chaser for a mining grant 
belonging to the pltfs.. A: in default to return the 
£900. Paragiaph 4 was as follows : “ Alter- 

natively the pltfs. say that the said sum of £900 
was obtained from them by the false & fraudulent 
representation of the deft, that he was in a position 
to sell the said grant A: had found a purchaser 
or purchasers for the same— A: further by false 
&: fraudulent repi*esentat ions tlie deft, induced 
the pltfs. to enter into an agreement datetl 
Jan. 23, 1883, with one Heniy^ f'halmers Johnson.’’ 

Counsel for the i:>ltfs. objected that the order 
was too wide. A: w^is embarrassing. Field, J., 
affirmed the master’s order. Appeal dismissed ; 
costs doft.’s in anv event.' -Seijgmann e. Young, 
[1884] W. N, 93 ; Bitt. Hep. in Vh, 151. 

1725. Misrepresentation alleged in particulars 
of objection.] — Tecalemit r. Ex-a-Gun, No. 240, 
ante. 


Sect. 1 1 AMENDMENT OF PARTICULARS. 

iS'cc’Il. S. C., Ord. XIX., rr. 6, 7, p. 184, ante. 

Particulars as pleadings, sec Sect. 1, 

Amendment of pleadings, see Pai-t VII., ante. 

1726. Amendment with leave.}— If you discover 
any fresh case, you can apply for leave to amend 
your particulars (Lope.s, L.J.). — Speddino v. 
Fitzpatrick (1888), 38 Ch. D. 410 ; .58 L. J. Ch. 
139 ; 59 L. T. 492 ; 37 W. B. 20 ; 4 T. L. R. 505, 
C. A. 

1727. Discretion of judge unfettered by 

practice as to terms — ^Action for infringement.}— 

The discretion of a judge t^ allow’ the amendment 
of particulars in an action for infringement of a 
patent or design cannot be alTected by any 
practice as to the terms on which such amendment 
will be allowed. — Wootjley v. Broad, [18921 
2 Q. B. 317 ; 01 L. J. Q. B. 808 ; 67 L. T. 07 ; 
40 W. R. 596 ; 36 8oL Jo. 692 ; 9 R. P. C. 429, 
C. A. 

1728. Adding to particulars.] — Yorkshire 

Provident Life Assurance Co, v, Gilbert Ac- 
Rivington, No. 1740, post, 

1729. Particulars framed on incorrect 

account.] — ^An action for money had & received to 
the use of pltfs. was commenced in 1827, & a 
declaration & particulars of demand were delivered, 
but no further step was taken till 1836, when a 
termi notia was given, At a plea demanded & 
delivered ; the court subsequently allowed the 
particulars to be amended, it appearing that deft, 
had been in a confidential situation in the employ- 
ment of pltfs,, At that their first particulars were 
framed on an account delivered by him which was 


subsequently found to be incorrect. — S taples v, 
Holdsworth (1838), 4 Bing. N. C. 717 ; 6 Dowl. 
716 ; 6 Scott, 606 ; 7 L. J. O. P. 269 ; 132 E. R. 
965. 

1780. Two actions against defendants — 

Personal & representative capacity,] — ^Pltf. com- 
menced two actions gainst the defts., one in their 
representative capacity for work At labour in the 
lifetime of the testator, the other in their personal 
character for work At labour after his death, Ac 
delivered a bill of particulars in each. It being 
found that items had been inserted in the par- 
ticulars delivered in the action brought against 
defts. in their personal, wliich ought to have been 
inserted in the particulars delivered in the action 
against them in their representative capacity ; — 
Held : pltf. might amend the particulars delivered 
in the latter action, by the insertion of those items, 
as such insertion could not be said to take defts. 
by 8uiT>rise as to the grounds of action, or operate 
as the introduction of a new demand ; Ac as the 
Statute of limitations did not run when the action 
was brought against defts. in their personal 
capacity, but was stopped by the commencement 
of the suit. Jones v, Corry (1840), 6 Bing. N. O. 
217; 8 Scott. 515; 9 L. J. C. V, 177; 4 Jur. 
243 ; 133 E. R. 97. 

1731. Order for amendment not served — 

Amended particulars delivered to & retained by 
defendant.] — Amendment in particulai’s allowed, 
an order having been made on a summons taken 
out in town, returnable on the commission day, 
attended by pltf. in the assize towm, deft. ha\ing 
notice of the same day of the order having been 
made, & having received Si retained the par- 
ticulars. — IIODSON V, Steers (1859), 1 F. & F. 
484. 

1732. At what stage — Delay in application 

— Case argued on ground that no amendment 
necessary.] — Groppeb v. Smith, No. 1086, ante. 

1733. No injury incapable of 

being compensated for by costs.] — In an action on 
a policy of marine insurance, the defence was that 
the loss w’as not caused by perils of the sea. Si 
that the subject-matter of the policy — viz. two 
lighters in tow of a tug — was unseaworthy. 
Particulars of the unseaworthiness were delivered, 
stating that the lighters were of improper con- 
struction for the purpose of being towed. Evidence 
as to the lighters was taken abroad, on commission, 
Ac questions were asked os to the tug. Sub- 
sequently, at a time when the evidence of the 
captain of the tug could no longer be obtained, the 
deft, applied for leave to amend the particulars, 
so as to state that the tug was of insufficient 
power, whereby the subject-matter of the poliev 
was rendered unseaworthy : — -Held : on appeal, 
the amendment should be allowed on terms, as 
no injury would be caused to pltfs. for which they 
could not be compensated by costs. — Clarapbde 
Ac Co. V, Commercial Union Assocn. (1883), 
32 W. R. 282, C. A. ; revsg, 8. C. sub nom, Claparede 
Ac Co. V, Commercial Union Assocn., 32 W. R. 
151. 

.] — See, generally, Part VII., Sect. 3, 

sub-sect. 4, ante, 

1734. Delivery of further particulars without 
leave.] — If a first particular be delivered under a 
judge’s order Ac the pltf. deliver a second particular 
without an order, he cannot give evidence upon 
any claim contained in the second partiemar 
which was not included in the first. — ^B rown v. 
WA’rrs (1808), 1 Taunt. 363 ; 127 E. R. 870. 

1736 . Irregular — Matters in reduction of 

damages.] — Yorkshire Provident Life Assur- 
ance Co. V, Gilbert Ac Rivington, No. 1740, post. 
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Part XIV. — Particulars. 


Sect. 12.— PLEADING AFTER PARTICULARS. 


par^ at whose Instance par- 
Xu delivered under a Judge’s order shall, unless 
® j provides, have the same length of time for 
pleading after the delivery of the particulars that he had at the 
return of the surnmons. Save as In this Buie provided, an order 
for particulars shall not, unless the order otherwise provides, 
operate as a stay of proceedings, or give any extension of time. 


Order for particulars after peremptory 
order giving time for defence — Time for delivery 
of defence not extended.]— Ord. XIX., r. 8, pro- 
vides that the party at wliose instance particulars 
have been delivered under a judge’s order shall, 
unl^s the order otherwise provides, have the same 
length of time for pleading after the delivery of par- 
ticulars that he had at the return of the summons. 
Upon an application by deft, for fuHher time for 
delivering defence, an order was made giving him 
a month peremptory. Di^ft. subsequently obtained 
an order for particulai's : — Held : Ord. XIX., r. 8, 
j ^PP^y» ^ deft, was not by reason of the 
order for particulars entitled to any time beyond 
the month given by the peremptory order. 
Falck p. Axthelm (1889), 24 Q. B. D 174 • .59 
L. J. Q. B. Idl ; 88 W. B. 198, i\ A. 


Sect. 18.— EFFECT OF PARTICULARS. 

Particulars as pleadings. ]--AVc Sect. 1, ante. 

Objects of particulars.] — See Sect. 2, ante. 

Order for particulars.]— .SVe Sect. 10, ante'. 

Pleading after particulars.]— ^SVe Sect. 12, ante. 

Discovery — Whether granted before or after 
particulars.] — See Discovery, Vol. XVI 1 1., vv. 
05-06, Nos. 238-243. 

1787* Exclusion of evidence of matters not 
referred to.] — Although pltf., after delivering a 
particular of his demand, cannot at the trial him- 
self give evidence out of it, yet if deft.’s evidence 
shows that there were other it^nis which he might 
liave included in his demand, he is entitled to 
recover all that appears to be due to him. — Hurst 
V, Watkis (1807), 1 Camp. 08. 

1788* .] — The statement of claim in an 

action for fraudulent misrepresentation in a 
prospectus relating to a company contained a 
general allegation that the prospectus comprised 
many untrue & misleading statements, A: then 
set out certain specific instances of alleged niis- 
J*®presentation, ^ongst othei*s the following : 
“ That the plastic or surface clay on the Fletton 
p^perty was of an average depth of thirteen feet, 
whereas, in fact, at the deepest part, such clay 
was only eleven feet or thereabouts in depth, 
diminishing to two feet.” At the trial the pltf. 
proposed to adduce evidence that there was an 
average depth of six feet of clay, that only four 


feet of this could be used for making the best 
bricks, & that, instead of there being tliirty-three 
acres in the property as stated in the prospectus, 
there were, in reality, only eighteen acres : — 
Held : evidence of these alleged misrepresentations 
could not be admitted as they hod not been specifi- 
cally pleaded, & that leave to amend would not 
be granted. — Symonds v. City Bank (1886), 23 
W. K. 364 ; 2 T. L. R. 380. 

1789. .] — Milbank V. Miubank, No. 1564, 

ante. 

1740. Issues to be tried limited to matters 
referred to.] — In an action for libel, if the deft, puts 
in a plea of justification & delivers particular in 
support of his plea, the issues to be tried under 
that plea are limited to the matters referred to in 
tlie particulars. 

A deft., who had by order delivered particulars 
of justification, delivered without leave further 
particulars of matters in reduction of damages ; — 
Held : delivery of the further particulars was 
irregular At improper, & did not enlarge deft.’s 
right to discovery. 

Wliat is the effect of these particulars ? I take 
it the effect of these particulars is this, that the 
issues to be tried are limited by these particulars 
in the first instance. I do not mean to say that 
l(\ave cannot be obtained t<o add to the particulars 
- of course it can ; but the moment these par- 
liculars are delivered, & until some fui*ther order 
is obtained for the delivery of further particulars, 
the (*ffeci of delivering the particulars is to cut 
down the matters in question in the action to the 
particulars (I^indley, L.J.). — Yorkshire Pro- 
vident liiFE Assurance Co. v. Gilbert & 
Rivinoton, [189.5] 2 Q. B. 148; 64 L. J. Q. B. 
578 ; 72 R. T. 445 ; 14 R. 411, C. A. 

1741. Particulars binding on plalntifl at trial — 
Action on quantum meruit — Amendment.] — This 
was an aj^plication for judgment or new trial on 
appeal from a verdict at a trial before A. T. 
Lawrence, J., A:^ a jury at Derby Assizes. 

The action was brought for wrongful dismissal. 

The court allowed the appeal on the question 
of the amount awarded by the jury as a quantum 
meruitf but on appellants consenting to a reduction 
in the amount from £230 to £118, the amoimt 
given by the pltf. in his particulaj^, no new trial 
was ordered. — Hodge v. Matlock Bath & 
ScARTiiJN Nick Urban District Council & 
Nuttall (1910), 27 T. L. R. 129 ; 75 J. P. 65 : 
8 L. G. R. 1127, C. A. 


Sect. 14 — COUNTY COURT PROCEEDINGS. 

See County Courts, Vol. XIII., pp. 492-493, 
Nos. 427-432. 
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Part XV.— Reply and Subsequent Pleadings. 


Sect. 1 .—REPLY; 

SuB'SECT’, 1. Delivery ok JD:ply. 

R. S. C., Ord. XDC.. r. 2. TJio pliiiiititl shall, subject to tlic 
provisions of Order XX.. and at such time and lii such manner 
as therein prescribed, deliver to the defendant a statement of 
his claim, and of the relief or remedy to which ho claims to be 
entitled The defendant shall, subject to the provisions of 
Order XXI , and at such time and In such manner as therein 
prescribed, deliver to the plaintiff his defence, set off, or counter- 
tlaim (if am), and the plaintiff shall, subject to the provisions 
of Order XXIII., and at such time and In such manner as therein 
prescribed, deliver his reply (if any) to such defence, set off, or 
(ounterclaim. Such statements shaU be as brief as the nature 
ot the case will admit, and the taxing officer in adjusting the 
costs of the action shall at the instance of any party, or may 
without any request, inquire into any unnecessary prolixity, 
and order the costa occasioned by such prolixity to be oorne by 
the i>arty chargeable with the same. 

Ord. XXIII. Xo reply or subsequent pleading shall 

he delivered unless ordered except in Admiralty actions in 
widch without order a reply may be delivered within six da>6 
and joinder of issue thereon within four days unless the time 
shall be extended by a Kourt or Judge. Where a reply or subse- 
quent pleading is ordered it shall be delivered witiiln the time 
specified in tlie order giving leave to deliver the same or if no 
time be so spccltted within four days after the delivery of the 
previous pleading, unless the time shall be extended by the 
Court or a Judge. 

[New Procedure Liit, fee Practick, Part XCIV., Sect. 4, sub- 
sect. 3.] 

Siee, genernllf/^ Part V., ante. 

Time for delivery.] — See Sub-sect. 2, post. 

Default In delivery.] — See vSub-sect. 7, post. 


SrB-ftECT. 2 . — Time for Reply. 

See R. S. C., Ord. XIX., r. 2, supra: Ord. 
XXIII., supra ; Ord. XXVIl., r. 13, p, 2U,po8t. 

Default In delivery.] — See Sub-sect. 7, post. 

1742. Extension of time — Whether granted — 
Suit pending for long period.]— A hostile suit had 
been instituted some time since. An order for 
pltf. to give security for costs had been recently 
made, but no service of it could be effected upon 
him. Pltf. had given notice of an appeal from 
that order, but was doing nothing to bring it to a 
liearing, & was proceeding in the suit generally 
with great deliberation. The time for filing replica- 
tion wa.s to expire on July 7, pltf. now moved 
to extend it, on the ground that he had just made 
another person a deft, to the suit, from whom he 
required an answer : — Held : the motion must be 
refused with costs. — M anby v. Bewicke (1856), 
27 L. T. O. S. 249. 

1743. Agreement with some of several 

defendants as to extension.] —Where there are 
several defts., pltf. has agreed with some of 
them to extend the time for the delivery of their 
defences without the knowledge of the others, 
those defts. cannot move to have the action dis- 
mis.sed on the ground that the pltf. is out of time 
in delivering his reply to their defences, because 
the pleadings are not closed. The proper course 
under such circumstances is to write to the pltfs.’ 
solicitor & ascertain the state of the pleadings in 
the action. 

It is competent for pltf. to agree with a deft, 
to extond the time without an order for that 
purpose. — ^A mbroise v. PIvelyn (1879), 11 (’h. J). 
759 ; 48 L. J. Ch. 686 • 27 W. H. 639. 


1744. Unexplained delay.] — Pltf. obtained 

an extension of time for delivering his reply from 
.luly 25 to Aug. 22, & again to Sept. 19. No reply 
having been delivered, deft., on f^ept. 26, served 
notice of motion for judgment. Pltf. obtained 
l(»avo on tlu' same day to serve notice of motion 
for the following day for leave to deliver a reply. 
On Sept. 27 the pltf.’s motion was refused on the 

I ground of unexplained delay in putting in so simple 

I a pleading as a reply: — Held: as there was no 
excessive delay, the pltf.’s application ought to 
have been granted on the terms of the pltf. paying 
the costs of it. — Eaton v. Stoker (1882h 22 Ch. D. 
91 ; 48 L. T. 204 ; 31 W. R. 488, C. A. 

1745. Delivery after expiry of time — Before 
notice of motion for judgment.] — The pltf. de- 
livered his reply after three weeks had elapsed 
from delivery of the statement of defence, & sunse- 
quently the deft., treating the facts stated in the 
defence as admitted, by reason of the pltf.’s 
failui‘e to reply in time, gave notice of motion for 
judgment ; — Held : tlie reply liaving been actually 
delivered before the n«>tice of motion was given, 
the deft, was not entitled to judgment. — Graves 
V. Terry (1882), 9 Q. B. 1). 170 ; 51 L. J. Q. B. 
464 ; 30 W. H. 748, D. C. 


SrB-SECT. 3 . — Form and Contents. 

R. S. C., Ord. XIX., r. 16. No pleading, not being a petition 
or summons, RhaU, except by way of amendment, raise any new 
ground of claim or contain any allegation of fact inconsistent 
with the previous pleadings of the party pleading the same. 

r. 17 , jt shall not be sufficient for a 

defendant in his defence to deny generally the grounds alleged 
by the statement of claim or for a plaintiff in his reply to 
deny generally the grounds alleged In a defence by way of 
counterclaim ; but each party must deal specifically with each 
allegation of fact of which he does not admit the truth, except 
damages. 

— — — _ Ig. Subject to the last preceding Rule. 

the plaintiff by his reply may join Issue upon the defence, ana 
each party in his pleading (if any) subsequent to reply may Join 
issue upon the previous pleading. Suen joinder of issue snail 
operate as a denial of every material allegation of fact in the 
pleading upon which Issue is joined, but It may except any facts 
w’hich the party may be willing to admit, and shall then operate 
as a denial of the facts not so admitted. 

See, also, R. S. C., Ord. XIX,, r. 2, supra ; Ord. 
XXIII., supra. 

Matters specially pleaded in reply, see 8ub-seet. 
4, post. 

1746. Prolixity to be avoided.] — The pltf. for 

putting in a long replication was fined £10 & 
imprisoned, & a hole to be made through the* 
replication, & Ixanged about his neck, & he to go 
from bar to bar. — Milward v. Welden (1565), 
Toth. 101 ; 21 E. R. 136. 

-.] — See, generally, Pai’t III., Sect. 3, ante, 

1747. Matters connected with matters originally 
pleaded.]— In this case an original act on petition 
has been given in & answered, & now comes a 
reply, to which an objection has been taken. 
With regard to the regularity of the motion, 
altliough a measure not very usually resorted to, 
it is one which undoubtedly the parties have a 
right to make. Nothing can be more inconvenient 
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than to y)ping fomard a case in detached pai’is ; 
whatever comes in by way of reply should bo in 
answer to the case stated in defence to the original 
act, or explanatory of the original case. It will 
often happen that there will be great difliculty in 
determining what is strictly the nature of a reply, 
when taken in connection with the matter 
originally pleaded. With regard to the present 
reply, I think that, in strictness, there are many 
facts, which, if stated at all, should have been 
stated in the original act on petition. Looking 
to the whole of the reply, & seeing that there are 
sonie facts which must be allowed to remain, I 
think I shall be able t/O do final justice by ordering 
no refoi*mation, reserving to myself the opportunity 
of considering the matter in the costs of the suit 
(I.UHHINGTON, J.). — ThE AnNE (AnN) ife JaNE 
(1843), 2 Wm. Hob. 98 ; 2 Notes of Cases, 313 ; 7 
.lur. 059. 

1748. .] — In an action against a married 

woman, the defence pleaded coverture. The reply 
set out that, until after action brought, the pltf. 
was not aware of the coverture ; that deft, 
obtained credit by representing herself to be 
entitled to an annuity, & that pltf. had since dis- 
covered that under a separation deed she was 
entitled to an annuity : — field : the reply did not 
raise a new ground of claim, or contain an allega- 
tion of fact inconsistent with the previous plead- 
ing. — Collett v. Dickinson (1878), 20 W. K. 
403. 

1749. Pleading new matter.] — If, in debt on 
bond to perfonii an award, the deft, pleads no 
award, & afterwards rejoins that the award was 
not tendered according to the condition of the 
bond, it is a departure from the plea. — R oberts 

Mariett (1670), 2 Saund. 188 ; 1 Mod. Hep. 
289 ; 85 E. R. 964. 

1760. .] — In trespass quare clausum fregit 

if deft, plead the general issue, also a special 
justification that the locus in quo was part of a 
certain common field, which was then allotted to 
him by the leet jury of the manor ; & pltf. reply 
^ new assign to the special plea, after setting out 
the abuttals of the closes trespassed upon, that 
the closes newly assigned are different from deft.’s 
allotment ; if in fact they be the same, deft, is 
entitled to a verdict on the issue upon the new 
assignment. — Pratt v. Groome (1812), 16 East, 
236 ; 104 E. K. 833. 

1761, .] — A pltf. may plead new matter in 

reply, if it is really matter of reply & not properly 
a paH of the case set up in his libel, — The 
Bothnia (1800), Lush. 62 ; 29 L. ,1 . P. M. & A. 66 ; 
20L.T. 100; 167 E. R. 28. 

1752. — — — To a claim for rent & dilapida- 
tions under a lease by indenture, tlie defence was 
* assignment of the lease & bankruptcy of the 
defendant before the action & that the term was 
vested in another person. Reply — that deft, had 
become a yearly tenant by occupation payment : 
— Held : this would have been a departure. — 
Pash v. Keays (1898), Yearly Supreme Court 
Practice. 

1758, ,] — ^A railway company were defts. 

to an action which raised the question whether or 
no a piece of land was included in an agreement, 
pltfs. asserting that it was not included & that the 
agreement co^erred no title on defts. to take it, 
& that defts. had given no statutory notice of their 
intention to take it. Defts. pleaded that the piece 
of land was comprised in &> shown on the plans 
deposited with their railway bill, of which pltfs. 
had full knowledge ; that they were empowered 
to take compulsorily the piece of land & to enter 
upon it for the purposes of the agreement, & 


denied that the agreement confeiTed no title on 
them to take it. Pltfs. by their reply joined issue 
generally on the statement of defence, & then 
pleaded fresh matter : — Held : pltfs. had no right 
to introduce fresh matter into their reply, & that 
the same was irrelevant to the issue, & must be 
struck out. — ^London & Bt. Katharine Docks 
Co. V. Metropolitan Ry. Co. (1876), 86 L. T. 
7.33. 

1754. .] — reply must not refer to an 

independent document such as pltf.’s answer to 
interrogatories, as containing facts on which the 
pleader relies, without setting out such document 
itself as part of the reply. A reply must not set 
up new claims. A reply must not plead mere 
evidence or argument or state conclusions of law 
to be drawn or inferred from the facts pleaded. 

Upon a motion by a deft., the whole of a reply 
faulty in those respects was ordered to be struck 
out as embarrassing, although the notice of motion 
did not in terms ask to have the whole reply struck 
out, but only specifying them otherwise than by 
reference to what was to be left in, & leave was 
given to pltf. to put in such other reply as he might 
be advised. 

Where a pltf. is replying to an ordinary defence 
setting forth facts which it is merely desired to 
traverse, it is not necessary to traverse specifically 
such facts one by one. It is competent for a pltf. 
to introduce new matter by way of set-off or by 
way of controverting the statements of the defence, 
provided that he do so within reasonable compass 
<to in a reasonable manner. — Williamson v , 
London & North Western Ry. Co. (1879), 12 
Ch. D. 787 ; 48 L. J. Ch. 559 ; 27 W. R. 724. 

1755. Answer to defence of confession & avoid- 
ance.] — Pltf. is left as much at hberty in his reply 
as in liis statement of claim. In the present cose 
pltf. says, “ The deft, has waived his right.” 
Deft, says he ought to allege by amending his 
statement of claim, not in his reply. Of course, if 
the rules had so provided expressly, the court 
would be bound by them ; but as the rules have 
not so pro\dded , it seems to me most illogical that 
pltf. should liave to do this. The rule says that 
pltf. must make a statement of complaint, ^ the 
relief or remedy to which he claims to be entitled. 
It is no part of the statement of claim to anticipate 
the defence, A to state what the pltf. would nave 
to say in answer to it. That would be a return to 
the old inconvenient system of pleading in 
Chancery, which ought certainly not to be en- 
couraged, wlien pltf. used to allege in his bill 
imaginary defences of deft., & make charges in 
reply to them. I am of opinion that, independently 
of the forms given in the Schedule to the Orders, 
on the plain meaning of the rule the reply is the 
proper place for meeting the defence by confession 
& avoidance ; & that this reply does no more than 
that. The appeal must, therefore, be allowed 
(James, L.J.).— Hall v. Eve (1876), 4 Oh. D. 
341, 346, 346 ; 46 L. J. Ch. 145 ; 35 L. T. 926 ; 26 
W. R. 177, C. A. 

1756. Statement of facts — Amendment.] — 

Where, after statement of claim &, defence, pltf. 
replied, joining issue on the defence. So then plead- 
ing in confession So avoidance, So deft, took no 
further step till long after notice of trial had been 
served, leave was, under the powers of the court 
for extending time, given to deft, to join issue on 
the second pleading in the reply. 

Facts should not as a rule be stated in reply, 
but should be introduced by amendment into the 
statement of claim. — Earp v. Henderson (1876), 
3 Ch. D. 264 ; 64 L. J. Oh. 738 ; 34 L. T. 844 ; 3 
Char. Pr. Cos. 72, 
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1767. Avoidance of evidence, argument, or con- 
clusions of law.]— Wir.LTAMsoN i\ London & North 
Western Ry, Co., No. 1751, ante. 

1758. Independent documents referred to must 
be set out,] — W uxiamson r. Ia^ndon &; North 
Western Ky. Co., No. 1754, ante. 

1759. Joinder of issue — Subsequent piea of con- 
fession & avoidance.] — E arp r. Henderson, 
No. 175«, ante. 

1760. Specific traverses of facts in defence.]— 

WlIXIAMSON r. IX^NDON & NoRTH WESTERN Ry. 
Co., No. 1754, aw/^, 

1761. Action on charter-party — Defence that 
charter-party not made with plaintilT — Reply that 
real agreement between plaintifT & defendant- 
Omission to strike out name in printed form.] — 

Action by charterer on a chart-er-party. Defence, 
that the charter-party was made between deft. & 
the T. Co., not pltf. Reply, that the agreement 
was between pltf. A deft. ; that in drawing up the 
charter-party one of the T. C/O.'s printed forms 
was used, on which tlie name of the T. Co. appeared 
as cliaHerei's ; that by the mistake of pltf. & deft, 
the T. Co.’s name was omitted to be struck out, & 
remained instead of pltf.’s name ; that the charter- 
pai-ty was signed by pltf. iV deft., it was intended 
iSc agrt^ed that pltf. should be liable &: entitled 
under it : — Held : it wa.s unnecessary that the 
charter-party should be i-ectified. A' tliat the reply 
wa.s good.— B reslauer v. Bar wick (1870), 30 
L. T. .52 ; 24 W. R. 901 ; 3 Asp, M. 1.. V. 355 ; 3 
Char. Pr. Cas, 50. 

1762. Statute of Frauds.] — A company’s ai‘ticles 
piovided that the comi)any should have first & 
paramount lien on each inenber’s sliare for his 
liabilities to the company. G., a shareholder, in 
1882 mortgaged liis shares to pltf. In 1883, the 
company & shareholders threatened an action 
against G. in respect of alleged misrepresentations 
os to the value of pi-operty sold by G. to the com- 
pany. (I. signed a letter guaranteeing that certain 
dividends should be earned paid by the com- 
pany during ninety years or that he would pay 
the deficiency. The company ^ shareholders 
thereupon abandoned their intention (if any) of 
suing G. Pltf. having brought an action agaiiLst 
the company A: G., claiming a first charge on G.’s 
shares, the company pleaded their articles G.’s 
undertaking. As to the undertaking, pltf. i>leaded 
in reply the Statute of Fiauds. 

Then there is anotlier reason why I do not think 
the Statute of Frauds is an answer. I do not tliink 
it is open to pltf. to set it up. Pltf. seeks to I’calise 
his charge. Defts.’ answer is “ we have a chai’ge 
which is prior to that.” The action is brought by 
pltf. to enforce his charge, & the Statute of Frauds 
says no ^tion can be brought under this section 
unless this agreement, or a note or memorandum 
thereof, is in writing. The present action is not 
brought to enforce the charge the defts. set up in 
any way ; it is brought to enforce pltf .’s charge : in 
respect to that it is a complete memorandum, because 
it is by deed . As regards defts. , I do not see anything 
to prevent their setting up their agreement or to 
entj^le pltf. to resist it by setting up the Statute 
of Frauds m reply. It seems to me the case is not 
one to which this section applies. It is not an 
action brought whereby to charge pltf. with the 
agreement in favour of defts., & I cannot extend 
it say the section can be read as if it were “ any 
action in which pltf. seeks to charge deft., or deft, 
seeks to set up against pltf. any counterclaim of 
his own.” If this were a case in which deft, had 


l)y a counterclaim set up a cliarge of his, & sought 
to enforce that, I should have considered that was 
equivalent to a separate action & that pltf. might 
in answer to the counterclaim beyond all question, 
set up the Statute of Frauds ; but there is nothing 
like a counterclaim, & it seems to me I should be 
enlarging that section of the Statute of Frauds if 
I said pltf. was entitled to set up the Statute of 
Frauds in answer to the case made by defts. 
(North, J.). — Miles v. New Zealand Alford 
Estate Co. (1886), 32 Ch. D. 260, 279 ; 68 L. J. 
Ch. 801 ; 54 L. T. 682 ; 34 W. K. 669, C. A. 

Necessity to plead specially.] Part TX., 

Sect. 8, sub-sect. 10, ante. 


SiTB-SECT. 4 . — Matters Specially Pleaded. 

R. S. C„ Ord. XIX., r. 15. The defemliint or plaintiff (as the 
case may be) must raise by his pleading all matters which show 
the action or counterclaim not to be maintainable, or that the 
transaction is either void or voidable in point of law, and all such 
grounds of defence or reply, as the case may be, as If not raised 
would be likely to take opposite party by surj^rlse, or would 
raise Issues of fact not arising out of the preceding pleadings, 
as for Instance, fraud. Statute of Limitations, release, payment, 
performance, facts showing Illegality either by statute or common 
law, or Statute of Frauds. 

Matters iu defence In- sijecially pleaded, see 
i*ai*t IX., St*ct. 8, ante. 

1763. Defence pleading Statute of Limitations 
Reply of promise by defendant within six years 
Fraud.] — Upon a replication, tliat the deft, did 
prtmiise wit Inn six yeai’S, to a plea of the Statute 
of Limitations, fraud in the deft, eannot be set 
up as an atiSwer to tlie ])lea . — (’lark v. lIoutiHAM 
(1823), 2 B. G. 149 ; 3 Dow. Ry. K. B. 322 ; 
1 L. J. O. S. K. B. 219 ; 107 E. H. 339. 

1764. Acknowledgment.]— To *a plea under 

3 & 4 Will. 4, c. 42, s. 5, that the cause of action 
on a deed did not accnie within twenty years, 
a replication, alleging a written acknowledgment 
of the debt within twenty years, need not set 
out the writing in its terms. — K kmpe v . Gibbon 
(1848), 12 Q. B. 662 ; 17 L. J. Q. B. 298 ; 12 Jur. 
697; 116E. K. 1019. 

1765. .] — To a declaration on a 

specialty deft, pleaded the Statute of limitations, 
to which pltf. replied tliat deft, before the com- 
mencement of the suit made an acknowledgment 
that the debt remained unpaid & due to pltf. 
within the true intent & meaning of the statute, 
& that the action was brought within twenty 
year's after such acknowledgment ; -Held : the 
replication was a pleading so framed as to prejudice 
the fair trial of the cause within 15 & 10 Viet, 
c. 76, H. 52, & ought to be amended by specifying 
the mode of acknowledgment relied on. — Forsyth 
V. Bri.stow’^15 (1853), 8 Exch. 347 ; 22 L. J. Ex. 
70 ; 20 L. T. O. 8. 226 ; 17 Jur. 46 ; 165 E. K. 
1380 ; subsequent proceedings^ 8 Exch. 716. 

1766. Not return of defendant after absence 

abroad — Action commenced within six years.] — A 
replication under 4 Ann, c. 16, s. 19, to a plea of 
the Statute of Limitations, need not allege that 
the deft, has returned to this country, or that the 
action was commenced within six years after his 
return. — Forbes v . Smith (1856), 11 Exch. 161 ; 

3 C. L. R. 1304 ; 24 L. J. Ex. 299 ; 25 L. T. O. S. 
148 ; 1 Jur. N. S. 603 ; 3 W. R. 476 ; 156 E. R. 
628. 

1767 . Reply of concealed fraud — No reason- 

able means of discovery.] — In an action to recover by 
way of damages money lost by the fraudulent repre- 
sentations of the deft., a reply to a defence of the 
Statute of Limitations that the pltf. did not dis- 
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cover & had not reasonable means of discovering 
the fraud within six years before action, & that 
the existence of such fraud was fraudulently 
concealed by the deft, until within such six years, 
was hold good by the Court of Appeal. — Gibbs 
V. Guild (1882), 9 Q. B. D. 59 ; 61 L. J. Q. B. 
313 ; 46 L. T. 248 ; ,30 W. K. 591, O. A. 

1768* Action for libel — Express malice.] — Pltfs., 
who were traders, sued defts. for libel in respect 
of articles published in the defts.* newspapers 
relating to the manner in which the pltfs. were 
alleged to be carding on their business. Defts. 
pleaded justification & fair comment, <fe the pltfs. 
joined issue. Defts. administered to the pltfs. 
the following interrogatory : “ Do you intend to 
set up that defts., in publishing the words com- 
plained of, were actuated by express malice 
towards pltfs. ? If yea, state generally the facts 
& circumstances on which i)ltfs. rely as showing 
actual malice ” ; lh<* interrogatory was 

inadmissible. 

It is not disputed that, on the pleadings in this 
action, the question of malice or* rro malice is in 
issue. In these circumstances defts. by this 
interi'ogatory ask pltfs. in substance wlietlier they 
are going to raise the issue of malice at the trial, 
& what evidence they have to support their case 
on that issue. So stated, the question as to the 
admissibility of the interrogatory is not arguable. 

When it is pointed out to counsel for defts. that 
the pleadings must be looked at to ascertain what 
are the issues raised in the case, & that the x>leadings 
do raise the issue of malice, they say that they 
want an affirmative statement by pltfs. on oath 
as to whether they are or are not going to fight 
that issue. 1 am quite unable to see how such an 
int/eiTogatory can be justified (Flet( her Moulton, 
L.J.). — Lever Bros. v. Associated Newspapers, 
11907] 2 K. B. 026, 029, 680 ; 76 L. J. K. B. 1141 ; 
97 L. T. 530 ; 51 Sol. Jo. 606 ; 8ub noin. Lever 
Brothers, Ltd. v. Associated Newspapers, 
Ltd., Lever Brothers, Ltd. v. Pictorial 
Newspapers, I/td., 23 T. L. B. 652, (\ A. 

1769. .] — Pltf. claimed damages for 

an alleged libel contained in the defts.’ newspaper. 
Defts. pleaded (1) fair comment; (2) that 
the alleged libel formed part of a fair accurate 
repoi*t of a public meeting within the meaning of 
sect. 4 of the I^aw of IJbcl Amendment Act, 
1 888 ; the matter publi.shod w as of public concern 
& for the public benefit, At the newsjiaper was a 
newspaper within the above section. 

Pltf. did not deliver a rejdy alleging express 
malice. He sought to interrogate defts. as to 
whether they had been requested to attend the 
said meeting, wdiether tJiey had received re- 
niuneration for reporting the proceedings. The 
interrogatories were consistent with pltf. having 
in fact no information on which to found Ids 
interrogatories. Baiijiache, J., at chambers, 
affirming the master, refused to allow the inter- 
rogatories ; — Held : although the interrogatories 
were not necessarily inadmissible, the court w’ould 
not interfere with the discretion of the judge at 
chambers. — Dawson v, Dover & County 
Chronicle, Ltd. (1913), 108 L. T. 481 ; 29 T. L. R. 
373. C. A. 

1770. .] — In a libel action where the 

statement of claim alleges that the publication 
was malicious & privilege is pleaded in the defence 
it is not necessary for the pltf. to deliver a reply 
alleging express malice. — Smith v . Ljswis (1917), 
33 T. L. R. 196, N. P. 

County court proceedings — Notice of defence of 
set-off & counterelaim.j^/S'ce County Courts, 
Vol. XIII., p, 496, No. 469. 
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Sub-sect. 5.- Pijeading in Answer to Set-off 
OR Counterclaim. 

See R. S. C., Ord. XXI., r. 14, p. 182, anie; 
R. S. C., Ord. XXVII., r. 13, infra; Set-off & 
Counterclaim, Vol. XL., pp. 417-418, 420-421, 
428, Nos. 389-393, 411-426, 495-504 ; Part XIII., 
ante. 


Sub-sect. 6. — Matrimonial Causes. 

See Husband & Wipe, Vol. XXVII., pp. 
405-406, Nos. 4048-4056. 


Sub-sect. 7. — -Default in Delivery. 

R. S. C., Ord. XXVII., r. IS. Where no reply or subsequent 
pleading is ordered, then, at the expiration of four days from the 
delivery of the defence or last pleading delivered ; or, where a 
reply or subsequent pleading is ordered, but the party who has 
been ordered or given leave to deliver the same falls to do so 
wltliln the period limited for that purpose, then, at the expira- 
tion of the period so limited, the pleadings shall be deemed to be 
closed and all material statements of fart in the pleading last 
delivered shall be deemed to have been denied and put in issue. 
Provided that tills rule shall not apply to a reply to a counter- 
claim and that unless the plaintiff obtains leave to deliver and 
delivers a reply to a counterclaim, the statements of fact con- 
tained in such counterclaim shall at the expiration of ten days 
from the delivery thereof or of such time (If any) as n^y by 
order be allowed for delivery of a reply thereto be deemed to be 
admitted, but the Court or judge may at any subsequent time 
give leave to the plaintiff to deliver a reply. 

Default in pleading to set-off or counterclaim — 
Right of defendant to Judgment on counterclaim.] — 

See Set-off & Counterclaim, Vol. XL., p. 428, 
Nos. 495-604. 

1771. Notice of trial.]— -If a pltf. does not de- 
liver a reply he cannot give notice of trial under 
Ord. XXXVI., r. 11, until the time for reply, 
twenty-one days, given by Ord. XXVII., r. 13, 
has expired. — Robinson v, Caldwell, [1893] 
1 Q. B. 519 ; 62 L. J. Q. B. 252 ; 68 L. T. 218 ; 
37 Sol. Jo. 305 ; 5 R. 320 ; 41 W. R. 364, C. A. 

.] — See, now, R. S. C., Ord. XXXVI., 

r. 11, Practice, Part XXXVII., Sect. 4, sub- 
sect. 1, po8t. 

Close of pleadings on default.] — See R. S. C., 
Ord. XXVII., r. 13, supra. 

Motion for Judgment in default of defence.] — 

See Part IX., Sect. 3, sub-sect. 4, L., ante. 


Sect. 2.— PLEADINGS SUBSEQUENT TO REPLY. 

See R. S. C., Ord. XXIII., p. 208, ante. 

[New Procedure List, see practice, Part XCIV., Sect. 5, sub- 

Sf(t. 2.] 

1772. Special rejoinder — Discretion of court.] — 

Application for leave to rejoin specially, when 
tlie court in the exercise of its discretion con- 
sidered a rejoinder unnecessai*y, refused. — Norris 
IT. Beazley (1877), 35 L. T. 845. 

1773 , Reply to defence where no statement 

of claim required.]— When a deft, requires no 
statement; of claim to be delivered, & delivers 
his statement of defence, & subsecjuently applies 
for leave to deliver a special rejoinder to the 
pltf.’s statement in reply, the court will not grant 
the application unless good cause be showm. — 
Harry v. Davey (1876), 34 1^. T. 842. 


Sect. 3. -ADMIRALTY ACTIONS. 

See R. S. C., Ord. XXIII., p. 208, anie; Ad- 
miralty, Vol. I., pp. 179, 181, Nos. 913-914, 
946-949. 
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Pleading. 


Part XVI.— Admissions. 


Sect. 1.— IN GENERAL, 

[Haw Proeadiire List, practick. Part xciv,. Sect. r», tub* 
eect. 2.] 

Admissions by failure to deny allegations.]— 

Part IV., Sect. 1, ani(\ 

Statements in pleadings operating as estoppel.] — 

See EstopppiTm A'ol. XXI., pp. 179-181, Nos. 
ms-31(). 

Admissions in pleadings — Admiralty actions.] — 

See Admiralty, Vol. I., pp. 179. 182, 199, Nos. 
915-910, 955-950, 1107 et seg. 

Payment into court.] — See I^actice, Part 
XXVII., Sect. 2, sub-sect. 4, post, 

1774. Explanations with admissions.] — Where 
an a^nission is made, it must be taken together 
with the explanation accompanying it. — Forman 
r. Nevitxe (1844). 4 L. T. O. S. 209. 

1775. -.] — Each x}arty is at liberty to plead 

all tlie facts which he thinks are to his benefit, 
pro\nded they be legitimately stated ^ leaii to 
the concjusion to which he seeks to bring the court, 
but tliat must be done in a plea. The purport 
of the answei^ is to benefit the paity who requires 
the answera, that through their medium he may 
be able either, if the facts be admitted, to dis- 
])ense with evidence which might not be pro- 
ciu-able except at great expense, or to compel 
a party to disclose on oath those circumstances 
respecting which there can be no other evidence. 
A party shall not be compelled to admit a fact 
pleaded without also giving, if in his power, an 
explanation of the fact. Whenever requisite 
for bringing fonii’ard the whole truth, whether it 
refers to matter pleaded already, or to be pleaded, 
or matter never intended to be pleaded, « which 
never ought to be pleaded, the same observation 
will apply ; if the explanation be necessary to the 
party gi\’ing in answers it ought to be inserted. 
\Miere tlie party giving in answers thinks it 
necessary to go into explanations amounting to 
facts which are capable of proof, such facts, uSess 
set fortli in the plea & proved by evidence, are 
to be considered as not inserted in the answers. — 
SArNDERs V. Saunders (1847), 1 Rob. EccL 649 ; 

5 Notes of Cases, 408 ; 9 L. T. O. S. 358, 49(5 ; 
11 Jur. 738 ; 163 E. R. 1131. 

1776. .] — Where a deft, admits, by his 

answer, the possession of property charged by 
the bill, states the trust upon which he holds 
it, should the pltf. read the admission in the 
answer to j»rove his case, he will be bound to read 
the trusts there stated in connection with the 
possession of property.— FiiEEMAN v. Tatiiam 
( 1846), 5 Hare, 329 ; 7 L. T. O. S. 176 ; 15 E. .7. Oh. 
323 ; 10 Jut. 685 ; 67 E. R, 939. 

1777. Effect of admission — For all purposes of 
cause.] — An admission made in the course of 
pleading, whether in express terms or by omitting 
to travei*se a previous allegation, is an admission 
for all puriioses of the cause, whether the facts 
relate to the parties or to third persons, provided 
the allegation be material. — Bingham v, Htanley 
(1841), 2 Q. B. 117 ; 1 Gal. & Dav. 237 ; 6 .Jur. 
389; lOL. J.Q. B. 319; 114 E. R. 47. 

1778. Whether binding In different pro- 

ceedings.] — ^An admission in the pleadings in an 
action in which judgment has gone in the absence 
of the deft, at the trial cannot, for the purpose 
of founding an application to attach the deft, 
under the third exception of sect. 4 of the Debtors 
Act, 1869, as having made default as a trustee 


when ordered to pay a “ sum in his possession 
or under his contix)!,’* be put higher tlian an 
admission by counsel at the triiil or an admission 
of assets in the certificate of a master in an 
administration action. Thei*efore, in a case where 
the deft, charged to his solicitors scheduled debts 
owing to him in his business with the payment 
of cc^s due or to become due, & by a verbal 
agreement promised the plifs. that if without 
notice to the debtors they w’ould allow him to 
collect the debts on tlieir behalf, he would pay the 
proceeds over to them as & when received, & 
in an action brought against him claiming that a 
declaration that he was a trustee of the proceeds 
for the pltfs., the deft, admitted in his statement 
of d£*fence that he or his agent had collected the 
book debts, & expended the same in discharging 
liabilit ies in his business, & in default of Ids appear- 
ance at the trial an order is made that the deft, 
pay a siun being the amount of the book debts 
in the schedule to the pltfs., the coui t wdll not give 
leave to issue a writ of attachment. — Harper t\ 
McIntyre (1908), 99 L. T. 191 ; 24 T. 1., R. 738 ; 
62 Sol. Jo. 533. 

1779. Whether binding on new trial.] — A 

man was employed by a railway company to 
sweep their yard A goods waiehousi*. Several 
lines of rails lan through the yard, & it was his 
duty to sweep between the lines, but to stand clear 
of them when tiTicks were being run over them. 
On June 10, 1918, a capstan man in the employ 
of the defts. gave notice to the man tliat he w^as 
going to run trucks into the yai'd, wliich notice 
the man acknowledged. The fli-st ti’uck was 
sent in, A the capstan man stated that he saw the 
man apply the brake to it, wldcli was not a paj’t 
of his duty, A tlien leave the yard. A second 
truck was tlien sent down on another line, 
shortly afterw^ards the man w'as found sitting on 
the grounti, having sustained injuries from which 
he died. Tpon a claim bv his widow for com- 
pensation under the Workmen’s Compensation 
Act, 1906, the county court judge decided that, 
as soon as the workman received the w^aming 
from the capstan man, the line of rails to be usarI 
was put outside the sphere of the deceased’s 
employment, & that as the last act he was seen 
to do was to apply the brake to the first truck, 
which was not within the scope of his duties, the 
accident did not arise out of A in the eoui*se of 
his employment wdthin sect. 1 (1) of the Act. 
He accordingly made an award in favour of 
the respondents. On appeal : — Held: (1) as the 
deceas£^ man had been seen to leave the yard 
after applying the brake to the fii*8t truck, the 
latter act w'as not the last act that he was seen to 
do ; that w'hile it was improper for him to be on 
the line which was being used for shunting trucks, 
he might, in pursuance of his duties as sweeper, 
have intended to cross that line while the trucks 
were at rest in order to sweep in another place ; 

at the facts had not been fully ascert^ned, A- 
there must be a new trial ; (2) an admission made 
by counsel at the trial that “ the deceased was 
crushed between two waggons ^ sustained 
abdominal injury from which he died ** was not 
to be binding at the second trial. — Dawson v. 
Great Central Ky. Ooa(1919), 88 L. J. K. B. 
1177,1178; 121 H.T. 263; 12B. W. C. 0. 161,0. A. 

Estoppel.] — See Estoppel, Vol. XXL, 

pp. 179-^181, Nos. 303-316. 

1780. Withdrawal of admission — ^Admission 
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made by mistake — Amendment.] — The ce^ui que 
trust under a settlement sued B. & J., who were 
in partnership as solicitors, to recover a sum of trust 
money alleged to have been received by the firm 
& not duly invested. J. was the sole trustee of 
the settlement, & was in difficulties. B., by his 
defence, admitted that J. had paid the money 
into the banking account of the firm, but without 
B.’s knowledge ; Sl he made a like admission in 
his answer io interrogatories. J. made a like 
admission. Upon these admissions, an order was 
made in chain oers for B. & J. to pay the money 
into coui*t. B. moved to discharge this order, 
so far as it afFectfd him, on the ground that this 
admission had been made by mistake, & he adduced 
evidence which showed conclusively that the 
money never had come into the banking account of 
the firm. Stibung, J., held that B. ought to 
have leave to withdraw his admission as made by 
mistake, & to amend his defence, & discharged 
as against B. the order for payment into court, 
on the giound that there was no such admission 
in B.’s affidavits as to justify such an order. 
The pltf. appealed : — Held : as the admission 
was shown to have been made by mistake, it 
was right that B. should be allowed to amend 
his defence for th(‘ purpose of withdrawing it ; & 
that on the materials before the comd, apart 
fiom that admission, theie was no such ad- 
mission by B. of receipt of the money as would 
justify an order on him for payment into court ; 
but that, as on these materials there was still 
a strong case for contending that the firm hacl 
received the money, the order to amend ought 
not to have been made, except on the teims of 
the money being brought into court.— Uoixis i\ 
Burton, L1H«2] 3 ('h. 220 ; 07 J.. T. 140 ; 40 
W. B. 010 ; 30 Sol. Jo. 025, i\ A. 


Sect. 2.— NOTICE OF ADMISSION. 

R. 5. C., Ord. XXXIL, r. 1. Any party to a cauBc or matter 
may give notice, by his pleading, or otherwise in ^Tlting, tliat 
he admits tlio truth of the whole or any part of the case of an> 
other party. 

Effect of admission, see Sect. 1, ante. 
Withdrawal of admission, see Sect. 1, a7dc. 

1781. Admission of all facts pleaded In statement 
of claim — Additional evidence by plaintiff.] — When 
the deft, admits all the facts pleaded in the state- 
ment of claim in a salvage action, the pltf. will 
not be allowed to call evidence except by per- 
mission of (he court, & on special grounds. - 
The Hardwick (1884), 9 P. D. 32 ; 53 J.. J. P. 
23 ; 50 J.. T. 128 ; 32 W. B. 508 ; 5 ^Vsp. M. J.. P. 
100 . 

1782. “ Any other party ’’ — Opposite parties.] — 

Brown v, Watkins, No. 1780, post. 


Sect. 3. -notice TO ADMIT DOCUMENTS. 

R. S. C., Old. XXXII., r. 2. KUher party may call upon the 
other party to admit any document, saving all just exceptions ; 
and In case of refusal or neglect to admit, after such notice, the 
costs of proving any such document shall bo paid by the party 
»o neglecting or refusing, whatever the result of the cause or 
matter may be, unless at the trial or hearing the Court or a 
Judge shall certify that the refusal to admit was reasonable ; 
and no costs of proving any document shall be allowed unless 
such notice be given, except where the omission to give the 
notice is, In the opinion of the taxing officer, a saving of expense. 


B. S. C., Ord. XXXI 1., r. 3, A notice to admit documents 
shall be In the Form No. 11 In Appendix B., with such variations 
as circumstances may require. 

1788. Rule applicable to all documents proposed 
to be given in evidence — Documents in custody or 
control of party.] — In an action by the coroner of 
the coimty of Lancaster for disturbance in his 
office, the plea set forth a charter granted by the 
Crown to the borough of Manchester, pursuant to 
1 Viet. c. 78, s. 49, & the issue in the cause was, 
whether the petition for such character was the 
etition of the inhabitant householders of the 
orough, &> whether the charter was accepted by 
them. The deft, had witnesses in attendance at 
the trial, to prove the genuineness of the simatures 
to the original charter, which was lodged at the 
Privy Council office : — Held : the charter was a 
document which the deft, ought to give a notice 
to admit & inspect, within the rule of H. T., 
4 Will. 4, s. 20, & that, not having done so, he 
W'as not entitled to the costs of the witnesses above 
mentioned. That rule extends to every docu- 
ment which a party proposes to adduce in evidence, 
& is not confined to documents in his custody or 
control. — Rutter r. Chapman (1841), 8 M. & W. 
388 ; 5 Jur. 010 ; 11 L. J. Ex. 178 ; 151 E. B. 
1089. 

1784. Documents put in issue on pleadings.] 

— A party who proposes to adduce in evidence a 
document at the trial, is bound in every case, in 
order to entitle himself to the costs of proving it, 
to give a notice to admit, under r. 20 of H. T., 
4 Will. 4, to afford the other party an opportunity 
of admitting it, notwithstanding the document is 
put in is.sue on the plcjadings, & although, on 
application to the attorney on the other side, he 
had refused to make the admission on the ground 
that the document was a forgery. — Spencer v, 
Barough (1842), 9 M. & W. 425 ; 11 L. J. Ex. 378 ; 
(5 Jur. 154; 152 E. R. 180. 

1785. “ Saving all Just exceptions ” — Admission 
of correspondence.] — The rules provided for notice 
being giv^en by one side to the other to admit 

I conespondence, A no well-advised solicitor would 
hesitate to admit letters which were relevant to 
j be admitted, because the form of the r. 2 of Ord. 

I XXXII. is “saving all just exceptions.” I mi 
sorry to say solicitors do not sufficiently often give 
notice to admit documents under tliis rule, & 
when notice is given admission is too often refused. 
The result of admitting the correspondence is that 
the letters are uniformly paged, & this is a great 
convenience to the court & to the counsel, & saves 
a great deal of time & expense. Solicitors who 
prepare a well-arranged bundle of correspondence 
deserve to be adequately remunerated for their 
trouble, A; I understand that the present practice 
of the taxing-master is to aUovv a liberal scale of 
lemuneration (Kekewich, J.).— Dudley, Stour- 
bridge & District* Electric Traction Co. r. 
Dudley Corpn., [1906] W. N. 07. 

Notice to admit probate — Court of Probate Act, 
1857 (c. 77), s. 64 .] — See Executors & Adminis- 
trators, Vol. XXllI., p. 230, Nos. 2874-2870. 

Form of notice. R. S. C., Ord. XXXII., 
r. 3, supra; Appendix B., No. 11, Yearly Supreme 
Court TYactice. 

1786. Admissions between co-defendants — Plain- 
ti not a party.] — Admissions between co-defts. 
under R. S, C., 1883, Ord. XXXll., r. 2, to which 
pltf. is not a party cannot be enforced as evidence 
against plti., A therefore cannot be included in an 
order for taxation & payment of the general costs 
of the action. — Dodds v. Duke (1884), 25 Ch. D. 
617 ; 53 L. J, Ch. 508 ; 50 L. T. 320 ; 32 W. K. 
424, 
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Sect. 4.— notice TO ADMIT FACTS. 

R. S. C., Ord. XXXII.. r. 4. Any party may, by noth'e in 
writijig> at any time not later than nine days before the day for 
which notice of trial has l>een given, call on any other party to 
adi^t, for the purposes of the cause, matter, or issue only, any 
specific fact or facts mentioned in such notice. And In case of 
refusal or neglect to admit the same within six days after service 
of such notice, or wit Ida such further time as may be allowed by 
the Court or a Judge, tlic co'^ts of proving such fact or facts shall 
be paid by the party so neglecting or refusing, whatever the 
result of the cause, matter, (^r issue may be, unless at the trial or 
hearing the Court or a Judge certify that the refusal to admit 
was reason.able, or unless tlie Court or a Judge shall at any time 
otherwise order or direct. Provided that any admission made 
in pursuance of such notice Is to be deemed to bo made for the 
purposes of tlie particular cause, matter, or Issue, and not as an 
admission to be usetl against the party on any other occasion 
or in favour of any person other than the party giving the 
notice: provided also, that the Court or a Judge may at any 
time allow any party to amend or witlidraw any admission so 
made on such terms as may be just, 

— „ — 5, A iioiicc to admit facts shall 

be in the Form No. 12, in Appendix Ih, and admissions of facts 
shall be in the Form No. 13 in Appendix 11., with such variations 
as circumstances ma> require, 

1787. Before defence — ^Party objecting may leave 
notice unanswered.] — I cannot strike out pro- 
ceeding, unless there is express power to do so. 
TTiere is a specific power given by the rules to strike 
out interrogatories & pleadings ; there is no power 
given to strike out a notice such as tiiis. On the 
contrary, a remedy is provided by the rule, which 
makes such an application unnecessary ; namely, 
that the notice can be left unanswered. If the 
refusal to admit is reasonable, the party so refusing 
will suffer nothing from the notice ha\'ing been 
served upon liim. I think, therefore, that there 
was no power to make this order. 

I shall not extend the time for making the 
admissions till after the defence is delivered. This 
power of calling upon the other side to admit 
facts is a very useful power, & I am not going to 
restrict it unnecessarily by laying down that it 
is not to be exercised until after defence ( Field, J.). 
— Crawford v . Chorley, [1883] W. N. 198 ; Bitt. 
Rep. in Ch. 4. 

1788. Notice unanswered — Interrogatories.] — 

This was an appeal by deft, from Master Dodgson's 
refusal to allow interrogatories to be administered 
to pltf . 

The action was brought for i‘246, being the 
amount of an 1.0. U. & interest. The defence was 
that, except as to 12s., a cheque fur the amount 
had been paid to pltf. upon a day named before 
action brought. Pltf. t4>ok out a summons for 
directions & obtained leave to deliver inter- 
rogatories to deft., with liberty to either party to 
apply for further directions without taking out a 
fresh summons. Deft, then serv^ed upon pltf. 
a notice to admit the fact of payment, of which 
pltf. took no notice. Deft, then applied to inter- 
i-ogate pltf. 

For deft, it was said that it was desired to ask 
pltf. w’hethcr he was not paid on a certain day, 
as was alleged in the defence. 

For pltf., it was said that the fact of payment 
was in the knowledge of deft. 

Field, J., allowed the appeal. — IIellier r. 
Ellis, [1884] W. N. 9 ; Bitt. Rep. in Ch. 72. 

1789. ^y other party ’’—Opposite parties.]— 
I cannot t hink that the words “ any other party,’ ^ 
in r. 12, were intended to mean anything but the 
“ opposite party ” referred to in the rules relating 
to interrogatories. I am confirmed in that view 
by the forms relating to discovery in the appendices 
to the rules, which all seem framed to meet the 
case of discovery from opi^osite parties. Further- 
more, on looking at Ord. XXXII., rr. 1 & 4, it 
will be found that precisely similar words are used 


to those in Ord. XXXI., r. 12, viz. “ any party ” 
A; ‘‘ any other party,” ^ yet it is obvious that in 
those rules only opposite parties can be meant 
(Mathew, J.).^ — Brown v. Watkinb (1885), 16 
Q. B. D. 326, 128 ; 65 L. J. Q. B. 126 ; 63 L. T. 
726 ; 34 W. R. 293 ; 2 T. L. R. 150, D. C. 

Forms — Notice to admit facts & admission.] — 
See R. 8. C., Ord. XXXII., r. 5, supra ; Appendix B., 
Nos. 12 & 13, Yearly Supreme Court Practice. 


SE(-r. 5.— JUDGMENT UPON ADMISSIONS. 

Sub-seot. 1.^ — In General. 

R. S. C., Ord. XXXII., r. 6. Any party may at any stage of a 
cause or matter, vihere admissions of fact have been made, 
either on the pleadings, or otlierwise, apply to the Court or a 
Judge for such judgment or order as upon such admissions he 
may be entitled to, uitiiout waiting for the determination of 
any other question between the parties ; and the Court or a 
J udge may upon such application make such order, or give such 
judgment, as the Court or Judge may think just. 

[New Procedure List, see Phactick. Part XCIV., Sect. 5, sub- 
sect. 2.3 

Admissions by failure to deny.] — See Part IV., 

Sect. 1. 

Motion for Judgment in default of defence.] — 

See Part IX., Sect. 3, sub-sect. 4, Ij. 

1790. interpretation of R. S. C., Ord. XXXll., 

r. 6.] — R. 6 of Ord. XXXII. stands alone. & is not 
dependent for its interpretation tm tlie other rules 
of the same order. Accordingly the w'ords “ w^here 
jidmissions of fact have been made either on the 
pleadings or otherwise ” in r. 6 art‘ not confined 
in their operation to admissions made under rules 
of the same order, but are of general application, 
& are effectual to justify the making or giving of 
an immediate order or judgment when an admis- 
sion is made by letter of facts which show that 
the deft, lias no defence to tlie a<*t ion .--Ellis r. 
Allen, [1914] 1 Ch. 904 ; 83 L. J. Ch. .590 ; 110 
L. T. 479. 

1791. Effect of failure to apply — No waiver of 
right to Judgment on admissions at trial.] — In an 

action against a lessee to set aside a lease granted 
under a pow er, the statement of claim stated that 
the donee of the power had received from the 
les.s<‘e a certain sum as a bribe, & stated the cir- 
cumstances ; the statement of defence denied 
that that had been given, & denied cir- 

cumstance, but contained no general denial of a 
bribe having l)ec*n given ; — Held : pltfs. had not 
waived their right to judgment on the admissions 
by not having moved for judgment. — Tildesley 
r. Harper (1878), 7 Ch. D. 403 ; 47 L. J. Ch. 263 ; 
38 D. T. 60 ; 26 W. R. 263 ; on appeal, 10 
Ch. D. 393. 

1792. Setting aside Judgment obtained — Admis- 
sions In fraudulent defence by solicitor — With- 
drawal of defence.]— A solicitor who as a deft, with 
others obtained the permission of his co-defts. 
to defend the action for them. Ue then put a 
defence denying his owm liability but admitting 
that of his co-defts., & afterwards absconded. 
Pltf. thereupon obtained judmnent upon the 
admissions in the pleadings ; but defts. against 
whom the judgment was obtained had no actual 
notice of the proceedings subsequent to the 
writ. On appeal from the judgment obtained, 
l(»ave was given to withdraw the defence &; to 
deliver a new one de bene esse upon terms to be 
settled when the court should have heard the 
merits of the case. — WiixiAMS v, Ilkeston (1882), 
20 Ch. D. 672 ; 61 L. J. Ch. 927 ; 47 L. T. 266 ; 
30 W. R. 666, C. A. 
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SuB-SBOT. 2 . — By Whom Application Madk. 

See R. 8. C., Ord. XXXII., r. 6, p. 214, a^vte. 

1798. “Any party •'-—Defendant.]— A deft, is 
entitled to move to dismiss an action upon the 
admissions of pltf . in the pleadings without putting 
in a counterclaim. 

The words “ any party ” must include a deft., 
& he may apply for such order as he is entitled 
to upon any admissions of fact in the pleadings 
(Jbssel, M.B.).— -Pascoe v. Richards (1881), 50 

J. Ch. 337 ; 29 W. R. 330. 

1794. All plaintiffs — Not merely some.]-- 

A motion under Ord. XXXII., r. 0, for an order 
against a deft, on admissions of fact must be 
made by all the pltfs. in the action, & not merely 
by some of them. 

An order on admissions is not a matter of right, 
but is in the discretion of the court. — Re Wrioht, 
Kirkb V. North, [1895 j 2 Ch. 747 ; 05 K J. Ch. 
37 ; 73 L. T. 390 ; 44 W. R. 125 ; 13 R. 849. 

1795. Debenture-holder’s action.] — 

In a debenture-holder’s action, when the property 
comprised in debentures is in jeopardy, an im- 
mediate sale will be ordered under the R. 8. C., 
Ord. LI., r. 1 b, on motion for judgment on admis- 
sions in the pleadings, but, unless all the debenture- 
holders subsequent to the pltfs. are parties to the 
action, the order will be for sale with the approba- 
tion of the judge, so that the absent debenture- 
holders may be brought in chambei-s on the 
application to approve the conditional contract 
for sale. — Re Crioglertone C'oal Co., Stewart 
r. Ckioglestone Coal Co., [1906] 1 Ch. 523; 
75 L. J. Ch. 307 ; 91 L. T. 471 ; 51 W. K. 298 ; 
50 Sol. Jo. 240. 


Si H-REcT. 3.— Against Whom Applic ation 
Made. 

*SVr R. S. C., Ord, XXXll., r. 0, p. 211, unie, 

1796. One of two or more defendants — Action 

against husband 6c, wife — Judgment against hus- 
band.]— -A statement of defence was delivered in 
an a<;tion brought against a husband & wife upon 
a joint & several promissory note given by tliem, 
which, purporting to be the defence of both defts., 
raised no defence as regarded the husband : — 
Held : upon motion for judgment, that pltfs. were 
entitled under Ord. XIj., r. 11, to final judgment 
against the husband without waiting for the 
deteimination of t he case again.st the wife.— 
Jenkins r. Davies (1S76), 1 Ch. D. 096; 24 
W. R. 090 ; 3 Char. Pr, Cas. 77 ; subsequent 

prinecdings, sub noni, Davies r. Jenkins (1877), 
0 Ch. D. 728. 

1797. Service of notice of motion on other 

defendants — Cause of action severable.] — Upon 
motion for final judgment against one of several 
defts. upon admission of pltf.’s claim by such 
deft., it is not necessary to serve the other defts. 
with notice of the motion, the cause of action being 
severable. — Macmillan v. Australasian Terri- 
tories (1897), 70 L. T. 182 ; 41 Sol. Jo. 349. 

1798. Admission by one 6c default in 

delivery of defence by others — Motion for Judg- 
ment against defendants in default.] — Where three 
defts. had made default in delivering defence 6c 
another deft, had, by his defence, practicidly 
admitted the correctness of the statement of claim, 
& it was important to have the action tried against* 
all defts. at the same time, an order was made to 
set down the action on motion for judgment against 


defts. in default, wdth liberty to give notice of 
motion for judgment on admissions against deft, 
who had pleaded . — Re Smith’s Estate, Bridson 
V. Smith (1876), 24 W. R. 392 ; 3 Char. Pr. Cas. 
176. 

1799. Default in appearance by one of several 
defendants.] — Where one of several defts. served 
has not appeared, while the others have appeared 
& delivered defences, pltf. may move for judgment 
as against the defts. under Ord. XL., r. 11, upon 
the admission, & as against the defaulting deft, 
under the combiined effect of Ords. XIII., r. 9, 
6c XXIX ., r. 1 0, but as against the latter the action 
must be set dowm on a motion for judgment, 6c 
in both cases two clear days’ notice of motion must 
be given. — Parsons v. Harris (1877), 0 Ch. D. 
694 ; 25 W. R. 410. 


Sid-sk(T. L— Mode of Application. 

Sec H. S. C., Ord. XXXll., r. 0, p. 214, ante, 

1800. Motion for Judgment.] — A deft, may 
obtain judgment on his counterclaim, if the pltf. has 
failed tc) put in a reply, by motion for judgment 
on the admissions implied by the default of plead- 
ing. The action must, however, be set dowm on 
motion for judgment. — Carolt v. Hirst (1883), 
48 L. T. 759; 31 W. R. 839. 

1801. Or summons in chambers.] — Applica- 

tions for ord PI’S upon admissions on pleadings will 
in future not be heard upon motion on motion 
days, but must be made by summons in chambers, 
to come on in court as adjourned summonses. — 
Gough v, Heatley (1884), 49 L. T. 772 ; 32 
W. R. 385. 

1802. .] — This was a summons for 

judgiiient on admission in the pleadings in a 
partition action. Tlie chief clerk adjourned the 
summons for hearing in court. Pltf. submitted 
tliat a summons was now the correct mode of 
proceeding under Ord. XXXII., r. 0. 

In ordinary cases it would not be proper to 
give judgment in chambers, 6c 1 should object to 
hear such applications as this there. There might, 
however, be exceptional cases, where it would be 
very important to a\n)id expense, in which judg- 
ment w ould be obtainable upon a summons, as the 
words of the rule implied. But ordinarily the 
application for judgment under the rule should be 
by motion 6c judgment jironounced in court. 
The sununons in this case, deft, appearing by 
counsel, I shall treat as a motion for judgment 6c 
judgment will be given accordingly (Kay, J.). — 
Gook V, Heynes, [1884] W. N. 75. 

1803. .] — An application for judgment 

on admissions in the pleadings may be made by 
summons. Judgment on admissions, in an action 
for possession, may be obtained against a mort- 
gagor, who denies that ho is in possession, but 
admits pltf.’s title as mortgagee. — ^Padgett v, 
Binn8, [1884] W. N. 10 ; Bitt. Rep. in Ch. 6. 

1804. Proceeding with motion after 

suggestion as to summons in chambers — Costs.] — 
In an action to restrain tlie publication of a trs^e 
circular, defts. by their statement of defence offered 
to submit to a peipetual injunction in the terms 
of an interim injunction which had been pre- 
viously granted, “ to be obtained on a summons 
issued for that purpose.” Pltfs. set the action 
down for trial on motion for judgment on the 
admissions in the pleadings, 6c delivered to defts. 
a copy of minuter of the proposed judgment, 
which was identical with the judgment to which 
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Scct» Jj, — J%j^tneni ujwn admit^siotus : Sub-sccts, 4, 

the defts. had offeied to submit : Held : under 
the circumstances pltfs. ought to have pi'oceeded 
by summons in chambers, & that, consequently, 
they would only be allowed the costs which they 
would have properly incuri'ed if they had pro- 
ceeded by summons.- London Steam Dyeing 
Co. r. Dioby (1888), 57 L. J. t^h. 505 ; 58 L. T. 
724 ; 36 W. TL 497. 

1805. •] — An action to 

restrain deft, from building so as to obstruct pltf.’s 
ancient lights, & for damages. Deft, paid £275 
into court in satisfaction of the claim for damages, 
& by his statement of defence offei*ed to under- 
take not to can*y his buildmgs higher than they 
^^e^e at the conmiencement of the action, to 
consent to an order embodying tliis undertaking, 
A for payment to the pltf. of the £275, A to pay 
the pltf.’s costs. Pltf. accepted these terms, & 
prepared minutes which he sent to the deft.’s 
solicitors, with a notice that he should set down 
the action on motion for judgment as a short 
cause. Deft.’s solicitors wrote that the matter 
could be concluded at much less cost on a summons 
in chambers, & deft, wished that course adopted. 
Pltf., nevertheless, proceeded with his motion : — 
Held : pltf. was only entitled to such costs of his 
motion as would have been incurred on a sum- 
mons in chambers. — Allen r. Oakey (1890), 62 
L. T. 724. 

1806. Notice of motion for ** decree or decretal 
order.”] — Ppon admissions in a statement of 
defence in an administration action, & upon a 
notice of motion for “ a decree or decretal order,” 
an order can, under R. 8, (\, 1875, Ord. XL., r. 11, 
be made upon an ordinary motion without setting 
do^^ n the motion.- Re Barker Estate, Hether- 
INGTON V. Longrigg (1878), 10 (’h. D. 162 ; 48 
L. J. Vh. 171 ; 27 W. IL 893. 


8ub-^ect. 5. — Time for Appligation. 

R. 8. (\. Ord. XXXIl., r. 6, p. 214, ayde. 

1807. ** At any stage of a cause or matter ” — 
Application by defendant — After rejoinder.] — 
Pascoe r. Richards, No. 1793, ante. 

1808. Application by plaintllT — Issue joined 

on defence & notice of trial given.} — Pltf. may 
mo\e for judgment upon admissions in the plead- 
ings at any stage in the action & notwithstanding 
that he has joined issue on the defence & given 
notice of trial. — Brown r. Pearson (1882), 21 
Ch. D. 716 ; 46 L. T. 411 ; ,30 W. R. 430. 


Sub-sect. 6. — Admissions on which Ji dg- 
MENT Ordered. 

See R. 8. C., Ord. XXXIL, r. 6, p. 214, ante, 

1809. ” Admissions of fact either on the plead- 
ing or otherwise ” — Clear & unequivocal.] — I 

think that r. 11 of Ord. XL., was framed for the 
express purpose, that if there was no dispute 
between the p€«ti^, A if thei-e was on the plead- 
ings such an admission as to make it plain tliat 
Itf. was entitled to a particular order, he should 
e able to obtain that order at once upon motion. 
It must, however, be sucli an admission of facts 


as would show that pltf. is clearly entitled to the 
order asked for, whether it be in the nature of a 
decree or a judmnent or anything else. The rule 
was not meant to apply when there is any serious 
question of law to be argued. But if there is 
an admission on the pleadings which clearly 
entitled pltf. to an order, then the intention was 
that he should not have to wait, but might at once 
obtain any order which could have been made 
on an original hearing of the action (Mbllish, 
L.J.). — Gilbert v. Smith (1876), 2 Ch. D. 686, 688, 
689 ; 45 L. J. Ch. 514 : 35 L. T. 43, C. A. 

1810. ^ .] — Pltf. moving for judgment 

under R. S. C., Ord. XL., r. 11, on admissions in 
the deft.’s pleadings, must have a clear case, A 
the mei'e admission or non-denial by deft, of a 
right asserted by pltf., but which has in fact no 
exist-ence in law is not suflicient to entitle pltf. 
to a judgment establishing the right. —Chilton r. 
London Corporation (1878), 7 (^h. I). 735 ; 47 
L. J. Ch. 433 ; 38 L. T. 498 ; 26 W. R. 474. 

1811. .] — An order will not be made 

under Ord. XXXIl., r. 6. in an action for money 
lent, unless there is a clear admission that the 
debt is due & recoverable in the action in which 
the admission is made. 

Quwre : whether the words “ or othei-wisc ” 
in r. 6 refer only to cases in which notice has been 
given under Ord. XXXIl., rr. 1 or 4 . — Landergan 
r. Feast (1886), 65 L. T. 42 ; 54 W. K. 691, C. A. 

1812. .] — The court will not allow 

final judgment to be signed upon admissions in a 
pleading or affidavit, unless the admissions are 
clear &; unequivocal. — Hughes v. London, Edin- 
burgh A Glasgow Assurance (V)., Ltd. (1891), 
8 T. L. IL 81, C. A. 

1813. Admission of title — Failure to deny.] 

- Motion by infant cestuis qne irast that the deft., 
their trustee, might bring a fund into court, 
allowed where, although the deft, liad not b> his 
answer admitted the pltfs.’ title, he liad not denud 
it. — Symonds V. Jenkins (1876), 34 L. T. 277 ; 21 
W. R. 512 ; 3 (’bar. Pr. C’as. 78. 

1814. Action for possession against 

mortgagor — ^Denial of possession.] — PADOEnrr 
Binns, No. 1803, ante, 

1815. Failure to dispute statements in 

affidavits.] — In an administration action notice of 
motion was served upon a deft., an executor, for 
payment into court of money, part of the testator’s 
estate, which it was shown by affidavit that he 
had received. The deft, did not appear on the 
motion ; — Held : the deft, not having disputed 
the affidavit, there was a sufficient admission that 
the money was in his hands, & that he must be 
ordered to pay it into court. — Freeman v. (’ox 
(1878), 8 Ch. D. 148 ; 47 L. J. Ch. 560 ; 26 W. R. 
689. 

1816. .] — Deft., one of the trustees of 

a settlement, in letters written to pltf., his co- 
tinstee, before the commencement of this action 
for the administration of the tioists, admitted 
having received £300, paH of the trust funds, &> 
invested it in an unauthorised way. Pltf., after 
deft, had appeai*ed in the action, took out a 
summons to have the £300 brought into court, & 
made an affidavit deposing that he had paid the 
money to deft., & stating the admissions contained 
in deft.’s letters as to its application. Deft, did 
not answer this affidavit or adduce any evidence. 
Chitty, j., ordered the money into court on the 
ground that the letters were a sufficient admission 
within Ord. XXXIl., r. 6. Deft, appealed 
Held : as deft, had not met the affidavit, there 
was a sufficient admission that the money was in 
his hands, & that the appeal must be dismissed. 
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Freeman v. Fox, No. 1815, ante, approved & 
followed. 

Qucere : whether the letters were not a sufficient 
admission within Ord. XXXII., r. 0. — Porrett v. 
White (1886), 31 Ch. D. 62 ; 65 L. J. Ch. 79 ; 63 
L. T. 614 ; 34 W. R. 66, C. A. 

1817. Allegations in statement of claim not 

specifically denied.] — Unless the allegations in a 
statement of claim are specifically denied, the pltf. 
is entitled tc) move for judgment as upon an 
admission of fact in the pleadings. — Rutter v. 
Treoent (1879), 12 Ch. D. 758 ; 48 L. .1. Ch. 791 ; 
41 L. T. 10 ; 27 W. R. 902. 

Admissions by failure to deny, see Part IV., 
Sect. 1, ante. 

(General denials, see Part TV., Sect. 2, ante. 

1818. Admission as to execution of deeds — 

Denial save as should appear when produced.**] — 

The statement of claim in a foreclosure action 
set out the purport & effect of several mortgage 
deeds, & alleged that they were duly executed. 
The statement of defence craved leave to refer to 
the deeds, when produced, &, save as by such 
deeds, when produced, should appear, did not 
admit that the same were of or to the purport or 
effect in the statement of claim mentioned ; — 
Held : there was a sufficient admission of the 
execution of the deeds, & as it appeared, on their 
being produced in court, that they were of the 
dates & made between the parties mentioned in 
the statement of claim, pltfs. were entitled to 
judgment.— Barnard v. Wieland (1882), 30 

W. R. 947. 

1819. Action for possession by lessor — 

Defence that lessee not in possession — Plea of 
bankruptcy.] — A lessor who claims possession is 
(*ntitled to judgment against the lessee on admis- 
sions when the only defence set up is that the 
lessee is not in possession <fe that all his interest 
has passed to the trustee in his bankruptcy. — 
(^ROFT V. COLUNGWOOD, [1884] W. N. 33; Bitt. 
Rep. in Oh, 8. 

1820. “ Or otherwise ** — Admission by 

letter.] — Trust funds may be ordered to be brought 
into court by the trustee, an accounting party, 
upon admissions contained in lettei’s w'ritten 
before action brought that he has received the 
money, & a recital to that effect contained in the 
settlement, his execution of which as trustee has 
been proved, although there is no formal admission 
in his pleadings or affidavits that he lias received 
& holds the money. — Hampden v. Wallis (1884), 
27 Oh. D. 261; 54 L. .T. Oh. 1175 ; 51 L. T. 
357 ; 32 W. R. 977. 

1821. .] — PORRETT V. WlDTE, 

No. 1816, ante. 

1822. .] — In an action to compel 

deft, to make good an alleged breach of trust, 
pltfs. moved for an order that deft, should pay 
into court £1,000, on the ground that he had by 
letters written before action admitted that that 
sum was in his hands on behalf of pltfs. : — Held : 
even if the letters taken alone amounted (which 
the court, differing from Chitty, J., thought 
they did not) to an a-dmission that the £1,000 
was in the deft.’s hands, the court ought to have 
regard to an affidavit made by him in answer 
to the motion ; & that, looking at the statements 
contained in that affidavit, an order for payment 
into court ought not to be made. 

The practice of the Court pf Chancery originally 
was to order a deft, to pay money into court) 
upon an interlocutory motion only when he had 
by his answer admitted that the sum was in his 
hands. An admission that the sum in question 
was due from him to the pltf. was not sufficient ; 


he must have admitted that it was actually in 
his hands. The practice was afterwards extended 
to admissions made by a deft, in affidavits, & 
a still further extension was made by Jessel, 
M.R., in Freeman v. Cox, No. 1816, ante. I am not 
disposed to carry the practice any further. In 
my opinion such orders ought to be made only 
when it is made out to the satisfaction of the 
court that the deft, has the sum claimed in his 
hands, that he has no real defence to the pltf.’s 
demand (Davey, L..T.). — Neville v. Matthew- 
MAN, 1 1894] 3 Ch. 345, 355; 63 L. J. Ch. 734 ; 
71 1.. T. 282 ; 42 W. R. 676 ; 38 Sol. Jo. 694 ; 

7 R. 511, C. A. 

1823. .] — Ellis v. Allen, 

No. 1790, ante. 

1824. Admission In affidavits.] — 

Neville v. Matthewman, No. 1822, ante. 

1825. Notice.] -Tmnderoan I-'east, 

No. \H\\,anle. 

1826. — - Verbal admissions.] — A deft. 

may be rirdered to pay into court money which 
he has verbally admitted to be in his hands or 
under his control. 

Upon a motion that a deft, might be ordered 
to pay into court a sum of money which he had 
verbally admitted to bo in his hands or under his 
control, an affidavit Y^J^ving the admission was 
made by a clerk of the pltfs.’ solicitors. A copy 
of the affidavit was served on deft, with the notice 
of motion, whicli stated that the affidavit would 
be read on the hearing of the motion. Deft, did 
not answer the affidavit, & he did not appear on 
the h(‘aring : ~//rtd .' deft, must be ordered to 
jiav the monev into court . — He Beeny, Ffrench 

V. SPROSTON, [1894] i Ch. 499 ; 53 L. J. Ch. 312 ; 
70 L. T. 160 ; 42 W. R. 377 ; 38 Sol. Jo. 236. 

1827. Admissions gathered from course of 

conduct.] — An admission of liability sufficient to 
support a motion for payment into court of such 
admitted sum may be made by the party ordered 
to pay th(‘ sum into court, or his agent, or gathered 
from their course of conduct, without necessarily 
appearing on the pleadings or affidavits in the 
action. London Syndicate, Ltd. v. Lord (1878), 

8 Ch. 1). 81 : 48 L. J. Ch. 57 ; 38 L. T. 329 ; 20 

W. R. 127, C. A. 

1828. Indorsement on writ.] — The indoi'se- 

ment on a writ is not a “ pleading ” so as to entitle 
a pltf. without the consent of deft, to move 
thereon for an order on admissions under Ord. XL., 
r. 11, in a case where deft, admitting pltf.’s claim 
has given notice that he does not require the 
delivery of a statement of claim. — W alijs i\ 
Jacksc)N (1883), 23 Ch. D. 204 ; 52 L. J. Ch. 384 ; 
31 W. R. 519. 

See, now, R. S. C., Ord. XXXII., r. 6, p. 214, 
ante. 

Counterclaim — Claim admitted by defen- 
dant.] — See Set-off & Counterclaim, Vol. XL., 
p. 430, Nos. 523-524. 

Default in reply to.] — See Set-off & 

Counterclaim, Vol. XL., p. 428, Nos. 495-504. 

Counterclaim against plaintiff & third 

parties.] — See Set-off & Counterclaim, Vol. 
XL., p. 424, No. 450. 


Sub-sect. 7. — Order on Admissions. 

A. Discretion of Court. 

See R. S. C., Ord. XXXII., r. 6, p. 214, ante. 
1829. Not a n^itter of right.]— Wright, 
Kirke V. North, No. 1794, ante. 
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Sect, 6 . — Judgment upon admissions : Suhseet 7, j 
B„ C, d: D. Sects, 6, 7 & 8,] 

1830* Discretion not interfered with.] — ^An action 
was entered in Nov. 1870, to enforce an equitable 
mortgage with a written memorandum of deposit 
dated in Feb. 1870. Deft, admitted the mort- 
gage, but by his statement of defence alleged 
that it was part of the agreement that pltf. should 
not require a legal mortgage, nor any payment 
of principal or interest for a year from the time 
of the advance. Pltf., by his reply, denied the 
alleged qualification of the memorandum, & 
moved for an order to the same effect as the 
common foreclosure decree on the admissions in 
the pleadings. Haix, V.-C., refused the motion : 
— Held : the A^ice-Chancellor had a discretion 
with which the Court of Appeal ought not to 
interfere, as to whether a case was a proper one 
for making an order on motion under Ord. XIj., 
r. 11. — Mellor V. SroEBoiTOM: (1877), 5 Ch. D. 
342 ; 46 L. J. Ch. 398 ; 37 L. T. 7 ; 25 W. R. 
401, C. A. 

B, Payment into Court. 

See R. S. C., Ord. XXXII., r. 6, p. 214, ante ; 
Ord. LV., r. 3 (d). 

Payment into court generally, see Practice & 
Procedure. 

1831. Money In hands of or under control of 
defendant.] — Freeman v. Cox, No. 1815, an/e. 

1832. .] — PoRRETTr. White, No. 1816. ante . 

1833. .] — Neville v. Matthewman, No. 

1822, ante. 

18^ Money actually In defendant’s hands.] 

— Money will not be ordered to be paid into court 
by executors, administrators, or trustees under 
Ord. LV., r. 3 (d), unless it is actually in their 
hands. It is not sufficient that it has been in 
their hands, that they are responsible for it. — 
Nutter v. Holland. [1894] 3 Ch. 408 ; 73 L. J. 
Ch. 932 ; 71 L. T. 508 ; 43 W. R. 18 ; 38 Sol. 
Jo. 707 ; 7 R. 491, (\ A. 

1835. Verbal admission.] — Be Beeny, 

Ffrench V . Sproston, No. 1826, ante . 

1836. Improperly paid away.] — Upon an 

interlocutory motion ]^y the pltfs. (second mort- 
gagees) that the defts. (tlie fii-st mortgagee & 
his solicitor) should be ordered to pay into court 
the balance of the proceeds of sale of the mort- 
gaged property (which tlie solicitor admitted that 
he had received for his client), after deducting 
what was due in respect of tlie first mortgage, 
the solicitor claimed tt> i*ctain also the amount 
of payments which he had made to the executors 
of the mortgagor : — Held : though those pay- 
ments were improper, yet, as the amount of them 
was not in tlie hands of the (lefts,, they could not 
be ordered U) pay it into court upon an inter- 
locutory motion. A they were ordered to pay 
only the balance of the sale moneys aft/cr deducting 
that amount A the amount due on th(‘ first 
mortgage. — Crompton A Evans’ Union Bank v. 
Burton, [1895] 2 (’h. 711 ; 61 1.. .1. Ch. 811 ; 73 
L. T. 181 ; 44 W. K. 60 ; 13 K. 702. 

1837. Paid away In good faith.] — In 

answer to an int(Tlocutory motion that the deft, 
should pay into couit- money which arose from 
the sale of shares of wliich he had been a trustee 
for the pltf., but which he alleged (though the 
pltf. denied it) ^ that the pltf, had given to him, 
the deft, admitted that he had received the 
proceeds of sale, A had transferred the shares 
to the purchasers. But he deposed : “ Before 
My question was raised as to the transfers I 
in good faith paid away A disposed of all the 


S urcliase-money, in the belief that I was entitled 
lereio, A no part thereof is now in my hands, 
A I have no power over the shares or any of 
them *’ : — Held : it was not shown that the 
purchase-money was not under the deft.’s control, 
A that he must be ordered to pay the amount 
into court. — Re Benbon, Elletbon v, Ptllkrb, 
[1899] 1 Ch. 39 ; 68 L. J. Ch. 6 ; 47 W. R. 264 ; 
sub nom. Re Benson, Eujtson v. Pillerb, 79 
L. T. 690. 

1838. Recovery of money lent — Interest.] — 

Landeroan r. Feast, No, 1811, ante. 

1839. Sum due on taking of account — ^Dis- 
cretion of court.] — Upon an interlocutory applica- 
tion for the payment of money into court made 
before the trial of an action for the taking of an 
account, where an account has been rendered, A 
the couH has before it the parties to the account 
A e\idence as to the items in dispute between 
them, the court will look into the facts of the case, 
A if in the fair exercise of its judicial discretion 
it can arrive at a conclusion that a sum will be 
due to the pltf. on the taking of the account, 
A what the amount of that sum will be, the 
court will order the deft, to pay that amount 
into court. — Wanklyn v. Wilson (1887), 36 
Ch. D. 180 ; 56 L. J. Ch. 209 ; 56 L. T. 62 ; 35 
W. R. 332 ; 3 T. L. R. 277. 

1840. Admissions gathered from course of con- 
duct.] — IX)NDON Syndicate, I/td. v. Lord, No. 
1827, ayde. 

1841. Withdrawal of admission.] — Hollis v. 
Burton, No. 1780, ante. 

C. Orders for Sale. 

See R. S. C., Ord. XXXII., r. 6, p. 214, ante. 

1842. Sale of bonds— Plaintiff claiming charge on 
bonds — Admission of plaintiff’s title.] — In a suit in 
which the bill was filed before tlie Judicature 
Acts came into operation, pltf. claimed a charge 
upon certain bonds of a foreign state which were 
deposited in the bank to the credit of the cause. 
The suit had not yet come to trial. Defts. in 
their answer had admitted pltf.’s title. On an 
application for an order for the sale of the bonds, 
as perishable goods within the meaning of Ord. 
LII., r. 2 ; or upon admission of facts in the 
pleading under Ord. XL., r, 11: — Held: there 
must be a sale of the bonds on the ground that 
defts. having by their answer admitted pltf.’s 
title, r. 11 of Ord. XL. applied, A there was no 
reason why the relief to which he was entitled 
should be delayed until the hearing. — Coddington 
V. Jacksonville, Pensacola A Mobile Ry. Co. 
(1878), 89 L. T. 12, C. A. 

1843. Partition action.] — An order for sale may 
be made in a partition action on a motion upon 
admissions in the pleadings under R. S, C., 1876, 
Ord. XIj., r. 11. Jn such an order the court 
will direct an account of rents A profits received 
by the pltf., wdiere be has been in possession, A 
adjourn further consideration. — ^Burnell v. Bur- 
NEU. (1879), 11 Ch. D. 213; 48 L. J. Ch. 412; 
27 W. R. 749. 

1844. Debenture-holders’ action.] — The court, 
on motion for judgment on admissions in the 
pleadings in a debenture-holders’ action, in 
which pltf. sued on behalf of himself A all other 
debenture-holders, A the debenture-holders were 
entitled to a chaxge on the property of the com- 
pany, directed a sale of the property of the 
company under Ord, U., r. iB, upon proof of 
the insolvency of the company A the jeopardy 
of the property comprising the debenture-holders’ 
security, although the principal moneys secured 
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by the debentures were not due, no interest 
thereon being in arrear for six months, & no 
resolution having been passed, or order made, 
for the winding-up of the company. In such a 
case the admitted allegations of the statement 
of claim should be verified by affidavit. — Re 
Day & Night Advertising Co,, Upward v. 
Day & Night Advertising Co. (1900), 48 W. K. 
302. 

D. Of her Cases. 

See R. S. C., Ord. XXXII., r. 0, p. 214, ante. 

1845. Denials as to some allegations & ad- 
missions as to others — Order for Inquiry as to 
damages — Limited to admitted allegations.] — 

Where in an action for infringement of a patent, 
the deft, in the defence admitted certain instances 
of infringement, but denied that he had committed 
any others, & the pltf. thereupon moved for 
judgment upon the admissions in the pleadings : 
— Held : the pltf. was entitled to an inquiry 
as to damages arising from the admitted infringe- 
ments only. — United Telephone Co. v. Donohoe 
(1880), 31 Ch. D. 399 ; 56 L. J. Ch. 480 ; 54 
L. T. 34 ; 34 W. R. 320 ; 2 T. L. R. 331 ; Griffin^s 
Patent Cases (1884-1880), 227, C. A. 

1846. Order for dissolution of partnership — 
Inquiry as to disputed terms of arrangement.] — In 
an action for dissolution of partnership, pltfs. 
by their statement of claim alleged that they 
& defts. had agreed to take a lease of certain 
premises & to enter into partnership ; that draft 
articles of partnership were considered & approved 
by pltfs. & deft, at an interview on a day named, 
subject to their being finally revised by deft-.’s 
solicitor ; that the draft articles had not yet been 
revised nor the articles executed ; that although 
the draft articles were only settled subject to 
revision, the terms of the arrangement between 
pltfs. &: deft, as therein provided were definitely 
agreed upon at the said interview ; that deft, 
had not intimated any objection to the terms of 
the articles ; that it was soon afterwards agreed 
that certain sums should be brought in by the 
pltf. & deft. ; that they had proceeded with the 
pai'tnership undertaking & deft, had taken an 
active part in it, but that he had not contributed 
his share, & notice had been given him to withdraw 
from the undertaking. Deft, in statenumt of 
defence admitted that he had agreed to enter 
into the partnership as alleged A added “ the 
deft, denies that the terms of the arrangement 
between himself & pltfs. w'ere definitely agreed 
upon as alleged : — Held : the denial was evasive 
under Ord. XIX., r. 22. 

Upon a motion for judgment on admissions of 
fact in the pleadings under Ord. XL., r. 11 
Held : there should be a decree for dissolution, 
with an inquiry if desired by deft, as to therms 
of the arrangement for partnership. — Thorp v. 
Holdsworth (1870), 3 Ch. D. 037 ; 46 L. J. Ch. 
400 ; 3 Char. Pr. Cas. 87. 


Sect. O.—EVIDENCE OF ADMISSION. 

R. S. 0., Ord. XXXII., p. 7. An affidavit of the solicitor or 
his clerk, of the due slflnmture of any admissions made In pur- 
suance of any notice to admit documents or facts, shall be 
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sufficient evidence of such admissions, If evidence thereof be 
required. 

[New Procedure List, tee Praotice, Part XCIV., Sect. 5, 
sub-sect. 2.] 

1847. Verification of admissions by affidavit — 
Debenture-holders’ action — Sale of property .] — Re 

Day & Night Advertising Co., Upward v . 
Day & Night Advertising Co., No. 1844, ante. 


Sect. 7.-~N0TICE TO PRODUCE DOCUMENTS. 

R. S. C., Ord. XXXII., r. 8. Notice to produce documents 
shall be In the Form No. 14 In Appendix B., with such variations 
08 circumstances may require. An affidavit of the solicitor, or 
his clerk, of the service of any notice to produce, and of the time 
when it was served, with a copy of the notice to produce, shall 
in all cases be sufficient evidence of the service of the notice, and 
of the time when it was served. 

Notice to produce documents referred to in 
pleadings or affidavits.]— A9ee R. S. C., Ord. XXXI., 
JT. 15, 10 ; Discovery, Vol. XVIII., p. 117, 
Nos. 076 ef seq. 

1848. Effect of service of notice — Secondary 
evidence at trial— On proof that original in posses- 
sion of opposite side.] — Under Reg. Gen. Hil., 
4 Will. 4, c. 20, where of two defts., G. & L., L. 
had suffered judgment by default, a judge’s 
order of admission was made on notice that 
deft. G. proposed to adduce the documents 
specified (wliich might be inspected), & that pltf. 
would be required to admit that they were copies 
of, or extracts from, original documents (as they 
purported to be) ; <te the documents were described 
as “ copies of, or extracts from, letters from pltf. 
to deft., dated,” etc. : — Held : that this did not 
authorise the giving in evidence such copy without 
further proof of the original, though notice had 
been givim to produce, it not being proved that 
pltf. hfid the original. — Sharpe v. Lamb (1840), 
11 Ad. A El. 805 ; 3 Per. A Dav. 454 ; 9 L. J. Q. B. 
185 ; 4 Jur. 905 ; 113 E. K. 620. 

1849. Application of notice to all subsequent 
trials of same cause.] — A notice to produce docu- 
ments upon the trial of a cause applies not only 
to the lirst, but to all subsequent trials of the 
same cause, A need not be repeated. — Hope r. 
Hkadon (1851), 17 Q. B. 500; 2 L. M. A P. 693; 
21 L. J. Q. B. 25; 18 L. T. O. S. 72; 10 Jur. 
80 ; 117 E. R. 1377. 

1850. Notice to produce notice — Notice served on 
third person.] — The general principle tliat no 
notict* to produce a notice is usually required does 
not api)ly to a case in w^hicli the notice required 
to be produced has been served on a third person. 

-Andrews v. Wirral Rural Council, [1916] 
1 K. B. 803 ; 85 L. J. K. B. 853 ; 114 li. T. 1006 ; 
80 J. P. 257 ; 1 1 L. G. R. 521, C. A. 

Form of.] — See Appendix B,, No. 14, Yearly 
Supreme Court Practice. 


Sect. 8 — NOTICES COMPRISING UNNECESSARY 
DOCUMENTS-COSTS. 

R. S. C., Ord. XXXII., r. 9. If a notice to admit or produce 
comprises documents which are not necessary, the costs 
occasioned thereby shall be borne by the party giving such 
notice. 
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Part XVII —Preliminary Act in Actions for Damage by 

Collision. 


R. S. C., Ord. XIX.. r. 28. In artionR in any Division for 
dama^ie by collision between vessels, unless the Court or a 
JudRe shall otherwise order, the solicitor for the plaintiff shall, 
witiiiu seven days after the comraeucement of the action, and 
the solicitor for the defendant shall within seven days after 
appearance, and before any pleading is delivered, file with the 
Registrar, Master, or other proper officer, as the case may lu', 
a document to be called a Preliminary Act, which shall be 
sealed up and shall not be opened until the pleadings are com- 
pleted and a consent signed by the respective solicitors that the 
Preliminary Act shall be opened is filed in the Admiralty registry, 
and which shall contain a statement of the follow'ing particulars : 

(a) The names of the vessels which came into collision and 
the names of their masters ; 

(M The time of the collision ; 

(r) The place of the collision : 

(d) The direction and force of the wind ; 

(f) The state of the weather ; 

if) The st^atc and force of the tide ; 

(g) The course and si)ee{l of the vessel when the other was 

first seen ; 


(A) The lights, if any, carried by her ; 

O') The distance and bearing of the other vessel when first 
seen ; 

(it) The lights, if any, of the other vessel which w'cre first seen ; 

(/) Whether any IJglits of the other vessel, other tlian tiiose 
first seen, came into view before the collision ; 

(m) W’^hat measures were taken, and when, to avoid tlie 
collision ; 

(«) The parts of each vessel which first came Into contact ; 

(o) Vfhat sound signals (If any) and when were given ; 

(p) What sound signals (If any) and when were heard from 

the other vessel. 

The Court or a Judge may order the Preliminary Act to Lc 
opened and the evidence to be taken thereon without its being 
necessary to deliver any pleadings ; but In such case. If eith<‘r 
party intends to rely on the defence of compulsory pilotage, he 
may do so, and sliall give notice thereof in writing to the other 
party, within two days from the opening of the Preliminary Act. 

See ADM1RAX.TY, Vol. 1 ., pp. 177 - 178 , Nos. 890 - 
905 , & Supp. 
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Part I— In General. 


Supreme Court of Judicature (Consolidation) Act, 1926, s. 225. 

In tills Act, unless the context otherwise requires the following 

expressions have the meanings tiereby assigned to them 

respectively, that is to say : — 

“ Action ineans a civil proceeding commenced by writ or in 
such other manner as may be prescribed by rules of 
court, but does not Include a criminal proceeding by the 
Crown : 

“ The Act of 1873 ” means the Supreme Court of Judicature 
Act, 1873 : 

“ lAuse " includes any action, suit or other original proceeding 
between a plaintiff and defendant, and any criminal pro- 
c(‘cding by the ("rown : 

** Clerk of assize ” includes the clerk of the Crown and associate 
on circuit and any other office the duties of which may be 
performed by the clerk of assize : 

“ Commission of assize ” includes a commission of assize, a 
commission of oyer aud terminer and a commission of gaol 
delivery, and any commission in lien thereof issued under 
this Act : 

" County '* Includes a county of a city or county of a town 
and any division of any county constituted by any Order 
in Council made under the provisions of tills Act relating 
to assizes, and the sheriff for a county so divided shall, for 
tlie purpose of those iirovislons be deemed to be the sheriff 
for the division of the county : 

“ Defendant ” includes any person served with any writ of 
summons or process, or served uith notice of, or entitled 
to attend, any proceedings : 

“ Division ” means Division of the Digh Court ; 

“ J-'ormcily *’ means immediate! v before the date of the com- 
mencement of the Act of 1873, that is to say, the first day 
of November, eighteen hundred and seventy-five, and the 
expression “ former ” sliall be construed accordingly : 

“ Inferior court ** includes a county court as well as any other 
inferior court : 

“ Judgment ” indudes decree : 

“ Lord Cliicf .lustice ” moans Lord Chief Justice of England : 

“Matrimonial cause*’ means any action for divorce, nullity 
ot marriage, judicial separation, jactitation of marriage or 
restitution of conjugal rights : 

“ Matter “ includes every proceeding in court not in a cause : 

“ Otliccr of tiio Supreme Court ’* in tlie provisions of this Act 
relating to the talaries and pensions of officers includes 
officer In lunaty : 

" Party ’* includes every person served with notice of or 
attending any proi coding, although not named on the 
record : 

“ Petitioner “ includes every person making any application 
to tin* court, citlier by petition, motion or suminous 
otherwise than as against any dcfeiKiant : ’ 

“ i’lalntiif *' includes every person asking any relief (otlicrwisc 
than by way of counterclaim as a defendant) against any 
other person by any form of proceeding, whether the 
proceeding is by action, suit, petition, motion, sumn.ons 
or otherwise : 

“ Pleading ’’ includes any petition or summons, and also 
includes the statements in writing of the claim or demand 
of any plaintiff, and of tlie defence of any defendant 
tliercto, and of the reply of the plaintiff to any counter- 
claim of a defendant : 

“ PrcHcrihod *’ moans prescribed by rules of court : 

“ Probate Division ’’ means the Probate, Divorce and 
Admiralty Division : 

“ Hiilcs of court ’’ Includes forms : 

“ Solicitor ’* means solicitor of the Supreme Court : 

“ Spring assizes ** means any court of assize held in March, 
A mil or May : 

“ Suit ’ includes action ; 

“ United Kingdom *’ means, in relation to anything done 
before tlie date of the constitution of the Irish Free State, 
Great Britain and Ireland, and In relation to anything 
done or to be done after that date, Great Britain and 
Northern Ireland : 

“ Winter assizes ’* means any court of assize held in September, 
October, November, December or January. 


R. S. C., Opd. LXXL, r. 1. The provisions of section 225 of 
the Act shall apply to these Buies. 

In the construction of these Rules, imless tliere is anything in 
the subject or context repugnant thereto, the several words 
herein-after mentioned or referred to shall have or include the 
meanings following : — 


Person ** includes a body corporate or politic : 

Proba^ actions ** include actions and other matters relating 
to the grant or recall of probate or of letters of adminls- 
tratlon other than common form business : 

Proper officer** means an officer to be ascertained as 
follows : — 

(a) Where any duty to bo discharged under the Act or 
these Buies la a duty which has heretofore been dis- 
charged by any offloor, such officer shall continue to 
be the proper officer to discliargo the same ; 


(b) Where any new duty is under the Act or these Rules to 
be discharged, the proper officer to discharge the 
same sliall be such officer as may from time to time 
be directed to discharge the same, in the case of an 
officer of the Supreme Court, or the High Court of 
Justice, or the Court of Api>eal, not attaciied to any 
Division, by the Lord Chancellor, and in the case of 
an officer attached to any Division, by the President 
of the Division, and In the case of an officer attached 
to any Judge, by such Judge : 

“Master** means a Master of the Supreme Court of Judi- 
cature ; • 

“ Receiver ’* Includes consignee or manager appointed by or 
under an order of the Coiurt : 

Taxing Master or Taxing Ofhcir refers to and includes the 
Masters of the Supreme Court for the time being acting 
as Taxing Masters of the Taxing Department of the 
Central Office of the Supreme Court or other person 
whose duty it Is to tax costs in any Division or Depart- 
ment of the Supreme Court. 

“The Act’’ means the Supreme Court of Judicature Con- 
solidation Act, 1925 : 

“ Central office ” means the central office of the Supreme 
Court of Judicature. 

The Taxing Department of the Central Office shall be known 
as the Supreme Court Taxing Office. 

r. lA. “ Originating summons *' means 

every summons other than a summons in a pending cause or 
matter. 


2. In these Rules, unless repugnant 

to the context, the singular number shall include the plural, and 
the plural number shall include the singular. 

R. S. C., Ord. LXXIl., r. 1. No Order or Rule annulled by 
any former Order shall be revived by any of these Rules, unless 
expressly so declared. 


. — _ j., 2, Where no other provision Is made 

by the Act or these Rules, the present procedure and practice 
remain in lori c. 


— P, 3 , During the period of any vacancy 

in the office ot Lord Chancellor, and wlicn the Great Seal is not 
in Commission, these Rules sliall operate as if wiierever the 
words “ Lord Chancellor *’ arc used, the w'ords “ Lord Chief 
Justice of England '* were used ; and during the period of any 
vacancy in the office of Lord Chief Justice of England, as if 
wherever the words “ Lord Chief Justice of England *' are used 
the words “ Lord Chancellor *' were used. 

1. No vested right in mere rules of practice.] — 

No party to any action has any vested right in a 
mere rule of practice. — Bosweij:. v. Coaks (1887), 
57 I.. J. Ch. 101 ; 67 L. T. 742 ; 36 W. IL 65, 

C. A. 

2. Rules based on principles.] — A rule of 
practice, however technical it may appear, is 
almost always based on legal jirinciple, & its 
neglect may easily lead to a disregard of the 
principle involved (Lord Parker of Wadding - 
TON.) — London Association for Protection 
OF Tuade V, Greenlands, Ltd., [1916] 2 A. C. 
15 ; 85 L. J. K. B. 698 ; 114 L. T. 434, H. L. 

3. Adherence to rules — ^Party failing to adhere — 
Costs to other side.] — Every court must have a 
practice under which those who appeal to it for 
its assistance, whether professional people or 
litigants in person, must know how to approach 
it, & how to get the question which they wish to 
raise decided ; & it is in the interest of the pro- 
fession & in the interest of the public that the 
rules which are made, with the view in the best 
possible way of bringing matters before the coui*t 
should be ^hered to, because if that were not 
done, there would be perpetual confusion. Each 
man would staj*t a new way of attempting to bring 
the matter before the court, under the firm 
conviction that his plan exceeded in its sagacity 
the plan of anybody else. 

I think it is right when the practice of the court 
is not adhered to that those who fail to adhere to 
it should not throw the costs of the mistake on the 
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other side (Neviixk, J.). — Wright r. Prescott 
Urban Council (1916), 86 L. J. Ch. 221 ; 116 L, T. 
772 ; 81 J. P. 43 ; 16 L. G. K. 41. 

4, Parties litigating in equity— No departure 
from rules of court.] — The riglits of parties liti- 
gating in equity must be decided secundum allegata 
et prcbaia. Attempts to reach the supposed 

X ities by departing from the rules of the court, 
ch have been established for the purpose of 
ascertaining & administering justice generally, 
lead to results in the pai’ticular cases the reverse 
of what was intended, Ac introduce disorder, un- 
certainty & confusion into the general practice of 
the- court (Cottenham, L.C.). — Bellamy v. 
Sabine (1847), 2 Ph. 426 ; 17 L. J. Ch. 106 ; 41 
E. R. 1007, L. C. 

5. Cases at common law not provided for by the 
Judicature Acts.] — In all cases at common law, 
which are not provided for by the Judicature 
Acts, the pioceedings are to be as they were before 
those Acts, & that in all cases within the Judicature 
Acts, where no special steps in proceedings are 
provided, the proceedings are to be as nearly like 
as they can be to analogous proceedings before 
those Acts (Brett, L.J.). — Jackson v. Litchfield 
(1882), 8 Q. B. D. 474 ; 61 L. J. Q. B. 327 ; 46 
L. T. 618 ; 30 W. R. 631, C. A. 

Action, etc.] — See Action, Vol. I., pp. 5, Nos. 1 
ei seq,^ & Supp. 

Masters of the Supreme Court.] — See R. S. C. 

Ord. LXI., r. 1b, Part LXXXI., Sect. 2, post. 

6. “ Originating summons. ”[ — ^A petition was 
presented for the compulsory winding-up of a com- 
pany which was already in volimtary winding-up ; 
but at the hearing the judge made no order except 
that the question was to be tried as on a summons 
imder sect. 138 of the Companies Act, 1862, 
“ costs reserved ” ; he also fixed a certain date 
for the trial. On that date witnesses were 


examined, & the judge decided substantially in 
favour of the applicant with costs. No summons 
had so far been taken out, & on drawing up the 
order the registrar required a summons to be 
taken out in the voluntary winding-up. As an 
originating summons had previously been taken 
out by the liquidator for a private examination 
under sect. 115 of the Act of 1862, on which an 
order had been made for an examination & 
reserving “ libei-ty to apply,” the registrar diiected 
that the summons to be taken out & mentioned 
in the order was to be an ordinary & not an 
onginating summons. On taxation the registrar 
disallowed the costs of instructions for brief ; — 
Held : that as the direction for trial treated the 


summons as issued in a ” pending cause or matter,” 
within the meaning of Rules of Supreme Oourtj 
1883, Ord. LXXl., r. 1a, the summons wafi 
not an originating summons ; that although, ii 
Appendix N. to the Rules, item 81, was construed 
stncUy, it referred to an issue of fact directed to 
be tried as such, yet on taxation substance was to 
be regarded, & in substance the trial was of an 
^e of fact before a judge ; & that the costs of 
instructions for the brief of the applicant’s counsel 
must be allowed . — Re Consolidated Explora- 
tion & Finance Co., [1899] 2 Ch. 699 : 68 L. J, 
Ch. 762 ; 81 L. T. 622 ; 7 Mans. 45, 

]—See, also, Action, Vol. I., p. 6, Nos. 12- 

16. 


7. Exercise of Jurisdiction where no special pro- 
vision In Act or Rules — Costs as between soUcitor 
Si client.] — The Court of Chancery formerly had, 
& the High Court of Justice now has in matters 
of equitable jurisdiction, a general discretionary 
power to give costs as between solicitor & client. 

Queers : whether the High Court has the same 


power in matteis of common law jurisdiction. — 
Andrews v. Barnes (1888), 39 Ch. D. 183 ; 67 
L. J. Ch. 694; 68 L. T. 748 ; 63 J. P. 4 ; 30 W. R. 
706 ; 4 T. L. R. 609, C. A. 

g. Interrogatories in nullity suit.] — In a 

suit for nullity of marriage, the court has power 
to give leave to administer interrogatories between 
the parties to the suit ; for suits of that kind were 
formerly within the jm'isdiction of the Ecclesi- 
astical Courts, which had power to aUow interro- 
gatories to be administered between the ]parties, 
& now aU the jurisdiction of the Ecclesiastical 
Courts as to suite for nullity of maiTiage (including 
matters of practice & procedure) is vested in the 
Probate, Divorce, & Admiralty Division. And, 
further, even if the power to allow interrogatories 
to be administered between the parties did not 
otherwise exist, it would be conferred upon the 
Probate, Divorce, & Admiralty Division by the 
Supreme Court of Judicature Act, 1873 ; for at 
the time of passing that statute the Superior 
Coiu'ts of Common Iaw & the Court of CUiancery 
had i)ower to allow interrogatories to be adminis- 
tered between the parties to a suit ; & by sect. 16 
aU the jurisdiction of those courts, including the 
ministerial powers & authorities incident thereto, 
was transferred to & vested in the High Court of 
Justice, & by sect. 23 the jurisdiction transferred 
to the High Court may (so far as regards pro- 
cedure & practice) be exercised in the same 
manner as it might liave been exercised by 
any of the courts whose jurisdiction has been 
transferred. — Harvey v. Lovekin (otherwise 
Harvey) (1884), 10 P. D. 122 ; 54 I.. J. P. 1 ; 33 
W. R. 188 ; 1 T. L. R. 136, C. A. 

9 . Time for service of summons.] — Rule 100 

of the Probate Contentious Rules, 1862, remains 
in force notwithstanding Ord. LIV., r. 4e, of the 
Rilkes of the Supreme Court, & therefore in the 
case of a summons in a probate action one cleai’ 
day’s service before the return thereof is sufficient. 
— Re Hailstone, Hopkinson v. Carter, [1909] 
P. 118 ; 78 L. J. P. 66 ; 100 L. T. 420 ; 63 Sol. Jo. 
321, C. A. 

10. Action removed from county court — 

No power to compel plaintiff to proceed.] — An 

action commenced in the county court was removed 
under an agreement of the parties into the King’s 
Bench Division by a writ of certiorari. The pltf. 
not having taken any step in the action after the 
removal, the defts. took out a summons for direc- 
tions under Ord. XXX. : — Held : that the pltf. 
could not be compelled to proceed with the action 
in the King’s Bench Division, & that the defts. 
were not entitled to an order upon the summons 
taken out by them. 

With regard to the practice, it is provided by 
the Judicature Act, 1873, s. 23, that “ where no 
special provision is contained in this Act or in any 
such rules or orders of the court with reference 
thereto, it shall be exercised as nearly as may be 
in the same manner as the same might have been 
exercised by the respective courts from which such 
jurisdiction shall have been transferred, or by any 
of such courts.” It has been held in several cases 
to which I need not refer that where there is no 
express provision in the rules altering or varying 
the old practice, that practice remains in force. 

The result is that although it may be possible 
that the defts. did not foresee the result of the 
course to which they agreed, they nevertheless 
agreed in such a form that they cannot now 
compel the pltf. to go on against his will (Pabwell, 
L.J.). — Harrison v. Bull & Bull, [1912] 1 K. B. 
612, 616 ; 81 L. J, K. B. 666 ; 106 L. T. 390 ; 28 
T. Ii. R. 223 ; 66 Sol. Jo. 292, C. A. 
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-.] — SeCt also. Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 40), s. 32. 

11 . Present procedure to remain where no other 
provision — Effect of rule.] — By the introductory 
rule of the Orders of 1883 the Consolidated Orders 
of 1860 are wholly repealed without any qualifica- 
tion, so that the order which gave jurisdiction ‘‘ to 
serve out of the jurisdiction " is gone. 

I think that the repeal of that order, & the 
express provisions of Ord. XI. of the Rules of the 
Simreme Court, 1883, when read together, are 
sumcient to show that Ord. XI. was intended to 
be exhaustive so far as relates ter actions. 

If it were otherwise there would be this strange 
anomaly, that the court would order service of an 
originating summons out of the jurisdiction in one 
c^e only, namely, where the summons relates 
simply to the administration of personal estate, & 
could make an order for such service without being 
subject to any of the restrictions or limitations as 
to place, or the nature of the case, or the like, 
which, under Ord. XI., are made applicable to 
writs & notices of writs. In other words, in the 
particular case of an originating summons for the 
administration of personal estati, the comt would 
have a much larger jurisdiction than it would 
possess in the case of a writ for the same purpose. 

I think that Ord. LXXII., r. 2, cannot be so 
read or construed as to produce this extraordinary 
result (Chitty, J.). 

We must deal with the present case under the 
General Orders of 1883, & there is nothing in them 
to authorise service of an originating summons out 
of the jurisdiction. The general order as to service 
out of the jurisdiction was in my opinion intended 
to form a complete code on that subject, <fe to 
show when such service could, & when it could not, 
be effected. Now r. 1 applied in terms to writs of 
summons, & to nothing else, Ac it cannot be urged 
that Ord. XI. taken alone gives power to serve 
an originating summons out of the jurisdiction. 
It is urged that the old practice in this respect 
remains, because Ord. LXXII., r. 2, saves the old 
practice & procedure “ where no other provision 
is made by the Acts or these Rules.” 1 think that 
other provision is made by the Acts & Rules ; but 
apart from that I think it would be wrong to say 
that this rule saves any practice which depends 
solely on an Act of Parliament which has been 
repealed, or on a rule which has been abrogated 
(Cotton, L.J.). — Re Busfield, Whaley v. Bus- 
field (1880), 32 Ch. D. 123, 131 ; 65 L. J. Ch. 
467 ; 64 L. T. 220 ; 34 W. R. 372, O. A. 

12. .] — The rules are the only 

authority under which writs can be renewed, &, 
unless they can be applied to writs issued prior to 
the Judicature Acts, as well as to those issued 
since, there is no authority at all for the renewal 
of the former class of writs. For since Oct. 24, 
1883, when the rules ifc 46 & 47 Viet., c. 49, came 
contemporaneous! V into operation, Ord. LXXII., 
r. 2, cannot be relied on. That rule provides that 
” where no other provision is made by the Acts 
or these rules, the present procedure & practice 
remain in force.” As Cotton, L.J., points out 
in Re Busfield, No. 11, ante, even if no other 
provision is maide, it is difficult to hold that this 
rule keeps on foot any practice or procedure con- 
tained m a repealed statute (Charles, J.). — 
Hume v. Somerton (1890), 26 Q. B. D. 239, 241- 
242 ; 69 L. J. Q. B. 420 ; 62 L. J. 828 ; 66 J. P. 
88 ; 88 W. R. 748 ; 6 T. L. R. 374. 

18. .] — The pltfs., owners of a landing- 

stage in the river Mersey, brought an action 
agidnst the defts., owners of a steamship, to 
recover the amount of damage sustained by them 


in consequence of the steamship striking the 
landing-stege, &, on the application of the pltfs., 
the district registrar directed that preliminary 
acts should be filed. This order was affirmed by 
Bargrave Deane, J. The defts. appealed : — 
Held : by the Court of Appeal, that the landing- 
stage was not a “ vessel ” within the meaning of 
the Rules of the Supreme Court, 1883, Ord. XIX., 
r. 28, by which preliminary a^ts are to be filed in 
actions for “ damage by collision between vessels,” 
Sd, therefore, the order directing the filing of these 
documents must be set aside, notwithstanding any 
wider practice with reference to preliminary Acts 
in “ causes of damage ” alleged to exist imder the 
Admiralty Court Rules of 1869, & to be saved by 
the provisions of Ord. IjXXII., r. 2, for the rules 
of 1859 are included in the list of repealed rules 
in Appendix O to the Rules of the Supreme Court, 
1883, &>, therefore, any such alleged practice if 
existing thereunder, has been abrogated. — ^T he 
Craighatx, [1910] P. 207 ; 79 L. J. P. 73 ; 103 
L. T. 236 ; 11 Asp. M. L. C. 419, C. A. 

14. Variance In practice at law & In 

equity.] — In cases where no rule of practice is laid 
down by the new Orders, & there is a variance in 
the old practice of the Chancery & Common Law 
Courts, that practice is to prevail which is con- 
sidered by the court most convenient. — N bw- 
biggin-by-the-Sea Gas Co. v. Armstrong (1879), 
13 Ch. I). 310 ; 49 L. J. Ch. 231 ; 41 I.. T. 637 ; 
28 W. R. 217, C. A. 

15. ,] — Where there is no provision 

in the General Orders as to the practice in any 
particular case, & when the rules of practice at 
common law & in equity do not agree, the Court 
of Apx)eal lias laid down that the more convenient 
practice is to be adopted (Jessel, M.R.). — 
Thomas r. Palin (1882), 21 Ch. D. 360, 367, 
C. A. 

10 . .I — Although under the decision 

of the C'ourt of Appeal giving the court liberty to 
set-off costs or damages between parties, does not 
apply to costs in sei)arate actions, the courts in 
the Chancery Division, equally with those in the 
King’s Bench Division, have since the Judicature 
Acts, the discretion as to allowing a set-off of costs 
in separate actions, which was exercised by the 
Court of Conunon Pleas before Reg. Gen. Hil. 
Term, 1832, & was restored upon the repeal of 
those Rules ; & the old Chancery practice of 

refusing a set-off of costs in separate actioiw in 
order preserve the solicitor’s lien for costs is no 
longer binding. — ^Puddephatt v, Leith (No. 2), 
[1916] 2 Ch. 168 ; 85 L. J. Ch. 643 ; 114 L. T. 
1169 ; 60 Sol. Jo. 668 . 

17. Practice in Chancery Division — ^Filing 

of affidavits sworn abroad.]— An affidavit sworn in 
foreign parts before a person authorised by the 
law of the forei^ country to administer oaths 
there, & whose authority is verified by the nearest 
British vice-consul, may still be filed as under the 
old practice. — Brittlebank v. Smith (1884), 32 
W. R. 676 ; 60 L. T. 491. 

18. .] — Before & after the Act 

16 & 10 Viet. c. 80, affidavits sworn in foreign parts 
out of Her Majesty’s dominions before a notary 
public might be filed, & that practice continued in 
force down to the time when the Rules of the 
Supreme Court, 1883, came into operation : — 
Held : that this practice is not abrogated by 
Ord. XXXVIII., r. 6 , & Ord. LXXII., r. 2 , of the 
Rules of 1883, & may be followed at any rate in 
cases where the practice under the Rules of 1883 
would be very inconsistent. — Cooke v. Wilby 
(1884), 26 Ch. D. 769 ; 63 L. J. Oh. 692 ; 60 L. T. 
162 ; 32 W, R, 379, 
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19. Leave to commence — Action in 

nature of bill of review.] — Whero a pltf. has 
obtained a common administration judgment 
against a deft., he cannot maintain a subsequent 
action against the same deft, charging him with 
wilful default in the administration of the same 
estate, unless he has obtained the leave of the 
court to bring such action. 

The practice in this respect has not been altered 
or varied by the Judicature Acts or the Rules 
thereunder. — Laming Gee (1878), 10 Oh. D. 
715 ; 48 L. J. (h. 19(3 ; 40 L. T. 33 ; 27 W. R. 
227. 

20. - - — - ~ "The jurisdiction 

given to tlio court by sect. 55 of the National Debt 
Act, 1870, to decide upon petition as to the 
validity of a claim for the re-transfer of stock, 
which has been transferred to the National Debt 
Commissioners binder the provisions of sect. 51, 
is to be evercised in the mode in which the ordinary 
jurisdiction of the court is exercised. 

\\hat is the state of things ? This form of 
petition was part of the practice in the old Court 
of Cliancery. In a Court of Common I^w if a 
verdict was obtained & was unsatisfactory to the 
parties they had to move for a new trial, which in 
effect was to get the leave of the court to have a 
new trial ; Sc they liad to do that upon some one 
or more of the grounds which the court had deter- 
mined were the only grounds on which they would 
gi\e that leave, namely, on the ground of mis- 
direction, on the ground of the verdict being 
against evidence, or on the well-known ground of 
a much larger jurisdiction wdiich the Common Law 
Courts eventually reserved to themselves, namely, 
tliat although there was not positively any mis- 
direction, Sc although the verdict was not actually 
against the evidence, yet, if on the whole the 
verdict was unsatisfactory, they reserved to them- 
selves the right to grant a new trial on the old 
proceedings. But the Court of Chancery went 
somewdiat further, &, vrhen there had been a 
judgment, if, upon motion for leave to re-open the 
issue, in the opinion of the court satisfactory 
reasons were showui, they gave leave ; Sc therefore, 
if leave had been asked to present this new 
petition, it being suggested that there was no new 
evidence, or any other reason being alleged which 
would satisfy the court, the court might have 
given leave ; but according to the course of 
practice of tlie Court of Chancery the parties never 
could themselves begin a new litigation where 
there had been a judgment before, of their own 
accord. The parties could only do it upon reasons 
shown to the court, satisfactory to the court, & 
after the court had given them leave (Brett, 
M.R.).— /?€ May (1885), 28 Ch. D. 510, 619 ; 33 
W. R. 917 ; 6iih nom. Re May, Rx p. House, 64 
L. .1. Ch. .338 ; 52 L. T. 78, C. A. 

21. .j — Where a good title 

has been declared on a summons under the Vendor 
& Purchaser Act, 1874, the p\u*ch.a8er is not at 
liberty to reopen the question by w ay of review, 
unless he can prove that since the order on the 
summons he has discovered material facts, which 
he could not with reasonable diligence have dis- 
cover^ earlier, showing that the title is defective ; 
in which ca^ he may bring an action of review, 
the jurisdiction of the old Court of Chancery as 
to allowing proceedings by way of review being 
stiU exercisable by the Chancery Division of the 
High Court ; but, semble^ an action of review can 
now be commenced without leave. 

If the vendor has brought an action for specific 
performance, the purchaser may bring his action 
of review by way of counterclaim to the vendor’s 


action. — Re Scott Sc Alvarez’s Contract, Scott 
V. Alvarez, [1896] 1 Ch. 696 ; 64 L. J. Ch. 376 ; 
72 L. T. 456 ; on appeal, [1896] 2 Oh. 603, 0. A. 

22. ,] —Since the passing of 

the .Tudicature Act, 1873, the High Court has no 
jurisdiction to review its own order, in an action 
Drought to review the order on the ground of error 
in law apparent on the face of it, the remedy of 
the party complaining being by appeal to the 
Court of Appeal. — Biught Sc Co., Ltd. v. Sellar, 
[1904] 1 K. B. 6 ; 72 L. J. K. B. 921 ; 89 I.. T. 
431 ; 52 W. R. 148 ; 20 T. L. R. 12 ; 48 Sol. Jo. 
13, C. A. 

23 . Order dismissing action for want 

of prosecution — No bar to Institution of fresh pro- 
ceedings.] — The practice of this court was per- 
fectly well settled long before I went to the bar. 
In l^rd Redesdale’s book I find the law thus 
stated, on p. 238 of the original edition : “A 
decree or order dismissing a former bill for the same 
matter may be pleaded in bar to a new bill if the 
dismission was upon hearing, Sc was not in terms 
directed to be without prejudice. But an order of 
dismission is a bar only wliere the court determined 
tliat the pltf. had no title to the relief sought by 
his bill ; Sc therefore an order dismissing a bill for 
want of prosecution is not a bar to another bill.” 
That practice was somewhat modilied by Ord. 
XXIII., r. 13, of the (Consolidated Ord., 1860, 
which has since been repealed. That rule pro- 
vided that, “If the pltf., after the cause is set 
down to be heard, causes the bill to be dismissed 
on his own application, or if the cause is called on 
to be heard in court. Sc the pltf. makes default, 
& by reason thereof the bill is dismissed, such 
dismissal, unless the court shall otherwise direct, 
sliall be equivalent to a dismissal on the merits, 
& may be pleaded in bar to another suit for the 
same matter.” 

That order is repealed ; <fe if you look at the 
Rules of the Supreme Court, 1883, Ord. LXXII,, 
r. 2, you find : “ Where no other provision is made 
by the Acts or these rules, the present procedure 
Sc practice remain in force.” That surely cannot 
be intended to keep on foot a repealed order. I 
should imagine that to mean the general juris- 
diction Sc practice of the court such as they are 
stated to be in tlie passage 1 have read from Lord 
Redesdale, Then in the Girders there are pro- 
visions for tlie discontinuance of an action, after 
defence Sc before reply, Sc that would be no bar 
whatever to the bringing of a new action (Kay, J.). 
— Magnus v. National Bank of Scotland 
(1888), 57 L. J. Ch. 902 ; 58 L. T. 617 ; 36 W. R. 
002 . 

24. Solicitor issuing name of person 

as plaintifT without authority.] — A company named 
as co-pltfs. in an action served notice of motion 
to strike out their name, Sc asked that the solicitors 
who had issued the writ might be ordered to pay 
the company’s costs, on the ground that their 
name h^ been used without their authority. 
Before the motion could be heard the solicitors 
served a notice wholly discontinuing the action : — 
Held : that, notwithstanding the discontinuance, 
the court had jurisdiction to make the order 
asked for. 

By Ord. LXXII., r. 2, “ Where no other pro- 
vision is made by the Acts or these rules, the 
present procedure & practice remain in force.” 
I cannot find any provision in the Acte or in the 
Rules 08 to what is to be done when a solicitor has 
used the name of a person as pltf. without his 
authority. I think, therefore, that the old 
practice remains in force. Sc that this motion is 
technically right (North, J.). — Gold Reefs of 
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Western Australia, Ltd. v. Dawson, [1897] 1 
Oh. 115, 118-110 ; 66 L. J. Oh. 147 ; 75 L. T. 575 ; 
45 W. K. 286 ; 41 Sol. Jo. 145. 

26. Praotloa In King:’s Bench Division — 

Jurisdiction of Judge sitting in chambers.] — judge 
sitting at chambers has jurisdiction to set aside a 
writ of prohibition issued out of the Petty Bag 
Office. — Amstell v. Lesser (1885), 16 Q. B. D. 
187 ; 55 L. J. Q. B. 114 ; 63 L. T. 759 ; 34 W. R. 
2.30 ; 2 T. L. R. 198, D. C. 

26. Return of unconditional com- 

pUance to writ of mandamus.] — ^A return of uncon- 
ditional compliance to a writ of mandamua^ which 
is not a perenmtory writ, may be pleaded to, not- 
withstanding Ord. LI 1 1., r. 9, since the procedure 
of pleading to the return to such writ as regulated 
by the repealed statutes 9 Anne, c. 20 (Revised 
Edn. Htatutes, 9 Anne, c. 25), & 1 Will. 4, c. 21, 
is preserved by Ord. LXVllI., r. 1, & Ord. LXXII., 
r. 2. — R. v. PiREHiLL North .JJ. (1884), 14 
Q. B. D. 13 ; 51 L. T. 634 ; sub nom, R. v. 
Htafpordshire JJ., 54 L. J. M. 0. 17 ; 49 J. P. 
30 ; 33 W. R. 205 ; 1 T. L. R. 78, C. A. 

27. Admiralty proceedings — Service of 

writ in rem.] — In an action in rem the writ of 
summons was served in the manner provided by 
Ord. IX., r. 12, no appearance was entered, & the 
action came on for judgment by default under 
Ord. XIII., rr. 12, 13. The affidavit of service of 
the writ was made by the solicitor’s clerk who had 
served such writ : — Held : that service of a 
writ in rem by a solicitor or his clerk, & not by the 
marshal or his substitute, was a valid service, & 
that the affidavit was sufficient. 

It is . clear that before the separation of the 
warrant & the citation both were served by the 
marshal ; they were then in fact one instrument. 
The present difficulty has arisen from the abroga- 
tion of the old rules, without there being any 
provision in the new rules as to how the wiit of 
summons in an action in rem, which is substituted 
for the citation, is to be served. The recent 
practice has been, & is, to allow the solicitor or his 
clerk or some one other than the marshal to effect 


the service of the writ of the summons. It is, 
however, in my opinion, doubtful if a man has a 
right to go on board a ship, & nail a writ of 
summons on the mast (Butt, J.). — The Sous 
(1886), 10 P. D. 62 ; 34 L. J. P. 52 ; 52 L. T. 440 ; 
33 W. R. 669 ; 5 Asp. M. L. C. 368. 

28. Joinder of parties.] — In the oM 

days, at common law, parties could not join 
together. The rule enabled certain pltfs. to be 
joined together in a suit ; but the Judicature Act 
of 1876 (c. 66), 8. 21, also Ord. LXXII., r. 2, 
leave unt/ouched the practice of this court in those 
respects in which it is not inconsistent with t}>e 
rules made under the .Judicature Acts (OoRELL 
Barnes, J.). — The Mar6chal Suchet, [1896] P. 
233, 236 ; 65 L. J. P. 94 ; 74 L. T. 789 ; 45 W. R. 
141 ; 12 T. L. R. 510 ; 8 Asp. M. L. C. 158. 

29. Payment into court.] — In an 

action of damage by collision the defts. admitted 
their liability, & agreed to pay a certain percentage 
of the pltfs.’ proved, or agreed, damages & taxed 
costs. The parties being unable to agree as to 
the amount of the damages, the question was, by 
consent, referred to the registrar & merchants. 
Before the hearing of the reference the defts. 
tendered paid into court £750 in satisfaction of 
the claim. The pltfs. did not accept the amount 
tendered, &; the reference proceeded. The regis- 
trar, by his report, found that, at the agreed 
percentage, the sum due from the defts. was 
£713 10a., with interest at 4 per cent, to the date 
of tender. 

The pltfs. applied under Ord. XXII., r. 5, of 
the Rules of the Supreme Court for payment out 
to them of the amount tendered, viz. £750 : — 
Held : that the pltfs. were only entitled to the 
amount found due, viz. £713 16a., with interest, 
as — except the rules expressly dealing with the 
mode of payment of money into & out of court 
in Admiralty actions — the provisions of Ord. 
XXII. do not affect the Admiralty practice re- 
lating to tender.— The Mona, [1894] P. 265 ; 63 

L. J. P. 137 ; 71 L. T. 24 ; 43 W. R. 173 ; 7 Asp. 

M, L. C. 478 ; 6 R. 707. 
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R. S. C., Ord. I., r. 1. All actions which, immediately before 
the 1st November, 1875, were commenced by writ in the 
Superior Courts of Common Law at Westminster, or in the 
Court of Common Pleas at Lancaster, or In the Court of IMeas 
at Durham, and all suits which, immediately before that date, 
were commenced by bill or Information In the High Court of 
Chancery, or by a cause in rem or in personam in the High 
Court of Admiralty, or by citation or otherwl.«<e in the Court 
of Probate, shall be instituted In the High Court of Justice by 
a proceeding to be called an action. 

— r. 2. All other proceedings In and applica- 

tions to the High Court may, subject to these Rules, be taken 
and made In the same manner as they would have been taken 
and made in any Court in which any proceeding or application 
of the like kind could have been taken or made Immediately 
before the Ist November, 1876. 

See, generally. Action, Vol. I., pp. 5, Nos. 1 
et seq. ; Supreme Court of Judicature (Cousolida- 
tion) Act, 1926, s. 226, p. 269, ante. 

** Action — Under Judicature Acts.] — See 

Action, Vol. I., pp. 6, 6, Nos. 1-18. 

Under County Courts Act,] — See Action, 

Vol. I„ p. 6, Nos. 19-26. 

Under Public Authorities Protection Acts.] 

— See Aqtion, Vol. I., pp. 6, 7, Nos. 26-31 ; Public 


Authorities, Vol. XXXVIII., pp. 119-121, 
Nos. 861-871 ; Supp. 

Under particular statutes.] — Sec Action, 

Vol. I., pp. 7, 8, Nos. 32-49 ; Supp. 

Use of term in releases.] — See Action, 

Vol. I., pp. 8, 9. 

Admiralty Division — Actions in.] — See Admi- 
ralty, Vol. I., pp. 158, Nos. 667 et seq. 

Attorney-General — As party to proceedings.] — 
See Charities, Vol, VIII,, pp. 397, 398, 407, 
Nos. 2213-2234, 2427-2432 ; Commons, Vol. 
XI., pp. 32, 47, Nos. 416, 667, 668 ; Constitutional 
Law, Vol. XI., p. 627, No. 317 ; Crown Practice, 
Vol. XVI., pp. 488-490, Nos. 3701-3722 ; High- 
ways, Vol. XXVI., pp. 450, 451, Nos. 1663-1669 ; 
Injunctions, Vol. XXVIII., pp. 494-498, Nos. 
968-1000 ; Local Government, Vol. XXXIII., 
p. 93, No. 630 ; Nuisance, Vol. XXXVI., pp. 
163, 210 ; Nos. 68-00, 529-531. 

Criminal informations filed by.] — See 

Criminal IjAW, Vol. XIV., pp. .349, Nos. 3666 ei 
aeq. 
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Ck>ns6iit to prooee<llng:s.] — See Charitiks, 

VoL vm., pp. 396-397, 404, Nos. 2186, 2194, 
2196-2200, 2206, 2211, 2212, 2368-2368 ; Crown 
Practice, Vol. XVI., p. 490, Nos. 3723-3731 ; 
PuBMC Health, Vol. XXXVJII., pp. 169, 170, 
Nos. 132-137. 

Attorney-General & relators.] — See Crown 

Practice, Vol. XVI., pp. 481 et eeq. 

Cause of action — Definitions.]— iS'ec Action, 
Vol. I., p. 13, Nos. 104-108. 

Where it arises.] — See Action, Vol. I., 

pp. 13, 14, Nos. 109-112. 

Service out of the Jurisdiction.] — See 

Pai't XIII., post, 

Mayor’s Court.] — See Mayor’s & 

City of London Court, Vol. XXXIV, pp. 629, 
Xos. 32 et seq, 

Salford Hundred Court.] — See Courts, 

Vol. XVI., pp. 202, 203, Nos. 1111-1116. 

Separation of causes of action & splitting 

demands.] — See Action, Vol. I., pp. 14-18, 
Nos. 114-140. 

As necessary preliminary to writ.] — See 

AmON, Vol. I., pp. 19-23, Nos. 161-186. 

Commencement of action.] — See Action, Vol. I., 
p. 9, Nos. ,55-62 ; Pai*t III., post, 

“ Cause or matter.”] — See AcrnoN, Vol. I., 
pp. 11-12, Nos. 91-103. 

Crown — Legal proceedings by & against Crown, 
Crown servants, agents, etc.] — See Action, Vol. I., 
p. 43, Nos. 336-338 ; Admiralty, Vol. I., p. 107, 
Nos. 127-134 ; Agency, Vol. I., pp. 654-667, 
Nos. 2720-2747 ; Constitutionai. I^aw, Vol. II., 
pp. 623, Nos. 284 et seq, ; Judgments, Vol. XXX., 
pp. 142, Nos. 183 et seq,; Public Authorities, 
\^1. XXXVIII., pp. 4, Nos. 1 et seq, 

Petition of right.] — See Crown Practice, 

Vol. XVI, pp. 236, Nos. *d\l et seq. 

Damages assessed once & for all — Prospective & 
continuing damage.] — See Damages, Vol. XVII., 
pp. 87, Nos. 59 ei seq. 

Frivolous & vexatious actions.] — See Pleading, 
p. 82, ante. 

Informations — English informations.] — See 

Crown P’ractice, Vol. XVI., pp. 233, Nos. 272 
et seq, 

Latin informations.] — See Crown Prac- 
tice, Vol. XVI., pp. 214, Nos. 1 et seq, 

By Attorney-General at relation of plaintiff 


— Included In term “action.”] — See Action, 
Vol. I., p. 6, No. 9. 

Criminal informations.] — See Criminal 

Law, Vol. XIV, pp. 349, Nos. 3664 et seq. 

Instituting proceeding— Married Women’s Pro- 
perty Act, tS9Z,]—See Action, Vol. 1., p. 11, 
No. 90, A; Supp. ; Husband A Wife, Vol. XXVll., 
pp. 130, 131, Nos. 1068-1071. 

“ Judicial proceedings.”]— Action, Vol. I., 
p. 11, No. 84. 

Jurisdiction of courts.] — See Courts, Vol. XVI., 
pp. 101-127, Nos. 22-256. 

As to immovables.] — See Conflict of Laws, 

Vol. II., pp. 344, Nos. 314 et seq, 

Limitation of Jurismction in foreign 

matters.]— iScc Conflict of Laws, pp. 306, 307, 
Nos. 1-8. 

Stay of proceedings when cause of action 
arising abroad.] — See Conflict of Laws, Vol. II,, 
pp. 477, Nos. 1310 et seq, 

Admiralty Division.] — See Admiralty, 

Vol. I., pp. 99, Nos. 1 et seq, 

“ Legal proceedings.”] — See Action, Vol. I., 
p. 11, Nos. 85-87. 

New Procedure List.] — See Part XCIV., jwsi. 

Notice of action — Public Authorities Protection 
Act.] — See Public Authorities, Vol. XXXVII L, 
pp. 101, Nos. 726 ef seq, 

“Proceedings, etc.”] — Nep Action, Vol. I., 
pp. 10, 11, Nos. 70-90. 

Proceedings commenced by a writ.] — See Action, 
Vol. I., p. 11, No. 88. 

Practice when no other provision made by Act 
or Rules.]— B. S. C., Ord. LXXIL, r. 2, 
Part I., ante. 

Public Authorities Protection Act.] — Sec Public 
Authorities, Vol. XXXVIII., pp. 101, Nos. 725 
et seq. 

Res Judicata.] — See Estoppel, Vol. XXI., 
pp. 159, Nos. 213 et seq,^ Supp. 

“ Suit.”] — See Action, Vol. I., pp. 0, 10, Nos. 
63-69. 

Taking proceedings.] — See Ac*noN, Vol. I., 
p. 11, No. 89. 

Time for commencement of action.] — See Limi- 
tation OF Actions, Vol. XXXII., pp. 316, Nos. 1 
et seq. ; Public Autuokitiks, Vol. XXXVIII., 
pp. 101, Nos. 725 et seq. 

Issue of writ.] — See Part VI., post. 


Part III. — Writ of Summons and Procedure, etc. 


Skit. 1 .—COMMENCEMENT OF ACTION. 

R, S. C., Ord. II., r. 1. Every action In the High Court shall 
be commenced bv a writ of summons, which shall be indorsed 
with a statement of the nature of the claim made, or of the 
relief or remedy required in the action, and wlilch shall specify 
the Division of the High Court to wldch it Is intended tliat the 
action should be assigned. 

pfew Procedure List, see Part xciv., 

30. Commencement of every action by writ of 
summons — Except where otherwise provided by 
rules.] — I read Ord. II., r. 1, as meaning that 
every action is to be commenced by a writ of sum- 
mons except where otherwise provided by the 
rules (Cotton, L.J.). —Be Pawritt, Galland v. 
Burton (1886), 30 Oh. D. 231 ; 65 L. J. Oh. 668 ; 
63 L. T. 271 ; 34 W. B. 26, 0. A. 

.] — See Action, Vol. I., p. 0, Nos. 66-62. 


“ Action.”]— Bee Part I., ante. 

Instituting proceedings.] — See Part II., ante. 

Indorsement of claim.] — See Part IV., jmst. 

Issue of writ of summons.] — See Part VI., 
post. 

Allens — Suits by & against.] — See Altenr, 
Vol. II., pp. 130-132, Nob, 61-82. 

Allen enemy — ^Position of.] — See Aliens, Vol. 
II., pp. 147, Nos. 210 et seq., Sc Supp. 

Copy writ & copv pleadings — Evidence of action 
proved by production of.}— Bee Criminal Law, 
Vol. XV., p. 680, No. 7361. 

Crown, Crown servants, agents, etc. — Actions by 
& against.] — See Part II., ante. 

Diplomatic officers — Privileges of.] — See OoN- 
stitutionai. I-<aw, Vol. II., pp. 636 -642, Nos. 390- 
467, & Supp. 
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Effect of writ as re-entry.] — See Landixdrd So 
Tenant, VoL XXXI., pp. 476-*4:77, Nos. 6224- 
6240. 

Estoppel toy matter of record.] — See Estoppel, 
Vol. XjlI., pp. 140, Nos. 30 et seq. 

Foreign sovereigns. Governments Sc ships — 
Suits toy Sc against.] — See Action, Vol. I., pp. 46- 
60, Nos. 364-409 ; Admiralty, Vol. I., pp. 110- 
111, Nos. 136-146, So Supp. 

Payment or offer after action brought.] — See 
Bills op Exchange, Vol. VI., p. 348, Nos. 2312- 
2317 ; Contract, Vol. XII., p. 461, Nos. 3647- 
3651 ; Trade Marks, Vol. XLIII., p. 330, No. 
1500. 

Payment or tender before action brought — 
Demand for debt Sc costs.] — See Bankers, Vol. III., 
p. 200, No. 453 ; Contract, Vol. XII., p. 327, 
Nos. 2720-2721 . 

31. Payment or tender after issue of writ — Defen- 
dant liable to costs.] — The debt & costs indorsed 
on a writ of summons were received by the clerk 
of pltf.’s attorney after the expiration of four- 
days : — Held : the atl/orni'y not having offered to 
return the money, was not entitled tt) go on with 
the action for the recovery of further costs. — 
Hodding V. Stukchfield (1844), 7 Man. So G. 957 ; 
2 Dow. So L. 596 ; 8 Scott, N. K. 662 ; 14 1.. J. C. P. 
33 ; 4 L. T. O. N. 95 ; 8 Jiu-. 988 ; 135 E. R. 389. 

Service out of the Jurisdiction. ]~-.SVc l»art XIII., 
post. 


Sect. 2.- FORM OF WRIT OF SUMMONS. 

Sub-sect, 1. — In Geneiuvl. 

R. S. C., Ord. II., r. 2. Auy costs occasioned by the use of 
any forms of writs, and of indorsements tliereon, otlicr or more 
prolix than the terms hereinafter prescribed, shall be borne 
by the party using the same, unless the Court or a Judge shall 
otherwise direct. 

. — j.^ 2 , The writ of summons for the com- 

mencement of an action shall, except in tlie cases in which any 
different form Is hereinafter provl(led, be in one of the Forius 
Nos. 1, 2, 3 and 4 in Appendix A., Tart I., ^^lth such variations 
as circumstances may require. 

[New Procedure List, see Part XOIV., Sect. 12 , po<it 2 

Form Sc contents of statement of claim.] — Sec 

Pleading, pp. 134, Nos. 1285 et seq. 

Costs occasioned by prolixity.] — See Part 
LXXXVI., Sect. 3, post. 

82. Forms In appendix — Repeal of earlier 
statute.] — The question is from what day interest 
is to run on costs awarded by the allocatur of a 
master. I take it as a matter not disputed that 
by 1 & 2 Viet. c. 110, s. 17, such interest would 
run as on a judgment debt from the dale of tlie 
incipitur, because that enactment has been so 
interpreted by two authorities, one in the Ex- 
chequer So the other in the Common Pleas, & 
therefore the statute must be considered to have 
said what the courts have declared the words of 
the statute to mean. Now I intend to decide that 
a later statute has repealed this enactment as it 
has been so interpreted & properly interpreted. I 
find that sect. 16 of tlio Judicature Act, 1875, 
states that “ the rules of court in the fimt 
schedule ” to that Act, “ as to all matters to which 
they extend, shall thenceforth regulate the pro- 
ceedings in the High Court of Justice.” Now this 
18 a proceeding in the High Court of J ustice, So the 

S uestion is if this form, given in Appendix (P.), 
’orm No. 1, is part of such rules. Now I find it 
enacted by Ord. II,, r. 2, that where any person 
0 * 


departs from the forms of writs prescribed, he 
does so at the risk of incurring the penalty of costs. 
What forms ? They are the forms thereinafter 
prescribed by these orders. There is evidently 
no distinction made in Ord. II., r. 2, between 
following the form prescribed for a writ of sum- 
mons So the form prescribed for a writ of ft. fa. 
They are both forms “ hereinafter prescribed ” 
within the meaning of that rule. Then I find in 
this foim No. 1 in Appendix (F.), which is there- 
fore a form prescribed by Act of Parliament, this 
direction to the sheriff, namely, to levy the 
amoimt of the costs allowed on taxation, “ together 
with interest thereon at the rate of £4 per centum 
per annmn, from the day of .” Then 

there is a footnote appended thereto, wldch 
says : “ The date of certificate of taxation,” so 
that the form in the present case would state, 
when filled up, that the interest would be from 
Nov. 29, 1876. This is the prescribed date given 
by the later Act of Parliament, So being the later 
one it must prevail over the previous Act (Lord 
Coleridge, C.J.). — Schroeder v. Cleugh (1877), 
46 L. J. Q. B. 366, 366-367 ; 36 L. T. 860. 

83 . Applicability of.]--A writ in personam 

for service within the juri^ction is invalidated 
by the omission of the address of deft. 

Where therefore such a writ was addressed to a 
foreign corporation without giving its address : — 
Held : having regard to Ord. II., r. 3, the omis- 
sion was material, So the writ was invalid So must 
be set aside. — T he W. A. Sholten (Scholten), 
(1887), 13 P. D. 8 ; 57 E. J. P. 4 ; 58 L. T. 91 ; 
36 W. R. 559 ; 6 Asp. M. L. C. 244. 

34 . .] — Pltfs., being entitled under the 

provisions of the Public Health Acts to recover 
the expenses of making up a road from the ownei*s 
of the lands abutting on the roadway. So being 
unable to discover who some of those owners 
were, issued a writ against deft. A., So known 
owner of some of the land, So the owners of certain 
lands adjoining “ the road ” more particularly 
described in tlie indoi-sement on the writ, ” whose 
names So addresses are not known to pltfs.” 
Upon the summons for directions pltfs, desired 
to amend the writ by adding after the word 
“ owners ” the words “ at the time of the com- 
pletion of the works referred to in the indorse- 
ment hereon,” So they also asked for leave to effect 
substituted service on defts. so desciibed by affixing 
copies of the writ on the respective premises ; — 
Held : the writ, in not giving the names So addresses 
of defts. other than A., did not comply with the 
foim of writ which h^ the basis of statutory 
authority So was prescribed by R. S. C., Ord. II., 
r. 3, So Appendix A., Part I. ; the writ, whether 
as originally issued or as proposed to be amended, 
was bad as against the persons so sought to be 
made defts, ; So the words following A.’s name 
must be struck out. — Friern Barnet Urban 
District Council v. Adams, [1927] 2 Ch. 25 ; 
96 L. J. Ch. 145 ; 136 L. T. 649 ; 91 J. P. 60 ; 
25 L. G. R. 76, O. A. 

.] — See Yearly Supreme Court Practice, 

Appendix A., Nos. 1-4. 

35. Description of parties — Defendant’s address 
— l^sdescriptlon.] — The court will refuse to con- 
solidate cross actions of damage in personam where 
there has been no service of the writ in the 
principal action. 

A shipowner, residing So carrying on business 
in Scotland, having been described on the face 
of writ of summons for service within the juris- 
diction ^ed out against him in an action of 
dam^e in personam as “ of the city of London,” 
applied before service of the writ So after a cross 
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action of damage in i*espect of the same collision 
had been instituted on liis behalf that the writ 
should be set aside. The court refused the motion. 
— ^The Helensijsa, The Catalonia (1881 ), 7 P. I). 
67 ; 61 ,T. P. 410 ; 47 L. T. 440 ; 30 W. R. 610 ; 
4 Asp. M. L. a 504. 

86* •] —The writ in an action 

described deft, as “,1. L. Young, carrying on 
business as the Edison Mineograph Oo., at No. 00, 
liUdgate-hill.” Deft., who was not in fact 
cari'ving on the business, entered an appearance 
as “ J. Iv. Young, sued as J. L. Young, carrying 
on business as the Edison Mineograph Co., at No. 
00, Ludgatc-hill, but who denies that he is carry- 
ing on business as the Edison Mineograph Co. 
at No. 00, Ludgatc-hill, aforesaid or elsewhei'e.*’ 
On motion by deft, to set aside the writ ^ sub- 
sequent prt^ct^edings on the gmund of irregularity : 
— Held : there was no irregularity in the writ, A 
the mistake had been set right by the form in 
which an appearance had been entered by deft. ; 
A the motion was refused. — ZuccATO r. Young 
(1890), 38 W. R. 474. 

37. — “ Deft, applied to set aside 

a writ of summons, which had been issued &; 
served upon him in England, on the ground that 
by the writ deft, was incorrectly described as of 
Tjvtham in the county of Lancaster, whereas his 
only place of business A address was at London- 
derry in Ireland : — Held : refusing the applica- 
tion, that the incorrect statement of deft.’s address 
did not vitiate the writ & it was good. — Smith v. 
Hammond, [1890j 1 Q. B. 571 ; 65 L. J. Q. B. 477 ; 
71 L. T. 590 ; 44 W, R. 478 ; 40 Sol. Jo. 438. 

38. Omission.] — The W. A. Sholten 

(Sctiolten), No. 38, ante. 

39. — — Names & addresses of defendants.] — 
PiUERN Baunet Cuban District Council v, 
Adams, No. 3 1, ante, 

40 . — Deliberate insertion of wrong 

address.] — Where' there is a statutory j)ro vision 
regulating ser\4ce of process upon a deft., by which 
such process ought to be served out of that juris- 
diction, service of a writ of summons cannot be 
effec^d under Ord. IX., r, 2 (Ireland), on an agent 
within the jurisdiction, A service of the writ in an 
action not within Ord. XI., r. 1 (Ireland), cannot 
be substituted under Ord. IX., r. 6 (Ireland), on 
such an agent. 

The principal olTice of a railway company within 
sect. 135 of the Railway Clauses Consolidation 
Act, 1845, is the head office where the government 
of ti)e railway is carried on. 

AVlien the tnie address of a deft, known to pltf. 
is out of the jxirisdiction, the deliberate insertion 
in tlie writ of a false address within the juris- 
diction is a violation of the rules on that behalf, 
& such a writ will be set aside. — Clokey v. 
London & North Western Ry. Co., 11905] 2 
1. R. 251 ; 39 1. L. T. 42. . L j ^ 

41. Addition of title.] — An order having 
been made for the winding-up of an unregistered 
company under the Companies Act, 1802, the court 
greeted under sect. 203 of the Act that certain 
land, which was vested in ti*u8tees for the com- 
p^y, subject to a rent-chaige, should vest in the 
official liquidators, appointed for the purposes of 
the winding-up, by their official name. 

Pltfs., the owners of the rent-charge upon such 
land, sued the liquidators in their personal capacity 
to recover arrears of the rent-charge from them as 
terre-tenants : — .* such action ought to be 
stayed as being manifestly groundless. 


It is deal’ to my mind that this is not an action 
a^nst defts. as official liquidators & in their 
official capacity. That is shown, I think, by tho 
terms of the writ, which abstains from stating 
that defts. are sued as official liquidators. It 
merely adds by way of description or addition to 
their names the words “ official liquidators,” etc., 
&. the terms used in the body of the writ are such 
as would enable judgment to be enforced against 
Uie defts. personally. If the action had been 
intended to be against tho official liquidators as 
such, the form of tho writ ought to have been 
modified accordinglv (Bowen, L.J.). — Graham v. 
Edge (1888), 20 Q. B. 1). 683, 689 ; 67 L. J. Q. B, 
406 ; 68 L. T. 913 ; 30 W. B. 629 ; 4 T. L. H. 
442, C. A. 

Administration actions.] — See Executors & 
Administrators, Vol. XXIV., pp. 770, Nos. 8003 
cl Beg, 

Administrator.] — See Pei’sonal representatives, 
infra. 

Allen enemies. ]--aSV Aliens, Vol. II., pp. 117, 
Nos. 200 ei scq.^ Supp. 

Amendment of wril.] — See Sect. 2, sub-sect. 3, 
post. 

Bankruptcy — Actions^ etc., by & against trustee 
& bankrupt.] — See BANKRurrcY, Vol. V., pp. 977, 
Nos. 7993 ei seq. 

Charities — Actions, petitions, summonses, etc.] — 

See Charities, Vol. VIII., pp. 396, Nos. 2185 ct 
seq. 

Companies — Actions & proceedings by & against.] 

— See Comi>anies, Vol. IX., pp. 665, Nos. 4426 ei 
seq. 

Foreign companies.] — See Com- 
panies, Xo], X., pp. 1204, Nos. 8523 ei seq, 

Alien enemies.] — See Aliens, Vol. I., 

pp. 145, Nos. 194 ct seq., A Supp. 

Winding*up.] — See Companies, Vol. X., 

pp. 814, Nos. 5304 ei seq., A Supp. 

Powers & duties of liquidator.] — See 

Companies, Vol. X., pp. 876, Nos. 5950 ei seq, 

Bankruptcy petition by company.] — See 

Bankruptcy, Vol. IV., pp. 134, Nos. 1228 ei seq. 

Conflict of laws.] — See Conflict op Laws, 
Vol. II., pp. 472, Nos. 1266 et seq.y & Supp. 

Controller.] — See Alien enemies, supra. 

Custodian of enemy debts.] — See Alien enemies, 
supra. 

Executor.] — Personal representatives, infra, 

42. Female plaintiff — Description.] — ^A female 
pltf. should state her description, viz. whether 
slie is a married woman, or a spinstc'r, or otherwise 
(Kekewicti, J.).— Rc PoiNous, Su’iTON V. Martin, 
[1891] W. N. 139. 

43 . .]~-WLen an action is commenced 

by or against a woman, she ought to be described 
as a spinster, a manied woman, or a widow 
(Romer, j.). — Tofield V. Roberts, [1894] W, N. 
74 : 10 T. L. R. 437. 

Foreign companies.] — See C^ompanies, supra. 

Friendly Societies — By Sc against societies Sc 
members.] — See Friendly Societies, Vol. XXV., 
p. 334, Nos. 364 et seq. 

Parties.] — See Part XIX., post. 

Partners — Actions by Sc against.] — See Partner- 
ship, Vol. XXXVI., pp. 401. Nos. 716 ef seq. 

Enforcement of rights inter se.] — See 

Partnership, Vol. XXXVI., pp. 458, Nos. 1223 
et seq. 

Personal representatives — ^Legal proceedings by 
Sc against.] — See Executors A Administrators, 
Vol. XXIV., pp. 716, Nos. 7434 et seq. 

Before probate .] — See Executors Sc 

Administrators, Vol. XXIII., pp. 63, Nos. 437 
et seq. 
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Before grant of administration.] — See 

IliXBOUTORS & Administbatorw, Vol. XXIII., 
pp. 60, Nos. 496 et aeq. 

Receivers — ^Legal proceedings by & against.] — 

See RECiiiVERS, Vol. XXXIX., pp. 64, Nos. 741 
et aeq. 

Trade Unions—Proceedlngs by & against.]~-;S^ee 
Trade & Trade Unions, Vol. XLIII., pp. 126, 
Nos. 1277 et aeq, 

44. Unincorporated bodies.] — Tho London 
Association for the I'rotection of Trade is not 
a corporate body, nor is it a partnership, nor again 
is it a creation of statute. Pltfs. were wrong in 
making it a defendant to the action. It appears, 
however, that the officials of the association were 
not anxious to raise what might be considered a 
technical point, &; an appearance was therefore 
entered by Sir Samuel Scott, an official & member, 
on behalf of hin^elf & all other members of the 
^sociation. This, too, was wrong. Sir Samuel 
Scott could not i^roperly defend on behalf of 
himself & all other members of the association 
without an order of the court authorising him so 
to do. It may be said that this, too, was a &;chnical 
matter. In my opinion, however, it was a matter 
of substance. Uad Sir Samuel Scott applied to 
the court for leave to defend on behalf of himself 
& all other members of the association, the court 
would have had to inquire whether the case was 
within R. 8. C., Ord. XVI., r. 9 ; in other words, 
whether the members of the association have a 
common interest within the meaning of that 
rule. Upon such an inquiry the nature & con- 
stitution of the association would have been of 
great materiality (Ix)RD PARitER op Waddington). 

- -London Association for Protection op 
Trade v. (Irkenlands, Ltd., [19161 2 A. C. 
15, 58-39; 85 L. J. K. IL 698; 114 L. T. 434, 
Jl. L. 

45. .] — An action was brought against an 

unregistered association for the hire of articles 
supplied, & a representation order was obLiined 
against the committee of the association directing 
that they should defend tiie action on behalf of 
all the members. Pltfs. claimed to join as defts. 
to the action certain persons in whom property 
belonging to the association was vested as trustees. 
In their statement of claim they made it clear 
tliat the trustees were only being sued in that 
capacity, & that no claim was being made against 
them personally for either the money debt or the 
co^ts of the action ; — Held : as under the circum- 
stances no inconvenience or embarrassment could 
result from such joinder of tlie trustees, pltfs. 
were entitled to join them. — Ideal Films, Ltd. 
V . Richards, [19271 1 K. B. 374 ; 96 L. J. K. B. 
101 ; 136 L. T, 295 ; 43 T. L. R. 7 ; 70 Sol. Jo. 
1138, 0. A. 

-.] — See, also, Fuarities, Vol. Vlll., p. 309, 
Nos. 2253-2265. 


Sub-sect. 2. — Induiisement op Claim. 

See R. 8. C., Ord. II., r. 1, p. 264, anfc, & Part 
IV., post. 


Sub-sect. 3. — .Amendment of Writ. 

Amendment of pleadings.] — See Pleading, 
Part VII. 

Alteration of claim without amendment of writ.] 

— See Pleading, pp. 126-127, Nos. 1140-1168. 


46. Insertion of nominal plaintiff — Action by 
foreign bank*] — In an action brought by a foreign 
banking company, under the name of “ La Banca 
Nazionale, Sede di Torino,” after plea pleaded, 
that pltfs. were not a body coimorate, or entitled 
to sue in that name, the court allowed pltfs. to 
amend the writ & subsequent proceedings by 
substituting the name of the director of the bank 
as nominal pltf. — Banca Nazionale Sede di 
Torino v. Hamburger (1863), 2 H. & c;. 330 ; 
2 New Rep. 369 ; 8 L. T. 648 ; 11 W. R. 1074 ; 
159 E. R. 137. 

47. Addition of partners — Action against forei^ 
tom.] — A writ was issued against a partnership 
firm (sued by the firm name) which carried on 
business abroad & had no place of business in 
England, & all the partners in which were 
domiciled & resident abroad. The writ was 
served in England upon a person who was tem- 
porarily there, & whom pltfs. alleged to be a 
partner in the firm, he being served expressly 
“ as partner.” He entered a conditional appear- 
ance, which was, on the application of pltfs., 
sti*uck out as irregular, & he then entered an 
imconditional appearance, &, in his own name, 
moved to set aside the service, on the ground 
that he was not a partner in deft. firm. A 
Divisional Court refused to set aside the service. 
On appeal ; — Held : Ord. IX., r. 6, did not apply 
to the case of a foreign firm, & the service was not 
good service on tho firm ; but the service on 
deft, as an individual would have been good, if 
he had been named on the writ, & he had by 
appearing waived the in'egularity. 

Ordered, therefore, that, if pltfs. would elect 
to amend the writ, by stating that appellant was 
sued togeti)er with the otlier alleged members 
of the firm, who were to be named separately, 
the service should stand as against appellant ; 
but if pltfs. would not so elect, the writ must be 
set asid(s with costs. — Western National Bank 
OF City op New York v, Perez, Triana Co., 
[18911 1 Q. B. 304 ; 60 L. J. Q. B. 272 ; 61 L. T. 
543 ; 39 W. R. 245 ; 7 T. L. R. 177, C. A. 

48. Date not corresponding with date of prsecipe.J 
— Where a writ of summons was by mistake dated 
April 4, the prcecipe being dated May 4 : — Held : 
a judge had power to order an amendment of the 
writ, so as to make it correspond with the praecipe, 
— Kirk v, Dolby (1840), 6 M. & W. 636 ; 9 
L. J. Ex. 223 ; 4 Jur. CIO. 

49. Substitution of plaintiff — Action commenced 
In name of dead man.] — Where an action is com- 
menced in the name of a dead man, his repre- 
sentative cannot be substituted as pltf. — Clay 
V. Oxford (1866), L. R. 2 Exch. 54 ; 4 H. & C. 
690; 86 L. J. Ex. 15; 15 L. T. 286; 12 Jur. 
N. S. 044 ; 16 W. R. 109. 

5 Q, — ^ — .] — Where an action is com- 

menced in the name of a dead man, his representa- 
tive cannot be substituted as pltf. 

The practice is the same as before the Rules of 
Supreme Court, 1883, came into force. 

Clay\, Oxford, No. 49, ante, under the Common 
Ijaw Procedure Act, 1862, followed. — iTetlow r. 
Orela, Ltd., [1920] 2 Ch. 24 ; 89 L. J. Ch. 465 ; 
123 L. T. 388. 

.] — See Part XIX., Sect. 2, sub-sect. 1, post, 

51. Substitution of names of partners for name 
of firm.] — Pltfs., an English firm, entered into 
contracts in India with G. & Co,, an Indian 
firm, for the manufacture of indigo. O. & Co. 
were the English correspondents of G. & Co., & 
there were some partners common to both firms, 
& some of the partners of each firm were resident 
in India. G. & Co. consigned indigo to O. & Co., 
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Sect, 2 . — Fortn of writ of summons : Sub-secis 3, 4 
d: 6. Sect, 3. PaH IV, Sects, 1 d 2,] 


pltfs. brought an action against the iirm of 
O. & Co. claiming the indigo, to which all the 
members of O. & Co. both in England & India 
appeared. Pltfs. then obtained an order ex parte 
to amend their writ by adding G. Co. as defts. 

making consequential alterations in the writ, 
& also obtained leave to serve the amended writ 
on defts. out of the jurisdiction. In making 
the amendments, pltfs. made the firm of G. A; Co. 
defts., A added a claim in respect of fresh causes 
of action arising out of breaches of contract by 
G. A Co. in India, which were not included in 
the original writ. The members of the firm of 
G. A Co. appeared to the amended writ, A moved 
to discharge the order to amend as irregular. 
The judge granted the application : — Held : the 
original wit was wi’ongly issued against the firm 
of O. A Co., some of the partners being out of 
the jurisdiction, A the order to amend it was 
also bad. The court accordingly set aside the 
amended writ, A gave liberty to pltfs. to amend 
the original writ by substituting for the name of 
the firm of O. A Co. the names of the individual 
members of that firm A of the firm of G. A Co. 
who were in this country, A by adding a claim in 
respect of breaches of the contracts ; the members 
of the two firms who w-ere out of the jurisdiction 
being at liberty to set aside their appearances; 
without prejudice to any application by pltfs. 
to add such members as parties, A to serve them 
with the amended writ. 

Western National Bank of New York v. Perez^ 
No. 47, ante, followed. — Indigo Co. r. Ogilvy, 
[1891] 2 Ch. 31; 64 L. T. 846; 39 W. R. 640, 

C. A. 


52. Single Individual suing in name of firm.] — 

In an action in rem for damage to cargo the pltf. 
(L. L. D.) sued as L. D. A C'o. (the name of the 
firm under which he carried on business). Prom 
the indorsement on the writ it appeared that 

D. a Co. were suing as “ owners ” of the cargo 
in question. On a motion to set aside the writ 
Held: Ord. XLVIIIa.. r. 1, did not operate to 
abrogate the old practice of the Admiralty Court 
which enabled pltfs. to .sue as “ owners ’’ of a ship 
or cargo ; A, ha\ing regard to that practice A to 
the fact that the indorsement showed tliat the 
action was brought by the “ owners ” of the cargo 
in question, the mistake on the face of the writ was 
a mere irregularity which might be amended. — 
The Assunta, [1902] P. 150 ; 71 L. J. P. 76 ; 86 
L. T. 660 ; 50 W. R, 544 ; 18 T. L. R. 570 ; 9 
Asp. M. L. C. 302. 

53. Trustees added as parties — Legal estate being 
in trustees.] — In an action of ejectment by the 
mtgee. of a devisee against the heir-at-law, it 
appeared at the trial that the devisee was in fact 
only entitled under the will Uy an equitable estate, 
the legal estate being in trustees. Thereupon, on 
the application of the pltf., the judge who presided 
at the trial inserted the names of the trustees as 
pltfs. in the writ ; those persons being present in i 
court, A consenting to that course. The real I 
question in dispute was the compeUuicy of the ^ 
testator to make a will i—Held : that this was an 
amendment which the judge had power to make ; 
for if that power were not conferred as to eject- 
ment by Common I^w Procedure Act, 1852, s. 35 
it was so by s. 222. — Blake v. Done (1861)' 

7 H. A N. 465 ; 31 L. J. Ex. 100 ; 5 L. T. 429 : 7 
Jut. N. S. 1306 ; 10 W. R. 175. 

54. Amendment defeating Statute of Limita- 
tions— Alteration of date.]— The court refused to 


allow the dates of writs of summons to be altered, 
for the purpose of preventing pltf.’s claim from 
being barred by the Statute of Limitations.— 
Campbeu. V, Smabt (1847), 6 0. B. 196 ; 6 Dow. 
A 1.. 836 ; 17 L. J. 0. P. 63 ; 11 Jur. 1018 ; 
136 E. R. 861 ; evh nom. Smart v. Campbell, 
2 New Pract. Cas. 446 ; 10 L. T. O. S, 186. 

55 . .] — was continued under 

2 A 3 Will. 4, c. 39, s. 10 ; but the indorsement 
on a pluries contained an erroneous date of the 
first writ, A the same mistake was made on the 
copy served. Afterwards 16 A 16 Viet. c. 76 
passed. I'he Statute of Limitations had run 
against pltf., A had been pleaded. The court 
permitted the indorsement on the writ to b(‘ 
amended, but not the indorsement on the copy 
served. Semhle ; the amendment might have 
been allowed independently of 16 A 16 Viet, 
c. 76, s. 222.— Cornish v, Hockin (1853), 1 
E. A B. 602 ; 22 L. J. Q. B. 142 ; 20 L. T. O. S. 
234 ; 17 Jur. 1049; 1 W. R. 164; 118 E. R. 
563. 

56. — — .] -The court lias no power to 

alter the date of a writ of summons. Where such 
an alteration is made by a judge in order to pre- 
vent the operation of the Statute of Limitations, 
deft, does not waive the objection by appearing 
to the writ after notice. — Clarke v. Smith 
(1868), 2 H. A N. 753 ; 27 L. J. Ex. 156 ; 30 
L. T. O. 8. 291 ; 6 W. E. 260 ; 157 E. R. 311. 

57. Addition of party.] — Pltf., suing as 

assignee of a debt, issued a writ for money lent, 
without having given notice of the assignment 
to deft. ; A he ^terwards applied to amend his 
writ by adding tlie assignor as a party to entitle 
him to sue. Between the date of the issue of 
the writ A the application to amend, the Statute 
of Limitations had barred the remedy, A a judge 
at chambers had given pltf. unconditional leave 
to amend the writ as of the date of its issue ; — 
Held : pltf. ought not to be allowed to make 
such amendment, as it would take away from 
deft, a defence which had already accrued to 
him by virtue of the statute, A would change the 
substantial rights of the parties. — Hudson v, 
h'ERNYHOlTGH (1889), 61 L. T. 722 : affd, on 
appeal (1890), 34 Sol. Jo. 228. 

.] — See^ further^ Limitation op Actions, 

Vol. XXX IT. , pp. 534, Nos. 1861 ct scq. 

58. Enabling plaintiff to sue — No cause of action 
at date of issue of writ.] — A. B. believing that X. 
died intestate, took out administrations intestate 
to him, A commenced an action as such adminis- 
trator against C. D. C. D., who had been aware 
that X. left a will appointing him executor, 
declared that fact for the first time in his defence, 
A thereupon A. B. took out administrations with 
the will annexed (C. D. having renounced) A 
sought to amend the pleadings accordingly : — 
Held : A. B.’s application must be refused, as at 
the date of the issue of the writ she had no title 
to sue. — Creed v. Creed, [1913] 1 1. R. 48. 

59. Matters arising subsequent to issue of writ — 
Affidavit in support of application.]— Pltf. had 
taken out a summons before the chief clerk for 
leave to amend his writ A statement of claim so 
as to introduce matters which had arisen subse- 
quently to the issue of the writ : — Held : no 
affidavit was necessary, A cross-examination by 
deft, on such an affidavit was irregular.— Cony- 
beare V, Lewis (1881), 44 L. T. 242 ; 29 W. R. 
391. 

60. Increase of amount claimed as damages.] — 

In an action in rem for salvage services rendered 
^ a ship, her cargo, A freight, pltfs. indorsed 
the writ with a claim for £6,000, A the owners of 
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the ship, cargo, & freight gave an undertaking 
through their solicitor to put in bail for that 
amount. 

The statement of claim, subsequently delivered, 
concluded with a claim in the usual form for 
“ such an amount of salvage as to the court may 
seem just.” 

At the hearing of the action th(3 court made 
an award of £7,600. Thereupon pltfs., before the 
decree was drawn up, moved for leave to amend 
the indorsement of the writ by altering the 
sum named therein to £8,600 \~-Held : the court 
had power after judgment to give the required 
leave, & the court ordered the indorsement of 
the writ to be amended by altering the amount 
named therein to £8,600, the pltfs. paying the 
costs of the motion. — The Dictator, [18921 
P. 64, 304 ; 61 J.. J. P. 73 ; 67 L. T. 563 ; 7 
Asp. M. L. 0. 251. 

Service out of the Jurisdiction.]— Part XTII., 
post. 

Service of amended Part XI., Beet. 7, 

post. 


SuB-sE( T. 4 . — Writs for Service out of 
JURISDICTTON. 

See Pait XIII., post. 


Sub-sect. 5. — \dmiralty Actions in Kem. 

R. S. C., Old. II., r. 7. The writ of summons in every 
Admiralty action in rem shall be in one of the Forms Nos. 11 
and 12 in Appendix A., Part I., with such variations as circum- 
stances may require. 

See Admiralty, Vol. I., pp. 168, Nos. 667 el 
seq. ; Appendix A., Part I., Nos. 11 & 12, Yearly 
Supreme Court Practice. 


Sect. 3.— DATE AND TESTE OF WRIT. 

R. S. C., Ord. II., r. 8. Every writ of summons, and also 
(unless by any statute or by these Rules it is otherwise provided) 
every other writ, shall bear date on the day on wlihh tlie same 
shall be issued, and shall be tested in the name of the Lord 
Chancellor, or, If tljo ofhee of Lord Chancellor shall be vacant, 
in the name of the Lord Chief Justice of England. 

61. Teste — Name of Lord Chancellor — Omission.] 

— A writ of summons was issued complying in 
all respects with the requisites jirescribed by the 
General Orders of the Higli Court, with tlie 


exception of an inaccuracy in the teste, the 
omission being the name of the Lord Chancellor ; 
the words “ witnessed T.x)rd High Chancellor ” 
were attached, but not the name “ Hardinge 
Htanley, Baron Halsbury ” : — Held : the writ 
so issued was good. — ^McNay v. Alt (1892), 66 
1j. T. 832 ; 36 Hoi. Jo. 604. 

g2. Inaccuracy — Clerical error.] — A 

writ of summons issued in an action corresponded 
in all respects with the form prescribed by the 
Judicature Act & General Orders, except tliat, 
although issued in the present year, it purported 
to be tested by the Right Hon. Hugh M‘Calmont, 
Earl Cairns, Lord High Chancellor of Great 
Britain ” : — Held : on motion to dismiss the 
action, the inaccuracy must bo considered as a 
clerical error which the judge had power under 
Ord. XXVII., r. 11, to set right by giving leave 
to amend. — Pijeasants v. East Dkreham Local 
Board (1882), 47 L. T. 4,39. 

63. Inaccuracy in date.] — Pltfs. in an 

action for goods supplied issued a specially 
indorsed writ against deft. The goods were 
supplied during & after the month of July, 1882. 
The copy of the writ served upon deft, was 
accurate in all respects except that in the “ teste ” 
the year was thus given, “ one thousand eight 
hundred & eighty,” instead of ” eighty -two.” 
In default of appearance pltfs. signed final judg- 
ment under (Jrd. XV., r. 1. Deft, afterwards 
applied to set the judgment aside on the ground 
that the ” teste ” of a writ was a material part 
of it, k> any error in it would be fatal to its validity ; 
k' tliat the affidavit of service by the solicitor’s 
clerk who served it was false. The registrar & 
tlie judge at chambers before whom the applica- 
tion was made both refused to set the judgment 
aside. Deft, appealed : — Held : the affidavit 
of service by the clerk was not a false one, & the 
mistake in the teste of the writ was a mere imper- 
fection, k not a fatal error prejudicing deft., 
who therefore was not entitled to have the judg- 
ment against him set aside. — Wesson Bros, v. 
Stalker (1882), 47 lu T. 444, 445. 

04. Mittimus.] — The mittirmis is not one 

of the writs referred to in R. S. 0., Ord. II., r. 8, 
& is properly tested as in the name of the King 
by the Master of the Rolls. — Green v. Penzance 
(Lord) (1881), 6 App. Gas. 657 ; 45 L. T. 353 ; 
40 J. P. 115 ; 30 W. R. 218 ; sub nom. Re Green, 
51 L. J. Q. B. 25, H. L. ; affg. S. C. sub nom. 
Ex p. Green, 7 Q. B. D. 273, C. A. 

Alteration of date — Amendment defeating 
Statute of Limitations.] - iSec Part III., Sect. 2, 
sub-sect. 3, a 7 ite. 


Part IV.— Indorsements of Claim. 


Sect. 1.— INDORSEMENT ON WRIT BEFORE ISSUE. 

R. S. C., Ord. HI., r. 1. The indorsement of ehiim sliall be 
made on every wit of Buramoiis before it Is Issued. 

See, also, Ord, IT., r. 1, p. 264, ante. 


Sect. 2.— ORDINARY INDORSEMENTS. 

R. S. Ord. III., r. 2. In the Indorsement required by 
Order II., Rule 1, it shall not be essential to set forth the precise 
ground of complaint, or the precise remedy or relief to which 
the plaintiff considers himself entitled. 


R. S. C., Ord. III., r. 8. The indorsement of claim shall be 
to the effect of sucli of the Forms in Appendix A., Part III., as 
shall be applicable to the case, or If none be found applicable, 
then such other similarly concise form as the nature of the ease 
may require. 

65. Indorsement of claim for injunction or 

receiver — Substantial object of actlon.;^Pltf. 

should indorse his writ with a claim for an injunc- 
tion or receiver when the obtaining of either is a 
substantial object of his action. — Oolebourne v. 
COLEBOTJRNE (1876), 1 Ch. D. 690 ; 46 L. J. Cb. 
749 ; 24 W. R. 236 ; 2 Char. Pr. Gas, 197. 

66. Interlocutory relief — Indorsement need not 
specify.}— I do not think the indorsement of a 
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Sect. 2 . — Ordinary indorsements. Sects. 3, 4, 5 
6 ; sub-sect. 1.] 

writ ought to specify interlocutory relief. That 
relief can be obtained independently (Warring- 
ton, J.).— Moore v. Uixcoats Mining Co., Ltd., 
[1908] 1 Ch. 575, 583. 

Amendment of pleadings.] — See Pleading, pp. 
92, Nos. 778 et scq. 

Embarrassing or tending to prejudice or delay 
fair trial.] — See Pleading, pp. 05, Nos. 560 et seq. 

Forms of indorsement.]-— iSce Appendix A., 
Part III., Yearly Supreme Court Practice. 

Frivolous or vexatious pleadings.] — See Plead- 
ing, pp. 82, Nos. 691 et seq. 

Interest — Claims for.] — See Money, Vol. 
XXXV., p. 177, Nos. 64 et seq. 

On Judgments .] — See 11. S. C., Ord. XLII., 

r. 10, Part XLVII., Sect. 15, post; Ord. LV., rr. 
()2-04, Part LXXI., Sect. 24, post; Judgments, 
Vol. XXX., p. 172, Nos. 402 et seq. 

Joinder of claims.] — See Part XXII., post. 
Scandalous matter.] — See Pleading, pp. 61, 
Nos. 506 et seq. 

Statement of claim.] — See Pleading, pp. 130, 
Nos. 1180 cf seq. 

Unnecessary or Irrelevant matter.] — See Plead- 
ing, pp. 55, Nos. 444 et seq. 


Sect. 3.— IRREGULAR INDORSEMENT. 

Sec R. S. 0., Ord. III., rr. 2, 3, p. 209, ante. 

67. Setting aside service.] — An indorsement on a 

writ of summons, “ The pltf. claims £95 Ss. Qd. 
for debt, £ for costs,” is irregular. 

The proper course to adopt to take advantage 
of such an irregularity, is to move to set aside tlie 
service of the copy of the writ of summons. — 
Truslovk V. Whitechurcii (1840), 1 Man. & G. 
426 ; 8 Dowl. 837 ; 1 Scott, N. R. 415 ; 4 Jur. 722 ; 
133 E. R. 399. 

68. Admission of service & offer to settle — 
Irregularity not waived.] — A writ of summons 
having been served on a forei^er resident out 
of the jurisdictitjn, with a notice indorsed allowing 
seven days for payment of the sum claimed, the 
time limited for appearance being fourteen days — 
the court refused leave to pltf. to proceed under 
sect. 19 of the Common T^w Procedure Act, 
1852 — Held : the irregularity was not waived 
by a subsequent admission of service & offer to 
settle. — Galli V, Mongruel (1865), L. R. 1 C. P. 
46 ; 35 L. J, C. P. 88 ; 13 L. T. 330 ; 14 W. R. 
106. 

Special indorsements.] — See Sect. 6, post. 


Sect. 4.— INDORSEMENTS WHERE PLAINTIFF OR 
DEFENDANT IN REPRESENTATIVE CAPACITY. 

R. S. C., Ord. III., r. 4. If the plaintiff sues, or the defendant 
or any of the defendants is sued, in a representative capacity, 
tlie indorsement shall show In manner appearing by such of 
the Forms In Appendix A., Part III., sec. VII., as shall be 
applicable to the case, or by any other statement to the like 
effect, In what rapacity the plaintiff or defendant sues or is 
sued. 

Administration action by creditors — On whose 
behalf maintainable.] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 807, Nos. 8362 et seq. 

Administrations & trusts.] — See R. S. C., Ord. 
LV., rr. 3—5, Part LXXI., Sect. 14, sub-sects. 1—9, 
post. 


Denial of light of representative party.] — See 

R. S. 0., Ord. XXI., r. 6 ; Pleading, p. 162. 

Forms.] — See .^pendix A., Part III., Sect. VII., 
Yearly Supreme Court Practice. 

Joinder of claims — By or against executors 6c 
administrators.] — See R. S. C., Ord. XVIII., r. 5, 
Pleading, p. 143, ants. 

Right to sue 6c liability to be sued in repre- 
sentative capacity — Trustees, executors, 6c adminis- 
trators.]— iS^ee R, S. C., Ord. XVI., r. 8, p. 413, 
post. 

Numerous persons having same interest.] — 

See R. S. C., Ord. XVI., r. 9, p. 415, post. 

Actions for protection of property.] — See 

R. S. C., Ord. XVI„ r. 37. p. 442, post. 


Sect. 5.— INDORSEMENTS IN PROBATE ACTIONS. 

R. S. C., Ord. III., r. 6. In probate actlouR the Indorsement 
shall show whether the plaintiff claims as creditor, executor, 
administrator, residuary legatee, legatee, next of kin, heir-at- 
law, devisee, or In any and what other character. 

Forms.] — See Appendix A., Part IIT., Sect. 5, 
Yearly Supreme Court Practice. 

Matters included in indorsement — Only matters 
properly decided by writ of summons — Not claim 
for declaration of legitimacy.] — Sec Bastardy, 
Vol. III., p. 372, No. 130. 


Sect. 6.— SPECIAL INDORSEMENTS. 

Sub-sect. 1. — Claims for Debt or Liquidated 
Demand. 

R. S, C., Ord. III., r. 6. In actions — 

(1) Where the plaintiff seeks to recover a debt or liquidated 

demand In money payable by the defendant, with or 
without interest, arising. 

(a) upon a contract, express or implied (as, for 
instance, on a bill of exchange, promissory 
note or cheque, or other simple contract 
debt) ; or 

(fr) on a bond or contract under seal for payment 
of a liquidated amount of money ; or 

(c) on a statute where the sum sought to bo re- 

covered is a fixed sum of money or in the 
nature of a debt other than a penalty ; or 

(d) on a guaranty, whether under seal or not, 

where the claim against the principal Is in 
respect of a debt or liquidated demand ; 
or 

(e) on a trust ; or 

(2) Where a landlord seeks to recover possession of land, 

i^th or without a claim for rent or mesne profits, 
against a tenant wlmso term has expired or has 
been duly determined by notice to quit, or has 
become liable to forfeiture for non-payment of 
rent, or against persons claiming under such tenant ; 
or 

(3) Where the plaintiff seeks to recover possession of a 

specific chattel with or without a claim for the hire 
thereof or for damages for its detention ; 
the writ of summons may, at the option of the plaintiff, be 
specially Indorsed with a statement of his claim, or of the 
remedy or relief to which he claims to be entitled. Such 
special indorsement may be to the effect of such of the Forms 
in Appendix 0., Section IV., as shall be applicable to the case 
or in a similar form. 

[New Procedure List, ftee Part XCIV., post. 2 

69. ** Debt or liquidated demand in money ” — 
Action for unliquidated damages — Indorsement of 
claim for specified sum.] — There is no power under 
19 & 20 Viet. c. 108, B. 26, or the Judicature Act, 
1875, to order an action for unliquidated damages 
to be tried in a county court, even where the 
writ is indorsed with a claim for a specified sum. 
— Knight v. Abbott, Page & Co. (1882), 10 
Q. B. D. 11 ; 62 L. J. Q. B. 131 ; 31 W. R. 605. 
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70. Not confined to cases when former 

action of debt maintainable — Claim for instalment 
due under contract — Construction of ship.] — Tho 

operation of Ord. III., r. 0 (a), & Ord. XIV., r. 1, 
is not confined to cases in which the old action of 
debt would have been maintainable. 

By a contract between pltfs. & defts. for the 
construction of a steamer by the former the price 
of the steamer was to be £89,800, to be paid by 
defts. by five instalments, which were respectively 
to become due at different stages of the construc- 
tion of the vessel. By the terms of the contract 
the huU & materials of the vessel were, upon 
payment of the first instalment, to become the 
absolute p^perty of the purchasers, subject only 
to the builders’ lien for any unpaid purchase- 
money ; &, in the event of any instalment of the 
purchase-money remaining unpaid for fourteen 
days after the same was due, the builders were 
to be entitled to interest thereon at £5 per cent, 
per annum until payment, &, in the event of such 
default, they were to be at liberty to suspend the 
work, & the time of suspension was to be added 
to the contract time, or they might complete the 
vessel at any time after the expiry of fourteen 
days’ notice given to the purchasers, & might sell 
her after completion, & any loss on such vessel 
was to fall upon the purchasers, & any balance 
of the proceeds of such sale which might remain, 
after satisfying all lawful claims of the builders, 
was to be paid by the builders to tho pur- 
chasers. 

The first instalment of the purchase-money 
having by the terms of the contract become due, 
remaining unpaid, pltfs. brought an action 
for the same, & applied for leave t^o sign judgment 
for tho amount so claimed under Ord. XIV., 
r. 1 Held : the case came within the provisions 
of Ord. XIV., r. 1, & therefore the leave so applied 
for might be granted. 

The question is whether the claim is for a 
“ liquidated demand in money ” within the mean- 
ing of Ord. III., r. 00 ; & there being, so far as I 
can see, now that we have no longer to deal with 
the ancient forms of pleading or to apply reasoning 
that depended on those forms, nothing which 
compels us to take the contrary view, the con- 
clusion at which upon tho whole I arrive is that 
this claim is for a liquidated demand in money 
within tho meaning of the rule. One would expect 
to find in sect. 49 of the Sale of Goods Act, 1893, 
which clearly applies to cases where the price of 
goods is not payable by instalments, some suitable 
words of limitation if it were intended that it 
should not apply to cases where the price of goods 
is payable by instalments. The result is, in my 
opinion, that the words of Ord. XIV., the effect of 
which depends upon whether the case comes 
within the words of Ord. III., r. 0, are applicable 
to this case. With all respect to the editors of the 
Annual Practice, I must say that, according to 
the view which I take, the language of their note 
on Ord. III., r. 0, where, with reference to the 
words “ debt or liquidated demand,” they say, 
‘‘ These words seem properly applicable to a 
definite siun of money which would formerly 
have been recoverable in the old conunon law 
action of debt in its most technical form,” does 
not appear to me to be correct (Kennedy, L.J.). — 
Workman, Clark & Co., I^d. v. I^loyd Brazi- 
LEiJo, [1908] 1 K. B. 908, 980, 981 ; 77 L. J. K. B. 
963 ; 99 L. T. 477 ; 24 T. 1.. R. 468 ; 11 Asp. 
M. L. C. 120, C. A. 

71. Sale of goods — Price payable by instal- 

ments.] — Workman, Clark & Co., Ittd. v , Lloyd 
Brazileno, No. 70, ante. 


72. Claim for professional services & dis- 

bursement abroad— Quantum meruit — Indebitatus 
counts.] — ^Pltf., who had acted as the legal repre- 
sentative of the defts. during litigation in South 
America, sent in his biU of costs to their solicitors 
in England, & afterwards issued a specially 
indorsed writ against them, claiming £1,409, for 
professional charges & disbursements. An applica- 
tion for leave to sign judgment under Ord. XIV., 
was supported by an affidavit made by a member 
of the English firm of solicitors who represented 
pltf. This affidavit was sworn in London, & the 
deponent stated that he was a member of the firm 
of soheitors acting for pltf. ; that defts. were 
justly & truly indebted to pltf. in the sum of £1 ,469 
for professional charges ; gave the history of the 
case ; & added that it was within his own know- 
ledge that the debt was incurred & was still owing, 
such knowledge being obtained from correspondence 
received from pltf. & from correspondence & 
conversations the deponent had had with deft.’s 
solicitors, & that he was duly authorised by the 
pltf. to make the affidavit: — Held: there was a 
liquidated demand, but that the affidavit was 
irregular, inasmuch as deponent was not a person 
who could swear positively to the facts & verify 
the cause of action & the amount claimed within 
Ord. XIV., r. 1, & his affidavit was only made on 
information & belief. The conditions imposed 
by the rule were not fulfilled, & the court had no 
jurisdiction to make an order under Ord. XIV. 

Two preliminary objections are taken. The 
first is that Ord. III., r. 0, does not apply, because 
this is not a debt or liquidated demand arising 
under a contract. It is a claim on contract for 
quantvm meruit. In my opinion that is within 
tlie rule. I tliink the words ” debt or liquidated 
demand ” point to the old division of common law 
actions to be found in Bullon & Leake, 2nd ed., p. 28. 
The old indebitatus counts “ which have from time 
to time been rendered more & more concise are 
designated with little difference of meaning by the 
terms indebitatus counts, money counts or common 
counts ; tlie expression common counts or com- 
mon indebitatus counts being often used to desig- 
nate those of most frequent recurrence, viz. 
where the debt is for goods sold & delivered, goods 
bargained & sold, work done, money lent, money 
paid, money received, interest, & ujjon accounts 
stated ; &; the expression money counts being 

sometimes used to particularise those for money 
lent, money paid, & money received. The most 
appropriate name seems to be indebitatus counts.” 
The learned authors go on to say, ” there were 
also formerly in use counts known as quantum 
meruit & quantum valehat counts, which were 
adoj)ted where there was no fixed price for work 
done or goods sold, etc. These counts, however, 
have fallen into disuse, & have been superseded, 
by the general application of the indebitatus 
counts,” In my opinion that is the true view ; 
everything that could bo sued for under those 
counts comes within the description of debt or 
liquidated demand (Farwell, L.J.). — Lagos v. 
Grunwaldt, [1910] 1 K. B. 41, 47, 48 ; 79 

L. J. K. B. 85 ; 101 L. T. 020 ; 20 T. L. R. 09 ; 
64 Sol. Jo. 210, C. A. 

Judgment.] — See Judgment, infra. 

Balance orders.] — See Companies, Vol. X., 
p. 921, Nos. 0314-0316. 

Bills of exchange, promissory notes, cheques, etc. 
— Actions on — Special indorsement of writ of 
summons.] — See Bills op Exchange, Vol. VI., 
pp. 471, Nos. 3001 et seq. 

Bonds — Action on — Special indorsement.] — See 
Bonds, Vol. VII., pp. 243, Nos. 858 et seq. 
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Sect, 6 . — Special indorsements : Snb-aecf^ 1 .1 

Recovery of penalty & costs.]— 

Bonds. Vol. VII., pp. 218, Nos. 551 ef sf(j. 

Cidls on shares — Balance order in respect of.J — 
See Balance orders, supra. 

78. Coste— Of vexatious opposition to bill in 
Parliament.] — Tinder the provisions of 28 & 29 
Viet. c. 27, for the summary recovery by an action 
of debt of the costs of vexatious opposition to a 
bill in Parliament, pltf.. on filing the documents 
mentioned in sect. 5 of the Act, is, unless deft, has 
obtained leave from the court to deliver a defence 
to the action, entitled as a matter of right to sign 
judgment for the amount certified by the parlia- 
mentary taxing officer to be due to him, but deft, 
can after judgment is signed move to set it aside, 
on the gi'ound that the parliamentary corrunittee, 
which reported that the opposition to the bill 
was vexatious, had no jurisdiction in the par- 
ticular case. 

Deft, cannot deliver a defence to the action 
without the leave of the court. 

Sonble : leave to deliver a defence, on the 
ground that the committee had no jurisdiction, 
may be given before judgment is signed. 

Since the .Judicature Act a statement of claim 
ib to be used by pltf. in place of the declaration 
referred to in sect. 5 of the Act. 

to such an action having, without first 
obtaining the leave of the court, delivered a defence 
denying the jurisdiction of the parliamentary 
committee : — Held : judgment must be signed 
for the amount claimed, but it would still be open 
to the defts. to move to set aside the judgment. — 
Mallet r. Manly (1886), 18 Q. B. D. 303 ; 66 
L. .1. Q. B. 136 ; 56 L. T. 493 ; 61 J. P. 692 ; 35 
W. B. 201 ; 3 T. L. R. 222, O. A. 

Solicitor’s bill of costs.] — See Solicitor’s 

costs, iufra. 

Instalment.] — See “ Debt or liquidated demand,” 
supra. 

Insurance — Marine Insurance — Claim by assured 
in nature of unliquidated damages.] — See Insur- 
ance, Vol. XXIX., p. 295, Nos. 2407-2411. 

Fire insurance — Whether claim liquidated 

demand.] — See Insurance, Vol. XXIX., pp. 338, 
Nos. 2732 et seq. 

Interest — Claim for, as liquidated demand.] — 

See Bills of Exchange, Vol. VI., pp. 472-473, 
Nos. 3005-3012; Money, Vol. XXXV., p. 191, 
x\os. 190-193. 

74. Judgment & orders — Debt or liquidated 
demand.] — In an action on a judgment, pltf. may 
indorse the particulai's in th(* writ of summons 
undei Pornmon I jaw Procedure Act, 1852 (c. 76), 
cV on non-appearance, sign judgment under 
sect. 27. 

i think that the word “ debt ” comprehends the 
case : at any rate this is a “ liquidated demand ” 
(Bramwell, B.). 

Debt on judgment is the highest of all debts 
(Watson, B.). — Hodsoll v. Baxter (1858), E. B. 
iSc E. 884 ; 28 L. J. Q. B. 61 ; 31 L. T. O. H. 356 ; 

6 W. K. 686 ; 120 E. R. 739 ; sub nom. Baxter 
V. Modsoll, 4 Jur. N. H. 556, Ex. Oh. 

75. Order of Probate Division — Alimony 

pendente lite.] — ^An order to sign final judgment 
under Ord. XIV., r. 1, will not be made where the 
action is for arrears of alimony pendente Hie, pay- 
able under an order of the Probate & Divorce 
Divisions. — ^Bailey v. Bailey (1884), 13 Q. B. D. 
865 ; 63 L. J. Q. B. 683, (\ A. 

76. Permanent lOimony.] — No action 

will lie in the King’s Bench Division to recover 
arrears of permanent alimony payable under an 


order of the Probate & Divorce Division, such an 
order not being final conclusive judgment upon 
which an action of debt to enforce it may be 
maintained. 

Bailey v. Bailey, No. 75, ante, applied. — 
Robins Robins, [1907] 2 K. B. 13 ; 76 L. J. 
K. B. 649 ; 96 T.. T. 787 ; 23 T. L. B. 428. 

77. — ~ Costs.] — In an action in the 

Probate Division an order was made by the 
registrar that proceedings should be discontinued, 
& that deft, should pay pltf.’s taxed costs. The 
costs were taxed, & an order was made bv the 
President of the f^obato Division that deft, should 
pay to pltf. £127, the amount of the taxed costs. 
Pltf. sued deft, in the Queen’s Bench Division, 
upon a specially indorsed writ, to recover that sum 
or £127, &; obtained leave to sign final judgment 
under Ord. XIV. : — Held : an action could be 
brought in the Queen’s Bench Division upon the 
orders of the Probate Division, & leave to sign 
final judgment under Ord. XIV. was properly 
given. — Norton v. Gregory (1895), 73 L. T. 10 ; 
11 T. L. R. 439 ; 14 R. 735, C. A. 

78. .] — ^An action in the King’s 

Bench Division will not lie to recover a sum pay- 
able for costs under an order of the Divorce Court, 
but such order can only be enforced by tlie methods 
prescribed by the Divorce Rules & Regulations. — 
IviMEY V. IviMEY, [1908] 2 K. B. 260 ; 77 D. .T. 

K. B. 714 ; 99 L. T. 75 ; 62 Sol. Jo. 482, C. A. 

79. Foreign judgment — Action In debt or 

assumpsit.] — In an action upon a foreign judgment 
in which the writ of summons has been specially 
indorsed under Ord. XIV., pltf. may obtain an 
order empowering him to sign final judgment. 

Upon principle what difference can there be 
between an English &; a foreign judgment in this 
respect ? An action upon a foreign judgment 
may be treated as an action in either debt or 
assumpsit: the liability of deft, arises upon tlie 
implied contract to pay the amount of the foreign 
judgment (Brett, M.R.). — Grant v. Easton 
(1883), 13 Q. B. D. .302 ; 53 L. J. Q. B. 68 ; 49 

L. T. 646 ; 32 W. R. 239, 0. A. 

80. Fraud.] — Leave should not be 

given to sign judgment under Ord. XIV., unless 
it is clear that there is no real substantial question 
to be tried. Therefore when, in an action on a 
foreign judgment, deft, made an affidavit that the 
judgment had been obtained by fraud : — Held : 
pltf. should not be allowed to sign judgment under 
Ord. XIV.— CoDD V. Delap (1906), 92 !>. T. 510, 
H. L. 

-.]-Se€, generally. Conflict of Laws, 
Vol. XL, pp. 444 et seq. 

Enforcement of orders like Judgments.] — 

See R. S. C., Ord. XUI., r. 24, Part XLVII., 
Sect. 23, post ; Judgments & Orders, Vol. XXX., 
pp. 168, Nos. 304 et seq. 

Enforcement of judgments & orders.] — See, 

generally, Judgments, Vol. XXX., pp. 166, Ncjs. 
342 et seq. 

Execution.] — See, generally, Exec:u- 
TION, Vol. XXI., pp. 415 et seq. 

Liquidated damages — Or penalty.] — See 
Damages, Vol. XVII., pp. 136, Nos. 422 et seq. 

81. Marriage settlement — Covenant to pay life 
insurance premiums.] — In a marriage settlement 
the husband transferred to the trustees a policy 
of life assurance & covenanted to pay the pre- 
miums. The husband failed to pay a premium, 
& the trustees, in the exercise of their powers under 
the settlement, paid it out of the trust funds, & 
then claimed repayment of the amount from the 
husband, although there was no express covenant 
by the latter to repay : — Held : the claim, under 
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an implied obligation to repay, must be for damages 
for breach of covenant & not for a debt or liqui- 
dated demand, & consequently the procedure 
•under Ord. XIV. was not appropriate. — ScHnE- 
siNGBR & Joseph v, Mostyn, Ll^^a] 1 K. B. 340 ; 
101 L. J. K. B. 62 ; 146 L. T. 326. 

Married woman — Effect of marriage with regard 
to wife’s property.] — See Husband & Wife, 
Vol. XXVII., pp. 83 et seq. 

Liability for ante-nuptial obligations.] — 

See Husband & Wife, Vol. XXVII., pp. 176 et 
»eq» 

Contracts of wife during coverture.] — See 

Husband & Wife, Vol. XXVII., pp. 178 et aeq. 

82. Money causes.] — In money causes, par- 
ticulars will not be ordered or allowed as a matter 
of course. Whenever, however, they can be 
indorsed or stated in the claim they should be, 
thus avoiding the expenses of a second document. 
--Anon. (1876), W. N. 202. 

Money lent.] — See Sect. 10, post. 

Mortgage — Action on covenant for payment.] — 
See Mortgage, Vol. XXXV., p. 639, Nos. 2682 
ef seq. 

Order.] — See Judgments & orders, supra. 

Sale of goods.] — See “ Debt or liquidated 
demand,” supra ^ dJ: generally^ Sale of Goods, 
Vol. XXXIX., pp. 644 et seq. 

83. Sale of land — Uncompleted contract.] — 
Where a party has been let into possession of lands 
under a contract of purcliase, but does not complete 
the purchase, & refuses to pay the purchase- 
money, & no conveyance is executed, the vendors 
cannot recover from him the whole amount of the 
purchase-money, but only the damages actually 
sustained by his breach of contract. 

In assumpsit by the vendor against the pur- 
chasers of land, the declaration stated, that in 
consideration of pltf.’s selling to defts. certain land, 
to be paid for as soon as the conveyance should be 
completed, defts. promised to purchase pay 
for same. Averment, that although pltf. had 
allowed defts. to enter into jjossession of the lands, 
& had always been ready k, willing to make a 
good title, & offered defts. to execute a convey- 
ance, & would have tendered a proper conveyance, 
but that defts. discharged him from so doing ; yet 
defts. did not regard their said promise, & did not 
pay pltf. the purchase-money, or any part thereof. 
Plea, that no conveyance had ever been made or 
executed to (lefts. : — -Held : on general demurrer, 
the plea was bad, k the declaration good. 

Quccre : wlietlier the declaration would have 
been sudicient on special demurrer. — Laird v. 
PiM (1841), 7 M. W. 474 ; 8 Dowl. 860 ; H. W. 
11 ; 10 L. J. Ex. 269 ; 171 E. R. 862. 

84. .]— By an agreement dated 

Feb. 6, 1890, pltf, agreed to sell, & deft, to 
purchase, pltf.’s leasehold interest in certain 
premises for the sum of £3,600. A deposit of 
£176 was paid by deft., & the agreement stated 
that possession was to bo given ‘‘ on payment of 
the balance of purchase-money, viz. £3,326, on 
Dec. 10 next. If not completed, interest on said 
balance of £3,325 to bo paid . . . from that date 
to completion. ’ ’ Deft, did not complete on the date 
named, & pltf. brought this action, k specially 
indorsed his writ with a claim ” for £3,326 balance 
of the purchase-money payable on Dec. 10, 1890, 
by deft, to pltf. under & by virtue of ” the above- 
mentioned agreement ; k the indorsement further 
recited the agreement, k that pltf. had shown, 
or offered to show, a good title, k had been on k 
since Dec. 10, 1890, ready k willing to convoy. 
This was a summons by pltf. for leave to sign final 
judgment under Ord. XIV., r. 1, k the question 


was whether the case was a proper one for a special 
indorsement under Ord. III., r. 6 ; — Held : fol- 
owing Laird v. Pim ^ No. 8.3, ante , although such 
an action was maintainable at law, yet what was 
recovered was not a liquidated demand, but merely 
damages. In equity an action for specific per- 
formance would lie, &: if a good title was shown 
the court would order payment of the purchase- 
money ; but here, there being no averment that 
the title had been accepted by the purchaser, it 
was open to him to show that a good title had 
not been made. The summons therefore failed, 
k must be dismissed with costs. — Leader v. 
Tod-Heatly, [1891] W. N. 38. 

.] — See , generally , Sale of Land, 

Vol. XL., pp. 221, Nos. 1914 et seq . 

85. Solicitor’s costs.] — In an action upon a 
solicitor’s untaxed bill of costs, where deft, admits 
the retainer k the work done, k only disputes the 
Ijropriety of the charges, an order giving leave to 
sign final judgment under Ord. XIV., r. 1, may be 
made after appearance k before taxation of the 
bill, provided that the Order preserves the right 
of deft, under Solicitors Act, 1843 (c. 73), s. 37, to 
the costs of taxation of the bill, if more than one- 
sixth is taxed off it. Such an order should direct 
that the bill of costs be taxed pursuant to that 
statute, & that judgment be signed for the amount 
of the master’s allocatur. — Smith v. Edwardes 
(1888), 22 Q. R. D. 10 ; 58 L. .1. Q. B. 227 ; 60 
L. T. 10 ; 37 W. R. 112 ; 5 T. L. R. 74, C. A. 

86. .]— -Solicitors brought an action against 

tlieir client for tlie amount of their bill of costs 
delivered shortly before the c(3mmencement of 
the action. Deft, denied the retainer, alleged 
negligence, k counterclaimed for damages on the 
ground of negligence. At the trial deft, did not 
appear, k pltfs. proved their case. The judge 
declined to make any other order than an order 
reh^rring the bill for taxation under Solicitors 
Act, 1843 (c. 73), reserving the costs of the action 
k adjourning the further hearing : — Held : pltfs. 
were entitled to have the counterclaim dismissed 
with costs, k to have judgment for the amount to 
be certified on the taxation, with costs of the action 
up to k including the hearing. — I^umley v. Brookr 
(1889), 41 Ch. D. 323 ; ,58 L. J. Ch. 494 ; 61 L. T. 
172 ; 37 W. R. 454, C. A. 

87 . .] — Lagos v.Grunwaldt, No. 72, ante . 

88. Enforcing payment of balance after 

taxation.] — When in the Chancery Division the 
common order for the taxation of a solicitor’s 
bill of costs is made on liis own application (the 
order containing no direction for payment by the 
client), k the taxing master certihes that a balance 
is due from the client, the solicitor cannot enforce 
payment of the balance by summons, but must 
proceed by action against the client. 

To enforce payment of the amount the solicitor 
must bring an action against the client under 
Ord. XIV. Such actions are very common. For 
a time, no doubt, as I have said, it was the practice 
to insert in the order for taxation a direction that 
the client should pay to the solicitor the amount 
(if any) found due to him. Why should that 
practice have been altered k that dii'ection have 
been omitted from the order, if it is right now, 
after the taxation has taken place k a balance has 
been due from the client, to make another order 
to the same effect as the omitted direction ? 
The result of the alteration would be simply to 
cause further expense to the parties. The altera- 
tion was, in my opinion, made because it was 
considered right that payment by the client should 
not be enforced in this summary way. If it could, 
the client would be deprived of the opportunity 
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of setting up any defence which he might have 
to the solicitor’s bill. If the client has no defence 
to such an action, a speedy judgment can be 
obtained under Ord. XIV. (North, J,),—Re 
Debenham & Walker, [1895] 2 Oh. 430, 432, 433 ; 
64 L. J. Ch. 859 ; 73 L. T. 115 ; 43 W. R. 699 ; 
13 R. 631. 

-. See, generally. Solicitors, Vol. XLII., 
pp. 125 et seq. 

89. Trust debt.] — Ord. III., r. 6, expressly says 
that there may be a special indorsement of a trust 
debt (Quatn, .T.). — Wilson v. Dundas & Steven- 
son, [1875] W. N. 232; Bitt. Prac. (^as. 48; 1 
(^har. Cham. Cas. 124. 

Work done — Quantum meruit.] — See ‘‘ Debt or 
liquidated demand,” supra. 


SuB-sEC’T. 2. — Recovery op Possession of 
l^ND. 

See K. S. C., Ord. III., r. 6 (2), p. 270, ante. 
Action by mortgagee — Mortgagor as tenant.] — 

See Mortgage, Vol. XXXV., pp. 330, 331 , Nos. 733 
et seq. 

Action based on forfeiture — No expiry of term 
within Ord. III., r. 6.] — See Landlord <fe Tenant, 
Vol. XXXI., p. 472, No. 6190; Real Property, 
Vol. XXXVIll., p. 773, Nos. 1063-1061. 

Action by executors of deceased landlord.] — See 
Real Property, Vol. XXXVIII., p. 773, No. 1065. 

Determination of term.] — See Landlord & 
Tenant, Vol. XXXI., pp. 460 et seq. 

Notice to quit.] — See Landlord & Tenant, 
Vol. XXXI., pp. 432 et seq. 

Relationship of landlord & tenant — Necessity for.] 
—See Real Property, Vol. XXXVIII., p. 773, 
No. 1002. 

Summary Judgment — Questions of title Involved.] 

—See Real Property, Vol. XXXVIll., p. 785, 
No. 1183. 

Increase of Rent Act, 1920 (c. 17).] — See 

Real Property, Vol. XXXVIll., p. 785, No. 1 184. 

Validity of writ — Omission in copy served.] — 
See Real Property, Vol. XXXVIll., p. 773, 
No. 1066. 

Exaggerated claim.] — See Real Property, 
Vol. XXXVIll., pp. 773, 774, No. 1067. 


Sub-sect. 3. — Recovery of Possession of 
Specific Chattel. 

See R. S. C., Ord. III., r. 6 (3), p. 270, ante. 


Sub-sect. 4. — Form and Contents. 

A. In General. 

^ See R. S. C., Ord. III., r. 6, p. 270, ante ; Appen- 
dix C., Sect. IV., Yearly Supreme Court Practice. 

90. Full & complete statement of cause of 
action.] — In an action on a dishonoured cheque, 
summary judgment under Ord. XIV. will not 
be ordered unless the writ contains either an 
allegation that notice of dishonour was given to 
the drawer, or a statement of the facts excusing 
the giving of such notice. 


If a man employs the machinery of the specially 
indorsed writ, he must make his indorsement 
a full &; complete statement of his cause of action 
(Lord Coleridge, O.J.). — PrI^hauf v. Grosvbnob 
& Co. (1892), 67 L. T. 350 ; 61 L. J. Q. B. 717 ; 
8 T. L. R. 744, D. C. 

91. Indorsement defective as statement of 
claim — Action by assignee of mortgage debt — 
Omission to state that notice of assignment given 
to defendant.] — The indorsement upon a writ of 
summons stated that pltf.’s claim was for a 
certain sum for principal & interest due to him 
as the assignee of a mortgage debt due from 
deft., but did not state that express notice in 
writing of the assignment was given to deft. 
Held : the writ was specially indorsed within 
Ord. III., r. 6, 4&; therefore leave could bo given 
to enter final judgment under Ord. XIV., r. 1. 

I agree that, in order to entitle pltf. to apply 
for leave to sign final judgment under Ord. XR" 
r. 1, the writ to which deft, appears must be 
specially indorsed writ at the time of appearance. 
\^ether the writ is specially indorsed within 
Ord. III., r. 6, depends upon what pltf. seeks to 
recover, whether he seeks to recover a debt or 
liquidated demand in money within that ^le. 
I do not think that the writ ceases to be specially 
indorsed because the indorsement is defective 
as a statement of claim. In my opinion the 
original indorsement upon this writ was a special 
indorsement, the amendment after appearance 
did not make the writ the less a specially indorsed 
writ ; even if the amendment were necessary to 
make the indorsement a good statement of claim, 
as to which I have my doubts, I think that this 
indorsement was a good special indorsement 
before the amendment was made (Fry, L.J.). — 
Hatchwell V. Clarke (1892), 66 L. T. 611, 
642 ; 8 T. L. R. 592 ; 36 Sol. Jo. 521, 0. A. 

92. Omission to aver performance of 

condition precedent.] — The indoi'soment upon a 
writ of summons stated that pltf.’s claim was for 
a sum of £210, payable under an agreement, 
which was set out, & by which deft, undertook, 
upon pltf. delivering up to deft.’s husband certain 
acceptances, to pay to pltf. on demand £210, 
owing by her husband to pltf. for casli advanced : 
— Held : the indorsement constituted a good 
special indorsement within Ord. III., r. 6, although 
it contained no averment that the bills had been 
delivered up by pltf. to deft.’s husband. — B radley 

CiiAMBERLYN, [1893] 1 Q. B. 439 ; 68 L. T. 
413 ; 41 W. R. 300 ; 9 T. L. R. 201 ; 5 R. 185 ; 
37 8ol. Jo. 216. 

Statement of claim.] — See Pleading, pp. 61, 
Nos. 506 et seq. 

93. Sufficiency of particulars in indorsement — 
Conveying knowledge of plaintiff’s claim to defen- 
dant’s mind.]— A writ specially indoi*sed within 
the meaning of Ord. III., r. 6, & Ord. XIV., 
if the indorsement gives sufficiently specific par- 
ticulars to bring to the mind of deft, knowledge 
as to what pltf.’s claim is. 

Any indorsement which would have been a 
sufficient special indorsement within the meaning 
of Common Law Procedure Act, 1852 (c. 76), 
8. 25, to entitle pltf. to judgment, under s. 27, 
in default of appearance, is a special indorsement 
within the meaning of Ord. III., r. 6, & Ord. XIV. 
— ^Bickers v. Speight (1888), 22 Q. B. D. 7 ; 68 
L. J. Q. B. 42 ; 37 W. R. 139, D. (]. 

Share or contribution to pay- 
ment of bills or notes.] — ^The writ of summons in 
an action was indorsed as follows ; ” The pltfs.* 
claim is £399 9s. 7d., the deft.’s share or con- 
tribution to the payment of certain bills of 
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exchange & promissory notes on which he & the 
Itfs. were jointly liable, & which bills &; notes 
ave been taken up by the pltfs/’ : — Held : this 
indorsement did not constitute a good “ special 
indorsement ” under Ord. III., r. 0, therefore 
the judgment which had been signed under Ord. 
XIV., r. 1, must be set aside. 

The object of the special indorsement is this : 
on the one hand, it is to have a very prompt & 
summary effect in favour of pltf., by entitling 
him to apply to sign final judgment under Ord. 
XIV., &, on the other hand, it is intended that 
deft, should have an opportunity of avoiding 
such further proceedings by payment of the debt. 
I think a party, who is placed in the predicament 
of being liable to have a judgment signed against 
him summarily, is entitled to have sufficient 
particulars to enable him to satisfy his mind 
whether he ought to pay or resist. On looking 
U) the forms of indorsements in the schedule to 
fhe rules, I find that in the examples of special 
indorsements under Ord. III., r. 6, in actions 
on promissory notes & bills of exchange, full 
particulars are given of the amount & date of 
the instrument & the parties thereto. If such 
particulars must be given when the action is on 
the bill itself, d fortiori, I think they must be given 
when the claim is, as here, in respect of a share 
or contribution to the payment of bills & notes 
paid by pltfs. (Cockburn, C.J.). — Walker v. 
Hickb (1877), 3 Q. B. D. 8, 9 ; 47 L. J. Q. B. 27 ; 
37 L. T. 629 ; 20 W. R. 113. 

95 , — _ — Sale of goods.] — To obtain leave 

to sign final judgment under Ord. XIV., the 
writ must be specially indorsed with the par- 
ticulars of pltfs.’ claim ; & where the action is 
for the price of goods sold, the dates & amounts 
of the consignments or supplies should be given. 

A writ was indorsed, “ The pltfs.’ claim is 
£2,323 4s. 7d., being 75 per cent, of the invoice 
price of goods supplied by the pltfs. to the deft, 
under an agreement entered into between the 
pltfs. & the deft, in or about March, 1877, whereby 
the pltfs. agreed to consign the said goods to the 
deft, for further consignment by the deft, to 
Australia, the said 7.6 per cent, to be paid by the 
deft, in cash on receipt of the goods ” : — Held : 
this was insufficient to enable pltfs. to sign final 
judgment under Ord. XIV. — Parpaite Fkeres 
V . Dickinson (1878), 38 L. T. 178 ; 26 W. R. 
479. 

90 , — ,] __A special indorsement 

on a writ of summons claimed £49, <fe stated the 
particular with dates amounts to be “ To 
goods ” ; it also contained an item for “ Bank 
draft returned,” which was entered both on the 
debit & credit side of the particulars, & it further 
contained a sum for ‘‘ notary charges on same ” : 
— Held : a sufficient indorsement under Ord. 
111., r. 6, to entitle the pltf. to sign judgment 
under Ord. XIV., r. 1. — Smith v. Wilson (1879), 
6 (I P. D. 25 ; 49 L. J. Q. B. 96 ; 41 L. T. 4,33 ; 
28 W. R. 57, C. A. 

97 , Money paid for purchase of 

shares between certain dates — “ An account of 
which has been rendered.’*] — ^A writ was indorsed 
with a claim for a certain sum, being balance due 
for money paid for purchase of shares between 
certain dates, “ an account of which h^ been 
rendered ” : — Held : a sufficient special indorse- 
ment under Ord. III., r. 6, to empower the court 
to allow judgment to be signed, or give leave to 
defend under Ord. XIV. 

Any special indorsement that would have been 
sufficient under the Common Law Procedure 
Act, 1852 (c. 76), s 26, is sufficient under Ord. 


111., r 6, & Ord. XIV. — Aston r. Hurwitz 
(1879), 41 L. T. 521. 

98. Action for recovery of land — 

Omission to state length of term in copy served.] — 

In an action for the recovery of land by a landlord 
against tenants whose term had expired, the 
writ was specially indorsed under Ord. III., 
r. 6 ( / ), with a statement of the date of the 
lease, the length of the term & the mode of 
devolution of the lessee’s interest upon defts. ; 
but in the copy of the writ served upon defts. the 
length of the term did not appear: — Held: (1) 
the copy served upon defts. gave them suflScient 
information to satisfy the requirements of Ord. 

111., r. 6 ( / ), & they could not object that the 
writ was not specially indorsed within the meaning 
of that rule ; (2) the directions in Ord. XXVIII., 
r. 9, as to marking an amended indorsement or 
pleading with the dates of the order for amend- 
ment & of the amendment did not extend to 
the copy of the amended indorsement or pleading 
delivered to the opposite party under Ord. 
XXVIII., r. 10. — Hanmer v, Clifton, [1894] 
1 Q. B. 238 ; 42 W. R. 287 ; 10 T. L. R. 12 ; 38 
Sol. .To. 10 ; 10 R. 55, D. C. 

99. Dishonoured cheque — Notice of dis- 

honour.] — Fruhaup r. Grosvenor & Co., No. 90, 
ante, 

100. .]— Upon an application 

under Ord. XIV., r. 1, for leave to enter final 
judgment upon a writ specially indorsed with a 
claim for the amount of a dishonoured cheque, 
the affidavit verifying the cause of action need 
not contain an allegation that notice of dishonour 
has been given to the drawer. 

The statement of claim or special indorsement 
would, it is true, be defective if the allegation of 
notice of dishonour were omitted, but the verifica- 
tion of the cause of action in the affidavit may be 
made in general terms (Wills, J.). — May xk 
CiHDLKY, [1894] 1 Q. B. 451, 453 ; 63 L. J. Q. B. 
355 ; 38 Sol. Jo. 82 ; 10 R. 423, D. C. 

101. .] — In an action upon a 

cheque by payee against drawer the indorsement 
on the writ was in accordance with the form 
pre.scribed by Ord. III., r. 6, with the exception 
that it did not state that notice of dishonour 
had boon given to the drawer. After taking out 
a summons for judgment under Ord. XIV., 
pltf., Avithout leave, amended the indorsement 
by adding a statement that notice of dishonour 
had been given. An order was sTibsequently 
made giving leave to enter judgment : — Held : 
there being a good special indorsement at the 
time of the adjudication on the summons, the 
order was rightly made. — Roberts v. Plant, 
[1895] 1 Q. B. 597 ; 64 L. J. Q. B. 347 ; 72 L. T. 
181 ; 43 W. R. 308 ; 14 R. 222, O. A. 

102. Action on bill of exchange — “ Bank 

charges ” — “ Expenses of noting.”] — In an action 
on a bill of exchange, the words ” bank charges ” 
specially indorsed on the writ, under Ord. III., 

r. 6, are equivalent to ‘‘ expenses of noting,” 
which, by the Bills of Exchange Act, 1882 (c. 61 ), 

s. 57, are “ deemed to be liquidated damages,” 
so as to entitle pltf. to sign final judgment for 
want of appearance. — Dando v, Boden, [1893] 
1 Q. B. 318 ; 62 L. J. Q. B. 339 ; 68 L. T. 90 ; 
41 W. R. 285 ; 37 Sol. Jo. 195 ; 6 R. 183, D. C. 

103. Promissory note — Payable by Instal- 

ments.] — ^Pltfs. indorsed their writ against defts. 
as follows : ” The pltfs.’ claim is against the 

defts. as makers of a joint several promissory 
note dated April 11, 1892, for £36 6a., & payable 
by certain instalments in respect whereof default 
has been made. Particulars : To balance of 
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moneys owing upon the said promissory note, 
£24 6«.’* ; — Held : this wa.s not a good special 
indorsement. - Manchester .Ajdvanck & Dis- 
count Bank, Ltd. r. Walton (1892), 02 1a. J. 
Q. B. 158 ; (*>8 L. T. 167 ; 5 B. 147, D. O. 

104>, Clsdm for unliquidated amount added to 
liquidated demand.] — In an action on a bill of 
excliange, tJie writ was specially indorsed for 
t*31 8s. 9d.s “ being balance of principal, interest, 
& expenses of noting, due on a bill of exchange 
for £75 9s. dated, etc. : — Held : the expenses of 
noting were not “ a liquidated demand ** within 
the Common Law Procedure Act, 1852 (c. 70), 
s. 27, &: consequently, the indorsement was 
irregular, & pltf. was not entitled to sign final 
judgment under the 29th section, on the failure 
of deft, to enter an appearance within the specified 
time. — KoGERi^ v. Hunt (1854), 10 Exch. 474 ; 
3 0. L. R. 174; 24 L. J. Ex. 23; 24 L. T. O. 8. 
134 ; 3 W. K. 72 ; 18 Jur. 1084 ; 156 E. R. 525. 

106. .} — A writ which claims payment of a 

sum which is in dispute, besides payment of a 
liquidated demand, is not specially indorsed so 
a.s to entitle pltf. to summary judgment for the 
liquidated demand. — (^larke v. Berger (1888), 
36 W. R. 809. 

106. .] — In order to entitle a pltf, to enter 

final judgment under Ord. XIV., r. 1, the writ 
of summons must be a good specially indorsed 
writ under Ord. III., r. 6, at the time when the 
summons under Ord. XIV. is taken out. 

Where, therefore, the indorsement on a writ 
was amended after the issue of a summons under 
Ord. XIV. by striking out an unliquidated 
demand : — Held : there was no jurisdiction to 
make an order giving the pltf. leave to enter final 
judgment. — Gurney v. Small, [1891] 2 Q. B. 
584 ; 60 L. J. Q. B. 774 ; 65 L. T. 754, D. C. 

107. .] — V^Tiere pltf. claims by his writ 

interest not arising under a statute or by contract 
express or implied, he does not “ seek only to 
recover a debt or liquidated demand ” within 
Ord. III., r. 6, & the writ is consequently not a 
specially indorsed writ on which an order for 
judgment can be made under Ord. XIV., r. 1. 

It is said that the words, “ with or without 
interest,” justify a special indorsement where 
there is no contract to pay interest. I think that 
is not so ; but that the rule refers to cases where 
both the principal sum due & the demand of 
interest are liquidated sums, & the latter arises 
by contract, express or implied, or by statute. 
It appears to me to be important that we should 
not attempt to add to the effect of the words 
of the rule, which do not give countenance to the 
argument that a writ is specially indorsed which 
claims interest that can o^y be given by a jury, 
& if a jury think fit. 

One of the objects of a special indorsement is 
that the sum may be an ascertained one, so tliat 
the deft, may know what amount ho has to pay 
to stay further proceedings. To my mind, the 
obvious intention of the legislature would be 
defeated if we held that such a claim for interest 
as that in the present case, where a claim for an 
unliquidated amount is added to a liquidated 
demand, could be treated as a special indorsement 
(Fry, L.J.). — Wilks v. Wood, [1892] 1 Q. B. 
684, 687 ; 61 L. J. (^. B. 616 ; 66 L. T. 620 ; 
40 W. R. 418 ; 8 T. L. K. 466 ; 38 8ol. Jo. 879. 
C. A, 

108. .] — Deft, appeared to a writ not 

specially mdorsed under Ord. III., r. 6, & on a 


summons for judgment under Ord. XIV. uncon- 
ditional leave to defend was given. Pltf., before 
defence, obtained an order to amend the writ, & 
the appearance originally entered was ordered to 
stand as an appearance to the amended writ. 
Pltf, then took out a second summons for judgment 
under Ord. XIV. : — Held : the appearance U> the 
original writ was a continuing appearance, & 
an appearance to the writ as amended, & leave to 
sign final judgment was rightly given. — Paxton 
V. Baird, [1893] 1 Q. B. 139; 67 L. T. 623; 
41 W. R. 88 ; 37 Sol. Jo. 82 ; 6 R. 129, C. A. ; 
sub nom, Paxton v. Band, 62 L. J. Q. B. 176. 

See, now, R. S. C., Ord. XIV., r. 1 (h), p. 277, 
post. 

Claims for interest.] — See Bills of Exchange, 
Vol. VI., pp. 472, 473, Nos. 3006-3012 ; Money, 
Vol. y.XXV., p. 191, Nos. 190-103. 

109. Claims for liquidated sum & injunction.] — 
Pltf., a barrister, issued his writ on Aug. 30, 
1879, indorsed for an injunction, & other relief, 
Sd for payment of a sum of £1,000, alleged to have 
been received by deft, as his solicitor. On Dec. 12. 
1879, pltf. was ordered to deliver a statement of 
claim on or before Jan. 12. On Jan. 10 he delivered 
a statement of claim in person. On the 10th his 
solicitor, who had been that day served with a 
summons to set aside the statement of claim for 
irregularity, delivered a notice that his claim 
appeared by the indorsement on the writ in the 
form presenbed by Ord. XXT., r. 4 : — Held : 
the writ was not specially indoraed within the 
meaning of Ord. HI., r. 6, the statement of 
claim delivered by the solicitor must be set 
aside. — Ye atm an v. Snow (1880), 42 L. T. 502 ; 
28 W. R. 674. 

110. Claims for foreclosure, receiver, & money 
demand.] — Where the writ in an action for fore- 
closure was also specially indorsed under Ord. 
III., r. 6, with a claim for the amount due on the 
covenant to pay in the mortgage deed, an applica- 
tion to enter judgment against the mortgagor 
under Ord. XIV., r. 1 (a), for the amount claimed, 
before the action was heard, was refused. 

The writ in this action was indorsed with a 
claim for foreclosure, a receiver, & a money 
demand. I am of opinion that the special indorse- 
ment created by Ord. III., r. 6, applies only to 
a mere money demand. It is obvious that when 
the demand is for money only it is easy to give 
judgment for the whole or a part, whereas, if the 
court undertakes to segregate a money demand 
from one of a complex character, some difficulty 
will arise. 1 therefore refuse the application with 
costs (Pry, J.). — Hill v. Hidebottom (1882), 
47 L. T. 224. 

111 . .j — ^A writ which claims foreclosure or 

sale & a receiver, besides payment of the debt & 
interest, is not specially indorsed so as to entitle 
pltf. to summary judgment on the claim for 
debt & interest. — Imbert- Terry v. Carver 
(1887), 34 Oh. D. 606; 50 L. J. Ch. 716; 66 
L. T. 91 ; 35 W. K. 328. 

See, now, R. S. C., Ord. XIV., r. 1 (6), p. 277, 
post. 

112. Further claim inserted alter signature.] — 

The forms given in Appendix C., Sect. IV., are the 
forms of statements of claim generally, & are 
not adapted, as they stand, for indorsement on a 
writ. Every one of them ends with “ delivered,” 
which, when filled up, would be “ Delivered by 
Messrs. A. & B., solicitors for the pltf. on ” such 
a day — ^words inapplicable to an indorsement 
on the writ. Appendix A., No. 2, rives the form of 
a specially indorsed writ, which, after the signature, 
proceeds, ‘ ‘ & the sum of £ (or such sum as may 
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be allowed on taxation) for coste. If the amount,*’ 
etc. Indeed, it is clear from Forms 1 & 2 of 
Appendix A., that such an indorsement as, “ the 
pltf. also claims interest on £3,514 15s. 5d. from 
the date of this writ,** etc., is no formal part of 
any writ at all, whether specially indorsed or not. 
If, therefore, any effect is to be given to it, it 
must be considered as a part of the indorsement, 
&> to be taken into account in determining whether 
it aoiswers the description of a proper “ special 
indorsement,” although it comes after the signa- 
ture. We think this is the true way of looking at 
it. How can it be discarded altogether ? In 
many cases it is a very important element in the 
claim. The notice that the deft, may stop the 
action by payment within four days clearly 
embraces it within the expression “ the sum 
claimed,” & we think it vould be a return to the 
worst features of a system in which form was 
preferred before substance if we were to say so 
important a demand was to be treated as non- 
existent because it happened to be a kind of 
postscript to the rest of the claim instead of 
preceding the signature. We treat it, therefore, 
as an essential part of the indorsement (Lord 
Coleridge, C.J.). — Uyley v. Master, Sheba 
Gold Mining Co., Ltd. v. Trubshawe, [1892] I 
Q. H. 674, 681, 682; 61 L. J. Q. B. 219; 66 
L. T. 228 ; 40 W. R. 381 ; 8 T. L. R. 369 ; 36 Sol. 
Jo. 329, D. C. 

118. Recovery of land 6c mesne profits — Affidavit 
in support claiming sum as double value — Time to 
which mesne profits given.] — I’ltfs. issued a writ 
indorsed with a claim for possession of heredita- 
ments at 8., of which particulars were given, with 
a statement that deft, had been tenant io pltfs., 
6i that his tenancy had oxinred by notice on a 
given day, & pltfs. claimed ” possession & £80 
for mesne profits.” They then applied imder 
Ord. XIV., r. 1, for libei*ty to sign final judgment 
for possession A the £80 claimed for mesne profits. 
By affidavit in support of the application, the 
£80 was claimed as double value for six months 
on account of deft, having refused to deliver up 
possession. On the heai'ing of the application 
the judge gave liberty to pltfs. to sign final 
judgment for possession, ” & for mesne profits 
to be calculated up to the date of pltfs. obtaining 
possession ” ; — Held : this order was right, for 
whether double value could be recovered or not, 
the writ was not vitiated by pltfs. claiming it by 
affidavit, & the judge was not confined to giving 
mesne profits up to the time of the order, & was 
not bound to put pltfs. to a second action to 
recover mesne profits between the time of judgment 
6c the time of recovering possession. — Southport 
Tramways Co. v, Gandy, [1897] 2 Q. B. 60 ; 06 
L. J. Q. B. 632 ; 76 L. T. 816 ; 46 W. R. 684, C. A. 

114. Delivery — Word “ delivered ’’ or date of 
delivery not Inserted.j-^A writ specially indorsed 
with a statement of claim need not have the word 
” delivered ** nor the date of delivery at the end 
of such statement of claim. — V eale p. Automatic 
Boiler Feeder Co. (1887), 18 Q. B. D. 631 ; 
66 L. J. Q. B. 307 ; 35 W. H. 464. 

-.] — Rylby r. Master, Sheba 
Gold Mining Co., I/td. p. Trubshawe, No. 112, 
ante, 

R. Particular Cascfi, 

See li, S. C., Ord. III., r. 0, p. 270, ante ; Appen- 
dix O., Sect, IV., Yearly Supreme Court Practice. 

Bills of exchange — ^Actions on.] — See Sub-sect. 4, 
A., ante; Appendix C., Sect. IV., Nos. 4, 6, 6 ; Bills 
OF Exchange, Vol. VI., pp. 471, Nos. 3001 et aeq. 


Bond.] — See Appendix C., Sect. IV., No. 7, 
Yearly Supreme Court Practice. 

Cheques — Actions on.] — See Sub-sect. 4, A., 
ante ; Bills of Exchange, Vol. VI., pp. 471, Nos. 
3001 et seq. 

Guarantee.] — See Appendix (>\, Sect. IV., Nos. 
10, 11, Yearly Supreme Court Practice. 

Money claims. sub-sect. 4, A., ante ; 
Appendix (*., Sect. IV., No. 2, Yearly Supreme 
Court Practice. 

Promissory notes.] — See Sub-sect. 4, A., ante ; 
Appendix C., Sect. IV., No. 3, Yearly Supreme 
Court Practice ; Bills of Exchange, Vol. VI., 
pp. 471, Nos. 3001 et seq. 

Recovery of land.] — See Hub-sect. 2 ; Sub-sect. 4, 
A., ante ; Appendix C., Sect. VII., Yearly Supreme 
Court Practice. 

Sale of goods. j-"-4SVr Sub-sect. 4, A., ante; 
Appendix C., Sect. IV., No. 1, Yearly Supreme 
Court Practice*. 

Shares purchased & sold.) — See Sub-sect. 4, A., 
ante. 

Trust.]— Appendix C., Sect. IV., No. 12, 
Yearly Supreme (’ouif Practice. 

Interest — Claims for.] — See Bills of Exchange, 
Vol. VI., pp. 472-473. Nos. 3006-3012 ; Money 
& Money Lending, Vol. XXXV., p. 191, Nos. 
190-103. 


Suii-SEtT. 5. — NATUKE and Etl-’ECT. 

Whether “ pleading ** — Effect as statement of 
claim.] — See Pleading, Pai-t VIII., Sect. 4, p. 138, 
ante. 


SuB-sKf’T. 6 .-— Claims for Interest. 

See R. S. C., Ord. III., r. 6, p. 270, ante ; Bili.8 of 
Exchange, Vol. VI., pp. 472, 473, Nos. 3005-3012 ; 
Money 6c Money Lending, Vol. XXXV., p. 191, 
1 Nos. 190-193. 


Sub-sect. 7. — Amendment of Indorsement. 

R. S. C., Ord. XIV., r. 1. (6) If on the hearing of any applica- 

tion under UUb Bulo it shall appear that any claim which could 
not have been specially indorsed under Order III., Rule 6, has 
been included in the indorsement on the '«Tit, the Judge may, 
if ho shall think fit, forthwith amend the indorsement by striking 
out such claim, or may deal with the claim specially indorsed 
as If no other claim had been Included In the indorsement, and 
allow the action to proceed as respects the residue of the claim. 

Amendment of pleadings.] — See Pleading, 
pp. 92 et seq. 

116. Leave to amend — Before summons for 
Judgment — Appearance to writ not specially in- 
dorsed under Ord. III., r. 6 — Continuing appear- 
ance.] — Paxton v. Baird, No. 108, ante. 

117. Amendment without leave — ^After taking 
out summons for Judgment — Before order for 
Judgment.] — Gurney v. Small, No. 106, ante. 

— ? .]— Roberts v. Plant, No. 

101, aide. 


Sub-sect. 8. — Summaiiy Judgment on Specially 
Indorsed Writs. 

A. In OeneraL 

R. S. 0., Ord. XIV., r. 1. (o) Where the defendant appears to 
a writ of summons specialiy indorsed under Order III., Rule 6, 
the plaintiff may, on affidavit made by himself, or by other 
person who can swear positively to the facts, verifying the 
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Sect, 0 . — Special wdorscments: Sub-secL 8, .4. 6b 
B. (a).] 


cause of action and the amount claimed (If any), and stating 
that in Ills belief there is no defence to the action, apply to a 
Judge for liberty to enter final judgment for the amount so 
indorsed, together with interest, if any, or for the recovery of 
the land (with or without rent or mesne profits), or for the 
delivery up of a 8i>eciflc chattel, jis ^he case may be, and costs. 
The Judge may thereupon, unless the defendant, by affidavit, 
b> his ow’ii vivd voce evidence, or otherwise, shall satisfy him 
that he has a good defence to the action on the merits, or 
disclose such facts as ma> be deemed sufficient to entitle him to 
defend, make an order empowering the plaintiff to enter Judgment 
accordingly. 

{b) If on the hearing of any application under this Hole It 
shall api>ear that any claim which could not have been specially 
indorsed under Order III.. Rule 6, has been Included In the 
indorsement on the writ, the Judge may, If he shall tldnk fit, 
forthwith amend the indorsement by striking out such claim, 
or may deal with the ciaitu specially indorsed as if no other 
claim had been included in the Indorsement, and allow the 
action to proceed as resi>ccts the residue of the claim. 

(c) Where the plaintiff’s claim is for the delivery up of a 
specific chattel (with or without a claim for the hire thereof or 
for damages for its detention) tlie Judge may make an order for 
tile delivery up of the chattel without giving the defendant any 
option of retaining the same upon paying the assessed value 
thereof, and such order if not obeyed may be enforced by a writ 
of attachment or a writ of dchvery. 

R. S. C., Ord. XLI., r. 3A. When any jiidgmcjit is directed to 
be entered hy an order made on the hearing of an application 
for judgmenr under Order XIV’^. the judgment shall, unless the 
(\)urt or a Judge shall otherwise order, be dated as of the day 
on whuh the order is made, and tlie judgment shall take effect 
from that date: Provided that the order may direct that the 
judgment .shall not be entered until a given date, in which case 
the judgment sliall take effect from that date. 

[New Procedare List, R s C , Ord. XIV., r. 8 (r), p. 207. 
post, Part XCIV., post.'^ 


Special indorsements.] — See Sub-sects. 1-7, ante. 
Claims for interest.]— R. S. Ord. Hi., 
r. (], p. 270, ante ; Rills of ExdlANOK, A"ol. VI., 
pp. 172, 473, Nos. 3005-3012 ; Money Money 
Lending, Vol, XXXV., p. 191, Nos. 190-193. 

Actions for money lent.] — See Money ^ Money 
Lending, Vol. XXXV., pp. 217, Nos. 443 et srq. 
Entry of Judgment.]— Part XLIfl., po»/. 
119. Nature & objects of R. S. C., Ord. XIV.]— 
I believe Ord. XIV. to be a most useful one, but 
I cannot help thinking that it is considerably 
misundei-stood. Courts of law, & of common 
law especially, ai'e not only for the purposes of 
litigation, but are also debt collectors ; that, if 
not the most important, is a very important part 
of their functions, I think that this order was 
intended to facihtate the operation of the High 
CouiC of ,T iistice in debt collecting ; but it should 
be always remembered that the order should not 
be applied simply because it exists, but should be 
applied most carefully only in very clear cases 
(Bkxmwell, L.J.). — Ray v. Barker (1879), 
4 Ex. H. 279 ; 48 L. J. Q. B. 569 ; 41 L. T. 265 ; 
27 W. R. 745, O. A. 


120. .J Ord. XIV. lias not to do with 

sornetliing which happens at the trial of an action. 
Its provisions, if exercised, are intended to prevent 
the necessity for a trial. The jurisdiction of a 
judge under Ord. XIV. is exercised by him as a 
judge at chambers. It is exercised by the master 
in the first instance, & there is what is in effect 
an appeal to the judge ; but the jurisdiction is 
that of a judge at chambers. Then there is an 
appeal from the judge, which was originally to 
the Divisional Court, hut is now to this court 
direct (Lord Esher, MM.), —Ex p. vSekijuan, 
[1895] 2 Q. B. 174, 176 ; 73 L. T. 16.5 ; 43 W. IL 
609 ; 14 K. 499 ; sub noin. Spelman v. Tiipj Empire, 
Liverpool, Ltd., 64 L. J. Q. B. 610, V. A. 

121. .] — People do not seem to understand 

that the effect of Ord. XIV. is that, upon the 
allegation of the one side or the otiier, a man 
is not to be permitted to defend himself in a court ; 


that his rights are not to bo litigated at all. There 
are some things too plain for argument ; & where 
there were pleas put in simply for the purpose of 
delay, which only added to the expense, & where 
it was not in aid of justice that such things should 
continue, Ord. XIV. was intended to put an end 
to that state of things, to prevent sham defences 
from defeating the rights of parties by delay, & 
at the same time causing great loss to pltfs. who 
were endeavouring to enforce their rights (Hals- 
BUKY, L.C.). — Jacobs v. Booth’s Distiu^ry 
Co. (1901), 85 L. T. 262 ; 50 W. R. 49, H. L. 

122. .] — Where, on an application for 

judgment under Ord. XIV., r. 1, the affidavit 
made for the purpose of verifying the cause of 
action is insufficient, os being made by a iierson, 
other than pltf., who cannot sweai* positively to 
the facts, but can only depose thereto upon infor- 
mation & belief, & then" is, therefore, no jmis- 
diction to make an order for judgment under 
Ord. XIV., the case comes within Ord. XIV., 
r. 9 (/>), & deft, is entitled to an order for payment 
of costs of the application by pltf. foi-thwith. 

Ord. XIV. provides for a novel procedure, 
which is inconsistent with the usual common 
law practice, though there was an earlier enact- 
ment providing for a somewhat similar procedure 
in the case of bills of exchange. It is a new pro- 
cedure dependent upon the presence of certain 
conditions, which are mentioned in the Order. 
The first condition is that there must be a specially 
indorsed writ. The second is that there must be 
an affidavit by pltf. himself, “or by any other 
person who can swear positively Id the facts, 
veiifying the cause of action, & Hie amount 
claimed, if any, & stating that in liis belief there 
is no defence to the action.” The remedy given 
by the order is a most stringent one, namely, a 
judgment without any trial. For my own part 
I cannot doubt that the framers of the Itules 
intended that the affidavit so required should be 
a condition precedent to the exercise of tlie power 
conferred by the order to give judgment without 
a trial. It no doubt may often happen that an 
affidavit which fails to satisfy the requiiTmcnts of 
the Order, because the deponent cannot swear 
positively to the facts therein stated, may produce 
upon the minds of the master, or judge, who 
hears the case, a strong impression that, though 
the affidavit is not one which satisfies the terms 
of the order, it, nevertheless, indicates a strong 
probability that the pltf. has a good cause of 
action. Pltf., however, in order to obtain judg- 
ment without a trial, must have complied with 
the terms of the order. However strong may be 
the impression produced by the affidavit upon the 
mind of the master, or judge, or court, os the case 
may be, that pltf. may probably have a good cause 
of action— I am not now speaking with regard 
to the particular case before us, but generally — 
if there be not a compliance with the terms of 
Ord. XIV., r. 1, in respect of the affidavit to be 
made, there is no jmisdiction to give effect to 
that impression by making an order for judgment. 
Ord. XIV. makes, no doubt, a very salutary 
provision for the purpose of preventing a deft., 
who knows perfectly well that he owes the sum 
claimed from postponing the time of payment, 
& putting pltf. to further expense in litigation 
which ought never to have taken place ; but on 
the other hand, Ord. XIV. is an order which can 
be, & often is, abused. A pltf.’s legal adviser 
may advise him that, though there is not much 
prospect of his getting judgment under Ord. XIV., 
& deft, will probably get unconditional leave to 
defend, deft, may have to swear an affidavit in 
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answer to an application for judgment, in which 
he will have to disclose on oath what defence 
he is going to set up, & that may be a great assist- 
ance to pltf. at tne trial, & therefore such an 
application should be made. I hope that this 
does not often occur, but I think that such a 
course is sometimes taken, & in my opinion that 
is a manifest abuse of the process of the court. 
It was necessary,* therefore, that the jurisdiction 
given by Ord. XIV. should be made conditional 
upon the making of an affidavit of the nature 
therein mentioned (Vaughan Williams, L..r.).~ 
Symon & Co. V, Palmicii’s Stores (1903), Ltd., 
[1912] 1 K. B. 259, 203, 204 ; 81 L. J. K. B. 439 ; 

100 L. T. 170, C. A. 

123. Writ must be specially Indorsed.] — ^The 

procedure under Ord. XIV., r. 1, is founded on 
Ord. HI., r. (i. A: if. is a condition precedent to its 
application that there should be a specially 
indorsed writ witliin the meaning of the latter 
rule (Lopes, L.J.). -Wilkr r. Wood, [1892 j 
1 K. B. 084 ; 01 J., J. Q. B. 510 ; 00 L. T. 520, 
C. A. 

124. — .] —Symon & Co. v. T^aijook’s Stores 

(1903), Ltd., No. 122, anic. 

125. — .]- Under Ord. XIV., the iii-st thing 

that has to he done is to have the writ specially 
indorsed und(*r Ord. III., r. 0 ; Si all that is required 
by Ord. III., r. 0, is that pltf. should be seeking 
to I'ecover for a debt or liquidated demand of 
money (CozENS-U AKDY, M.H.). — Lagos v. (iIutn- 
WALDT, [1910] 1 K. B. 41 ; 79 L. ,T. K. B. 85; 

101 L. T. 020 ; 20 T. L. H. 09 ; 54 Sol. Jo. 210, 
(.*. A. 

126. Affidavit In relation to special Indorsement — 
Incomplete indorsement not cured by affidavit.] — 

An indorsement of a claim for interest on a wit 
of summons, in order to be a good spiTial indorse- 
ment, witliin the meaning of Ord. 111., r. 0, Sc 
Ord. XIV., r. 1, must show either that the 
interest claimed is payable und(‘r an agreement., 
or that it is fixed by statute. 

An indorsement on a writ statc'd iliat the claim 
was for instalment on sliai'cs in [)ltf. company, 
payable under terms of allotment, Sc for interest 
thereon at the rat-e of 10 ])er cent, per annum, 
from the respective dates when the instahnents 
became i)ayable until payment or judgment. Sc 
gave particulars of the instalments, with interest 
calculated accordingly. Sc claimed interest on the 
principal moneys at 10 per cent, from dat.e of 
writ until paynient or judgment. It appeared 
from an affidavit that by the articles of association 
10 per cent, interest was payable : — Held : as the 
writ did not show that the interest was payable 
under an agreement, there was not a good s])ecial 
indorsement ; & the fact that the affidavit show^ed 
an agreement to pay interest could not make it 
good, Si judgment could not be ent.ered under 
Oi'd. XIV.- Cold Ores BEiH^-rioN Co., Ltd. r. 
Parr, [1892] 2 Q. B. 14; 01 L. J. Q. B. 522; 
00 L. T. 087 ; 40 W. K. 620 ; 30 Sol. Jo. 524. 

127. Affidavit regarded to show that claim 

cannot be specially Indorsed.] — Wliere a writ of 
summons was indorsed, under Ord. III., r. 6, 
with a claim for a sum of money, Sc for interest 
thereon at 6 per cent, per annum from the date 
of the writ till payment or judgment, Sc it did not 
appear that the interest w as claimed by statute 
or under any contract between the parties : — 
Held: pltf. was not “seeking only to recover 
a debt or liquidated demand in money “ within 
the meaning of Ord. III., r. C ; &, therefore, the 
writ was not “ specially indorsed ** so as to enable 
him to obtain fL^ judgment in the action under 
Ord. XIV., r. 1. 


An indorsement, pu^orting to be a special 
indorsement under Ord. 111., r. 6, claimed a balance 
due for goods sold. Alter stating the “ place 
of trial, after the signature of pltfs.* solicitors, 
there came a claim for interest, at the rate of £5 
per cent, per annum, from the date of the writ 
till payment or judgment, & after that claim a 
statement that if the amount claimed was paid 
to pltf 8., or their solicitors, within four days from 
the service of the writ, further proceedings would 
be stayed. On an appUcation for leave to sign 
judgment under Ord. XIV., r. 1, pltfs.* affidavits 
showed that the claim for interest was not made 
upon any conl-ract to pay interest ; but that they 
supposed they were entitled to recover it, & asked 
foi judgment, not only for the balance due, but 
also for the interest claimed : — Held : the claim 
for inl'erest must be ti*cat.ed as part of what 
purported to be th<* special indorsement, &, 
therefore, the writ was not “ si)ecially indorsed “ 
under Ord. TIL, r. 0, so as to entith^ ])ltfs. Id have 
judgment under Ord. XIV., r. L — Hyley v. 
Master, Siiera Gold Mininr; Go., Lfd. r. 
Trubshaw'E, 11892] 1 Q. B. 074 ; 01 L. .1. Q. B. 
219 ; 60 li. T. 228 ; 40 W. R. 381 ; 8 T. L. R. 
309 ; 30 Sol. Jo. 329, 1). 0. 

128. Writ not vitiated by affidavit.]— 

Southport Tramw^ays Go. v. Gandy, No. 113, 
aide. 

Affidavits by plaintiffs & defendants.] -Sec Sub- 
sect. 8, B. (6), G., pofit. 

Amendment of indorsement.] — Sec Sect. 0, 
sub-sect. 7, ante. 

B. The AppUvailon. 

(a) In General. 

R. S. C., Ord. XIV., r. 2. I’he application by tlic plaintiff for 
leave to enter final judgment under Rule 1 Bhall be made by 
humtuoDS returnable not less than four clear da>8 after service, 
accompanied by a copy of the aUidavit and exhibits referred to 
therein. 

129. Time for application — After delivery of 
defence — Circumstances justifying delay.} — ^An 

application for leave to sign judgment under 
Ord, XIV., r. 1, need not necessarily be made 
before deft, has, in the ordinary course, delivered 
his defence, but if the application is made after 
that time pltf. must show circumstances which 
justifv the delay. — McLardy r. Slateum (1890), 
24 Q.* B. D. 504 ; 62 L. T. 151 ; 38 W. R. 349 ; 
0 T. L. R. 184, C. A. ; svh nom . M‘Lardy r. 
Statkum, 69 \u J. Q. B. 154, 

130 . Unreasonable application.] — If 

pltf. makes the application under Ord. XIV, r. 2, 
unreasonably after defence delivered, he is liable 
to have it dismissed with costs under Ord. XIV., 
r. 9 (6). — Ray'Mond v. Manders (1913), Yearly 
Supreme Court Practice. 

131. Conditional appearance by defendant.] — 
The application by pltf. under Ord. XIV,, r. 2, 
cannot be made against deft, who has obtained 
leave to appear & appeared conditionally only, 
so long as the appearance remains conditional. — 
RiCAiiD V. SuRSOOK (1901), Yearly Supreme Court 
Practice. 

132. Security for costs — ^Pendency of applica- 
tion or intention to apply under Ord. XIV. — No 
bar to appUcation for security.] — ^This was an 

appeal by deft, from the master’s refusal to order 
security for costs. 

Upon the hearing before the master it w'as 
stated on behalf of pltfs. that an application was 
about to be made for judgment under Ord. XIV. 
The master thereupon adjourned the summons 
until the summons for judgment had been heai'd. 
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It was stated that tliis was done in accordance 
with the usual practice. 

Pltfs. in this case ai*e foreigners, & it is admitted 
that deft, is entitled to come at the time that ho 
does, to ask for security for costs. I^ltfs. say 
that they are going to make an application \mder 
Ord. XIV., that that application would come on 
some time ^ may be successful, A that they would 
then be entitled to have the money back. Upon 
that suggestion the master postpones making the 
order. I do not think that that practice is right. 
Supposing pltfs. fail in their application A should 
turn out not to be responsible people, deft, might 
not be able to get such costs as had then been 
mcmi-ed. The proper order to make in such a 
case is : — That pltfs. give security for £50, with 
liberty to apply for increase of security, if summons 
under Ord. XIV. be not heard or be dismissed 
(Field, J.I.—B.vnque des Travaux Publiques 
r. Walus, [1884] W. N. 61 ; Bitt. Bep. in Ch. 62. 

138. .] — The pendency of an 

application under Ord. XI\\, or the fact that pltf. 
intends to make such an application, is no bar to an 
application for security for costs. — G oti'ltef v. 
Geiger (1905), Yearly Supreme Court Practice. 

134. Plaintiff resident out of the Juris- 

diction — Admission of debt by defendant.]— This 
A\ as an appeal by pltf. from the order of the master 
that he should give security for the costs of the 
action on the ground that he was a foreigner 
resident abroad. As a summons for judgment 
under Ord. XIV. was pending, security to the 
extent of £20 only had been ordered, mth liberty 
to deft, to apply for increase of amount. Defts. 
had written a letter to pltf. admitting that they 
owed him the amount claimed, A saying that they 
were not able to meet their liabilities. 

It is an equitable rule that where pltf. who 
resides out of the jm’isdiction sues deft, within 
the jiu’isdiction, inasmuch as the party who is 
within the jurisdiction may succeed in the action 
A would have to go abroad to recover his costs, 
pltf. shall give security for the costs before they 
are incuned. But in the present cacse it is said 
that it is impossible that pltf. can have to 
costs, because a direct admission by defts. of their 
liabilit\ is produced. The reason for the rule 
does not therefore apply here ; the only question 
is whether I have any discretion as to making 
an order. I think that I have, A that I ought to 
exeicise it in this case by relieving the pltf. from 
giving security (Field, J.). — De St. Martin v. 
Davis A Co., [1884] W. N. 80 ; Bitt. Rep. in Ch. 
53. 

135 . — ^ lie CuNTBAor & Agency 

Corporation, Did., Xo. 212, post, 

.}~See, generally. Part LXXXVI., Sect. 20, 

post, 

136* Remittal of action to county court — Ad- 
journment of application — Intention to apply 
Immediately under Ord. XIV.] — Wlien a master is 
satisfied that there is an honest intention to apply 
at once for judgment under Old. XIV., he may 
adjourn the application to remit until that has 
been done.— S mith v. Hurley, [1884] W. N. 99 ; 
Bitt. liep. in Oh. 50. 

.]~~See County Courth, Vol. Xlll., pp. 483, 

Nos. 328 et seq, > El 

187. Action against firm — Appearance of one 
partner.] — It was contended that inasmuch as 
Ord. XIV. only applies “ when the deft, appears,*’ 
it can have no application to a firm u^ess all 
the paiincrs appeal*. . . . The appeaiance of one 


partner is the appearance of the firm ; one 
partner here having appeared, judgment was 
rightly entered against the firm (Cave, J.). — 
Lysaght V. Clark ^ Co., [1891] 1 Q. B. 652 ; 
04 D. T. 770 ; 7 T. D. R. 376, D. 0. 

.]— Partnership, Vol. XXXVI., pp. 407, 
Nob. 771 e/ seq. 

(b) Affidavit verifying Cause of Aclioyi, Amount 
Clahncd, etc. 

See R. S. C., Ord. XIV., rr. 1 (a), 2, pp. 277, 279, 
ante. 

Affidavits in relation to special indorse- 
ments, see Sub-sect. 8, A., ante. 

Actions for money lent, ses Money & Money 
Lending, Vol. XXXV., p. 217, No. 443 et seq. 

138. Whether affidavit condition precedent.] — 
The making of the affidavit required by Ord. XIV., 
r. 1 (a), is not a condition precedent to the issue 
of the summons for leave to sign final judgment. 
So that, where pltf. made a defective affidavit, 
then obtained his summons, & afterwards swore 
a fresh A good affidavit : — Held : the issue of the 
summons was good, & leave to sign final judgment 
might be given. — Begg v. Cooper (1878), 40 
L. T. 29 ; 27 W. R. 224, C. A. 

189. Jurisdiction conditional on making of 

affidavit.] — Symon & Co. v. Palmer’s Stores 
(1903), Ltd., No. 122, ante. 

140. Sufficiency of affidavit — Must be made by 
person swearing positively to facts — Affidavit on 
information & belief — Sworn by member of firm of 
solicitors for plaintiff.] — Lagos v. Gkunwaldt, 
No. 72, ante. 

141. Payment of defendant’s costs 

forthwith.] — Symon & Co. v. Palmer’s Stores 
H903), Ltd., No. 122, ante. 

142. Affidavit by clerk duly authorised 

— ^Means of knowledge not stated.] — By Ord. 
XIV., r. 1, “ Where the deft, appears to a writ of 
summons specially mdoreed under Ord. HI., r. 6, 
the pltf. may, on affidavit made by himself, or by 
any other person who can swear positively to the 
facts, verifying the cause of action & the amount 
claimed (if any), & stating that in his belief there 
is no defence to the action, apply to a judge for 
liberty to enter final judgment for the amount so 
indorsed. . . .” 

In an action in which the writ was specially 
indorsed with a claim for a balance of an account 
for goods sold 6c delivered, an application for leave 
to sign final judgment under Ord. XIV. was sup- 
ported by the affidavit of a person who stated that 
he was a dork & was in the employ of pltfs., 6i 
that he was duly authorised by them to make the 
affidavit, 6c added that it was within his own know- 
ledge that the debt was incurred 6c that the debt, 
to the best of his knowledge Sc belief, still remained 
unpaid. The affidavit contained no statement of 
the means of knowledge of the matters referred to 
possessed by deponent : — Held : the affidavit 
was a reasonable compliance with the roquii’e- 
ments of Ord. XIV., r. 1. — Path^j Fr^bes Cinema, 
Ltd. V. United Electric Theatres, Ltd., [1914] 
3 K. B. 1263 ; 84 L. J. K. B. 246 ; 112 L. T. 20 ; 
30 T. L. R. 670 ; 58 Sol. Jo. 797, O. A. 

148. When sworn by person other than 

plaintiff — Necessity to state means of knowledge — 
6c authority to mue affidavit.] — Upon an appUca- 
iion for judgment under Ord. XIV., r. 1, deft, did 
not appear, but the master refused to order judg- 
ment to be entered because the affidavit in support 
was made by pltf.’s solicitor’s clerk, Sc he held that 
the clerk could not make it. The affidavit was in 
the ordinary form with the exception that the clerk 
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deposed that he was in the employ of pltf.’s 
solicitor & was duly authorised by pltf. to make 
the affidavit ” : — Held : the affidavit was regular 
& perfectly good. — H at.t.ett v. Attdrkwb (1897), 
42 8ol. Jo. 68,09. 

144 , Affidavit by clerk In employ of 

plalntilT’s solicitor — Statement of authority.! — 

Where an affidavit in support of a siunmons under 
Ord. XIV. is sworn by a person other than pltf., 
he should state his means of knowledge & also the 
fact that he is authorised to make the affidavit. — 
(toRGWTN V, Rusbell (No. 1) (1910), 65 Sol. Jo. 
10 ; 27 T. L. R. 21, G. A. 

Actions on bills, cheques, notes, etc.] — See 

Bills of Exchange, Vol. VI., pp. 473, Nos. 3013 
ei seg. 

Form & contents.] — See Appendix B., No. 22, A., 
Yearly Supreme Court Practice. 


(c) Second Application. 

145. Right to make second application — First 
summons informal — No adjudication between 
parties— Summons treated as abandoned.] — ^A 

summons taken out by pltf. under Ord. XIV. 
for judgment was lieard by the registrar on 
Nov. 16. The affidavit used by pltf. on this 
occasion was objec1x?d to on the grovmd that it 
did not show the true address of the deponent ; 
that the copy served on deft.’s solicitor had not 
indorsed upon it the memorandum which was on 
the original ; that it was filed on behalf of pltf. ; 
that a copy of an exhibit referred to in the 
affidavit had not been delivered with the affidavit ; 
& that the summons was bad in form, the words 
being, “ Let all parties attond me at the registry.” 
The registrar suggested that the summons should 
bo dismissed, so that a new summons might be 
taken out, & he wrote, “ Summons dismissed ” on 
the summons, but without date or signature. A 
second summons was taken out. <te heard on 
Nov. 22. It was then contended by deft, that 
as the first summons had been dismissed a second 
summons could not be taken out. The registrar 
directed judgment, however. Pollock, B., on 
appeal, affirmed the registrar. No affidavit of 
merits had then been made by the deft. 

Wills, J., in giving judraient, said the 
appeal must faU, & that on the simple ground 
that the registrar under the circumstances had 
not really adjudicated between the parties at the 
first summons. What took place then was not 
that the summons was really dismissed, but that 
the registrar refused to deal with the matter. 
The summons might, therefore, be treated as an 
abandoned summons.— Sykeb Brewery Go. v. 
Ghadwtctc (1891), 7 T. L. R. 258. 

146. Technical defect In writ — Uncon- 

ditional leave to defend given in consequence.] — 
Where, on application to enter final judgment 
under Ord. XIV., r. 1 , unconditional leave to defend 
has been given in consequence of a technical defect 
in the writ, pltf. may, after the defect has been 
cured, make a second apphcation for final judg- 
ment. — Dombey &> 8on V. I^aypair Bros., [1897] 
1 Q. B. 868 ; 66 L. J. Q. B. 328 ; 76 L. T. 676, 
G. A. 

147. Fresh materials.]— The dismissal of a 

summons under Ord. XIV. is no bar to a fresh 
MpHcation upon fresh materials. — Waostapf v. 
Jaoobowitz, [1884] W. N, 17 ; Bitt. Rep. in 
Oh. 123. 

Judgment signed for less than amount 
claimed.] — See Estoppel, Vol. XXI., p. 213, 
Nos, 512, 513, 


C. Showing Cause against Application — 
DefendanVs Affidavit.^ 

R. S. C., Ord. XIV., r. 3. (a) The defendant may «how cause 
against such application by affidavit, or the Judge may allow 
the defendant to bo examined upon oath. 

(6) The affidavit shall state whether the defence alleged goes 
to the whole or to part only, and (if so) to what part of the 
plaintiff's claim. 

See, also, R. 8. G., Ord. XIV., r. 1 (a), p. 277, ante. 

148. May show cause ** — Discretion of Judge.] 

— ^Where a summons has been issued under Ord. 
XIV., deft., if he makes no affidavit of merits, 
is not entitled as matter of right to defend the 
^tion upon offering to bring the sum claimed 
into court. A discretion is vested in the judge to 
decide whether, upon considering the other facts 
of the case, deft.’s offer is a sufficient ground for 
refusing pltf.’s application. 

The words “ may show cause ” imply that a 
discretion is vested in the judge who hears the 
summons. He has to form an opinion as to the 
facts before him, & he is to stay his hand only 
if he is satisfied that deft, has a good defence on 
the merits or thinks the facts disclosed by the 
deft, sufficient to entitle him to be permitted to 
defend the action (Thesiger, L.J.). — Grump v. 
Cavendish (1880), 5 Ex. D. 211, 214; 49 L. J. 
Q. B. 491 ; 42 L. T. 136 ; 28 W. R. 562, G. A. 

149. ‘‘ By affidavit or otherwise ** — Defendant 
corporation — R. S. C., Ord. XIV., rr. 1, 8.] — Where 
a writ is specially indorsed under Ord. III., r. 6, 
pltf. may apply for judgment under Ord. XIV., 
r. 1, though defts. are a corporation. 

The court or a judge may do certain things 
“ unless deft, by affidavit or otherwise ” satisfies 
the court or judge that he ought to be allowed to 
defend. The grammatical meaning of the words 
is that the deft, may satisfy the court or judge by 
affidavit or by any other sufficient means. If 
“ by affidavit ” means “ by the affidavit of the 
party defending,” then “ or otherwise ” must 
mean ” by some other means than the affidavit 
of deft.” The substance of the rule is, that by 
the affidavit of deft., or in some other way, the 
facts must be brought before the judge so as to 
satisfy him. This appears to be the plain meaning 
of the rule taken by itself. Is this altered by 
r. 6 ? & does that rule compel us to read “ or 
otherwise ” in some non-natural sense ? It would 
be unreasonable to give the subsequent rule such 
an effect on the main enactment. The only object 
of the words “ in such affidavit he shail state 
whether the defence he alleges goes to the whole 
or to part only, & to what part, of pltf.'s claim ” 
was to provide that deft, must make it appear 
whether he was disputing the whole or part only 
of pltf.’s claim, & it would not, in my opinion, be 
a legitimate construction to hold that they restrict 
the meaning of r. 1, so as to make ” by affidavit 
or otherwise ” mean ” by affidavit made by him- 
self or by payment of money into court ” 
(.Tames, L.J.). — Shelford v, Louth & East 
Coast Ry. Co. (1879), 4 Ex. D. 317, 318, 319 ; 28 
W. R. 407, C. A. 

,] — The provision.s of Ord. XIV. 

apply to cases where defts. are a corporation. 

By r. 1 cause may be shown against an applica- 
tion under that rule by affidavit ” or otherwise ” ; 
r. 3 shows that this affidavit must be made by the 
deft. 

Consequently, deft, corporation, not being able 
to make an affidavit, can only show cause under 
the words ** or otherwise.” — Mutrhead v. Direct 
United States Gable Go., Ijtd. (1879), 27 W. R. 
708. 

161 , Evidence beyond mere statement of 
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counsel.] — It has been said that defts. have been 
attacked by a very summary proceeding ; that 
there may be (in fact it was suggested that there 
were) other facts which might entitle them to raise 
an entirely new defence. Under the rule, how- 
ever, we are not entitled to take that into con- 
sideration in deciding upon this application, 
because it must appear to the court “ by affidavit 
or otherwise,” that is, by some kind of evidence 
beyond the mere statement of counsel which is 
not suflicient (Jesskt., M.U.). — ^Anglo-Itaxian 
Bank i*. \V ext^, Anglo-Itaxian Bank r. Davies 
(1878), 88 L. T. 197, 0. A. 

152 . Documents not brought before court 

in affidavit.] — In an action for £2,600 on a bill of 
exchange, deft, had not suggested any defence, 
but an order had been made early in June allow- 
ing him to defend on payment into court or 
secxu*ity. Deft, had furnislied no security, &- the 
time was up, but several extxjnsions of time had 
been allowed, against the last of which pltfs. 
appealed. It appeared on one of the affidavits 
that the master had looked at some documents 
wliich had given him an impression that there 
might be a defence : — Held : it was irregular to 
look at documents not brought before the court on 
affidavits, A the proper coume was to bring forward 
any defence on affidavit. — United Founders’ 
Trust, Ltd. v. Fitzgeorge (1891), 7 T. L. R. 
020 . 

153. Contents of affidavit — ^Mere denial insuffi- 
cient — Particulars — Fraud.] — There may very well 
be facts brought before the judge which satisfy 
him that it is reasonable, sometimes without any 
terms A sometimes with terms, that the deft, 
.should be able to raise this question, & fight it 
if he pleases, although the judge is by no means 
satisfied that it does amount to a defence upon 
the merits. I think that when the affidavits are 
brought forward to raise that defence they must, 
if 1 may use the expression, condescend upon 
particulars. It is not enough to swear, “ I say 
1 owe the man nothing.” Doubtless, if it was 
true, that you owed the man nothing, as you 
swear, that would be a good defence. But that 
is not enough. You must satis^ the judge that 
there is reasonable groimd for saying so. So again, 
if you swear that there was fraud, that will not 
do. It is difficult to define it, but you must give 
such an extent of definite facts pointing to the 
fraud as to satisfy the judge that those are facts 
which make it reasonable that you should be 
allowed to raise that defence ; & in like manner 
as to illegality, & every other defence that might 
be mentioned (Lord Bxackburn). — Waxungford 
V. Mutual Society (1880), 5 App. Cas. 686, 704 ; 
60 L. J. Q. B. 49 ; 43 L. T. 258 ; 29 W. R. 81, H. L. 

154 . Rescission of contract to 

take shares.] — Here is a person on the register of 
membere, & primd facie a shareholder, &, before 
any petition to wind up was presented, an action 
was brought against him for calls, & a summons 
was taken out under Ord. XIV. 

The summons for leave to sign judgment having 
been issued, he filed an affidavit which shows no 
defence at aU, apart from the right to rescind. It 
starts with a formal statement that the deponent 
is not indebted. That goes for nothing unless 
you can find some circumstances which can throw 
light upon it & give rise to some reason for suppos- 
ing that that is a true statement. I disregard that 
altogether. Then the whole of the rest of the 
affidavit shows nothing more nor less than a right 


to repudiate the shares & to have the contract 
rescinded, it is upon that affidavit that he gets 
leave to defend. 

Now, it is true that the petition to wind up was 
presented before he could put in his counterclaim. 
If he had put in his counterclaim the case would 
not have been arguable. The difficulty arises 
from the fact that he had not put in his counter- 
claim. But he got leave to defend upon the 
affidavit to which I have referred, & I think that 
he did all that could bo reasonably expected to 
assert in a legal proceeding his right to repudiate 
these shares. That is the principle on which the 
courts have acted in several cases (Lindxey, M.R.). 
— Re General Raixway Syndicate, Whitexey’8 
Case, [1900] 1 Ch. 365, 368, 369 ; 09 1.. J. Ch. 250 ; 
82 L. T. 134 ; 48 W. R. 440 ; 16 T. Ti. R. 170 ; 
44 Sol. Jo. 228 ; 8 Mans. 74, C. A. 

155. Mere statement that defendant has 

g^od defence — Insufficient.] — A mere affidavit that 
deft, has a good defence is not sufficient ground for 
rehising to allow judgment to be signed under this 
rule. That would be encouraging defts. to make 
illusory affidavits. I shall go into the merits 
(Quatn, j.). — Anon., [1876J W. N. 250. 

150 . Reasonable defence — Sufficient to show 

that defendant entitled to interrogate plaintiff — 
Hearsay.] — In showing cause under Ord. XIV., 
r. 1, why pltf. should not be at liberty to sig^ 
final judgment notwithstanding appearance, it is 
sufficient if deft, shows enough on his affidavit to 
entitle him to interrogate pltf. 

Hearsay evidence is not to bo shut out on such 
an application. Nor is it necessary that deft, 
should show a good defence on the merits if ho 
can suggest some reasonable defence. — Harrison 
V. Bottenhetth (1878), 26 W. R. 362, C. A. 

157. Effect of affidavit — Affidavit not conclusive 
— Defence may subsequently go beyond affidavit.] — • 
The position of the action is that there is uncon- 
ditional leave to defend & no defence put in, & 
although no doubt it would be a matter of com- 
ment if the defence travelled beyond the affidavit 
under Ord. XIV., that affidavit is not conclusive, 
& it is impossible to tell what facts may be dis- 
covered & relied on by the time the trial comes on 
(Hamixton, L.J.). — Ray v, Newton, [1913] 
1 K. B. 249, 258 ; 82 L. J. K. B. 125 ; 108 L. T. 
3LS, C. A. 

Appropriation of payments.] — Where 
a debtor makes a payment to his creditor, & the 
inference to be drawn from the circumstances is 
that the payment is in fact appropriated by the 
debtor at the time of payment, the fact that he 
makes no express statement on the subject at the 
time is immaterial. An appropriation by the 
debtor may be inferred from a variety of circum- 
stances, & each case must be considered on its 
own peculiar facts. 

In three actions, which were consolidated, 
brought as to two of them against A., & as to the 
third against A. & B., his surety, in which pltf. 
claimed £12,000 odd, being principal & interest 
on certain promissory notes granted by A. & B. 
A. in an affidavit, sworn in support of an applica- 
tion for leave to defend, stated in effect that he 
owed £4,474 on all the notes, & claimed to have the 
whole of the sums charged for interest inquired 
into. The master made an order that on the sum 
of £4,474 being paid, A. should have leave to defend 
as to the residue of the claim. A. paid the 
£4,474 : — Held : the true inference was that the 
£4,474 was appropriated by A. to the principal 
sum owing on all the notes, including those on 
which A. & B. were being sued. — Parker v . 
Guinness (1910), 27 T. L. R. 129. 
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159. Offer of payment Into court where no 
affidavit made— Effect of.] — Crump v. Cavendish, 
No. 148, ante. 


D, Affidavit by Plaintiff in Reply, 

160. Discretion to allow.] — Upon an application • 
by pltf. for leave to si^ judgment under Ord. 
XIV., r. 3, the court or judge may in their or his 
discretion allow pltf. to file an affidavit in reply 
to deft.’s affidavit. — Davis v, Spence (1876), 1 
0. P. D. 710 ; 25 W. K. 229 ; 2 Char. Pr. Cas. 
235. 

161. .] — Upon an application by pltf. by 

summons, under Rules of Court-, 1875, Ord. XIV., 
r. 1 («), for leave to sign final judj^ent,^the court 
will allow pltf. to read an affidavit made by him 
in reply to deft.’s affidavit. 

North Central Waggon Co. v. North Wales Waygon 
Co., No. 163, pod, not followed. — Girvin v. 
(JREPE (1879), 13 Ch. D. 174 ; 40 L. J. Ch. 63 ; 41 
L. T. 522 ; 28 W. R. 123. 

162. .] — On an application to sign final 

judgment under Ord. XIV., r. 1, it Is discretionary 
with the master or judge to allow an affidavit in 
reply to that of deft., but pltf. should not, as a 
rule, be permitted to use such an affidavit. 

In an action for rent the court refused to allow 
deft, to set up a counterclaim for damages for a 
libel not connected witli the subject-matter of the 
action. — Rotherham v. Priest (1879), 49 L. J. 
Q. B. 104 ; 41 L. T. 558 ; 28 W. R. 277. 

163. Plaintiff not entitled to file affidavit.] — 
Where deft, has filed an affidavit for leave to defend 
under Ord. XIV., r. 3, pltf. has no right to file a 
counter “ affidavit ” by way of reply upon the 
merits. 

Paris V. Spence, No. 160, ante, discussed. — 
North Central Waggon Co. v. North Wales 
Waggon Co. (1879), 39 L. T. 628. 


R, Leave to Sign Judgment or Defend. 

(a) Leave to Sign Judgment. 

See R. S. C., Ord. XIV., r. 1, p. 277, ante. 

Nature & objects of R. S. C., Ord. XIV.]— 
Sect. 6, sub-sect. 8, A., ante. 

Judgment for part of claim.] — See Sect. 6, sub- 
sect. 8, 11 ., post. 

Amendment of Indorsement.] — See Sect. 6, sub- 
sect. 7, ante. 

164. Discretion of Judge.] — ^Action to recover a 
liquidated sum of £352, upon an application 
under Ord. XIV., r. 1, for liberty to sign final 
judgment for the amount indorsed on the writ. 
Deft, filed an affidavit in answer, setting up an 
agieement to pay the debt by instalments. The 
judge at chambers gave deft, leave to defend as 
1o i^OO, part of the claim, upon bringing that sum 
into court, & gave unconditional leave to defend 
as to the residue. 

The Master of the Rolls said, as to the sug- 
gested practice, Ord. XIV. was equivalent to an 
enactment by statute, & no practice, however 
long, could altar the plain language of the rule. 
He did not think that there was any such practice. 
According to the rule, the judge must in each case 
exercise his discretion. The judge, even though 
deft, made no answer, was not bound to give pltf. 
leave to enter final judgment. If deft, satined 
the judge that he had a good defence on the merits, 
the judge could not make an order empowering 
pltf. to enter judgment ; but the judge must be 
satisfied. If deft, disclosed such facts as might 


be deemed sufficient to entitle him to defend, that 
fell short of satisfying the judge that he had a good 
defence. R. 6 applied to leave to defend. By 
that rule leave to defend might be given uncon- 
ditionally, or subject to such terms as the judge 
might think fit. There was no fetter imposed on 
that discretion. The effect of the rule was that 
if deft, satisfied the judge that he had a good 
defence, the judge could not order judgment to be 
signed. If the deft, showed such facts as might 
be deemed sufficient to entitle him to defend, the 
judge could not order judgment. If the judge 
was satisfied there was a good defence, he ought 
not to impose t-erms. — ^Shurmur v. Young (1888), 
5 T. L. R. 155, 0. A. 

165. Defence for purposes of delay.] — LrA)YD’s 
Banking Co. v. Ogij^, No. 178, post. 

166. .] — The proceeding established by 

that Order [Ord. XIV.] is a peculiar proceeding, 
intended only to apply cases where there can be 
no reasonable doubt that a pltf. is entitled to judg- 
ment, Sc where, therefore, it is inexpedient to allow 
deft, to defend for mere purposes of delay (Lord 
Halsbury). — Jones v. Stone, [1804] A. C. 122 ; 
63 L. J. P. C. 68 ; 70 L. T. 174 ; 6 R. 437, P. C. 

167. Defence or counterclaim not of sub- 

stantial character.] — ^Anglo-Italian Bank v. 
Wells, Anglo-Italtan Bank v. Davies, No. 
228, post. 

168. Only in clear cases — Where no defence or 
appearance of defence.] — Leave to sign judgment 
under Ord. XIV. should be given only where there 
is clearly no defence to the action, & where there 
is any doubt the deft, should have liberty to 

1. 

. XrV. was intended to apply to clearly 
undefended causes, & to prevent defts. from 
putting in statements of defence for the purpose 
of delay where there could bo no defence on the 
merits. Here the judge had a doubt as to whether 
there might be a defence or not, & therefore this 
is not a case for judgment in a summary manner 
(Bramwell, li.J.). — Thompson v. Marshall 
(1879), 41 L. T. 720 ; 28 W. R. 220, C. A. 

169. .] — In an action on a bill of 

exchange, it appearing upon deft.’s own affidavit 
that there was no defence to the action, nor any 
appearance of a defence : — Held : pltf. was en- 
titled to sign judgment under Ord. XIV. 

Judgment ought not to be allowed to be sum- 
marily signed except in the clearest cases (Lopes, 
L.J.). — Edwards v. Davis (1888), 4 T. L. R. 385, 
C. A. 

170 . Unsatisfactory affidavits.] — 

Manger, etc. (Syndics under Bankruptcy op 
Rodrigues et Cie.) v. Cash, No. 181, post. 

171. All facts having been assumed in 

defendant’s favour.] — Jacobs v. Booth’s Distil- 
lery Co., No. 197, post. 

172. No reasonable doubt.] — Jones v. 

Stone, No. 166, ante. 

173. When no real substantial question to 

be tried.] — Leave should not be given to sign 
judgment under Ord. XIV. unless it is clear that 
there is no real substantial question to be tried. 
Therefore when in an action on a foreign judgment 
the deft, made an affidavit that the judgment had 
been obtained by fraud ; — Held : pltf. should not 
be allowed to sign judgment imder Ord. XIV. — 
CoDD V. Delap (1905), 92 L, T. 610, H. L. 

174. Not where close investigation neces- 

sary*] — ^A company was incorporated in England 
with a capital of £25,000 in £1 shares for the 
purpose of selling in Englcmd tyres made in 
Germany -by a German company, who held the 
bulk of the shares in the English company. The 
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holders of the remaining shares (save one) & 
all the directors were Germans resident in Germany* 
The one share was registered in the name of the 
secretary, who was bom in Germany, but resided 
in England & had become a naturalised British 
subject. 

After the outbreak of the war between England 
& Germany an action was commenced in the 
name of the English company by specially in- 
dorsed wi*it, issued by the company's solicitors 
on the instructions of the secretary, for payment 
of a trade debt. In answer to a summons for 
judgment under Ord. XIV. defts. alleged (1) that 
the company was an alien enemy company & 
that payment of the debt would be a trading 
with the enemy ; (2) that the action was com- 
menced without the authority of the company. The 
master gave leave to pltf. comimny to sign final 
judgment, & his order was affirmed by the judge 
in chambers & by the Court of Appeal : — Held : 
the action was conunenced without authority & 
ought to be struck out as irregular. 

The circumstances of the present case were 
such as to require close investigation & preclude 
the property of giving leave to sign judgment 
under Ord. XIV., r. 1 (Lord Parker of Wad- 
DINGTON). — DAmLER Co., LtD. r. (''ONTINENTAL 

Tyre Bubber Co. (Great Britain), Ltd., 
[1916] 2 A, 0. 307, 340 ; 85 L. J. K. B. 1333 ; 
114 L. T. 1049 ; 32 T. L. K. 624 ; 00 Sol. Jo. 602 ; 
22 Com. Cas. 32, H. L. , tbvsq* S. C« suh nom* 
Continental Tyre & Rtober Co. (Great 
Britain), Ltd. r. Daimler Co., Ltd., [1915] 

1 K. B. 893, C. A. 

175. Sendee of order upon defendant — Leave to 
sign judgment unless sum paid before day named — 
Service befom Judgment signed not necessary.] — 

An order ^ giving leave to sign judgment under 
Ord. XrV., unless a sum is paid before a day 
named, need not be served upon deft, before 
judgment is signed upon it. — Uopton v. Robert- 
son (1881), 23 Q. B. D. 126, n. ; Bitt, Rep. in Ch. 
203. 


(6) Unconditional Leave to Defend. 


R. S. C., Ord. XIV., r. 6. Leave to defend may be given 
unconditionally, or antoject to such terms as to giving security 
or time or mode of trial or otherwise as the Judge may think 
fit. 


See R. 8. C., Ord. XIV., it. 1 , 3, pp, 277, 281 , ajite. 

Leave to sign judgment — Only given in clear 
cases.] — See vSub-sect. 8, E. (a), ante, 

176. Discretion of judge.J-^HURMXiR v. Young, 
No. 164, ante. 


177. Substantial defence.] — Where in answer to 
an application by pltf. under Ord. XIV., r. 1, 
of the Judicature Act% 1876, for liberty to sign 
final judjpiient for the amount indorsed on a 
specially indorsed writ deft, makes an affidavit 
that he has a good defence to the action on the 
merits, & shows also by such affidavit that there 
is some substantial defence, as where the amount 
to be due for work done by pltf. is one 
which is fairly in dispute, the judge to whom the 
application is made ought, in the exercise of his 
discMtion, to give deft, leave to defend without 
^quiring him to bring the amount into court, — 
ItuimACXES V. Mesquita (1876), 1 Q. B. D 
^6 ; 46 L. J. Q. B. 407 ; 24 W. R. 653 ; 2 CW 
Pr. Cas. 247. 


178. No evidence that defence for purposes of 
delay-— No acknowledgment of debt.]— The power 
given by Ord. XIV., r. 1^ to a court or judge, 


where the deft, has appeared to a specially 
indorsed writ of summons, to allow pltf. to sign 
fln^ judgment, is intended to be exercised where 
it is shown, either from the acknowledgment of 
the debt by deft, or from other circumstances, 
that the defence would be for mere purposes of 
delay. 

lu an action against a surety on a specially 
indorsed writ it was not shown that the debt 
had been acknowledged by the principal debtor, 
or that particulars had been furnished to the 
deft, or that he had admitted his liabilitv : — 
Held : deft, might reasonably call on pltf. to 
prove his claim, & should be allowed to defend 
without paying monev into court or giving 
security. 

If plifs. had sworn that the debt had been 
admitted by the company, & that deft, had been 
informed of the amount, Sc had not dissented or 
in any other way denied his bability, it would 
seem to me that he could only defend the action 
for the pui-pose of delay, & such an order as that 
appealed against might be made ; but where a 
guarantor bond fide says that he does not know 
that the debt is due, &: that be requires it to bo 
proved, I think the statute was not intended to 
operate to take that right from him. It is said 
that this right is not taken away here, because 
the deft, may bring the money into court or give 
security for it ; but those conditions practically 
may take away the power to defend, Sc they should 
only be applied when there is something suspicious 
in the dedt.’s mode of presenting his case. 

In my opinion, it ought to be a general rule 
that, wdiere there is no acknowledgment of the 
debt by the deft., or anything else to show that 
the defence is for mere purposes of delay, in the 
case of a guarantor or surety like deft., he should 
not be prevented from going to trial (Bramwell, 
B.). — Lloyd’s Banking Co. v. Ogle (1876), 
1 Ex. D. 262, 264 ; 45 L. J. Q. B. 606 ; 34 L. T. 
584 ; 24 W. R. 678 ; 2 Char. Pr. Cas. 252. 

179. Bon& fide defence.] — ^Yorkshire Banking 
Co. V. Beatson, No. 204, post 

180. .] — If there appears to be a bond fide 

defence, summary judgment ought not to be 
allowed under Ord. XIV. — Lindsay v. Martin 
(1889), 5 T. L. K. 322. 

181. .] — Pltf.’s right to have summary 

judgment under Ord. XIV, was not absolute 
merely because deft.’s affidavits as to his defence 
are not completely 8atisfactf)ry, The jurisdiction 
is one to be exercised with gieat care, so as not 
to preclude a party from any defence he may 
really have. The judge is not to make the order 
if either he is satisfied that there is a defence or 
that the deft, should be allowed to defend (Den- 
man, J.). 

If there is a real & bond fide defence, pltf. ought 
not to be allowed to take a summary judgment, 
nor deft, required to find money or security 
(Manisty, j.). — Manger, etc. (Syndics under 
Bankruptcy op Rodrigues et Cib.) v. Cash 
(1889), 6 T. L. R. 271, 272, D. C. 

182. .] — ^An appeal from judges* chambers 

against an order allowing defts. to defend the 
action only on condition of paying the amount 
of the claim into court. The action was on a deed, 
by which pltf., an attorney, assigned his practice 
to defts., a firm of solicitors, for £6,000, to be 
paid by instalments, covenanting with them that 
he would use his best endeavours to promote 
the welfare of the firm, & that so long as the 
firm should duly make their payments he would 
not at any time practise, directly or indirectly, 
as a solicitor. Since 1889 the payments had faUen 
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into arrear. In the meantime, in 1883, he waa 
called to the Bar. In Dec. 1891, they complained 
that he had broken his covenants by practising 
as a solicitor, & had withdrawn business from the 
firm. There arose a discussion between the firm 
& F., which became adverse. This action was 
brought by his executor (he having died) to 
recover the amount of the instalments then due ; 
pltf. proposed to take judgment summarily 
under Ord. XIV., whereas defte. proposed to set 
up the alleged violations of the covenants by way 
of defence & counterclaim. The judge at chambers 
had only allowed this on condition of their paying 
the amount into court, against which they 
appealed. 

There is a bond fide complaint on the part 
of defts. of the conduct of the late F. Where, or 
how for, those are well founded, it is not necessary 
to inquire. It is clear that there is a bond fide 
counterclaim & defence ; & that very serious 

questions might arise which ought to go before 
a jury. The condition, therefore, imposed by the 
judge ought to be set aside, & the appeal allowed 
(Lord Coleridge, C.J.).--Ford v. Harvey (1893), 
9 T. L. K. 328, 329. 

1S8. Whether good defence on the merits 
essential.] — Where pltf. to an action proceeds 
under Ord. XIV., r. 1, if deft, by his affidavit 
satisfies the court that he has a good defence on 
the merits, no terms ought to be imposed upon 
him. If he fails to show a good defence on the 
merits, but yet discloses facts which in the opinion 
of the court entitle him t^o defend the action, 
r. 0 applies, & leave to defend may bo given to 
him either unconditionally or upon terms. 

Pltf. sent goods to deft, on “ sale or return.” 
Deft, entrusted paii of the goods to a third party, 
who pledged them & absconded. Pltf. thereupon 
invoiced the goods to deft., alleging that he was 
entitled to do so by a custom of trade, tlie exist- 
ence of which was denied by deft. Pltf. brought 
his action for the price of the goods, & obtained 
the order of a master allowing him to sign final 
judgment under Ord. XIV., unless deft, paid 
the amount claimed into court within four days. 
This order was reversed by a judge in chambers, 
but was upheld by the Exchequer Di\dsion. On 
appeal, the com*t refused to interfere with the 
discretion exercised by the master & the Exchequer 
Division. — Kay v. Barker (1879), 4 Ex. D. 
279 ; 48 L. J. Q. B. 569 ; 41 L. T. 266 ; 27 W. K. 
746, C. A. 

184. Reasonable defence.] — Harrison v. 

Bottenheim, No. 166, ante. 

185. Serious question for trial — Agreement to 
underwrite shares.] — ^An action by a gold mining 
company against a shareholder to recover sum 
due from him in respect of shares & calls. The 
claim was for £700 for allotment of 48. per share 
on 1,000 shares in the company allotted to deft, 
as member at his request, & for two calls of 6«. 
each on 1,000 shares of which deft, was alleged to 
be holder. 

The defence was that by an agreement between 
deft. & De W., a promoter of the company, deft, 
was to underwrite 1,000 shares at 48. a share — 
that is, to be liable for such amount in the event 
of the public not taking shares to the amount of 
£50,000, but with a proviso that this agreement 
should not be binding unless shares to the amount 
of £50,0Q0 should be so underwritten. Only 6,000 
shares wore applied for by the public, & it was 
sought to make the deft, liable on his agreement. 
The case for the company was that the company 
could not be affected by the agreement with ** a 
promoter,*' the company having been afterwards 


registered &: incorporated. On that ground the 
company sought to obtain summary judgment 
against the deft., but the judge at chambers had 
given him leave to defend unconditionally, against 
which the company appealed : — Held : there was 
a serious question to he tried in the cause as to 
the af^eement & the liability of the company 
upon it. Order of the judge upheld & appeal 
dismissed. — Ironclad (Australia) Gold Mining 
Co. V. Gardner (1887), 4 T. L, K. 18. 

186. Fair case made out by defendant — ^Not 
displaced by documentary evidence.}--The general 
principle has been laid down that if a fair case 
for a defence is made out by deft., unless it is 
displaced by some undoubted documentary evi- 
dence, as an accoimt showing a balance due 
on a letter promising to pay, deft, ought to be 
allowed to defend. The present case is an action 
in which there is primd facie a case for pltf., & 
primd facie a case for the defence (Pollock, B.). 
--Saw V. Hakjn (1888), 5 T. L. K. 72. 

187. Fair probability of defence.] — lieave to 
defend without imposing the condition of payment 
of money into court should be given whore there 
is a fair probability of a defence. — Ward v. 
Plumbley (1890), 6 T. L. R. 198. 

188* Fair dispute as to meaning of document.] — 
The writ in the action was on a claim for the sum 
of £250 on an agreement of April, 1892, under 
which the syndicate were before Dec. 31, 1802, 
to effect a sale of a patent — which had not been 
done — or the allotment of shares to pltfs., or 

y them that sum of £250. None of these things 

d been done, & pltfs. had issued a writ to 
recover that sum, & proposed to take judgment 
for it summarily, under Ord. XIV., but the 
syndicate proposed to set up as a defence that 
the syndicate had found that the patent could 
not practically or commercially be worked — that 
is, at a profit, & the master gave them leave to 
defend ; but the judge at chambers had super- 
imposed as a condition payment into court of 
the sum claimed ; against which the syndicate 
appealed. 

The order made in this case was one I do not 
favour, as it imposes a condition which, I think, 
ought nut to be imposed where, as in the present 
case, defts. have a fair right to defend the action. 
It must lirst be seen whether the case is one in 
which Ord. XIV., which allows summary judgment 
to be signed, was fairly applicable at all, & 1 
think that it never was intended to apply to such 
a case as the present, in which there is a fair 
dispute as to the meaning of the document, & 
questions might arise wliich defts. had a fair right 
to submit to a jury. That was a strong case for 
imconditional leave to defend the action, & that 
being so, the condition of paying the whole of 
the money into court ought not to be imposed, & 
so the appeal must be allowed (Lord Coleridge). 
— ^Bowes V. Caustic Soda & Chlorine Syndicate 
(1893), 9 T. L. R. 328. 

189. Questions of foreign law.] — ^An action by a 
bank of New York against a firm at Bogota, in 
Colombia, K. (residing at South Kensington) 
being served with process here as a member of 
the firm. He was sued upon bills on which the 
firm at Bogota were alleged to be liable ; & 

pltfs., the New York Bank, claimed summary 
judgment, asserting that there was ^ could 
no defence, insisting that it was beyond a doubt 
the firm at Bogota were Uable, Sc that K. was a 
member of the firm. He, however, made affidavits 
to show that he only authorised an agent to enter 
into a conti^t on his part with the Bogota firm 
to become a ” special ” partner in the firm, the 
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effect of which, he stated, by the law of New 
York was to limit his liability, provided it be 
re.gistered, but that his agent had neglected to 
register it ; so that if he had given authority to 
enter into a general partnei'ship he would have 
been liable as a general partner, but tJiat he had 
never given such authority, & this he set up as a 
defence. The master thought it sufficient to 
entitle liim to defend tlie action, & ordered accord- 
ingly. Pit fs. appealed against the order. 

It is impossible for the court to try a question 
as to the law of New York on affidavits. Deft, 
was entitled to defend the action, & so the master’s 
order wivs right & must be upheld, & the appeal 
tlismissed (Ix>RD Coleridge, C.J.). — Westeiin 
National Bank of New York v. Perez, Triana 
A Co. (1890), 0 T. L. R. 306. 

190. Difficult questions of law.] — Leave to defend 
granted, Ord. XIV. not applying to cases raising 
what may turn out to be difficult questions of 
law.— E iJLOCT'KIC A (iENERAL CONTRACT CORPORA- 
TION t\ Tiiom^on-Houston Electric Co. (1803), 
10 T. L. R. 103. 

191. Questions to be submitted to Jury.] — ^Bowes v. 
Cai STIC Soda A Chlorine Syndicate, No.l 88, an/c. 

192. .] — Ford r. llAR\Ti:y, No. 182, ante. 

193. .] — The action was brought by pltf. 

company to recover from deft, calls in respect of 
bhai*es vhich had been allotted to him. Deft, 
had applied for these shares on receiving from the 
company a prospectus, in which they were called 
the Dunloi) Tiiiffault Cycle A Tube Manufacturing 
Co. (Ltd.). An injunction having been obtained 
in the Chancery Division by the Dunlop Pneumatic 
Tyre Co. restraining the pltf. company from 
using the word “ Dunlop ” as part of their name, 
deft, complained that he had been deceived by 
the use of that word in the prospectus, A he 
I'efused to keep the shares A demanded repay- 
ment of the application money. The pltfs. there- 
upon commenced tliis action, A took out a 
summons at chambers for summary judgment, 
A Day, J., made an order giving them leave to 
sign linal judgment for the amount claimed. 
Deft, appealed, A asked the Court of Appeal to 
give him unconditional leave to defend. 

The appeal ought to be allowed. Deft, resisted 
a claim for calls on shares in pltf. company on 
the ground that he had been deceived by the use 
of the catchword Dunlop ’’ appearing on a 
prospectus as part of the company's name. I 
think that there was a question proper to be 
submitted to a jury, A the judge has been wrong 
in allowing pltfs. to sign judgment. There will, 
therefore, be unconditional leave to defend 
(Smith, L.J.). — Truffault Cycle A Tube Manu- 
facturing Co., Ltd. V. Saunders (1897), 14 
T. L. R. 40, C. A. 

Action for work done & commission 
by stockbrokers— Gambling transactions.]— A case 
which had arisen out of a stock-dealing trans- 
action, A raised a question upon the Gaming 
Act, 1892 (c. 9), which provides “ that any promise, 
express or implied, to pay any person any sura of 
money paid by him in respect of any contract 
or agreement rendered null A void by the Gaining 
Act, 1845 (c. 109), or to pay any sum of money 
by way of commission or otherwise in respect of 
any such contract or of any services in relation 
thereto shall be null A void. A no action shall 
be brought to recover any such sum of money.” 
The action was for the balance of moneys paid 
A work done by pltfs. (stockbrokers) for the 


deft, as his stockbrokers on the Stock Exchange, 
A for commission earned by them upon effecting 
the purchases A sales of stocks A shares for the 
deft. Pltfs. applied for summary judgment 
under Ord. XI v., A the judge at chambers gave 
unconditional leave to defend. The affidavit 
on the part of deft, went to show that the 
transactions were purely speculative A for 
” differences,” A so within the Act, while pltfs. 
sought to show that some at least wore real 
transactions, A they appealed. 

The effect of the Act has not yet received judicial 
constmetion, A what would be its effect if a jury 
should find these were gambling transactions 
remained to bo decided. That being so, it is 
clear that deft, should have leave to defend with- 
out any condition (Cave, J.). — ^Woodall v, 
Cresswell (1893), 9 T. li. R. 019, 

196. Plausible defence.] — Deft, ought not to be 
shut out from defending unless it was very clear 
indeed he lias no case in the action under dis- 
cussion. There might be either a defence to the 
claim which was jilausible, or there might be a 
counterclaim pure A simple. To shut out such 
a countei*claim if there was any substance in it 
would be an autocratic A violent use of Ord. XIV. 
The couH has no power to try such a counterclaim 
on such an application, but if they thought it bo 
far plausible that it was not unreasonably possible 
for it to succeed if brought to trial it ought not 
to be excluded (Lord Esher, M.R.). — 8iij':ppaudh 
A Co. V, Wilkinson A Jarvis (1889), 0 T. L. R. 
13, C. A. 

196. Plausible dispute as to amount which plain- 
tiff entitled to recover.] — Where a mortgagee 
appointed a receiver, who received rents, A after- 
wards the raoi*tgagee brought an action indorsing 
the writ with a claim for the mortgage debt A 
interest, A applied for judgment under Ord. 
XIV. : — Held : the mere fact of a receiver having 
been appointed did not prevent the application 
of Ord. XIV., but, as there appeared to be a 
question as to wliat on the true state of the account 
as between the mortgagor A mortgagee was due 
to the latter, leave to defend must be granted. 

If there is a plausible dispute as to the amount 
which the pltf. is entitled to recover, 1 think the 
judge, though bound to entertain the application 
for judgment under Ord. XIV., was bound not 
to allow judgment to be signed in the face of such 
a dispute. — (I^rd Esher. M.R.). — Lyndk p. 
Waithman, [1895] 2 Q. B. 180, 184 ; 64 L. J. Q. B. 
762 ; 72 L. T. 857, C. A. 

197. Triable issue — Though defence not likely 
to succeed.] — Judgment should only be ordered 
under Ord. XIV., where, assuming all the facts in 
favour of deft., they do not amount to a defence 
in law. Where there is a triable issue, though 
it may appear that the defence is not likely to 
succeed, deft, should not bo shut out from laying 
his defence before the court either by having 
judgment entered against him, or by being put 
under terms to pay money into court as a con- 
dition of obtaining leave to defend. — Jacobs 
V. Booth’s Distillery Co. (1901), 85 L. T. 262 ; 
50 W. R. 49, H. L. 

198. Effect of appointment of receiver.] — A 

mortgagee can obtain in one action foreclosure A 
a peraonal order for payment of interest down to 
the date of the certificate. It is therefore improper, 
pending such an action, to bring a second action 
for arrears of interest. 

Where a receiver has been appointed on behalf 
of a mortgagee, of the rents of mortgaged property, 
a writ in an action for arreais of intere!^ cannot, 
under Ord. II L, r. 6, be properly indorsed for a 
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liquidated 8um» &> Ord. XIV. therefore docs not 
apply to such an action. — Poulbtt (Eabl) v. 
Hill (Viscount), [1803] 1 Ch. 277 ; 62 L. J. Oh. 
466 ; 68 L. T. 476 ; 41 W, R. 503 ; 2 R, 288, 
C. A. 

199, — Lyndev. Waithman,No. 196, ante. 


(c) Conditional Leave to Defend, 
i. Payment into Court or Security, 

See R. 8. C., Ord. XIV., r. 6, p. 284, ante. 

When unconditional leave to defend ordered.] — 
See Sub-sect. 8, E. (5), ante. 

Condition as to mode of trial.]— Sect. 6, sub- 
sect. 8, K., poet. 

Judgment for part of claim.] — See Sect. 6, sub- 
sect. 8, H., poet, 

200. When payment into court or security 
ordered — Defence presented in suspicious manner.] 

— Lloyd’s Banking Co. v. Ogle, No. 178, anie. 

201. Not when substantial defence dis- 

closed.] — Runnacles V, Mesquita, No. 177, ante. 

202. Not in case of good defence.] — Ray v. 

Barker, No. 183, a?ite. 

208. .]— SiiURMUR V. Young (1888), 

No. 164, ante, 

204. Bon& fide defence — Not necessarily 

good defence.] — The cases show that the tme view 
of Ord. XIV. is tliat if there is a bond fide dehmce — 
not necessarily a good one & not necessarily a 
right one — deft, is not liable to be put on terms 
(Ix)RD Coleridge, C.J.), — ^Yorkshire Banking 
Co. V. Beatson (1879), 4 C. P. D. 213, 215 ; 27 
W. K. 914 ; sub 'ivom. Mycock v, Yorkshire 
Banking Co., 41 L. T. 92. 

205. Not where fair probability of defence.] 

— Ward v. Plumbley, No. 187, aide. 

206. Defence not likely to succeed.]— An 

action was brought to recover a balance of £11,682, 
for advances made by the bank to one Brand, 
defts.’ agent at Batavia. It appeared that deft, 
company was incorporated in 1888 for carrying 
on an extensive business in Java. They gave 
Brand a power of attorney to open their business 
in Batavia, & assuming to act under that power, 
ho obtained from the bank for the purposes of the 
company the amount claimed. Defts. alleged 
that ho had no power to borrow such sums. Pltfs. 
applied for summary judgment under Ord. XIV., 
& the judge at chambers & the Divisional Court 
gave them liberty to sign judgment against defts. 
unless the amount of £11,682 were paid into court, 
or security for it were given. Defts. appealed. 

The judge at chamber was quite right in order- 
ing defts. to pay the money into couit as the 
condition of defending the action. It caimot 
be said that defts. had no defence, nor can it bo 
said that they had a clear defence. It is not denied 
that pltfs. hatd advanced the money to recognised 
agents of the company, nor did tlie defts. say that 
their agents were not honest. The only question 
to be tried is whether the agents in bon'owing the 
money had exceeded theii* authority under the 
power of attorney. That is a defence which does 
not seem to liave much probability of success. 
The condition imposed, thei*efore, is not at all too 
severe (Lord Esher, M.R.). — Hong Kong & 
Shanghai Banking Co. v. Java Agency Co., 
Ltd. (1891), 8 T. L. R. 68, C. A. 

207. Judgment for plaintiff probable.] — 

Unless one is prepared very nearly to give judg- 
ment for pltf., wo ought not to impose conditions 
which may prevent the trial of the action. It 
is very serious that a condition of this kind [leave 
to defend on payment into court] should be im- 
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posed upon impecunious people (Wills, J.). — Wing 
V. Thurlow (1893), 10 tC L. R. 53, 161, C. A. 

208. Not where fair dispute as to meaning 

of document.]— Bowes v . Caustic Soda & 
Chlorine Syndicate, No. 188, ante. 

209. Not where triable issue disclosed — 

Though defence not likely to succeed.] — Jacobs v. 
Boom’s Distillery Co., No. 197, ante. 

210. Security to satisfaction of master — ^No 
appeal from master's decision as to sufficiency.] — 
Where under Ord. XIV., r. 6, leave to defend an 
action is given to deft, on giving security for the 
amount claimed to the satisfaction of a master, there 
is no appeal from the decision of the master with 
regard to the sufficiency of the security tendered. — 
IIoare & Co. V. Morshead, [1903] 2 K. B. 359 ; 
72 L. J. K. B. 724 ; 89 L. T. 125 ; 52 W. R. 
87; 19T. L. R. 632; 47 Sol. Jo. 689, C. A. 

211. Liability of surety — Defendant consenting 
to Judgment without surety's consent.] — Defts., 
E., D., & S., executed a joint & several bond 
for £160, in order to comply with an order of a 
judge at chambers, under Ord. XIV., directing 
deft. E., in an action of T. v. E., to find security 
as a condition for leave to defend, the condition 
of the bond being that it should be void if E. 
should pay to pltf. the sum of £75, or such sum 
(not exceeding that amount) as the court should 
think fit to award. E. consented to judgment 
being directed for £750, to include costs, pay- 
able, as to the first £400, by instalments of 
£25 per month ; the remainder to be paid by 
instalments of £50 per month, the first instalments 
to be payable on March 1, 1885, pltf. to be at 
liberty to issue execution for any balance of the 
£750 upon default in payment of any instalments, 
the deft, to reconvey ^1 his interest in the premises 
to the pltf. forthwith. It was also provided that 
the first payment by deft, was to be taken in 
discharge of siu'eties pro ianto^ but sureties not 
to be fully discliarged until payment of £75. It 
was found as a fact that deft. D. consented to the 
terms of the judgment, but deft. S. did not consent ; 
— Held : deft, was discharged from liability under 
the bond. — Tatum v. Evans (1885), 54 L. T. 336. 

212. Terms not complied with — Judgment signed 
by plaintiff.] — A company against whom a winding- 
up petition had been presented applied that peti- 
tioner, who was resident abroad, might be ordered 
to give security for costs. Petitioner had obtained 
judgment in an imdefended action against the 
company : — Held : no security need be given. 

The matter stands thus ; Judgment was recovered 
in the Queen’s Bench Division for £575, imder Ord. 
XIV. It appears that an opportunity was given 
to deft, company to pay the money into court ; 
but they did not do so, & the judgment has now 
gone. The effect of that is, that the company 
having had an opportunity of defending the action, 
& not having availed themselves of it, the judg- 
ment is now irretrievable (Stirling, J.). — Me 
Contract & Agency Corporation, Ltd. (1887), 
57 L. J. Oh. 6 ; 4 T. L. R. 141. 

ii.. Payment Out of Sum Paid In, 

213. Final Judgment entered tor defendant — 
Right to return of money paid into court — ^Not- 
withstanding notice of appeal.] — If deft, has 
brought money into court under Ord. XIV., 
r. 6, & the final judgment of a Divisional Court 
be afterwards entered for him, he is there- 
upon entitled to the return of the money 
although notice of appe^ against the judg- 
ment may have been given by pltf. — ^York- 
SHIRB Banking CJo., Ltd. v, Bbatson (1879), 4 
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Sect, (i , — Special indorscmenle : Sab-eevt* 8, h\ (c), 
n, ci: hi., jd), (g) <£; (/ ). ] 

C. P. D. 213; 48 L. J. Q. B. 428 ; 27 W. B. 
914 ; sab nom, Mycock t*. Vokkshibe Bakking 
C o., 41 L. T. 92. 

214. Money to abide event—Suocessful plaintiff’s 
right to payment out.] — In an action against deft., 
a widow, on a covenant for pa>Tnent of money 
entered into by her when she was a married 
woman, plti. applied for leave to sign judgment 
under Ord. XIV. An order was made giving the 
deft, leave to defend on bringing into coinrt 
£500, which she accordingly did. On the trial 
of the action the judge gave judgment for pltf., 
but directed that the money should remain in 
court pending an inquiry whether deft, had 
separate property available in execution : — Held : 
the meaning of the older under Ord. XIV. was 
that tlie money was U» be brought into court to 
abide the event, A pltf. being successful was 
entitled to have the money forthwith paid out 
to him. — B ikd r. Barstow, [1892] 1 Q. B. 94; 
tU L. J. Q, B. 1 ; Co L, T. C56 ; 5C J. P. 19C ; 
iO W, li. 71 ; 8 T. L, B. 40 ; 36 Sol. Jo. 41, C. A. 

215. Security to plaintiff — Bankruptcy of 

defendant before trial.] — Money paid into court 
under R. S. C\, 1883, Ord. XIV., for leave to 
defend, must be treated as money paid in to 
abide the event, ^ is a security to pltf. for the 
bum for which he may obtain judgment at the 
trial ; A if deft, becomes bankrupt before the 
trial, the money must remain in court until 
“ the ev’ent ” is decided by the trial of the action, 
if that is to be tried, or by adjudication upon a 
proof by pltf. m the bankruptcy. — Re Ford, 
Ex parte I^ustee, [1900] 2 Q. B. 211 ; 82 L. T. 
625 ; 48 W. R, 688 ; 16 T. B. K. 399 ; 44 Sol. 
Jo. 488 ; sub nom . Re Ford, Ex parte Maclister, 
69 L. J. Q. B. 690 ; 7 Mans. 281. 

216. Collusive compromise of action — ^Money in 
court as “ property preserved ” — Solicitors Act, 
1860, s. 28. > — ^Hft.’s solicitors obtained an order 
under Ord. XIV. that the defts. should, as a 
condition of leave to defend, pay the amount 
claimed into court. Subsequently pltf., without 
the knowledge of his solicitors A without making 
any provision for their costs, compromised the 
action, ^ discha^ed them from theii* employment. 
Deft, then applied for an order for the payment 
out to him of the money in court, & produced 
pltf. *8 consent to such order being made ; but 
the master being of opinion that the compromise 
was collusive refused to make the order. The 
solicitors then applied under the Solicitors Act, 
1860 (c. 127) 8. 28, for a charging order upon the 
money in court : — Held : the money in court 
was under tlae ciicumstances “ property pre- 
serv'ed ” within the meaning of the section, & 
there was jurisdiction to make a charging order, 
— Moxon V. Bherpard (1890), 24 Q. B. D. 027 ; 
59 L, J. Q. B. 286 ; 02 L. T. 726 ; 38 W. R. 
704, D. C. 

Judgment for part of claim.] — See Sect. 6, sub- 
sect. 8, H., post. 


iii. Mode of Trial. 

See Sect. 6, sub-sect. 8, K., post 

(d) Form and Effect of Order. 

Form of order,] See Appendix K., Nos. 6-9h, 
Yearly Siipreme Court Practice. 

217. Effect of order— Whether final order— 
Order giving leave to defend— “ Step in procedure ’’ 


— Judgment when obtained final.] — ^An appeal 
against an older made by the registrar, refusing 
an application by a debtor to set aside a bank- 
ruptcy notice which had been served upon him 
by a ci*editor. In an action brought by the 
creditor against the debtor pltf. obtained, under 
Ord. XIV., an order giving him leave to sign final 
judgment for his debt. In pursuance of this order 
finsS judgment was signed for pltf., Sc on that judg- 
ment the bankruptcy notice was founded. The debtor 
objected that there was not a “ final judgment 
within the meaning of the Bankruptcy Act, 1883 
(c. 52), 8. 4 (1) ig)t because the order of the court 
giving leave to sign judgment was an interlocutory 
order, A it was said that for this purpose regard 
must be paid only to the order of the coui*t, Sc 
not to what was afterwards done by the creditor, 
to obtain the final judgment. The registrar 
overiniled this objection. The dobU)r appealed. 

The court dismissed the appeal, 

I agree that the order of the court is not a final 
order ; it is only a step in the procedure ; but the 
judgment when obtained is final. The decision 
of the registrar is perfectly right (Tije MASiTiii 
OF the Rolls). — Re A Debtor, E.v parte The 
Debtor (No. 2621 of 1902) (1903), 19 T. 1.. R. 152, 
C. A. 

218. Whether equivalent to signing or 

entry of judgment — Order giving liberty to sign 
Judgment — ^Priority on failure to follow up order.] — 

An order under Ord. XIV., r. 1, giving libeiiy 
to sign final judgment for the amount claimed by 
the writ of summons, is not equivalent to signing 
or entry of judgment, so as to give a judgment 
ci'editor^s right of priority to a pltf. who has 
failed to follow u]> the order by signing judgment 
under Ord. XLI. — Re (iURNEY, CuFtom) v. 
Burney, [1896 1 2 Ch. 863 ; 66 L. J. Oh. 32 ; 75 
L. T. 332 ; 45 W. R. 92 ; 41 Sol. Jo. 67. 


(c) Appeals from Order. 

Supreme Court of Judicature (ConioUdation) Act, 1926, b. 31. 

(1) No appeal Bhall lie — 

(c) from an order of a judge giving unconditional kave to 
defend an action ; 

(2) An order refUKing unconditional leave to defend an action 
fthall not be deemed to be an interlocutory order ^^Uldn tljo 
meaning of this sect ion. 

(3) In matters of practice and procedure every ap]>eal from a 
Judge shall be to the Court of Appeal. 

Appeal where action referred to master.]— 

Beet. 6, sub-sect. 8, J., post. 

219. Appeal from order giving leave to sign 
judgment — To Court of Appeal — “ Matter of prac- 
tice Sc procedure.”] — ^An appeal against an order 
of a judge at chambers giving leave to pltfs. to 
entcT fin^ judgment under Ord. XIV., r. 1, is an 
appeal in a “ matter of practice and procedure ’* 
within the meaning of the Judicature Act, 1804 
(c. 16), 8. 1 (4), which must be brought to the Court 
of Appeal. — Cannon Brewery Co, v. Gilby 
(1896), 76 L. T. 407. 

.] — See Supreme Court of Judicature (Con- 
solidation) Act, 1025, Sect. 31, sub-sect. 3, supra. 

220. Interloctury order — ^Appeal within 

twenty-one days.] — ^An order empowering pltf. to 
sign judgment upon a specially indoised writ 
is an interlocutory, Sc not a final proceeding, for it 
does not become effectual against the deft, until it 
has been perfected by the further step of signing 
the judgment ; Sc therefore an appeal upon an 
order of this kind made by one of the divisions 
of the High Court of Justice must be brought 
before the expiration of twenty-one days. — 
Standard Discount Co. r. La Grange (1877), 
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3 c;. I*. 1). 67 ; 47 L. J. Q. B. 3 ; 37 L. T. 372 ; 
20 W. n. 26, C. A. 

221. Reading of new affidavit on appeal.] — The 

Divisional Court, on an appeal from chambers, 
will, as a matter of convenience, allow a new 
affidavit, made since the date of the order at 
chambers, to be read . obi nson v, Bradshaw 
(1883), 32 W. K. 95, D. C, 

222. Appeal from order giving unconditional 
leave to defend.] — The court is asked to say tliat 
the Divisional Couvi was wrong in giving uncon- 
ditional leave to defend. Application must in 
such a case make out a very strong case to induce 
this court to overrule the decision of the Divisional 
Court. The claim was for £800 upon a miUiner’s 
bill, & the defence is that all tlie articles had not 
been supplied & tliat the charges were exorbitant. 
Deft, said tliat she ought to be allowed to have 
the matt(*r inquired into. The master said that 
deft, might do so upon bringing the whole sum into 
court or giving security for it. The Divisional 
('ourt held that deft, ought to have unconditional 
leave to def(*iid, & ought to be at liberty to inquire 
into the bill without any terms being imposed. 
No grounds have been shown for saying that the 
Divisional Ctiurt was wrong (LoiU) Ksiier, M.K.). 
— OciisE V , Duncan (1880), 3 T. L. K. 220, C . A. 

223. — -•] " When the Divisional Court has 

given unconditional leave to defend, the Court of 
Appeal will not interfere nril(*ss sjiecial circum- 
stances are shown. WiNU r. Thchlow (1893), 
10 T. L. n. 151, C. A, 

^ See, now. Supreme t'ourt of Judicatuie 

(Consolidation) Act, 1925, Sect. 31, siib-.s(‘ct. I (c), 
p. 288, ante. 

(/) Partimlar 

Sec n. S. (\, Old, NIV., rr, 1, 3, 0, pp. 277. 281, 
28 1, aftte. 

Leave to sign judgment generally — When 
granted.] — See Sub-sect. 8, E. (^/), ante. 

Leave to defend generally — When granted.] — 
See Sub-sect. 8, E., (6). (c), un/c. 

Mode of trial — Condition as to.]— See Sub-sect. 8, 
K, pofit. 

Administrators.]— Ncc Pei-sonal repre.seiitativcs, 
p. 293, post. 

224. Assignment of debt - Action by assignee — 

Payment already made to assignor— Dispute as to 
amount due.] — In Feb. 1891, B. gave D., an ai*tist, 
a commiasion for a stained glass window in a 
church. The amount to be paid was not actually 
lixed. In May, 1891, D. asked for payments on 
account, and £450 was paid. In Oct. 1891, D. 
assigned to pltfs. his solicitors, the amount due 
under the contract, & they gave deft, (husband of 
B.) notice of the assignment. In Jan, 1892, the 
window was completed, & B. wrote to D. com- 
plaining. D. wrote that they were mere defects 
which could be corrected, & he made certain 
alterations. The work being finally completed, 
D. sent in a claim for £300 as still due, besides 
£67 for extras. These extras were in respect of 
certain alleged defects in the work, which ho had 
set right. B, had written a letter in which she 
said : “ If you write to deft, withdrawing any 

further denmnd, you will receive a cheque for 
£300. The charge you have made is considerably 
higher than we were led to expect.” D. replied 
that if deft, would not pay extras it would be 
a sad loss to him, but they had better send the 
cheque for £300. Deft, sent D. the cheque for 
£300. Pltfs. brought the present action against 
deft, to recover the amount which he had paid 
to D. after notice of the assignment, Sc demanded 

P.P. — 10 


summary judgment under Ord. XIV. Deft., 
on the other hand, set up as a defence that though 
to avoid litigation, he had paid £300 beyond the 
£450 to D., he did not admit it to be due. Sc tliat 
it was in excess of what the window was worth. 
The master & the judge at chambers had refused 
deft, leave to defend except on condition of 
paying £239 into court, which had been done. 
He, however, appealed against the order : — Held : 
deft, was clearly entitled to defend the action. 
The order, therefore, must be reversed Sc the 
money paid into court repaid, Sc iiltfs. must pay 
the costs, for they ought not to have resi^d 
deft.’s claim to defend, he liaving already paid 
the money once & being asked to pay it again. — 
Warner v. Bowlby (1892), 9 T. L. K. 13. 

Bankruptcy — Payment into court by debtors.] — 
See Bankruptcy, Vol. V.. p. 639, No. 5743. 

Bills of Exchange — Actions on.] — See Bili^ of 
Exchance, Vol. VI., pp. 471, Nos. 3001 et seq. 

Bill of costs.] —See Solicitor’s bill, p. 293, post. 

Bonds — Actions on.] — See Bonds, Vol. VII., 
p. 243, Nos. 858-860. 

Companies,]— See Directors ; Misrepres^mtation ; 
Winding-up, pp. 290, 291. 294, post. 

225. Corporation — Action against — R. S. C., 
Ord. XIV., applicable.] — Mcirhead v. Direct 
IGNITED States (’able (’o., Ltd.. No. 150, ante. 

226. . J- Shelford v. Louth & 

East 1'oast Uy. (’o., No. 149, ante . 

227. Counterclaim— Leave to file.] — Where the 
special indoi‘semcnt on a writ was : “ April, 1875. 
To amount of account rendered for work done by 
pltf. for deft, at his request in Sc about the keeping 
Sc training a horse of deft., £51 5s.,” leave was 
given to deft, to put in a counterclaim, casts to be 
deft.’s in any event. — Fowler e. Lee, 11876] W. N. 
80 ; Bitt. Prae. (’as. 137 ; 2 Char. Cham. Cas. 31. 

228. — — Discretion of Judge — No fairly 

arguable point.] — Pltf. bank specify indorsed 
their writ for certain sums of money claimed, by 
virtue of promissory notes Sc covenants, by way 
of a liquidated amount. Upon defts, appearing 
pltfs. took out a summons to sign final judgment 
in compliance with the U^rms of Ord. XIV. 
(38 A 39 Viet. c. 77). Defts. resisted this applica- 
tion on the ground that they had both a good 
defence to the action on the merits, Sc also a good 
counterclaim against ])ltfs. It W'as held, in the 
court below, that unless the defence or counter- 
claim were of a really substantial character, the 
benelicial provisions of the clauses under which 
pltfs. were proceeding were not to be frittered 
away. The amount of the debt had been ascer- 
tained, notified to defts. Sc practically admitted by 
them ; Sc under the circumstances a defence to 
the action could only be offered for the purposes 
of delay. On appeal : — Held : the right to bring 
a counterclaim is not a right of course, but depends 
on the discretion of the judge. Sc as regards the 
defence, when there is “ no fairly arguable point 
to be argued on behalf of deft.,” effect mu^ be 
given to Ord. XIV., r. 1. 

If the counterclaim, as disclosed by the affi- 
davits, "were sufficiently connected wdth the cause 
of action, it might be set up as a defence even to a 
liquidated claim on a bill of dkchange (Thesiger, 
L.J.), — ^Anglo-Itauan Bank v. Wells, Anglo- 
Italian Bank v. Davies (1878), 38 L. T. 197, 

0. Al.. 

229. Boii& fide defenoe.] — This was an 

action by a broker for £214, the loss on a resale 
of 1,367 bags of sugar bought by deft. Sc sub- 
sequently not accepted by Mm. An application 
liad been made to the master to allow judgment 
to be signed, which had been refused ; A this 
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Sect* 0 . — Special htdorsetnetiUf : ^uh-seci, 8> 

decision was now appealed against. On behalf 
of deft,, a counterclaim was set up for money 
deposited with F. 6c Co„ as security for a bill 
drawn upon a Liverpool lirm, w^hich bill had been 
duly honovu*e<l. Pltf. A, was now the repre- 
sentative of F. & Co. 

On the hoaxing of these applications I do not 
pretend to try tlie action ; all that I require is to 
see tliat theie is a bond fide defence. I think the 
question as to the counterclaim is too doubtful 
a one to allow pltf. to sign judgment (Quain, J.). — 
Andrews r. Stp:wakt, [1876] W. N. 7. 

230. — - . j— Ford r. Harvey, No. 182, arde, 

231 . Question too doubtful to permit of 

plaintiff signing Judgment.] — Andrew's r. Stewart 
No. 229, 

232. Unconnected with plaintiff’s claim.] — 

Kotheuuajj: r. I^riest, No. 102, ante. 

233 . So far plausible as not unreasonably 

possible to succeed.] — Sheppards & Co. t\ Wiekin- 
M)N A' Jarvxs, No. 195. aide. 

234 . Claim admitted subject to counter- 

claim.] — A claim was admitted subject to a 
counterclaim : — Held : pltf. could not have judg- 
ment for the amount claimed, — C'ourt r. Sheen 
(1891), 7 T. L. li. 550. 

235. Action on bill of exchange.] — Leave to 

defend an action on an undisputed bill of ex- 
change will not be given where a counterclaim 
is set up unless thoi*e are very strong reasons for so 
doing. — Newsman v. Lever (1887), 4 T. L, H. 91, 
I). C. 

236. Action for price of goods sold — 

Defence of Improper packing & claim for sum 
spent in consequence.}— Action for price of goods 
sold. Deft, alleged that goods bad not been 
properly packed according to contract & claimed 
to deduct sum lie bad spent in having them 
properly packed. The judge held this was 
matter of counterclaim 6l not of defence, 6i gave pltf. 
leave to sign judgment : — Held : deft, must have 
leave to defend. — UxrfED Gu'cta I^icha Co. v, 
AVelch & Co. (1897), 14 T. L. If. 154, C. A. 

237. Action for calls — Counterclaim for 

rescission of contract to take shares — Counter- 
claim delivered after petition for winding-up.]— 
Where a company applied under the llules of 
the Supreme Court, Ord. NIV., for leave to sign 
final judgment in an action for calls, & leave to 
defend was obtained by the shareholder upon an 
affidavit stating his intention to counterclaim for 
rescission of the contract to take shares on the 
ground of misrepresentation, Ac disclosing no other 
ground of defence, Ac this occurred before the 
presentation of a w'inding-up petition, but the 
counterclaim was delivered ^ter the petition AC 
before the winding-up order made upon it : — 
Held : the shareholder w as not too late to apply for 
rehef . — Re GenehaeHailw'ay Syndicate, Wihte- 
ley’s Case, [1900] 1 Ch. 306 ; 09 L. J. Ch. 260 ; 
82 L, T. 134 ; 48 W. K. 440 ; 10 T. L. E. 170 ; 
44 8ol. Jo. 228 ; 8 Mans. 74, C. A. 

283. Defendant resident out of the Juris- 

diction — Security for costs.}— Where a pltf. brought 
an action against a deft, who was resident out of 
the jurisdiction of the High Court claiming two 
separate debts, Ac recovered judgment imder 
Ord. XIV. in respect of one of his claims on deft, 
failing to comply with an order to pay the amount 
claimed into court, Ac deft, set up a counterclaim 
for damages, At pltf. discontinued as to his other 
claims ; — Held : deft., being in the same position 
as a pltf. residing out of the juiisdiction, must 
give seciuity for costs.— Sykes v. Hacerdoti 


(1886), 16 Q. B. 1). 423; 63 L. T. 418; 64 
L. J. Q. B. 600, C. A. 

.] — See Pleading, pp. 182-184, ante; Set- 
off At Oounterclajm, Vol. XL., pp. 369, ei sea* 

Directors of oompmay — ^Acoepumoe of bill of 
exchange by.] — See Agency, Vol. I., p. 648, 

No. 2075. 

Executors.] — See Personal representatives, p. 293, 
poet* 

Foreign Judgment.] — See Judgment, p. 201, post. 

Fraud — Action on bill of exchange.] — See Bills 
OF Exchange, Vol. VI., pp. 473, 474, Nos. 3016, 
3019. 

Foreign Judgment obtained by.] — See 

Judgment, p. 291, post* 

239. Goods on sale or return — Stolen from 
defendant.] — Ray v. Barker, No. 183, ante* 

240. Goods sold Sc delivered — Defence that all 
articles not supplied — Charges exorbitant.] — Ochse 
V* Duncan, No. 222, atUe* 

241. Guarantee — Action against surety — ^Debtnot 
acknowledged by principal debtor — No admission 
of liability by defendant.] — Lloyd’s Banking Co. 
t\ Ogle, No. 178, ante. 

242. Counterclaim by defendant — ** No 

fairly arguable point.”] — ^Anolo-Italian Bank v. 
Wells, Anglo-Italian Bank v. Davis, No. 228, 
ante. 

243 . Several guarantors.] — These w'erc 

actions by Messrs. C. & C. U., sohcitoi-s, against 
dofts. upon guarantees given by them separately 
each for a portion of a sum of £45,000 lent by H. 
in 1880 to A. A. was already liable for the amoimt 
on bills at 00 per cent.. At Messrs. H. were applied 
to for a loan at ordinary intei'est to redeem him 
from these habUities, they agreed so to do taking 
a mortgage of his estate, but as A. was only 
tenant for life, Ac, moreover, the estate was heavily 
mortgaged, defts. as friends of A. had given these 
guarantees to H. as scemitios, that of L. being 
for £10,000. It was an absolute covenant to 
pay the amount, with interest in the meantime at 
5 per cent., Ac there was a covenant that he should 
be deemed principal debtor, though the deed 
showed that he was surety. There w'ere at the 
same time certain arrangements entered into by 
w'ay of counter security to L. Afc the other 
guai'antors, who were to share a sum of £20,000 
due to B. from A. on mortgage ; but he was a 
postponed mortgagee, Ac was to pay when he 
received the money only upon certain policies 
on the hfe of A. being given up to him. The 
policies, however, had b^een allowed to drop 
after a correspondence between H, Aic L., in w'hich 
the former pointed out that if kept up the 
guarantors must pay the premium, At L. had 
assented — after consulting the others — to their 
being dropped, not, however, as ho afterwards 
said, understanding that ho thereby lost his right 
of recourse to B. The interest not being paid, H. 
contemplated proceedings, Afc L. wrote them a 
letter deprecating such proceeding Ale not dis- 

uting his liability. These actions were brought, 
c H. proceeded (under Ord. XIV.) for siunmarv 
judgment on the ground that the liability of each 
guarantor was simple & absolute. Defta., how- 
ever, made affidavits as to matters which they 
urged might afford grounds for defence. The 
judge had given the defts. leave to defend, Sc H. 
appealed: — Held: (1) the case was not one for 
summary judgment Ab deft. L. should have un- 
conditional leave to defend the action ; (2) F., 
a guarantor of A., showed no defence & was not 
entitled to unconditional leave to defend ; (3) there 
were sufficient grounds of defence shown for E. 
bt^lng let in to defend. 
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The 08486 of D., a guarantor of A., was admitted 
to be similar, so in both these two last cases the 
appeal wae dismissed &; defts. were allowed un- 
conditionally to defend the action. — Habbison 
V, Lasoellbs (Lord), Harrison v, Johnstone, 
Harrison v, Gordon (1887), 3 T. L. R. 490. 

244. Action on contract — Claim by defen- 

dant to indemnity from third party.] — The (Jommon 
Fleas Division ordered that pltf. should be at 
liberty to sim judgment upon a contract pursuant 
to Ord. XIV. It appeared upon the aflldavite 
tliat the only defence suggested was, that deft, 
ought to have been indeniniiled by G. against 
pltf. *8 claim. Deft, appealed. The court dismissed 
the appeal. 

Although the powers conferred by Ord. XIV. 
ought to be used cautiously, in the present case 
the affidavits disclose no defence (Bramwell, L. J.). 

Deft, has not deposed to statements upon 
hearsay, which, if proved by proper evidence at 
the tri^, might entitle him to judgment ; there 
is no probable or plausible giound for defence. 
The only ground suggested was the existence of 
a cross claim by deft, against G. ; but as pltf. 
had a valid claim, deft, ought not to be assisted 
by the court (Cotton, L.J.). — Thorne v. Seel, 
[1878] W. N. 215, C. A. 

.] — See, generally, Guarantee, Vol. XXVI., 

pp. 0 ei aeq. 

245. Husband & wife — Claim against both — 
Male defendant denying relationship with woman — 
Woman denying indebtedness.] — ^An action by a 
drossmaker^s assignee against the two defts. as 
husband & wife for a biU of about £100. Pltf. 
went for summary judgment under Ord. XIV., 
alleging that them was no defence to the claim. 
The male deft, in his affidavit denied that the 
female deft, was his wife ; A she denied the 
alleged indebtedness. The dressmaker in her 
affidavit alleged that she had given credit to the 
male deft., & not to the lady alone. 

The judge in chambers gave botJi leave to 
defend ; pltf. appealed. The dressmaker in her 
affidavit asserted that she had given credit to 
the supposed husband — tliat is the effect of it — 
A that shows that she did not give credit to the 
lady. That will not do. The order must stand 
as to both, & the appeal must bo dismissed 
(Huddlestone, B.). — Pearson v. Fane (1889), 
5 T. L. K. 323. 

Judgments against married women.] — See 

Husband A Wife, Vol. XXVII., pp. 253, Nos, 2227 
ei aeq* 

Payment Into court by married woman — 
Payment out to successful plaintiff.] — See Husband 
A Wife, Vol. XXVII., p. 261, No, 2208. 

Contracts of wile during coverture.] — See 

Husband A Wife, Vol. XXVIl., p. 178, No. 1460. 

Liability for wife’s ante-nuptial obligations.] 

— See Husband A Wife, Vol. XXVII., pp. 175, 
Nos. 1433 et aeq, 

Restraint on anticipation or alienation of 

property.]-— ^66 Husband A Wife, Vol. XXVII., 
pp. 101, Nos. 703 et aeq. 

Forms.] — See Appendix F., Nos. 1b-1e ; 

Appendix K., Nos. 9 b-9b, Yearly Supreme Court 
Practice, 

Interest — Claims lor.] — See Bills of Exchange, 
Vol. VI., pp. 472-473, Nos. 3005-3012 ; Money, 
Vol. XXXV., p. 191, Nos. 190-193. 

Judgment — ^Action on — Special indorsement of 
writ.]-— Part IV., Sect. 6, sub-sect. 1, ante. 

246. Foreign Judment.]— -Grant r. Easton, 

No. 79, ante, 

247. Fraud.] — ^Pltf., who was a 

married woman, brought an action in her own 


name to enforce a judgment obtained in a foreim 
court. One grouixd of defence was that the 
judgment was obtained by the fraud of pltf. in 
collusion with her husband. Deft, took out a 
summons to stay all proceedings in the action until 
the husband was added as pltf., A the judge at 
cliambers refused to make an order : — Held : 
(per Manisty, J.) the application ought not to be 
granted, the couii not having power to deprive a 
married woman of her right to bring an action 
by her next friend, who need not be her husband ; 
A even if the court had power deft, had come too 
late : — Held : {per Stephen, J.) deft, was entitled 
to the order under Ord. XVI., r. 8, the former 
practice in the Court of Chancery being to make 
the husband a co-pltf. in such a case, even though 
pltf. brought the action by her next friend. — 
Abouloff V. Oppenheimer (1883), 52 L. J. Q. B. 
309 ; 47 L. T. 702. 

248. .] — This was an action by 

the syndics or assignees of a French dressmaker, 
R., of Paris, on a judgment against deft, for 
454,677 frs., equivalent to £18,183, recovered 
by her A her partner against him in 1887 in the 
Tribunal dc Commerce du Department de la Seine 
in France, A for interest A costs, the total sum 
claimed being £18,384. It appeared that deft, 
had appealed to the Cour d’ Appel in France, A 
that his appeals had been dismissed. Deft, 
being in this country, an action liad been brought 
here against him in order to obtain power to levy 
execution against him, A the pltfs. had obtained 
leave from a judge at chambers to take judgment 
under Ord. XIV. for £9,000, about half the amount, 
unless that sum was paid into court. 

The action is rather of a peculiar nature, not 
like an ordinary action, but one which might 
involve some considerations of difficulty. It is 
an action on a foreign judgment for a very large 
amount, A the defence in substance is that it has 
been obtained by fraud. The defence set up is 
that false balance-sheets have been brought for- 
ward at the trial, A that thus the judgment has 
been obtained, A so cannot be sued upon. Such a 
defence, no doubt, if made out, would be good. 
I think tliat a pltf.’s right to have summary judg- 
ment under Ord. XIV. is not absolute merely 
because deft.’s affidavits as to his defence are not 
completely satisfactory. The jurisdiction is one 
to be exercised with great care, so as not to pre- 
clude a party from raising any defence he may 
really have. The judge is not to make the order if 
either he is satisfied that there is a defence, or that 
deft, should be allowed to defend (Denman, J.). 

If there is a I'eal A bond fide defence, pltf. ought 
not to bo allowed to take a summary judgment, 
nor delb. required to find money or security 
(Manisty, J.). — Manger, etc. (Syndics under 
Bankruptcy op Rodrigues et Cik.) v. Cash 
(1889), 5 T. L. R. 271. 

249. .] — Leave should not be 

given to oign judgment under Ord. XIV. unless it 
is clear that there is no real substantiid question 
to be tried. Therefore when, in an action on a 
foreign judgment, deft, made an affidavit that the 
judgment had b^n obtained by fraud : — Held : 
pltf. should not be allowed to sign judgment under 
Ord. XIV.— CoDD r. Delap (1905), 92 L. T. 510, 
H. L. 

.] — See, generally . Conflict op Laws, 

Vol. XI., pp. 444, Nos. 1027 ei eeq. 

Landlonl A tenant] — See Recovery of land, p. 293, 
post. 

Married women.] — See Husband A wife, supra. 

Mesne iiroffts — Aotion tor.] — See Landlord ^ 
Tenant, Vol. XXXI., pp. 662, Nos, 6991 et seq. 
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250. Misrepresentation in prospectus.] — ^An 

appeal from the order of the judge reversing the 
order of the master giving deft, imconditional leave 
to defend upon paying the amount due for calls 
upon shares in pltf. company into court. Pltf. 
company was pionjot^^d by a number of o^^mers 
of the London Dry Docks for the ostensible pur- 
pose of amalgamating the principal dry docks on 
the Thames under one management, & thus work 
the same at an immense prt>fit, liaving i*egard to 
the removal of the comx>etition which it was stated 
in the pix)spectus of the said company existed 
before among the dry docks owners. Deft, took 
his sliares entii'ely upon the faith of the statements 
contained in the prospectus, in particular the 
following Past aimual profits, £(12,000, ” Tiiat 
the dry docks to be pm*chased by the pltf. comply 
were not working under competitive conditions 
at all, but that the owmers w^ere parties to an agree- 
ment in writing, entered into between themselves, 
wher(*by they agreed upon ceitain terms upon 
which their business was to be carried on in order 
to avoid competition. 

I am of opinion that unconditional leave to 
defend must be panted. The representation 
about the competition seems very material, A. it 
seems that thei*e are grounds for stating that it w’as 
not true. The statement about the profits w^as, 
no doubt , to catch the eye. The particular allega- 
tion that goes to the very root of the matter is the 
one about competition. Wliat profits are likely 
to be made, if such can be made under competitive 
conditions ? Much larger would be made under 
other circumstances. I think it w^ould be im- 
proper to prevent deft, defending the action 
(Wills, J.). — Dry Doctcs Porpn. of London 
r. Delvin (1887), 4 T. L. R. 1:52-1:13. 

Money lent — Actions in respect of.] — See Money 
A Moneytlendino, Vol. XXXV., pp. 217-218, 
Nos. 44:5-449. 

251. Mortgagor & mortgagee — Accoimts between 
— Mortgagee In possession.] — In a question arising 
on Orders A Rules made under the .Tudicature 
Acts in matters where courts or judges arc to 
exercise a disci’etion, the House is unwilling to 
disturb the ordei-s made, unless for strong sub- 
stantial reasons ; but the principle on which such 
orders ought to be made, may furnish those ix'asons. 

By one of the General Orders of the Judicature 
Act, 1875, e^ht days only are given for an appeal 
to the Divisional Court against an order made by 
a judge at chambers : — Held : that limitation of 
time do^^s not affect the right to appeal against 
an order made in v'^acation at chambers, when no 
Divisional Court would be sitting within the 
eight days. The time for appealing against sucli 
an order, ought, almost as a matter of course, to 
be enlarged. 

Where an order had been made at chambers A 
the eight days had, under such circumstances, 
expired without an appeal to the Divisional Court, 
the f^t that an execution had in the meantime 
issued, makes no difference in the matter. 

WTierc, in a claim for payment of sums of 
money, the defence set up is that of a denial A 
conti adiction of the accounts on which the claim 
is founded, it is erroneous to make an order 
refusing to deft, the liberty to defend, except 
upKm the condition that he must pay into court 
a definite sum of money within a certain time, A 
that, unl^ he does so, judgment shall be signed 
against him. This is especially the case where 
there are mortgages, A the cieditor has been a 
mortgagee in possession. 


An order at chambers was made refusing leave 
to defend, except on' terms, the time for per- 
forming which was allowed by deft, to expire, A 
another order at chambers was afterwards made 
refusing leave to enlarge the time within which the 
first order might be contested. An appeal was 
then taken to the Divisional Court against the 
second order, when that court/ desired that the 
notice of motion should bo considered as amended 
so as to include the fii'st order : — Held : the two 
orders were thus brougiit fully before the court, 
A the judgment then given must be taken as 
applicable to both of them. 

For the same reason, in an appeal against that 
judgment, the Court of Appeal must be con- 
sidered to have had both the orders brought under 
its revision, A on an appeal to this House both 
the orders A both the judgments were brought 
into discussion. — Wajllingpoud v. Mutual Society 
(1880), 5 App. Cas. 085, 080 ; 50 L. J. Q. B. 49 ; 
4:i L. T. 258 ; 29 W. R. 81, II. L. 

252. — - .] — Ly^nde r. Waituman, No. 

190, mite, 

} — See^ generally^ Mortgage, Vol. 
XXXV., pp. 633 et seq, 

253. Action for principal A interest — 

Ample securities held by mortgagee.]— Tliis was a 
claim by a solicitor for a sum of £4,000 for money 
lent to liim by a thu*d party, A interest at 10 per 
cent., upon an assignment, under these circum- 
stances. Deft., L., is an engineer, A P. was his 
solicitor, A L. liaving occasion from time to time 
for advances of money, 1^. obtained such advances 
for him from a client of his named If., the advances 
being to the amount of £:5,400 at 10 per cent, 
intert^st, he himself (P.) obtauiiiig them by per- 
sonally guai‘ante(‘ing them. In March, 1884, P. 
paid off 11. A took a transfer of the debt t<j himself, 
A in the xircsent year brought an action against 
L. to recover the amount of principal A interest 
on the whole, amounting to £4,000. Deft,, in 
answer to the* action, stated that P. acted as his 
solicitor A did not explain to him the effect of the 
deed of transfer, of which deft, said he was 
ignorant ; A he stated further that the total claiui 
of pltf. was over £0,000, made up as to above 
£2,000 of claims for costs, etc., A he alleged that 
to some extent the claim was made up of compound 
interest on the advances A for (‘osts, A that ho 
believed he was m^t indebted to pltf. in the amount 
claimed, but that he never had received proper 
accounts, A tiiat until an account was taken he 
could not say wdiat sum was due. Pltf. haviug 
claimed to take judgment sunmiai'ily in the action 
as not capable of defence, the judge at chambers, 
made an order that on pltf. Cfinsenting to have the 
accounts referred, deft, should liavo leave to defend 
on paying £1,000 into court. The Divisional 
Pourt/ set aside the condition A ^ave deft, uncon- 
ditional leave to defend, agamst which pltf. 
appealed. 

Their Lordships conferred, A then suggested 
that there should be judgment for the £1,^0 to 
which pltf. *8 counsel at once assented. Deft.'s 
counsel, however, still pressed that he was entitled 
to defend without condition, urging that the 
securities held by pltf. were more tha!n sufficient, 
but this their Ixirdships said they did not believe. 
Deft.'s counsel said his client could not find £1,000, 
A if there were a judgment, pltf. could issue 
execution. Ordered that deft, must find security 
for £1,000, A then have leave to defend. — P urkiss 
V. Low (1880), 3 T. L. R. 03, 04, C. A. 

264. In Chancery Dlvislon-^tay of 

second action In King's Bench Division.]— As a 
mortgagee who brings an action in the Chancery 
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Division for an account of principal & interest 
due under the mortgage has a complete remedy by 
claiming in that action a personal order for pay- 
ment, a second action brought in the King’s 
Bench Division, while the Chancery action is 
pending, to recover principal & interest, is im- 
proper, & should be stayed. 

PouleU\*HiU^ No. 198,an<e, followed. — Williams 

V. Hunt, [1905] 1 K. B. 612 ; 74 I.. J. K. B. 364 ; 
02 L. T. 192, C. A. 

265. Arrears of interest.] — ^Poulett (Earl) 

r. Hill (Viscount), No. 198, ante. 

.] — generally. Mortgage, Vol. 

NXX\ ., pp. 656 et aeq, 

266. Partnership — Action against firm — Infant 
partner.] — specially-indorsed writ was issued 
against a firm in which there were two partners, 
one of whom waw an infant. Both partners 
appeared to the writ, the infant partner appearing 
by his guardians ad litem : — Held : notwithstand- 
ing that one partner was an infant, judgment 
could be signed against the firm under Ord. XIV., 
r. 1. — Harris r. Beauchamp Brothers, [1893] 2 
Q. B. 634 ; 63 B. J. Q. B. 99 ; 69 L. T. 373 ; 42 

W. R. 37 ; 9 T. L. H. 651 ; 37 Sol. Jo. 715 ; 4 R. 
650, 0. A. 

257. .] — An infant partner is not 

a debtor for goods supplied to his firm ; judgment 
should therefore be entered either against the 
firm excepting the infant, or against the a<lult 
membeis alone. A judgment entered, <fe a receiv- 
ing order made, against the firm simply, may be 
amended by the addition of words excluding the 
infant partner. — Loveli. & Christmas r. Beau- 
champ, [1894] A. C. 007 ; 63 L. J. Q. B. 802 ; 
71 L. T. 587 ; 43 W. R. 129 ; 1 Mans. 467 ; 1 1 R. 
45, n. L. ; ^varying S. C, suh nom. He Beauchamp 
Bros., Ex n. Beauchamp, [1894] 1 Q. B, 1, C. A 

See, ge^xcrally, Partnership, Vol. 
XXXVI., pp. 416, Nos. 858 ei seq. 

Personal representatives — Actions by & against.] 
— See Executors & Administrator.s, Vol. XXIV., 
pp. 716, Nos. 7434 et seq. 

Recovery of land.] — See Real I^operty, Vol. 
XXXVIII., pp, 773-774, 785, Nos. 1062-1067, 
1183-1184 ; jJandlord & Tenant, Vol. XXXI., 
pp. 584, Nos. 7332 et seq, 

258. Solicitor’s bill — Defendants admitting re- 
tainer & work done — Leave to sign judgment after 
appearance & before taxation — Form of order.] — 
In an action upon a solicitor’s un taxed bill of costs, 
where deft, admits the retainer & the work done, 
& only disputes the propriety of the charges, an 
order giving leave to sign final judgment under 
Ord. XIV., r. 1, may be made after appearance & 
before taxation of the bill, provided that the 
order preserves the right of deft, under the 
Solicitors Act, 1843 (c. 73), s. 37, to the costs of 
taxation of the bill, if more than one-sixth is taxed 
off it. Such an order should direct that the bill 
of costs be taxed pursuant to that statute, & that 
judgment be signed for the amount of the master’s 
allocatur, — Smith v, Edwardkh (1888), 22 Q. B. D. 
10 ; 68 L. J. Q. B. 227 ; 60 1.. T. 10 ; 37 W. R. 
112; 6 T. L. R. 74, C. A. 

259. Denial of retainer & counterclaim for 

negligence — Defendant not appearing at mal.] — 
A solicitor brought an action against a client for 
payment of his bill of costs. Deft, denied the 
retainer of pltf., made a counterclaim for 
negligence. Deft, did not appear at the trial, 
& pltf. produced evidence in support of the allega- 
tions in his statement of claim : — Held : pltf. 
was entitled to judgment as follows : “ Dismiss 
counterclaim, with costs to be paid by deft. 
Refer the bill of costs on wliich this action is 


brought to the taxing master for tapuition, pur- 
suant to the Act of 1843. Pltf. to give credit at 
the time of taxation for all sums recovered by him 
from or on account of the deft. Deft, to pay the 
amount of the taxing master’s certificate on taxa- 
tion (adding thereto or deducting therefrom, as 
the case might acquire, the costs of taxation), 
together with the costs of the action up to &; 
including the hearing, &; the costs of the appeal.” — 
Bumley V, Brooks (1889), 41 Ch. D. 323 ; 58 
B. J. Ch. 494 ; 61 B. T. 172 ; 37 W. R. 454, C. A. 

260. Action for untaxod amount — Work 

done after act of bankruptcy — Before adjudication.] 
— ^An appeal from an order directing a solicitor, T., 
personally to pay the costs of an appeal from the 
decision of the master giving leave to defend an 
action. 

It appeared that pltf. in the action was W., a 
bankrupt, & clerk to the solicitor T. 

Tlie action was for £20 9s. 4d., the amount of 
an untaxed bill of costs alleged to be due to W., 
who, at the time the work was done, was a solicitor, 
but had since been struck off the rolls. An 
application for judgment, under Ord. XIV., was 
made. The master, on being informed that the 
work done by W. was done after an act of bank- 
ruptcy by him & before the adjudication, was of 
opinion that he had no right to recover, & gave 
unconditional leave to defend. Costs to be deft.’s 
in any event. On an appeal against this the 
judge, on Nov. 20, 1890, dismissed the appeal, 
“ with costs to be taxed & paid by pltf.’s solicitor, 
T., to the deft.” This was the order appealed 
against. The court dismissed the appeal, but 
varied the order. — Ward v, Procter (1891), 7 
T. B. R. 244, D. C. 

261. Delivery more than twelve months 

before action brought — Taxation.] — ^Wliere a 
solicitor sues by a specially indorsed writ to 
recover the amount of a bill of costs, which has 
been delivered more than twelve months before 
action brought, & applies for leave to sign final 
judgment for the amount thereof under Ord. XIV., 
deft, in the absence of special circumstances entitling 
him to liave the bill taxed under the Solicitors 
Act, 1843 (c. 73), s. 37, is not entitled, upon 
showing a reasonable ground of objection to a 
few only of the items in the bill as being unreason- 
able in amount, to have the whole bill taxed, but 
the court, in the exercise of its general jurisdiction, 
will give leave to defend as to the items objected 
to so as to have those items inquired into by taxa- 
tion or otherwise. — Jones & Son v, W hitehouse, 
[1916] 2 K. B. 61 ; 87 B. J. K. B. 840 ; 119 B. T. 
92 ; 62 Sol. Jo. 604, C. A. 

262. Order referring bill to master for 

taxation — Leave to sign Judgment for amount 
found due — “ Proceedings for taxation.”] — By 
Ord. BXV., r. 27 (29a), of the Rules of the Supreme 
Court in taxations under the Solicitors Act, 1843 
(c, 73), of a solicitor’s fees, charges & disburse- 
ments, no such disbursements shall be allowed 
which have not been actually made before delivery 
of the bill of costs, unless the bill shall expressly 
state that they have not then been made, h shall 
set out the unpaid items of disbursements under 
a separate heading in the bill, in which case they 
may be allowed if they are actually made before 
the commencement of the proceeding in which 
the taxation takes place & are made in discharge 
of an antecedent liaoility of the solicitor (including 
counsel’s fees) properly incurred on behalf of the 
client ; provided that if the proceedings for 
taxation shall have been commenc^ by the client 
or a third party, payments made by the solicitor 
pending such proceedings in discharge of any such 
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antecedent liability so set out in the bill (including 
counsers fees) may be allowed if actually made 
before the commencement of the taxation. 

A solicitor issued a specially indorsed wnt 
a summons for judgment against his client upon a 
bill of costs. On March 23, 1921, ^ order was 
made imder Ord. XIV. that the bill should be 
referred to the master to be taxed pursuant to the 
Solicitors Act, 1843 (c. 78), & that the solicitor 
should be at liberty to sign judgment against the 
client for the amount found due to the solicitor 
by the master’s allocatur. The bill expressly 
stated that certain fees to counsel had not been 
paid, &: these fees were set out under a separate 
heading in the bill as indicated by Ord. LXV., 
r. 27 (29 a). On April 1, 1921, the fees were paid. 
On April 9, 1921, the taxation commenced. The 
client objected to the fees being allowed as dis- 
bursements, the taxing master upheld the 

objection : — Held : the order of March 23 repre- 
sented the result of two proceedings (1) a summons 
for judgment by the solicitor ; (2) a summons by 
the chent for taxation of the bill under the Solicitors 
Act, 1843 (c. 73), s. 37 ; therefore “ proceedings 
for taxation : had been commenced by the 
client ” within the meaning of Ord. IjXV., r. 27 
(29a), & consequently the taxing master had 
power to allow the fees. 

Smith V. Edwards^ No. 868, ante, followed & 
applied . — ^mith r. HowKvS, [1922] 1 K. B. 590 ; 91 
1.. J. K. B. 388 ; 126 L. T. 625 ; 66 Sol. Jo. 367, C. A. 

263. .] — In an action by 

solicitors on foot of an untaxed bill of costs, the 
court, on motion by pltfs. under Ord. XIII., r. 2 
(Ireland), referred the costs for taxation subject 
to credits, A ordered judgment to be entered for 
the amount to be certified. — L akktn v, MTnerney 
( 1886), 16 L. R. Ir. 246. 

264. Bill of exchange taken by solicitor for 

agreed amount.] — A solicitor cannot evade his 
obligafion to deliver a bill of costs by taking a bill 
of exchange from his client for an agreed amount. 

On March 22, 1910, deft, entered into an.agree- 
ment with his solicitor, whereby deft, agreed the 
costs due from him to the solicitor for work done 
at the sum of £2,000 A gave him a bill of exchange 
for that amount payable on demand ; the payment 
not to be enforced for two years. In 1912 the 
receiver of the property of the solicitor’s firm, 
appointed in a partnership action, presented the 
bill, which was dishonour^, & then brought an 
action on the bill in the name of the firm against 
deft., claiming £2,000 A interest from March 22, 
1912. Deft, obtained leave to defend the action 
&, without delivering a defence, he issued a sum- 
mons (which was not intituled in the matter of 
the Solicitors Acts) asking for an order that pltfs. 
should deliver to him a complete bill of costs for 
work done up to Dec. 11, 1909 ; that the agree- 
ment should be inquired into under the Attorneys’ 
& Solicitors’ Act, 1870 (c. 28), s. 4, & the Solicitors’ 
Remimeration Act, 1881 (c. 44), s. 8, & the bill 
taxed ; & that proceeding in the action should 
be stayed : — Held : the client was entitled under 
the Acts of Parliament to have a complete bill of 
costs delivered &> an inquiry into the agreement ; 
the solicitor could not escape from his liability by 
taking a bill of exchange for the agreed amount ; 
the mimmons must be headed under the Acts of 
Parliament ; & the action ought not to be stayed. 
— Ray V. Newton, [1913J 1 K. B. 249 ; 82 L. J. 
K. B. 126 ; 108 L. T. 318 ; 67 Sol. Jo. 130, C. A. 

265. Stock Exchange transactions — Whether 


payment into court ordered*] — Deft, appealed 
from a judge at chambers, who, upon a summons 
under Ord. XIV., r. 1, had order^ him to bring 
the whole amount claimed into court as a con- 
dition to defend. The claim indorsed on the 
writ was for differences on Stock Exchange trans- 
actions & amounted to £6,400. A question was 
raised as to whether the Gaming Act, 1892 (c. 9), 
applied to Stock Exchange transactions : — Held : 
Ord. XIV. miist be applied with great caution to 
Stock Exchange transactions ; the power of a 
judge to order the whole amount into court ought 
to be exercised with reluctance in such cases. 
The practical result of an order to bring in so large 
a sum was to deprive deft, of his defence, if any, 
&; by a side wind do away with it. In many other 
cases where deft, had had pltf.’s money, such orders 
were most properly made ; but in the present case, 
where deft, had had none, the imposition of such 
a condition was to take away his defence. Again, 
the Gaming Act, 1892 (c. 9), had not yet received 
the construction of the court with regard to 
transactions of this nature. Deft, would have 
unconditional leave to defend. — R eaveley v, 
Nicolopulo (1803), 28 L. J. N. C. 508. 

266. Question for Jury.] — Woodat^t. v. 

Cresswell, No. 194, ante, 

Windlng-up — Voluntary — Set-off by contribu- 
tories agAlnst calls.] — Sec Companies, Vol. X., 
pp. 998, Nos. 6926 et seq, 

267. Work done — Good defence to action on 
merits.] — Runnaci^s v, Mesquita, No. 177, ante. 


F, Signing ,Jud(jmcnt, 

See R. H. C., Ord. XIV., rr. 1, 3, 6, pp. 277, 281, 
284, ante. 

Claims tor Interest .] — See Bilij^; of Exchange, 
Vol. VI., pp. 472, 473, Nos. 3005 3012 ; Money, 
Vol. XXXV. p. 191, Nos. 190-193. 

Costs.]— Part LXXXVI., post. 

Judgment for part of claim .] — See Sub-sect. 8, 
H., post. 

Judgment against one or more of several defen- 
dants .] — See Sub-sect. 8, I., jTosf, 

Reference to master.]— See Sub-sect. 8, J., post, 

268. Judgment signed for amount actually due.] 
— It is competent to pltf. in an action upon a 
common money bond within the meaning of 4 & 5 
Anne, c. 16, s. 12, to proceed under Ord. XIV. 
for the purpose of obtaining final judgment. 

The indorsement is rcaJLly as good a special 
indorsement as it has ever been my lot to see. 
He [counsel] says it is bad because it claims £500, 
whereas there can only be judgment for £260 ; 
& under r. 1, the application is “ for liberty to 
enter final judgment for the amount indorsed.” 
If this is so, Ord. XIV. will be brought to a stand- 
still ; bnt I have dealt with scores of summonses 
in which pltf. has claimed, for example, £100 & 
taken £60, & r. 4 expressly says that ” pltf. shall 
have judgment forthwith for such part of his 
claim as the defence does not apply to, or as is 
admitted ” (Smith, J.). — Gerrard v, Clowes, 
[1892] 2 Q. B. 11, 12, 13 ; 67 L. T. 204 ; evb nom. 
Gerard v, Clowes, 61 L. J. Q. B. 487, D. C. 

269. .] — iudgment signed for more than 

the amount actually due is an irregular judgment, 
which deft, is entitled to have set aside ex ddbUo 
justUice, — Hughes v, Justin, [1894] 1 Q. B. 667 ; 
63 D. J. Q. B. 417 ; 70 L. T. 806 ; 42 W. R. 889 ; 
10 T. L. R. 291 ; 9 R. 212, C. A. ; sub nom. 
Hodges v, Justin (No. 1), 38 Sol. Jo. 270. 

270. Right to set aside judgment signed for 

exorbitant amount — ^Defendant not appeaitog.] — 



Part IV. — Indorsements of Claim, 


295 


The indorsement upon a writ of summons in an 
action on a bill of exchange contained a claim 
for expenses of noting & for interest at 6 per cent, 
from the date of the writ until payment : — Held : 
the writ was a specially indorsed writ within Ord. 
Ill,, r. 6, by reason of the provision of the Bills of 
Exchange Act, 1882, s. 67, which declares that such 
expenses & interest shall be deemed to be liquidated 
damages ; & therefore that leave could be given 
to enter judgment upon such a writ under Ord. 
XIV., r. 1. 

It follows that this writ is specially indorsed 
within the meaning of Ord. III., r. 0, & Ord. XfV. 
is applicable. It was said that the result is to give 
ower to the master or judge at chambers to assess 
amages. But there is really nothing in that 
argument. What the master or judge at cham- 
bers has to do is to consider whether he will allow 
judgment to be signed or not for the amount of 
the claim. If he thinks the amount indorsed 
for interest fair & reasonable, he will allow judg- 
ment to be signed ; if he thinks it unfair <fe 
unreasonable, & that it would not be recovered 
at the trial, he will refuse leave to sign judgment. 
If he decides wrongly, there is an appeal from his 
decision. Therefore I do not see any hardship 
in that respect. Then it was further suggested 
as a matter of hardship that, if such a writ as this 
is a specially indorsed writ, such a writ might be 
indorsed with an exorbitant claim for interest, 
& then, if deft, did not appear, judgment might 
be signed against him for such claim. If that is 
so, where is the hardship ? Deft, niight liave 
appeared, &, by not doing so, is in default ; &, 
even then, if he could show any reasonable excuse 
for such default, the court would set aside the 
judgment & let him in to defend on terms (Lord 
Esher, M.Ii.). — IjAwrence & Sons v . Wiixcocks, 
[1892 J 1 Q. B. 690, 099, 700 ; 01 L. ,1. Q. B. 519 ; 
06 L. T. 511 ; 40 W. B. 419 ; 8 T. L. B. 484 ; 
30 Sol. Jo. 395, 0. A. 

271. Mesne profits.] — Pltfs. issued a writ 

indorsed with a claim for possession of here- 
ditaments at S., of which pai’ticulars were given 
with a statement that deft, had been tenant to 
pltfs., & that his tenancy had expired by notice 
on a given day, the pltfs. claimed “ possession 

£80 for mesne prolits.” They then applied 
under Ord. XIV., r. 1, for liberty to sign linal 
judgment for possession & the £80 claimed for 
mesne profits. By affidavit in support of the 
application the £80 was claimed as double rent 
for six months on accoimt of the deft., having 
refused to deliver up poasession. On the hearing 
of the application the judge gave liberty to 
pltfs. to sign final judgment for possession “ & 
for mesne profits to be calculated up to the date 
of pltfs. obtaining possession ” : — Held : this 
order was right, for whether double rent could be 
recovered or not, the writ was not vitiated by pltfs. 
claiming it by affidavit & the judge was not 
confined to giving mesne profits up to the time 
of the order, & was not bound to put pltfs. to a 
second action to recover mesne profits between the 
time of judgment the time of recovering pos- 
session. — Southport Tramways Co. v , Gandy, 
[1897] 2 Q. B. 60 ; 60 T.. J. Q. B. 632 ; 70 L. T, 
816 ; 46 W. R. 684, C. A. 

272. Where Judgment not signed more than 
twelve months after order obtained — Whether 
notice of intention to proceed necessary.] — Where, 
an order having been obtained for judgment under 
Ord. XIV., judgment is not signed until more 
than twelve months afterwards, the case does not 
come within Ord. LXIV., r. 13, & therefore it is 
not necessary that the notice of intention to 


proceed required by that rule should have been 
given before signing judgment. — Deighton t?. 
Cockle, [1912] 1 K. B. 206 ; 81 L. J. K. B. 497 ; 
105 L. T. 802, O. A. 

(7. Examivaiion of Defendant or Officer of 
Corporation, 

R. S. C., Ord. XIV., r. 3. (c) Tho Judge may, If he thinks fit, 
order the defendant, or In the case of a corporation, any officer 
thereof, to attend and be examined upon oath, or to produce 
any leaseH, deeds, books, or documents, or copies of or extracts 
therefrom. 

273. Power only exercised In exceptional cases.] 

— The action was brought on a bill of exrlmnge. 
Deft.’s affidavit stated that the bill was originally 
obtained from him by fraud, & pltf. alleged tlmt 
he was a bond fide holder for value. The district 
registrar ordered the parties to attend & be 
examined before him, under Ord. XIV., r. 3. 
After an investigation lasting four days, the dis- 
trict registrar made an order for judgment. 

It has been settled law for twenty years that 
where there is fraud in the inception of a bill, 
there is no longer a presumption that value has 
been given & the onus of proof is shifted. Where 
deft, says that a bill was obtained from him by 
fraud, that he therefore desires to have the fact 
that value was given by pltf. strictly proved, there 
is no pow’er upon a summons under Ord. XIV. 
to test the story of either party. It ought only 
to be in an exceptional case that the powers given 
by this rule of examining the parties is exercised. 
It i.s the first time I ever heard of its being done. 
If it became a practice it would lead to great 
expense & to actions being tried upon the summons 
under Ord. XIV. which was never intended to be 
done (Field, J.). — Millard v, Baddeley, [1884] 
W. N. 90 ; Bitt. Bep. in Ch. 125. 

J7. Jndqmenifor Part of Claim, 

R. S. C., Ord. XIV., r. 4. If It appears that the defence set 
up by the defendant applies only to a part of the plaintlff*a 
claim, or that any part of his claim is admitted, the plaintifT 
shall iiave judgment forthwith for such part of his claim as the 
defence does not apply to or as is admitted, subject to such 
terms, if any, as to suspending execution, or tho payment of 
the amount levied or any part thereof Into Court by the sherifif, 
the taxation of co.sts, or otherwise, as the Judge may think fit ; 
and the defendant may be allowed to defend as to the residue of 
the plaintiff’s claim. 

274. Admission of part of claim — Defence upon 
merits as to residue — ^Leave to defend not made 
conditional on payment of amount admit^d.] — 

When upon showing cause against an application 
for leave to sign final judgment under Ord. XIV., 
deft.’s affidavit admits part of the claim to be due 

discloses a defence upon the merits as to the 
residue, there is no power under r, 4 to require 
deft, to pay to pltf. the amount admitted to be 
due as a condition of being allowed to defend as to 
the residue. The proper order is that pltf. have 
jud^ent frr the amount admitted ; deft, to be 
at libei’ty to defend as to the residue. — Dennis v, 
Seymour (1879), 4 Ex. D. 80 ; 42 L. T. 31 ; 27 
W. R. 475. 

275. Where claim disputed — Judgment given for 
part of claim — ^Leave to defend as to residue — 
Upon payment of part for which Judgment ob- 
tained.] — The claim indorsed on the writ of 
summons was £173 17s. 6d., for money lent & 
interest. 

Pltf. obtained judgment for £101 14a. 6d. under 
Ord. XIV., leave to defend as to the residue being 
given to deft, on condition of his paying the above 
sum of £101 14a. 6d. to pltf. Deft, acoordi^ly 
paid that sum to pltf., who thereupon obtained 
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Seel, 0 . — Specwl indorsetneftts : Suh-sect, 8, H., J., 

from a master an order under the County Courts 
Act, 1888 (c. 43), s. 05, for the trial of the action 
in a county court. The judgre, at chambers, 
having leferrod tlie matter to the coui*t, Denman 
& Wiixs, JJ., in the Queen’s Bench Division, 
differed in opinion, Denman, J., holding that the 
master had, A Wills, J., that ho had not, jimis- 
diction to make the t>rder. Wills, J., having 
withdrawn liis judgment, the master’s order stood. 
Tlie deft, appealed : — Held (reversing the deci- 
sion of the Queen’s Bench Division): that “pay- 
ment ’’ in County Courts Act, 1888 (c. 43), s. 65, 
meant payment before action, & there was there- 
foi*e no jurisdiction, under that section, to order 
the trial t>f the action in the county court. — 
Hodgson r. Beil (1890), 21 Q. B. D. 525; 69 
L. J. Q. B. 231 ; 62 L. T. 481 ; 30 W. B. 326 ; 
6 T. L. B. 211, C. A. 

276. .] —This was an appeal 

from an oitler of judge at clmmbers giving pltf. 
liberty to sign judgment in the action in default 
of deft, paying £50 into court within seven days. 
The action was brought by G. JI. &; Co., I-itd., 
by (\ K. V., their voluntary liquidator, against 
E. B., & the writ, which was specially indorsed 
under Ord. HI., r. 6, claimed : (1) £40 from deft, 
as the maker of a promissory note for that sum 
dated March 12, 1<S88, payable on demand ; (2) 
£50 money due from deft, as a member of G, H. 
A Co., Ltd. (being a company incorporated under 
the Companies Act, 1802) in respect of fifty shares 
of £1 each, which shares deft, applied for by sign- 
ing the memorandum of association of the com- 
pany on Feb. 29, 1888 ; & also (3) £40 11s. 5d., 
money had received by deft, for the use of the 
company & not accounted for : making a total of 
£130 11s. 5d., from whicli was deducted a sum of 
£17 3s. 5d. for ca.sh wages paid by deft, on behalf 
of the company, leaving £113 8s. due. Pltf. 
having applied under Ord. XIV., r. 1, for liberty 
to sign judgment, an order was made by a master 
at chambers, that, upon payment into court 
of £63 within seven days, deft, should be at liberty 
to defend the action, <fc that in case default was 
made in such payment pltf. should be at liberty 
to sign judgment for the amount indorsed on the 
writ, with interest if any, costs to be taxed. On 
appeal the judge at cliambers varied the order 
of the master, ordered that the sum directed 
therein to be paid into court should be reduced 
to £50. Deft, appealed. 

I am of opinion that the order of the judge at 
chunibei*8 must be vaiied. In substance I think 
he was right upon the point which has been argued 
before us, but in detail 1 think the order is incor- 
rect. The order of the master was, that deft, 
should have leave to defend on bringing into court 
the sum of £63 within seven days, but that in 
case default should be made in the payment into 
court of this sum, pltf. should be at liberty to 
sign judgment for the whole amount, & the judge 
allowed this order to stand, only reducing the 
amount to be paid into court to £50. This form 
of order is admittedly wrong, since, if deft, lias 
shown that he has a good def(*nce to the claims 
upon the promissory note & for money received, 
he is entitled to unconditional leave to defend as 
to them. As to the claim for money due in 
respect of calls upon shares in the company, 1 am 
quite clear that deft, has failed to sliow that he lias 
a good defence (Denman, J.). — Hoby & Co. v. 
BrocH (1890), 62 L. T. 404, 405, 406 ; 69 L. J. Q. B. 
247, D. 


277. Judgment for part of claim — ^Leave to 
defend as to residue.] — Purkiss i;. Ix)w, No. 253, 
ante, 

I, Judgment against One or More of Several 
Defcndatds, 

R. S. C.. Ord. XIV., r. 6. If it appears to the Judge that 
any defendant has a good defence to or ought to be permitted 
to defend the action, and that any other defendant has not 
such defence and ought not to be permitted to defend, the 
former may be perndtted to defend, and the plaintiff shall be 
entitled to enter final Judgment against the latter, and may 
issue execution upon such judgment without prejudice to his 
right to proceed with his action against the former. 

See, generally, Estoppel, Vol. XXI., Supp. 

Effect of res Judicata — Joint parties.] — See 

Estoppel, \'o1. XXI., pp. 218-222, Nos. 638 568 ; 
Supp. 

Joint & several parties.] — See EsTOPi*KT., 

Vol. XXI., p. 223, Nos. 569-572 ; Supp. 

Alternative parties.] — See Estoppel, Vol. 

XXI., pp. 223 225, Nos. 573-585 ; Supp. 

Strangers.] — See Estoppel, vol. XXT., 

pp. 225, 226, Nos. 586-593 ; Supp. 

Estoppel against estoppel — Judgment against one 
co-defendant — By arrangement between plaintiff & 
other co-defendant.] — See Estoppel, Vol. XXL, 
p. 233, No. 637. 

278. Plaintiff not precluded from proceeding 
against other defendant.] — I^ltf. by entering judg- 
ment in default of appeai‘ance against, one or two 
joint defts. does not abandon his right to proceed 
to judgment against the other deft.- PlM v. 
Coyle, L19031 1 I. B. 457. 

.7. Reference to Master by (Untsoit or Summary 
Disposal, 

R. S. C., Ord. XIV., r. 7. Upon the hearing of the applica- 
tion, with the consent of the parties, an order may he made 
referring the action to a Master, or the action may l»c hnaliy 
disposed of ii^lthout appeal in a summary manner. 

279. Form of order for ref erence — Statement 
that order made with consent.] — Upon an applica- 
tion for judgment under Ord. XIV., tJie action 
was referred to a master under r. 7, A in the result 
he made an order after the (*xpiration of twenty- 
one days from service of the writ, that pltf. be at. 
liberty to sign final judgment for a sum exceeding 
£20 but less tlian £50, with costs of the action, 
which he fixed at a specific sum, & with costs of 
the reference and awaid to be taxed on the High 
Court scale, A he certified that the action was 
fit to be brought in the High Court. On an 
appeal from this order to the judge at chambers : — 
Held : as there had been no order extending the 
time - twenty-one days from the service of the 
writ — within which by the proviso to the County 
Courts Act, 1888 (c. 43), s. 116, a pltf. who obtains 
judgment under Ord. XIV. for upwards of £20 
is entitled to costs on the High Court scale, pltf. 
was only entitled to costs of the action on tlie 
county couit scale ; but, with respect to costs 
of the reference A award, the master must be 
deemed to be an arbitrator witli the same power 
as an ordinary arbitrator lias of awarding and 
certifying for costs, & therefore that his order in 
this respect was right. 

The reference to the master can only be made by 
consent of the parties (Ord. XIV., r. 7). In the 
case before me there was some uncertainty as to 
whether such consent was given. I think that 
consent was sufficiently expressed ; but there 
ought to be no doubt in the matter. The master 
should explain to the parties that lie can only 
make such an order by consent, & this equally 
so whether it be for a town or country case. 
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Moreover, the word “ adjournment ” in not 
coiToct. There should be an order drawn up. 
Sc it should recite that it was made by consent 
(Philltmohe, J.). — Hay()ockh, JiTo. v. Mul- 
HOLLAND, ri904] 1 K. B. 146, 140, 147 ; 73 

Ju J. K. B. 126 ; 90 L. T. 88 ; 62 W. R. 400, 
1). C. 

- — .] —See Appendix K., No. 9o, Yearly 
Supremo (^ourt Practice. 

280. Appeal from decision of master — Whether 
to Divisionai Court.] — Where an action is referred 
to a master under Order XIV., r. 7, an appeal 
does not lie from his decision direct t/O the O. A. 

Queer e : whether in such a case an a]) peal will 
lie to tlie Divisional Oourt. — Fiiaseu Fiiaheh 

(No. 1), [1904] 1 K. B. 56; 73 D. .1. K. B. 6; 
89 J.. T. 491 ; 62 W. K. 147 ; 20 T. L. R. 54 ; 
48 8ol. Jo. 67, 0. A. 

281. -.] — When, under Ord. XIV., r. 7, 

an action is, with the consent of the parties, 
ordered to be referred to a mtister, an appeal lies 
from his decision to a Div isional (.'ourt. — F rarer 
r. h^ASER (No. .2), [1905] 1 K. B. 368 ; 74 

L. .1. K. B. 183 ; 92 L. T. 341 ; 53 W. R. 310 ; 
21 T. L. R. 186 ; 49 Sol. Jo. 203, F. A. 

.] — See^ 'uowy Ord. LIV., r. 22 a, 

Part LXV., Sect. 2, sub-sect. 10, B., imsi, 

282. Costs of action & reference — Discretion of 
master.] — H aycocks, I/h). r. Mulhoixand, No. 
270, 

.] — A’ec, ROM’, County Court Act, 

1019, s. 11, as amended by Administration of 
.Justice Act, 1925, s. 20. 

7i. Directions as to Trial -Short Causae List, 

R. S. C., Ord. XIV., r. 8. {a) Where leave, whether conditional 
or unconditional, is Riven to defend, the Judge shall have 
power to give all such directions as to the further conduct of 
the action as niiglit be given on a summons for directions under 
Order XXX.. and may order the action to be forthwith set 
down for trial. 

(ft) A special list shall be kept for the trial of causes in which 
leave to defend has been given under this Order, and iu widch 
the Judge is of opinion tliat a prolonged trial will not be requisite ; 
and tile Judge may, if he thinks it advisable, order any such 
action to be put into such list. 

(c) The Judge may, if ho thinks fit, order any such action to 
he transferred to the new procedure list constituted under 
Order XXXVIIIa ; and may direct that the aflidavit filed by 
the defendant under this Order shall serve in lieu of a defence, 
subject to any direction of the Judge taking tlie new procedure 
list and thereafter the action shall proceed in accordance with 
and subject to the provisions of Order XXXVIIIa. [Added by 
R SX\ {New Procedure), 1932.] 

See R. S. C., Ord. XXXVIIIa., r. 12,PartXCIV., 
post 

SVr, also. R. S. C\, Ord. XIV., r. 6, p, 281, ante, 

283. Jurisdiction to give directions — Affidavit 
not in conformity with rule.]— As 1 have said, in 
toy judgment the affidavit in this case falls 
short of the requirements of Ord. XIV., r. 1. . . . 
It follows from that, in the present case, not only 
that the order for judgment cannot stand, but 
that there was no jurisdiction upon that apiilica- 
tion to give any directions as to trial of the action. 
Sc the order giving tliose directions must be set 
aside (Vaughan Williams, L.J.). — Symon Sc Co. 
V. PAijtfEU’s Stores (1903), Ltd., [1912] 1 K. B. 
269, 206 ; 81 L. J. K. B. 439 ; 106 L. T. 176, 
C. A. 

284. When unconditional leave to defend granted 
— Defendants’ right to trial with Jury.] — Where on 
a summons under Ord. XIV. an order has been 
made giving deft, leave to defend without any 
condition or direction os to mode of trial, the judge 
at chambers cannot on a subsequent summons 
deprive the deft, of his right imder Ord. XXXVI., 
r. D, to have the action tried with a jury. — W ui^fk 

10 * 


r. 1)E Braam (1899), HI j.. T. 533 ; 16 T. L. R. 
61, C. A. ; 8iU) no7n. Wooi.fe v. Dk Braam, 
48 W. R. 161. 

285. .] — Upon an application under 

Ord. XIV. for leave to enter final judgment the 
master made the following order : “ It is ordered 
that deft, bo at liberty to defend this action, & 
that the action be set down in the short cause list 
for trial. Deft, then applied for an order that 
the action bo tided with a jury: — Held: as the 
order giving leave to defend imposed no conditions 
as to the mode of trial, deft, was entitled imder 
Ord. XXXVI., r. 6, to have the action tried with 
a jurJ^~ Macartney v. Macartney (1909), 
25 T. L. R. 818. 

286. .] -Upon an application under 

Ord. XIV. for leave to sign final judgment a 
master gave unconditional leave to defend & 
ordered the trial to be before a judge in Middlesex. 
This order was affirmed on appeal by a judge 
in chambers, but was not further appealed against. 
Deft, subsequently applied under Ord. XXXVI., 
r. 6, for a trial with a juiy : — Held : the fact 
that the order directing a trial by a judge had not 
been ap]>ealed against was fatal to the application 
for trial by a jury. — Kelsey v, Doune, [191^ 
2 K. B. 482 ; 81 L. J. K. B. 603 ; 105 L. T. 856, 
C. A. 

287. No jurisdiction to restrict defence.] — 

The action was brought against deft, as acceptor 
of a bill of exchange for £50, dated June 1, 1893, 
drawn by S., payable four months after date to 
the order of S. & indoi*8ed to pltf. The action 
was refeiTed to the short cause list under Ord. 
XIV. The order of the master was as follows ; 
“ This action is to be referred to the short cause 
list, the sole question being whether pltf. is the 
bond fide holder for value.” It was admitted that 
the bill was overdue when pltf. took it, & the 
question before the judge was whether it was 
open to deft, upon this order to object that 
pltf. w^as not the holder in due course, & t^t 
he took the bill subject to all the equities attaching 
to it. Deft, alleged that the acceptance was 
given by him to S. for liis accommodation & 
subject to the terms of an a^eement in writing 
between S. & himself. The judge held that he 
could only go into the question whether pltf. 
w^as a bond fide holder for value, & he gave judg- 
ment for pltf. with costs. Deft, appealed. 

I do not understand the order of the master 
as restricting the right of deft, to make such 
defences to the action as he can, but rather as 
explaining the reason why he thinks it a proper 
case to go into the short cause list. If that is 
not the meaning of the order, I doubt whether 
the master, having given leave to defend, can 
dictate to deft, how he should restrict his defence 
(Davey, L.J.). — Langton v. Roberts (1894), 10 
T. L. R. 492, C. A. 

288. Sham defences struck out— Good 

defences tried as short cause.] — Appeal from the 
judge in chambers. An action was brought by 
pltf. for the amount of a solicitor’s bill of costs. 
He proceeded under Ord. XIV., & deft., on 
appearing to the writ of summons, set up in her 
affidavit three separate defences — neghgence, 
fraud Sc that being a married woman she h^ no 
separate pi-operty. The master gave unconditional 
leave to defend, but the judge ordered that the 
first two defences should be struck out. Sc that 
the third should be tried as a short cause under 
Ord. XIV., r. 8 (6), Deft, appealed from this 
order. Counsel for deft, argued that there was 
no power to limit the defence, Sc that the judge 
could only impose terms as to costs. If it were 
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£yed* 6. — Special indoreemerUe : Suh-secL 8, 

M. ; ^ubsect, 9, Sect 7.] 

otherwise deft.*s affidavit under Old. XIV. would 
amount to a pleading* 

The court, in dismissing the appeal, considered 
that the point taken by appellant was one of 
genera] importance. The judge in chambers 
thought that one of the defences mentioned in 
deft.’s affidavit under Ord. XIV. w^as good, & 
that the other two were sham defences which 
ought not to stand between pltf. & judgment. 
Ord. XIV.. r. 0. laid down that “ leave to defend 
may be given unconditionally or subject to such 
terms as to ghing security, or time & mode of 
trial ... or otherwise, as the judge may think 
tit.” The contention of appellant amoimted to 
this : that if deft, liad twelve defences, all of 
which were bad, pltf. might sign judgment, but 
that if one of them were good deft, might harass 
pltf. with all of them. That was a construction 
which they could not put upon Old. XIV., r. 6. — 
Bolton r. Thorne-Oeoroe (1894), 38 8ol. Jo. 
683. 

289. When order for directions made — Refusal 
of application to add defendant — Order not con- 
taining reference to refusal of application — Fresh 
summons for leave to add defendant.] — This was an 
action based upon a written contract purporting 
to be made by an agent on behalf of deft. An 
application for judgment under Ord. XIV. was 
made on Oct. 11 to the vacation master. Deft, 
denied the agent’s authority, & the master there- 
upon gave leave to defend, & then, pursuant to 
Ord. xrv., r. 8 (a), he proceeded to make an 
order for directions. Counsel for pltf. asked for 
leave to €uid the agent as a deft, in order to claim, 
in the alternative, against him for damages for 
breach of warranty of authority. 

This was refused, but the order as drawn up 
contained no reference to the application or its 
refusal. Subsequently, on Oct. 24, after time for 
appealing from the refusal had expu*ed, pltf. took 
out a fresh summons asking for leave to add the 
agent, & this summons was dismissed by the 
master, to w^hom the action had been assigned, on 
the ground that the matter was res judicata. 
ntf.’s appeal w^as allowed. 

It cannot be taken that ever> thing which is 
asked for upon the heai’ing of a summons for 
directions, & which is not allowed was matter 
of a res judicaia. No doubt all the applications — 
c.g. as to whether there should be pleadings or 
discovery or the like — ^which were specified as 
matters to be dealt with & considered in the forms 
of summons & order must be taken to be finally 
refused, so far as the master is concerned, if they 
are not granted. But as regard cases like the 
present, where something is asked for on the spur 
of the moment & during a discussion, & where 
there is no record of its refusal, a fresh application 
can be made (Phjllimobk, J.). — Pigoott v. 
Bartlett (1899), 34 L. Jo. 602. 

290. £Intry of action In short cause list — 

R. S. C., Ord. XIV., rr. 1, 6, 8.] — Appeals from 
two orders in chambers giving defts. respec- 
tively leave to defend in each case on condition 
that the action should be entered in the 
special list, known as the short cause list, imder 
Ord. xrv., r. 8 (6), & tried by a judge alone. 
In the first case pltfs. claimed £802 lOs. 2d. for 
^ " sold & delivpred. The writ was specially 

indorsed, & pltfs. took out a summons for leave 
to sign final judgment under Ord. XIV., r. I. 
In the second case pltis. claimed £9,676, alleged 
to be due upon a guarantee in writing, & in like 


manner applied for leave to sign judgment. In 
each case the affidavits in answer raised a triable 
issue. 

In each case the master made the order as 
above stated. In the first case MaoKiknon, Jm 
affirmed the order of the master. In the second 
case, Macnaghten, J., oi'dered that the partis 
should each file an affidavit of documents, & in 
other respects affirmed the order of the master. 
In this case pltfs. did not object to trial by a 
judge alone, but did object to the case being 
entered in the short cause list. Pltfs. in each 
case appealed, on the ground that the judge in 
chambers, giving leave to defend, had no power 
to impose the condition of giving this leave, that 
the cose should be tried in the short cause list. 
Appellants in the first case also insisted that there 
was no power to impose the condition that their 
case should be tried without a jury ; — Held : a 
judge refusing pltf. leave to sign judgment under 
Ord. XIV., r. 1, is not bound to give deft, uncon- 
ditional leave to defend ; but, in allowing him to 
defend, may under Ord. XIV.,. r. 6, impose the 
condition that the case shall te entered in the 
short cause list, &, notwithstanding Ord. XXXVI., 
r. 6, may add the condition that the case shall be 
tried by a judge without a jury. 

Scrutton, L.J. (dissenting), w'as of opinion 
that, although on giving leave to defend an order 
may be made under r. 8 (6) of Ord. XIV. for 
entering an action in the short cause list, no 
condition either that this shall be done or that the 
action shall be tried without a jury can bo imposed 
except under r. 6 of that Order, & then only when, 
but for the condition, the judge is prepared to 
give the pltf. leave to sign judgment imder r. 1 . 

The appeals were dismissed. — Kodak, Ltd. v. 
Alpha Film Cokpn., Ittd., Huth (Frederick) & 
Co. V. Jackson, [1930] 2 K. B. 340 ; 99 L. J. K. B. 
692 ; 74 Sol. Jo. 370, C. A. 

291. Where defendant ordered to bring 

disputed amount into court.] — This was an appeal 
from an order of the judge in chambers, directing 
that the action should be put into the list of short 
causes, also that deft, should bring the full 
amount claimed into court. The action was 
brought upon a bill of exchange given by the deft, 
to pltf. in payment for cortaon goo^. Deft, 
admitted a part of the claim disputed the right 
of the pltf. to the remainder. 

The court (Cave & Wright, JJ.) varied the 
order. 

The first part of the order, which relates to 
putting this case in the list of short causes, is good. 
As to the second part, I had hoped that the 
institution of “ short causes ” under the new iTile 
would have put an end to the practice of ordering 
a deft., unless in exceptional circumstances, to 
bring the sum claimed into court. I do not 
approve of that practice, & I think that it works 
hardship. If the judge is satisfied that pltf. has 
established his case, he ought to have judgment 
at once, & it is a hardship that he should have to 
go to the expense of a trial. If pltf, has not made 
out his case, an order that deft, should bring 
the money into coiu*t is unnecessary in the case 
of a wealthy deft., & does not affect him ; but 
it often bears very hardly upon a poor man who 
may have a perferay good defence. In this case 
pltf. is seeki^ to recover about twice the actual 
price of the goods sold ; it is clearly a case to be 
tried. 1 thi^ the order ought to be varied so 
that the case will be tried as a short cause, So the 
order for payment into court will be struck out 
(Cave, J.). — Held v. Simons (1894), 88 Sol. Jo. 
340. 
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292. Taxation of ooits — Costs of two 

oounseL^The fact that an action is ordered to be 
put in the short cause list has no effect upon the 
taxation of costs, & is not a ground for saying 
that the costs of two counsel ought not to be 
allowed. Although the court has jurisdiction to 
interfere with the discretion of the taxing master, 
it is the rarest thing for the court to interfere 
except wliere the taxing master has gone wrong 
on a matter of principle. The question whether 
the fees of two counsel should be allowed is not 
purely a question of quantum, but it is a question 
which the taxing master is much better qualified 
than a judge to decide, & prirtid facie the court 
will not interfere in such a case (per Cur.). — 
Ginn v. Robey, [1911J W. N. 28, C. A. 

Moneylenders* actions.}— Money &; 

Moneylending, Vol. XXXV., p. 218, Nos. 448, 
449. 

293. Amendment at trial of action in short cause 
list — Power of Judge — Unliquidated demand.] — 

Although it may be a condition precedent to the 
master’s power to order a cause to be tried in 
the short cause list, that the claim specially 
indorsed on the writ should be for a liquidated 
demand, yet when once he has made the order 
giving leave to defend, A has ordered the cause 
to be put in the short cause list, there is no restric- 
tion whatever on the powers of the judge to order 
such an amendment as he is authorised to make 
under the Rules of Court. 

The judge trying causes in the short cause list 
has the full powers of amendment that are given 
to him by the Rules of Court as though he were 
hearing the cause in the ordinary list. — Thomas 
r. Alderton, Ltd., [1928] 1 K. B. 638 ; 97 

L. J. K. B. 269 ; 138 L. T. 315, C. A. 


Z. Costs, 

R. S. C., Ord. XIV., r. 9. (a) The toats of and incident to all 
applications under tliia Order shall be dealt with by the Judge 
on the hearing of the application, who shall order by and to 
whom and i^hen tlio same sliall bo paid, or may refir them to 
the Judge at the trial. Provided that in case no trial after- 
wards takes place, or no order as to costs is made, the costs 
are to be costs in the cause. 

(6) If the plaintiff makes an application under tliis Order 
where the case la not witliin the Order, or here the plaintiff, in 
the opinion of the Judge, knew that the defendant relied on a 
contention which would entitle him to unconditional leave to 
defend, the application may be dismissed with costs to be paid 
forthwith by the plaintiff. 

SeCy generally y Part LXXXVl., poN/. 

294. Discretion as to costs — Payment into court 
of part of claim — ^Leave to defend as to remainder — 
Action discontinued after issue Joined.] — On a 

summons, under Ord. XIV., for the payment of 
a sum of money, the master ordered deft, to pay 
money into coiirt as to part of the claim, & gave 
leave to defend as to the remainder. After issue 
joined, pltf. discontinued the action. The taxing 
master gave deft, the whole costs of the action 
from the beginning. On appeal for review of 
taxation : — Held : the costs were not governed 
by Ord. XXVI., r. 1, but were in the discretion 
of the court under Ord. LXV., r. 1, & pltf. was 
entitled to his costs up to the time of payment 
into court.— SucKUNG v, Gabb (1887), 30 W, R. 
176. 

Remitted actions.] — See County Courts Act, 
1919 (c. 73), ss. 11, 12 ; County Courts, Vol. 
XIII., pp. 490, 491, Nos. 408-^417, & Supp. 

295. Resisting defendant’s claim to defend — 
Plaintiff’s liability for costs.] — Warner v. Bowlby, 
No. 224, ante. 


296. Order as to costs by Judge at chambers — 
Discretion of Judge at trial.] — ^Where a judge at 
chambers has ordered that the costs of an applica- 
tion under Ord. XIV. shall be costs in the cause, 
the judge at the trial, without a jury, has no 
power to order that the successful party shall 
not have those costs. — Koosen v. Rose (1897), 
76 L. T. 146 ; 46 W. R. 337 ; 13 T. L. R. 267, 
C. A. 

297. Specific order as to costs — Plaintiff only 
partially successful.] — ^Where a summons is taken 
out under Ord. XIV., & pltf. succeeds only as to 
a poriion of his claim, there ought to be a specific 
order dealing with the costs (Vaughan Williams, 
L.J.). — Mentors, Ltd. v, Evans, [1912] 3 K. B. 
174; 81 L. J. K. B. 1111; 107 L. T. 82; avb 
nom. Mentors, Ltd. v. White, 66 Sol. Jo. 602, 
C. A. 

Fixed costs on Judgment under Ord. XIV.] — See 

Yearly Supreme Court Practice. 

M, Tenant's right to Belief against Forfeiture, 

R. S. C., Ord. XIV., r. 10. A tenant shall have the same right 
to relief after a judgment under this Order for recovery of 
land on the ground of forfeiture for non-payment of rent as 
If the judgment had been given after trial. 

Determination of term by forfeiture.] — See 

Landlord & Tenant, Vol. XXXI., pp. 460, Nos. 
6077 ct scq,y k Supp. 


Sub-sect 9. — Sum.'iary Judgment for Specific 
Performance. 

See li, S. C., Ord. XIVa. ; Part XVII., post. 


Sect. 7.- INDORSEMENT AS TO STAY ON PAY- 
MENT OF AMOUNT CLAIMED AND COSTS. 

R. S. C., Ord. III., r. 7. Wherever the plaintiff’s claim is for a 
debt or liquidated demand only, the indorsement, besides 
stating the nature of the claim, shall state the amount claimed 
for debt, or in respect for such demand, and for costa respec- 
tively, and shall further state, that upon payment thereof 
within four dajs after service, or in case of a writ not for service 
witliiu the jurisdiction within the time allowed for appearance, 
further proceedings will be stayed. Such statement shall 
be in the form in Appendix A., in Part III., sec. III. The 
defendant may, notwithstanding such pavment, have the costs 
taxed, and if more than one-sixth shall be disallowed, the 
plaintiff’s solicitor shall pay the costs of taxation. 

Form of indorsement.] — See Appendix A., Part 
III., Sect. III. 

298. Irregularity in indorsement — ^Not waived by 
subsequent admission of service & offer to settle.]— 

A writ of summons having been served on a 
foreigner resident out of the jurisdiction, with 
a notice indorsed allowing seven days for pay- 
ment of the sum claimed, the time limited for 
appearance being fourteen days, the court refused 
leave to pltf. to proceed \mder the Common 
Law Procedure Act, 1862 (c. 70), s. 19 ; & held 
that the irregularity was not waived by a subse- 
quent admission of service k offer to settle. 

I am of opinion that compliance with the 
requirement of notice of the number of days 
allowed to deft, for payment of the debt, without 
further costs than the sum therein mentioned, 
is extremely essential ; k that any copy of 
process served without such indorsement, or 
with an inaccurate indorsement, does not con- 
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Sect, 7 . — Indorsemeni as to stay on payment of 
amount claimed and costs. Sects, 8, 9 cfe 10. 

V, Sect, 1 ; Sub-sects, 1,2,3 & 4.] 

stitute a valid service upon which to found an 
application for leave to pi*oceed under the statute 
“ C.J.). — Gauj V, Mongruel (1865), L. R. 

i C, P. 46. 17 ; 35 L. J. C, J\ 88 ; 13 h. T 330 ; 
M W. R. 106. 

299. Taxation of costs — Payment by defendant 
after expiry of four days — W^ver.] — ^Pltf., having 
issued his writ indorsed with the amount of 
deft.*s debt & a sum for costs after four days 
from service, accepted from deft, payment of the 
full amount indorsed, without any agreement as 
to taxation of costs : — Held : pltf. having waived 
pa>*ment within the four days required by Ord. 
Ilf., r. 7, deft, was entitled to tax the bill under 
that rule. — II 001 .E r. Earnshaw (1878), 39 E. T. 
409. 410, C. A. 

300. Substituted service — Allowance of 

fixed sum.] — In an action commenced by a 
specially indoi'sed writ for which pltf. obtained 
an order for substituted sendee, deft, within four 
days of the service paid the amount claimed for 
debt ^ costs, ife subsequently obtained an order for 
taxation of pltf.’s costs under Ord. III., r. 7. In 
accordance with wiiat w as the invariable practice of 
tlie masters, the master wiio taxed the bill allowed 
the fixed sum of £1 for the costs of tlie substituted 
ber\ice ^vithout going into the items in the bill : — 
Hild : the master hail no power to do this, & 
the bill must be sent back for taxation. — F latau r, 

(1899), 81 E. T. 402 ; 48 W. H. 36 ; 16 ' 
T. L. R. 1 ; 44 Sol. Jo. 10. (\ A, I 

SECT. 8.- CLAM FOR ACCOUNT. 

See R. S. C., Ord. III., r. 8 ; Pait XVIII., 2 >osi, 


Sect. 9.— ACTIONS FOR UBEL. 

R. S. C., Ord. HI., r. 9. In actions for libel the indorsement 
on the writ shall state sufficient particulars to identify the 
publications in respect of which the action is brought, and the 
Form given In Appendix A., Part III., sec. IV., under the 
title Defamation, namely, the words “ The plaintiff's claim 
is for damages for libel,” shall be amended by aading the words 
contained in (state sufficient particulars to ydeniify the publica- 
tions)/' 


Sect. 10.— ACTIONS FOR MONEY LENT. 

R. S. C., Ord. III., r. 10. In actions by a moneylender or un 
assignee for the recovery of money lent by the moneylender or 
the enforcement of any agreement or security relating to any 
such money, the indorsement on the writ shall state, in addition 
to any other particulars, the fact that the plaintiff, or (in an 
action by an assignee) the original assignor, is a licensed money- 
lender, and if the writ be specially indorsed under Rule 6 of this 
Order, shall state, in addition to anv other particulars — 

(a) the fact that the plaintiff, or (In an a<*tIon by an assignee) 

the original assignor, is a licensed moneylender ; 

(b) the date on which the loan was made ; 

(r) the amount actually lent to the horrow'er ; 

(d) the rate per cent. i>er annum of Interest charged ; 

(e) the date when the contract for repa>ment was made ; 

if) the fact that a note or memorandum of the contract was 
made, and w’as signed by the borrower ; 

(g) the date when a copy of the note or memorandum was 

delivered or sent to the borrower ; 

(h) the amount repaid ; 

(i) the amount due but unpaid ; 

0) the date upon which such unpaid sura or sums became 
due ; 

(I) the amount of interest aicrucd due and unpaid on every 
such sum. 

Default of appearance.] — Sec K. S. C., Ord. XIII., 
IT. 3, 16, pp. 385, 390, post. 

Statement of claim.] — See R. 8. (\, Ord. XX., 
r. 10, PX.EADING, p. 135, ante. 

Default of defence.] — See R. 8. C., Ord. XXVIE, 
r. 16, Pleading, p. 155, ante. 


Part V.— Indorsement of Address. 


Sbct. 1.— address of plaintiff, PLAINTIFF’S 
SOUCITOR AND ADDRESS FOR SERVICE 

•SUB-bECT. 1 . — In Genekae. 


R. S. C., Ord. IV., r. 1. In all rases where a writ of summons 

Is issued out of the (’entral Office, the solicitor of a plainUff 
suing by a solicitor shall indorse upon the writ and notice in 
lieu of servh’c of a writ the address of the plaintiff, and also 
his ow'n name or firm and place of business, and also. If his 
place of business shall be more than three miles from the 
prlmipal entrame of the Central Hall at the Royal Courts of 
Justice, another j^ropiT place, to be called his address for service, 
wliich sh.ill not be more tlian three miles from the principal 
entraufe of the ( entral Hall at the Royal Courts of Justice, 
where writs, notices, pleadings, petitions, orders, summonses, 
warrants, and other documents, proceedings, and written 
communications may be left for him. And where any such 
solicitor is only agent of another solicitor, he shall add to his 
own name or firm and place of business tne name or firm and 
place cf business of the principal solicitor. 


801. Object of indorsement — Opportunity of 
settling — Whether writ sued out by plaintiff in 
person or solicitor.] — A wiit of capias was issued 
against deft, at the suit of C., an. attorney, wdtli 
an indorsement stating that the writ was issued 
by A. & C., of, etc., attomies for pltf. : — Held : 
this indorsement was a sufficient compliance with 
2 WiU. 4. c. 39. 

The indorsement was required for the purpose 


of giving deft, an opportunity of settling &- that 
he might know distinctly whether tlic writ was 
sued out by an attorney or by jiltf. in penson. In 
a case like this I think the Act is sufficiently 
complied with by the form of indorsement here 
adopted (Vattghan, J.).- Dawes r. Solomonson 
(1838), 6 8cott, 696. 

302. Writ indorsed as Issued by agent of plain- 
tiff.}— A copy of a writ of summons was indorsed 
“ This writ was issued by W. 1^., 32 Great James 
Street, Bedford-row,” agent for jdtf. in person, 
who resides at Barmouth : — Held : insufficient. — 
Eloyd V , Jones (1836), 6 Dowl. 161 ; 1 H. & W. 
549 ; Tyr. & Gi*. 916 ; 2 Gale, 121 ; 5 E. .T. Ex. 
216 ; 160 E. R. 633. 


Bub-sect. 2. — Address op I^iaintiff. 

See R. H, C., Ord. IV., r. 1, supra. 

Plaintiff sui^ in person.] — See Sect. 2, post. 
808. Residence of plaintiff — ^Necessity to state — 
Place where business carried on Insufflclent.] — 

— In a writ of summons it is necessary to state 
truly the residence of pltf. ; the business address 
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of pltf. is not enougli. — Be A Boijcitor, Karpeles 
V. Friediander (1889), 63 J. P. 264 ; 6 T. L, R. 
339, D. C. 

804 , ,] — It is not sufficient to 

state in the indorsement upon a writ of summons 
the place where pltf. carries on business. The 
indorsement must state where he resides. — 
Stoy V. Rees (1890), 24 Q. B. D. 748 ; 69 J.. J. 
Q. B. 310; 63L. T. 49; 38 W. R. 683 ; 6 T. L. R. 
346, C. A. 

805 . Sufficiency of statement — Action by 

trustees of Middle Temple.] — ^Pltfs., trustees of the 
Middle Temple, brought an action to recover 
possession of a set of chambers. Their residence 
was stated in the writ of summons as being 
“ The Treasury, Middle Temple-lane, in the City 
of I.ondon ; —Held : sufficient. — Hawkins (Sir 
Henry) v. Biack (1898), 14 T. L. R. 398. 

305 . No permanent residence — Security 

for costs — Innocent misdescription.]— The mere 
fact that pltf. is a sailor who is from time to time 
going on voyages & has no fixed residence within 
the jurisdiction is no ground for ordering him 
to give security for costs ; nor is the fact that he 
has misdescribed his residence in the writ if the 
misdescription is innocent & without any design 
to mislead the court. Ciieijj5W v. Brown, 
[1923] 2 K. B. 844 ; 93 L. .f. K. B. 1 ; 129 L. T. 
806 ; 07 Sol. .To. 808, C, A. 

307. Removal after sufficient 

indorsement.] — There is no general rule of 
practice that security for costs will be required 
from pltf. who appears to have no jiermanent 
residence. If the a<idress indorsed on the writ 
is not of a permanent character it may well afford 
grounds for ordering security, even in the absence 
of any suggestion that the address is an illusory 
or misleading one ; but security cannot be re- 
quired from pltf, who lias indors(‘d a sufficient 
aiidress on his writ A afterwards has been com- 

elled to remove from that address is prevented 
y poverty <te advei'sity from acquiring a fresh 
permanent one. 

Chellew v. Brown ^ No. 300, a »/c, distinguished. — 
Knight v, Ponsonhy, (1925] I K. B. .545; 94 
B. ,J. K. B. 330 ; 132 L. T. 055 ; 41 T. L. R. 231 ; 
09 Sol. .To. 345, V. A. 

308. No intention to mislead;] — 

8ecuiit> for costs will not be required from jiltf. 
wdio has no pennanent residence wdiere tliere is 
no intention to mislead the court. Brooks \\ 
Wilkins (1927), 71 Sol. Jo. 520. 

809. Indorsement of wrong address — Motion 
to set aside writ - Foreign company out of the 
Jurisdiction.} — On a motion by deft, to set aside 
the writ the service thereof, on the ground 
that the true address of pltfs. was not indorsed 
thereon, pltfs. being an ilinerican company out 
of the jurisdiction, S: deft, not being able to find 
them at the address given in England : — Held : 
the proper order to make was, that pltfs. should 
give security for costs A pay the costs of the 
motion. — Pittsiutrgh ('rubheo Steel Co., I.td. 
V. Marx (Jac’or) A Co., [1897] W. N. 30. 


SuB-SEOT, 3 . — Solicitor’s Name and Place op 
Business. 

See R. a 0., Ord. IV., r. 1, p. 300, ante. 

810. Object of Indorsement— Opportunity of 
settling.]— Dawes v, Solomonson, No. 301, ante, 

811. Sufficiency of indorsement — ^Must not be 
misleading — Whether necessary to state county.] 


— In the indorsement of the residence of an 
attorney on a writ of summons, it is not necessary 
to state the county, unless otherwise it would be 
calculated to mislead. — Youlton v. Hall (1839), 
4 M. & W. 682 ; 7 Dowl. 176 ; 1 Horn. & H. 
403, 470 ; 8 L. J. Ex. 147 ; 3 .Tur. 126 ; 150 
E. R. 1562. 

812. As to name of solicitor — Name of 

firm.]— On a writ of summons the name of the 
attorney suing it out is sufficiently stated by 
giving the name of the firm to which he belongs. — 
Engleheart V. Eyre (1833), 2 Dowl. 146 

818. Place of business of solicitor.] — A 

writ, issued out of a district registry, was indorsed 
as issued by a solicitor “ of Hereford,” & a London 
address for service was added. Deft, entered an 
appearance in Ijondon, but failed to give notice of 
appearance to pltf.’s solicitor at Hereford. Judg- 
ment for want of appearance having been accord- 
ingly entered for pltf. : — Held : the indorsement 
sufficiently indicated the place of business of pltf. *8 
solicitor, & deft, having made no affidavit of 
merits, the court refused to set aside the judgment 
& allow deft, to defend the action. — Smith v. 
Dobbin (1877), 3 Ex. D. 338 ; 47 L. .T. Q. B. 
65 ; 37 L. T. 777 ; 26 W. R. 122, C. A. 


Sub-sect. 4. — Agent’s Name and Address. 

See R. S. C., Ord. IV., r. 1, p. 300, ante, 

London & other legal agents.] — See Solicitors, 
Vol. XIAL, pp. 385, Nos. 4318 et seq. 

814. Agent on record having address within 
three miles.] — Ord. IV., r. 1, says, “ In all cases 
where a wait of summons is issued out of the 
Oentral Office ” w hich, I understand, was the 
case here — “ the solicitor of pltf. suing by a solicitor 
shall indorse upon the wait & notice in lieu of 
service of a writ the addiess of pltf., & also his 
own name or firm A place of business, &. also, if 
his place of business shall be more than three 
miles from the principal entrance of the Central 
Hall at the Royal Courts of Justice, another 
proper place, to bo called his addi*ess for service, 
which shall not be more than three miles from the 
principal entrance of the Central Hall at the Royal 
Courts of Justice, where >vrits, notices, pleadings, 
petitions, orders, summonses, waiTants, & other 
documents, proceedings, & written communica- 
tions may be left for him ; & where any such 
solicitor is only agent of another solicitor, he shall 
add to his own name or fiion A place of business 
the name or firm A place of business of the prin- 
cipal solicitor.” Therefore, if the agent on the 
record has his address wdthin the three miles, that 
will be the only proper address for service (Kay, 
J.).— Petty v. Daniel (1886), 34 Ch. D. 172, 178 ; 
56 J.. J. Ch. 192 ; 55 J.. T. 745 ; 35 W. R. 151. 

Remitted action — Service of notice of appeal — 
Name of London agents omitted in particulars.] — 
See County Courts, Vol. XIII., p. 535, No. 866. 

315. Authority of solicitor on record to com- 
promise — Whether London agent or county 
agent.] — The solicitor on the record, whether in 
London as agent for a country solicitor or in a 
district registry as agent for a London solicitor, 
has a general authority to compromise an action 
on behalf of his client, provided he acts htnid fide 
and reasonably, A not in defiance of his direct and 
positive instructions ; A in either case the lay 
client will be bound, although there is no privity 
between him A the agent on the record. 
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Sect, 1. — Address of vlairdifft plaifUiff*s solicitor cfi; 
(iddress for service: Sub-sect 4. Sects, 2, 3 cfir 
4, Part VI. Sect 1 : Svb-sects. 1, 2 8, A. 

eft- B. Sect 2 ; Sub-sects. 1, 2, 3, 4, 5 0.] 

Trustees issued an originating summons in the 
Liverpool District Registry for directions in certain 
matt^ relai ing tn the trust estate. An appearance 
was entei-ed in the district registry by Liverpool 
solicitors as agents for London solicitors, who 
were the principal solicitors of defts., the bene- 
ficiaries under the trust. Defts. objected to the 
application as umiecessaiy, & on their behalf a 
summons wa.s taken out to transfer the proceed- 
ings to london. Prior to the hearing of the two 
sunmion.ses the Ijondon solicitors wrote their 
Livei-pool ^ents, “ Failing an order dismissing 
pltfs.* application with costs, & giving costs on 
oiu* application, you will please adjourn the 
matter to the judge.” When the two siunmonses 
were lieai^d by the registrar, the Liverpool agents, 
after some discussion, agreed that no order ^ould 
be made except that the costs of all parties should 
be paid out of the estate. On motion by defts. 
to discharge this order : — Held : on the evidence, 
it was a consent order ; the letter did not j^rohibit 
a compromise ; A: defts. were bound by the act 
of the Liverpool agents . — Pe Netw'EN, CAiinuTHERS 
r. Newen, [1903] 1 Ch. 812 ; 72 I.. J. Ch. 356 ; 88 
L. T. 264 ; 51 \V. R. 297 ; 19 T. I.. R. 247 ; 47 
Sol. Jo. 300. 


Sect. 2.~~PLAINTIFF SUING IN PERSON. 

R. S. C., Ord. IV., r. 2. In all raw's where a writ of fiummons 
ii issued out of the Central Office, a plaintiff suinK In person 
shall indorse upon the writ and notice in lieu of service of a writ 
his place of residence and occupation, and also, if his place of 
residence shall be more than three miles from the principal 
entrance of the Central Hall at the Koyal Courts of Justice, 
another proper place, to be called Ills address for service, which 
shall not be more than three miles from the principal entrance 
of the Central Hall at the Royal Courts of Justice, where writs, 
notices, pleadings, petitions, orders, summonses, warrants, and 
other documents, proceedings, and written communications 
may be left for him. 

Persons having more than one residence — 
County court Jurisdiction.] — See County Courts, 
Vol. XIII., pp. 457, Xos. 72 ct seq. 

316. Omission of words “ who resides at ’’ — 


Immaterial.] — ^The omission of the words ** who 
resides at ” in the indorsement, on the copy of 
the writ of summons served, is immaterial, if 
the address of the party who is suing out the 
writ is correct. — Coppice v. Hunter (1840), 
8 Dowl. 504. 


Sect. 3.— WRIT ISSUED IN DISTRICT REGISTRY. 

R. S. C., Ord. 8. In all caaes where a writ of summons 
is issued out of a District Registry the solicitor of a plaintiff 
suing by a solicitor shall indorse upon the writ, and notice in 
lieu of service of a writ, the address of the plaintiff, and his 
own name or firm and place of business, which shall, if his place 
of business be within the district of the Registry, be an address 
for service, and If such place be not within the district, ho shall 
add an address for service within the district, and, whore the 
defendant does not reside within the district, he shall add a 
further address for service, which shall not be more than three 
miles from the principal entrance of the Central Hall at the 
Royal Courts of Justice: and where the solicitor issuing the 
writ is only agent of another solicitor, he shall add to Ids own 
name or firm and place of business the name or firm and place 
of business of the principal solicitor. Where the plaintiff sues 
In person, he shall indorse upon the writ, and notice in lieu of 
service of a writ. Ids place of residence and occupation, which 
shall, If his place of residence be within the district, be an 
address for service, and if such place be not within the district, 
he shall add an address for service within the district, and. 
where the defendant does not reside witldn the district, he shall 
add a further address for service, which shall not be more than 
three ndles from the principal entrance of the Central Hall at 
the Royal Courts of Justice. 

817. Writ served outside district — Notice of 
appearance to address for service within district.] 

I — WTiere a writ is issued out of a District Registry 

I A is served without the district, it is imperative 
that notice of appearance be sent to the address 
for service within the district ; notice of appearance 
given at the addi'ess for service in London is 
insufficient. — Smith v. Dobbin (1877), 3 Ex. D. 
338 ; 47 L. J. Q. B. 65 ; 37 L. T. 777 ; 26 W. R. 
59, 122, C. A. 


Sect. 4.— PROCEEDINGS NOT BY WRIT. 

R. S. C., Ord. rv., r. 4. In all cases where proceedings are 
conftnenced otherwise than by writ of summons, the preceding 
Rules of this Order shall apply to the document by wiUch such 
proceedings shall be originated as if It were a UTit of summons. 


Part VI.— Issue of Writs of Summons. 


Sect. 1.- PLACE OF ISSUE. 

Sub-sect. 1. — District Reoi.stry. 

« ‘* 1 ! action other than a Probate 

action, the plaintiff wherever resident may issue a writ of 
•ummon, out of any Dlutrirt Brgistry. 

todorsement of address.] — See R. S. C., Ord. IV 
r. 3, tnfra. 

FUlng copy of writ.]— 5ree B. S. C., Ord. V., p. 13 

p. 304, post. 


Statements as to appearance.] — See R. S. C., 

Ord. V., IT. 3, 4, p. 303, post 


Sub-sect. 2. — Central Office. 

R, 8. C., Ord. V., r. 2. Every writ of summons not issued out 
of a District Registry shall be issued out of the Central Office. 

As to Central Office, see R. 8. O., Ord. LXI., 
PartLXXXI.,;w)ef. 

Preparation & Iseue of writ of summone.V—fSee 

It. S, C., Ord. V„ r. 10, p. 304, post. 
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Sub-sect. 3. — Statement as to Place for 
Appearance in District Rkoistry Writs. 

A. Defendant neither Residing nor Carrying on 
Businees toitkin District. 

R. S. 0.» Ord. V.» r. 8. In all casea where a defendant neither 
realdea nor oarrlea on buaineaa within the district out of the 
Beslstry whereof a writ of Bummons la issued, there shall be a 
Btatenient on the face of the writ of summons that such defen- 
dant may cause an appearance to be entered at his option 
either at the District Registry or at the Central Office, or a 
statement to the like effect. 


B. Defendant Residing or Carrying on RnHlness 
ivilhin District. 

R. S. 0., Ord. V., r. 4. In all coses where a defendant resides 
or carries on business within the district, and a writ of summons 
la issued out of the District Registry, there shall bo a statement 
on the face of the writ of summons that the defendant do 
cause an appearance to bo entered at the District Registry, or a 
statement to the like effect. 


Sect. 2.— ASSIGNMENT OF CAUSES, ETC. 

Sub-sect. 1. — In General. 

Transfer & consolidation of cause or matter.] — 

See R. 8. G„ Ord. XLTX, Part LV., post. 

318. Jurisdiction to retain or assign— Consent 
of President of Division — Jurisdiction of Court of 
Appeal to order transfer.] — By the Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), 8. 22 (1) (a) (xii), the Admiralty Division 
of the High Court has jurisdiction to hear A deter- 
mine any claim relating to the carriage of goods 
in a ship “ unless it is shown to the court tliat at 
the time of the institution of tlie proceedings any 
owner or part owner of the ship was domiciled in 
England.*^ 

By sect. 68 (2), if pltf. assigns his action to a 
Division to which it ought nt)t to have been 
assigned, the judge of that Division may direct 
the cause to be transfeiTed to the Division to which 
It ought to have been assigned “ or may retain it 
in the Division in which it was commenced,” 

Pltfs., as owners of cargo on board defts.’ ship, 
brought an action in personam in the Admiralty 
Division for damages for breach of tlie contract 
of carriage. Defts. were domiciled in England. 
On an application by them to t<ransfer the cause to 
the King^s Bench Division, the I’resident lield that 
he had a discretion to retain it in the Admiralty 
Division, On appeal : — Held : sect. 68 (2) did not 
give tlie court discretion to retain a cause in respect 
of which the statute expressly provided that the 
Division had no jurisdiction, A the action must be 
transferred to the King’s Bench Division. 

The note to Ord. ^ilX., r. 3, in the Annual 
Practice, 1926, that the Court of Appeal cannot 
order a tranter without the consent of the 
Presidents of both the Divisions from A to which 
the transfer is proposed to be made, does not 
apply to cases where the Court of Appeal has hold 
that the one Division has no discretion to retain 
the cause in that Division. In such ceu^es the 
transfer is made subject only to the consent of 
the president of the Division to which the cause is 
to be transferred (Atkin, L.J.). — The Sheaf 
Brook, [1926] P. 61 ; 134 L. T. 634 ; 95 .T. P. 
118 ; 17 Asp. M. L. 0. 14, 0. A. 

See Administration of Justice Act, 1928 (o. 26), 
sects. 6, 7. 

CommeroUU causes.] — See Sect. 4, post. 


Sub-sect. 2. — ADMiRAi/rY Actions. 

R. S. 0., Ord. V., r. 6. Subject to the power of transfer, every 

S erson by whom any cause or matter may be commenced In 
le High Court of Justice, which would have been within the 
non-exclusive cognisance of the High Court of Admiralty 
immediately before the Ist November, 1875, shall assifim such 
cause or matter to any one of the Divisions of the said High 
Court, including the Probate Divorce and Admiralty Division, 
as he may think fit, by marking the document by which the 
same Is commenced with the name of the Division, and giving 
notice thereof to the proper officer of the Court. 


SiTB-sEcT. 3 . — Assignment to Master — Action 
IN King’s Bench Division. 

R. S. 0., Ord. V., r. 6. Every action in the King’s Bench 
Division not proceeding in a District Registry shall be assigned 
to one of the Masters of the Supreme Court at the time of the 
issue of the first summons therein, and all documents and pro- 
ceedings therein shall thereafter be marked with the name of 
the Master to whom the action has become so assigned, and 
every application or proceeding therein which by these Rules 
is to be heard and dealt with by a Master, except taxation of 
the costs, shall be heard and dealt with by such Master. 


ScH-sECT. 4.— Transfer from one Master to 
Another. 

R. S. C., Ord. V., r. 7. Where actions have become ass^ned 
to the Masters under the provisions of the last preceding Rule, 
it shall be lawful for the Lord Chief Justice of England to 
transfer all or any number of actions from any one Master to 
any other Master. 


Sub-sect. 5. — Absence op Master — Hearing 
AND DTSPOSAT. by ANY OTHER MASTER. 

R. S. C., Ord. V., r. 8. During the absence from illness or any 
other urgent cause or during a vacancy In the office, of any 
Master to whom any action may have been assigned, or during 
any vacation, any other Master may hear and dispose of any 
application therein on behalf or in the place of such Master. 


Sub-sect. 6. — Assignment op Chanctsry Cause 
OR Matter to Judge. 

R, S. C., Ord. V., r. 9. Subject to the power of transfer, and 
to the special provision contained in sub-section (e) of this 
Rule, and subject also to the power of the Lord Chancellor 
by order from time to time otherwise to direct, every cause or 
matter wlilch shall hereafter be commenced In the Chancery 
Division shall be assigned to and marked with the name of one 
of the Judges thereof In manner hereinafter mentioned, and 
shall no longer be marked with the name of such Judge as the 
plaintiff or petitioner may In his option think fit : — • 

Subject as aforesaid, every cause or matter in the said Division 
hereafter commenced In the District Registry of Liverpool or the 
District Registry of Manchester shall be marked with the name 
of such Ju(Q[e of the Chancery Division as the Lord Chancellor 
may by order from time to time direct. 

(n) Where the commencement is by writ, it shall be the duty 
of the officer issuing such writ to mark the same wiw 
the name of one of the Judges of the Chancery Division 
(to be ascertained in the matmer now us^ In the 
distribution of business amongst the Conveyancing 
Counsel of the Court) ; 

(5) Where the commencement is by orkffnating summons, 
such summons shall be taken out in the writ depart- 
ment of the Central Office, and It shall be the duty of 
the officer issuing such summons to mark the same with 
the name of one of the said Judges, to be ascertained in 
manner aforesaid ; 

<c) Where the commencement Is by notice of motion, such 
notice of motion shall be brought to the Writ Depart- 
ment of the Central Office, and it shall be the duty of 
the officer by whom originating summonses are issued 
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to marlc tho same with the name of one of the said 
Judges, to be ascertidned In manner aforesaid ; 

(ef) Where the commencement Is by petition, such petition 
shall be brought to the office of the Keglstrars of the 
Chancery Division, and shall be marked by an officer 
to be charged by the Regl*«trar8 'with that duty with 
the name of one of the said Judges, to be ascertained 
in manner aforesaid ; 

(dd) Where any cause or matter Is commenced pursuant to 
an authority or direction of a Judge given In any 
proceedings 'in the Chancery DlWsion which cause or 
matter in the opinion of the Judge giving the authority 
or direction ought not to be heard by that Judge, the 
plaint IflT’s or applicant’s solicitor shaJl produce at the 
central office a certificate to that effect (signed by the 
Master) mentioning the name of the Judge vnijo has 
authorised or directed the commencement of the cause 
or matter, and thereupon it shall be the duty of the 
officer issuing tho writ, ori^nating summons motion 
or i>etition (as the case may be) to mark the same with 
tho name of a Judge other than the Judge mentioned 
in such certificate, and other than the Judges to whom 
tiie same < hambers have been attached, and nccordlnglj’^ 
the names of such last- mentioned Judges shall be 
excluded in ascertaining the name of the Judge to be 
marked on any sucli writ, originating summons, notice 
of motion or petition ; 

(e) Where a cause or matter has been assigned to one of the 

said Judges as almve-mentloned, every subsequent 
writ, summons, or petition, relating to the administra- 
tion of the same trust, or the winding up of the same 
company, or so connected therewith as to be con- 
veniently dealt with by the same Judge, shall when- 
ever practicable be marked by the proper officer with 
the name of such Judge; and the party or solicitor 
presenting such wTlt, summons, or i>cUtlon shall, if 
there be to his knowledge such relation or connexion, 
so certify * such certificate shall be in the Form No. 19, 
in Appendix A , Part I , with such variations as cir- 
cumstances may require, and such certificate shall be 
countersigned by the Chief Clerk (now Master] to 
whom according to the distribution of business such 
cause or matter belongs , 

(f) For the purposes of sub-sections (a), (6), and (c) of this 

Rule separate rotations shall be kept 

819. Ex parte applications.] — This was an 
application to have a submission to arbitration 
made a rule of court. 

In mo^inf]^ ex parte for the order the fact was 
mentioned tliat the matter not having? been 
initiated by any document contemplated by 
the It. 8. C., 1883, Ord. V., r. 9 ; or in fact by 
any document, had ntit been balloted for, or 
assigned to this branch of the court. The judge 
made the order, &; asked the registrar to inquire 
wliat, if any, was the practice in such a case. 
Subsequently it was ascertained from the registrar 
that tlie practice was that the matter being a 
new one should have been balloted for, that 
the officer would act upon the order &> mark it 
with a short written statement of the nature of 
the application, & that was subsequently done. — 
He Dow&on’s Submission to Arbitration, [1889] 
W. N. 222. 

320. .] — This was a motion, ex parte ^ for 

leave to fiU* the company’s debentures with the 
Registrar of Joint Stock Companies, notwith- 
standing the twenty-one days within which the 
same should have Ix^n d<»ne under the Companies 
Act, 1900 (c. 48), s. 14, had expired. It appeared 
that the matter had not been assigned to any 
judge. 

The motion or summons should be assigned by 
ballot to a particular judge by an application in 
the Central Office in the usual way. The present 
application must stand over until that has been 
done, & the affidavit will have to be re-sworn 
(Paewell, J.). — Re Legal & General Invebt- 
MENT Co., [1901] W. N. 72. 

821. Commencement by notice of motion 

Amendment after assignment to Judge — ^Mere 
matter of detail.] — Where proceedings for ex- 


pungfing a trade-mark have been common ood by 
notice of motion, the subsequent alteration or 
amendment of the notice in a mere matter of 
detail not affecting the nature of the relief claimed, 
such as by striking out the name of a respondent 
improperly added, or by changing the date for 
the hearing of the motion, does not make it a 
new notice of motion requiring to bo taken to 
the Writ Department of the Central Office to be 
re-marked with the name of tho judge in rotation, 
under R. 8. C., 1883, Ord. V., r. 9 (c), or requiring 
the leave of the court to use at the hearing affidavits 
filed prior to the alteration or amendment (Keke- 
wrcH, J.). — Re King & Co.’s Trade-Mark, 
[1892] 2 Ch. 462 ; 62 L. J. Ch. 153 ; 67 L. T. 33 ; 
40 W. R. 580 ; 8 T. L. R. 593 ; 9 R. P. C. 350, 
C. A. 

822. Commencement on date when notice 

marked with name of judge.] — Pi'oceedings 
originated by notice of motion must be deemed to 
commence on the date when the notice is marked 
with the name of a particular judge. — Re Abbott’s 
Trade Mark, No. 8656 (1904), 48 kSoI. Jo. .351. 

823. Action assigned to Judge referred to 
official referee — Appeal from decision of official 
referee.] — When in an action in the Chancery 
Division the whole action has been i*ef erred to an 
official referee for trial, & judgment has been 
entered in pursuance of his direction, an ai^peal 
from the judgment does not lie to the Court of 
Appeal, but an application to set aside the judg- 
ment must be made to tlie judge of the Chanc(*ry 
Division to whom the action is assigned. ^ — Wynnk- 
Finc’H V , Chaytor, 11903] 2 Ch. 175 ; 72 L. .1. Ch. 
723 ; 89 L. T. 123 ; ,52 W. R. 24 ; 19 T. L. R. 
631, C. A. 


SUB-^ECT. 7. — ClI.\MBKRS ATTACHKD TO TWO OR 
MORE Judges of Chancery Division. 

R, S. C., Ord. V., r. 9A. Whero by order of the Lord Chancellor 
« liambers have been attached to two or more of the Judges of 
the Chancerv Division, each ot tliose Judges shall have full 
Jurisdiction over ever> <ause or matter (i:u hiding causes and 
matters proceeding in the Dlstrht Registries of Liverpool and 
Manchester) assigned to an> of them, aeeording to arrangementn 
made between themselves; and these Rules shall be construed 
and have effect accordingly notwithstanding any existing Rule 
or practice. 


8Et-r. 3.— PREPARATION AND ISSUE OF WRIT. 

SuB-8Ecrr. 1 . — Genfjiali.y. 

R. S, C., Ord. V., r, 10. W'rlts of summons shall be prepared 
by the plaintiff or his solicitor, and shall be written or printed, 
or partly written and partly printed, on paper of the same 
description as by these Rules directed in the case of proceedings 
directed (o be printed. 

— -r. 11. Every writ of summons shall be 

sealed by the proper officer, and shall thereupon be deemed to 
be issued. 

j2. The plaintiff or his solicitor shall, on 

presenting any writ of summons for sealing, leave with the 
officer a copy, written or printed, or partly written and partly 
printed, on paper of the description aforesaid, of such writ and 
all the Indorsements thereon, and such copy shall be signed bv 
or for the solicitor leaving the same, or by the plaintiff himself 
if he sues in person. 

13 ^ Tfiu officer receiving such copy shall 

file the same, and an entry of the filing thereof sliall be made in 
a book to be called the Cause Book, which Is to be kept In tho 
manner in which Cause Books are now kept, and tho action shall 
be distinguished by the date of the year, a letter, and a number, 
In the manner in which causes are now distinguished In such 
Cause Books ; and when such action shall be commenced in a 
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Part VI. — Issue of 

Dlitrict lUglBtry It shall be further distinguished by the name of 
such Eeglstry. 

R. S. 0., Ord. V,, r. 14. Notice to the proper officer of the 
assignment of an action to any Division of the Coiirt shall be 
sufficiently given by leaving with him the copy of the writ of 
summons. 

pfew Procedure Lift, see Part XCIV., Beets. 2 3, postj 

Cause of action as necessary preliminary to 
issue of writ.]— Action, Vol. I., pp. 19-23, 
Nos. 151-186, & Hupp. 

824. Issue of writ not a Judicial act — Inquiry 
as to period of day when issued.] — To issue a writ 
of summons is not a judicial act, & the court may 
inquire at what period of the day it was issued. 
It appeared from the statement of claim that 
the writ of summons in the action was issued on 
July 2, & that the cause of action arose on the 
same day, but before the issue of the writ. The 
statement of claim was demurred to on the 
ground that the issuing of the WTit was a judicial 
act, & must, therefore, be presumed to have 
taken place at the earliest moment of the day, 
before the cause of action accrued i—Held : the 
court could inquire whether or not the writ was 
in fact issued after the cause of action accrued.—- 
("LARKE V, Bradlaugh (1881), 8 Q. B. D. 63; 
.51 1.. J. Q. B. 1 ; 46 L. T. 40 ; 46 J. P. 278 ; 
30 W. K. 53, V. A. 

825. Issue on same day but subsequent to 
registration of copyright.]— Tlic Copyright Act, 
1842 (c. 45), 8. 24, which requires that an action 
in respect of the infringement of copyriglit shall 
not be commenced by the proprietor of any book 
unh'SH he shall have caused an entry to be made 
in the register at Htationei*8’ Hall, is sufliciently 
complied with if the entry is made A th(* writ 
in the action issued on the same day, provided 
the entry is actually effected before the writ is 
issued.— W ARNE Lawrence (1886), 51 L. T. 
37J ; .34 W. IL 452 ; 2 T. L. K. 427. 

Commencement of action on issue of writ.] — 

See Action, Vol. I., p. 9, Nos. 55-62. 

Actions & proceedings by & against companies.] 
- See Companies, Vol. IX., pp. 665, Nos, 4426 
c/ seq, 

326. Administrator not such at date of writ.] - 

(?REED IK ('REED, No. 58, ante. 

327. Issue by next friend — Necessity to employ 
solicitor.] —A writ iasued by the next friend of a 
married woman on Jkt behalf without the employ- 
ment of a solicitor will be, together with all 
subsequent proceedings, set aside, with costs 
against the person issuing such wnit.- >»wann 
c. Hwann (1880), 43 li. T. 530 ; sub nom. Wood 
v, Sw^ann, 25 Sol. Jo. 1,34. 

Authority of agent to institute proceedings - As 
solicitor for client.]— Soeicitorh, Vol. XLTI., 
pp. .387, Nos, 4!110 ei neq. 


SiTR-RECT. 2 . — In Partk’ULar Actions. 

A* Probate Actions. 

R. S. C., Ord. V., r. 16. The Ihhuo of a writ of summons In 
Probate actions shall be preceded by the filing of an affidavit 
made by the plaintllT or one of the plaintiffs in verification of 
the indorsement on the wit. 

See Ejcecutors &; Administrators, Vol. 
XXIIL, p. 277, Nos. 3405, ,3406. 

B. Admiralty Actions in rem — TT’^arranf of Arrest. 

R. S. 0., Ord. V., r. 16. In Admiralty actions in rem a warrant 
tor the arrest of property fwhieh shall be in the Form No. 17 
In Appendix A., Part I., with such variations as circumstances 


Writs of Summons. 

may require) may be Issued at the Instance eitlier of the plaintiff 
or of the defendant at any time after the writ of summons has 
issued, but no warrant of arrest shall be issued until an affidavit 
by the party or his agent has been filed, and the following 
provisions compiled with : 

(a) The affidavit shall state the name and description of the 
party at whose instance the warrant Is to be Issued, the 
nature of the claim or counterclaim, the name and 
nature of the property to be arrested, and that the 
claim or counterclaim nos not been satisfied ; 

(If) In an action of wages or of possession the affidavit shall 
state the national character of the vessel proceeded 
against ; and If against a foreign vessel, that notice of 
the commencement of the action has been given to the 
Consul of the State to which the vessel belongs, If there 
be one resident In London, and a copy of the notice 
shall be annexed to the affidavit ; 

(c) In an action of bottomry, the bottomry bond, and if in a 

foreign language also a notarial translation thereof, 
shall be produced for the inspection and perusal of the 
Registrar, and a copy of the bond, or of the translation 
thereof, certified to he correct, shall bo annexed to the 
affidavit ; 

(d) In an action of distribution of salvage the affidavit shall 

state the amount of salvage money awarded or agreed 
to be accepted, and the name, address, and description 
of the party holding the same. 

R. S. C., Ord. V„ r. 17. The Court or a Judge may in any 
case, if they or he think fit, allow the warrant to issue, although 
the affidavit in Rule 16 mentioned may not contain all the 
required particulars, and in an action of wages the Court or 
Judge may also waive the service of the notice, and in an action 
of bottomry the production of the bond. 

See, (jenerally. Admiralty, Vol. I., pp. 158 
et seq.y & Bupp. 


Bect. 4.— commercial CAUSES. 

[New Procedure List, Part XCIV., Sect. 11, posl.] 

Notices & practice notes relating to commercial 
causes.] — See Yearly Supreme Com*t Practice. 

328. Object of Commercial List.] — The judge 
charged with commercial business has no fuHher 
power of dispensing witli the technical rules of 
evidence than any other judge of the High CouH. 
IL 6 of the Notice of Queen’s Bench Division in 
1895, as to commercial causes, does not purport to 
extend that power. 

The object of the establishment of the Com- 
mercial Court wa.s not that on the one hand all 
commercial causes or on the other hand only 
short causes should be tried there, but that 
causes should be so tried which are likely to be 
niore speedily, economically, A satisfactorily tried 
if brought before a judge having special familiarity 
with mercantile transactions. 

A cause will not be transferred from the Chan- 
cery Division to the Queen's Bench Division to 
be tried as a commercial cause merely because 
it is a comiuercial cause ; but the court will 
consider w'h<4her from its nature it is likely to 
be iiu>re sptn^dily, economically, A satisfactorily 
tried by the Commercial Court-. — ^Baerlein v. 
Chartered Mercantile Bank, [1895] 2 Ch. 
488 ; 65 L. J. Ch. 54 ; 72 L. T. 8.50 ; 43 W. H. 
692 ; 11 T. L. R. 475 ; 39 Sol. Jo. 622 ; 1 Com. 
Cas. 96 ; 12 R. 581, C. A. 

829. Cases in Commercial List — ^Nature of.] — 
A case may be transferred to the Commercial 
List before deft, has appeared, or before the 
time for his appearance has elapsed, A the costs 
of the summons may be made costs in the cause. 
Deft, can only liave a case removed from the list 
by showmg that it is not of a commercial nature. 
An application by deft, to have a case transferred 
to tlie Commercial List is a step in the proceedings 
A equivalent to appearance. 
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Sect, 4, — Commercial causes. Part VII, Se d, 1,] 


Cases entered in the Commercial List only 
differ from other cases in this respect^ — that they 
are cases “ aiising out of the ordinary transactions 
of merchants & traders.” 

The judge may say that a cause is a commercial 
cause & one whirl i ought to be entered in the 
Conamercial List as soon as the writ is issued 
but if the deft, objects that the cause is not com- 
mercial he ought to be heard upon his objection. 
The application to have the case entered in the 
Commercial List is a step in the proceedings 
which may be properly taken by the pltf. as soon 
as the writ is issued, & the judge, if he grants 
it, may order the costs to be costs in the cause. 
If, after the deft, has appeared, he desires to 
object to the cause being entered in the CommercifU 
List, to say that it ought to procec^d in the 
ordinary way, he may take out a summons to 
remove the cause from the Commercial I..ist 
upon the ground — & only upon the ground- 
that it is not of a conunercial nature. If the 
judge refuses t<i remove the cause from the list 
deft, may appeal, but, again, upon that ground 
alone. If the cause is a commercial cause the 
deft, has nothing more to say to the matter. If 
deft., liaving liad a writ served upon him, desires 
to have the action entered in the Commercial List 
he must enter an appearance & then apply to the 
judge, or, if he applies before appearing, his 
application will be treated as equivalent to 
appeamnce. 

The costs of getting a cause into the proper list 
are as much costs in the cause as the costs of 
the wi‘it itself or the costs of an application 
for substituted service. — ^Barry r. I*eruvian 
Corporation, Ltd., [189(1] 1 Q. B. 208 ; 65 L. J. Q. B. 
191 ; 73 L. T. 678 ; 44 W. R. 487 ; 12 T. L. R. 
133 ; 1 Com. Cas. 269. 

880. What Is commercial cause — Seizure 
of goods abroad — Proclamation by foreign 
sovereign.] — Aa appeal lies from the order of a 
judge transferring a case to the Commercial List. 

Barry v. Peruvian Corpn., No. 329, ante, 
followed. 


In Nov. 1897, F., T. & Co. shipped on board 
the steamship Baluchistan in London four cases 
of cartridges to be carried to Bahrein via Bushire, 
the shippers to have an option to land the cases 
at Muscat, which option pltfs. alleged had been 
exercised. The Baluchistan sailed from London 
on Nov. 20, 1^97, & on Jan. 24, 1898, when off 
Muscat, she was stopped by II.M.S. Lapwing in 
command of deft. Deft, boarded the Baluchistan 
took possession of the cartridges. Pltfs. claimed 
that deft, had wrongfully deprived F., T. & Co. 
of the use & possession of the goods, & had con- 
verted the same. 


The S. Insurance Co. liad been held liable to 
r T. & Co., under policies of insurance effected 
with the company for the loss of the goods, & had 
since paid to them £125, the value of the goods. 
Pltfs. claimed £125 & interest ; alternatively 
damages. The defence to the action was that the 
seizure of^the goods was justified by a proclamation 
by of Muscat, & by a decree of the 

court at Muscat ; — Held : the case was not a 
^mmerci^ cause to be tried in the Commercial 
CcmrL— Ska Insxjrance Co., Ltd. v, Carr, [1901] 
b f S' tl54 ; 83 L. T. 617 ; 49 
W. R, 55 ; 17 T. L. R. 6 ; 46 Sol. Jo. 29 ; 6 Com. 
Cas. 11 ; 9 Asp. M. L. C. 188, C. A. 

Ml. Transfer to commercial list— From Chancery 
Dillon — On what groimdi.] — Baerlein v . 
Chartered Mercantu:.e Bank, No. 328, ante. 


.] — ^An action was brought 

for the repajmient of a sum of money Sc tor a 
declaration that pltf. (as principal) was not liable 
to indemnify defta, (his agents), who were brokers, 
against losses arising out of transactions on the 
London Metal Exchange. The action was set 
down for trial in the Chancery Division, Sc defts. 
then applied by summons for its transfer to the 
Commercial Court in the King's Bench Division : 
— Held : the mere fact that the action was a 
commercial cause was not sufficient ground for 
transfer, & the action could be satisfactorily 
tried in the Chancery Division. 

I am asked to transfer an action commenced 
in the Chancery Division to the King's Bench 
Division for the purpose of it being assigned in 
that division to the Commercial List. Having 
regard to what the Court of Appeal said in 
Baerlein v. Chartered BcrnJfc,No. 328, this court 
ought to accede to the application if it is con- 
vinced that the action can be more speedily, 
economically, & satisfactorily tried if it is so 
transferred. In my judgment this action is one 
which is readily understandable by any judge of 
the Chancery Division. It relates to transactions 
for sales & purchases of metals on the London 
Metal Exchange, & is therefore a matter between 
persons dealing in a commercial sense with one 
another. Pltf. claims repayment of a substantial 
sum of money, & a declaration that pltf. is not 
liable to indemnify defts. against losses arising 
out of certain purchases Sc sales. The statement 
of claim tells a very simple story, & raises a very 
simple question of law. Sc does not, as did Baerlein 
V. Chartered Bankt No. 328, aniCt involve the con- 
sideration of an enormous amount of mercantile 
correspondence, nor does it require great familiarity 
with commercial business. As regards a more 
speedy hearing, the Chancery Division is well 
abreast of its work, & the action could be tried 
in this Division as soon as in the Commercial 
Court. As regards expense, it is not suggested 
that there will be any difference m trying the 
action in the Commercial Court or in the Chancery 
Division. As regards a satisfactory trial, in my 
judgment the case will be just as satisfactorily 
tried in the Chancery Division. For these reasons 
the application will be dismissed with costs 
(P. O. Lawrence, J.). — Thompson v. Bath 
(Henry) Sc Son, Ltd., [1920] W. N. 356 ; 124 
L. T. 265 ; 65 L. Jo. 404 ; eub nom, Thompson 
r. Bates (1I.) & Hon, Ltd., 66 Hoi. Jo. 96. 

333, Before appearance of defendant — On 

lapse of time for appearance — Costs.] — Barry v. 
Peruvian Corporation, Ittd., No. 329, ante. 

884. Application for—** Step in the pro- 

ceedings.* *] -Barry v. Peruvian Corporation, 
I/TD., No. 329, ante. 

335, Appeal from order.] — Barry r. 

I^uviAN Corporation, Ltd., No. 320, ante, 

330, ,] — Sea Insurance Co., Ivtd. 

V. Carr, No. .3.30, ante, 

887. Removal from commercial list — On proof 
that case not of commercial nature — Appeal from 
refusal to remove.] — Barry v, Peruvian (Cor- 
poration, Ltd., No. 329, ante, 

888* Evidence in commercial cause — Judge 
cannot dispense with technical rules.}— Baerlein 
Chartered Mercantile Bank, No. 328, ante. 

389, Power to dispense with oral evidence 

— Where both parties consent.] — Before the busi- 
ness of the court proceeds I desire to make some 
observations affecting the hearing of actions in 
he Commercial List. As you are aware, this list 
is dealt with as part of the King's Bench businees, 

I make these observations with the assent of the 
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Part VIT.— Concurrent Writs, 


Lord Chief Justice the other Judges of the 
King's Bench Division. ... It is now the 
ractice to require proof of all facts & documents 
y witnesses. With regard to cases in this list, 
&, at any rate, in a large proportion of cases heard 
in the other lists of the King’s Bench Division, 
correspondence & documents are commonly agreed 
As rendered admissible in evidence without further 
proof. If they are not they ought to be so agreed, 
& the court has powers, both in respect of costs & 
in respect of orders to admit proof by affidavit, 
which are available to encourage reason & 
economy. With regard to cases in this list, as I 
think practitioners well know, the power to give 


leave to prove both documents A; facts by affidavit, 
a power which is not dependent upon consent, is 
frequently exercised. In the second place, & this 
is the gist of my announcement, I am authorised 
to say on behalf of the judges who from time to 
time have charge of the Commercial List that if 
we are asked upon summons for directions by both 
parties to decide matters mainly, or, in proper 
cases even exclusively, on documentary or other 
evidence which would not apart from consent of 
the parties be available or admissible as evidence, 
we are in no way unwilling to comply with such 
requests (Roche, J.). — Practice Note, [1931] 
W. N. 132 ; 36 Com. Cas. xviii. 


Part VII. — Concurrent Writs. 


Sect. 1.— ISSUE OF CONCURRENT WRITS. 

R. S. C., Ord. VI.. r. 1. The pl&intiff in any notion may, at 
the time of or at any time during twelve months after the 
Issuing of the original writ of summons, issue one or more con- 
current writ or writs, each concurrent writ to bear Uste of the 
same day as the original writ, and to be marked with a seal 
bearing the word “ concurrent, *’ and the date of issuing the 
concurrent writ ; and such seal shall be Impressed upon tlie 
writ by the proper ofBcer , Provided always, that such con- 
current writ or WTlts shall onl> be in force for the period during 
which the original writ in such action shall be in force. 

840. Copy intended for service marked ‘‘con- 
current '•—Service out of the jurisdiction].— When 
leave is granted for the issue of a concurrent 
writ to be served out of the jurisdiction, the copy 
served should be marked “ concurrent.” On an 
application to serve out of the jurisdiction it 
must be shown that deft, within the jurisdiction 
has previously been duly served. 

To bring a ca^ within Ord. XI., r. 1 (<7), the 
relief sought against deft*, outside the jurisdiction 
must be connected, but need not be identical 
with that sought against the deft, within the 
jurisdiction. 

C. was the trustee in bankruptcy of A., a bene- 
ticiary under the will of a Canadian testator ; the 
property was vested in B., an executor domiciled 
in Canada. A. had previous to his bankruptcy 
mortgaged his interest to persons in England. 
C. brought an action again^ the mortgagees to 
redeem the mortgage & for accounts, & against 

B. that as trustee for A. he should pay the sum 
due to the mortgagees & account for the property 
to C. Before the writ was served on the moitgagees 

C. obtained leave to issue a concurrent writ for 
service on B. In his affidavit C. did not state 
that B. was a necessary or proper party to the 
action, nor that C. believed that he had good cause 
of action against B. The concurrent writ was 
marked ” concurrent,” but not so the copy served 
on B. ; — Held : the service was irregular, & 
further that B. was not a ‘‘ necessary or proper 
party to an action pixiperly brought,” for the 
relief sought a.gainst B. was not connected with 
that sought against the mortgagees. — Collins 
V , North British A; Mercantile Insurance 
O o., Pratt v. Same, [1894] 8 Oh. 228 ; 63 Ti. J. 
Oh. 700 ; 71 L. T. 68 ; 43 W. R. 106 ; 8 R. 
470. 

841. Expiry of time limited for Issue — ^Power of 
court to anlai^ time — n. S. Ord, LXIV.^ r. 7.}— 
A concurrent writ may be issued after the original 


writ lias been issued ; it may be issued although 
there is only one deft . to the action ; & it may be 
issued for service abroad, although the original 
writ was only issued for service within the 
jiirisdiciion. 

In March, 1881, pltf. issued a writ, for service 
within the juiisdiction, for goods sold & delivered 
in 1875 to deft., who then resided at Fulham. 
Deft, was resident in England also when the writ 
was issued. Pltf. was unable to serve the writ, 
as he could not learn where deft, was living. 
The writ was accordingly renewed every six 
months, the last renewal being in March, 1886. 
Pltf. having discovered that deft, was residing in 
France applied under Ord. VI., it. 1, 2, for leave 
to issue a writ for service, A to serve it, out of 
the jurisdiction. It was held by Wills A Gran- 
tham, JJ., that the application must be refused, 
as twelve months had elapsed from the issuing 
of the writ A an enlargement of time would affect 
the operation of the Statute of Limitations. On 
appeal : — Held : the court had power to extend 
the time under Ord. LXIV., r. 7, A deft, having 
left the country to avoid service it was a proper 
case in which to give leave to issue a concurrent 
writ for service out of the jurisdiction.— Smal- 
paoe V, Tonge (1886), 17 Q. B. D. 044; 66 L. J. 
Q. B. 518 ; 55 L. T. 44 ; 34 W. R. 768 ; svb 
nom. Ex p, S., 2 T. L. R. 828, 0. A. 

342. Appearance of defendants at different 
times.] — Leave to issue a writ of summons for 
service out of the jurisdiction A leave to serve 
it out of the jurisdiction will be given by one 
order. 

Whenever different times for appearing have to 
be allowed to different defts., the proper course is 
to issue concurrent write. 

Every writ must have the full title of the action 
including the names of all the defts., but must 
only be directed to the particular deft, or defts. 
intended to be served therewith. — Traill v. 
Porter (1878), 1 L. R. Ir. 60. 

848. Issue when only one defendant.] — 8mal- 
PAQE V, Tonge, No. 841, ante , 

844. Issue for service abroad — Original writ for 
service within Jurisdiction.] — Smalpagb v, Tonge, 
No. 341, ante , 

845. Issue after issue of original writ — Renewal of 
original writ.] — Smalpage v. Tonge, No. 341, ante , 

846. Contents of writ. — Traill v. Porter, No. 
342, ante. 



Practice, 


308 

Sect. 2.— CONCURRENT WRITS FOR SERVICE 
WITHIN AND OUT OF JURISDICTION. 

R. S. C., Ord. VI., r, 2. A writ for service witJiln the Juris- 
diction may be i.ssued and marked as a concurrent writ with 
one for service, or whereof notice In lieu of service is to be given, 
out of the jurisdiction ; and a vTit for ser\ice, or whereof notice 
in lieu of service is to be given, out of the jurisdiction, may be 
issued and marked ns a concurrent WTit with one for service 
within the jurisdiction. 

347. Service of notice of concurrent writ outside 
Jurisdiction — Co-defendant foreigner & resident out 
of Jurisdiction.] — Where one of defts. is a foreigner 
resident abroad, the proper course is to take out 
a concurrent writ of summons, & to serve a notice 
of it upon such deft,. — ^B eddington t*. Bedding- 
ton (1876), 1 P. D. 426; 45 L. J. P. 44; 34 
L. T. 366 ; 40 J. P. 328 ; 24 W. B. 348 ; 2 Char. 
Ih'. Pas. 199. 

,] — Manufacturers in Switzerland, 

in reply to a letu*r from retail dealers in England 
asking them to send 5 lbs. of a dye which they 
mani5actured, replied by a letter in wliich they 
enclosed an invoice of the goods ordered. The 
invoice described the goods as “ bought ” by the 
dealers of the manufacturers, & stated that they 
weix? sent to a specilied firm in Switzerland “ to 
be held by them at your disposal.” Pltfs. alleged 
that the dye thus sold was an infringement of 
their patent & commenced an action against the 
English purchasers & the Swiss manufacturers 
claiming an injunction. Pltfs. having served the 
purchasers, applied ex parte for leave to issue a 
concurrent writ A: to serve notice thereof on the 
manufacturei'S out of the jurisdiction : — Ueld : 
pltfs. had sliown a primd facie case, within Ord. 
XI., r. 1 ( / ), of a sale witliin the jurisdiction, & 
the lea\'e asked should be given. — B adische 
Aniian und Soda Fabrik v. Johnson At Co. A: 
Basle Chp:mical Works, Bindschedler, [1896J 
1 Ch. 25 ; 65 L. J, (^h. 174 ; 73 h, T. 523 ; 44 
W. K. 308 ; 12 T. L. K, 77 ; 40 Sol. Jo, 113, C. 

349. Action against defendants in the 

alternative — Service of writ on defendant within 
Jurisdiction.] — il. Ac Co., brokers in London, 
acting as agents for S. At (>o., an Austrian firm, 
entered into a contract with pltfs. S. At Co. 
aftei'wards repudiated the contract, on the ground 
that the agents had inserted a ceilain term w ithout j 
their authority. l*ltfs. brought an action against | 
H. At Co. At S. At Co., claiming alternatively against 
H. & C’o. for breach of implied wan*anty of 
authority, against S. At Co. for breach of con- 
tract : — Held : an order giving leave to pltfs. to 
serve notice of a concurrent writ out of the 
jurisdiction on S. A: Co., under Ord. XL, r. 1 (g), 
was rightly made. — M ah.sey r. IIeynes (1888), 
21 Q. B. D. 330; 57 h. J. Q. B. 521 ; 59 L. T. 
470 ; 36 W. R. 834, C. A. 

350 . Action against owners of English tug 

& foreign tow — Collision on high seas— IService of 
writ on owners of tug.] — A collision occurred on 
the high seas between an English steamship At 
a Fi-ench baique, which was in tow of an English 
steam-tug. Therc^ was no collision between the 
steamship At tlie tug. The owners of the steam- 
ship commenced an action in England against 
the owners of the tug At the owners of the Fi-ench 
vessel, & duly served the owners of the tug within 
the jurisdiction : — Held .* leave could be given to 
pltfs. imder Ord. XI., r. 1 {g), to issue a concurrent 
writ against, At serve notice thereof out of the juris- 
diction upon, the owmers of the Fi'cnch vessel as 
” proper parties ” to the action within the meaning 
of the rule, — T he Due d’Aumale, [1903] 


P. 18 ; 72 L. J. P. 11 ; 87 L. T. 674 ; 51 W. R. 
332 ; 19 T. L, R. 87 ; 9 Asp. M. L. C, 359, C. A. 

351. Writ originally Issued for servloe within 
Jurisdiction — Concurrent writ for service outside 
Jurisdiction— Only one defendant to action.] — 
Smalpage V. Tonge, No. 341, arde, 

352 . Subsequent addition of foreigners as 

defendants — Concurrent writ against foreigners for 
service outside Jurisdiction — Service of notice.] — 
Names of foreigners out of the jurisdiction can be 
added as defts. to a writ issued against deft, 
within the jiu*isdiction, under Ord. XI., r. 1 (g), 
At to serve notice of it abroad. 

The writ was issued against B. for service witliin 
the jurisdiction. It was then discovered that the 
tw'^o foreigners w’ere necessary & proper parties 
to the action, & their names were added to the 
writ by an order of a master. It was objected 
that this w^as done without jurisdiction. That 
question I will not decide, but the judge under the 
rules (Ord. XI., r. 1) gave leave to issue a con- 
current writ against the two foreignera As to serve 
them out of the jurisdiction. The objection was 
taken that they could not be so made defts. & 
that foreigners or persons out of the jurisdiction 
could not be added to a writ issued only for 
service within the jurisdiction, though the judge 
had authorised service out of the jurisdiction, for 
it was said the wTit was to be ” concurrent ” Ac 
there was no writ to which it could be conemTent, 
as the writ originally was only against B., Ac th(3 
order was for service of a writ against the two 
other defts., Ac though the writ was made one 
against all three, it was so made by the master 
without jurisdiction. The objection was founded 
upon tliis, that the names of foreigners or persons 
out of the jurisdiction could not be added t<j a 
writ issued only against a person within the 
jurisdiction, so that there would be no autliority 
in any one to add them to the writ. 'J'he answer 
to the objection is in the very language of the 
rule (Ord. XL, r. 1), which is that a writ may be 
issued for service out of the jurisdiction ” when 
any person out of the jurisdiction is a necessary 
or a proper party to an action brought against 
sfiine otlier person duly served within the juris- 
diction.” That implies that the writ was origin- 
ally issued against a person within the jurisdiction 
Ac that the others could be added (Lord Oolkridge. 
C.J.).— Burt r. Bowen (1891), 8 T. L. K. 28, 29. 

353. Action against companies registered in 
England & Scotland — Service of concurrent writ 
upon Scottish company.] — Pltfs., who were export 
merchants carrying on business in Vienna, brought 
an action against two insurance companicjs upon 
certain policies of marine insurance on goods. 
One of the companies was registered as a limited 
company in England Ac the other in Scotland. 
The policies were in identical form, Ac wei’c drawn 
up at Antwerp in the French language Ac were 
signed by a common agent for both companies. 
Each policy was for a certain amount upon goods 
carried in a named ship, Ac it stated tliat the 
undersigned insured respectively the amounts 
stated by each of them at the foot thereof. At the 
foot each company was stated to insure in halves 
for the total sum insured, Ac against the name of 
each company, who were described as of Ix^ndon, 
was placed a figure representing one half of the 
total amount insured. The companies had a 
common office Ac a common secreta^ in London, 
At in all letters written by them to pltfs.' solicitors 
relating tf> the matter the London office was 
described as the head office of the companies. 
Pltfs. served the wrrit upon the English company 
wdthin the jurisdiction, & obtained an order giving 
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them leave io iseue & serve a concurrent writ on 
the Scottish company in Scotland under Ord. XI., 
r. 1 (g). The Scottish company applied to set 
the order aside upon the ground that they were 
not “ proper parties ” to the action, the cause of 
action against each company being different : — 
Held : under Ord. XVI., r. 4 , the Scottish company 
could be joined as defts. in the action, that 
therefore they were proper parties to the action 
within the meaning of Ord. XI., r. 1 (g), & the order 
was rightly made. — Oestekkeiohischk Export 
A. (J. V. HRiTiHJi Indemnity Insurance (Jo., 
l/TD., [1914] 2 K. B. 747 ; 83 L. J. K. B. 971 ; 
110 1.. T. 955, C. A. 

854. Action against deceased’s attorney in 
British Honduras — Service of concurrent writ 
against deceased’s executor in Chicago.] — In 1889 
P. was adjudicated a banki-upt in England ; 
appellant was trustee in the bankruptc-y. P. 
aftenvards became domiciled in British llondui'as, 
& died there in 1921, possessed of property, but 
undisch^ged from the bankruptcy. His will was 
proved in the colony by an attorney for the re- 
spondent. Appellant claimed against the estate 
in i‘e8pect of statutory interest remaining due to 
creditors in the bankruptcy. With knowledge of 
that claim, the attorney remitted to respondent 
in Ohicago a larger sum realised by him from the 
estate. In 1924 appellant, having sued the 
attorney iu British Honduras claiming the sum due 
for interest as money had received io his use, 
applied to the court there for leave to issue a con- 
ciurent WTit for service on respondent in Chicago : 
—Held : the c^use of action alleged arose out of a 
contract impliedly made in British Honduras, k, 
appellant accordingly was entitled under cliap. X., 
sect. 29, of the British Honduras Code of Civil 
Procedure, to the leave sought ; neither the time 
which had elapsed, nor the fact that the claim was 


Part VIII.— Disclosure by 

R. S. C.. Ord. VIL, r. 1. Every flolicitor whose name bIuiII 
be indorsea on any MTit of Bummons sliall, on demand in WTitlng 
made by or on behalf of any defendant wlio has been served 
therewith or has appeared thereto, declare forthwith in writing 
whether such writ has been issued by him or with his authority 
or privity ; and if such solicitor shall declare that the WTit w’as 
not Issued by him or with his authority or privity, all pro- 
ceedings upon the same shall be stayed, and no further pro- 
ceedings shall be taken thereupon without leave of the Court or 
a Judge. I 

Indorsement of solicitor’s name k address.]— 

See Part V., Sect. 1, sub-sect. 3, ante, 

357. Order for declaration in writing — Order not 
complied with— Attachment.]— Twelve months 
after issue joined in an action, the judge made an 
order that pltf.’s attorney should “ declare in 
writing to deft.’8 attornev or agent the pltf.’s 
occupation, etc., k that after five days aU further 
proceedings should be stayed until such delivery.” 


in respect of interest, was a groimd upon which 
the court should have exercised its dii^retion to 
refuse leave. — Bowxing r. Cox, [1926] A. C. 751 ; 
96 L. J. P. C. 160 ; 136 L. T. 644, P. C. 

855. Writ issued for service out of Jurisdiction- 
Copy of writ served within Jurisdiction— Attendant 
circumstances warranting substitution.]— Where a 
writ has been issued for service out of the juris- 
diction, & deft, is abroad, a judge, if the attendant 
circumstances warrant substitution, may properly 
order a copy of such writ to be served within the 
jurisdiction, although it is not in the fom used 
for service within the jurisdiction. — Ford v, 
Sheppard (Shephard) (1885), 53 L. T. 564 ; 
34 W. R. 63. 

356. Concurrent writ issued for service out of 
Jurisdiction — Order for substituted service by post 
within k without Jurisdiction.] — Where a con- 
cmTent writ has been issued for service out of the 
jurisdiction an order for substituted service by 
post to several addresses, some within and some 
without the jurisdiction, is regular. — ^Western 
Suburban & Notting Hill Permanent Benefit 
Building Society p. Kucklidge, [1905] 2 Ch. 
472 ; 74 L. J. Ch. 751 ; 93 L. T. 064 ; 54 W. R. 
62 ; 49 Sol. Jo. 701. 


Sect. 3.-<:ONCURRENT ORIGINATING SUMMONS. 

R. S. C., Ord. VI., r. lA. A concurrent originating summons 
may be iBsued in tlus same manner, mutatis mutandis^ as a 
concurrent WTit of summons. 

- - - - - r. 2 a. An originating summons for servicje 

within the jurisdiction may be issued and marked as a con- 
current originating summons with one for service out of the 
jurihdidiou ; and an originating summons for service out of 
the jurisdiction may be issued and marked as a concurrent 
originating Bummous with one for service within the juris- 
diction. w 


Solicitors and Plaintiffs. 

The order having been duly served & disobeyed : — 
Held : the order was not within the Common Law 
Procedure Act, 1852 (c. 76), s. 7, & that an attach- 
ment would not lie against the attorney for such 
disobedience. — Malpass r. Mudd (1858), 3 H. & N. 
246 ; 27 1.. J. Ex. 367 ; 31 L. T. O. S. 120 ; 157 
E, R. 463. 

Solicitor & client — Retainer.] — See Solicitors, 
Vol. XLII., pp. 47, Nos. 378 et seq. 

Authority of solicitor to bind client.] — Sec 

Solicitors, Vol. XLll., pp. 60, Nos. 525 et seq. 

Solicitor’s liability for costs — Where acting 
withoutauthority,etc.]— ^^eeSoLicrroRS, Vol. XLIL, 
pp. 338, Nos. 3823 et seq. 

Companies— Actions k proceedings by k against,] 
—See Companies, Vol. IX., pp. 605, Nos. 4426 
ei seq. ; Supp. 
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Sect. 1. — ^IN GENERAL. 

R. S. C., Ord. VII., r. 2. (1) A party suing or defending by a 
solicitor shall (subject to the provisions of Order XYI., Rule 30, 
relating to poor persons) bo at liberty to change his solicitor in 
any cause or matter, without an order for that purpose, but 
unless and until notice of any change of solicitor is fllea and 
copies of tlie notice are lodged and served in accordance with 
paragraphs (2) to (6) inclusive of this Rule, the former solicitor 
shall (subject to the provisions of Rules 3 and 4 of this Order) 
be considered the solicitor of the party till the final conclusion 
of the cause or matter, whether in the High Court or the Court 
of Appeal. 

(2) Notice of any change of solicitor shall be filed in the 
appropriate oflice in London as indicated in the following table, 
except where the cause or matter is proceeding in a District 
Registry : — 


Nature ot Cause or Matter. 


Appropriate Office. 


(a) An action or any other cause or 
matter entered in tlie Action 
Department of the Central 
Oflicc. 


Central Oftiec (Action 
Department). 


(h) A suit or other proceeding eom- 
mcnced in the King’s Remem- 
brancer’s Department. 

(c) An appeal from an inferior 
(’ourt or other proceeding 
commenced (as regards file 
High Court) in the Crown 
Office and Associates’ De- 
partment. 

(rf) An originating petition pre- 
sented in the Chancery 
Division. 

(c) A matrimonial cause or other 
proceeding (not being a pro- 
bate action) commenced in 
the Principal I'robatc (or 
Divorce) Registry. 

( / ) A proceeding commenced in 
the Admiralty Registry. 


Central Office (King’s 
Remembrancer’s De- 
partment). 

Central Office (Crowm 
Office and Asnociates* 
Department). 


Chancery Registrar’s 
Office. 

Principal Piobate (or 
Divorce) Rcgisti-y. 


Admiralty Registry. 


(3) Where the cause or matter is proceeding in a District 
Registry, the notice shall be filed in that Registry. 

(4) Where the cause or matter is an action proceeding In the 
King’s Bench Division and has been entered for trial, the party 
giving the notice shall, when presenting it for filing, state the 
place of trial and lodge a copy of the notice for transmission to 
the Associate. 

(5) Where the cause or matter is entered in the Action Depart- 
ment and Is proceeding in the Chancery Division or the Probate 
Divorce and Admiralty Division, the party giving the notice 
shall, when presenting it for filing, lodge a copy for trans mission 
to the proper Chambers or Regi 8 tr 5 '. 

(6) The party giving the notice shall serve on every other 
party to the cause or matter (not being a party in default as to 
entry of appearance) a copy of the notice endorsed with a 
memorandum stating tliat the notice has been duly filed in the 
appromiate office (naming It). 

(7) Where a party, after having sued or defended In wrson, 
appoints a solicitor to act in the cause or matter on his behalf, 
he may give notice of the appointment, and the provisions of 
this Rule relating to a notice of change of solicitor shall apply 
to a notice of appointment of a solicitor with the necessary 
modifications. 

(8) Where a party, after having sued or defended by a solicitor, 
intends to act in person in the cause or matter, he may give a 
notice stating his intention to act in person and giving an address 
for service, and the provisions of this Rule relating to a notice of 
change of solicitor shall apply to a notice of intention to act in 
person, with the necessary modifications. 

(9) The party giving any such notice as above may perform 
the duties prescribed by this Rule in person or (except where he 
intends to act in person) ttirough his new solicitor. [Substituted 
for R, S. C\, Ord. VII., r, 3, by R. S. C. [Ho. 1), 1932, r. l.j 

Change of solicitors.] — See Soucitobb, Vol. 
XLll., pp. 55-57, Nos. 464-483. 

Form of notices.}— /S^ee Appendix B., 

Nos. 31—34, Yearly Supreme Court Practice. 

Effect of change of solicitors on lien — Solicitor 
discharged by client.]— Solicitors, Vol. 
XLIL, pp. 305-306, Nos. 3388-3409. 

Solicitor discharging himself.]— 

SouciTOite, Vol. XLII., pp. 306-308, Nos. 3410- 
3429. 


Priorities of successive solicitors .] — See 

Solicitors, Vol. XLII., pp. 308-309, Nos. 3480- 
3438. 

Documents subject to lien — Of bankrupt — 
Refusal by solicitor to produce.] — See Bank- 
ruptcy, Vol. V., p. 622, No. 5606. 

Production & inspection of .] — See Dis- 
covery, Vol. XVIII., pp. 113-116, Nos. 645-669. 

Lien on documents coming Into possession before 
winding up of company .] — See Companies, Vol. X., 
p. 952, Nos. 6625-6527. 

Solicitor on record — Duty to enter name on 
record — ^Defendant previously appearing in person.] 

— See Solicitors, Vol. XLII., p. 69, No. 612. 

Effect of authority.] — See Solicitors, 

Vol. XLII., p. 69, Nos. 613-621. 

Retainer — Duration of .] — See Solicitors, Vol. 
XLII., pp. 51, Nos. 412 et seq. 

Authority of solicitor to bind client .] — See 
Solicitors, Vol. XLII., pp. 60, Nos. 525 et seq. 


Sect. 2.— REMOVAL OF SOUdTOR AT INSTANCE 
OF ANOTHER PARTY. 

R. S. C., Ord. VII., p. 3. (1) Where a solicitor who has acted 
for a party in a cause or matter has died or become baukrupt or 
cannot be tound or has failed to take out a practising certificate 
or has been struck off the roll of solicitors, and the party has not 
given notice of change of solicitor or notice of intention to act in 
person in accordance with the provisions of Rule 2 of this Order, 
any other party to tlie cause or matter may, on notice to be 
served on the first-named party personally or by letter addressed 
to his last-known place of address, unless the Court or Judge 
otherwise directs, apply to the Court or Judge for an order 
declaring that the solicitor has ceased to be tlie solicitor acting 
for the first-named party in the cause or matter, and the Court 
or Judge may make an order accordingly. 

(2) Where the order is made, tlie party applying for the order 
shall forthwith give a notice (in this Rule called a “ notice of 
removal ”) to the same effect as the order, and the provisions of 
paragraphs (2) to (6) inclusive of Rule 2 of tills Order shall apply 
to the notice of removal with the necessary modifications and 
subject to any direction in the order as to service on the flrst- 
namedparty. 

(3) Where the party who applied for the order has complied 
with the said provisions, the first-named party shall either 
appoint another solicitor or else give such an address for service 
as Is required of a jiarty acting in person, and shall comply witli 
the provisions of Rule 2 of this Order relating to notice of 
appointment of a solicitor or notice of intention to act in person, 
and in default of his so doing, any documents in respect of which 
personal service is not requisite may bo served on the party so 
m default by being filed with the proper officer. 

(4) Any Order made under tins Rule shall not affect the 
rights of the solicitor and the party for whom he acted as between 
themselves. [SttbstUuted/or R. S. C., Ord. VII., r. 8, by R. S. C., 
[No. 1), 1932, f. 1.] 


Sect. 3.— WITHDRAWAL OF SOUCITOR. 

R. S. C., Ord. VIL, r. 4. (1) Where a solicitor who has acted 
for a party in a catise or matter has ceased so to act and the 
party has not given notice of change in accordance with the 

S revisions of Rule 2 of this Order, the solicitor may on notice 
) be served on the party personally or by letter addressed to his 
last- known place of address, unless the Court or Judge otherwise 
directs, apply to the Court or Judge for an order to the effect 
that the solicitor has ceased to be the solicitor acting lor the 
party in the cause or matter, and the Court or Judge may make 
an order accordln^y ; provided that until and unless the 
solicitor has compiled with the provisions of paragraph (2) of 
this Rule he shall (subject to the provisions of Rules 2 and 3 of 
this Order) be considered the solicitor of tlie party to the final 
conclusion of the cause or matter whether in the High Court or 
the Court of Appeal. 

<2) Where the order U made, the solicitor shall forthwith give 
a notice (in this Rule called a notice of withdrawal ") to the 
same effect as the order and the provisions of paramraphi (2) 
to (0) inclusive of Rule 2 of tills Order shall apply to ibe notice 
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of withdrawal with the necessary modifloations and subject to 
any directions in the order as to service on the party. 

(8) Where the Bollcitor has compiled with the said provisions 
the party shall either appoint another solicitor or else give such 
an address for service as is required of a party acting in person, 
and shall comply with the provision of R/Ule 2 of this Order 
relating to notice of appointment of a solicitor or notice of 
intention to act in person, and in default of his so doing, any 
document in respect of which personal service is not requisite 


may be served on the party so in default by being filed with the 
proper officer. 

(4) Any order made under this Rule shall not affect the 
rights of the solicitor and the party as between themselves. 

(5) In this Order the expression “ address for service ” means 
the address for service required by Orders IV. and XII., or in 
relation to a Matrimonial Cause, the address for service required 
by the Matrimonial Causes Kules. [SMituied for R. S, C., 
Ord. VII., r. 3, by R. S, C. (No. 1), 1932, r. 1.] 


Part X— Renewal of Writ, Lost Writs, etc 


Seci. 1.— renewal of writ. 

R, S. C., Ord. VIIL, r. 1. No original writ of summons shall 
be In force for more than twelve mouths from the day of the 
date thereof, including the day of such date ; but if any defen- 
dant therein named shall not have been served therewith, the 
plaintiff may, before the expiration of the twelve months, apply 
to the Court or a Judge for leave to renew the WTit ; and the 
Court or a Judge, if satisfied that reasonable ellorts nave been 
made to serve such defendant, or for other good reason, may 
order that the original or concurrent WTlt of bummons be 
renewed for six months from tlie date of sucli renewal Inclusive, 
and BO from tinje to time during tlie curreney of tiic renew'ed 
w'rit. And the writ shall in sucfi case be renowned by being 
marked with a seal bearing the date ot the day, month, and 
year of such renewal ; sucli seal to be provided and kept for 
that purpose at the proper office, and to be impressed upon the 
writ by the proper officer, upon delivery to him by tiie plaintiff 
or his solicitor of a memorandum in Form No. 18 iu Appendix A., 
Fort I. , with such variations as circumstances may require ; and 
a writ of summons so renewed shall remain in force and be 
available to prevent the operation of any statute whereby the 
time tor the commencement of the action may be limited, and 
for all other purposes, from the date of the issuing of the original 
writ of summons. 

Form of memorandum.] — S'ee Appendix A.. 
Part 1., No. XVIII., Yeai’ly Supremo Court 
Practice. 

Form of order.] — See Appendix K., No. 22. 

Maritime Conventions Act, 1911 — Limitation ot 
time under.] — See Shipping, VoL XLI., pp. 799- 
800, Nos. 6598—6612. 

358. Rule applicable to writs issued before & 
after Judicature Act, 1875.] — Ord. VIII., r. 1, as 
to the renewal of writs, applies to writs issued 
before as well as after the Judicature Act, 1875, 
& subsequently renewed. Where, therefore, a 
writ issued in 1861 was renewed in the manner 
prescribed by the Common Law Procedure Act, 
1852 (c. 76), 8. 11, until 1890, when it was served, 
no leave of a court or judge to renew it having 
been obtained under Ord. VIII., r. 1 : — Held : 
the writ was no longer in force, & the service 
must be set aside. — H ume v. Someiiton (1890), 
26 Q. B. D. 239 ; 59 L. J. Q. B. 420 ; 62 L. T. 
828 ; 66 J. P. 38 ; 38 W. B. 748 ; 6 T. L. K. 
374. 

859. Time for application — Writ amended — 
Within twelve months from date of issue — ^Not 
from date of amendment.] — ^When a writ of 
summons has been amended, the twelve months 
during which it is in force, under Ord. VIII., r. 1, 
must be reckoned from the date of issue, not 
from tlie date of amendment. 

Leave given to renew a writ after the expiration 
of twelve months. — Re Jones, Eyre r. Cox 
(1877), 40 L. J. Oh. 316 ; 25 W. R. 303. 

300. Extension of time .] — Re Jones, Eyre 

V. Cox, No. 359, ante, 

801 , Claim otherwise barred by 

Statute of Limitations.] — The court has no power 
to extend the time for renewing a writ of summons 
where the claim would, in the absence of such 
renewal, be barred by the Statute of Limitations. 
— Doyle v, Kaufman (1877), 3 Q. B. D. 340, 0. A. 


862. - — - .]— The rule of practice is 

not to extend the time for renewing a writ of 
summons after the expii*ation of the twelve 
months from the date of writ, where pltfs.’ claim 
would in the absence of such renewal be barred 
by the Statute of Limitations. 

Sernble : that there might be a discretion under 
exceptional circumstances. — Uewett v. Barr, 
[1891] 1 Q. B. 98 ; 60 L. J. Q. B. 268 ; 39 W. R. 
294, O. A. 

303. — — .] —In general, the court 

will not grant an extension of time for the renewal 
uf an unserved writ, which has not been renewed 
Avithin the period of one year as provided by 
R. 8. C., Ord. VIII., r. 1. — The Espanoleto, 
[1920] P. 223 ; 90 L. J. P. 32 ; 125 L. T. 121 ; 
36 T. L. R. 554 ; 15 Asp. M. L. C. 287. 

Claims under Maritime Conventions 

Act, 1911.] — See Shipping, Vol. XLI., pp. 799- 
800, Nos. 6598—6612. 

364. Effect of failure to renew after twelve 
months— Writ effectual for all purposes except 
service.] — An original writ of summons notwith- 
standing the expiration of the twelve months 
limited by Ord. VIII., r. 1, & even though not 
renewed under tliat rule, still continues effeciu^ 
for aU purposes except that of service, the limit 
of time apply mg to service only. — Re Kerly, 
Son & Verden, [1901] i Ch. 467 ; 70 L. J. Ch. 
189 ; 83 L. T. 699 ; 49 W. R. 211 ; 17 T. L. R. 
189 ; 45 Sol. 3o. 206, C. A. 

365. Omission to reseal within proper time.] — 
On the day of the expiration of a writ of summons 
issued under The Common Law Procedure Act, 
1852 (c. 76), pltfs.’ attorney attended at the ofhee 
for the purpose of having it renewed, & paid the 
fee ; but being suddenly called away omitted to 
get the seal impressed in pursuance of sect. 11, 
<fc did not discover the mistake until it was too late 
to keep the writ alive by resealing, so as to save 
the Statute of Limitations : — Held : the court 
had no power to direct the officer to impress the 
seal on the writ as of the day when the attorney 
applied to have it renewed ; but it would have 
been otherwise if the omission to reseal the writ 
had been occasioned by a fault of the officer of the 
court. — Nazeb V, Wade (1861), 1 B. &; S. 728 ; 
31 L. J. Q. B. 6 ; 6 L. T. 604 ; 8 Jur. N. S. 134 ; 
121 E. R. 886. 

866. .] — The last day for resealing a writ 

of summons, so as to save the Statute of Limita- 
tions, expired on Saturday, Dec. 28, within the 
Christmas holidays. A party who attended at 
the office on that day for the purpose found it 
shut, Sb the officer having refused to reseal the writ 
on the following Monday, the 30th, the court 
refused to order him to do it afterwards, nunc pro 
tunc, — Evans v, Jones (1862), 1 B. &: S. 46 ; 
6 L. T. 078 ; 8 Jur. N. S. 041 ; 121 E. R. 091 ; 
eub fiom. Anon., 31 L. J. Q. B. 61. 
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Sect, 1. — Renetoal of writ, Secia. 2 <£; 3. Part XI, 
Sects. 1 2 : Sub-sect. 1, A. ^ 

367. Issue of concurrent writ for service out of 
Jurisdiction — Original writ for service within 
Jurisdiction renewed — ^Enlargement of time for 
issuing concurrent writ affecting operation of 
Statute of Limitations.] — Smai^page v. Tonge, 
No. 341, ante. 

368. Writ served after time — Application to set 
aside.] — "^^lere a writ of summons is not served 
until after fom* calendar months from the date of 
it, the proper course is for deft, to apply to the 
court to set it aside, & not to treat it as a nullity. — 
Hamp V. Wakren (1848), 11 M. & W. 103; 12 
L. J. Ex. 215 ; 152 E. K. 733. 


Skl'T. 2 .— evidence of RENEWAL. 

R. S. C., Ord. Vlll., r. 2. The produci ion of a writ of summons ' 
purporting to be marked with the seal of tlie Court, showing 


Part XI. — Service of 

Stri. I.- UNDERTAKING TO ACCEPT SERVICE 
AND ENTRY OF APPEARANCE. 

R. S. C., Ord. IX., p. 1. Ko service of writ shali be required 
when the detendant, by Ida solicitor, undertakes in writing to 
aecept service and enters an appearance. 

— Ord. XII., r. 18. A solicitor not entering an appear- • 
aiKC or putting In bail, or pa.ving money into Court in lieu of 
bail in an Admiralty action in rem, in pursuance of ids w'ritteu 
undertaking so to do shall be liable to an attachment. | 

370. Solicitors undertaking to enter appearance 
— Without qualification.] — Dofts.’ solicitors signed, 
witliout qualification, a notice, under Ord. XXIX., 
r. 12, of tlie K. 8. C., 1883, by wliich they under- 
took to enter an ajipearance A give bail in a 
sum not exceeding the value of ship, cargo, it 
freight ; but pltfs. — notwithstanding the caveat 
wliich on the filing of the above notice in the 
registry had been thereupon entered — took out, 
under r. 18 of the same order, a warrant for the 
arrest of defts.’ vessel in a salvage action ; — 
Held: defts.’ solicitor's, by signing the under- 
taking without qualification, rendered themselves 
personally responsible, pltfs. might have taken 
a reasonable time to make inquiry whether the 
undertaking was satisfactory ; but as, instead of 
doing so, they had insisted upon the security of 
the ship, pltfs. had failed to show “ good & 
sufficient reason ” witliin the meaning of r. 18 
of the same order, for arresting the vessel, & must, 
therefore, be condemned in damages & costs. — 
The Crimdon, [1900] P. 171 ; 09 L. J. P. 103 ; 

82 L. T. 060 ; 48 W. R. 623 ; 16 T. L. K. 403 ; 

9 As}). M. L. C. 104. 

371. Failure to enter — Withdrawal of 

authority.]— Although, under Ord. VIII., r. 1, a 
writ of summons is not available for service, 
unless renewed, for more than a year from the 
date of its issue, it is not intended by that rule 
that the writ is not to be in force for any pui’pose 
after the lapse of that time. 

The writ in an action was in Feb. 1899, sent to 
defts.’ solicitors, & they, with the authority of 
their clients, indorsed it, “We accept service for 


the same to have been renewed in manner aforesaid, shall bo 
sufficient evidence of its having been so renewed, and of the 
commencement of the action as of the first date of such renewed 
writ for all purposes. 


Sect. 3.— LOST WRITS. 

R. S. C., Ord. VIII., r. 3. Wliere a writ, of which the pro- 
duction is necessary, lias been lost, the Court or a Judge, upon 
being satisfied of ilio loss, and of the correctness of a copy 
thereof, may order that such copy shall bo sealed and served 
in lieu of the original writ. 

369. Renewal of lost writ.] — Where an original 
writ of summons, issued in Jan. 1875, A renewed 
in July, has been lost, the court has no power to 
allow a renewal of it, under .the C'ommon I^aw 
Procedure Act, 1852 (c. 76), s. 11, by ordering 
a verified copy lo be sealed. -Davies v. Garland 
(1876), 1 Q. B. D. 250 ; 45 D. J. Q. B. 137 ; ,83 
L. T. 727 ; 24 W. R. 252 ; 2 (’bar. Pr. (’as. 200. 

Sec, note, R. S. V., Ord. VIII., r. 3, supra. 


Writ of Summons. 

defts. ... A will enter an ai)pearance in due 
course.’’ Negotiations for a settlement followed. 
Defts.’ solicitors made an ofTcr. lUtf.’s solicitors 
replied that they were prepai*ed to stay further 
proceedings pending further instructions from 
(heir client. Defts.’ solicitors wrote that their 
clients’ offer leinained open for two months. By 
consent the time for entering ap])earanco was 
extended to April ,80. Nothing further was done 
in the action until Oct. 24, 1900, when jjltf.’s 
solicitors wiote definitely declining defts.’ offer, 
& calling on their solicitors to enter an appearance 
according to their undertaking. The defts, 
instructed their solicitors, having regard lo the 
long delay, not to enter an appearance, A they 
accordingly declined to do so. Pltf. moved to 
attach the solicitors : — Held : looking at all the 
circumstances of the case the delay liad not been 
so great as to deprive pltf. of the right of having 
the writ treated as still an effective writ as regards 
service ; A an appearance to it ought to bo 
entered forthwith. 

An undertaking by a solicitor to enter an ai)pear- 
ance to a writ of summons remains in force for 
a period of six years. 

Deft, who has authorised his solicitor to enter 
an appearance for him is not at liberty to with- 
draw such authority after the solicitor has entered 
into an undertaking with jiltf. to enter such 
appearance. — Be Kekly, Son & Verden, [1901] 
1 Ch. 467 ; 70 L. J. Ch. 189 ; 83 L. T. 699 ; 49 
W. R. 211 ; 17 T. L. R. 189 ; 45 Sol. Jo. 206, 
C. A. 

372. .] — Where in a collision 

action in rem solicitors for defts. accept service 
of the writ & indorse it with the words, “ We 
accept service on behalf of defts., tlie owners of 
the A., & undertake to put in bail in a sum not 
exceeding the value of the said barque A.,’’ & in 
consequence of their authority being withdrawn 
by defts. they do not enter an appearance they 
do not thereby commit a breach of their under- 
taking so as to render themselves liable to attach- 
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ment, inasmuch as they have never expressly 
undertaken to appear. — Tiie Anna &; Bertha 
(1891), 64 Ju, T. 332 ; 7 Asp. M. L. C. 31. 

378 , Attachment.] — The Anna 

Bertha, No. 372, ante, 

874. Necessity for request.] — 

Where pltf. moved for an attachment against an 
attorney for not entering an appearance, pur- 
suant to liis undertaking ; & it appeared that 

he had not, previous to moving the rule, requested 
the attorney to enter the appearance, the court 
discharged the rule. 

Qucere : whether in cases of attachment the 
service of the rule must he personal. — .Jacob 
V, Magnay (1842), 12 J.. .1. Q. B. 93; 7 .fur. 
320. 

375 . Neglect to enter In due time — Remedy 

against solicitor.] — Where pltf. is improperly 
delayed in his action in consequence of deft.’s 
attorney not fulfilling his undertaking to enter 
an appearance in due time, the court will not 
compel the latter to give security for the debt 
& costs conditional on pltf.’s obtaining a verdict. 
The remedy is against the attorney on his under- 
taking. — Morris .Tames (1838), 6 Dowl. 514 ; 
1 Will. Woll. & II. 177. 

876 . Duration of undertaking.] — Re 

Kerly, Hon & Verden, No. 371, ante, 

877. Undertaking given in mistake as to 

authority — Setting aside.] — A firm of solicitors 
accepted service of a writ ^ undertook to enter 
an appearance & put in bail in an Admiralty 
action in rem claiming damages for collision, 
fi’he solicitors acted in the mistaken belief that 
they had Ihe authority of defts. to do so. Hubse- 
quently it was ascertained that defts. had in fact 
given no authority. Upon motion by the solicitors 
praying for an order tliat the undertaking which 
they had given should be set aside ; — Held : the 
acceptance of stu’vic(' the undertaking ought 
not to be set aside. - The (Iehtrtti), [1927 J W. N. 
265; 138 T. 239; 44 T. T.. K. 1 ; 17 Asp. 
M. li. V, 343. 


Sect. 2.~ PERSONAL AND SUBSTITUTED SERVICE. 

Sub-sect. 1. — Personal Service. 

A, In Ooieral, 

R. S. C., Ord. DC., r. 2. When service is required the writ 
shall, wherever It Is practicable, be served in the manner In 
which personal service Is now made, but if it be made to appear 
to the Court or a Judge that the plaintiff is from any cause 
unable to effect prompt personal service, the Court or Judge 
may make sucli order for substituted or other service, or for the 
substitution for service of notice, by advertisement or otherwise, 
as may bo just. 

878. Necessity for.] — Goggs v, Huntingtower 
(Lord), No. 383, •post, 

879. Touching of person served — Liability of 
process server.] — Respondent was deft, in an 
action in the county court in which an order for 
discovery had been made against him. Appellant, 
who was acting on behalf of the solicitor for pltf., 
having overtaken respondent in the street, 
tendered to him the order for discovery, & 
respondent refused to accept & peruse it in the 
public street. Appellant thereupon thrust it 
into the inner fold of respondent's coat. On a 
summons by respondent against appellant for 
assault, the justices convicted appellant on the 
ground that he had touched the respondent 


unnecessarily & that the order would have been 
effectually served by appellant’s drawing the 
attention of the respondent to it & dropping it 
into the street in his presence on his declining to 
accept it, but that respondent’s person was 
sacred & that appellant was not justified in laying 
hands upon him : — Held : the touching of 
respondent was not unnecessary, inasmuch as 
he refused to accept the document, & there 
being no evidence that appellant had touched 
respondent more than was necessary for the 
I)urpose of bringing the document home to him, 
the conviction must be quashed. — Rose w Kemp- 
thoune (1910), 103 L. T. 730; 75 .1. P. 71 ; 27 
T. L. IL 132; .55 Sol. .lo. 120; 22 Cox, C. C. 
350, J). i\ 


B. What coyistiiuies Personal Service, 

See R. S. C., Ord. IX., r. 2, supra, 

380. Copy must be left with & not merely shown 
to defendant.] — In serving a writ of summons 
the copy of ilie original writ must be left with & 
not merely showm to deft. Worley v. Glover 
(1731), Cas. Pract. K. B. 184 ; 1 Barn. K. B. 
374 ; 2 Stra. 877 ; 98 E. R. 911. 

381. Serving defendant with copy & showing 
him original if so desired.] — On serving copy of 
latitat, if deft, require to see the original, it must 
be shown to him, otherwise the service will be 
irregular. 

If no objection be made to the copy at the time 
of service, it will be sufficient without producing 
the original ; but if the party hesitates & requires 
to see the original, wliieh he may do in order to 
satisfy himself that it is a true copy, then, ... it 
ought to })e shown to him (Lord IOllenborougii, 

C..).). —Petit Ambrose (1817), 0 M. A S. 
274 ; 105 E. H, 1245. 

382. .] — Wliere deft, on being served with 

a copy of a writ, de^mands lo see the original, & 
it is not shown to him, the service is irregular, &; 
will be set aside witli costs. — Thom^vs v. Pearce 
(1824), 2 B. & a 761 ; 4 Dow. & Ry. K. B. 317 ; 
2 L. .1. O. S. K. B. 153 ; 107 E. R. 560. 

883. .] — The courts will not, in future, 

allow an appearance to be entered for deft., unless 
there has been actual personal service of the 
writ ; it will not be enough to show that the 
writ has come to the hands of deft. 

The afiidavit in support of an application for 
leave to enter an appearance for deft, stated 
that deponent went three times to deft.’s residence 
for the purpose of serving him with a copy of 
the writ of summons, &, on inquiring for him, 
was informed by a female servant, who answered 
deponent over the garden wall of deft.’s house, 
that deft, was not at home ; that on the last 
occasion he stated to her that he would leave a 
copy of the writ with her for her master, upon 
which she put a basket over the garden wall with 
a string attached to it, for the purpose of receiving 
the copy, & he put a true copy of the writ into 
the basket, & desired the servant to give it to 
deft., which she promised to do ; that he imme- 
diately afterwards heard deft, say to the servant, 
“ Take it back, I won’t have it.” The affidavit 
further stated, that on a subsequent day deponent 
saw the female servant, who said she had given 
the copy of the writ to her master : — Held : such 
service was insufficient. 

Service means serving deft, with a copy of the 
process, & showing him the original if he desires 
it (Alderson, B.). — Goggs v, Huntingtower 
(Lord) (1844), 12 M. & W. 503, 504; 1 Dow. 
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Sect, 2 . — Personal and stibsi it uied service : Suh-secis, 
1, 2. Sects, 3, 4 <5? 5.1 

& L. 699 ; 13 L. J. Ex. 352 ; 2 J.. T. O. 8. 330 ; 
8 Jiir. 60; 162 E. R. 1297. 

884. .] — Where deft., on being served 

with a copy of a wit, demands to see the original, 
& it is not sho^\Ti to him, the service is not merely 
irregular but void. In such a case if pltf. signs 
judgment in default of appearance, the writ & 
judgment will be set aside with costs. — Hawthorn 
V, Harris (1875), 39 J, V, 74 ; 23 W. R. 214. 

385. .] — Where a person serving a writ did 

not, though requested so to do, show the original 
writ to deft., & pltfs. signed judgment thereon : — 
HekJ : all the proceedings taken under the writ 
should be set aside, whether such proceedings were 
to be considered a<s irregular, or abs<jlutely void. — 
Phtlupson & Son v. Emanuel (1887), 50 L. T. 
858. 

386. Request to see original shortly after 

copy served.] — Where deft, was served with a 
copy of a capias, & a quarter of an hour afterwards 
demanded to see the original, which was refused 
by the officer, the court set aside the service 
& subsequent proceedings. — Westley v, Jone.s 
(1821), 5 Moore, 0. P. 162. 

387. Serving copy by post in letter — Refusal by 
defendant to receive.] — Sending process by the 
post in a letter which deft, refuses to receive, is 
not good service, although the refusal may have 
been wilful, & accompanied with a long avoidance 
of service. — R edpath v, Witjjams (1826), 3 
Bing. 443 ; 130 E. R. ,583 ; s^ib nom. RlDPATH 
V, WruJAMS, 11 Moore, C. P. 333. 

388. Process brought to notice of defendant — 
Leaving process in corporal possession of defendant 
unnecessary.] — It is not necessary to leave the 
process in the actual corporal possession of deft., 
for whether the party touches him or puts it into 
his hand is immaterial for the purposes of personal 
service. Personal service may be where you see 
a person & bring the process to his notice. — 
Thomson v, Pheney (1832), 1 Dowl. 441. 

389. Service on agent within jurisdiction — Defen- 
dant out of jurisdiction.] — The coui*t will not allow 
process to be seiwed at the house of the agent of 
deft, out of the jurisdiction, in order to save the 
Statute of Limitations ; but pltf. must proceed 
according to the provisions of 2 & 3 Will. 4, 
c. 39, s. 10. — Frith v. Donegal (Lord) (1834), 
2 Dowl. 527. 

390. Service by agreement.] — An 

agreement by a person domiciled or ordinarily 
resident in Scotland, that a writ for bi'cach of 
contract may be served by leaving it with an 
agent in England, appointed by him to accept 
service is valid, & service upon the agent is good 
service on deft.^ — Montgomery, Jones & Co. 
V, Liebenthal & Co., [1898] 1 Q. B. 487 ; 67 
L. J. Q. B. 313; 78 L. T. 211; 46 W. R. 292; 
14 T. L. R. 201 ; 42 Sol. .To. 232, C. A. 

391. Defendant seen at closed window of house 
— Writ thrown In garden after Informing defendant 
in audible voice of nature of errand — ^Presence of 
wife.] ^When the party attempting to serve a 
writ of summons went to deft.’s house, & seeing 
him standiirg at a closed window on the ground 
floor, told him in an audible voice the purpose for 
which he came & threw a copy of the writ down 
in his sight & in the presence of his wife, who had 
come out of the house, & denied that he was at 
home, & left it lying there in the deft.’s garden : — 
Held : that the above was not a sufficient service. 
— Heath v. White (1844), 2 Dow. & L. 40 ; 13 
L. J. Q. B. 218 ; 8 Jur. 575. 


392 . Writ handed to servant over garden wall — 
Servant promising to hand writ to master — Subse- 
quent statement that writ so handed.] — Hoggs v, 
Huntinqtower (Lord), No. 883, ante, 

393 . Service on servant in occupation of house — 
Where tenant defendant absconded.] — It appearing 
by affidavit that one G., the tenant in possession, 
& his wife, both absconded, & could not either of 
them be served with a declaration in ejectment ; 
& that they had left a woman servant in the house 
on the premises, in whose presence a declaration 
was fixed up, the court made a rule for the tenant 
to show cause why service of a declaration on his 
servant at his house should not be deemed good ; 
& directed the rule to be served in that manner. — 

(1748), Barnes, 188 ; 94 E. R. 869. 

394 . Defendant locking himself in room — Writ 
put through crevice of door.] — Several calls had 
been made by the party endeavouring to serve 
the writ of summons at the residence of deft., 
without success. On the last occasion, having 
inquired if deft, was at home, & having received 
an evasive answer, he waited in the hall. Having 
afterwards gone into the parlour for a few minutes, 
he saw deft, running up the stairs. He imme- 
diately followed after him, but before he could 
give him a copy of the writ deft, went into a room 
& fastened the door. He then called out to him 
that he had a writ against liim at the suit of 
pltf., & putting a copy of it through a crevice 
of the door, told him that that was the copy of 
the writ : — Held : deft, had not been j)er8onally 
served. — Christmas v, Eicke (1848), 6 Dow. L. 
156 ; 11 L. T. O. S. 206 ; svh nom, Christmas v. 
Gicke, 2 Saund. & C. 292. 

395 . Writ in envelope handed to defendant — 
Defendant not Informed of contents — No know- 
ledge of action.] — Handing to deft, a writ, or, il’ 
deft, is out of tlio jurisdiction, notice of a writ, 
enclosed in an envelope, whether sealed up or 
not, deft, not being inforaied of its contents, 
having no knowledge that an action has been or 
is about to be commenced against him, is not 
good personal service. — B anque Russe et Fran- 
caise V. Clark, [1894] W. N. 203, C. A. 

396. Defendant in prison.] — It was sworn by the 
first of two deponents that he went to the Fleet 
prison, where deft, was then in custody, for the 
purpose of serving him with a capias ad responden- 
dum, Sc that having foimd deft, therein, he tendered 
to him a copy of the writ, at the same time showing 
the original writ, & explaining to deft, the intent 
of the service ; but that deft, refused to take 
the copy, & walked away, whereupon deponent 
followed him, endeavouring to prevail on him 
to take the copy, but deft, refused, & told deponent, 
if he did not leave him, deponent would get himself 
insulted, whereupon deponent, fearing violence, 
desisted. It was sworn by the second deponent 
that, on the evening of the same day, he went 
to tlie Fleet prison for the purpose of delivering 
the copy of the writ to deft. ; that he went into 
the deputy warden’s office, & informed him what 
had passed in the morning, & requested him to 
have deft, into the turnkey’s lodge, that deponent 
might personally deliver the copy of the writ to 
deft., & show him the original ; tliat deft, was 
called by the crier, but refused to see anybody 
except in his room ; whereupon deponent offered 
to go there, but was prevented by the deputy 
warden, who said he might not escape with his 
life, & that the prison would bo in an uproar; 
that it was impossible for the turnkeys to protect 
deponent, but that if deponent would leave the 
copy of the writ with the deputy warden, it should 
be given to deft, on the following morning ; 
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that deponent was informed, Sc believed that 
deft, was discharged from the Fleet two days 
afterwards ; that he had mode frequent attempts 
to serve him at his dwelling-house ; that deft, 
could not be found, & that deponent believed he 
secreted himself to avoid the service ; & that 

deponent had been informed bv J. F., one of the 
turnkeys of the Fleet prison, that he, J. F., did 
deliver to deft, personally, in the prison, a copy 
of the said writ : — Held : this could not be deemed 
good service. — Pigeon v. Bruce (1818), 8 Taunt. 
410 ; 2 Moore, C. P. 462 ; 129 E. R. 441. 


Sub-sect. 2. — Substituted Service. 

See R. S. C., Ord. IX., r. 2, p. 313, ante; Part ’ 
XII., post. 


Sect. 3.— TIME FOR SERVICE. 

See R. S. C., Ord. IX., r. 2, p. 313, ante, 

897. At any hour.] — Process may be served at 
any hour. — P rtddee v . Cooper (1822), 1 Bing. 06 ; 
7 Moore, C. P. 368 ; 1 L. J. O. 8. C. P. 8 ; 130 
E. R. 27. 

398. Of day — Specially indorsed writ.] — 

A specially indorsed writ is not a pleading within 
the meaning of Ord. LXIV., r. 11, & service 
thereof may therefore be effected at any hour of 
the day. — M urray v, Stephenson (1887), 19 
Q. B. D. 60 ; 66 I.. J. Q. B. 647 ; 56 L. T. 720 ; 
36 W. R. 666. 

399. Eleven o’clock at night.] — Service of 

the copy of a writ of latitat at eleven o’clock at 
night is regular, & not within the rule of court, 
Mic. 41 Geo. 3 . — Upton v, Mackenzie (1822), 
1 Dow. & Ry. K. B. 172. 

400. IVhether on Sunday.] — The service of 
process on a Sunday is absolutely void by 29 Car. 2, 
c. 7, s. 6, & cannot be made good by any subse- 
quent waiver of deft, by his not objecting till 
after a rule to plead given. — T aylor v, Phillips 
( 1802), 3 East, 156 ; 102 E. R. 666. 

401. Irregularity cannot be waived.] — The 

service of process on a Sunday is by 29 Car. 2, 
c. 7, s. 6, void to all intents & purposes & incapable 
of being made good by any waiver of the pai'ty 
(Brett, J.). — Oulton v , Radcliffe (1874), 
L. R. 9 C. P. 189, 193 ; 43 L. J. C. P. 87. 


Sect. 4.— PLACE OF SERVICE. 

See R. S. C., Ord. IX., r. 2, p. 313, ante. 

Service out of the Jurisdiction.] — See Part XIII,, 
post, 

402. Service of writ abroad — Irregularity only — 
Not nullity.] — Service of a writ of summons abroad 
is an irregularity only, & not a nullity. Where, 
therefore, deft, resident at Boulogne was served there 
with a writ of summons on Sept. 13, an appearance 
was entered for him on Oct. 24, & the declaration 
was served by leave of a ju^e by sending it on 
the 26th through the post : — Held : an application 
made on Nov. 14 to set aside the writ & other 
proceedings was too late,^even though the sub- 
sequent proceedings were; taken under J affidavits 


which suppressed the fact that service had been 
effected abroad. — Minbt v. Round (1850), 1 
L. M. & P. 664 ; 16 L. T. O. S. 214. 

403. Service within Jurisdiction — VJrit issued 
for service out of Jurisdiction.] — In Nov. 1862, 
pltf.’s attorney issued against deft, a writ of 
summons in the form prescribed by the Common 
Law Procedure Act, 1852 (c. 76), s. 18, for service 
on a British subject residing out of the juris- 
diction. In the following March the deft.’s 
attorney entered an appearance. Pltf.’s attorney 
not being aware that an appearance was entered, 
from time to time renewed the writ, & on March 31 
served deft., who had always resided in England, 
with a copy of the renewed writ : — Held : 
there was no ground for setting aside the pro- 
ceedings. — C tkp:kn V. Braddyll (1866), 1 H. & N. 
69 ; 37 L. T. O. S. 81 ; 4 W. R. 487 ; 156 E. R. 
1121 . 


Sect. 5.— WHO MAY BE SERVED. 

See R. 8. C., Ord. IX., r. 2, p. 313, ante. 

Foreign sovereigns & governments — ^As defen- 
dants.] — Sec Action, Vol. I., pp. 48-50, Nos. 384- 
409. 

Diplomatic persons.] — See Constitutional Law, 
Vol. XI., pp. 536, Nos. 390 ei seq. 

Foreign ships.] — See Admiralty, Vol. I., pp. 
110, Nos. 135 et seq,; 8upp. 

404. Defendant coming within Jurisdiction — 

Effect of fraudulent inducement to return.] — A 
creditor by a concerted fraud induced his debtor, 
who resided abroad, to come to England, & 
immediately had him arrested by order of a judge. 
The facts being made to appear by affidavit, 
this court, by rule, set aside the whole, as an 
abuse of the process of the court. — Stein v, 
Valkenhuysen (1858), E. B. & E. 65; 27 

L. J. Q. B. 236 ; 31 L. T. O. 8. 80 ; 4 Jur. N. S. 
411 ; 120 E. R. 431 ; sub nom, Steyne v, Val- 
kenhuyzen, 6 W. R. 414. 

405. .] — If a person has been induced 

by fraud of any kind to come within the juris- 
diction for the concealed purpose of serving him 
with a writ in an action, the court will set aside 
the service as an abuse of the process of the 
court. 

Where an invitation was issued to deft., who was 
a foreigner resident abroad & the general manager 
abroad of an English company, by the directors 
of the company to come within the jurisdiction 
with a real intention to discuss certain matters 
in difference between them & deft., although the 
directors also intended to serve him with a writ, 
& deft, came <fe was served with a writ, the court 
refused to set aside the service. — Watkins v. 
North American Land & Timber Co., Ltd. 
(1904), 20 T. L. R. 634, H. L. 

406. Party in court.] — ^Service of a writ of 
summons in a court of justice on a party attending 
his cause is not irregular or void. — Poole v, 
Gould (1866), 1 H. & N. 99 ; 26 I.. J. Ex. 260 ; 
27 L. T. O. S. 110; 166 E. B. 1133. 

407. Offioer on British warship.}--An officer in 
Her Majesty’s navy is within the jurisdiction so 
long as he is on board his ship, & Ord. XI. does not 
apply. Evidence that officer was in a Queen’s 
ship on the Mediterranean Station, & would ulti- 
mately put into Malta : — Held : not sufficient 
to show in what “ place or coimtry deft, is or 
probably may be found ” within the meaning 
of Ord. XI., r. 4^ So that leave to serve a writ on 
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Sect 5, — WJio may be served. Secis. 6, 7, 8, 9, 10, 
11, 12, 13 d' 14 : Sub-sects. 1 dr 2.] 

him out of the jiuisdiciion must- be refused. — 
Seagrove V. Parks, [1891] 1 Q. li. 551 ; 60 
L. J. Q. B. 355, D. 0. 

408. •] — Application in chambei's to extend 

the eight days fixed by tlie ordinajy form of 
writ of smnmons os the time after service for entry 
of appcaiance. On proof that deft, was a naval 
otTlcer serving on a British ship ofC the west coast 
of Africa, an order was made giving the deft, 
ninety days to appear. — Fraser r. Akers (1891 ), 
cited in 35 Sol, ,io. at p. 477. 

Service out of Jurisdiction.] — See l*art XTII., 
post. 


SErr. 6. AGREEMENT AS TO PLACE FOR OR 
MODE OF SERVICE. 

See B. S. 0., Ord. XI., r. 2a ; p. 367, post 


Sect. 7. SERVICE OF AMENDED WRIT. 

See B. S. (\, Ord. TX., r. 2, p. 313, ante. 

Amendment of writ.]— See Part III., Sect. 2, 
sub-.soct. 3, ante. 

Amendment of pleading.] — See Pleading, pp. 
92, Nos. 778 et seq. 

Alteration of claim without amendment of writ.] 

— See Pleading, Part VII,, Sect. 4, sub-sect. 1, B., 
p. 125, ante. 

409. Whether re-service of amended wrrlt 
essential — Writ issued for service out of the Juris- 
diction—Amendment of statement of claim.] — 

Ord. XXVTII. applies to writs issued for ser\ice 
out of the jurisdiction, & a statement of claim 
indorsed on such a writ may be amended without 
re-service. 

Where leave for amendment is necessary, 
jiltf. must show that the amended claim would 
have entitled him in the first instance to leave to 
issue a writ for service out of the jurisdiction. 

The orders do not provide that a writ so amended 
shall, after the amendment, be served again, 
but only that it shall be delivered to deft. (Kay, 
L.J.). — Holland v. Leslie, [1894] 2 Q. B. 4.50; 
63 L. J. Q. B. 679 ; 71 L. T. .33 ; 42 W\ R. 577 ; 
10 T. L. B. 556; 9 R. 743; 38 Sol. Jo. 578, 
C. A. 

410. Defendant not appearing to original writ.] — 

There is no hard A fast rule that an amended 
writ, whatever be the nature of the amendment, 
must be re-served personally on deft, who has 
not appeai'ed to the original writ. 

The Rules of the Supreme Court make no 
provision for the personal service of an amended 
writ, & therefore Ord. LXVII., r. 4, applies, 
& an amended writ may be served on deft, who 
h^ not appeared by filing it with the proper 
omcer. When this has been done the comt has 
jur^diction to proceed to try the action as against 
such a deft. 

court has a discretion in the matter, 
&, if it can see that there is any probability of 
inju^ice being otherwise done to the absent deft., 
it will require that he be served personally with 
the amended writ — e.g. if the indorsement on 
the writ has been amended in such a way as sub- 


stantially to enlarge the relief claimed against 
him, & to make the writ in effect a new writ. 

On granting leave to amend a writ the judge can, 
if he thinks it right to do so, impose the condition 
that the amended writ shall be served personally 
on deft, who has not appeared to the original writ, 

An action was brought by a colonial railway 
company & the then Governor of the Colony, 
who in "the statement of claim was stated to be 
suing on behalf of the Government. One of defts. 
did not appear to the writ, A change of Governor 
took place, &, in pursuance of leave given by 
the court, the writ was then amended by adding 
the name of the new Governor as a pltf., & the 
statement of claim was amended by stating that 
he was suing on behalf of the Government : — 
Held : the non-appearing deft, was sufficiently 
served by filing the amended writ in pursuance 
of Ord. LXVII., r. 4. — .lAMAiCA Ry. Co. v. 
Colonial Bank, [1905] 1 Ch. 677 ; 74 L. J. Ch. 
410 ; 92 L. T. 548 ; 53 W. B. 664, C. A. 

411. Admiralty action in rem.] — An 

amended writ must be served in the same way as 
if it had been an original writ. 

After the writ in an action in rem in the Admiralty 
Dmsion against a ship had been filed & served on 
the sliip, the ship was sold in an action brought 
by another party, & the proceeds of the sale 
brought into court. The writ was then amended, 
& filed in the Admiralty Registiy^ but was not 
formally served on the registrar, nor was it indorsed 
with the date of service under Ord. IX., r. 13. 
Defts. did not appear : — Held : the service of the 
amended writ was not sufficient, & pltf. was not 
entitled to obtain judgment by default. - 
The Cassiopeia (1879), 4 P. I). 188; 48 

L. J. P. 39 ; 40 L. T. 809 ; 27 W. R. 703 ; 4 Asp. 

M. L. C. 148, C. A. 

412. Whether personal service necessary.] — ^An 

amended writ may be delivered to deft, who has 
made default in appearance, by filing it at the 
C'entral Office, personal service being unnecessary. 
— Re IlAim.EY, Nuttall v. Whittaker, [1891] 

2 Ch. 121 ; 64 L. T. 786 ; 39 W. B. 604. 

413. .] —Jamaica Ry. Co. v. Colonial 

Bank, No. 410, ante. 

414. Marking of amended copy delivered to 
opposite party.] — In an action by the successor in 
title of a lessor for the recovery of premises from 
lessees whose term had expired, the wiit, which 
was specially indorsed, was by order amended, 
& as amended, stated the date of making, length 
of term of the lease, A devolution to deft. The 
copy served upon deft., however, omitted to state 
the length of the term. The copy served upon 
deft, also was not marked with the date of the order 
for amendment & the date of amendment, which, 
however, were marked upon the writ itself. No 
fresh appearance was entered by deft, to the 
amended writ : — Held : (1) the copy served upon 
deft, was sufficiently indorsed to satisfy the 
requirements of Ord. III., r. 6, & the writ was a 
good specially indorsed writ within the meaning 
of that rule : (2) the amended writ being duly 
marked with the date of the order for amendment 
& the date of amendment, the requirements of 
Ord. XXVIII., r. 9, were complied with, & did 
not extend to require the like marking on the copy 
of the amended document delivered to the opposite 
party under Ord. XXVIII., r. 10 ; (3) the appear- 
ance by deft, to the original writ stood as a good 
appearance to the amended writ. — Hanmer v. 
Clifton, [1894] 1 Q. B. 238 ; 42 W. R. 287 ; 
10 T. L. R. 12 ; 38 Sol. Jo. 10 ; 10 R. 66, D. C. 

Marking of amendments .] — See Pleading, p. 

1 28. 
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Sect. 8.~ SERVICE ON WRONG PERSON 

Sec 11. S. 0., Ord. IX., r. 2, p. 313, ante. 

Process issued In wrong name.] — See Execution, 
Vol. XXI., pp. 420-421, Nob. 20-35. 

Service on presumed partner — Presumption 
wrong.] — See Partnership, Vol. XXXVI., p. 411, 
No. 810. 

Liability for wrongful or irregular selzme.] — Sec 
Exectuion, Vol. XXI., pp, 450, 542. 

Liability for false imprisonment — Proceedings 
against wrong person.]— *S'ce Trespass, Vol. 
XLIII., p. 448, No. 700. 


>Seci. 0. -SERVICE ON BOARD OF TRADE. 

415. Service on individual constituent members.] 

~ -Although the Board of Trade may be sued as a 
government department, service of the writ must, 
unless the solicitor to tlie Board accepts service 
on their behalf, be effected upon the individual 
constituent members of tlie Board personally. 
— Marshal Shipping Co. v. Board of Tjiade, 
[1923] 2 K. B. 343; 92 L. ,T. K. B. 901; 129 
L. T. 044; 39 T. L. U. 415; 07 Sol. Jo. 039; 
10 Asp. M. L. C. 210, V. A. 


Sect. 10 . -SERVICE ON HUSBAND AND WIFE. 

R. S. C., Ord. IX., r. 3. When husband and wife arc both 
defenOantR to the action, thev sliall both be ecr\cd unless the 
Court or a Judge shall otljcrwise order. 

Actions by & against married women.] — Sec 

Husband & Wife, Vol. XXVTI., pp. 248, Nos. 
2181 ct 8cq, 


Sect. 11.— SERVICE ON INFANTS. 

R. S. C., Ord. IX., r. 4. When an infant Is a defendant to the 
action, service on Ids father or guardian, or if none, then upon 
the person with whom the infant resides or under ^^hobe care 
he is, shall, unless the Court or a Judge otherwise orders, be 
deemed good service on tlie infant ; provided that the Court or 
Judge may order that service made or to be made on the infant 
shall bo deemed good service. 

See Infants & Childuen, Vul. XXVIII., 
pp. 320-321, Nos. 1803-1870 ; Husband A Wife, 
Vol. XXVII., p. 391, No. 3859, A Supp. 


Sect. 12.— SERVICE ON LUNATICS OR PERSONS 
OF UNSOUND MIND. 

R. S. C., Ord. IX., r, 6. Wlieu a lunatic or person of unsound 
mind not so found by inquisition Is a defendant to tho action, 
service on the committee of the lunatic, or on the person with 
whom tho person of unsound mind resides or under wliose care 
he Is, shall, unless the Court or a Judge otherwise orders, be 
deemed good service on such defendant. 

See Lunatics & Persons of Unsound Mind, 
Vol. XXXIII., pp. 235-230, Nos. 1494-1521. 


Sect. 13.— SERVICE ON PARTNERS. 

See Part LIV., Sect. 2, post 


Sect. 14.— SERVICE ON CORPORATIONS, INHABI- 
TANTS, COMPANIES, SOCIETIES, ETC. 

Sub-sect. 1 . — Corporations. 

R. S. C., Ord. IX., r. 8. In the absence of any statutory 

{ jrovlfllon regulating service of process, every writ of summons 
ssued against a corporation aggregate may bo served on the 
mayor or other head officer, or on the town clerk, clerk, treasurer, 
or secretary of such corporation ; and every writ of summons 
issued against the inhabitants of a hundred or other like district 
may be served on the high constable thereof, or any one of 
them, or, where there is no high constable, on any other acting 
chief officer of police of the county in which such hundred or 
district is situate ; and every writ of summons issued against 
the inhabitants of any county of any city or town, or the 
Inhabitants of any franchise, liberty, city, town, or place, not 
being a part of a hundred or other like district, on some peace 
officer thereof : and where by any statute, provision is made 
for service of any writ of summons, bill, petition, summons, or 
other process upon any corporation, or upon any society or 
fellowship, or any body or number of persons, whether corporate 
or unln corporate, every writ of summons may be served in the 
manner so provided. 

Legal proceedings by & against corporations, 
members & officers.] — See, generally. Corpora- 
tions, Vol. XIII., pp. 413 ct seq, 

416. Colonial government not a corporation.] — 

A colonial government is not a corporation A 
cannot be effectually served with a writ. — 
Sloman V. New Zealand (tOvernment (187H), 
1 C. P. 1). 593; 49 J.. J. Q. B. 185; 35 L. T. 
454 ; 25 W. R. 89 ; 2 Cliar. Pr. Cas. 202, C. A. 
Companies.] — See Sub -sect. 2, infra. 

Foreign corporations, companies, etc.] — See Sub- 
sect. 4, post. 

417. “ Clerk of corporation — Clerk to secretary 
of corporation not included.] — Service of a writ of 
summons on a clerk in the office of tho secretary 
of a coi’poration aggregate, is not sufficient 
service on the “ clerk or secretary,” under 2 Will. 4, 
c. 39, 6. 13, so as to authorise a motion for a 
distringas, or to enter an appearance for defts. — 
Walton v. Universal Salvage Co. (1847), 16 
M. A W. 438 ; 4 Dow. A L. 568 ; 163 E. R. 
1200. 

418. Booking clerk of railway company — 

Not “ head officer or clerk.’*] — Defts. were a 
Scottish ct)rporation with running powera over 
an Enghsh railway to (Carlisle, A their only officer 
in England was a booking clerk at a station at 
C.^arlisle, whose sole duty was to issue tickets 
to travellers. The station at Carlisle was whoUy 
under the control of the English company, but 
defts. had use of it at a rental payable to that 
company. Defts.’ head office was in Scotland : — 
Held : the booking clerk was not a head officer 
or clerk of defts. who could be properly served 
with a writ issued against defts. — Mackereth 
V. Glasgow A South Western Ry. Co. (1873) 
L. R. 8 Exeb. 149; 28 L. T. 167; 21 W. R. 
339. 

Service on head officer, clerk, secretary, etc., of 
foreign corporation, company, etc.]— /See Nos. 449- 
454, post 


Sub-sect. 2. — Companies. 

Companies Aot, 1929 (c. 23), s. 370. (1) A document may be 
served on a coiiu>any by leaving It at or sending it by post to 
tho registered office of tho company. 

(2) Where a company registered in Scotland carries on 
business in England, the process of any court in England may 
be served on the company by leaving it at or sending it by post 
to the principal place of business of the company in England, 
addressed to the manager or other head officer in England of 
the company. 

(3) Where process is served on a company under sub-section (2) 
of this section, the person Issuing out the process shall send a 
copy thereof by post to the registered office of the company. 
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Sed, 14. — Service on corporaiions, inhoMante, com- 
panieSy aocieUee, eic, : Svhsecte. 2, 8 4.] 

See R. S. C„ Ord. IX., r. 8, p. 317, atUe. 

Actions & proceedings by & against companies.] 
— See, generally, Companies, Vol. IX., pp. 666, 
Nos. 4426 et seq, 

419. Service in accordance with statutory pro* 
visions — At registered office of company.}— A 

summons to appear to an information under the 
Food & Drugs Acts can only be served on a 
limited company in the manner prescribed by 
the Companies Act, 1862 (c. 89), s. 62, by being 
left at or sent to the registered office of the com- 
pany. — Peakks, Gunston & Tee, Ltd. v. 
Richardson, [1902] 1 K, B. 91 ; 71 L. J. K. B. 
18 ; 85 L. T. 616 ; 66 J. P. 119 ; 50 W. R. 286 ; 
18 T. L. R. 78 ; 46 Sol. Jo. 87 ; 20 Cox, C. 0. 
96, D. C. 

420. Service on solicitors insufficient.] 

— motion was made vmder the Companies 
Act, 1862 (c. 89), e. 35, to rectify the register of 
membei's of a company by the insertion therein 
of the name of applicant as the holder of certain 
shares. Cori*espondence had passed between 
the soUcitors of the company & the solicitors of 
applicant with reference to applicant’s claim to 
be a shareholder of the company, & the notice 
of motion had been served on the company’s 
soUcitors, they accepting service on behalf of 
the company in the usual manner. At the heai’ing 
the company did not appear : — Held : service 
on the solicitors of the company was not sufficient ; 
& no order could be made imtil the company had 
itself been served at its registered office, or imtil 
it appealed. — lie Denvek United Brewebies, 
Ltd. (1890), 63 L. T. 96. 

421. Waiver of service at office by 

secretary.] — Something has been said about the 
writ in this action not having been duly served 
upon the company, & of the ignorance of the 
directors as to the existence of the proceedings, 
but I consider thei*e is nothing whatever in those 
suggestions. The writ was served upon the 
secretary of the company, who was the proper 
person to serve, though it was served upon him 
not at the office of the company, if that were 
necessary, ordinarily, though I do not know 
that it is, because he waiv^ service on him at 
the office of the company by re<juesting that it 
might be served when he was seemg the creditor 
at his office in London, or somewhere else than 
at the office of the company (Halt., V.-C.). — 
Re Taylor, Re Wili^ams, Ex p, Railivay Steel 
A Plant Co. (1878), 8 Ch. D. 183 ; 47 L. J. Ch. 
321 ; sub nonu Re Railway Steel & Plant 
Co., Ltd., Taylor v. Railway Steel & Plant 
Co., Lid., WiLUAMs v. Railway Steel & Plant 
Co., Ltd., 38 L. T. 475 ; 26 W. R. 418. 

422, Service at other office in- 

sufficient.] — ^The only way in which a writ can be 
served on a comijany is by leaving it at or sending 
it by post to the registered office of the company. 
It is not sufficient to serve it at an office which, 
though an office of the company, is not the 
registered office of the company. — ^Vignes v. 
Smith (Stephen) & Co., Ltd. (1909), 63 Sol. Jo. 
716. 

423, Writ handed to director at head office.] 

— A clerk to pltf.’s solicitor handed a writ to a 
director of deft, company whom he happened to 
find at their head office : — Held : the writ had 
been properly served. — W atbon v, Sueather, 
Sons & Co., Ltd. (1886), 2 T. L. B. 473. 

424, Service by post.]-— Service by post of 

a writ of summons upon a corporation before 


Oct. 24, 1883, was good service. — White v. 
Land & Water Co., [1883] W. N. 174 ; Bitt. 
Rep. in Oh. 193. 

425. Company ceasing to exist — Service on 
former officers.]-— A company, though not formally 
dissolved, had practically ceased to exist & had 
no office or officers. The company, being made 
defts. in a suit, the court ordered that service of 
the bill on the late chairman & the secretary 
should be good service on the company. — Gabkbll 
V. Chambers (No. 1) (1858), 26 Beav. 252 ; 28 
L. J. Ch. 385 ; 32 L. T. O. S. 188 ; 5 Jur. N. S. 
62 ; 53 E. R. 896. 

Railway companies.] — See Sub-sect. 5, poet 

Foreign corporations & companies.]— Sub- 
sect. 4, poet 

Scottish companies.] — See Sect. 14, sub-sect. 3, 
poet. 


Sub-sect. 3. — Scottish Corporations, 
Companies, etc. 

See R. S. C., Ord. IX., r. 8, p. 317, ante ; Com- 
panies Act, 1929 (c. 23), s. 370 (2), (3), p. 317, 
ante, 

426. Scottish corporation as foreign corpora- 
tion.] — The writ of summons in an action against 
the Bank of Scotland, upon a cause of action 
which apparently arose in Scotland, was served 
upon the manager of a branch of deft, bank 
at the office of that branch in the City of London 
in accordance with Ord. IX., r. 8. Deft, bank 
was constituted under statutes which contained 
no provision for the service of process upon the 
bank. The Citation Amendment (Scotland) 
Act, 1882, relates exclusively to process issued 
from courts in Scotland, & contains no provision 
applicable to the service of process issuing from 
an English couH : — Held : the service effected 
upon deft, bank as above mentioned was valid 
imder Ord. IX., r, 8. 

For the puriioses of this rule [Ord. IX., r. 8] 
a Scottish corporation is a foreign corporation 
(Stirling, L.J.). — Logan v. Bank of Scotland, 
[1904] 2 K. B. 495 ; 73 L. J. K, B. 794 ; 91 
L. T. 252 ; 53 W. K. 39 ; 20 T. L. R. 640 ; 48 
Sol. Jo. 603, C. A. 

427. Company with registered office in Scot- 
land — Branch in England.] — ^A company having 
its registered office in Scotland, but also carrying 
on its business within the jurisdiction of the 
High Court, cannot be served with a writ of 
summons within the jurisdiction. — Watkins v, 
Scottish Imperial Insurance Co. (1889), 23 
Q. B. D. 285 ; 68 L. J. Q. B. 495 ; 60 L. T. 639 ; 
37 W. B. 670 ; 5 T. L. R. 511, D. C. 

428. Service on manager of branch — 

Copy by post to registered office.] — ^A company had 
their registered office in Scotland, but carried on 
branch works in England. The writ in the present 
action had been served on the manager of the 
branch works, &> a copy had also been sent by 
I) 08 t to the registered office ; — Held : the service 
was bad & must be set aside. — ^Wood v, Ander- 
STON Foundry Co. (1888), 86 W. R. 918 ; 4 
T. L. B. 708. 

429. Scottish firm with agent within Juris- 
diction — ^Agent merely for sale of goods*] — If the 
circumstances of a case are such as would make 
it the duty of one court in this country to restrain 
a party from instituting proceedings in another 
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court here, they will also wai^rant it in imposing 
on him a similar restraint with regard to pro- 
ceedings in a foreign court. 

The fact of a foreigner having property in this 
county, ei^bl^ the court here to make efifectual 
an injunction issued to him ; but, especially in 
the case of a foreigner who seeks no assistance 
&om the courts here, the issuing of such injunction 
ought clearly to be shown to bo required as con- 
ducive to justice, 

A company may have two domiciles, & places 
of bi^^iness may for the purpose of founding 
jurisdiction be treated as places of domicile, Sn 
service there is sufficient. 

Where there is a plain equity in favour of an 
injunction, &; the representatives of the real & 
personal property, who seek it, are in ^108 country, 
the court will grant it, & restrain proceedings in 
the coixrts of a foreign coimtry. In such a case 
the court 'will decide upon a consideration of all 
the circumstances, & require parties here to take 
or omit such steps in a loreign court as the ends 
of justice may require. The particular provisions 
of the foreign law applicable to a transaction, 
proceedings as to which in a foreign court are thus 
restrained, must not be disregarded. 

A company was chartered in Scotland for the 
manufacture of iron. Its manufactory A chief 
office of management were there ; it had agents 
for the sale of the goods in different parts of 
Scotland & England, & it possessed real estate 
in both countries. A., a large shareholder in the 
company, & possessed of real & personal property 
in England & Scotland, was the company’s 
agent for the sale of goods in London i was 
domiciled here. When he died, he made a will 
in the English form, & appointed as his executors 

E eisons who were resident in both countries ; his 
eir was one of these persons. Sc was also the 
person 'who succeeded him in the London agency 
for the company. Probate of the will was taken 
out in England, & such of the executors as thought 
fit to apply to the Scottish court were according 
to the Scottish law confii’ined in the execution 
of the will. An administration suit was instituted 
in the Court of Chancery, & the usual order for 
a general accormt of the debts & assets made. 
After the date of this order the Iron Company 
look proceedings in the Scottish courts against 
the real & pei’sonal estate of testator in Scotland. 
Notice of an injunction at the suit of the executors 
was served on the company’s agent in London, 
& on the company’s manager in Scotland ; the 
company did not appear, & the injunction was 
issued. The company then moved to dissolve 
the injunction. No order was made : — Held : 
the injunction could not be maintained. 

Quasre : whether service of notice of injunction 
on an e^ent, when the principal is out of the 
jurisdiction, can be good service, especially when 
that agent is merely an agent for the sale of the 
goods of the principals. 

Service of notice on one member of a corporation 
is sufficient. — Cabron Iron Co. Proprietors 
V. Maclarbn, Dawson & Stainton (1855), 
5 H. L. Cas. 41(1, 417 ; 24 L. J. Ch. 620 ; 26 
L. T. O. S. 42 ; 3 W, R. 597 ; 10 E. R. 961, 
H. L. ; revsg* S. 0. sub nom, Maclaren v, 
Stainton (1852), 16 Beav. 279. 

430. Name of firm affixed to agent’s offices 

— Offices of agent not “ place of business ” for 
purposes of service.] — Defts. were a Scottish firm, 
having an agent within the jurisdiction whose 
authority did not extend to taking orders ; the 
name of the firm was affixed to the agent’s offices : 
— Held : the offices of the agent were not a i)laco 


of business of the firm for the purpose of serving 
the writ. — Baiuhk v, Goodwin & Co. (1886), 

33 Ch. D. 604 ; 65 L. J. Ch. 849 ; 65 I.. T. 50 ; 

34 W. R. 787. 

431. Agent only transmitting orders 

to principal.] — Defts. were a firm of manufacturers 
& merchants carrying on business at Glasgow, & 
were domiciled & resident in Scotland. They 
had an agent in London whose sole duty was to 
obtain orders & transmit them for acceptance to 
defts., by whom he was paid a commission on 
business done. The agent had two rooms in 
London for which he himself paid the rent, rates, 
Sc taxes ; one room ho used as an office, the other 
he used as a sample room. A brass plate on the 
door bore the names both of defts. & the agent, 
Sc the defts.’ names appeared in the London 
Directory as having an address at the rooms. 
A writ was issued against defts. in the name of 
their firm under the provisions of Ord. XLVlIlA., 
by which any two or more persons liable as co- 
partners Sc carrying on business within the 
jurisdiction may be sued in the name of their 
firm Sc it was served on their agent at his office 
in I^ndon, under r. 3 of the same order by which 
a writ issued under r. 1 may be served at the 
principal place, within the jurisdiction, of the 
business of the partnei-sliip, upon any person 
having at the time of service the control or 
management of the partnci'ship business there. 
The Queen’s Bench Division set both the writ 
Sc service aside on the grounds that defts. did not 
in fact carry on business within the jurisdiction, 
Sc that Ord. XLVIIIa. did not enlarge the juris- 
diction of the court over foreign firms domiciled 
Sc resident out of the jurisdiction. Upon appeal 
to the Court of Appe^ : — Held: (1) defts. did 
not caiTy on business within the jurisdiction & 
therefore the writ Sc service must be set aside ; 
(2) the question as to the second point considered 
by the Queen’s Bench Division did not arise. — 
Grant v. Andeii.son Sc Co., [1892] 1 Q. B, 108 ; 
01 L. J. Q. B. 107 ; CO L. T. 79 ; 8 T. L. R. 
111. C. A. 

432. Scottish corporation constituted by statute 
with head office in Scotland — Branch office in Eng- 
land— Service of process issuing from English court 
upon manager of branch — Citation Amendment 
(Scotland) Act, 1882, not applicable.] — Logan v. 
Bank of Scotland, No. 426, ante. 

Foreign corporations, companies, etc.] — See 
Sect. 14, sub-sect. 4, post 

Scottish railway companies.] — See Sect. 14, 
sub-sect. 5, post. 


Sub-sect. 4.— Foreign Corporations, 
Companies, etc. 

Companies Act, 1929 (c. 23), Part XI. — Companies Incorporated 
outside Great Britain carrying on business loithin Great 
Britain. 

S. 343. This Part of this Act shall apply to all companies 
incorporated outside Great Britain which, after the commence- 
ment of this Act, establish a place of business within Great 
Britain, and to all companies incorporated outside Great Britain 
which have, before the commencement of tMs Act, established 
a place of business within Great Britain and continue to have an 
establisliod place of business wltliln Great Britain at the com- 
mencement of this Act. 

S, 344. (1) Companies Incorporated outside Great Britain 
which, after the commencement of this Act, establish a place 
of business within Great Britain, siiail witliin one month from 
the establishment of the place of business, deliver to the registrar 
of companies for registration — 
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Sect, ii.~ Scrt'ice on corponvtiom, inhabitants^ com- 
panics^ societies, eU\ : Sub-sect, 4.] 

(«) a certified copy of tlio charter, stAtutea or memorandum 
and articles of the com!)any, or other instrument 
constituting or defining the ooiistit\ition of the com- 
pany, and, if the instrument is not written in the 
English language, a certified translation thereof ; 

(6) a list of the directors of the company, containing such 
particulars vlth respect to the directors as are by 
this Act required to be contained with respect to 
directors in tlie register of the directors of a company ; 

(c) the names and addresses of some one or more iMjrsons 
resident in Great Britain au( horded to accept on 
behalf of the company service of process and any 
notices required to be served on the company. 

(!’) The following companies, namely ; — 

(a) companies incorporated outside Great Britain which, 
before the first day of April, nineteen hundred and 
nine, established a place of business and at the 
commencement of tliis Act <;ontinue to have a place 
of business within Great BritAin ; 

(0) companies inc<irporatcd in Northern Ireland before the 
first day of January, nineteen hundred and twenty- 
two, which at the eomnieneement of this Act have 
a place of business within Great Britain ; 

(r) companies incorporated in the Irish Free State which, 
before the twenty-seventh day of March, nineteen 
hundred and tuentj -three, established a place of 
business and at the commencement of tills Act 
continue to have a place of business witldn Great 
Brit aiu ; 

shall, uitliiu one month from the commeneoinent of this Act, 
deliver to the registrar for registration the documents and 
particulars specified in the last foregoing subsection. 

(3) Companies to wliich this Part of this Act apidies, other 
than the companies mentioned in subseetlons (1) an(l (2) of this 
section, sludl, if at the commencement of this Act they have not 
delivered to the registrar tlie doeuinents and particulars specified 
iu paragraphs (cr), (6) and (r) of subsection (1) of section two 
hundred aud seventy -four of the Companies (Consolidation) 
Act, 1908, as amended by the Companies (Particulars as to 
Directors) Act, 1917, continue subject to the obligation to 
deliver those documents and particulars in accordance with the 
said Acts. 

S. 349. Any process or notice required to bo served on a 
company to which this Part of thhs At‘t applies shall be suffi- 
ciently served if addressed to any person wiiose name has been 
delivered to the registrar under this Part of this Act and left 
at or sent by post to the address wliich has been so delivered : 

Provided that— 

(1) where any such company makc.s default in delivering 

to the registrar the name and address of a person 
resident in Great Britain who is authorised to accept 
on behalf of the company service of process or 
notices ; or 

(2) if at any time all the persons whose names and addresses 

have been so delivered are dead or have ceased so 
to reside, or refuse to accept service on behalf of the 
company, or for any reason cannot be served ; 

a document may l>e served on the company bv leaving it at or 
sending it by post to any place of business e.stablishcd bv the 
coTni)any in Great Britain, 

See R. S. C., Ord. IX., r. 8, p. 317, ante. 

Companies incorpurated in England, see Sect. 
14, sub-sect. 2, ante. 

Scottish corporations, companies, etc., see Sect. 
14, sub-sect. 3, ante. 

433. General rule.]-— A foreign corporation may 
be served within the jurisdiction if it is carrying 
on business in this country, & it does so if con- 
trite have been habitually made for a reasonable 
ibstantiai p^iod of time at a fixed place of 
business within the jurisdiction by a firm or a 
person there, without referring each time to the 
foreign corporation for instructions, & with the 
result that the foreign corporation has become 
bound to another party. 

The test in each case is to ascertain whotlier 
the agent, in carrying on the foreign corporation’s 
business, makes a contract for the foreign cor- 
poration, or, in carrying on the agent’s own 
busmess, sells a contract with the foreign corpora- 
tion. In the former case the foreign corporation 


is, & in the latter it is not, carrying on business 
at the agent’s place. 

If a firm ore carrying on the foreign corporation’s 
business in this country they are the proper 
persons to be served. Sc service upon one member 
of the firm is service upon the firm, for each 
member is agent for every other. In such a case 
there is no question of “ head officer,” as referred 
to in Ord. IX., r. 8, as distinguished fi*om sub- 
ordinate officer. The foreign corporation is served 
by service on the firm or some member of the 
firm. — Thames Sc Mersey Marine Insurance 

Co. V, SOCIETA DI NAVIGAZIONE A VAPORE DEL 

Lloyd Austriaco (1914), 111 L. T. 97; 30 

T. L. R. 476 ; 12 Asp. M. L. C. 491, C, A. 

434. Foreign corporation served in same manner 
as Engiish corporation agpegate.] — A foreign 
corporation carrying on business in this country 
is liable to be sued in an English court, Sc may 
be served in the same manner as an English 
coloration aggregate. Therefore service of a 
writ of summons on the head officer at the place 
of busmess in England of such a foreign coipora- 
tion is good service on the corporation under 
Ord. IX., r. 8. Newby v. Von Oppen^ No. 449, 
post, followed. — llAGGIN V, COMPTOIR D’EscoMP'rE 
DE Paris, Mason & Barry v. Same (1889), 
23 Q. B. D. 519 ; 58 J.. .T. Q. B. 508 ; 01 L. T. 
748 ; 37 W. R. 703 ; 5 T. L. R. 000, C. A. 

435. Corporation with dual residence.]— Carron 
Iron Co. Proprietors v, Maclarkn, Dawson Sc 
Stainton, No. 429, ante, 

436. .] — A foreign corporatiijn may be 

resident in this country for 1 he purposes of 
income tax, 

A company was incoiporatod Sc registered in 
South Africa. The office denominated its head 
office was iu Kimberley in tfie Cape Colony, Sc 
ih had an office in lA>ndon. It owned extensive 
diamond mines in South Africa. The essential 
part of its business w^as the sale of the diamonds 
from its mines to a syndicate of diamond merchants 
of London under such conditions as to control 
the diamond trade of the world, ’fhe contracts 
of sale, which were annual contracts dealing 
with a year’s output, were executed in London ; 
they provided for the sale of diamonds to tlie 
syndicate, with delivery at Kimberley, in specified 
amounts at specified prices. Sc contained terms 
regulating the output of diamonds, the effect of 
which was to control the diamond trade. The 
general meetings of the company w^ere held in 
Kimberley. Members of the company might 
name an address in South Africa to be registered 
as their address for the service of notices, Ac any 
member not naming such an address was to be 
deemed to have waived service of the notice upon 
him. The control of the company was vested in 
three life govemoi*s Sc sixteen ordinary directors, 
of whom four had to reside in England. Two of 
the three life governors Sc nine of the sixteen 
ordinary directors resided in the United Kingdom. 
The chairman Sc six ordinary directors resided 
in the Cape Colony. Meetings of the directors 
were lield weekly in Kimberley Sc London, with 
an interchange of minutes between the two places. 
The proceedings of the boards of directors sitting 
in Kimberley Sc London were regulated by bye- 
laws which provided as follows: (1) That the 
course of business respecting technical manage- 
ment of the company’s work & operations at its 
mines, expenditure for wages. Sc such like, should 
be determined upon by the directors in Kimberley, 
who should, however, consult the directors in 
London on matters of exceptional importance. 
(2) All other expenditm*o exceeding £26,000 was 
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to be determined upon by the majority of all the 
directors ; but the directors in Kimberley with 
the sanction of the chairman might under special 
circumstances incur expenditure not exceeding 
at one time £50,000 in addition. No further 
expenditure could be incurred unless the authority 
of the Kimberley directors was confirmed by the 
majority of all the directors. (3) The policy of 
the board respecting the disposal of diamonds 
& other assets, the working or development of 
the mines & the output of diamonds, application 
of profits & appointment of directors, was to be 
determined by the majority of all the directors. 
(6) Matters ip be deiermined by the majority 
of all the directors were to be determined by 
resolution to be submitted to meetings of directors 
in Kimberley & London, & the decision was to 
be in accordance with the vote of the majority 
thus ascertained. (6) Except as before provided, 
the directors in Kimberley & the directors in 
London were to have equal & concurrent authority. 
The majority of the directors was always in 
London. Matters referred to in bye-law (3) were 
always dealt with in London, & in all important 
matters under bye-law (6) the majority voting 
had always been in London. No case had ever 
occurred where the directors in Kimberley 
had overruled the decision of the directors in 
London. Under powers conferred upon the 
directors generally, the directors in London had 
appointed four committees to control various 
departments of the company’s business & report 
to them. The general accounts of the company 
were kept at Kimberley, but the majority of the 
directors had a controlling influence upon the 
accounts : — Held : the conclusion to be drawn, 
from the facts was that the company was residing 
in the United Kingdom within the meaning of 
s. 2, Sched. D., of the Income Tax Act, 1853, & 
also that the company exercised their trade in 
this coimtry within the meaning of the same 
schedule. 

It is necessary to consider what lies at the 
bottom of these cases as to service, in order to 
see how far they are consistent with the high 
& dry position taken up by appellants’ counsel 
with regard to the impossibility of a foreign 
corporation acquiring a residence in this country. 
In those cases the question was whether, under 
the particular circumstances of the case, a foreign 
corporation could be made amenable to the 
jurisdiction by service of a writ upon it, not out 
of, but within the jurisdiction. It was necessary, 
in order to establish the right to treat the foreign 
corporation as within the jurisdiction to bring 
it within the law applicable to residents in this 
country. Those cases arose under Ord. IX., 
r. 8, which provides that “ in the absence of any 
statutory provision regulating service of process, 
every writ of summons issued against a corpora- 
tion aggregate may be served on the mayor or 
other head officer, or on the town clerk, clerk, 
treasurer, or secretary of such corporation.” 
The first step which had to be taken was to 
decide that the rule covered a foreign as well as 
an English corporation. Then, in deali^ with 
the question whether such a corporation was 
properly served, it became necessary to consider 
whether it was resident in this coimtry. Hence 
those cases were certainly decided on the view 
that the particular corporation in question was 
resident in this country when the writ was served. 
It may be, no doubt, t^t a residence which would 
be sufficient for the ijurposes of service would 
not be such as to bring a foreign corporation 
within the operation of a taxing Act ; but the 

p.p. — 11 


cases do appear to strike at the root of the pro- 
position that it is legally impossible for a foreign 
corporation to be resident in this country. They 
are certainly, I think, authorities agai^t the 
existence of a hard & fast line confining the 
residence of a foreign corporation to the country 
in which it is incorporated (Ooluns, M.R.). 

In answering the question whether a company 
resides in this countiy, which is a mixed question 
of law & fact, the place where it is incorporated 
forms no doubt one element for consideration ; 
but all the circumstances must be considered. 
The question cannot depend on what the company 
chooses to call its head office. One must look at 
facts & not mere terms. I find in the present 
case that a clear majority of the directors reside 
in the United Kingdom, & all questions of policy 
appear to be dealt with by them in Ix>ndon. All 
important contracts by the company would appear 
to be sealed in Ivondon. 8o far as our information 
goes, the seal of the company would appear to 
be kept in London & to be there affixed to docu- 
ments requiring to be sealed by the order of the 
directors. In considering where the brain, heart, 
& motive power of the company are situated, all 
the important elements in the case appear to me 
to show that they are to be found in London, & 
not in Kimberley (Cozens-Hardy, L.J.). — Db 
Beers Consolidated Mines, Ltd. v. Howe, 
[1905] 2 K. B. 612, 613, 636-7, 643; 74 L. J. 
K. B. 934 ; 93 L. T. 63 ; 54 W. R. 9 ; 21 T. L. R. 
578, 0. A.; affd., [1906] A. O. 455; 75 L. J. 
K. B. 858 ; 95 J.. T. 221 ; 22 T. I.. R. 756 ; 50 
Sol. Jo. 666; 13 Mans. 394; 5 Tax Cas. 198, 
H. L. 

437 . .] — ^Pltf . company was incorporated by 

special Act of the Legislatm^e of New York, & 
had its central office & the bulk of its assets 
in New York. The company had a branch in 
London Sl in most of the capitals of Europe, 
the branch in Paris being its head office for 
Europe. The general manager of the London 
branch had no general authority to issue policies 
in this country. Certain life policies signed by the 
president & secretary of the company & counter- 
signed by the general manager for Europe, were 
issued in London to German nationals before the 
outbreak of the war. The policies were not under 
seal. Tlie policy moneys were expressed to be 
payable in London, but all premiums were pay- 
able either at the central office in New York or 
at the office where the insurance was payable, & 
proofs of death were to be furnished at the New 
York office. An indorsement on the policy 
provided that it should be construed according 
to English law. 

In an action to determine whether the policy 
moneys payable under the policies in question, 
which h^ matm'cd on or before Jan. 10, 1920, 
the date when the Treaty of Peace with Germany 
came into force, were ” property, rights & interests 
within His Majesty’s Dominions ” belonging to 
German nationals & as such were subject to the 
charge created by s. 1 (XVI.) of the Treaty of 
Peace Order, 1910, Rombr, J., held (1) that 
there was nothing in art. 299 of s. V. of the Peace 
Treaty, or in para. 11 of the annex thereto, to 
indicate that the property, rights & interests of 
the assured under such contracts were to be 
excluded fi*om the general charge under para. 4 
of the annex to s. IV, ; but (2) that the policy 
moneys in question, being simple contract debts, 
were situate in the country in which the pltf. 
company was residing, notwithstanding that 
they were expressed to be payable in London ; 
that the residence & domicil of the company were 
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determined by the locality of its principal place of 
business, which, in all the circumstances, was New 
York ; & therefore that the debts duo under the 
policies were not witliin His Majesty’s Dominions, 
& therefore were not subject to the charge. On 
appeal : — Held : the decision of Romkr, J., on 
the first point was right, but as to the second point, 
that inasmuch as a corporation might have a 
dual residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carr 3 dng on business in both places & in both 
places being subject to the jurisdiction of the 
courts, it was peimissible & necessary to look at 
the terms of the contracts & to determine from 
them at what place the debts would be recover- 
able. Applying that test in the present case, the 
debts were recoverable in London where they were 
expressed to be payable, &, that being so, they 
were situate within His Majesty’s Dominions & 
became subject to the charge. 

A corporation therefore may have two residences, 
A each residence may be as much its residence as 
another residence for the purpose of legal juris- 
diction at all events. In this case, this corporation 
has two residences ; its principal place of business 
is in New York, but it has in England, London, 
an office with a manager in charge at which it 
carries on an English business, & it is resident 
in London for pu^oses of jurisdiction, it could 
be sued execution could be issued against its 
property in & by these courts in just as effectual 
a manner as such steps could be taken against a 
physical person, physically resident in this 
coimtry (Warrington, J.). — New York Life 
Insurance Co. v. Public Trustee, [1924] 2 Ch. 
101, 116; 93 L. J. Ch. 449 ; 131 L. T. 438; 
40 T. L. R. 430 ; 68 Sol. Jo. 477, C. A. 

43 g, ,] — ^ company was incorporated in 

1870 under the Companies Acts, 1862 & 1867, 
with the object of constructing & working a 
railway in Sweden. The registered office of the 
company was in London. In 1900 the company 
leased its railway to a traffic company for fifty 
years at an annual rent of £35,000, which was to 
be paid to the company in England. The com- 
pany’s articles were afterwards altered with the 
object of removing the control & management of 
the business of the company from England to 
Sweden, & it was admitted that the business of 
the company had since been & now was controlled 
& managed from the head office in Sweden. In 
1920 a committee was appointed by the directors 
of the company to transact merely formal adminis- 
trative business in the United Kingdom, such as 
dealing with transfers of shares in the United 
Kingdom, afiffxing the seal of the company to 
share & stock certificates, & signing cheques on 
the London banki^ accoimt of the company. 
Since 1920 no meeting of the company had been 
held in the United IHngdom. All dividends had 
been declared in Sweden, & no profits had been 
transmitted to the United Kingdom except in 
payment of dividends to the shareholders in the 
United Kingdom. Since 1920 the annual rent 
under the lease to the traffic company had been 
paid to the company in Sweden ; — Held : the 
company was resident in the United Kingdom 
& therefore liable to be assessed to income tax 
under Case V. of Sched. D. of the Income Tax 
Act, 1918, upon all its profits, whether remitted 
to this country or not. It might be that the 
company was also resident in Sweden, for a com- 
pany might have a dual residence, but the fact 


that it was resident in this country rendered it 
liable to the tax. — S wedish Central Ry. Co. 

V. Thompson, [1924] 2 K. B. 266 ; 03 L. J. K. B. 
739 ; 131 L. T. 616 ; 68 Sol. Jo. 676, 0. A. ; 
ajfd., [1926] A. C. 496 ; 94 L, J. K. B. 627 ; 
133 L. T. 97 ; 41 T. L. R. 386 ; 9 Tax Cas. 
342, H. L. 

430. Whether carrying on business in England 
so as to be resident within Jurisdiction — Agent’s 
office in England — Goods supplied after samples 
Inspected — Service on general European manager.] 

— The question whether the service should be 
set aside is a substantial question. The breach 
of contract in this case did not occur within 
the jurisdiction, &, therefore, pltf. could not have 
obtained leave to serve defbs. out of the juris- 
diction. The question is whether the pltfs. can 
serve defts. here. 

If deft, is here, he can be served whoever lie 
is, & wherever the cause of action arose. The 
question is whether Gould’s Manufactui’ing Com- 
are here. They have a real domicile in New 
; but it does not follow that they have r\f 'v 
a good domicile here for purposes of busines.^ 
& service. They have an office in London, where 
all the paper & envelopes are stamped Goulet’s 
Manufacturing Company ” as residing & carr>in^ 
on business there. At this place anybody can jo 
& look at samples of the «^oods ; & if an ordei "'S 
given the machines will be supplied. 0«in 
one doubt that this is a carrying on of business o > 
defts. in this country ? Then Mi*. Dyer, who is 
called the general European manager, was sen’t d, 
& I cannot imagine any one more distinc » .y 
representing defts. than he does (Field, J 
Palmer v. Gould’s Manufacturing Co., [ISP^j 

W. N. 63 ; Bitt. Rep. in Ch. 194. 

440. Agent & offices in England to deal 

with English shareholders — Majority of share- 
holders resident in England — Principal or material 
part of business not carried on in England .] — An 
action was brought against an American company, 
incorporated imder the laws of the State of 
Tennessee, whose main business was to carry on 
an hotel in Tennessee. All the directors were 
resident in America, & the offices of the company 
were situated in New York & in Tennessee. It 
had an agent in London, who hafl on office in 
the City ; he had put the name ilie company 
amongst others on that office, & it was described 
in various circulars as the Liondon office of the 
company. The office belonged to the agent, 
although some of the furniture in it was the 
company’s. Three-fourths of the shareholders 
resided in England ; transfer books were kept 
at the office, & transfers were accepted by the 
agent, who forwarded them to New York for 
signature. Certificates of shares were counter- 
signed by him, & he received money paid for 
calls. At one tune the company had a consider- 
able sum of money on loan on the London Stock 
Exchange. It was not proved that any part 
of the actual hotel business was transacted in 
London. The writ in the action was served 
upon the agent, & the company now moved to 
set aside the service : — Held : the company was 
not carrying on a principal part of its business in 
London so as to be resident here, & the service 
must be set aside. — ^Badcock v, Cumberland 
Gap Park Co., [1893] 1 Ch. 362 ; 62 L. J. Ch. 
247 ; 68 L. T. 155 ; 41 W. R. 204 ; 9 T. L. R. 
113 ; 37 Sol. Jo. 116 ; 3 R. 188. 

44X, Agent also carrying on business of 

other companies — Rent and other expenses of 
agent’s office paid by company.] — ^A foreign 
shipping company, with an agent in this country 
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occupying offices of which the rent & other 
expenses, including salaries of clerks, income 
tax, legal charges, advertising, printed forms, 
postage, & telegrams, are paid by the company, 
although such agent carries on other business 
in addition to that of the company, is resident 
within the jurisdiction in such circumstances as 
to make se^ce of a writ on such went good 
service within the meaning of Ord. IX., r. 8. — 
COMPAGNTB GtotoAIB TbANBATLANTIQUE V. 

Law (Thomas) & Co., La Bourgogne, [1899] 
A. C. 431 ; 68 L. J. P. 104 ; 80 L. T. 845 ; 15 
T. L. R. 424 ; 8 Asp. M. L. C. 550, H. L. 

442 . Agent renting office & paid 

commission on orders obtained— Authority to 
enter into contracts.] — Defts. were a foreign cor- 
poration carrying on business as manufacturers 
in Germany. ^ They employed a sole agent for 
tlie United Kingdom, who rented an office in 
^iondon & was paid a commission on orders 
obtained by him for defts.’ goods. The agent 
^»lso had authority to enter into contracts for the 
sale of defts.* goods without submitting the 
c'rders to defts. Deliveries in fulfilment of orders 
obtained or cbntracts made by him were made 
in some cases out of goods of defts., lying at 
wharves in London & in other cases out of a 
stjck of defts.’ goods kept at the agent’s office. 
Goods so delivered v^ere paid for by cheques 
sent by the purchasers to the agent. The agent 
i.Po acted for another foreign i\vm:--Held: 
d«;fts. were carrying on theii bu.-^incss at the 
ag< nt’s office so as to bo resident at a place 
within the jurisdiction, that the agent could, 
therefore, be properly served with a writ there 
a«. the “ head officer ” of defts. within Ord. IX., 
r. 8, in an action brought by pltfs. against defts. 
for breach of an agreement, — Saccharin Cor- 
poration, Ltd. V , Chemische Fabrik von 
Heyden Aktiengesellschaft, [1911] 2 K. B. 
516 ; 80 L. J. K. B. 117 ; 104 L. T. 886, C. A. 

443. No general authority to enter 

into contracts.] — Defts. were a foreign corporation 
carrying on business in Sweden as manufacturers. 
They employed as their sole agents in the United 
Kingdom a firm in London, who also acted as 
agents for other firms & carried on business as 
merchants on their own account. The agents 
had no general authority to enter into contracts 
on behalf of defts., but they obtained orders & 
submitted them to the defts, for their approval. 
On being notified by defts. that they accepted 
the orders the agents signed contracts with the 
purchasers as agents for defts. The goods were 
shipped direct from the defts. in Sweden to the 
purchasers. The agents in some cases received 
payment in London from the purchasers & 
remitted the amoimt to the defts. less their agreed 
commission : — Held : defts. were not carrying 
on their business at the agents’ office in London 
so as to be resident at a place within the jurisdic- 
tion, & service of a writ on the agents at their 
office was, therefore, not a good service on defts. 

Saccharin Corporation v. Chemishe Fabrik von 
Heyden Aktiengesellschaft^ No. 442, ante^ distin- 
guished. — Okura & Co., Ltd. v. Forsbacka 
Jernverks Aktiebolag, [1914] 1 K. B. 715 ; 
83 L. J. K. B. 561 ; 110 L. T. 464 ; 50 T. L. R, 
242 ; 58 Sol. Jo. 232, 0. A. 

444 . Stand at exhibition In charge of 

representative.] — Defts., a foreign corporation, 
who were manufacturers of motor cars abroad, 
hired a “ stand ” at the Crystal Palace for the 
exhibition of articles of their manufacture at a 
cycle show, exhibited at the show, which lasted 
for nine days, among other articles, a motor car 


fitted with tyres which were alleged by pltfs. to 
be an infringement of their patent. Defts.* 

“ stand ** was in charge of a person employed by 
them as their representative, whose duty it was 
to explain the working of the articles exhibited, 
& to take orders for & press the sale of defts.* 
goods : — Held : during the continuance of the 
show defts. were carryii^ on business so as to 
be resident at a place within the jurisdiction, &; 
therefore could be served there with a writ in 
an action by pltfs. for infringement of their 
patent under Ord. IX., r. 8. — Dunlop Pi«sgu- 
MATic Tyre Co., Ltd. v. Actien-Gbsellschaft 
FUR Motor und Motorfahrzeugbau vorm. 
Cudell & Co., [1902] 1 K. B. 342 ; 71 L. J. K. B. 
284 ; 86 L. T. 472 ; 50 W. R. 226 ; 18 T. L. R. 
229, C. A. 

445 . Majority of directors resident in 

United Kingdom — Contracts sealed in London.] — 

De Beers Consolidated Mines, Ltd. v. Howe, 
No. 436, ante, 

446. Business carried on by agents must 

be business of corporation — ^Not merely work 
ancillary to business of corporation.} — In order 
that a foreign corporation may be liable to be 
sued in this country by reason of the fact that it 
has a business residence here, it is necessary that 
the business carried on by its agents within the 
jurisdiction should be the business of the cor- 
poration. It is not sufficient that the corpora- 
tion’s agents are merely doing work ancillary 
to the business of the corporation. — Allison 
V , Independent Press Cable Association of 
Australasia Ltd. (1911), 28 T. L. R. 128, C. A. 

447. London committee for raising loan 

within Jurisdiction.] — Defts. were a company 
incorporated by a statute of the Dominion of 
Canada for the purpose of constructing & working 
a railway in that coimtry ; their office was in 
Montreal, Four of the directors, resident in this 
country, formed the London committee, which, 
under powers conferred by the company’s bye- 
laws, dealt with the issue of loan capita to be 
used for the construction of the railway. The 
whole of the loan capital amoimtmg to many 
millions, was raised by the London committ^ 
& remitted by them to Canada. The London 
committee, which had a secretary & staff, met at 
an office in the City of London for which they paid 
no rent ; the minute-books, ledgers, pass-books, 
etc., of the committee were kept at that office. 
The money raised by the committee was paid into 
an account at a London bank, out of which 
account remittances were made to Canada. No 
business of the company, other than the financial 
business of raising the loan capital, was transacted 
by the London committee. A writ in an action 
of demurrage having been issued by pltfs. against 
defts. ; — Held : defts. were carrying on their 
business at the office used by the London com- 
mittee so as to be resident at a place within the 
jurisdiction, & the secretary could, therefore, be 
properly served there with the writ. — Acties- 
SBLSKABET DAMPSKIB HERCULES V . GRAND TRUNK 

Pacific Ry. Co., [1912] 1 K. B. 222 ; 81 L. J. 
K. B. 189 ; 105 L. T. 695 ; 28 T. L. R. 28 ; 56 
Sol. Jo. 51, C. A. 

448 . Service upon one member of firm 

carr^g on foreign company’s business — Equiva- 
lent to service on firm.] — Thames Mersey 

Marine Insurance Co. v. SocietX di Naviga- 
ziONB A Vapore del Lloyd Austriaco, No. 433, 
ante, 

449. Service on ** head officer, clerk, treasurer, 
secretary,” etc. — Officer of English branch — 
Service on officer at head office abroad unnecessary.] 
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— Service of a writ of summons on the head 
officer of an English brancli of a foreign corporation 
carrying on business in England is good service, 
& it is not necessary to serve the process on the 
officer at the head office abroad. — Newby v. Von 
Oppen & Colt’s Patent Firearms Manufactur- 
ing Co. (1872), E. R. 7 Q. R. 293 ; 41 L. J. Q. B. 
148 ; 26 L. T. 164 ; 20 W. R. 383. 

450. Service upon agent in England.] — 

Deft, company, having head offices in Paris, 
Bordeaux & Marseilles, had agents & corre- 
spondents, among other places, in London. Service 
of a writ of summons on an agent in London was 
set aside on the ground that it was not service 
on the “ head officer, clerk, treasurer or secretary 
of such corpomtion,” within Ord. IX., r. 8. — 
Nutter (Walter) & Co. v. Messaoeries Mari- 
TIMES DE France (1885), 54 L. J. Q. B. 627 ; 1 
T. L. R. 644. 


461. Head manager of London agency of 

bank — ^Agency in fact a bank with usual offices, 
managers, etc. — Waiver of objection by applying 
for security for costs.] — In an action against a 
foreign bank, service of the writ of summons on 
the head manager of the London “ Agency ” of 
the bank — ^the agency being ostensibly & in fact 
a bank with the usual offices, managers, & staff 
of clerks ; — Held : to be good service on defts., 
also, an application made by defts. for secmity 
for costs constituted a waiver of any objection 
as to service. — Lhoneux, Limon & Co. v. Hong 
Kong & Shanghai Banking Corpn. (1886), 
33 Ch, D. 446 ; sub nom, I)E Lhoneux, liiMON (A.) 
& Co. V. Hong Kong Shangilat Banking 
Corpn., 56 L. J. Ch. 758 ; 54 L. T. 863 ; 34 W. R. 
7 53. 

452. Head officer.] — Haggin v, Comp- 

TOIRE D’EsCOMPTE DE PARIS, MaSON BaRRY 
V. Same, No. 434, ante. 

468. Mother Superior of Convent in 

England.] — ^An action brought by pltf., who had 
been a nun in deft, order of La Sainte Union des 
Saerdes Copures, to recover a sum of money that 
had been paid out of her income during the years 
she was in the order. Pltf. was admitted a member 
of the order in England, & her income was always 
paid to the order in England. The writ was taken 
out & served upon the Mother Superior at the 
convent in England ; she had no authority or 
duty in connection with the management or 
government of deft, order. The head house of 
the association being in France, the affairs are 
managed there by the Mother-General & a coimcil, 
residing in France. Ord. IX., r. 8, says that “ in 
the absence of any statutory provision regulating 
service of process, every wi-it of summons issued 
against a corporation aggregate may be served 
on the mayor, or other head officer, or on the 
town ^ clerk, treasurer, or secretary of such cor- 
poration ” : Held : the Mother Superior of the 
convent in E^land was not a person within the 
meaning of Ord. IX., r. 8, & service upon her 
was bad.-— Golding v. La Sainte Union des 
Sacrees Cceurs (Order op) (1892) 67 L T 

L. T. 606, 0 A. 

454 ^ & clerks employed as 

servants of agents — Service on clerk-— 

Not witto Ord. K., r. 8.]— fore^ 
c^oration, had their name on the door of In 
office of their agents in London & issued business 
caixte & advertis^ents directing the public to 
apply to them there respecting the carriage of 
goods by their steamers. The rent of the office 


was paid by the agents of defts. the clerks, 
including the manager, employed in the office 
were the servants of the agents. Pltfs., owners 
of cargo in a 'foreim ship, commenced an action 
for damages by collision against defts., Sc served 
the writ of summons on the managing clerk at the 
office in London. On motion by defts. to set 
aside the service ; — Held : the ser^ce of the writ 
was not on “ the . . . clerk ... of such corpora- 
tion ** within the meaning of Ord. IX., r. 8, Sc 
must therefore be set aside, but without costs as 
defts. had held themselves out as having an office 
in London. — The Pbincesse Clementine, [1897] 
P. 18 ; 66 L. J. P. 23 ; 76 L. T. 696 ; 8 Asp. 
M. L. 0. 222. 

466. Effect of filing name of person authorised 
to accept service — Subsequent notice to registrar 
that company ceasing to exist — Decrees of Soviet 
Government.] — ^A Russian insurance company 
having its principal office in Petrograd Sc a branch 
office in London, in accordance with sect. 274 
of the Companies (Consolidation) Act, 1908, filed 
with the registrar the name of C. as its authorised 
representative to accept service of process on its 
behalf. By a series of decrees passed in 1918 
the Soviet Government purported to put all 
insurance companies in Russia into liquidation Sc 
to appropriate their property. In the spring 
of 1923, C. sent a notice to the registrar that the 
company which he represented had ceased to 
exist, <te; at his request this notice was placed 
upon the file. In the summer of the same year 
respondents brought an action against the com- 
pany by specially indorsed writ for payment of 
a sum of money claimed to be due to them in 
respect of certain insurance transactions. The 
writ was served upon C., who protested that he 
had no power to act for the company, & judgment 
was signed in default of appearance. In 1924 the 
respondents obtained in this action a garnishee 
order nisi attaching all debts due from the 
appeUants to the judgment debtors. Appellants 
took out a summons against respondents to have 
the judgment set aside. Sc respondents applied 
to have the garnishee order nisi made absolute 
or an issue directed. The judge, affirming the 
decision of the master, dismissed both applications. 
Shortly after this decision an order was made for 
the winding up of the company in this country. 
The Court of Appeal, after ascertaining from the 
liquidator that he did not propose to question the 
judgment, refused to set aside the judgment, but 
as regards the garnishee proceedings directed an 
issue. Upon the respondents’ application : — 
Held : (1) at the date of the writ the company hod 
not ceased to exist by virtue of the decrees of the 
Soviet Government ; (2) the service of the writ 
on C. was valid ; (3) the company by putting 
on the file the name of a person authorised to 
accept service of process on its behalf agreed to 
submit to the juri^iction of the court Sc therefore 
it must be assumed that the Russian Government 
would, accord!^ to the comity of nations, 
recognise the judgment as effective ; (4) the 

liquidator in the English windi^ up had in effect 
admitted the validity of the judgment Sc of the 
garnishee proceedings, Sc no foreign cotrrt had the 
right to go behind that admission, therefore an 
issue should be directed. Upon appellants* 
application, that appellants had no sufficient 
interest in the judgment Sc there was no ground 
for setting it aside.— -Employers* Liabujty 
Assurance Corpn. v. Sedgwick, Collins & Co., 
[1927] A. 0. 96 ; 96 L. J. K. B. 1016 ; 42 T. L. R. 
749 ; svib nom, Sedgwick, Collins Sc Oo., Ltd. v. 
Rossia Insurance Oo. of Petrograd, 136 L. T. 
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72, H. L. ; affg, S, 0. sub nom, Sedgwick, CJoixins 
& Co. V, Rossia Insurance Co. op Pbtrograd, 
[1926] 1 K. B. 1, C. A. 

456* Russian company long ceasing to 

carry on trade — ^Administrative activities.] — 

on March 30, 1926, issued a writ against deft, 
company &> A., its managing director, claiming to 
be interested, as assignee, in certain shares in the 
company, wWch was incorporated under the laws 
of the Russian Empire & was formed to carry 
on a business which it purchased from a private 
firm in Russia. The writ was served upon A., 
whose name was filed with the Registrar of Com- 
pames, imder sect. 274 of the Companies (Con- 
solidation) Act, 1908, as a person authorised to 
accept service of process on behalf of the company. 
The company entered a conditional appearance, 
without prejudice to an application to set aside 
the service, upon the ground that A. was not a 
person authorised under that section to accept 
service on behalf of the company. On May 26, 
1926, the company took out a summons for an 
order that service of the writ upon A. might be 
set aside on the ground above stated & on the 
ground that the company had not at the material 
time a place of business within the United King- 
dom. Some years ago the company established 
a branch of their business in London under the 
management of A., who in Dec. 1920, in obedience 
to the requirements of sect. 274 aforesaid, on behalf 
of the company re^stered himself as a person 
resident in the United Kingdom authorised to 
accept service of process. The evidence showed 
that, although at the date of the service of the 
writ upon A. the company had long ceased to 
carry on trade in Ix)ndon, yet certain administra- 
tive activities — e,g, the remittance of dividends 
to shareholders — were then being carried out 
there, & at no other place, on behalf of tlie com- 
pany : — Held: (1) upon the evidence, the deft, 
company, at the date of the service of the writ 
upon A., had a place of business within the United 
Kingdom witlun the meaning of sect. 274 of the 
Companies (Consolidation) Act, 1908, & service 
upon A. was effective service upon the company ; 
& (2) even if the company had not at the date 
aforesaid a place of business within the United 
Kingdom, yet upon the true construction of the 
section & applying the principles of the decision in 
Employers^ JAMlity Insurance Corpn, v. Sedgioick, 
Collins Co., No. 465, ante, such service was 
effective service upon the company. — Sabatier 
V. Trading Co., [1927] 1 Ch. 495 ; 96 L. J. Ch. 
211 ; 136 L. T. 674 ; 71 Sol. Jo. 104. 

457. Service not invalidated by mere irregu- 
larities — Writ addressed to foreign company instead 
of person whose name filed — Inaccurate descrip- 
tion of method of services in affidavit.] — ^Pltfs. 
were a firm of insurance brokers. Defts. were 
incorporated in the year 1844 in Petrograd accord- 
ing to the laws of Russia. On Oct. 16, 1926, 
pltfs. brought the action claiming £28,296 17s. 2d. 
& interest for commission on premiums received 
by the defts. under contracts of reinsurance made 
between Jan. 1, 1914, & Doc. 31, 1926, by defts. 
with various British companies. 

In accordance with the Companies (Consolida- 
tion) Act, 1908, s. 274 (1), defts. had registered the 
name “ Hensel Barash ” the address “ 31, Bed- 
ford Place, W.C.,*’ as the name & address of the 
person authorised to accept process on their behalf, 
&, after various notices of alteration, had finally 
in Sept. 1020, registered an alteration of address 
from 11, Fenchurch Street, to 30, Mincing Lane, 
E.C.3. The writ in the action was indorsed as 
follows ; '' This writ was served by me by posting 


a true copy in a prepaid envelope addressed to the 
Russian Transport Insurance Co, (of 1844), 
the deft, company, at 30, Mincing Lane, E.O., 
being the registered office, at Pore Street Post 
Office on Saturday, Oct. 16, 1926. Indorsed 
Oct. 18, 1926. (Signed) Alfred William West. 
(Address) 16, Lome Road, Stroud Green, N.4, 
solicitor’s clerk.” The affidavits of service sworn 
by A. W. West, clerk to the respondents’ solicitors, 
stated as follows : “ I did on Oct. 18, 1926, serve 
the above named deft, company, the Russian 
Transport & Insurance Co. (of 1844) (a com- 
pany incorporated according to the laws ofRussia) 
with a true copy of the writ of summons in this 
action ... by sending the same by post in a 
prepaid letter addressed to the company at 30, 
Mincing Lane, E.C.3, which is the registered 
office of the deft, company.” By a second 
affidavit the deponent stated that he addressed 
the envelope “ Russian Transport & Insurance 
Co. (of 1844), c/o Ilensel Barash, Esq., 30 Mincing 
Lane, E.C.3 ” ; that being, in the words of the 
affidavit, ” the proper address for service of deft, 
company according to the file at Somerset House,” 
In Dec. 1918, by decrees of the Legislature of the 
Russian Soviet Republic, the business of transport 
& insurance was declared to be a monopoly of the 
State, Sc private transport Sc insurance companies 
were made subject to liquidation & their assets 
became the property of the Republic. On 
Oct. 16, 1926, Hensel Barash was no longer 
residing or carrying on business at 30, Mincing 
Lane, liaving left that address in June, 1924. 
The letter containing the copy of the writ Sc 
addressed as above was returned by the Post 
Office to the senders. On Oct. 26, 1926, deft, 
company not having appeared to the writ, pltfs. 
recovered judgment against them for £28,315 
11.9. Sd, Sc £7 7,9. 6d. costs. Pltfs. then took out 
a garnishee summons, Sc on Oct. 27 obtained a 
garnishee order nin against the London Sc Lan- 
cashire Insurance Co., Ltd. On Oct. 28 Messrs. 
Livesay, Hawthorn Sc Manby, a firm of insurance 
brokers, recovered judgment against defts. in 
default of appearance for £6,993 3s. 5d., Sc on the 
same day they obtained a garnishee order nisi 
against the I^ndon Sc Lancashire Insurance 
Co., & then took out a summons for leave to 
intervene in tbe action & for an order setting 
aside pltfs.’ judgment of Oct. 26. They con- 
tended that this judgment was irregularly obtained 
on the ground that the writ was addressed to deft, 
company, Sc not to Barash, the person whose 
name had been filed as that of the person authorised 
to accept service, as required by the Companies 
(Consolidation) Act, 1908, s. 274 (2) : — Held: the 
writ had been served upon Hensel Barash within 
the meaning of Sc in accordance with sect. 274 of 
the Companies ((Consolidation) Act, 1908 ; as 
the matter complained of in the indorsement was 
mere surplusage, the objection was without sub- 
stance ; Sc, as to the affidavit of service, that 
inasmuch as the writ had been served according 
to law, the mere fact that the method of service 
was inaccurately described was not in the cir- 
cumstances enough to invalidate the judgment. — 
Fester Fothergill Sc Hartung v. Russian 
Transport Sc Insurance Co., [1927] W. N. 27, 
C. A. 

458. Allen enemy — Service on branch trading 
under licence.]— Pltfs. were English solicitors Sc 
defts. were bard^ers in Berlin. Pltfs. had an account 
■with the Berlin office of the defts., who had also 
a branch in London. On Aug. 1, 1914, the pltfs. 
had a credit balance. On Aug. 4 war broke out 
between England Sc Germany. On Aug. 10 a 
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Bed,, 14. — Service on corporations , inhahiiards^ com~ 
panics, societies, ete. : Suh^sects, 4, 6, 6, 7, 8, 9 
c& 10. Sects. 15, 16 17.] 

licence under the Aliens Restriction Act, 1014, 
was issued to the branch to carry on business. 
On Aug, 27 pltfs. issued a writ for the amount of 
the balance & it was served on the branch, & an 
appearance was entered by the defts. : — Held : 
tne service was good, & as it was therefore no 
answer to the claim to say that it could not be 
discharged by the branch pltfs. were entitled to 
judgment, & as the Courts (Emergency Powers) 
Act, 1914, did not apply in the case of alien 
enemies it was not necessary to ask for leave to 
issue execution. — Leader, Plunkett & Leader 
V. DmEcmoN der Disconto-Gksellschaet (1914), 
31 T. L. R, 83 ; 69 Sol. Jo. 147 ; subsequent 
proceedings, [1915] 3 K. B. 164, C. A. 

459. Service on dissolved or non-existent com- 
pany — ^Pre-Revolution Russian bank.] — Judgment 
in default of Mpearance was obtained by the pltfs. 
against the Moscow Industrial Bank, substituted 
service of the notice of the writ having been granted 
under Ord. IX., r. 2, & not under Ord. XI., r. 8, 
of the Rules of the Supreme Court. The pltfs. 
then obtained a garnishee order nisi against the 
Midland Bank in respect of a debt of that bank 
to the Moscow Industrial Bank, which was made 
absolute ; — Held : ( 1 ) if it comes to the know- 
ledge of the court that it has entered judgment in 
default of appearance against a company, which 
was at the time dissolved, or non-existent, accord- 
ing to the law of its country of origin, the court is 
bound, after hearing the parties interested, of its 
own motion, to set the judgment aside. Having 
regard to the evidence of the decrees of the Russian 
Soviet Republic, of the present Russian Civil 
Code, & of the oral testimony of Russian lawyers 
who had practised in the Czarist & Soviet Courts, 
the court found that at the date of the writ against 
the Moscow Industrial Bank — Oct. 29, 1930 — that 
bank had ceased to exist as a juristic person. 
Accordingly, the judgment by default against the 
Moscow Industrial Bank, & the garnishee order 
nisi made absolute against the Midland Bank, 
must be set aside ; (2) Ord. XI. constitutes a 
complete code relating to service out of the juris- 
diction in a foreign coimtry to which r. 8 of that 
Order has been applied by the Lord Chancellor, 
& Ord. IX., r. 2, has no relation to service out of 
the jurisdiction in such a case. Accordingly the 
judge should not have exercised his discretion 
by making the garnishee order nisi absolute, 

on this ^ound also that order must be set aside ; 
(3) even if there was jurisdiction for the pro- 
ceedings under Ord. IX., r. 2, having regard to the 
terms of the affidavits used & the known facts 
about the pre-Revolution Russian banks, these 
proceedings were invalid & irregular, & on this 
ground al^ the garnishee order nisi made absolute 
must be set aside. 

Now that it is fairly clear that the Russian 
Government & the Russian Courts will not recog- 
nise the old banks as existing in Russia, English 
judges should be slow in panting leave to serve 
notices of writs, or substituted service of writs, 
on the old banks without very clear evidence that 
they exist & will be reached by service. The case 
of old industrial companies may be different, as 
there is some evidence that a nationalised company 
may be carrying on business under the old name 
(ScRUTTON, L.J.). — Lazard Bros. & Co. V, Banqub 
Industrielle de Moscou, Lazard Bros. Co. 
V, Midland Bank, Ltd. (1931), 101 L. J. K. B. 
66; 146 L. T. 240, C. A. 


Sub-sect. 6. — Railways and other Companies 
UNDER COBfPANIBS CLAUSES CONSOMDATTON 
Act, 1846. 

Oompaniei Clauset ComoUdatlon Aet, 1845 (o. 16), i. 185. 

Any Bummons or notice, or any writ, or other proceeding, at 
law or in equity, requiring to be served upon the company, may 
be served by the same being left at, or transmitted through the 
post directed to the principal office of the company, or one of 
their principal offices where there shall be more tnan one, or 
being given personally to the secretary, or in case there be no 
secretary then by being given to any one director of the company. 

See R. S. C., Ord. IX., r. 8, p. 317, ante. 

460. Service in accordance with statutory pro- 
visions — Irish railway company. — C lokey v. 
London & North Western Ry. Co., No. 40, 
ante. 

461. Service on director in England.] — 

An Act incorporating a company for making a rail- 
way from Dublin to Drogheda enacted, that in case of 
any summons or writ upon the company, “ personal 
service thereon upon a secretary or clerk of the com- 
pany, or leaving the same at the office of the company 
or of a secretary or clerk, or delivering the same to 
some inmate at such office of the company, or at 
the usual place of abode of such secretary or clerk, 
or, in case the same respectively should not be 
found or known, then personal service thereof 
upon any other agent, etc., or on any director of 
the company,” should be deemed good service. 
A wrrit of summons having been issued out of this 
court into Middlesex against the company, who 
had not any office in England, or any secretary 
or clerk to represent them here, was served upon 
one of the directors of the company in Ix)ndon : — 
Held : such service was null & void : the proper 
service was upon the secretary or clerk at the office ; 
but the parties, residing in Ireland, were not 
amenable to the jurisdiction of this court. — 
Evans v. Dublin & Drogheda Rail. Co. (1845), 

14 M. & W. 142 ; 2 Dow. & L. 8C5 ; 3 Ry. & Can. 
Caa. 760 ; 14 L. J. Ex. 245 ; 9 Jur. 474 ; 135 
E. R. 424. 

462. Sendee at principal office ** — Where 

central government & management carried on.] — 

By the Railways Clauses Consolidation Act, 1845 
(c. 20), s. 138, any summons or notice or any writ 
or other proceeding at law or in equity, may be 
served by the same being left at or transmitted 
through the post directed to the principal office 
of the company, or one of their principal offices, 
or by being given personally to the secretary, etc. 
Pltf. served a notice of action upon the super- 
intendent of the office of the G. W. Ry. Co. 
at Bristol. At that station there was no office 
different from that which is to be found at every 
station upon the line. The central government of 
the company was carried on at Paddington, where 
the staff of the company was stationed, where 
the secretary was to be found, & where the ordinary 
meetings of the directors for the general purposes 
of the company took place : — Held : the service 
was not good, as Bristol was not the principal 
office of the railway. — Garton v. Great Western 
Rail. Co. (1858), E. B. & E. 837 ; 27 L. J. Q. B. 
376 ; 31 L. T. O. S. 233 ; 4 Jur. N. S. 1036 ; 0 
W. R. 677 ; 120 E. R. 721 ; revad. on other grounds 
(1869), E. B. & E. 846. 

463. Principal office In Scotland — 

Service on secretary whilst attending meeting In 
London.] — ^By a private Act incorporating the 
Caledonian Railway Company, six imles of which 
are in England & the rest in Scotland, the Com- 
panies Clauses Consolidation Act, 1845 (c. 16), 

15 incorporated with the private company’s Act, 
so far as is necessary for carry^g into effect the 
English portion of the line. The principal office 
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of the company was in Scotland, & they had no 
office out of Scotland, except a station at Carlisle, 
used only for receiving passengers Sc goods. 
Pltf. having a claim in debt against the compciny, 
m respect of their amalgamation with another 
Scottish railway : — Held : service of the writ 
of summons on the secretary of the company while 
attending a meeting in London was good service. — 
Wilson v. Caledonian Rail. Co. (1850), 6 Exch. 

20 L. J. Ex. 6 ; 16 L. T. O. S. 215 ; 15 Jur. 17 ; 
155 E. R. 360. 

4M. Service at principal office 

on English part of line ] — railway company 
having its governing body resident Sc domiciled 
in Glasgow, had a short line in England, which 
was under the Companies Clauses Act, 1845 
Held : the company was a Scottish company. Sc 
service of a writ at the principal office of the com- 
pany on the English part of its line was not good 
service, Ord. IX., r. 8, being excluded by the 
Companies Clauses Consolidation (Scotland) Act, 
1845, which was incorporated in the company’s 
special Act, Sc required service at the principal 
office of the company, i.e. in Glasgow. — Palmer v, 
Caledonian Rail. Co., [1892] 1 Q. B. 823 ; 61 
L. J. Q. B. 552 ; 66 I.. T. 771 ; 40 W. R. 562 ; 
8 T. L. R. 502 ; 36 Sol. Jo. 425, C. A. 

465, Action by secretary against company 

— Service on director.] — ^By the Companies Clauses 
Consolidation Act, 1845 (c. 16), s. 135, any writ 
may be served on a company by being left at or 
sent by post to the office of the company, or by 
being given to the secretary, or, if there is no 
secretary, to a director. The secretary of a com- 
ply sued the company, served the writ on a 
director, Sc signed judgment against the company 
in default of appearance. The company had no 
office : — Held : the service was invalid. Sc the 
judgment ought to be set aside. — L awrenson v , 
Dublin Metropolitan Junction Ry. Co. (1877), 
37 L. T. 32, C. A. 


Sub-sect, 0. — Building Societies. 

See R. S. C., Ord. IX., r. 8, p. 317, ante ; generally j 
Building Societies, Vol. VII., pp. 454 ct seq. 


Sub-sect. 7. — Clubs. 

See R. S. C., Ord. IX., r. 8, p. 317, ante; Clubs, 
Vol. VIII., pp. 519-520, Nos. 92-103. 


Sub-sect. 8. — I^endly Societies. 

See R. S. C., Ord. IX., r. 8, p. 317, ante. 

Legal proceedings by Sc against friendly societies.] 

— See Friendly Societies, Vol. XXV., pp. 334, 
Nos. 364 ei aeq. 


Sub-sect. 9. — Industrial and Provident 
Societies. 

See R. S. C., Ord. IX., r. 8, p. 317, ante. 

Legal proceedings by Sc against industrial Sc 
provident societies.] — See Industrial, Provident 


Sc Similar Societies, Vol. XXVIII., pp. 126, Nos. 
04 et aeq. 

See R. S. 0., Ord. IX., r. 8, p. 317, ante. 


Sub-sect. 10. — Trade Unions. 


& Trade Unions, Vol. XLIIL* pp. 125, Nos. 1277 
ei aeq. 


Sect. 15.--^SERVICE ON AGENT CONTRACTING 
FOR PRINCIPAL OUT OF JURISDICTION. 

R. S. C., Ord. DC., r. 8A. Where a contract has been entered 
into within the jurisdiction by or throngh an agent residing or 
carrying on business within the jurisdiction on behalf of a 
princip^ residing or carrying on business out of the jurisdiction, 
a Writ of Summons In an action relating to or arising out of such 
contract may by leave of the Court or a Judge given before the 
determination of such agent's authority or of his business 
relations with the principal be served on such agent. Notice 
of the order giving such leave and a copy thereof and of the 
Writ of Summons shall forthwith be sent by prepaid registered 
post letter to the defendant or defendants at his or their address 
out of the jurisdiction. Provided that nothing in this Rule 
shall Invalidate or affect any other mode of service In force at 
the time this Rule comes into operation. 


Sect. 16.~SERVICE IN ACTIONS FOR RECOVERY 
OF LAND— VACANT POSSESSION. 

R. S. C., Ord. DC., r. 9. Service of a writ of summons in an 
action to recover land may, In case of vacant possession, when It 
cannot otherwise be effected, be made by posting a copy of the 
writ upon the door of the dwelling-house or other conspicuous 
part of the property. 

Service In actions for recovery of land.] — See 

Real Property, Vol. XXXVIII., pp. 774-776, 
Nos. 1068-1113. 

When premises vacant.] — See Real Pro- 
perty, Vol. XXXVIII., pp. 774-775, Nos. 1075- 
108.5. 

On what persons — Bodies corporate Sc 

incorporate.] — See Real Property, Vol. 

XXXVIII., pp. 775-776, Nos. 1080-1106. 

Substituted service.] — See Real Property, 

Vol. XXXVIII., p. 776, Nos. 1107-1113. 

Delivery Sc recovery of possession.]— Land- 
lord & Tenant, Vol. XXXI., pp. 545. Nos. 6095 
et seq. 


Sect. 17.— SERVICE IN ADMIRALTY ACTIONS. 

R. S, C., Ord. DC., r. 10. In Admiralty actions <n rem no 
service of writ or warrant shall be required where the solicitor of 
the defendant agrees to accept service and to put in bail, or to 
pay money into Court In lieu of bail. 

j.^ II, In Admiralty actions in rem the 

warrant of arrest shall be served by the Marshal or Ids sub- 
stitutes, whether the property to be arrested be situate within 
the port of London or elsewhere within the jurisdiction of the 
Court, and the solicitor issuing the warrant shall, within six 
days from the service thereof, file the same in the Admiralty 
Registry. 

r. 12. In Admiralty actions in rm, service 

of a writ of summons or warrant against ship, freight, or cargo 
on board, Is to be effected by nailing or affixing the orlirinal writ 
or warrant for a short time on the mainmast, or on the single 
mast of the vessel, and on taking off the process leaving a true 
copy of It nailed or fixed in its place. 
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Sect. 17 . — Service in Admiralty actions. Sect. 18. 

PaH XII. Sect. 1.] 

R. S. C., Ord. IX., r. 13. If the cargo has been landed or 
transhipped, service of the writ of summons or warrant to 
arrest the cargo and freight shall be eflFected by placing the 
writ or warrant for a short time on the cargo, and on taking oflf 
the process by leaving a true coi)> upon it. 

r. 14. If the cargo be in the custody of a 

person who will not permit access to it, service of the writ or 
warrant may be made upon the custodian. 

Service of writ.] — See Admirai.ty, Vol. I., 
pp. 159-100, Nos. 674-083. 

Warrants of arrest & caveat warrants.] — See 
Admiralty, 'Vol. I., pp. 101-162, Nos. 698-713 ; 
1701-1702. 


SJ3CT. 18.— INDCMISEMENT CWF SERVICE. 

R. S. C., Ord. DC., r. 16, The person serving a writ of summons 
sliall, within three days at most after such service, Indorse on 
the writ the day of the month and week of the service thereof, 
otherwise the plaintiff shall not be at liberty, in case of non- 
appearance, to proceed by default ; and every affidavit of 
service of such writ shall mention the day on which such indorse- 
ment was made. This Eule shall apply to substituted as well 
as other service. 

466. Indorsement condition precedent to rig^ht 
to proceed by default.] — Pltf. having obtained 
an order for substituted service of a writ upon 
deft, duly effected such service. The indorse- 
ment on the writ of the date of service was not, 
however, made within three days as required 
by Ord. IX., r. 15, but was made subsequently. 
No appearance was entered on behalf of deft., 

pltf, obtained judgment in default of appearance 
for damages to be assessed. Thereafter the 
damages were assessed in the Sheriff’s Court. On 
an application by deft, to set aside the judgment 
& all subsequent proceedings : — Held : the non- 
compliance by pltf. with the requirements of Ord. 
IX., r. 15, was not a mere irregularity within 
Ord. LXX., r. 2, but was a defect which prevented 
pltf. proceeding further with the writ, &> there- 
fore the judgment & subsequent proceedings must 
be set aside. — IIamp- Adams v. Hall, [1911] 2 
K. B. 942 ; 80 L. J. K. B. 1341 ; 105 L. T. 326 ; 
55 Sol. Jo. 647 ; 27 T. L. R. 531, O. A. 

467. Application of rule — To substituted as well 
as other service.] — Ord. IX., r. 13, as to indorsing 
date of service on writ, does not apply to cases of 
substituted service. — Dymond v. Croft 0^'76), 
3 Ch. D. 512, C. A. 

4^8. .] — Hamp-Adams V. Halt., No. 

466, ante. 

See, now, R. S. C., Ord. IX., r. 15, supra. 

469. Service by advertisement.] — On 

Feb. 5 it was ordered that service of the writ 
of summons, & of the order then made, upon A., 
a brother of the deft. ; & publication once in the 
Times newspaper of an advertisement in the form 
set forth in the schedule, should be deemed good 
service of the writ upon deft. On Feb. 16 the 
writ of summons was served on A,, & the 
persons who served it made an indorsement on 
the writ of the service thereof on A., pursuant 
to R. S. C., 1883, Ord. IX., r. 15. On Feb. 17 
an advertisement was published in the Times 
in the form directed by the order of Feb. 6. No 
indorsement was made on the writ of summons 
with regard to this advertisement. Deft, did not 
appear. On an application being made for a 
certificate of non-appearance the officer took the 
objection that, having regard to the last clause 
of Ord. IX., r. 16, an indorsement should have 


been on the writ of the service by advertisement 
as well as of the personal service on A. : — Meld : 
the rule did not apply to advertisement, & the 
indorsement having oeen duly made with regard 
to the personal service, no furUier indorsement was 
necessary. — Davies v. Lound, [1886] W. N. 64. 

470 . Re-servloe of amended writ.] — An 

amended writ must be served in the same way as 
if it had been an original writ. 

After the writ in an action in rem in the Admiralty 
Division against a ship had been filed & served 
on the ship, the ship was sold in an action brought 
by another party, & the proceeds of the sale brought 
into court. The writ was then amended & med 
in the Admiralty Registry, but was not formally 
served on the registrar, nor was it indorsed with 
the date of service under Ord. IX., r. 13. Defts. 
did not appear : — Held : the service of the amended 
writ was not sufficient, & pltf. was not entitled to 
obtain judgment by default. — ^T he Cassiopeia 
( 1879), 4 P. D. 188 ; 48 L. J. P. 39 ; 40 L. T. 
869 ; 27 W. R. 703 ; 4 Asp. M. L. C. 148, 0. A. 

471. Service of notice In lieu of writ — 

Personal service on defendant out of jurisdiction — 
Affidavit proving service.] — Deft, being out of the 
jurisdiction, an order had been obtained to serve 
notice in lieu of writ, & personal service had been 
effected. An affidavit had been made proving 
the fact of such service, but it did not mention 
indorsement, as required by Ord. IX., r. 13, 
of the Rules of Coiut, 1875 : — Held : the state- 
ment of claim might nevertheless be filed under 
Ord. XIX., r. 6, the court being of opinion that 
the provisions of Ord. IX., r. 13, did not apply to 
notice in lieu of writ under Ord. XI . — Be Livesby, 
Fish v. Chatterton (1882), 47 L. T. 328 ; 31 
W. R. 87. 

472L Effect of non-compliance with rule — 
Whether irregularity can be waived — Judgment in 
default set aside.] — Hamp-Adams v . Hall, No. 
466, ante. 

473. Indorsement on sheet attached 

to writ by seal — Objection not made in good faith 
or within reasonable time.] — Application on behalf 
of deft, to set aside judgment on the ground of 
irregularity. Applicant was served with writ 
of summons in Pretoria. He did not enter an 
appearance, & judgment was entered against him 
in default of appearance. The irregularity alleged 
was : The writ was duly served on the applicant 
in Pretoria by the bailiff of the district, & within 
three days of that service was returned with a 
sheet attached to it by a seal, on which sheet was 
indorsed a statement that the writ was duly 
served on the applicant. A question arose whether 
that could be said to be indorsement on the writ, 

6 the master made an order, under Ord. IX., r. 16, 
further extending the time for making the indorse- 
ment, which was then made within the further 
time allowed. Applicant took no proceedings 
before the trial. But now, after judgment had 
been obtained, whether at suggestion of co-deft. 
or not, most certainly not bond fide — made this 
application to set aside the proceedings : — Held : 
there was not a proper indorsement within 
Ord. IX., r. 16, but it was unnecessary to consider 
whether the master was justified in making the 
order. Applicant was trying to escape by the 
merest t^hnicality. There was ample power, 
under Ord. LXX., r. 1, to dispense with strict 
compliance with the rules, & the co\u4) directed 
that such an order should be drawn up accordingly. 
The application was not made in good faith or 
within a reasonable time, Sl was most improper 
A; must be dismissed. — S teers v. Rogers (1891), 

7 T. L. B. 188. 
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«74. Extension of time for making Indorsement.] 

— ^TJnder Ord. LVII., r. 6, of Rules of Court, 1876, 
the comt has power to extend the time fixed by 
Ord. IX., r. 13, for the maJhdng an indorsement 
on a writ of the date of service. — Hastings v. 
Hukolby (1881), 10 Ch. D. 784 ; 60 L. J. Ch. 677 ; 
44 L. T. 176 ; 29 W. R. 440. 

476 , ,] — Where, through inadvertence, the 

date of the service of a writ has not been indorsed 
upon the writ within the time prescribed by 
Ord. IX., r. 13, the court can extend the time, 
so as to make an indorsement made after the 
proper time, & all subsequent proceedings, valid. — 
Sproat V, Peckbtt (1883), 48 L. T. 755. 

476s .] — -On March 2, 1880, a writ was 

issued & an interim injunction was obtained 
restraining deft., a mortgagor, from damaging 
the mortgaged property, & on March 3, service 
of the wnt & order with the notice of motion was 
effected on deft. Deft, did not appear. In 
drawing up the order before the registrar on March 
26, it was discovered that the writ did not bear 
any indorsement of service. The judge being 
satisfied upon the affidavits that the case was one 
of inadvertence, made an order as in Sproat v. 
Peckett, No. 476, ante, that upon reading the affi- 
davits, & it appearing that the writ was duly 
served on March 3, pltf. be at liberty to proceed 
by default in the same manner as if the indorse- 
ment had been duly made within the time limited 
by the order. — Shepherd v. Silcock, [1886] 
W. N. 84. 

477, .] — Steers v. Rogers, No. 473, ante. 


47g, ,] — The decision in Hamp-Adama v. 

Hallj No. 400, ante, does not affect the power to 
extend the time for making the indorsement of 
service. — O respi v. Wilijajis (1911), Yearly 
Supreme Court Practice. 

479. Necessity to state day of week as weU as 

day of month.]— This was a foreclosure action, to 
which there were three defts.. A., B., C., not 

one of whom had appeared. The action proceeded 
in default of appearance in the usueJ way, & was 
heard os a short cause. The usual judgment was 
pronounced. When the order was about to be 
drawn up the registrar objected that the indorse- 
ment of service on the writ was defective, as^ it 
did not comply, as regarded two of defts. with 
R. S. C., 1883, Ord. IX., r. 16, which required 
the day of the week on which the service was 
effected should be stated as well os the day of 
the month. The indorsement was as follows : 
“ This writ was served by me at Margate, in 
the county of Kent, on defts. A. & B. on 
July 26, & on 0. on Thursday, July 26, 1888. 
Indorsed July 26, 1888. W. King ” :~Held : 
the order might be drawn up, notwithstanding the 
objection. — Foat v. Basset, [1888] W. N. 255. 

480. Liability for neglect — Whether process 
server liable — Liability of solicitor.] — The attorney 
retained to prosecute an action, & not the person 
employed as process server, is liable to be sued 
by the client for damage caused through n^lect 
in omitting to make the indorsement of service. — 
CuRLEWis V. Broad (1862), 1 H. & C. 322 ; 31 
L. J. Ex. 473 ; 10 W. R. 797 ; 168 E. H. 908. 
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Sect. 1.— IN GENERAL. 

R. S. C., Ord. IX., r. 2. When Pcrvlco is required the writ 
shall, wherever It is practicable, be served In the manner In 
which personal service is now made, but if it be made to appear 
to the Court or a Judge that the plaintiff is from any cause 
unable to effect prompt personal service, the Court or Judge 
may make such order for substituted or other service, or for tho 
substitution for service of notice, by advertisement or otherwise, 
as may be just. 

Ord. X. Every application to the Court or a Judge 

for an order for substituted or other service, or for the substitu- 
tion of notice for service, shall be supported bv an affidavit 
setting forth the grounds upon which the application is made. 

461. General rule.] — ^Where an action is brought 
against an alien enemy resident in the enemy’s 
country, who carries on a branch business in this 
country by means of an agent, leave may be given 
to pltf. to issue a concurrent writ & to make sub- 
stituted service of a notice of the writ by service 
of the notice upon deft.’s agent in this country. 

The general rule is that an order for substituted 
service of writ of summons within the jurisdiction 
cannot be made in any case in which, at the time 
of the issue of the writ, there could not be at law 
a good personal service of the writ because the 
defib. is not within the jurisdiction. This general 
rule is not applied where the couri is satisfied 
that deft, went outside the jurisdiction before the 
issue of the writ in order to evade the service of 
the writ within it. If deft, went out of the juris- 
diction after the issue of the writ, although not 
for the purpose of evading service, substituted 
service may be allowed if the court is satisfied 
that the issue of the writ came to his knowledge 


before he went outside the jurisdiction & special 
circumstances show that such substituted service 
would be just within Ord. IX., r. 2. In order that 
substituted service may be permitted, it must 
be clearly shown that pltf. is in fact unable to 
effect personal service & that tho writ is likely 
to reach deft, or to come to his knowledge if tho 
method of substituted service which is asked 
for by the pltf. is adopted. The court may then 
make such order as may seem just : Ord. IX., 
r. 2. The terms of this rule are of very wide 
application, & give a very wide discretion which 
we are not inclined to limit. In the case of a writ 
properly issued under one of the heads of Ord. XI., 
r. I, for service out of the jvirisdiction, substituted 
service either within or without the jurisdiction 
may be permitted in special circumstances, as, 
e.g, that deft, is evading personal service of such 
writ, & that the proposed form of substituted 
service will be effectual in bringing the writ to the 
deft.’s knowledge. In tho case of a notice in 
lieu of writ to be served on a foreigner out of the 
jurisdiction on order properly obtained under 
Ord. XI., r. 1, there is no reason why substituted 
service of that notice should not be permitted in 
similar circumstances to those in which it is per- 
mitted in the case of a writ for service out of the 
jurisdiction. As to substituted service of such a 
notice, Ord. XI., r. 7, Ord. IX., r. 2, give power 
to order it. Certainly under Ord. XI., rr. 8 (4), 
& 8 (6), it is contemplated that this may be done, 
for it prescribes the m^hod of doing it. The 
judge in chambers before'* whom the application is 
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made for substituted service of a writ for servic^ 
out of the jurisdiction or of a notice of such a vmt 
ou£^t to be careful before acceding to the applica- 
tion ; (a) To satisfy himself that there exists 

a practical impossibility of actual service, as other- 
wise, inasmuch as there is aiways a certain amount 
of difficulty & d^y in effecting service out of 
the jurisdiction imder Ord. XI., a pltf. wiJl always 
seek to obtain an order for substituted service, 
with the serious risk that the deft, may never have 
notice of the proceeding &: judgment in default 
of appearance (may be given agai]^ him unjustly. 
(&) To satisfy himself for the same reason that the 
method of substituted service asked for by the 
Itf. is one which will in all reasonable pro- 
ability, if not certainty, be effective to bring 
knowledge of the writ or the notice of the writ 
(as the case may be) to deft. (Lord Reading, 
C.J.). — Porter v. Freudenberg, Kregunger 
r. Samuel (S.) & Rosenfeld, Re Merten’s 
Patents, [1915] 1 K. B. 858, 887, 888, 889; 
84 L. J. K. B. 1001 ; 112 L. T. 313 ; 31 T. L. R. 
162; 69 Sol. Jo. 216; 20 Com. Cas. 189; 32 
R. P. G. 109, C. A. 

482. Substituted service ordered only where 
personal service permissible. ]--There can be no 
substituted service of a writ in an action where 
there cannot in law be personal service of such 
writ. — F ield v. Bennett (1886), 66 L. J. Q. B. 
89; 3T. L. R. 239. 

488. .] — ^Where there can be no personal 

service, the court will not allow substituted service. 
— BtoLYARD V. Smyth (1887), 4 T. L. R. 7 ; 36 
W. R. 7. 

484. .] — ^Pltfs. issued a writ against defts. 

in the name of their firm, without leave. Defts. 
were a Natal firm carrying on business within the 
jurisdiction, the partners being out of the juris- 
diction. Pltfs. obtained an order for substantial 
service upon one of the partners by serving it upon 
his brother in London, & the writ was so served : — 
Held : the writ was properly issued against defts., 
in the name of their firm ; but the order for sub- 
stituted services, & the service thereunder, must 
be set aside because the writ could not be served 
personally upon a partner out of the jurisdiction, 
& therefore, could not be served upon him by 
substitution. — ^Worcester City & County Bank- 
ing Co. V, Fibbank, Pauling, & Co., [1894] 
1 Q. B. 784 ; 63 L. J. Q. B. 542 ; 70 L. T. 443 ; 
42 W. R. 402 ; 10 T. L- R. 345 ; 38 Sol. Jo. 324 ; 
9 R. 307, C. A. 

485. .] — Porter v. Freudenberg, Kreg- 

linger V, Samuel (S.) & Rosenfeld, Re Merten’s 
Patents, No. 481, ante, 

486. Colonial government.] — ^Where 

effectual personal service of a writ could not be 
made on the persons named as defts., the court 
would not order substituted service to be made. 

A colonial government is not a corporation, & 
cannot be effectually served with a writ. — Sloman 
V, New Zealand Government (1876), 1 C. P. D. 
563 ; 46 L. J. C. P. 185 ; 35 L. T. 454 ; 25 W. R. 
86 ; 2 Char. Pr. Cas. 202, C. A. 

Actions against foreign sovereigns, govern- 
ments, etc.]— See Action, Vol. I., pp. 48, Nos. 384 
et aeq. 

487. Probability of service being brought to 
notice of person to be served.}— The principle on 
which substituted service is ordered is, that there 
is reasonable ground to suppose that the service 
will come to the knowledge of deft. 

Personal service, or service at the dwelling-house, 
may be possible, because deft, may be abroad ; 


& yet it might be very unfit that he should not be 
liti^ted with in the same manner as if he were 
here, as he might have agents competent to 
represent Sc actually representing him in this 
country. Therefore, in oases where deft, is abroad, 
the question is, whether there is any person here 
who may be fitly served, & service upon whom 
may be treated as equivalent to service upon the 
absent person himself. Now, this has been allowed 
in a variety of cases ; for instance, where there 
has been an agent in this country managing all 
the affairs of deft, who is abroad. Sc regularly 
communicating with him upon his affairs, or where 
he has an agent here specially managing the 
particular matter involved in the suit. In such 
cases, the court has felt that it might safely allow 
service upon the agent to be deemed good service 
upon the person abroad, because the inference 
is irresistible that service so made upon the agent 
is service on a person either impliedly authorised 
to accept that particular service, or who certainly 
will communicate the process to the party who is 
not in this coimtry to receive it lumseK, The 
object of all service is of course only to give notice 
to the party on whom it is made, so that ho may be 
made aware of & may be able to resist that which 
is sought against him ; Sc when that has been 
substantially done, so that the court may feel 
perfectly confident that service has reached him, 
everything has been done that is required (Cran- 
woRTH, L.C.). — Hope v. Hope (1854), 4 De 
G. M. Sc G. 328, 341, 342 ; 2 Eq. Rep. 1047 ; 23 
L. J. Ch. 682 ; 23 L. T. O. S. 198 ; 2 W. R. 645 ; 
43 E. R. 328, L. C. 

488. .] — Substituted service of the writ 

wiU not be ordered unless reasonable groimd is 
shown for supposing that it will come to the 
notice of the person to be served. — Furber v. 
King (No. 1) (1881), 29 W. R. 535. 

489. Probability of defendant being reached.] — 
Ijeave for substituted service of writ on deft, 
should not be given unless there is a probability 
of deft, being thereby reached. 

Directions as to service where deft, sought to be 
served could not be found, had no place of business 
nor residence, & his relations stated by affidavit 
that they had no knowledge where he was. — 
Wolverhampton & Staffordshire Banking 
Co. V. Bond (1881), 43 L. T. 721 ; 29 W. R. 599. 

490. Effect of substituted service — ^Failure to 
bring notice of proceedings to defendant — Setting 
aside judgment.] — Pltf. being unable to servo 
one of defts. with the writ, obtained an order for 
substituted service against him under Ord. IX., 
r. 2, & the action proceeded to judgment against 
all defts. Deft., in respect of whom the order 
for substituted service had been made, applied 
to set aside the judgment as against him on 
affidavits alleging merits Sc that he had never had 
any knowledge of the action while it was pending ; — 
Held : the judgment signed was regular, even if 
deft, had no laiowledge of the proceedings, but 
that the court might in their discretion set the 
jud^ent aside, if it were shown that deft, had 
no knowledge of the proceedings. Sc that he had 
merits. Thinking defts.’ affidavits not entirely 
free from doubt as to these points, they set aside 
the judgmsnt on terms as to giving security for 
the amount of the judgment that 'remained 
unsatisfied. Sc for costs. 

It is the essential foundation of the adminis- 
tration of justice that a person, against whom an 
action or other proceeding is brought should have 
notice of the proceeding before he is concluded, 
Sc therefore I think that, when it is shown to the 
court that the substituted service has failed Sc 
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deft, has had no such notice, it is competent to 
the^ court to enable deft, to come in & defend the 
action, as ho woiild have been enabled to do if the 
substituted service had been effectual. At the 
same time I agree that the matter is one on which 
the court ou^t to exercise its discretion. It is 
not because the substituted service has failed & 
never came to the knowledge of deft, that the 
court is absolutely bound to set the proceedings 
aside, for it may be, that though the action was not 
brought to deft, 's knowledge through the substituted 
service, yet it has come to his knowledge in some 
other way. If he knew of the action & had an 
opportunity of coming in, but instead of doing so he 
aUowed the proceedings to go on & took his chance 
of the other defts. defeating pltf., then I think 
we ought to refuse to set aside the judgment, 
which is reg^ar by virtue of the order for sub- 
stituted service, & not to allow deft, to re-open 
the litigation. All I hold is that the order for 
substituted service is not finally binding & con- 
clusive, if the court are satisfied that through 
that order injustice will bo done if deft, is not let 
in to defend, ho never having had any knowledge 
of the action (Cockburn, C, J.). — Watt v. Barnett 
(1878), 3 Q. B. D. 183, 185 ; 47 L. J. Q. B. 329 ; 
38 L. T. 63 ; 20 W. R. 400 ; affd, on appeal 3 
Q. B. D. 363, C. A. 

Form of order.] — See Appendix K., No. 21, 
Yearly Supreme Court Practice. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 391, Nos. 8853 et scq. 

Indorsement of service.] — See Part XI., Sect. 18, 

ante. 


Sect. 2.— defendant OUT OF THE JURISDICTION. 

See R. S. C., Ord. IX., r. 2; Ord. X., p. 329, 
atile. 

Service out of the Jurisdiction.] — See Part XIII., 
post 

Upon whom service ordered.]— 6Vc Sect. 3, 
post. 

Modes of service.] — See Sect. 4, post, 

491. Writ Issued for service out of jurisdiction — 
Service within Jurisdiction — Circumstances warrant- 
ing substitution.] — Where a writ has been issued 
for ser\dcc out of the jurisdiction, & deft, is 
abroad, a judge may, if the attendant circumstances 
warrant substitution, properly order a copy of 
such writ to be served witliin the jurisdiction, 
although it is not in the form used within the 
jurisdiction. — Ford r. Sheppard (Shephard) 
(1885), 63 L. T. 664 ; 34 W. R. 63. 

492, ,] — In ordering substituted 

service of a writ on a person out of the jurisdiction 
the kind of service ordered need not be restricted 
to service out of the jurisdiction, but may be 
extended to include substituted service within 
the jurisdiction. — Western Suburban & Notting 
B.ILL Permanent Benefit Building Society v, 
Ruckudgb, [1906] 2 Ch, 472 ; 74 L. J. Ch. 751 ; 
93 L. T. 664 ; 54 W. R. 62 ; 40 Sol. Jo. 701. 

498, On agent in Ireland.] — Service 

of a writ of summons on a deft, resident out of the 
jurisdiction can only be substituted by service on 
his agent within the jurisdiction in the cases in 
which R. S. C. (Ir.), 1891, Ord. XI., r. 1, service 
of the writ out of the jurisdiction may be allowed ; 
& therefore, in cases not falling withm the Order, 
e,g, actions for libel, leave to substitute service 
on the agent in Ireland of a deft, resident out of 
the jurismetion cannot be granted for the purpose 


of substitution of service : — Held : the Irish news- 
agents of a newspaper published in England & 
whose proprietors reside in England, though 
employed to receive advertisements Aj to sell the 
paper in Ireland, are not agents of the proprietors 
of the papers. — O'Connor v. Star Newspaper 
Co. (1891), 30 L. R. Ir. 1. 

494 . Foreigner resident out of Jurisdiction.] 

— Substituted service can only be allowed where 
the writ can, as a matter of law, be perronally 
served. Qiujere : whether substituted service can 
be allowed in the case of a writ for service out of 
the jurisdiction. — Field v, Bennett (1886), 
56 L. J. Q. B. 89 ; 3 T. L. R. 239. 

495. .] — ^A writ of summons for an 

alleged libel was issued against the New York 
Herald, the sole proprietor of which newspaper 
was G., an American citizen, permanently resid- 
ing in France. The New York Herald is published 
in New York, but there is a branch office in 
London, occupied by a telegraphic correspondent 
of G., who cables news to the office of the paper 
in New York, & advertisements for the paper are 
received A some copies of the paper are on sale 
to the public at this London office. Upon an 
application to allow substituted service of the 
writ on deft, at the London office : The Divi- 
sional Court held that, as G. was a foreigner 
residing out of the jurisdiction, substituted service 
of the writ could not be allowed, inasmuch as 
personal service in such a case was — before the 
recent rules, Ord. XLVIIIa. — impossible, A the 
recent rules have not extended the powers of the 
courts in this respect. The writ was amended 
by adding a claim for an injunction to restrain 
a repetition of the libel. Tliere was no groimd 
whatever for supposing that there would be any 
repetition of the libel ; the Divisional Couii 
held that, as the claim for an injunction was not 
bond fide, but was merely to bring the case within 
Ord. XI., r. 1 (/), leave ought not, in the dis- 
cretion of tlje court, to be given to issue a con- 
current wiit for service on the deft, out of the 
jurisdiction. Upon the pltf.’s appeal : — Held : 
as a matter of fact G. did not carry on business 
“ in a name or style other than his own name " 
within Ord. XLVIIIa., r. 11, A therefore no 
question arose as to substituted service of the 
writ. — De Bernaijss v. New York Herald, 
[1893] 2 Q. B. 97 n. ; 62 L. J. Q. B. 386 ; 68 
L. T. 658 ; 41 W. R. 481 ; 9 T. L. R. 381, 453 ; 
37 Sol. Jo. 404, 475 ; 5 R. 339, C. A. 

496. •] — In an action founded on a 

tort committed within the jurisdiction, pltf. 
obtained leave to issue a writ for service out of 
the jurisdiction under the Rules, Nov. 1893. 
Shortly afterwards the rule under which this 
was done was annulled by a new rule, A pltf. 
subsequently obtained an order for substituted 
service of the writ : — Held : the order to issue 
the writ, having been properly made, must stand, 
but that after the rule had been annulled leave 
to effect substituted service ought not to have 
been granted. 

Quaere : whether an order for substituted service 
can be made in the case of a writ for service out of 
the jurisdiction. — De Bernales v, Bennett 
(1894), 10 T. L. R. 419, C. A. 

497. Service of notice of writ by 

registered letter.] — ^The writ was issued against 
“ Frederick Bornemann, of Langenberg, by Elber- 
feld, in the Empire of Germany.” It was dated 
Oct. 19, 1885, A gave him 20 days to appear, 
A it was indorsed for £380. Pltf. had obt^ed 
leave to issue the writ for service out of the juris- 
diction, A on Oct. 12, 1885, he sent it, with a notice, 
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to the British Consul at Dusseldorf for service on 
deft., & the Consul, on Dec, 16, 1885, retm*ned it to 
pltf., with a declaration indorsed on the duplicate 
notice by the acting bailiff of the Royal Court at 
Elberfeld, that he liad served the notice on deft.’s 
wife ; the Consul stated that this service is 
quite in order according to the law of that coiintry, 
though not sulbcient according to the law of this 
country, to authorise pltf. to sign judgment. 
On May 7 last, pltf. had written to deft, a letter 
enclosing notice of action, & the letter was regis- 
tered, A: the secretary of the Post Office had re- 
ceived a letter from the Cologne Post Office that 
it had been duly delivered ; upon this, pltf. 
swore that “ he firmly believed that the notice 
of the writ had come to the knowledge of deft.** 
Upon this, deft, not having taken any notice, 
the court made an order for service of notice 
of the writ by registered letter sent to Kessels, 
the trustee, also to deft.*s wife, deft, to have 
a month’s time to appear after the letters in due 
coiUTse of post would arrive, — Ditton r. Borne- 
MAKN (1886), 3 T. L. R. 3. 

498 . Writ issued for service within Jurisdiction 
— ^Defendant domiciled or ordinarily resident out of 
Jurisdiction.] — Where effectual personal service 
cannot be made upon a person “ domiciled or 
ordinarily resident in Ireland *’ owing to Ord. 
XI., r. 1 (r), the coui^ w^ill not allow substituted 
service to be made. — Hill yard v. SaiYTH (1887), 
36 W. R. 7 ; 4 T. L. R. 7. 

499 . .] — Clokey V. London & North 

Western Ry. Co., No. 40, arde, 

500 . Foreign company resident abroad — 

No place of business within Jurisdiction.] — Defts. 
were described in the writ as Companhia Portugueza 
dos Minas de Huelva of Richardson & Co., Swansea, 
& the said Richardson & Co. Deft, company 
were in fact a Portuguese company having no 
place of business within the jurisdiction. Pltfs. 
claimed delivery of a charge of copper precipitate 
lately discharged at Swansea, <fe an injunction 
to restrain defts. from selling or disposing of the 
copper otherwise than to pltfs. Pltf. company 
had obtained an order in chambers for sub- 
stituted service of the writ on deft, company 
by serving the same on a member of the firm of 
Mchael Abrahams, Son & Co, (who had acted on an 
application in the matter as solicitors for deft, 
company), & also on a member of the firm of 
Richard^n & Co. This was a motion on the part 
of deft, company to discharge the order for sub- 
stituted service & to set aside the writ, on the 
ground that it was not in the form required by 
the Rides of the Supreme Court for service or 
notice in lieu of service out of the jurisdiction. 
There w'as evidence on the part of pltfs. in order 
to show that deft, company had contracted to be 
sued as domiciled at the premises of Messrs. 
Richar^on for the purpose of the alleged contract 
on which the action was foimded : — Held : a 
foreign person can contract to have a domicile 
for the purpose of being sued within the jurisdic- 
tion, but no such contract on the part of deft, 
company had been proved. There could not be 
substituted service of an ordinary writ on deft, 
who could not be served by reason of his being 
out of the jurisdiction. The writ set aside &; the 
order for substituted service discharged. — 
SOCTJfiT^! Industrielle BT OOMMER-CIALE des 
Mbtaux V . Companhia Portugueza dos Minas 
DB Huelva, [1889] W. N. 32 ; 33 Sol. Jo. 253. 

501. Defendant out of Jurisdiction at date 

of taue— Order for substituted service within 


E Bdletion — ^Walver of irregularity.] — writ was 
ed in the general form, without the leave of 
the com*t, against a person who at the date of the 
writ was out of the jurisdiction. Pltf, obtained 
an order for substitute service of the writ within 
the jurisdiction, &, having served the writ in 
accordance with the order, signed judgment against 
deft, for default of appearance. Deft, took out 
a summons asking that the judgment might be 
set aside, Sl that pltf. might be ordered to deliver 
a statement of claim : — Held : the order for 
substituted service was not void, but it was only 
an irregularity which could be waived, & by 
taking out the summons for pltf. to deliver a 
statement of claim deft, had waived the irregu- 
larity, & was not entitled to have the judgment 
set aside. — Fry t\ Moore (1889), 23 Q. B, D. 396 ; 
68 L. J. Q. B. 382 ; 61 L. T. 646 ; 37 W. R. 565, C. A. 

502 . No Intention to evade service.] — 

Substituted service of an ordinary writ cannot 
be allowed on deft, who left England before the 
issue of the writ & is still out of the jurisdiction, 
where it does not appear there was any intention 
to avoid service. — Wilding v. Bean, [1891] 
1 Q. B. 100 ; 60 L. J. Q. B. 10 ; 64 L. T. 41 ; 
30 W. R. 40, C*. A. 

503. Intention to evade service.] — 

Porter x\ Fkeudenberg, Kreglinger v. Samuel 
(S.) & Rosenfeld, Re Merten’s Patents, No. 481, 
ante, 

504. Foreign firm carrying on business 

within jurisdiction — Partners out of Jurisdiction.] 

— Worcester City County Banking Co. v. 

Firbank, Pauling & Co., No. 484, ante. 

505. Defendant within Jurisdiction when 

writ Issued — Subsequently going abroad — No inten- 
tion to evade service.] — The court has jurisdiction 
under Ord. IX., r. 2, to make an order for sub- 
stituted service of a writ of summons issued for 
service within the jurisdiction where deft, having 
been within the jurisdiction when the writ was 
issued, has since gone abroad, although it does 
not appear that deft, went abroad to evade 
service of the writ. — Jay th Budd, [1898] 1 Q, B, 
12 ; 66 L. J. Q. B. 863 ; 77 L. T. 336 ; 46 W. R. 
34 ; 14 T. L. R. 1 ; 41 Sol. Jo. 859, C. A. 

506 . Intention to evade service.] 

— Porter v, Fkeudenberg, KREoiiNOEii v. 
Hamuel (S.) & Rosenfeld, Rc Merten’s Patents, 
No. 481, ante. 

507. Defendant coming within Juris- 

diction after writ Issued — Subsequently going 
abroad — Intention to evade service.] — This was 
an appeal from an order of the judge, sitti^ at 
chambers, allowi^ pltfs. to effect substituted 
service of the writ of summons. Deft, was an 
Irishman, who was domiciled & ordinarily resident 
in Ireland, & the action was brought against him 
by pltfs. to recover damages for breach of a con- 
tract made & to be performed in England. The 
action was commenced by the issue of an ordinary 
writ for service within the jurisdiction. On 
Nov. 24, 1898, deft, being then in 3-X)ndon & staying 
at the Hotel Metropole, a clerk of pltfs.* solicitor 
called at that hotel for the purpose of serving the 
writ on deft. The clerk saw deft.’s wife, &, 
on learning from her that deft, was out, arranged 
to call again the next day, explaining to her the 
purpose of his visit. On the next day he called 
again, & again saw deft.^s wife, who said that her 
husband was not in, & that she did not know when 
he would return. The clerk left the writ with 
the deft.’s wife & said he would come back again 
at 5 o’clock in the afternoon. On his return 
to the hotel at that hour he found that deft. & 
his wile had left for Dublin early in the afternoon. 
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On an application by pltfs* to effect substituted 
service of the writ under Ord. IX., r. 2, affidavits 
were read stating that deft, was constantly paying 
visits to England, that he was a member of the 
Sports Club, & that he often stayed for a week 
at that club. An order was made by the master 
& affirmed by the judge giving pltfs. liberty to 
effect substituted service by leaving a copy of 
the writ & of the order for substituted service 
for the deft, at the Hotel Metropole or the Sports 
Club. Substituted service was effected under 
this order, & deft., in fact, received in Dublin the 
copy of the writ <Sfc of the order which had been 
left for him at the Sports Club. Deft, appealed 
from the order, Sc asked that the order &> the service 
of the writ might be set aside. 

Deft, is domiciled & ordinarily resident in 
Ireland, but it is shown that he was constantly 
in England. Pltfs. allege that they have a cause 
of action against liim, &, as the cause of action 
is the breach of a contract made in this country, 
it is clear that the writ itself is a good writ. Pltfs. 
do not apply for a writ for service out of the 
jurisdiction ; if they had they would undoubtedly 
have been met with the contention that by Ord. 
XI. r. 1 (c), deft., being a domiciled Irishman, 
could not be so served. They issued an ordinary 
writ for service within the jurisdiction, & they 
awaited deft. *8 arrival in this country. If when 
the process-server went to the Hotel Metropole 
he had seen deft. & served him with the writ, 
that would have been good service. But ho did 
not see him, & the real question is whether deft, 
knew of the visits of the process-server & left the 
country for the purpose of evading service. I 
think that the facts stated in the affidavit of the 
process-server, which are not denied by deft., 
show plainly that deft, did know of the attempts 
which were being made to serve him & did go away 
for the purpose of evading service. Tlie appeal 
must therefore be dismissed (Smith, I^.J.). — 
Trent Cyole Co., Ittd. Beattie (1899), 15 
T. Jj. R. 176, C. A. 

508. Divorce proceedings — Service by regis- 
tered letter — ^Respondent 6c co-respondent residing 
together abroad.] — In a petition for divorce it 
appeared that respondent & co-respondent were 
residing together abroad, & that by the law of the 
place where they resided the co-respondent, 
a foreigner, had a right of action against any 
person serving him with English process : — Held : 
the citation might be served on the co-respondent 
in enclosing it in a registered letter addressed to 
him, another copy being sent to respondent, so 
as to make it more probable that it would come to 
his knowledge. — ^T rubner v, Trubner & Oris- 
TIANI (1889), 16 P. D. 24 ; 69 L. J. P. 66 ; 62 
L. T. 186 ; 64 J. P. 167 ; 38 W. R. 464. 

609. .] — Respondent & co- 

respondent residing at Idsbon, the citation & 
petition were sent to a Portuguese advocate, 
who reported that the matter must be carried 
through diplomatic channels, when the Crown 
attorney would decide whether the proceedings 
were legal accord^g to Portuguese law or not. 
The Foreign Office, on being applied to, requested 
that application should be made to them by the 
senior registrar, who stated that the proper course 
was for &ie President to issue lett^ of request 
to the Foreign Office. The eourt, being thereupon 
moved for an order for substituted service, or 
in the alternative, for letters of request, adjourned 
the motion in order that the application for letters 
of request might be made direct to the President 
in the first instance. Subsequently, the President 
having refused to issue letters of request, the court 


made an order for substituted service by registered 
letters on respondent, co-re^ondent, Sc certain 
relatives residing at Lisbon, intimating, however, 
at the same time that the addresses ^ of the 
respondent Sc co-respondent must be verified by 
affidavit, & that at the hearing the court would 
have to be satisfied that the service had been duly 
effected.— Wray v. Wray & D’AutfBiDA, [1901] 
P. 132 ; 70 L. J. P. 32 ; 84 L. T. 64 ; 17 T. L. R. 422. 

610. Respondent on Mtlve service.] — 

Where respondent to a divorce petition is on active 
service with His Majesty^s Forces out of the 
country, personal service of the petition Sc citation 
may be ffispensed with, Sc sub^ituted service by 
registered letter allowed. — Turner v. Turner, 
[1916] P. 324 ; 86 L. J. P. 13 ; 115 L. T. 790 ; 
61 Sol. Jo. 68 ; 33 T. L. R. 33. 

511. Bankruptcy notice or petition — ^Debtor 
going abroad to evade service.] — ^The power of the 
court to make an order for substituted service of 
a bankruptcy notice or of a bankruptcy petition 
under r. 154 of the Bankruptcy Rxiles, 1886, is 
not confined to a case where the debtor is conceal- 
ing hunself within the jurisdiction of the court ; 
but the court has power under the rule to order 
substituted service of a debtor w’^here it is satisfied 
by evidence that such debtor has gone out of the 
jurisdiction in order to avoid service . — He 
Urquhart, Bx p. TJrquhart (1890), 24 Q. B. D. 
723 ; 59 L. J. Q. B. 364 ; 38 W. R. 612 ; 7 Morr. 
94, C. A. 

612. Issue of concurrent writ — Substituted 
service of copy of writ — Service on solicitors.] — 
Deft, was an Italian subject, who for some years 
Sc up to Sept. 16, 1912, resided in England. Since 
Aug. 1911, deft, had carried on business in London 
in premises which he leased from pltf. ^ On 
Sept. 16, 1912, he returned to Italy Sc remained 
there until Jan. 16. On Oct. 15, 1912, the pltf. 
issued a writ in the King’s Bench Division against 
deft., claiming possession of the premises Sc 
damages for breach of covenant. On Dec. 18, 
on the application of pltf., the following order was 
made at chambers by the judge ; “ It is ordered 
that pltf. be at liberty to issue a concurrent writ 
of summons against deft., Pietro Necchi, for 
service in the kingdom of Italy ; ^ it is fiurther 
ordered that service of a copy of this order & of a 
copy of the said concurrent writ by sending the 
same by a prepaid post letter addressed to the said 
deft, at the offices of his solicitors, Messrs. Free- 
man Sc Son, No. 23, Bedford Row, London, W., 
& also to Messrs. Freeman Sc Son, at the same 
address, shall be good Sc sufficient service of the 
said writ, & that the time for appearance to the 
said writ by the said deft., Pietro Necchi, be within 
twenty days after the service of the said writ in 
manner aforesaid.” On Jan. 14, no appearance 
having been entered on behalf of deft., pltf. 
signed judgment. On Jan. 24 deft, took out 
a summons for an order that the order of 
Dec, 18 & all subsequent proceedings be set 
aside for irregularity on the ground that deft, 
was not a British subject. Sc was not within the 
British dominions at the date of the order or 
service thereof. It appeared from an affidavit 
of deft, that a letter containing a copy of the writ 
Sc of the order for substituted service was delivered 
at his home in Italy on Jan. 3, but that owing to 
his absence from home on business he did not 
receive the letter till Jan. 10, when he at once made 
arrangements to return to England to instruct 
his soucitors to defend the action, Sc that he arrived 
in England on Jan. 16. The judge refused to set 
aside the order of Dec. 18. Deft, appealed. 

The court allowed the appeal. 
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Se€i. 2. — Defendant otU of the j urisdiction. Sects, 3 

The first part of the order of Dec. 18 is not in 
the ordinary or proper form & could not be sup- 
ported. Deft, is a foreigner not resident within 
the jurisdiction, & under Ord. XI., r. 6, the proper 
fomi of order is to give leave to serve, not the 
writ its^, but notice of the writ, upon the intended 
deft. The fii’st part of the order being bad, it 
follows that the second part, which gave leave for 
substituted service, is also bad. The order of 
Dec. 18 & all the subsequent proceedings founded 
thereon must be set aside (Farwell, L.J.). — 
Kemp v. Necchi, [1913] W. N. 62 ; 48 L. J. N. C. 
137 ; 134 L. T. Jo. 466, C. A. 

613. Substituted service of notice of writ — 

Service on defendants* agent within Jurisdiction.] 
— Porter v,* Freudenberg, Kregunger v. 
Samuel (S.) & Rosenfeij), Re Merten’s Patents, 
No. 481, ante. 

514. Alien enemy — Resident In enemy’s 
country.]— Porter v. Freudenberg, Kregunger 
V. Samuel (S.) & Rosenfeld, Re Merten’s 
Patents, No. 481, ante. 

Sect. 3.— UPON WHOM (ORDERED. 

See R. S. C., Ord. IX., r. 2 ; Ord. X., p. 329, 
ante. 

Substituted service where defendant out of 
Jurisdiction.] — See Sect. 2, ante, 

616. Person authorised to receive service.] — 

In a divorce action a writ of sequestration was 
issued against S. in the usual form. In an action 
for the administration of an estate in which S. 
was interested an order was made that, notwith- 
standing the sequestration, the trustees of the will 
should be at liberty to continue paying to S. the 
annual sum of £130. Upon an application by the 
sequestrators in the latter action, to which, how- 
ever, they were not parties, asking that the said 
annu al sum of £130 might be ordered to be paid 
to them : — Held : this must be directed, & no 
other moneys must be paid in the administration 
action to S. without previous notice to the 
sequestrators. 

The principle on which substituted service is 
directed is that the person substituted must either 
be authorised to receive service, or else be such a 
person as wUl certainly communicate the fact of 
service to the party himself. 

S. being abroad, substituted service was pro- 
perly directed upon his attorneys in England. — 
Re Slade, Slade v, Hulme (1881), 46 L. T. 276 ; 
30 W. R. 28. 

616. Person expected to communicate fact of 
service to party.}~Re Slade, Slade v, Hulme, 
No. 615, arUe, 

617* Solicitors.] — Substituted service of bill for 
common injimction allowed on affidavit that pltf. 
at law was out of the jurisdiction, & that the 
person whom it was intended to serve was his 
attorney, without any affidavit of merits, because 
the motion for the injunction must now be upon 
notice. — Sebgison v, Beavan (1862), 22 L. J. Ch. 
287 ; 16 Jur. 1111 ; 20 L. T. O. S. 123 ; 1 W. R. 
80. 

•] — Where an application was made 

tmder r. 7 of the 10th Consolidated Order for 
service on defte. abroad, & the case was not wdthin 
the provisions of either 2 Will. 4, c. 33, or 4 Will. 4, 
c. 82, the court refused to order service, but under 
the ^cial circumstances of the case permitted 
substituted service upon an attorney who acted 


for defts. in an action at law which they had 
instituted against pltf. in the suit. — ^Baille v, 
Blanchet (1864), 4 New Rep. 48 ; 10 L. T. 368. 

619. .] — Re Slade, Slade v. Hulme, 

No. 616, ante, 

520. In previous transaction.] — ^Where 

deft, was resident out of the jurisdiction, sub- 
stituted service of a subpoena was ordered on a 
solicitor who had acted for him in previous pro- 
ceedings. — Cooper v. Wood (1842), 6 Beav. 391 ; 
49 E. R. 629. 

621. .] — Substituted service ordered 

on a solicitor who had acted for certain defts. in 
transactions connected with the subject-matter 
of the suit ; the bill also to be served at the 
residence of defts. abroad where personal service 
had been found impracticable. — H ope v. Carnegie 
(1866), L. R. 1 Eq. 126. 

522. .] — Where the solicitors for 

deft., who was in India, had refused to accept 
service, an order was made, on an ex parte applica- 
tion, for substituted service on deft.’s managing 
clerk at his office & upon his solicitors. — Armitagk 
V. Fitzwiluam, [1876] W. N. 238 ; Bitt. Prac. Cas. 
63 ; 1 Char. Cham. Cas. 39. 

628. Solicitors ceasing to act for 

defendant.] — written notice by pltf.’s solicitors 

we are instructed to proceed no further with the 
action ” is a sufficient notice of discontinuance 
within Ord. XXIII., r. 1. Foreign shipowners 
commenced an action in this country in respect 
of a collision at sea, & then discontinued the 
action. An order was made aft^erwards for leave 
to serve a writ, in an action respecting the same 
collision, issued against them at the suit of defts. 
in the former action, by way of substituted service 
upon the solicitors for the foreign shipowners. 
Upon its appearing that the solicitors had ceased 
to act for the foreign shipowners, the order was 
set aside. — The Pomivierania (1879), 4 P. D. 
196 ; 48 L. J. P. 66 ; sub nom. The Pomerania, 
39 L. T. 642. 

524 . Restitution of conjugal rights 

— Service of written demand requiring respon- 
dent’s return.] — In a suit for restitution of con- 
jugal rights, where respondent was shown to be 
living out of the jurisdiction, & her address could 
not be obtained from any of her friends, the court 
dispensed with the r. 176, requiring personal 
service of the written demand requiring respondent 
to return to cohabitation, & allowed it to be 
served on her solicitor. — Waters v. Waters (1876), 
34 L. T. 33 ; 24 W. R. 190. 

525 . Solicitors communicating with defen- 

dant only through agent — Unaware of defendant’s 
whereabouts.] — An application for an order for 
substituted service of the writ upon Prince Alexis 
Soltykoff, one of defts. The writ was originally 
issued for service within the jurisdiction, & 
two of defts. were duly served, but it was ascer- 
tained that the remaining deft., Prince Alexis 
Soltykoff, had gone abroad, presmnably to Russia, 
& leave was subsequently obtained to issue a 
concurrent writ out of the jurisdiction. Pltf. 
having failed to discover the wherabouts of deft., 
further leave was now asked for substituted service 
upon a firm of solicitors in London, who, it was 
stated, were acting for Prince Alexis Soltykoff in 
certain other matt^. The question whether the 
court will allow substituted service depends on 
the circumstances, & in the present case they are 
not such as to justify the court in doing so. It 
does not appear that the solicitors in question 
really know where deft, is, & when they wrote to 
him they did so through an agent. It does not 
appear to be suggested also that deft, left the 
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countapy in order to avoid the service (Day, J.). — 
MABGBsrrr v. Emanxtel (1800), 6 T. L. B. 463. 

Alimony pendente Ute .] — See Husband 

& Wife, Vol. XXVII., pp. 416, Nos. 4190-4191. 

Validity of service upon solicitor on record.] — 
See Solicitors, Vol. XLTI., pp. 69, Nos. 616 ei aeq, 

626* Wife.]-— Deft, to a foreclosure action haid 
absconded ; his wife & family did not know his 
whereabouts, & pltf . had been tumble to serve him. 
Counsel for pltf. moved for a receiver, & for direc- 
tions as to the mode of effecting substituted service. 

You may take an order for a receiver. You 
had better serve your writ by leaving a copy of 
it with the wife of deft., & you must also adveftise 
in the Times Sc London Gazette. The advertise- 
ments may be so framed as to give notice that in 
default of appearance pltf. will move for judgment 
at such time & place as may be proper (Hall, 
V.-C.). — Bank op Whitehaven v. Thompson, 
[1877] W. N. 45. 

627. .] — This was a motion io substitute 

service of a writ of summons, <&; of a notice of 
motion for a receiver in the action. 

It waa proved that deft., who lived near Peter- 
borough, had left his home Sc could not be foimd, 
& that his wife had also left her husband’s home 
& gone to reside with her relatives, & that the 
house was empty. 

The judge directed that service on deft.’s wife, 
Sc the leaving a copy at his house, Sc advertise- 
ments in a Peterborough Sc a Stamford newspaper, 
should be accounted good service. — Mullows v. 
Bannister, [1882] W. N. 183. 

628. Agent— Appointed to accept service.] — If 
a deft, who is out of the jurisdiction has given 
special authority to a person witliin the juris- 
dSetion to act as his agent with respect to the 
property which is the subject of the suit, tlie court 
will order service of the subpoena to appear Sc 
answer, on that person, to be good service on deft. 
— Hobhouse V. Courtney (1841), 12 Sim. 140; 
10 L. J. Ch. 377 ; 6 Jur. 28 ; 59 E. K. 1085. 

529. .] — Hope v. Hope, No. 487, ante. 

530, ^ .] — person domiciled or 

ordinarily resident in Scotland or Ireland may 
appoint an agent to accept service of a writ of 
summons within the jurisdiction on his behalf, 
^rvice within the jurisdiction upon such an agent 
is good personal service within the jurisdiction 
upon the principal. — Montgomery v. Iaebenthal, 
[1898] 1 Q. B. 487 ; 67 L. J. Q. B. 313 ; 78 E. T. 
211 ; 46 W. B. 292 ; 14 T. L. K. 201 ; 42 Sol. Jo. 
232, C. A. 

581 , Solicitor receiving rents from land 

agent.] — Before the coming into operation of the 
Judicature Act an action was commenced, Sc a 
conditional order for substitution of service of the 
summons Sc plaint obtained, which, after the 
coming into operation of the Act, was made 
absolute, directing service to be had, under the 
Common Law Procedure Act, 1853, s. 34, on an 
alleged agent of deft, who resided out of the juris- 
diction. The alleged agent appealed, by a 
supplemental affidavit, sworn for the purpose of 
the appeal motion, established, for the first time, 
that, though he received the rents of an estate, on 
which deft.’s jointure was charged, from the land 
agent who collected them. Sc transmitted to deft, 
the amoimt of her jointure by quarterly payments 
out of the rents, he merely did so as solicitor for 
the owners of the estate, Sc in order to enable him, 
after payment of that paramoimt charge, to 
divide Sc distribute the residue among various 
persons beneficially interested therein, in pro- 
portions to be duly adjusted, for which purpose he 
nad been appointed by the owners of the estate 


only ; — Held : though substitution of service on 
an agent under the Common Law Procedure Act, 
1863, B. 34, is a discretionary matter. Sc though the 
conditional order was m^e before the coming 
into operation of the Judicature Act, an ppeal 
lay from the subsequent order making it absolute ; 
the order of the court below should be reversed 
on the ground that the appellant was not an agent 
of deft, within the Common law Procedure Act, 
1863, s. 34 ; Sc no costs of the appeal should be 
given, as the reversal was caused by material 
information supplied by the appellant subsequent 
to the order appealed from, Sc m aki ng a sub- 
stantially new case on his behalf. — Swanzy v. 
Southwell (1878), 64 L. T. Jo. 388 (Ir. C. A.). 

By agreement.]— Part XIII., Sect. 6, post, 

582. Brother — Fact duly advertised — Money 
recovered to be paid into court.] — The court wifi 
permit service of writ against deft, who has 
absconded abroad, but whose address is unknown, 
to be served on the brother of deft., if the fact 
be duly advertised Sc it be agreed that all moneys 
recovered be paid into court. — Coulburn v, Car- 
SHAW (1883), 32 W. B. 33. 

533. Master of ship — Restraining removal of 
ship — Notice of motion to restrain. }^An English- 
man entered into a contract abroad with a foreigner 
for the purchase of a ship, then on her home- 
ward voyage to Cork, the purchaser to take pos- 
session of the ship immediately after the delivery 
of the homeward cargo at any place whither she 
might be ordered. The ship was ordered to 
Sunderland, where she discharged her cargo. 
On a motion by the purchaser for an injimction 
to restrain the remov^ of the ship from Sunder- 
land : — Held : substituted service on the captain 
in charge of the vessel was sufficient, Sc the court 
had jurisdiction to restrain the removal of the 
ship pending the suit. — Hart v. Herwig (1873), 
8 Ch. App. 860 ; 42 L. J. Ch. 457 ; 29 L. T. 47 ; 
21 W. R. 663 ; 2 Asp. M. L. C. 633, L. JJ. 

Partner.] — See Partnership, Vol. XXXVI., 
pp. 414, 415, Nos. 835-844 ; Lunatics, Vol. 
XXXIII., p. 236, No. 1509. 

534. Resident superintendent — Company domi- 
ciled in England.] — In an action against appellant 
company (inco^orated by letters patent of the 
Queen, Sc domiciled in England) a writ of sum- 
mons was served, in pursuance of a judge’s order 
to that effect previously obtained, on its duly 
appointed superintendent carrying on its business 
in Jamaica : — Held : this was good service on the 
company under sect. 19 of “ the Supreme Court 
Procedure Law, No. 41, of 1872,” The section 
applies to corporations as well as to natural 
persons. — Royal Mail Steam Packet Co. v. 
Braham (1877), 2 App. Cas. 381 ; 46 L. J. P. C. 
67 ; 36 L. T. 220 ; 25 W. R. 651, P. C. 

Prisoners — ^Proceedings against.] — See Prisons, 
Vol. XXXVII., pp. 662-563, Nos. 43-47 ; Hus- 
band Sc Wife, Vol. XXVII., p. 391, No. 3857. 

Lunatics Sc persons of unsound mind — ^Pro- 
ceedings against.] — See B. S. C., Ord. IX., r. 5, 
p. 317, ante ; Lunatics, Vol. XXXIII., pp. 235- 
236, Nos. 1494-1621. 

Matrimonial causes.] — See Husband Sc Wife, 
Vol. XXVII., pp. 391, Nos. 3853 et aeq. 


Sect. 4.— MODES OF SUBSTITUTED OR OTHER 
SERVICE* 

See R. S. C., Ord. IX., r. 2 ; Ord. X., p. 329, 
ante. 

Substituted service when defendant out of Juris- 
diction *] — See Sect. 2, ante. 
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Sect, 4. — Modes of substituted or otfier service. Part 
XI I L Sects. I, 2 4&: 3.] 

685. Service by advertisement — ^Notice at defen- 
dant’s only known place of residence.] — Where 
pltf. is imable to effect personal service of the writ 
of summons, notice may be substituted for service, 
under Ord. IX., r. 2, by leaving a notice at deft.’s 
only known place of residence, & inserting 
advertisements in the London Gazette two other 
local papers. — Rafael r. Ongley (1870), 34 
L. T. 124 ; 2 Char. Rr. Cas. 208. 

535 . Copy left at lodgings last occupied — 

& at place where business carried on.] — The pro- 
vision for “ substitution of notice for service ” 
in the latter part of Ord. IX., r. 2, of the Rules of 
Court, 1875, does not apply to an ordinary case 
of an absconding deft, withm the jurisdiction. In 
such a case service of the writ was ordered to be 
effected by leaving a copy of it at the lodgings last 
occupied by deft. at the place where his business 
was being carried on ; & adveiiisements were 

ordered to be inserted in the London Gazette & 
tlie Times ; but the court declined to make any 
special order varying the ordinai’y eight days’ 
time usually fixed by the writ for the appearance 
of deft.— Cook v. Dey (1870), 2 Ch. D. 218 ; 45 
L. J. Ch. Oil ; 24 W. R. 362. 

637. Address unknown & not ascertain- 

able.] — Wliere a writ cannot be served personally 
upon one of several defts. by reason of his address 
being unknown & not ascertainable, the court 
will not dispense altogether with the service, 
but will direct service of the writ to be effected 
by advertisement, following the old practice of 
the Court of Probate in the service of citations. — 
Whitley v. Honeyw^ell (1876), 35 L. T. 617 ; 41 
J. P. 57 ; 24 W. R. 851 ; 2 Char. Pr. Cas. 212. 

588. Substitution of notice for service — 

Absconding defendant out of jurisdiction.] — Sub- 
stitution of “ notice for service ” of the bill in a 
suit dealing with the interest in a certain newspaper 
of an absconding deft, out of the jurisdiction, 
ordered to be effected by advertising the prayer of 
the bill, 4fc the writ indorsed thereon in the London 
Gazette & the I'imeSy & the particular newspaper. — 
Hartley v. Dilke (1876), 35 L. T. 706. 

539. Copy left at each house sought to be 

recovered — Recovery of possession against ab- 
sconding defendant.] — Service of the writ in an 
action to recover possession of leasehold houses 
against an absconding deft., v/ho Imd given the 
tenants notice to pay their rents to him, directed 
to be effected by leaving a copy of the w iit at each 
of the houses, Si by advertising in the London 
Gazette & the Times. 

In such a case the ordinary eight days’ time 
for appcai‘ance will run from service of the copy of 
the writ & issue of the advertisements. — Orane v. 
Tullion (1876), 2 Ch. D. 220 ; 24 W. R. 691 ; 2 
Char. Pr. Cas. 209. 


540 . Service on wife of defendant.] — ^B akk 

OF Whitehaven v. Thompson, No. 626, anJte. 

541 . Copy at house.] — ^Mmxows v. 

Bannister, No. 627, ante. 

Form of advertisement.] — See Yearly 

Supreme Court Practice. 

542. Service by post — ^Documents left at 
dwelling-house — Copies at place of business.] — 
Service of writ of^ summons together with notice 
of motion, where" deft, appeaired to be avoiding 
personal service, ordered to be effected by the 
documents being left at his dwelling-house, copies 
being at the same time left at his pl^e of business, 
& addressed to him by post.— C apes v. Brewer 
( 1876), 24 W. R. 40 ; 1 Char. Pr. Cas. 90. 

543 . And advertisement in London Gazette.] 

— E. applied to the court for directions as to service 
of the writ upon the deft, in this case. Several 
attempts had been made to serve the writ personally 
upon the deft, at his residence, at first it was stated 
tliat deft, was absent from home, & afterwards the 
servant refused to take in any papers for deft, or 
to open the door, &; there being no letter box, it 
was found to be impossible to pl^e any document 
inside the house. Leave was now asked to serve 
a copy of the writ by post, & to issue an advertise- 
ment of the writ in the London Gazette^ & to include 
in the advertisement a notice that judgment would 
be moved for a certain time in this court. The case 
of Cook V. Dey, No. 536, ante, was cited as an 
authority, where the Vice-Chancellor had suggested 
that the course now proposed might be taken. 

1 consider the course suggested to be desirable 
in such a case as this, & dii'ect that a copy of the 
writ be sent by post & that the writ be advertised, 
& notice also given by the advertisement of the time 
Si place when judgment will be moved for (Bacon, 
V.-C.). — Hamilton v. Davies, [1880] W. N. 82. 

544. Registered letter. — Ditton v. Borne- 

mann, No. 497, ante. 

645. .] — Where a pltf. has exhausted 

all means to personally serve a writ of summons 
out of the jurisdiction (leave having been given 
so to do) the coiut will substitute service by 
registered post letter. — S eaton v. Clarke (1890), 
26 L. R. It. 297. 

546. Proof of — “ Prepaid letter.”] — ^Public 

Health Act, 1875 (c. 55), s. 267, provides for the 
service of notices thereunder “ by post by a prepaid 
letter.” An affidavit by the sender of a particular 
notice by letter stating that he wrote & ^dressed, 
the letter & put it into the post himself, but 
(emitting to say that it was a “ prepaid letter ” 
is therefore not sufficient evidence of service 
under the Act. — W althamstow Urban District 
Council v. Henwood, [1897] 1 Ch. 41 ; 60 L. J. 
Ch. 31 ; 76 L. T. 375 ; 61 J. P. 23 ; 45 W. R. 124 ; 
41 Sol. Jo. 67. 

Divorce proceedings — ^Respondent & co- 
respondent out of Jurisdiction.] — See Nos. 508, 600, 
ante. 


Part XIII. — Service Out of the Jurisdiction. 


Hkct. 1.— in general. 

547. R. S. C., Ord. XL, a complete code — 
Previous practice superseded.] — The old practice 
as to service out of the jurisdiction is no longer 
in force. No leave to serve a deft, out of the 
jurisdiction can be given except in the cases 


speciffed in Ord. XI., r. 1 . — Re Eager, Eager 
V, Johnstone (1882), 22 Ch. D. 80 ; 62 L. J. Oh. 
66 ; 47 L. T. 686 ; 31 W. B. 83, O. A. 

548. •] — ^The order [Ord. XI.l was 

passed after &> in consequence of remonstrance 
as to the practice of English courts in this matter. 
Si to bring that practice into accordance with 



Pabt XIII. — Service Out of the Jurisdiction. 


337 


well-settled rules of international law, or, at all 
events, comity. It is of no avail to consider the 
former practice, for the rule we are dealing with 
is exhaustive, &; if the case is not within the rule, 
no service can be ordered (Lord Coleridge, 
O.J.). — Field v. Bennett (1880), 66 L. J. Q. B. 
89 ; 3 T. L. R. 239. 

^ 9 , — Service out of the juris- 

diction is an interference with the ordinary course 
of the law, for generally courts exercise juris- 
diction only over persons who are within the 
territorial limits of their jurisdiction. If an Act 
of Parliament gives them jurisdiction over British 
subjects wherever they may be, such juiisdiction 
is valid, but apart from statute a court has no 
power to exercise jurisdiction over any one 
beyond its limits. We must deal with the present 
case under the General Orders of 1883, & there is 
nothing in them to authorise service of an originat- 
ing summons out of tlie jurisdiction. The general 
Order as to service out of the jurisdiction was in 
my opinion intended to form a complete code on 
that subject, & to show when such service could, 
&; when it could not, be eltectcd (Cotton, L.J.). — 
lie Buspield, Whaley v. Buspield (1886), 32 
(m. D. 123, 131 ; 65 L. ,T. Ch. 467 ; 54 L. T. 
220 ; 34 W. R. 372 ; 2 T. L. R. 373, C. A. 

550 , According to my view Ord. 

XI. is a code which determines the cases in which 
there may be service out of the jurisdiction either 
of a writ of summons or of a notice of a writ of 
summons (Fry, L.J.). — Heinejman & Co. r. IIaie 
& Co., [1891] 2 Q. B. 83, 90 ; 60 L. J. Q. B. 650 ; 
64 L. T. 648 ; 39 W. R. 485 ; 7 T. L. R. 497, C. A. 

551 , .] — This order [Ord. XI.] con- 

tains the code of English law A procedure upon 
the question of service out of the jurisdiction 
(Chitty, j.). — lie De Penny, J)e Penny v. 
Christie, [1891] 2 Ch. 03, 68 ; 60 E. J. Ch. 518 ; 
64 L. T. 621 ; 39 W. R. 571. 

552 , .] — It is now quite settled that, 

apart from the authority of a statute (or of rules 
authorised by statute), the court has no jmdsdic- 
tion to give leave to effect service of process 
abroad ; that Ord. XI. is, since the Orders of 
1883 came into force, a complete code on the 
subject of service out of the jurisdiction, super- 
seding the previous prttctico (see Re Eager, 
No. 647, ante ; Re Busfield, No. 549, ante), Ac 
that such service can only be allowed either 
when the process is within the precise language 
of Ord. XI., or is by the rules directed to be 
served according to the rules relating to the 
service of writs of summons,” as in the case of 
a third party notice, under Ord. XVI., r. 48, or 
a counterclaim, under Ord. XXI., r. 12 (North, J.). 
— Re Clifp, Edwards v. Brown, [1895] 2 Ch. 
21, 23 ; 64 L. J. Oh. 423 ; 72 L. T. 440 ; 43 
W. R. 436 ; 11 T. L. R. 311. 

553 , Question of Jurisdiction not practice.] 

— Service of an order or notice of an order out of 
the jurisdiction is a question of jurisdiction, not 
practice, & the court can only order such service 
under statutory authority or under rules having 
the force of statutes, which rules are comprised 
in Ord. XI. of the Rules of 1883 . — Re Anglo- 
Apbican S.8. Co. (1886), 32 Oh. D. 348 ; 66 L. J. Ch. 
679; 64L.T. 807; 34 W. R. 664, C. A. 


Sect. 2.— OUT OT WHAT JURISDICTION. , 

Territorial Jurisdiction .] — Bee Courts, Vol. 
XVI., pp. 103-104, Nos. 37-42 ; Admiralty, 
Vol. I., pp. 172, Nos. 838 ei seq.p & Supp. » 


Admiralty actions In personam .] — See Admi- 
ralty, Vol. I., pp. 172, Nos. 836 et eeq. 

Admiralty Jurlsdlctlon.p-iS'ec Admiralty, Vo!. 
I., pp. 106, Nos. 76 et sea. 

Acts of State .] — Bee Public AuTiioiUTins, Vol. 
XXXVIII., pp. 4, Nos. 1 et seq. 

Conflict of laws .] — See Conflict of Laws. 
Vol. XI.. pp. 306, Nos. 1 et aeq. 

Extension of Judgments .] — See Conflict of 
Laws, Vol. XI., pp. 469, Nos. 1242 ei acq., 6c Supp. 

High Seas — ^Admiralty Jurisdiction in respect of 
torts on .] — See Admiralty, Vol. I., p. 106, Nos. 
82-84, & Supp. 


Sect. 3.— PROCEEDINGS ETC., OF WHICH 
SERVICE ALLOWED. 

As to originating summons, petitions, notices, 
etc.] — See R. S C , Ord. XI.. r. 8a, p. 374, post. 

554. Genera rule.] — It appears to me that the 
whole question governed by the broad, general, 
universal principle that English legislation, unless 
the contrary is expressly enacted or so plaiidy 
implied as to make it the duty of an English 
court to give effect to an English statute, is 
applicable only to English subjects or to foreigners 
who by coming into this country, whether for a 
long or a short time, have made themselves during 
that time subject to English jurisdiction. Every 
foreigner who comes into this countiy, for however 
limited a time, is, during his residence here 
within the allegiance of the Sovereign, entitled 
to the protection of tlie Sovereign & subject to 
all the laws of the Sovereign. But, if a foreigner 
remains abroad, if lie has never come into this 
country at all, it seems to me impossible to 
imagine that tlie English Legislature could have 
ever intended to make such a man subject to 
particular EngUsh legislation (Jambs, L.J.). — 
lie Sawers, Ex p. Blain (1879), 12 Ch. D. 622, 
520 ; 41 L. T. 46 ; 28 W. R. 334, C. A. 

565. .} — ^The general principle of law is, 

“ Aclor seqidtur forum rei ” ; not only must 
there be a cause of action of which the tribunal 
can take cognisance, but there must be deft, 
subject to the jurisdiction of that tribunal ; & 
a person resident abroad, still more, ordin^ily 
resident & domiciled abroad, & not brought by 
any special statute or legislation within the 
jurisdiction, is primd facie not subject to the 
process of a foreign court; he must be found 
within the jmisdiction to be bound by it (Earl op 
Selborne, L.C.). — Berkeley r. Thompson (1884), 
10 App. Cas. 46, 49 ; 64 L. J. M. O. 67 ; 52 L. T. 
1 ; 33 W. R. 625 ; 49 J. P. 276, H. L. 

656. .] — If service of the process of the 

court is necessary for the jurisdiction of the 
court, the court cannot, except so far as it is 
authorised by statute, order service abroad. The 
effect of a statute which gives it that power does 
not affect, of course, the laws of other countries 
or the questions of international law which may 
be raised ; but, as far as the courts of this coimtry 
are concerned, the statutes of the realm are 
supreme ; & if the statute says that the court 
shall have jurisdiction over a foreigner if service 
is effected in a particular way abroad, then the 
courts of this country will give effect to that 
statute (Bowen, L.J .). — Re Kino & Co.’s Trade 
Mark, [1892] 2 Oh. 462, 483 ; 62 U J. Ch. 163 ; 
67 L. T. 33 ; 40 W. R. 680 ; 9 R. P. C. 350, C. A. 

567* Amended writ.]— Leave was given to 
amend a writ by adding as deft, a person who 
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Sect. 3. — ProceedingSy eic., of which service allowed. 
Sect, 4 1 Svb-aecis. 1 2.] 

was abroad, & to serve him abroad. The amended 
writ was not specially indorsed in the prescribed 
form, but deft, appeared : — Held : this omission 
was not a ground for discharging the order. — 
Dickson v, IxA.w Davidson, [1896] 2 Ch. 62 ; 
64 L. J. Ch. 490; 72 L. T. 680; 39 Sol. Jo. 
396 ; 13 R. 431 ; 43 W. R. 696. 

558. Amendment of indorsement after 

service.] — Holland v, Leslie, No. 409, ante. 

Bankruptcy notice or petition.] — See Bank- 
ruptcy, Vol. IV., pp. 26, Nos. 201 et seq. 

Bastardy summons.] — See Bastardy, Vol. HI., 
p. 393, Nos. 311-312. 

Concurrent writs.] — See Part VII., ante, 

559. Counterclaim.]— RodAam v. Niocon was a 
counterclaim to the action of Nixon v. Luckie. 

Counsel now asked that the counterclaim 
might be served out of the jurisdiction, some 
of defts. residing in Demerara & some in New 
Zealand. Persons other than pltfs. & defts. in 
the action were made defts. to the counterclaim. 
The will of testator in the action was made &; 
proved in England, & a contract in reference to 
which it was sought by the counterclaim relief 
gainst some of defts. for defaults was entered 
into in England. The rights of the parties imder 
the will could not be disposed of except in refer- 
ence to the contract. It was submitted that, 
having regard to the case of Swansea Shipping 
Co,t Lid, V. Duncan^ Pox & Co,^ No. 561, post, &> 
Rules of Court, 1875, Ords. XI. & XVI., the leave 
asked for could be granted, & without any limitation 
to defts. appearing within eight days. 

The Vice-Chancellor gave leave for service. — 
Re Luckie, Nixon v, Luckie, Badiiam v, Nixon, 
[1880] W. N. 12. 

560. Deft. may not serve a third party 

out of the jurisdiction with a counterclaim ; 
although he may, if necessary, commence a fresh 
action against him. — Potters v, Miijlkr (1883), 
31 W. R. 858. 

Foreign corporation.] — aS'cc Corporations, Vol. 
XIII., pp. 432, Nos. 1549 el seq. 

Income Tax — ^Validity of notice served abroad.] 
— Income Tax, Vol. XXVIII., p. 105, Nos. 

Interpleader.] — See, now, R. S. C., Ord. XI., 
r. 8a, p. 374, post ; Interpleader, Vol. XXIX., 
pp. 473-474, Nos. 219-224. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 390, Nos. 3846 et seq. 

Notice by way of information.]— aS'cc, now, 
R. S. C., Ord. XI., r. 8a, p. 374, post. 

Notice of motion.] — See, now, R. 8. C., Ord. XI., 
r. 8a, p. 374, post. 

Orl^ating summons.] — See, now, R. 8. C., 
Ord. XI., r. 8a, p. 374, post. 

Petitions.]— now, R. S. C., Ord. XI., r. 8 a, 
p. 374. post. 

561. Third-party notice.}— Ord. XI., rr. 2, 4, 
as to service of writs, etc., out of the jurisdiction, 
applies to the service of notices on third persons 
imder Ord. XVI., rr. 17, 18.— Swansea Shipping 
Co., Ltd. v. Duncan (1876), 1 Q. B. D. 644; 
46 L. J. Q. B. 638 ; 85 L. T. 879 ; 26 W. R. 233 ; 

8 Asp. M. L. C. 346, C. A. 

562. — — .] — ^When one of several parties, 
jointly liable on a promissory note, is sued, & 
claims to be & is entitled to contribution from such 
other parties, leave will be given to serve them 
with notice under G. O. XV., r. 18 (Ireland) ; 
but the court refused leave to serve the notice on 
a foreign company not carrying on business in the 


United Emgdom, against whom deft, claimed 
indemnity. — ^Bank of Ireland v, Forbes (1879), 
6 L. R. Ir. 19. 

568. .] — ^The issue of a third-party notice 

for service out of the jurisdiction, under Ord. XI., 
r. 1, on a person domiciled or ordinarily resident 
in Scotland or Ireland wiU not be allowed. 

Formerly the Court of Chancery had discre- 
tionary power to order service out of the jurisdic- 
tion in any suit before it. It was decided in 
Re Eager, Eager v. Johnstone, No. 647, ante, that 
that jurisdiction is now entirely gone, & that 
the only jurisdiction in the High Court is under 
Ord. XI., r. 1 ; & the late Master of the Bolls 
said, “ The new rule is exhaustive ; the old 
practice is no longer applicable. This case is 
admitted not to be within the rule, therefore we 
cannot order service ” (Huddleston, B.). — 
Speller v. Bristol Steam Navigation Co. 
(1884), 13 Q. B. D. 96 ; 63 L. J. Q. B. 322 ; 32 
W. R. 670 ; svib nom, Spiller v. Bristol Steam 
Navigation Co., 50 L. T. 400, 419, C. A. 

564. .] — Hutchison v, Colorado United 

Mining Co., No. 1368, post. 

565. .] — Where, in an action for a breach 

within the jurisdiction of a contract which accord- 
ing to the terms thereof ought to be performed 
within the jurisdiction, deft, claims to be entitled 
to an indemnity from a third pai^y, the court 
may allow service out of the jurisdiction of a 
notice of such claim, unless the third party is 
domiciled or ordinarily resident in Scotland or 
Ireland. — Dubout & Co. v. Macpherson (1889), 
23 Q. B. D. 340 ; 58 I.. J. Q. B. 496 ; 61 L. T. 
689 ; 38 W. R. 62. 

666. .] — In a proper case the court may 

dii'ect service of a third-party notice out of the 
jurisdiction. But leave to seiwe such notice will 
not be given wh(T*e it delays the trial of the action, 
A where there" is no prinid facie case made out for 
contribution by the ildrd party . — Re Besley, 
Land Securities Co. v. Besij^y (1898), 3!5 L. J. 
N. C. 56(h 

567. .]— Under Ord. XI., r. 8 (B. C.) 

((vanada), as promulgatt^d, April 13, 1923, service 
of a tlurd-party notice out of the jurisdiction may 
be ordered in cases, where if the application had 
been in respect of a writ of summons, it would not 
have been granted under Ord. XI., r. 1. — Sostad 
V. WoLDSON, [1925] 3 D. L. R. 779. 

Service abroad on necessary or proper 
party ’’ — To action within jurisdiction.] — See Sect. 
4, sub-sect. 10, post. 

Winding-up.]— j8ee R. S. C., Ord. XI., r. 8 a, 
p. 374, post. 

Workmen’s Compensation Acts — Service of 
notice under.] — See Master & Servant, Vol. 
XXXIV., p. 385, Nos. 3114-3115. 


Sect. 4.— WHEN SERVICE OUT OF THE JURIS- 
DICTION ALLOWED. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XL, r. 1. Service out of the Jurisdiction of a 
writ of summons or notice of a writ of summons may be allowed 
by the Court or a Judge whenever — 

(a) The whole subject-matter of the action is land situate 
within the Jurisdiction (with or without rents or 

S roflts) or the perpetuation of testimony relating to 
tie title to land within the Jurisdiction ; or 
(&) Any act, deed, will, contract, obligation, or liability 
affecting land or hereditaments situate within the 
Jurisdiction, Is sought to be construed, rectified, set 
aside, or enforced in the action ; or 
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(e) Any relief is sought against any person domiciled or 
ordinarily resident within the Jurisdiction ; or 

(d) The action is for the administration of the personal 
estate of any deceased person, who at the time of his 
death was domiciled within the jurisdiction or for the 
execution (as to property situate within the juris- 
diction) of the trusts of any written instrument, of 
which the person to be served is a trustee, which 
ought to be executed according to the law of England ; 
or 

(s) The action is one brought against a defendant not domiciled 
or ordinarily resident in Scotland to enforce, rescind, 
dissolve, annul or otherwise affect a contract or to 
recover damages or other relief for or In resjiect of the 
breach of a contract. 

(1) made within the jurisdiction, or 
(ii) made by or through an agent trading or residing 
witliln the jurisdiction on behalf of a principal 
trading or residing out of the jurisdiction, or 
(ill) by its terms or by implication to be governed by 
English law, 

or is one brought against a defendant not domiciled or 
ordinarily resident In Scotland or Ireland In respect of 
a breach committed wltliln the jurisdiction of a contract 
wherever made, even though such breach was preceded 
or accompanied by a breach out of the jurisdiction 
which rendered impossible the performance of the part 
of the contract which ought to have been performed 
within the jurisdiction. 

(ee) The action Is founded on a tort committed within the 
jurisdiction. 

(/) Any injunction Is sought as to anything to be done 
within the jurisdiction, or any nuisance within the 
jurisdiction is sought to be prevented or removed, 
whether damages are or are not also sought in respect 
thereof ; or 

(ff) Any person out of the jurisdiction is a necessary or proper 
party to an action properly brought against some other 
person duly served within the jurisdiction. 

(h) The action is by a mortgagee or mortgagor in relation 
to a mortgage of personal property situate within the juris- 
diction and seeks relief of the nature or kind following, that is 
to say, sale, foreclosure, delivery of possession by the mort- 
gagor, redemption, re-conveyance, delivery of possession by 
the mortgagee ; but does not seek (unless and except so far as 
permissible under Sub-head (e) of this Kule) any personal 
judgment or order for payment of any moneys due under the 
mortgage. 

In this sub-head the expression personal property situate 
within the jurisdiction means personal property which, on the 
death of an owner thereof intestate, would form subject-matter 
for the grant of letters of administration to his estate out of 
the Principal Probate Registry ; the expression mortgage 
means a mortgage charge or lien of any description ; the 
expression mortgagee means a party for the time being entitled 
to or Interested in a mortgage ; and the expression mortgagor 
means a party for the time being entitled to or interested in 
property subject to a mortgage. 

568. Case must be within Ord. XL, r. 1.] — No 

leave will now be given to serve a writ out of the 
jurisdiction except in cases within Ord. XI., r. 1. — 
Be Eager, Eager v. Johnstone (1882), 22 Oh. D. 
80 ; 62 L. J. Ch. 66 ; 47 L. T. 685 ; 31 W. K. 
33, C. A. 

509, ,] — Speller v . Bristol Steam Navi- 

gation, No. 663, ante, 

670. .1 — F^eld V. Bennett, No. 648, ante. 

571. ,] — Soci6t6 G6n6rale de Paris v . 

Dreyfus Bros., No. 674, post. 

672. Portion of claim within Ord. XI., r. 1.] — 
The court wiU make an order for service out of 
the jurisdiction where a portion of the claim is 
within Ord. XI., r. 1, &; it is not necessary that 
the action should be limited to that portion of the 
claim which is within the order. — L isbon- 
Berlyn (Transvaal) Gold Fields, Ltd. v. 
Heddle (1884), 62 L. T. 796 ; 1 T. L. R. 94. 

R. S. C., Ord. XI., a complete code.]— -See Sect. 1, 
ante. 

678. Sub-sections of Ord. XL, r. 1 — Read dis- 
junotively— Complete in themselves & independent 
of each other.}— The sub-sections of Ord. XI., 
r. 1, are to be read disjunctively, <te each of such 
sub-sections is complete in itself is independent 
of the others. — Tassell v . Hali.en, [1892] 1 
Q. B. 821 ; 61 L. J. Q. B. 159 ; 66 L. T. 196 ; 
66 J. P. 620 ; 40 W. H. 221 ; 8 T. L. R. 210 ; 
36 Sol, Jo. 202, D. V. 


Sub-sect. 2. — Discretion op Court. 

R. S. 0., Ord. XL, r. 4. Every application for leave to serve 
such writ or notice on a defendant out of the jurledictlon ehall 
be supported by affidavit, or other evidence, stating that in the 
belief of the deponent the plaintiff has a good cause of action, 
and showing in what place or country such defendant is or 
probably may be found, and whether such defendant Is a 
British subject or not, and the grounds upon which the applica- 
tion is made; and no such leave shall be granted unless it shall 
be made sufficiently to appear to the Court or Judge that the 
case is a proper one for service out of the jurisdiction under this 
Order. 

See, also, R. S. C., Ord. XI., r. 1, p. 338, ante. 

674. Exercise of discretion — ^Necessity to show 
probable cause of action.] — On an application for 
leave to serve a writ out of the jurisdiction it is 
not sufficient that the form of the action & the 
nature of the relief sought bring the case within 
Ord. XI. Pltf. must show to the satisfaction of 
the court that he has a probable cause of action ; 
& the court in exercising its discretion will con- 
sider the facts of the case appearing on the affi- 
davits, so far as may be necessary for that purpose. 

A sum of money was paid into court in an action 
in this country in which D. was the pltf. D. was 
resident in France. This fund was the subject of 
litigation between D. the present pltfs. in France, 
& judgment was given in the French courts 
that D. was entitled to the control of the fund 
in court subject to the liability to account to the 
pltfs. Pltfs. brought an action in this country 
asking for an injunction to restrain D. from 
receiving or dealing with the fund in court, & 
applied for leave to serve the writ on D. in France : 
— Held : the French court having decided that 
D. was entitled to the control of the fund, leave 
to serve the writ ought not to be given. 

In the lii'st place, Ord. XI. enumerates certain 
circumstances under which, & under which alone, 
the court can give leave to serve writs out of the 
jurisdiction. It does not say that when those 
circumstances occur the court is bound to give 
leave. On the contrary? the language is that 
service out of the jurisdiction “ may be allowed 
by the court or a judge '' in certain ^ecifled 
events. This sliows that the comt has a discretion 
& is bound to exercise its discretion. This becomes 
still plainer by turning to r. 2, which states certain 
matters which the court is bound to have regard 
to when it is asked for leave to serve a writ in 
Ireland or Scotland. It is not that you are 
entitled to have leave simply because you bring 
your case within one or the other of the eleven 
rules of Ord. XI. You cannot get the leave 
unless you do, but it does not follow if you do 
you are to have the leave. The court has a 
discretion, &: that discretion must of course be 
exercised judicially, & upon proper grounds. 

Then it is said you cannot go into the merits. 
That is quite true. Of course, you cannot prox>erly 
upon an application to serve a writ try the amon. 
The object in ^ving leave to serve the writ is 
to put the parties in a position to try the action 
by and by, but at the same time a judge cannot 

g erform the duty imposed upon him by this 
irder unless he so far look into the matter as to 
see whether the pltf. has a probable cause of 
action or not. I do not think the court ought to 
look into the defence as distingpLushed the 

pltf.’s case. The court must look at pltf.’s case 
& see whether he has a probable cause of action. 
If he has no probable cause of action, Sc if the 
cause of action depends entirely upon foreign 
law, & the proper foreign tribunal nas decided 
against him, that he has no cause of action, 
there is no ground for exercising the discretion 
of the court & the court ought to refuse the leave 
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Sect* 4. — When service cut of the jurisdiction allowed : 

Sub-aects* 2, 3, 4 5.] 

to serve tlie writ (Linduey, L.J.)* — SocEfer^; 
O^Nl^IBALE DE PARIS V. DrEYFUS BROS. (1887), 
37 Ch. D. 216, 225 ; 67 L. J. Ch. 276 ; 68 L. T. 
673 ; 36 W. R. 609 ; 4 T. L. R. 177 C. A. 

575 . .] — It is perfectly clear, u^n 

Ord. XI., r. 4, that every application of this kind 
must be supported by affidavit or other evidence, 
showing that there is a good cause of action, & 
in what country arising, & where deft, is or may 
be found, & the grounds upon which the application 
is made, & then there are at the end these 
important w ords : “No such order shall be granted 
unless it be made to appear sufficiently that it 
is a proper case for service of deft, out of the 
jurisdiction of this court.” The effect of which is 
tliat there is a large discretion in the court as to the 
c^es in which such an application shall be allowed 

'j, B.). — New Chile Gold Mining 
C o. V. Blanco (1888), 4 T. L. R. 346, 349, D. O. 

576. .] — The application is made 

under Ord. XI., r. 1, but r. 4 gives a significant 
warning to the court not to grant leave unless it 
appeared that the case was a proper one for 
service out of the jm‘isdiction (Fry, L.J.). 

Pltfs. must, to bring themselves w ithin Ord. XI., 
make out a cause of action in wliich they w’ould 
probably be successful. The court is not bound 
to accept S.’s fa deft.] affidavit ; it must exercise 
its discretion & see whether pltfs. had made out 
a probable cause of action (Lord Esher, M.R.). — 
Strauss & Co. i\ Goldschmid (1892), 8 T. L. R. 
512, C. A. 

577. .] — Where application is made 

for leave to serve a w rit out of the jurisdiction, or 
to discharge an order for such service, the court 
is not called upon to try the merits of the action, 
but the affidavits should show a primd facie 
cause of aotion, within the jurisdiction, & disclose 
a substantial question which pltf. bond fide 
desires to try. Sufficient information should be 
given to make clear the ground on which the 
court is asked to proceed.— Chemische Fabrik 
voRMAUS Sandoz V. Badische Anilin und Soda 
Fabriks (1904), 90 L. T. 733 ; 20 T. L. R. 552, H. L. 

578. With caution.]— Any injustice in 

bringing in a party I'esident out of the jurisdiction 
will be prevented by the necessity for an apphca- 
tion to the court which must no doubt exercise 
great cai'e in allowing service abroad (Grantham, 
J.).— Massey v. Heynes (1888), 21 Q. B. 1). 
330, 337 ; 59 L. T. 470. 

579. Service on foreigner resident out 

of jurisdiction.] — Luring these present sittings 
Vaughan Williams, L.J., & myself liave on 
more than one occasion had to consider Ord. 
XI., & w^e have had many authorities discussed 
& f^y considered by the court, & the con- 
clusion to which the authorities led us I may put 
under three heads. F^, we adopted the state- 
ment of Pearson, J., in SocUU Gen&rale de Paris 
V. Dreyfus Bros*, No. 674, ante, that “it becomes 
a very serious question, ought always to be 
considered a very serious question, whether or 
not, even in a case like that, it is necessary for 
the jurisdi^ion of the court to be invoked, & 
whether this court ought to put a foreigner, who 
owes no allegiance here, to the inconvenience 
& annoyance of being brought to contest his 
rights in this country, & 1 for one say, most 
distinctly, that I think this court ought to be 
exceedingly careful before it allows a writ to be 
served out of the jurisdiction.” second point 
which we considered established by the cases was 


this, that if on the construction of anv of the 
sub-heads of Ord. XI. there was any doubt, it 
ought to be resolved in favour of the foreigner ; 
& &e third is, that inasmuch as the application 
is made ex parte, full & fair disclosure is necessary, 
as in all so; parte applications, &; a failure to make 
such full & fair di^osure would justify the court 
in discharging the order, even although the party 
might afterwards be in a position to make another 
application (Farwell, L.J.). 

You have to consider what may be called the 
comparative advantage in fiHtherance of justice 
to all parties (Kennedy, L.J,). — ^The Hagen, 
[1908] R 189, 201 ; 77 L. J. P. 124 ; 98 L. T. 891 ; 
24 T. L. R. 411 ; 11 Asp. M. L. C. 66, C. A. 

580. Insufficient disclosure of facts.] — 

Plaskitt V* Eddis, No. 715, post* 

581. Case within spirit & letter of rules.] — 

Ord. XI., r. 1, does not lay down in imperative 
terms a new principle of law as to be applicable 
in all cases. What it does is, while leavii^ intact 
the old principle that by the law of England 
jurisdiction depends, broadly speaking, on presence 
within the jurisdiction, to enable the court to 
give special leave for service out of the jurisdiction 
in certain circumstances. The court may do so, 
that is to say tliat the court has a new power 
which it is enabled to exercise in particular cases 
which seem to it to fall within the spirit as well 
as the letter of the various classes of case provided 
for (IjOrd Haldane). — Johnson v* Taylor Bros. 
& Co., IJTD., [1920] A. C. 144, 153 ; 89 L. J. K. B. 
227 ; 122 L. T. 130 ; 36 T. L. R. 02 ; 26 Com. 
Cas. 69, H. L. 

582. Matters taken into account.] — It 

must be remembered that the terms of Ord. XI., 
r. 1, are not that in cases which come within & 
fit into the sub-rules leave to serve notice of the 
writ out of the jurisdiction shall be granted, but 
that service of notice of writ of summons may be 
allowed by the court in the circumstances recapitu- 
lated in the sub-rules. The jurisdiction is dis- 
cretionary, & there is no question that in deciding 
whether or not it will exercise its discretion, the 
couii) pays attention to a great number of matters, 
in particular it would pay attention to what is the 
forum conveniens* It would have regard to what 
is the substance of the matter that has to be 
decided (Pollock, M.R.). — Rosler v* Hilbery, 
(1925] 1 Ch. 260, 269; 94 L. J. Ch. 267; 132 
L. T. 463 ; 69 Sol. Jo. 293, C. A. 

583 . Res judicata — Suffltient doubt as to 

effect of foreign judgment.] — Deft, having applied 
to rescind an order for service out of the juris- 
diction, on the ground that the claim had been 
determined by a foreign judgment, & that the 
matter was res judiccda : — Held : as there was 
sufficient doubt as to the effect of the foreign 
judgment, & as there was therefore a question 
of law which might be reasonably argued, the 
service of the writ must be allowed. 

The court will inquire upon a contest of affi- 
davits as to the point whether pltf. has brought 
the case within any of the sub-sections of Ord. XI. 
(Brett, M.R.). — Call v* Oppenhbim (1886), 1 
T. L. R. 622, 0. A. 

Imposing undertaking upon plaintiff.] 

See Sect. 8, sub-sect. 3, post* 

584. Foreigner out of the jurisdiction.] — 

The court has jirr&diction to order the service of 
a writ of summons, as of a notice in lieu of a writ 
of summons, on a deft, resident out of the juris- 
diction, who is not a British subject. — J ames v* 
Despott (1884), 14 L. R. Ir. 71. 

] — See, also, No. 679, ante; & Sect. 

11 , post. 
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StJB-SECT. 3 . — Land Situate Within the 
Jurisdiction. 

See, now, B. S. C., Ord. XL, r. 1 (a), p. 338, 
ante. 

586. Perpetuation of testimony relating to title 
to land.] — ^Where an action to perpetuate testi- 
mony is brought with a view to obtaining & pre- 
serving evidence to be used in a future action to 
establish a title to land situate within the juris- 
diction, service of the writ out of the jurisdiction 
cannot be allowed imder Ord. XI., r. 1 (a), the 
whole subject-matter of the action not being land 
but evidence. — Slingsby v. Slingsby, [1912] 
2 Ch. 21 ; 81 L. J. Ch. 449 ; 106 L. T. 666, 0. A. 


Sub-s ect. 4. — ^Act, Deed, Will, Contract, etc., 
Affecting Land or Hereditaihents Within 
THE Jurisdiction. 

See R. S. C., Ord. XI., r. 1 (6), p. 338, ante. 

586. Action for slander— Slander of title— 
Property affected incidentaUy.]— To entitle a pltf. 
to service of writ out of tlie jurisdiction for any 
act, deed, will or thing affecting such land, stock 
or property,” under Ord. XI., r. 1, of the Judica- 
ture Act, 1875, it is not sufficient that such land, 
stock or property, should be affected incidentally ; 
& therefore service of a writ out of the jurisdiction 
will not be panted to a pltf. in an action for 
slander of title of a ship. — Casey v, Arnott 
(1876), 2 C. P. D. 24 ; 46 L. J. Q. B. 3 ; 35 L. T. 
424 ; 25 W. R. 46. 

687. Slander uttered outside Jurisdiction — 

Special damage within Jurisdiction.]— On an appli- 
cation for leave to issue a writ of summons for 
service out of the jurisdiction, on it appearing 
that the cause of action was an alleged slander 
uttered abroad & followed by special damage 
in England, it was held that tlio special damage 
in England was not an act done within the juris- 
diction, so as to give the court power to allow 
service of the writ out of the jurisdiction under 
Ord. XI., r. 1. On appeal : — Held : the writ 
ought not to issue, for as it was not shown that 
the slander was intended to be transmitted to 
England, the special damage, if it was the cause 
of action, was not the act of the person who 
uttered the slander, or an act for which he was 

ponsible, so that there was no act done by him 
within the jurisdiction within Ord. XI., r. 1. 
Bree V. Marescaux (1881), 7 Q. B. D. 434; 
60 L. J. Q. B. 676 ; 44 L. T. 676 ; 29 W. II. 858, 
C. A. 

588* Action for recovery of rent — Against 
assignees of lessee.] — Pltfs., who were the executors 
of the lessor, brought an action against defts., 
who were the assignees of the lessee, to recover 
one quarter’s rent of promises in Liverpool, & 
obtained leave to serve the writ upon defts., who 
resided in Scotland. On motion to set aside the 
service it was held by the Queen’s Bench Division 
that it was not an action affecting land within 
the meaning of Ord. XI., r. 1 (6), but was an 
action founded on a breach of contract within 
the jurisdiction, & which ought to have been per- 
formed within the jurisdiction within the meaning 
of Ord. XI., r. 1 (e), as defts. were domiciled or 
ordinarily resident in Scotland, the service of the 
writ must be set aside. On appeal : — Held : as 
defts. had not executed the assignment of the lease, 
A there was no evidence that they had accepted 
it, the judgment of the coxwt below must be 
affirmed. 


Qiuere : whether a claim for rent is ” an obliga- 
tion or liability affecting land.” — ^A gnbw v. 
Usher (1884), 61 L. T. 752; 33 W. B. 126, 
0. A. ; affg. 8. 0. 14 Q. B. D. 78 ; 64 L. J. Q. B. 
371. 

689. Recovery of compensation for tenant right 
— According to custom of the country — ^Ltandlord 
resident in Scotland.] — In an action by the out- 
going tenant of a farm in Yorkshire to recover 
from his landlord, who was ordinarily resident 
in Scotland, compensation for tenant right accord- 
ing to the custom of the country : — Held : that 
a “ contract, obligation, or liability affecting land ” 
was sought to be enforced in the action, & there- 
fore that the court had power, imder Ord. XI., 
r. 1 {})), to allow seiwice of the writ of summons 
out of the jurisdiction. — Kaye v. Sutherland 
(1887), 20 Q. B. D. 147 ; 57 L. J. Q. B. 68 ; 68 
L. T. 66 ; 36 W. R. 608. 

590. Action for breach of covenant to repair. Pj- 
An action for breach of a covenant to repair is 
an action brought to enforce a contract affecting 
land or hereditaments. Consequently an order 
for service out of the jurisdiction may be made 
under Ord. XI., r. 1 (b). — Tassell v. Hallen, 
[1892] 1 Q. B. 321 ; 61 L. J. Q. B. 169 ; 66 L. T. 
196 ; 56 J. P. 520 ; 40 W. R. 221 ; 8 T. L. R. 
210 ; 36 Sol. Jo. 202, D. C. 

591. Claim for declaration that defendants 
trustees of land within Jurisdiction — & for breach 
of trust by sale of land.] — Defts. had their offices 
in London, the writ in the action claimed ; 

(1) a declaration that defts. were trustees of 
certain lands in the County of Londonderry for 
the general objects of the Plantation of Ulster, & 
that a scheme be settled for the application of the 
rents. 

(2) A declaration that deft, companies, in so far 
as they had sold portion of the e^tes conveyed 
to them by the Irish Society had committed a 
breach of trust by such sale ; & 

(3) An inquiry as to how defts. had disposed of 
the woods of G. & K. : — Held : the case came 
within sub-sect. (6) of Gen. Ord. XI. of R. S. C., 
Ireland, 1891, & service of the writ out of juris- 
diction should be allowed. — A.-G. v. Draper’s Co., 
[1894] 1 I. R. 185, C, A. 


Sub-sect. 5. — Dependant Domiciled or 
Ordinarily Resident Within Jurisdiction. 

See R. S. C., Ord. XI., r, 1 (c), p. 339, ante. 

592. Inquiry into cause of action unnecessary.] 
—When an application for service out of the 
jurisdiction of a writ of summons is foxmded on 
either sub-sects, (c) or (c) of Ord. XI., r. 1, it is 
sufficient to show that deft, is a person ordinarily 
resident within the jurisdiction, & it is unnecessary 
to inquire into the alleged cause of action. — Hadad 
V. Bruce (1802), 8 T. L. R. 409. 

593. Solemn declaration of desire to assume 
foreign domicile — Coupled with residence abroad — 
Defendant not domiciled within Jurisdiction.] — S. 
was bom in 1868 in Ireland, where his father was 
temporarily located. In 1873 he returned with 
his father to England. In 1883 he went to Cannes 
to live with his uncle, by whom he was supported 
& maintained. Sc who had resided there for several 

following the profession of a teacher of 

In 1887 8. came to Birmingham for the purpose 
of studying pharmacy. In the same year he 
further acquired an Irish domicil, having purchased 
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a house in Ireland, where he resided with his 
family till the beginning of 1893, when he sold his 
property there. S. paid occasional visits to his 
father’s home in Ireland. In 1890 he returned to 
his uncle at Cannes. On March 26, 1892, he married 
pltf., who was the widow of a French gentleman, 
the ceremony being performed at the British 
Consulate at Nice. At the date of this marriage 
pltf. was entitled to considerable personal property, 
A; some real estate in Jersey. Shortly after her 
marriage pltf. left S., A through her solicitor 
threatened legal proceeding against him A his 
imcle, alleging that they (in breach of an ante- 
nuptial agreement) had obtained by fraud A 
violence a portion of her property, A had by similar 
means induced her to sign a bill of exchange or 
promissory note for 30,000 frcs. Subsequently by 
deed dated Sept. 20, 1892, S. A his uncle entered 
into partnership with H. to carry on business at 
Cannes. On Oct. 10 following S. registered 
himself with the Mayor of Cannes as having 
declared his wish “ etablir (ou) avoir etabli sa 
residence k Cannes ” : — Held : S. was not “ domi- 
ciled within the jurisdiction, A no writ could be 
served on him out of the jurisdiction. — Spurway 
V. Spurway, [1894] 1 I. R. 385, C. A. 

594. Domiciled or ordinarily resident at date of 
issue of writ — Severance from domicil of choice 
for pa^cular purpose.] — D. A his wife, Americans 
by origin, in 1897 came with their family to 
England, made it their permanent home A 
acquired an English domicil. D. was connected 
with a banking business in America A in Paris. 
In Jan. 1913, they entered into a deed of separa- 
tion, prepared in America by American la\^"yers 
A executed by D. in America A by his wife in 
England, by which they agreed to live apart, A 
I), covenanted (amongst other things) to pay 
his wife an allowance of 50,000 doUai's per arinum, 
but no place for pa>inent was stated. They 
continued to reside in England, each having a 
separate establislunent, but in June, 1915, P. 
closed his establishment in England A went to 
Paris, intending to acquire a PYench domicil A 
to institute divorce proceedings in the French 
courts so as to get rid of the separation deed. In 
July, 1915, the wife issued a writ against 1). to 
enforce the provisions of the separation deed, A 
obtained leave under Ord. XI., r. 1 (c), to serve 
the writ on him in Paris on the ground that he 
was ordinarily resident in England. He entered 
a conditional appearance A moved to discharge 
the service of the writ upon him, alleging (1) that 
he was not domiciled or ordinarily resident in 
England at the date of the issue of the writ ; 
A (2) that there had been no breach by him of 
any contract in the separation deed that came 
within r. 1 (e) of the Ord. ; — Held: (1) on the 
evidence, D. was not domiciled or ordinarily 
i*e8ident in England at the date of the issue of 
the wilt ; (2) his covenant to pay the allowance 
was a contract which came within r. 1 (c), for the 
breach of which the wife was entitled to sue in 
England, A therefore his application failed. — 
Drexel V. Drexel, [1916] 1 Ch. 251 ; 86 L. J. Ch. 
236 ; 114 L. T. 350 ; 32 T. L. R. 208. 

595. Action against one of three executors — 
Defendant dcmiiciled A resident in England — Co- 
executors ordinarily resident in Ireland.] — Where 
testatrix resided A was domiciled in Ireland, A 
died in Ireland, A her will was made A proved 
in Ireland A she appointed three executors, two 
residing in Ireland A one residing A domiciled 


in England, A the executors sold some consols 
A Invested the proceeds in the purchase of some 
Irish land, a beneficiary brought an action against 
the English executor in England, claiming that 
the investment was improper, A the executors 
were liable to replace the monev. Leave having 
been given to serve the writ on the two executors 
in Ireland. On motion to discharge the order 
giving such leave ; — Held : it was a matter of 
discretion for the judge, A the action havii^ been 
properly brought against a man within the 
jurisdiction, the case fell within Ord. XI., r. 1 (c), 
A the motion must be refused. — Harvey v. 
Dougherty (1887), 66 L. T. 322. 

596. Company with registered office in Scotland — 
Chief office A branches in England.] — ^An insurance 
company whose registered office was in Scotland, 
A whose secretary resided there, but which also 
had agencies A a chief office within the jurisdiction 
of the High Court, issued a policy through an 
agent within the jurisdiction to whom the pre- 
miums were paid. The company havi^ refused 
to pay a claim on the policy : — Held : it was not 
domiciled or ordinarily resident within the 
jurisdiction A leave to issue a writ for service 
out of the jurisdiction could not be granted. — 
Jones v. Scottish Accident Insurance Co., 
Ltd. (1880), 17 Q. B. D. 421 ; 55 L. J. Q. B. 
416 ; 55 L. T. 218. 

597. Carrying on business in England.] — 

A company having its registered office in Scotland, 
but also carrying on its business within the 
jurisdiction of the High Court, cannot be served 
with a writ of summons within the jurisdiction. — 
Watkins v. Scottish Imperial Insurance Co. 
(1889), 23 Q. B. D. 285 ; 58 L. J. Q. B. 496 ; 
60 L. T. 639 ; 37 W. R. 670 ; 5 T. L. R. 611. 
D. C. 

Domicil.] — See, generally, Conflict op Laws, 
Vol. XI., pp. 309, Nos. 18 ct seq. 

Domicil, residence A nationality of companies.] 

— See, geverally, Companies, Vol. IX., p. 37, 
Nos. 26-28. 

598. Ambassador’s wife residing at embassy in 
England.] — The wife of an ambassador to this 
country who resides with her husband at the 
Embassy is not “ ordinarily resident within the 
jurisdiction ” within the meaning of Ord. XI., 
r. 1 (c), so as to entitle pltf. in proceedings against 
lier ^ter she has left this country to serve notice 
of the writ upon her out of the jurisdiction. — 
OinKis r. Musurus (1909), 26 T. L. R. 225. 

Bankruptcy Jurisdiction — Persons ordinarily re- 
siding or having dwelling place, etc., within juris- 
diction.] — See Bankbuftcy, Vol. IV., pp. 26, 
Nos. 208 et seq, ; pp. 37, Nos. 319 ef seq. 


Sub-sect. 6. — Administration of Estate or 
Execution of Trusts. 

See R. S. (\, Ord. XI., r. 1 (d), p. 339, ante. 

599. Case must fail strictly within rule — ^Action 
for administration of real A personal estate A 
appointment of new trustee — Will proved in 
Ireland — ^Defendant resident in Scotland — Whole 
of estate in Ceylon.] — ^An action was brought by 
an infant for the administration of the real A 
personal estate of E., A, if necessary, for the 
appointment of a new trustee. Deft., who was 
trustee A executor of the will, was charged with 
breaches of trust. The will was proved dv deft, 
in Ireland ; the whole of testator’s estate was 
situate in Ceylon. Deft., a British subject, was 
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resident in Scotland. Pltf., the residuary legatee 
& devisee, lived in England. On an application 
to serve the writ on deft, in Scotland, it was 
admitted that the circumstances of the case did 
not brii]^ it within Ord. XI., r. 1 : — Held : the 
application must be refused. — Re Eager, Eager 
V, JOHNSTONE (1882), 22 Ch. D. 86 ; 62 L. J. Ch. 
56 ; 47 L. T. 685 ; 31 W. R. 33, C. A. 

600. Testator must die domiciled within the 

Jurisdiction — Filing evidence.] — Service having 
been effected in Scotland under Ord. LI., r. 23, 
of the ^unty Court Rules, 1889, on a deft, in 
an administration action, the action was trans- 
ferred to the High Court on the ground that the 
value of the estate exceeded the limit of the 
jurisdiction of the county court. Deft, answered 
interrogatories in the county court, but objected 
to the order for service both in the county court 
& the High Court : — Held : (1) though the order 
for service would have been valid if the action 
had remained in the county court, after the 
transfer the question depended upon R. S. C., 
Ord. XI., IT. 1 (d), 2, & deft, ought to have an 
opportunity of filing evidence as to the domicil 
or testator & as to whether there was an adequate 
concurrent jurisdiction in Scotland ; (2) there 

had been no waiver by the deft, of the right to 
object to the service. 

Service is to be permitted only when the testator 
dies domiciled within the jurisdiction (Stirling, 
J.). — Wood v. Middleton, [1897] 1 Ch. 151 ; 
06 L. J. Ch. 149 ; 75 L. T. 480 ; 45 W. R. 184 ; 
41 Sol. Jo. 157. 

601. Property must be actually situated within 
Jurisdiction — Property coming within Jurisdiction 
after service.] — In order to bring a case within 
Ord. XI., r. 1 (d), which provides for service out 
of the jurisdiction of the writ in an action for the 
execution of the trusts of a written instrument 
of which the person to be served is a trustee, 
there must bo, at the lime w^hen leave to ellect 
such service is asked for, property subject to the 
trusts of the instrument actually situate within 
the jurisdiction, & not merely property wdiich 
ought to be, or, if the trusts were duly executed, 
would be, so situate. On an application to set 
aside service in such an action on the ground that 
when leave to serve out of tlie juiisdiction was 
obtained there was no jiroperty within the 
jurisdiction. 

Semblc : the service may i)ossibly be held good 
if it be shown that property has subsequently 
come within the jurisdiction. — Winter r. Winter, 
[1894] 1 Ch. 421 ; 63 L. J. Ch. 165 ; 69 L. T. 
769 ; 8 R. 614. 

602. Testator domiciled in Jersey — Plaintiffs & 

executrix resident in England — Bulk of property 
in England — Service on “ tuteur ” & other 

executors in Jersey.] — Testator died, domicUed in 
Jersey, leaving a widow & two infant children. 
By his will he gave the whole of his person^ 
property, subject to a certain annuity to his 
wife, to his children. He died possessed of £13,000 
of English consols, & also of certain property in 
Jersey. The principal part of the latter con- 
sisted of a share in the property of a certain 
partnership, which had since his death become 
insolvent. Hi« widow & two others were 1^ 
executrix & executors. A gentleman resident in 
Jersey was shortly after testator’s death appointed 
“ tuteur of the infant children, in accordance 
with the law of Jersey. The widow m^ied 
again, & with the two cnildren came to reside in 
England. An action was commenced in the 
Chancery Division by the infant children for 
administration of testator’s real & personal 


estate, & for the appointment of guardians. 
Leave was given for service of the writ out of the 
jurisdiction on the “ tuteur ” & executors in 
Jersey, but after service, &> before appearance, 
they moved to discharge the order, on the ground 
that the proceedings were wrongly instituted in 
this country : — Held : inasmuch as pltfs. were 
resident in England, & the bulk of the property 
was in England, there was no reason why the 
action should not be brought there. — R€ Lane, 
Lane v. Robin (1886), 66 L. T. 149. 

See R. S. C., Ord. XI., r. 1 {g), p. 839, ante, 

603. Proceedings to ascertain testator’s domicil 
— Service of writ out of Jurisdiction on party 
interested.] — Where an originating summons was 
taken out by an executor for the purpose of 
deciding the question of the domicile of testator, 

the widow & one adult child & two infants 
were separately represented by counsel ; but one 
adult child (C. B.) was in C^cutta & could not 
be served, & the property was of great value: 
The court refused to decide the question in the 
absence of C. B., but gave leave to issue a writ, 

& gave leave to serve the writ out of the jurisdic- 
tion, & to serve notice of motion on C. B. in 
Calcutta, in order to have a declaration deciding 
the question, the evidence on the summons to 
be used on the motion . — Re Bullen-Smith, 
Berners v, Bullen-Smith (1887), 67 L. T. 924. 

604. Property in England & Scotland — ^Testator 
domiciled in Scotland — Trustees rosldent in Englrad 
& Scotland.] — ^A gentleman resident & domieffed 
in Scotland made a will in Scottish form, appoint- 
ing six trustees, two of whom were resident in 
England, one being a Scottish member of Parlia- 
ment was in England during the session, & the 
other three were resident in Scotland. Testator 
had a large property in Scotland & a comparatively 
trifling amount of personal estate in England. 
The trustees proved the will in Scotland, & then 
constituted themselves personal representatives 
in England, & removed all the English personalty 
to Scotland. A person resident in England, who 
was entitled to a share of a large legacy & also 
of the residue, brought an action here to administer 
tlio estate. Tliree of the trustees were served 
in England & the other tliree in Scotland under 
the usual order. They entered an appearance 
without protest, & took no steps to discharge the 
order. Pltf. moved for judgment for adminis^a- 
tion of the whole estate, both Scotch & English. 
No action was pending in Scotland in which the 
estate could be administered. The judge held 
that an order for administration ought not to bo 
made. On appeal : — Held : an order must be 
made for administration of the whole estate of 
testator, for that although if the Scottish executors 
had appeared conditionally & applied to discharge 
the order for service in Scotland the court would 
have entered into the question whether it wm 
convenient to have the estate administered in 
England, the court at the trial had no discretion, 
but was bound to give the pltf. a decree. — Re 
Orr Ewing, Orr Ewing v, Orr Ewing (1882), 
22 Ch. D. 466 ; 52 L. J. Ch. 529 ; 48 L. T. 565 ; 
31 W. R. 464, C. A. ; on appeal, sub nom, Ewino v. 
Orr Ewing (1883), 9 App. Cas. 34, H. L. 


Sub-sect. 7. — Actions on Contracts. 

A, In Ge^ieral, 

See R. S. C., Ord. XI., r. 1 (e), p. 339. ante. 

606. Conditions disJuncttve.]--^Appeal by deft 
from an order of the judge in chambers dis- 
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Sect* 4. — When service out of the jurisdiction allowed : 

Sub-sect 7, Am B., C., D- E. (a).] 

missing an application to set aside a writ & the 
service thereof. Ord. XI., r. 1 (e), as substituted 
for a previous sub-rule by the R. S. 0. (No. 3), 
1920, provides that “ service out of the juris- 
diction of a writ of summons or notice of a writ 
of summons may be allowed by the court or a 
judge whenever . . . (r) the action is one brought 
to enforce, rescind, dissolve, annul or otherwise 
affect a contract or to recover damages or other 
relief for or in respect of the breach of contract 
(i) made within the jurisdiction ; (ii) made by or 
through an agent trading or residing within the 
jurisdiction on behalf of a principal trading or 
residing out of the jurisdiction ; (iii) by its terms 
or implication to be governed by English law 
— Held : the three conditions were disjunctive, 
A, as condition (i) had been satisfied in the present 
case, there was power to order service of the writ 
out of the jurisdiction, although condition (iii) 
had not been fulfilled. Appeal dismissed. — 
Wansborough Paper Co., Ltd. v, Laugjiland 
( 1920), 55 L. Jo. 413, 414 ; 150 L. T. Jo. 295 ; 
65 Sol. Jo. 94, C. A. 

B, Coutracis made Within the Jurisdiction, 

See R. S. C., Ord. XL, r. 1 (e) i., p. 339, ante. 

606. Contract signed by parties abroad — Dealing 
with property situate abroad.}— B ritish Con- 
trolled Oilfields, Ltd. v. Stagg, No. 608, post 

C. Contract by or through Agejxt Trading or 

Residing Within the Jurisdiction, 

See R. S. C., Ord. XI., r. 1 (c), ii., p. 339, ante, 

607. ** Through an agent " — ^Agent not autho- 
rised to enter into contracts — Contract actually 
made by principal abroad.] — ^Where the terms of a 
contract have been arranged through the mediation 
of an agent trading or residing within the juris- 
diction on behalf of a principal trading or residing 
out of the jurisdiction, the contract has been made 
“ through an agent ” within the meaning of 
Ord. XI., r. 1 (e), so as to permit of service of the 
writ, or notice of the writ, out of the jurisdiction 
in an action against the principal on the contract, 
even although the agent had no authority to enter 
into contracts & the contract was actu^y made 
by the principal abroad. — N ational Mortgage & 
Agency Co. of New Zealand, I^td. v, Gosseun 
& Stordeub (1922), 38 T. L. R. 832 ; 67 Sol. Jo. 
99, C. A. 

D, Contract by its Terms or by Implication to 
be Governed by English Law, 

See R. S. C., Ord. XI., r. 1 (c), iii., p, 339, ante, 

608. Provision that contract to be considered 
as being made in England — Si^ed by parties 
abroad.}-- Where a contract dealing with certain 
mineral rights in Ecuador was signed by the parties 
thereto in New York City, U.S.A., but expressly 
provided that it sliould be considered & held to be 
one duly made & executed in London, England : — 
Held : (1) such a contract was not “ made within 
the jurisdiction ” under Ord. XI., r. 1 (c), but was 
“ by its terms or by implication to be governed by 
English law ” ; (2) an order giving leave to serve 
a writ in an action for rescission of such a contract 
is right, both on technical gi’ounds & also on the 
ground of convenience, & will not be set aside. — 
British Controlled Oilfields, Ltd. v. Stagg. 
(1921] W. N. 319 ; 127 L. T. 209 ; 66 Sol. Jo. (W. R.) 


609. Provlsioii for oetUoment of disputes by 
arbitration of London brokers — ^Award to be en- 
forceable by English court.] — Respondents were 
Scottish merchants carrying on business at Bom- 
bay A appellants were merchants of Hong Kong. 
By three contracts made between respondents A 
appellants through the medium of Java brokers 
respondents agreed to buy from appellants certain 
parcels of Java sugar for shipment to Bombay. 
The contracts were in similar terms, A each con- 
tained the following clause : “ Any dispute arising 
imder this contract is to bo settled by arbitration 
of London brokers in the usual manner, A this 
submission may be made a rule of the High Court 
of Justice.*' As regards the first two contracts, 
respondents complained that certain shipments 
were not made within the stipulated time A 
claimed dam^es for breach of contract. The 
claim was resisted, A the matter was referred to 
arbitration in the terms of the clause. An award 
was made, but was set aside by the court. 
Appellants then agreed that, if respondents issued 
a writ in the King’s Bench Division to enforce 
their claim, they would waive the arbitration 
clause A submit to the jurisdiction, A this was done. 
After the pleadings had been delivered respondents 
obtained leave from the judge in chambers to 
amend their points of claim by including a similar 
claim under the third contract. On appeal to the 
Court of Appeal it was conceded that the juris- 
diction of the judge to allow the amendment 
depended upon whether he could have made an 
order for service of the writ out of the jurisdiction 
under Ord. XI., r. 1 (e) (iii) : — Held : the paities, 
in submitting their disputes to an English forum, 
impliedly consented that the law which was to 
regulate the decision was the law of that forum ; 
the contract, the subject of the amendment, 
was therefore “ a contract by implication to be 
governed by English law ” within Ord. XI,, 
r. 1 (c) (iii), A that the judge could have made 
an order for service of the writ out of the juris- 
diction. — N. V. Kwik Hoo Tong Handel 
Maatschappij V, Finlay (James) A Co., Ltd., 
[1927] A. C. 604 ; 90 L. J. K. B. 902 ; 137 L. T. 
458 ; 33 Com. Cas. 65, II. L. 


E, Breach Committed Within the Jurisdiction. 

(a) The Contract. 

In considering the cases which follow^ due regard 
must be paid to the terms of the latest rule on the 
subject : R, S. C., Ord. XI., r. 1 (e), p, 339, ante. 

610. Action must bo founded on contract 
between parties.} — The first mortgagee of a ship, 
with a power to collect the freight, brought an 
action against the second mortgagee of the ship 
(whose mortgage included an assignment of the 
freight), A others, claiming an accoimt A payment 
out of the freight of the amount he had paid for 
the wages of the crew A the wages A disbursements 
of the master. The freight was in the bands of 
R. A Co,, forei^ers, resident abroad, to whom 
it had been paid as the agents of the second 
mortgagee, A who claimed to retain it in satis- 
faction of a debt due to them from their principal. 
Pltf. sought to make R. A Co. defis. to his action ; 
— Held : os no contract existed between pltf. A 
R. A Co., Ord. XI., r. 1, did not apply ; A the 
equity (if any) of pltf. against R. A Co. was a right 
to contribution, in respect of which they should 
be sued in the ordinal^ way. — ^M‘S tbphbn8 v. 
Carnegie (1880), 49 L. J. Ch. 397 ; 42 L. T. 809, 
0. A. 

-.] — Leave to serve the writ out of the 
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Jurisdiction refused on the ground that there was 
no contract & no cause of action within the juris- 
diction. — Russell v. Shelton (1891), 8 T. L. R. 
27. 

612. — ^.] — foreclosure action, whether by 
writ or originating summons in respect of a mort- 
gage of person^ty, by the original mortgagee 
against the original mortgagor, is not an action 
founded on a breach of contract within the mean- 
ing of Ord. XI., r. 1 (e), & leave will not therefore 
be granted to serve the writ or summons upon deft, 
out of the jurisdiction. 

Deutsche National Bank v. Paul, No. 614, post, 
& Kolchmann v. Meurice, No. 617, post, followed. 

The words founded on any breach or alleged 
breach of the contract ** are words which are not 
found anywhere else in the rules ; but I think 
they mui^ mean this : an action in which you 
cannot get any relief unless you proceed upon & 
are dependent upon a contract (Cozens -Hardy, 
M.R.). — Hughes v. Oxenham, [1913] 1 Ch, 264, 
266 ; 82 L. J. Ch. 166 ; 108 lu T. 310, C. A. 

618. Reasonable evidence of contract.] — Under 
Ord. XI., r. 1 (e), of the Rules of the Supreme Court 
of British Columbia (which is in the same terms 
as the corresponding English rule) the court or 
a judge has power to grant leave to serve notice 
of a writ of summons outside the jurisdiction when 
the action is for damages for breach of a contract, 
if there is reasonable evidence of a concluded 
contract & a breach of a real & substantial term 
of it within the jurisdiction. Upon the repudia- 
tion by the buyer under a contract for the sale 
of ships to be delivered within the jurisdiction but 
to be paid for outside the jurisdiction, the refusal 
to accept delivery is a breach of a real & substantial 
term. — Hemelryck v. Lyall Shipbuilding Co., 
[1921] 1 A. C. 698 ; 125 L. T. 133, P. C. ; sub nom. 
Van Hebielryck v. Whxiam Lyall Shipbuilding 
Co., Ltd., 90 L. J. P. C. 96. 

Gil-. Foreclosure action.] — J. & Co., who carried 
on business in London, deposited certain policies 
of life assurance with pltfs., a German bank, as 
security for advances, & ^terwards created a 
second charge upon the same policies in favour of 
E. Pltfs. subsequently acquired the equity of 
redemption in the policies, & caused it to be 
transferred to P. & F. as trustees for pltfs. P. 
& P. resided in England ; E. resided in Germany. 
Pltfs. brought an action for foreclosure against 
P. & F., & obtained leave to give notice, in lieu 
of service, of the writ to E. out of the jurisdiction. 
Upon motion to discharge that order : — Held : 
(1) the action was not founded on any breach of 
contract, & therefore the case did not come within 
Ord. XI., r. 1 (e) ; (2) inasmuch as no actual relief 
was claimed against P. & F., they were not properly 
made defts., but should have been joined as co- 
Itfs. ; the action was, therefore, not properly 
rou^t against them within the meaning of 
Ord. XI., r. 1 {g), & the order for service out of the 
jurisdiction must be discharged. — Deutsche 
National Bank v. Paul, [1898] 1 Ch. 283 ; 67 
L. J. Oh. 166 ; 78 L. T. 36 ; 46 W. R. 243 14 

T. L. R. 193 ; 42 Sol. Jo. 212. 

616. .] — Hughes v. Oxenham, No. 612, ante. 

616. Charging order.] — This was a motion for 
leave to issue for service out of the jurisdiction 
a writ in an action seeking to enforce a charg^g 
order obtained by pltf., a judgment creditor, 
upon certain shares belonging to deft., the judg- 
ment debtor. The Judgment Act, 1838 (c. 110), 
s. 14, which, by virtue of Ord. XLVI., r. 1, regulates 
the effect of a charging order, provides that “ such 
order shall entitle the judment creditor to all 
such remedies as he would have been entitled to 


if such charge had been made in his favour by the 
judgment d^tor.** Ord. XL, r. 1 (e), provides that 
service out of the jurisdiction of a writ of sum- 
mons, or notice of a writ of summons, may be 
allowed by the court or a judge whenever 
“ the action is founded on any breach, or alleged 
breach, within the jurisdiction of any contract 
wherever made, which, according to the terms 
thereof, ought to be performed within the juris- 
^ction ** : — Held : assuming that the case could 
be treated as one of contract at all, it would only 
be a contract that the shares should be charged, 
&> of such a contract there had not been an y brea ch 
within the jurisdiction. — ^MoRiTY v. Stephan 
(1888), 68 L. T. 860 ; 36 W. R. 779. 

617. .] — Leave cannot be given for service 

of a writ out of the jurisdiction under Ord. XI., 
r. 1 (e), in an action to enforce an order ci^rging 
a judgment debtor’s interest in shares with the 
amount due on the judgment. — Kolchmann v. 
Meurice, [1903] 1 K. B. 634 ; 72 L. J. K. B. 289 ; 
88 L. T. 369 ; 51 W. R. 356 ; 19 T. L. R. 264 ; 
47 Sol. Jo. 296, C. A. 

See, now, R. S. C., Ord. XI., r. 1 (h), p. 339, 
ante. 

618. Whether contract must require performance 
within Jurisdiction — Expressly or by implication.] 

— R., an American residing in England for the 
purposes of his business, brought an action against 
C., an American resident in America, to e^orce 
a contract by C., made in England, to transfer to 
R. shares in an English company. The Vice- 
Chancellor gave leave to issue the writ, 
serve notice of it in America. More than a year 
afterwards deft., without giving any sufficient 
reason for his delay, applied to diacharge the order 
for service on the ground that there were incorrect 
statements in the affidavit on which it was 
obtained ; that the order giving leave, though 
noted on the writ, was not mentioned in the notice ; 
Sc that there was no jurisdiction to order service 
abroad, as the contract was not one which accord- 
ing to its terms ought to be performed within the 
jurisdiction: — Held: (1) Ord. XI., r. 1 (e), does 
not require that a contract should state in terms 
that it is to be performed within the jurisdiction, 
but tliat it is enough if it appears, from a con- 
sideration of the terms of the contract & the 
facts existing when the contract was made, that 
it was intended to be performed within the juris- 
diction; (2) that a contract made in England 
to transfer shares in an English company to a 
person resident in England was a contract which, 
according to its terms, ought to be performed 
within the jurisdiction ; (3) that the omission 

to copy in the notice the order giving leave to 
issue the writ & serve notice of it was not such 
an informality as to make the service invalid ; 
(4) after the lapse of a year deft, was too late to 
raise any objection to the order on the grotmd 
that the affidavit on which it was obtained did not 
fairly state the facts ; (6) the order for service 
abroad ought not to be discharged. — Reynolds 
V. Coleman (1887), 36 Ch. D. 463 ; 56 L. J. Ch. 
903 ; 67 L. T. 588 ; 35 W. R. 813, C. A. 

619. .] — In order that a case may 

come within Ord. XI., r. 1 (e), the contract muj^ 
expressly or by implication require that per- 
formance should bo within the jurisdiction. 

Where a foreign company chartered a ship 
from English shipowners to take a cargo from 
London to a foreign port, & by the terms of 
the charter-party it was stipulated that all lighter- 
age should be at charterers* or consignees^ risk 
So expense, the charterers indemnifying the ship- 
owners from all lighterage on cargo at the port of 
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discharge ; but no place was specified for payment 
of moneys that might become imder such contract 
of indemnity ; — Held : such contract was not 
one w^ch, ** according to the terms thereof, 
ought to be performed within the jurisdiction, 
within the meaning of Ord. XI., r. 1 (c), & leave 
to serve notice of the writ out of the jurisdiction 
in an action upon such contract against the 
foreign company could not be given. — B eu^ & 
Co. V, Antwerp, London & Brazil Line, [1891] 
1 Q. B. 103 ; 60 L. J. Q. B. 270 ; 64 L. T. 276 ; 
39 W. R. 84 ; 7 Asp. M. L. C. 154, C. A. 

620. .}^In order to allow service of 

a writ out of the jurisdiction under Ord. XI., 
r. 1 (e), the contract for breach of which the action 
is brought must be one which, according to the 
terms thereof, must be performed within the juris- 
diction. Leave cannot be given in a case where the 
contract may be performed either within or out of 
the jurisdiction. 

Where deft, abroad contracted to sell goods sent 
to him & remit the proceeds to England by bills, 
& he sold the goods & kept the proceeds : — Held : 
since his contract could all be performed abroad, 
no writ could be issued here for service abroad, 
either for breach of contract or for money had & 
received. — Comber v. Leyland, [1898] A. C. 524 ; 
67 L. J. Q. B. 884 ; 79 L. T. 180, H. L. 

621. .] — In order to constitute a 

contract one which “ according to the terms 
thereof ought to be performed within the juris- 
diction ** within Ord. XI., r. 1 (e), it is not necessary 
that it should be stated in express terms in the 
contract that it is to be performed within the 
jurisdiction, but it is sufficient if it appears from 
the general terms of the contract, having regard 
to the surrounding circumstances, that it is to be so 
performed. — Duval (Charles) & Co., Lid. v, Gans, 
[1904] 2 K. B. 685 ; 73 L. J. K. B. 907 ; 91 L. T. 
308 ; 20 T. L. R. 705 ; 53 W. R. 106 ; 48 Sol. Jo. 
671, C. A. 

622. Part of contract only to be performed 
within Jurisdiction.] — Manitoba & North- 
West Land Corporation v. Allan & Manitoba 
& North-Western Ry. Co. of Canada, No. 687, 
poet. 

(b) The Breach. 

In considering the cases which follow, due regard 
must be paid to the terms of the latest rule on the 
subject: R. S. C., Ord. XI., r. 1 (c), p. Z^9,ant€. 

623. Breach must be committed within Juris- 
diction.] — Crozier, Stephens Co. v. Auerbach, 
No. 659, post. 

624. Letter posted outside the Jurisdiction.] 

— A. verbally agreed in Glasgow, with B., a 
Scottish coal merchant, to act for B. as com- 
mission agent in Ireland. After A.*s return to 
Dub to, some correspondence passed between the 
parties as to terms, but which, in the opinion of 
the court, was merely represented to the ante- 
cedent complete verbal contract. B. being dis- 
satisfied with A., wrote & posted in Scotland a 
letter addressed to A. in Ireland^ terminating the 
employment ; — Held : A. was not entitled to an 
o^er for liberty to serve B. out of the juris- 
diction with a writ of summons, claiming com- 
mission & damages for wrongful dismissal. — 
Hamilton v. Barr (1886), 18 L. R. Ir. 297, C. A. 

626. .] — ^Pltf. was employed by 

deft., a foreigner resident abroad, as the London 
correspondent of a newspaper, of which deft, 
was the proprietor. Deft, gave notice of dis- , 


missal to pltf. by a letter written & posted 
abroad to pltf. in this country. In an action 
for wrongful dismissal by pltf. against deft., leave 
had been given to issue a writ of which notice 
was to be served on deft, out of the jurisdiction, 
& notice of the writ had been accordingly served 
upon him abroad : — Held : the alleged breach of 
contract having taken place out of the jurisdiction, 
the case did not fall within Ord. XI., r. 1 (e), & 
therefore the writ & service must be set aside. — 
Holland v. Bennett, [1902] 1 K. B. 867 ; 71 
L. J. K. B. 490 ; 86 L. T. 485 ; 50 W. R. 401 ; 18 
T. L. R. 510 ; 46 Sol. Jo. 431, C. A. 

626. LiCtter posted within Jurisdiction.] — 

By an agreement between pltfs. who were insur- 
ance agents in London, & defts. a Spanish insur- 
ance company entered into at Tenerine, where the 
latter were domiciled defts. agreed to employ 
pltfs. as their exclusive representatives for a 
period of five years in England &; elsewhere. At 
the end of one year defts. sent their agent general 
to England, with authority to revoke the agree- 
ment, which he did by notice in writing sent 
through the London post to the pltfs. at their 
place of business. An action for breach of con- 
tract was thereupon commenced & an order for 
service out of jurisdiction was obtained. On 
appeal from the refusal of a judge at chambers to 
set aside the writ & subsequent proceedings : — 
Held : there was to be implied from the agree- 
ment a contract by defts. not to do anything to 
prevent pltfs. from acting as their representatives 
in England during the agreed term ; the action 
was therefore founded on a breach within the 
jurisdiction of a contract which, according to the 
terms thereof, ought to be performed within the 
jurisdiction, & that the order for service out of 
the jurisdiction was rightly made \mder Ord. XI., 
r. 1 {e). — Mutzenbecher v. La Aseguradora 
Espanola, [1906] 1 K. B. 254 ; 75 L. J. K. B. 
172 ; 94 L. T. 127 ; 64 W. R. 207 ; 22 T. L. R. 
175, C. A. 

627. Cable sent from place within Juris- 

diction.]— By the Ottoman Order, 1910, the 
jurisdiction of the Supreme Court thereby 
established extends, as regards Egypt, to (so far 
as material) : “ (i) British subjects, as herein 

defined, within the limits of this Order, (ii) The 
property & all personal & proprietary rights & 
liabilities within the said limits of British subjects, 
whether the said subjects are within the said 
limits or not.” Rules of Court made under the 
Order contain a provision for substituted service, 
but none for service out of the jurisdiction. 

Appellant, a British subject resident in England, 
contracted in England to buy from respondent, 
who was resident in Egypt, a concession granted 
by the Egyptian Government in connection with 
irrigation, & for employment of the respondent 
in Egypt. Appellant repudiated the contracts 
by a cable despatched from England. Respondent 
issued a writ in the Supreme Court of Egypt 
claiming damages from appellant for breach of 
the contracts, & obtained an order for substituted 
service in Egypt : — Held : the cable repudiating 
the contracts having been despatched in England, 
the breach took place there, « that the Supreme 
Court had no jurisdiction in the case. 

Qucere : whether in Art. 5 (ii) of the Order 
he words “ within the said limits ” do not mean 
‘ resident within the said limits.” — Martin v. 
Stout, [1925] A. C. 369 ; 94 L. J. P. C. 71 ; 
‘32 L. T. 673 ; 41 T. L. R. 176, P. C. 

628. Substantial breach.] — ^When a vendor 

of goods who is resident abroad sells them to a 
purchaser in England under a c.i.f. contract & 
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commits a breach of the contract by failure to 
ship the goods, the fact that a portion of the 
vendor’s obligations, namely, the tender of shipping 
documents, ought to have been performed in this 
country does not justify the court, under Ord. XI,, 
r. 1 (c), in giving the purchaser leave to serve a 
writ upon the vendor out of the jiuisdiction in an 
action in which the substantial breach complained 
of is non-shipment, inasmuch as, in such a case, 
the obligation of shipment, which was to be per- 
formed without the jurisdiction, is of such a nature 
t^t its breach made it impossible to tender the 
pipping documents within the jurisdiction. — 
JOHNSON V. Taylor Bros. & Co,, Ltd., [1920] 
A. O. 144 ; 89 L. J. K. B. 227 ; 122 L. T. 130 ; 36 
T. L. R. 62 ; 64 Sol. Jo. 82 ; 25 Com. Cas. 69, H. L. 

629. .] — Hemelryck v, Lyall Ship- 

building Co., No. 613, ante. 

(c) Defendant not Domiciled or Ordinarily Resident 
in Scotland or Ireland. 

See, now, R. S. C., Ord. XI., r. 1 (e), p. 339, 
ante. 

680. General rule — No discretion to allow 
service.] — ^There is no power to allow service of 
a writ out of the jurisdiction in actions for breach 
of contract under Ord. XI., r. 1 (e), where deft, 
is domiciled or ordinarily resident in Scotland or 
Ireland. 

Down to the time of the Common Law Pro- 
cedure Act, 1862 (c. 76), there was no provision 
for service of a writ out of the jurisdiction. That 
defect was remedied by the Common Law Pro- 
cedure Act, 1852 (c. 76), s. 18, but that section, 
like Ord. XI., r, 1 (c), expressly excepts Scotland 
&> Ireland from the operation of its provisions. I 
observe that it is stated by Day in a note to the 
section in his work on the Common I^w Procedure 
Acts that this exception was introduced into the 
Act at the last moment, & I have no doubt that 
some Scottish or Irish members of Parliament, 
jealous of any interference with matters affecting 
Scotland or Ireland, caused its introduction. That 
state of things continued down to the passing 
of the Judicature Act, 1875 (c. 77). By that 
Act, Ord. XI., r. 1, power was given to serve a 
writ out of the jurisdiction in the cases mentioned 
in the order even upon a domiciled Scotsman or 
Irishman. This provision passed unnoticed, but 
it is notorious that after it had passed there was 
an outcry by the Scottish & Irish members, & 
Ord. XI., r. 1 (o), was framed for the protection 
of Scotsmen & Irishmen. That rule directed that 
the judge, in exercising his discretion as to granting 
leave to serve the writ out of the jurisdiction, 
should have regard to the amount or value of the 
property in dispute or sought to be recovered, & 
tx) the existence in the place of residence of deft., 
if resident in Scotland or Ireland, of a local court 
of limited jurisdiction having jurisdiction in the 
matter in question, & to the comparative cost & 
convenience of proceeding in England, or in the 
place of such deft.’s residence. It was also pro- 
vided that no such leave was to be granted without 
an affidavit stating the particulars necessary for 
enabling the judge to exercise his discretion in 
manner aforesaid, & in practice leave was not 
granted under that rule without an affidavit 
showing that there was no such local coint as 
mentioned in the rule, & that it was cheaper or 
more convenient to try the case in England. It 
was thought that this provision might satisfy 
the Scottish Irish members, but it seems probable 
that pressure was brought to bear by them in 
order that those whom they represented might 


again enjoy the privilege of only being liable 
to be sued in their own country according to the 
principle “ odor sequUur forum rei.** It seems to 
me, therefore, that the result of the strict inter- 
pretation of Ord. XI., r. 1 (e), according to the 
natural meaning of the words, is quite consistent 
with what we know of the history of the legislation 
on the subject (Huddleston, B.). — Lenders v. 
Anderson (1883), 12 Q. B. D. 50, 66, 67 ; 63 
L. J. Q. B. 104 ; 48 J. P. 136 ; 32 W. R. 230. 

681. Company with head office in Scotland — 
Branch offices with chief office in England.] — 
Jones v. Scottish Accident Insurance Co., 
Ltd., No. 596, ante. 

682. Action against two defendants — One resi- 
dent & other not resident in Scotland.] — ^Where 
an action is brought against two defts., one of 
whom is not resident in Scotland whilst the other 
is so resident, it still remains for the purposes of 
Ord. XI., r. 1 (e), an action brought against deft, 
domiciled or ordinarily resident in Scotland & is 
therefore outside the scope of that rule. — Sassoon 
& Co. V. Graham &> Co. & Oriental Navigation 
Co. (1925), 133 L. T. 806, C. A. 

Agreement for service — By person domiciled or 
ordinarily resident in Scotland.] — See, now, R. S. C., 
Ord. XI., r. 2a, p. 367, post. 

County Court proceedings.] — See County 

Courts, Vol. XIII., p. 494, Nos. 440-441. 


In considering the cases which follow, due regard 
must he paid to the terms of the latest rule on the 
subject : R. S. C., Ord. XL, r. 1 (e), p. 339, ante. 

633. Agreement to pay on forbearance — 
Promise by person resident abroad — ^Proceedings 
threatened within Jurisdiction.] — ^Pltf. had ad- 
vanced money to deft.’s father on the security 
of five promissory notes. In Jan. 1889, pltf. 
pressed the father for payment, there being then 
£195 due to him. Both pltf. & deft.’s father were 
residing at Ramsey, in Huntingdonshire. Deft., 
although bom in England, had emigrated to 
America, & was a naturalised subject of the 
United States. He telegraphed to his father 
that he would pay pltf., &; wrote pltf. expressing 
his willingness to pay the amount of his father’s 
liabilities, & requesting him to forbear from press- 
ing him. The letter continued : “ Will you, 

therefore, furnish me with a full & exact account 
of my father’s indebtedness to you & also tell me 
the mode of payment you prefer ? ” Pltf., on 
receipt of this letter, forbore to press the father for 
payment, & the latter shortly afterwards 
absconded. In Jan. 1891, an account of his 
father’s liabilities to the pltf. was sent to deft., & 
no notice having been taken of it pltf. obtained 
from the judge at chambers leave to issue a writ 
& serve notice of it on deft, out of the jurisdiction. 
Deft, applied to the Divisional Court, who set 
aside the writ on the ground that the furnishing 
of an account to deft. & the promise by pltf. to 
forbear from pressing deft.’s father were con- 
tions precedent which did not appear to have 
been fulfilled. Pltf. appealed. 

The court disagreed with the Divisional Court 
& allowed the appeal. 

The question is whether the case has been 
brought within Ord. XI., r, 1 (e), which allows 
notice of a writ to be served out of the jurisdiction 
whei^ a breach, or an alleged breach, has occurred 
within the jurisdiction of a contract wherever 
made which, according to the terms thereof, 
is to be performed within the jurisdiction. In 
my opinion there is a contract here to be performed 
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within the jurisdiction. It is a contract to pay 
on forbearance, it is not necessary in order to 
complete the contract for pltf. to communicate to 
deft, either his piomise to forbear or the amount 
of the father's liabilities. The contract is com- 
pleted by the deft.'s forbearance to sue (Lord 
Esher, M.R.). — Ooioen- r. Dariow (1891), 8 
T. L. R. 67, 68, C. A. 

6S4. Agreement relating to compromise of pro- 
ceedings abroad — Agreement entered into abroad 
— ^Pa 3 mient within Jurisdiction.] — ^An appeal by 
pltf. from an order made by the judge at chambers 
setting aside the notice of the writ of summons & 
the service thereof on deft, out of the jurisdiction. 

The court dismissed the app 

A firm of Veuve Pommery, Fils et Cie. in France 
has as agents in this country a firm consisting of 
pltf. & a partner. Pltf. is a naturalised English- 
man who is resident & domiciled here. The 
French firm took legal proceedings in France 
against the English firm. Pltf. *8 case is that while 
those proceedings were pending he was in Paris, 
where he saw an agent of deft., &> that the agent 
agreed ^ith him that if pltf. would compromise 
those proceedings deft, would pay him £8,000 ; & 
that the compromise was effected. That is the 
agreement sued on. The first question is whether 
the court- could imply a term in the contract that 
the pa>Tnent must be made in England. The 
agreement was made in Paris, the litigation was 
a French litigation, A the compromise was made 
in Paris. In these circumstances, the court ought 
not to infer that there is an implied term in the 
contract that the payment must be made here. 
The compromise of the Fionch litigation took 
place when all the parties were in Paris, & in these 
circumstances the court will not infer that because 
one of the parties was a domiciled Englishman the 
English law applies, & deft, has to seek out his 
creditor & pay him here. In the special circum- 
stances of this case the court cannot imply that. 
Therefore the payment is not one wliich must 
have been mmie here. Pltf. accordingly fails 
to bring this case within Ord. XI., r. 1 {e) (Romek, 
J.). — Axger V, Vasnier (1902), 18 T. E. R. 696, 
C, A. 

636. Charging order — ^Enforcement of.] — Mority 
V. Stephan, Xo. 016, ante. 

636. .]— Kolchmann v. Meurice, 

No. 617, ante. 

-.h-See, now, R. S. C., Ord. XI., 
r. 1 (A), p. 339, arite, & generally. Execution, 
Vol. Xil., pp. 658, Nos. 2361 et seq. 

637. Charter-party — ^British ship to take cargo 
to foreign port — Charterers indemnifying ship- 
owners from lighterage at port of discharge — 
Place of payment not specified.] — ^Bell & Co. v. 
Antwerp, Ia>ndon Brazil Line, No. 619, ante. 

638. Landlord & tenant — Claim for rent — Land 
in England— Defendants resident in Scotland.] — 
Aonew V. Usher, No. 588, ante. 

•] — See, generally. Landlord & 

Tenant, Vol. XXXI., pp. 2(i6, Nos. 4078 ei seq. 

639. Marriage— Breach of promise— Defendant 
ordlnarUy resident within Jurisdiction— Inquiry 
into cause of action.] — Hadad v. Bruce, No. 592, 
ante. 

040 , No evidence of corroboration — 

Discretion of Judge.]— It is a matter for the 
discretion of the judge at chambers whether he 
will mve leave to serve a writ to recover damages 
for breach of promise of marriage, out of the 
jurisdiction, where the affidavit in support of the 


application shows no evidence of corroboration 
cu the promise. — ^F ranklyn v. Ohapuk (1900), 17 
T. lu R. 84, C. A. 

541 . Promise to marry in England.] — 

Upon an affidavit stating that deft., a British 
subject, when in England promised to marry 
pltf., it being agreed that tne marriage should 
take place in England, & that deft, refused to do 
so, the court gave leave, imder Ord. XI., r. 1 (c), 
to issue A serve a writ in an action for breach of the 
promise to marry upon deft., who was then resid- 
ing out of the jurisdiction. — Cooper v. Knight 
(1901), 17 T. L. R. 299, C. A. 

.] — See, generally. Husband & Wife, 

Vol. XXVII., pp. 27, Nos. 80 et seq. 

642. Mining partnership — Contract made abroad 

— Breach within Jurisdiction.]— On May 14, 1877, 
an agreement was entered into at Bombay between 
pltf., deft. M. M., & defts. N. & Co. (an Indi^ 
firm), to work certain mines in India as a joint 
adventure, in which N. & Co. were to find the 
capital & pltf. to acquire the mining rights, & 
each partner was to t^e one-third of the profiles. 
N. & Co. afterwards went into liquidation in India, 
& their property became vested in trustees resid- 
ing in Bombay. Pltf. subsequently ascertained 
that on April 17, 1879, an agreement had been 
entered into in England between deft. II., as the 
agent of N. & Co.*s trustees, & G., the agent of 
a Scottish company, for the sale of the mining 
rights to the Scottish company, & that such 
agreement contained no mention of pltf.’s rights. 
Pltf. then brought an action against N. & Co., 
their Indian trustees, H. (the agent), M. M., A 
the Scottish company, A by the indorsement on 
his writ claimed a declaration that under the agr^- 
ment of May 14, 1877, he was entitled to one-third 
of the profits of the mining adventure, & that 
defts. A their estates in liquidation might be 
declared liable to account for & pay all moneys 
obtained by defts. respectively by dealing with 
the mining properties & fj’audulently concealing 
pltf.’s interest therein ; with an injunction to 
restrain defts. respectively from carrying the 
agreement of April 17, 1879, into effect, except 
on the footing of pltf. being entitled to one-third 
of the profits, & lov ancill^y relief. Pltf., three 
out of the five members of the firm of N. & Co., 
& H. were in England, but all the other parties to 
the action were out of the jurisdiction ; & pltf. 
obtained, imder Ord. XL, r. 1, of the Rules of 
Court, 1876, an order authorising service out of 
the jurisdiction of the writ of the Scottish com- 
pany in Scotland. Upon motion by the Scottish 
company to discharge this order : — Held : (1) the 
balance of convenience was in favour of the action 
being tried here ; (2) the case was substantially 
a parinership case, in which an English Court might 
properly exercise jurisdiction ; & the Scottish 

company were not entitled to have their case 
separate from that of the other defts. ; (3) the 
order for service out of the jurisdiction on the 
Scottish company was rightly made under Ord. 
XI., r. 1, because, (a) the a^ion “ affected,*’ within 
the meaning of the second branch of the rule, 
the contract of April, 1879, which was made within 
the jurisdiction, Sl {b) because the same contract 
constituted a breach within the jurisdiction of a 
contract made abroad. — Harris v. Fleming (1879), 
13 Ch. D. 208 ; 49 L. J. Ch. 82 ; 28 W. R. 389. 

643. Mortgage — ^Foreclosure action.] — Deutsche 
National Bank v. Paul, No. 614, ante. 

544, ,] — ^Hughes v. Oxenham, No. 

612, ante. 

See, now, R. S. 0., Ord. XI., r. 1 (ife), p. 389, 
ante. 
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645. Claim tor freight by first mortgagee 

of ship — ^AMlnst second mortgagee Sc others — 
Freight in hands of foreigners resident abroad.] — 

M^Stbphbns V, Oabkeoib, No. 610, ante. 

Patents — ^Proceedings for infringement.] — See 
Patekts & Inventions, Vol. XXXVI., p. 770, 
Nos. 2662, 2663. 

646. Principal Sc agent — Goods consigned to 
agent abroad — Usual place of payment within 
Jurisdiction. ]-~Pltf 8., a London finn, constituted 
deft., who resided in Hamburg, their agent to sell 
goods for them in Germany, by a letter which 
stipulated that cash should be paid against bills 
of lading. The course of business under this 
contract was for pltfs. to send the bills of lading 
by post, & for deft, to remit the money to London. 
Pltfs. applied under Ord. XI., r. 1 (c), for leave 
to issue a writ against deft, for service abroad to 
recover the balance due to them under this con- 
tract. The Divisional Court held that, having 
regard to the course of business, there was a 
breach within the jurisdiction of a contract which 
required to be* performed within the jurisdiction 
within the moaning of the rule : — Held : looking 
only at the terms of the contract & the circum- 
stances existing at the time, the inference was that 
the money was to be remitted to I^ondon, & the 
application fell within the rule. — Rein v. Stein, 
[1392] 1 Q. B. 763 ; 61 L. J. Q. B. 401 ; 66 L. T. 
400. 

547 , Commission to be earned within 

jurisdiction — Agreement to submit to laws of 
foreign country.] — Pltfs., who carried on business 
in London as C. P. Mumm, brought this action for 
commission on the sale of goods, as agents for 
defts., who were a foreign company carrying on 
business at Linden, near Hanover, & f(3r an 
account. By a contract in writing made at 
Linden, in the German language, on June 21, 1890, 
as modified by another contract of Dec. 4, 1891, 
defts. appointed pltfs., who were described as 
trading as C. P. Mumm, of London, their sole 
agents for the sale of their goods in the United 
Kingdom, Canada, & the Uni^d States of America 
untu Oct, 1, 1892, pltfs. to receive a commission 
of 6 per cent. “ upon all net amounts of invoices 
received after deducting freight, duty. Sc packing,’’ 
on all sales by them of defts.’ goods. The com- 
mission was to be accounted for quarterly, & the 
collection of the amounts of the invoices was to 
be made by defts. alone. The contract further 
provided that in case of disputes pltfs.’ firm was 
to submit to the laws & jurisdiction in force in 
Hanover. On Feb. 27, 1893, pltfs. issued an 
ordinary writ against defts. for service within the 
jurisdiction. Sc the writ was served upon G., on 
the ground that he was an officer of defts., who 
had a place of business & carried on business within 
the jurisdiction. Defts. entered a conditional 
appearance, Sc on Mar. 20 the master, on the 
application of defts., set aside the service of the 
wnt on the ground that defts. had no place of 
business here. Sc that G. was a mere agent of defts. 
On May 2 pltfs, applied ex parte to Mathew, J., 
at chambers. Sc he gave them leave to amend the 
writ by making it a writ for service out of the 
jurisdiction. Sc to serve notice thereof on defts, 
out of the jurisdiction, under Ord. XI., r. 1 (s). 
Notice of the amended writ was accordingly 
served on the defts. abroad, & they entered a con- 
ditional appearance, Sc applied at chambers to 
set aside the writ Sc all subsequent proceeding;8. 
Wixxa, J., sot aside the notice of the writ Sc service 
thereof, upon the ground that the contract pro- 
vided for the determination of disputes between 
the parties by the Courts of Hanover. The 


Divisional Court discharged this order, upon the 
ground that there was a breach of contract within 
the jurisdiction — namely, non-payment of the 
commission, Sc that the clause in the contract did 
not give the Courts of Hanover exclusive juris- 
diction. Defts. appealed: — Held: (1) there was 
power to amend an ordinary writ so as to make 
it a writ for service out of the jurisdiction ; (2) it 
being doubtful whether the jurisdiction of the 
English Courts was ousted, leave to serve notice 
of the writ out of the jurisdiction would be allowed. 
— Hoerter V. Hanover Caoutchouc, Gutta 
Percha & Telegraph Works (1893), 10 T. L. R. 
103, 104, C. A. 

54g. Wrongful dismissal.] — H amilton v. 

Barr, No. 624, ante. 

649. .]— Holland v. Bennett, No. 

626, ante. 

650. .] — Mutzenbecher v. JiA Ase- 

guradora P^spanola, No. 626, arde. 

651. Sale of goods — Within Jurisdiction to 
foreigners resident abroad — Place of payment not 
expressly specified — Within Jurisdiction by implica- 
tion.] — A company trading in the Isle of Man 
ordered goods from an PInglish firm. The goods 
were to be delivered in the Isle of Man by the 
vendors, Sc were accordingly there deliver^ to 
the company. The contract did not i^ecify 
where payment was to be made. In an action for 
goods sold Sc delivered : — Held : there was juris- 
diction under Ord. XL, r. 1 (e), to grant leave for 
service of the writ of summons upon defts. in the 
Isle of Man, inasmuch as in the absence of express 
stipulation the company were bound to execute 
the contract within the jurisdiction by payment 
of the price in England ; & pltfs.. being entitled 
to cl loose their forum, ought not to be compelled 
to sue in a Manx Court, — R obey p. SNAEaPTELL 
Mining Co. (1887), 20 Q. B. I). 152; 67 L. J. 
Q. B. 134 ; 36 W. R. 224 ; 4 T. L. R. 148, D. 0. 

652. .] — Where, in an 

action for the price of goods sold by sellers in 
England to foreigners resident abroad, it appeared 
that, though the contract of sale did not expressly 
state where payment for the goods was to be made, 
the implication which, under the circumstances, 
reasonably arose from the contract was that it 
should be made in England : — Held : leave to 
serve notice of the writ upon defts. out of the juris- 
diction was properly given. — Duval (Charles) 
& Co., Ltd. v. Gans, [1904] 2 K. B. 686; 73 
L. J. K. B. 907 ; 91 L. T. 308 ; 20 T. L. R. 705 ; 
53 W. R. 106 ; 47 Sol. Jo. 671, C. A. 

653. Previous payments by cheques 

upon banks within jurisdiction.] — A contract 
between English coal exporters & Italian mer- 
chants provided for delivery of coals in Italy at 
a price specified in English money, payment to 
be made “ in cash against receipt of the docu- 
ments.” In the course of previous transactions 
between tlio parties payment for cargoes of coal 
had been made by means of cheques upon English 
bankers sent through the post from the con- 
signees in Italy to the exporters in England : — 
Held : payment of the price under the contract 
was to be made in Ei^land ; Sc therefore, the con- 
tract was one ” which, according to the terms 
thereof, ought to be performed within the juris- 
diction ” within the meaning of Ord. XI., r. I (e ). — 
Fry Sc Co. v. Ragoio (1891), 40 W. R. 120 ; 8 
T. L. R. 95 ; 30 Sol. Jo. 92. 

654 . Non-delivery of goods to be shipped 

to place within Jurisdiotion — Contract made within 
junsdiction.] — This was an action by a dealer in 
Christmas cards against a German manufacturer 
at JHamburg for non-completion of an alleged 
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contract for a quantity of Christmas cards, some 
ready cut out, wie others in sheets to be cut out, 
at a general price of Is. per gross, to the total 
value of about £70. Such, at least, were the terms 
of an order given by pltf. to a traveller of deft, who 
had called upon pltf. at his shop in London, but 
according to the affidavit of deft, he had only 
assented to the order as to the first portion of 
the cards — those already cut out ; & these were 
sent to the amount of £ 12 , but which had not been 
paid. Pltf., after the lapse of two months, claimed 
the dehvery of the residue, but deft, disputed the 
contract, & hence the present action to recover 
damages for the non-delivery. The judge at 
chambers liad made an order \mder Ord. XI., 
r. 1 (c), for service on deft, at Hamburg on the 
ground that the breach of the contract was made 
Avithin the Jurisdiction of the High Court. On 
the affidavit of deft, the goods were to be sent by 
carrier from Hamburg, the carriage to be paid by 
pltf., the purchaser ; so that, according to him, 
the breach would be at Hamburg, whereas in the 
affidavit of pltf. the goods were to be sent to him 
in London, & that this w’as the usual course of 
business, & so the breach of the contract would be 
there ; as to this latter, there was no distinct 
denial in the affidavits of deft. : — Held : accord- 
ing to pltf. the goods were to be delivered in 
London, & this was the usual course of dealing, 
this latter fact was not distinctly denied on the 
part of deft. Under these circiunstances the 
court must act upon the affidavits of pltf., & the 
application must be refused. — Nathan v. Seitz 
(1888), 4 T. L. R. 670, D. C. 

055, Contract made abroad.] — ^An 

appeal against the refusal of a Divisional Court 
to allow the service of notice of the writ in the 
action out of the jurisdiction. The question w^as 
whether the breach of contract in respect of which 
pltfs. desired to sue had taken place in this country 
or in Holland, out of the jurisdiction of the court. 
Deft, company carried on business at Rotterdam, 
& the contract on which the action was to be 
founded was for the supply by them to the pltfs. 
of “ moss or litter.” The contract was entered 
into at Rotterdam, verbally between a member of 
pltfs.’ firm & deft, company. It w'as afterwards 
confirmed by the following letter, dated Aug. 21, 
written by defts. to pltfs. : “ We hereby confirm 
having sold to you 5,200 tons of moss litter, to be 
shipp^ 100 tons a weel^ from Oct. 1 , 1889, till 
Sept. 30, 1890, in two shipments of about 50 tons 
per week, at the price of 22«. 9d, c.i.f. (t.c. cost, 
insurance, & freight paid), London, Thames ; 
either fibrous or non-fibrous peat ; bales of about 
3 cwt. or 21 cwt., peat to be in go^ & marketable 
condition. Payment against one month’s accept- 
ance from month following delivery. Bills of 
to be made up & paid for in accordance with 
Rotterdam weights. We give you the option to 
send that peat where you like it ; & if not for 
London, Thames, we wiU charge you 15s. 9d. 
f.o.b. Rotterdam. In the event that we make 
contracts at lower figures for supply the whole 
year round, we will reduce to you accordingly.” 
The action was for non-delivery of the stuff. 
On an ex parte application in chambers the judge 
gave leave to pltfs. to serve notice of the writ upon 
defts. in Holland. Defts. applied to the Divisional 
CJourt to set aside this order h the service of notice 
affected under it. The Divisional Court set aside 
the order. Pltfs. appealed. The court dismissed 
the i^peaL 


I In my opinion, leave to serve notice of the writ 
I out of the jurisffiction ought not to have been 
^ven in the present case. There is a great deal 
in the contract in favour of the view that the 
breach has been committed out of the jurisdiction. 
The provision as to the insurance has an important 
bearing on the question. If the buyers were not 
interested in the safety of the goods during the 
voyage, such a provision would not be insert^ in 
the contract. In my opinion the general tenour 
of the contract is against the view that the 
delivery was to be in England. In my opinion 
there is not sufficient to show that the breach 
was necessarily within the jurisdiction (Cotton, 
L.J.). — Hamxyn & Co. t\ Geiendtsveen Co. 
(1890), 6 T. L. R. 274, C. A. 

550 . C. I. F. contract — Goods to be shipped 

to place within Jurisdiction — Non-delivery.] — Deft, 
contracted to sell to pltf. certain wood goods, 
c.i.f., &> ship them at a port in Sweden for an 
English port. The ships were to be addressed 
to pltf. at the English port, & on their arrival he 
was to adopt the charter-parties & bills of lading 
& pay the price. Deft, failed to perform the main 
portion of his contract, & pltf. commenced an 
action for damages in England, applied for 
leave to serve notice of the writ of summons upon 
deft, out of the jurisdiction imder Ord. XI., r. 1 (e). 
The question then arose as to whether the breach 
had occurred within or outside the jurisdiction ; — 
Held : upon the true construction of the contract 
aU deft, had to do was to ship the goods on board 
at the Swedish port. Accordingly, the breach 
occurred there & not at the Eng:lish port ; & that, 
as no cause of action arose within the jurisdiction, 
no leave to servo notice of writ of summons under 
Ord. XI., r. 1 (e), could be granted. — Wanckk r. 
WiNGREN (1889), 58 L. J. Q. B. 519 ; 5 T. L. K. 096. 

657. .] — Pltf. having 

obtained leave to issue a WTit for service out of 
the jurisdiction imder Ord. XI., r. 1 (e), upon an 
affidavit alleging a breach of contract within the 
jurisdiction, the court, upon defts.’ applying to 
set aside the writ & the service upon the ground 
that that breach did not occur within the juris- 
diction, refused to allow pltf. to set up & rely 
upon another & distinct cause of action. 

Upon the appeal the aUeged contract to deliver 
the goods at Liverpool was dropped, the contract 
being ‘‘ c.i.f., Liverpool,” & it was not argued that 
the contract was to deliver the goods at Liverpool. 
That was abandoned. Pltf. therefore was wrong 
in his application. It was not contended that a 
c.i.f. contract was a contract to deliver goods in 
this country. Counsel argued that the c.i.f. 
contract meant that defts. were bound to deliver 
the documents to pltf. in this country, that the 
action against defts. was for not delivering those 
documents here, & that therefore there hc^ been 
a breach of that contract in this country Sc, the 
defts. might be sued here. I am not going to 
give any opinion whether that aigument is good 
or bad. I will not fetter myself in any way with 
regard to it. It is enough m the present case to 
say that that is not the cause of action indorsed 
on the writ of siunmons, nor the cause of action 
alleged in the affidavit upon which leave to Issue 
the writ, Sc, to serve notice thereof out of the 
jurisdiction, was granted. The claim is for non- 
delivery of the goods. It was not imtil the case 
came into this court that pltf. set up another cause 
of action. That cannot be allowed (Smith, M.E.). 
— ^Parker v. Bchuixee (1901), 17 T. L. R. 299, 
300, C. A. 

058 . •}— Johnson V. Taylor 

Bros. & Co., Ltd., No. 628, cmie. 



Part XIII. — Service Out of the Jurisdiction. 


351 


059 , Defective quality.] — Goods 

were sold under a c.i.f. contract by a foreigner 
carrying on business & resident abroad to pur- 
chasers in England, who paid the price in exchange 
for the bill of lading. On inspection of the goods 
after their arrival in England, the purchasers 
alleged that they were not of the description 
stijiulated for in the contract & obtained leave 
to issue a writ, of which notice was to be served 
(& was served) on deft, out of the jurisdiction 
claiming a return of the money paid or damages 
for breach of contract : — Held : the contract of 
sale being a c.i.f. contract the alleged breach had 
taken place out of the jurisdiction, & therefore 
the case did not fall within Ord, XI., r. 1 (<?), & 
the writ &> service must be set aside. — <^’ rozier, 
Stephens & Co. v. Auerbach, [1908] 2 K. B. 161 ; 
77 L. J. K. B. 878 ; 90 L. T. 22.5 ; 24 T. L. R. 409 ; 
52 8ol. Jo. 335, C. A. 

500. Delivery to be within jurisdiction — 

Payment outside Jurisdiction — Repudiation by 
buyer.] — Hemelryck v, Lyall Siupbuilding Co., 
No. 613, ante, 

661. Goods shipped to defendant abroad — 

Payment In England.] — An English merchant 
shipped goods to Australia for sale in that country ; 
payment was to be made in England. In an action 
for non-payment of the price of goods so delivered : 
— Held : service of the writ out of the jurisdiction 
would be allowed, breach of the contract having 
been committed within the jurisdiction. — IIassall 
r. Lawrence (1887), 4 T. L. R. 23. 

002 , lh*oceeds of sale to be remitted 

to England — Failure to remit.] — C ’omber r. Ley- 
land, No. 620, ante. 

668. Salvage — Salvage of foreign ship stranded 
within jurisdiction — Contract between foreign com- 
panies.] — A foreign ship, owned by defts., a 
German company carrying on the business of ship- 
owners in Germany, stranded within the three- 
mile limit on the English coast. Her master, a 
German, entered into a contract, in the German 
lan^age, with pltfs., a Swedisii salvage company, 
& also with a German salvage company, by w^hich 
these two salvage companies jointly undertook to 
do their best to salve the ship & her cargo, & 
convey them to a neighbouring Englisli port, 
“ against a salvage reward, or compensation, of 
50 per cent.” of the value of the property in the 
salved condition. In case of disagreement, the 
value was to be determined by arbitration, ^ the 
salvage money was to be paid, within ten days 
after the salvage had been effected, to the German 
salvage company, who were to have a lien on ship 
& cargo imtil payment, but no place of payment 
was specified. The ship was fioated &, together 
with a great part of her cargo, conveyed to the 
named English port. The savage on the cargo 
was paid, but the parties disagreed as to the valua- 
tion of the ship, Sc the amoimt was determined by 
arbitration. Rltfs. obtained leave, ea? parte, to 
serve defts., out of the jurisdiction, with notice of 
a writ of summons, in an action in the Admiralty 
Division, for a moiety of the 60 per cent, of the 
value as determined by arbitration ; but, after 
argument, the President discharged the order Sc 
set aside the writ of summons. Pltfs. appealed ; — 
Held: the decision of the President must be 
affirmed, as there was no oblijgation to pay the 
salvage money within the jurisdiction, & there- 
fore no breach within the meaning of Ord. XI., 
r. 1 (e). 

The matter turns upon Ord. XI., r. 1 (c). . . . 
That means, that where you have a contract of 
which part, & not necessarily all, is to be per- 
formed within the jurisdiction, Sc a breach within 


the jurisdiction has arisen by reason of that part 
of the contract not being performed, then the writ 
may issue. It is not necessary, as has been held, 
that the whole of the contract should be per- 
formed within the jurisdiction, but what is 
necessary is that there should be a breach within 
the jurisdiction — that is to say, a breach of part 
of the contract which ought to be performed 
within the jurisdiction (Sir Francis Jeunb, P.). — 
The Eider, [1893] P. 119, 126 ; 62 L. J. P. 66 ; 
69 L. T. 622 ; 9 T. L. R. 312 ; 7 Asp. M. L. 0. 
354 ; 1 R. 593, C. A. 

664. Separation deed — Covenant to pay allow- 
ance — Severance of domicil by defendant.] — 
Drexel V. Drexel, No. 594, ante. 

665. Shares — Contract to transfer shares of 
company within jurisdiction — To person resident 
within jurisdiction.] — Reynolds v. (Coleman, 
No. 618, ante, 

666. Work done abroad — Payments to be made 
within jurisdiction. ]-^Pltf., a civil engineer residing 
within the jurisdiction, entered into a contract 
with defts., who carried on business as partners 
in Spain, & one of whom resided within, whilst 
the other resided out of, the jurisdiction. The 
forei^ member of the firm had no place of business 
within the jurisdiction. By the contract which 
was made abroad, pltf. undertook to desim Sc 
superintend the construction of certain docks in 
Spain which defts. had undertaken to construct 
for the Spanish Government. Pltf. was to be 
paid 5 per cent, commission on the total cost of 
the works ; he was to be paid such commission 
by certain instalments, &, in addition to such com- 
mission, was to receive a certain sum in English 
money for travelling expenses in respect of each 
visit which, under the contract, he was to make 
to the works every three months, or thereabouts. 
No place of payment was specified in the contract. 
Several instalments were paid to pltf. within 
the jurisdiction, in an action to recover the 
balance due under the contract an order was 
obtained ex parte under Ord. XI., r. 1 (e), giving 
leave to issue a writ against deft, resident in Spain, 
Sc to serve notice of it on that deft, out of the 
jurisdiction : — Held : upon the true construction 
of the contract, defts. were under the obligation 
to pay the commission to pltf. within the juris- 
diction, Sc as the action was foimded on a breach 
within the jurisdiction of a contract ” which, 
according to the terms thereof, ought to be per- 
formed within the jurisdiction,” Ord. XI., r. 1 (e), 
applied. — Thompson v, Palicer (1893), 62 L. J. 
Q. B. 502 ; 69 L. T. 366 ; 42 W. R. 22 ; 4 R, 422, 
C. A. 

Wrongful dismissal — Of agent.] — See Principal 

& agent, p. 349, ante. 


Sub-sect. 8. — Tort Committed Within 
THE Jurisdiction. 

See R. S. C., Ord. XI„ r. 1 (fc), p. 339, anie. 

667. Within the jurisdlcUon ColUaion in 
Bristol Channel.}y-Defte., an Italian company, 
moved to set aside an order under Ord. XI., 
r. 1 (cc), for service of notice of a writ in pereonam 
upon them in Italy in respect of a collision between 
their vessel, which sank, Sc pltfs.’ vessel in the 
Bristol Channel, some 10^ or 12 1 miles from the 
English coast & 9i or 7} miles from the Welsh 
coast, according to the respective cases. The 
judge held that the waters where the collision 
occurred were within the /mfces terra Sc accordingly 
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within the bodies of the counties of Devonshire &> 
Glamorganshire, &, therefore, within the juris- 
diction of the High Court. On appeal, the court 
was informed by tlie Attorney-General that he 
was instructed by the Secretary of State for Home 
Affairs that the spot where the collision was 
alleged to have occurred was not within the limits 
to which the territorial sovereignty of His Majesty 
extended : — Held : {per Atkins & Lawrence, 
L.JJ.) the statement of the Attorney-General 
was binding on the court; {per Bankes, L.J.) 
the court was not necessarily bound to accept the 
information as conclusive, but that, having regard 
to the absence of authority &, to the general 
trend of modern jurists to limit the vidth of the 
fauces ierrce vitliin which there was territorial 
sovereignty, the coiut» should be guided by the 
information so given ; & therefore {per Cur.) the 
place where the collision took place was not within 
the jurisdiction of the court, & the order for 
service of notice of the writ on the defts. in Italy 
must be set aside. — The Faoernes, [1927] P. 
311, 312; 96 L. J. P. 183; 138 L. T. 30 ; 43 
T. Lu R. 746 ; 17 Asp. M. L. C. 326 ; sttb nont. The 
Fagernes, Cornish Coast (Owners) t\ 8 ocieta 
Nazionale di Navigazione, 71 Sol. Jo. 634, C. A. 

668. Mere damages incurred within Jurisdiction 
— Whether sufficient.]— Before leave for service 
of the writ out of the jurisdiction granted, pltf. 
must prove that the cause of action arose within 
the jurisdiction. 

Ord. XI. must be held to imply that the fa<'t 
of mere damages being incurred within the juris- 
diction is not sufficient to enable the court or judge 
to give leave for service of the writ out of the 
jurisdiction. — She.\rman r. Findlay (1883), 32 
W. R. 122. 

Person out of Jurisdiction necessary or proper 
party — ^To action against person served within 
Juri^ction.] — See S^t. 4, sub-sect. 10, post. 


SuB-^^ECT. 9 . — Injunction as to Act or 
Nuisance WmnN Jurisdiction. 

Sec R. S. C., Grd. XI., r. 1 ( / ), p. 339, ante, 

669. Discretion of court — Remedy obtainable 
out of Jurisdiction.]— Pltf. 4^ deft, being resident 
in Scotland, an application for leave to serve the 
ymt in an intended action on deft., A for an interim 
injunction to restrain him from dealing with a ship 
then within the jurisdiction, in alleged breach of 
the terms of a charter-party made between pltf. 
& deft., was refused ; the judge being of opinion 
that he had jurisdiction, but tlmt he ought not to 
exercise it, inasmuch as pltf. would liave as com- 
plete & effectual a remedy by implication to the 
Scottish Courts . — Ex parte McPhail (1879), 12 
Ch. D. 632 ; 48 I.. J. Ch, 415. 

670. Application not made bond fide — 

Attempt to bring case within Ord. XL}— The 
judge was asked on another summons to give 
l^e for service of a notice of writ on deft, under 
Ord. XL, r. 1 ( / ), on the ground that an injunction 
vras claimed. The writ, as originally issued, had 
not claimed an injunction, but had been subse- 
quently amended. Tide summons was referred 
to the court. I think leave should not be given, 
& for these reasons : I do not believe the claim 
for injunction is made bond fide, but merely to 
bring the case within Ord. XI. There is no evi- 


dence of any apprehended repetition of the libel, 
ic indeed, havi^ regard to the circumstances, it 
is most improbable that it will be repeated. An 
injunction, if granted, could not be made effectual 
against deft., who is out of the jurisdiction. The 
giving leave to serve notice of writs out of the 
jurisdiction is a matter of judicial discretion, & 
we should not, in my opinion, be properly exercis- 
ing that discretion if we gave leave in this case 
(Lopes, L.J.). — De Bernales v. New York 
Herald, [1893] 2 Q. B. 97, n. ; 62 L. J. Q. B. 886, 
887 ; 68 L. T. 668 ; 41 W. B. 481 ; 9 T. L. R. 381, 
463 ; 37 Sol. Jo. 404, 475 ; 6 R. 339. 

671. Establishment of prlmA fade case.] — 

Foreign manufacturers simplied goods to an English 
firm of retail dealers. Pltfs., alleging that such 
goods were an infringement of their patent, com- 
menced an action against the English dealers, Sc 
applied ex parte to the judge in chambers for leave 
to issue a concurrent writ & serve notice of it on 
the foreign manufacturers out of the jurisdiction : — 
Held : pltfs. had made out a primd facie case 
within R. S. C., 1883, Ord. XI., r. 1 (/); Sc 
the leave asked for was granted. — Badische 
ANII.IN i ND Soda Fabrik v, Johnson Sc Co. 
& Basle Chemical Works, Bindschedler, 
[1896] 1 Ch. 25 ; 65 L. J. Ch. 174 ; 73 L. T. 623 ; 
44 W. R. 308 ; 12 T. L. R. 77 ; 40 Sol. Jo. 113, 
C. A. ; subsequent proceedings, sub nom, Badische 
Anilin und Soda Fabrik v, Basle Chebocal 
Works, Bindschedler, [1898] A. C. 200, H. L. 

672. Injunction need not be only relief sought.] 
— Deft., who was resident in Scotland, entered 
into a contract with on English mining company, 
whereby he was to perform certain services for 
them in the Transvaal at a salary. The contract 
was executed by deft, in Scotland, but was in 
English form. Deft, proceeded to the Transvaal, 
but returned therefrom before he had fully per- 
formed the services. He claimed a half-year’s 
salary which he alleged was due to him. Tliis the 
company declined to pay on the ground that deft, 
had broken his contract with them, Sc he thereupon 
threatened to present a petition for the winding-up 
of the company. The company brought this 
action claiming (1) rescission of the contract; 
(2) return of certain sums paid by them in pur- 
suance of it, after setting off such salary, if any, 
as might be due to deft. ; & (3) an injimction to 
restrain deft, from presenting or advertising any 
petition for the winding-up of the company. An 
order having been made for servdee of the writ 
on deft, in Scotland, he moved to discharge such 
order. He contended that the case was not 
within Ord. XI., r. 1, of the Rules of Court, 1883 ; 
that the action was not for a breach within the 
jurisdiction ” of a contract made without the juris- 
diction ; Sc that the companjr could not, merely 
by inseriing in their writ a claim for an injunction, 
bring the case within the rule : — Held : Ord. XI., 
r. 1 , applied to the case ; it was not necessary that 
an injunction should be the only relief sought in 
order to bring the case within the rule ; the 
motion must therefore be refused. — ^Lisbon- 
Berlyn (Transvaal) Gold Fields, I/td. v, 
Heddle (1884), 62 L. T. 790 ; 1 T. L. R. 94. 

678. Probable cause of acUon — ^Utlgatloii 

as to fund in court.} — On an applioation for leave 
to serve a writ out of the jurukiiotion it is not 
sufficient that the form of the action A the nature 
of the relief sought bring the case within 
Pltf. must show to the satisfaction of the court 
tliat he has a probable cause of action | A thu 
court in exercising its discu^ion will consider the 
facts of the case appearing on the affidavRs, so 
far as may be necessary for that purpose. 
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A sum of money was paid into court in an action 
in this country in which D. was pltf. D. was 
resident in France, This fund was the subject 
of litigation between D. Sl the present pltfs. in 
France, judgment was given in the French 
comts that D. was entitled to the control of the 
fund in court subject to the liability to account to 
the pltfs. Pltfs. brought an action in this coimtry 
asking for an injunction to restrain D. from receiv- 
ing or dealing with the fund in court, & applied 
for leave to serve the writ on 1 ). in France : — Held : 
the French court having decided that D. was 
entitled to iho control of the fund, leave to serve 
the wiit ought not to be giv en.— 8 oci6t6 G6n6rai^ 
!)K Paris v, Dreyfus Bros. (18S7), 37 Oh. 1). 216 ; 
57 L. J. rh. 270 ; 58 J.. T. 573 ; 30 W. B. 609 ; 
IT, Ju 1M77,0. A. 

074. Necessity to show foundation for 

alleged cause of action.] — The jurisdiction which 
lias been exercised by the High Coui*t in the 
present case is always one of some delicacy 
tSt dilliculty, A the conditions jirc&cribed by the 
orders of the court do not diniiiiish the difficulty. 
Ord. Xr., r. 1, enumerates the cases in wliich the 
court may give lca^ e to serve a writ out of the 
jui’isdiction. The present case is alleged to come 
under tlic head lettered ( f ). An injunction is 
sought to restrain defts. from doing some act 
witliin the jurisdiction. K. 1 of tlic same order 
prescribes tliat the application is to be supported 
by evidence stating that in the belief of deponent 
pltf. has a good cause of action, A no such leave is 
to bo granted unless it be made sufficiently to 
appear to the court or judge tliat the case is a 
proper one for service out of the jurisdiction under 
tliis Order. Tliis does not, of coiu'se, mean that 
a mere statement by any deponent who is j)ut 
forward to make the affidaxdt that he believes that 
there is a good cause of action is sufficient. I 
tliink that the application should be supported 
by an affidavit stating facts which, if proved, 
would be a sufficient foundation for the alleged 
cause of action, A, as a rule, the affidavit should 
be by some person aciiuainted with the facts, or, 
at any rate, should sjiecify the sources or pei'sons 
from whom deponent derives his information 
(IiORI> DAVEY). - (^IIEMISCHE FaUIUK VORMAJLS 

Sandoz r. Badiscue Anilin und Soda Fabriks 
(1904), 90 L. T. 733, 731, 735 ; 20 T. L. B. 552, 

H. L. 

075, No reasonable probability of injunc- 

tion being obtained.] — Ord. XI., r. 1 (/), which 
jirovides that service out of tlie jurisdiction of a 
wi'it of summons may be allowed whenever any 
injimction is sought as to anything to be done 
within the jurisdiction, makes the allowance of 
such service a matter for tlie discretion of the court, 
A does not entitle pltf. to obtain it as of right from 
the mere fact tliat Ids wiit claims an injunction ; 
A before allowing such service the couit should 
be satisfied not only that pltf. has a good cause of 
action for an injunction, but also that there is a 
reasonable that lie will obtain an 

injunction. 

Pltfs. were a firm of soap manufactm'crs domi- 
cUod in England, A it has been proposed that they 
A other firms should amalgamate A form what was 
called a “ soap trust.’* Defts. were a newspaper 
company having their registered office in Scot- 
land, A the circulation of their newspaper was 
confined to Scotland, except that a few dozen 
copies were on sale in the extreme north of 
England. Defts. in their newspaper severely 
criticised the proposed soap trust A the firms con- 
cerned in it, A in two issues of the newspaper 
they published statements about pltfs. w hich were 

P.P.— 12 


alleged to be libellous. The proposed soap trust 
had since been abandoned, A had ceased to be a 
topic of public interest, A defts. stated that they 
had no mtention of repeating these statements. 
Pltfs. brought an action for libel against defts., 
claiming in the writ damages A an injunction, A 
applied, under Ord. XI., r. 1 ( / ), for leave to issue 
the writ against the defts. A serve it upon them 
out of tlie jurisdiction : — Held : in these circum- 
stances, the court, in the exercise of its discretion 
under the rule, ought not to grant the application. 
— ^Watson A Hons v. Daily Becord (Glasgow), 
Ltd., [1907] 1 K. B. 853 ; 70 L. J. K. B. 448 ; 96 
D. T. 485 ; 51 Sol. Jo. 300 ; 23 T. L. B. 333, C. A. 

676. .} — If with a view to founding 

a right to serve Ids w rit out of the jurisdiction plti. 
adds to his claim for damages an impossible claim 
for an injunction, or if, in the circumstances of 
the case, the court considci-s that an injunction 
could not possibly be granted A is not seriously 
asked for, the court, in the exercise of its discretion, 
will not allow service of the writ out of the juris- 
diction. Pltfs., an English limited company, 
sued defts., a limited company registered in Scot- 
land, for damages for libel contained in a circular 
issued by defts., A for an injunction restraining 
defts. from continuing to issue the circular. In 
the circular complained of defts, alleged that they 
had the exclusive right of publishing post-cardi 
containing views of the Franco-British Exhibition, 
A that pltfs. were infringing that right. Leave 
to serve the writ out of the jurisdiction having been 
granted at chambers :—Held : the order granting 
leave was right, as the case was one in which an 
injunction could properly be granted, A it was no 
answer for defts. to say that they would not issue 
any more circulars. — A lexander A Co., Ltd. r. 
Valentine A Sons (1907), Ltd. (1908), 25 
T. L. B. 29 ; 53 Sol. Jo. 13, C. A. 

077, Interference on appeal — Discretion 

not exercised on wrong principle.] — Pltf., who 
resided in Ireland, obtained leave by an order 
made in the Chancery Division in Ireland imder 
Ord. XI., r. 1 {g), of the Buies of the Supreme 
Court (Ireland), 1905, whereby service out of the 
jurisdiction of a wTit of summons may be allowed 
by the court or a judge whenever any injunction 
is sought as to anything to be done within the 
jurisdiction, to serve a writ upon the deft, com- 
pany, which had its registered office in London, in 
an action for an injunction to restrain the com- 
pany from publisliing in Ireland advertisements 
containing pictures of pltf. calculated to expose 
him to public lidicule by misrepresenting his 
appearance or costume. Pltf., who had invented 
a pneumatic t>Te, had assigned his interest in 
tJie invention to deft, company A the pictures 
complained of w’ere used as advertisements of 
the tyre; — Held: the discretion conferred by 
Ord. XI., r. 1 ((/), had not been exercised on any 
wTong principle, A there was no ground for setting 
aside the order. — D unlop Bubber Co,, Ltd, \\ 
Dunlop, [1921] 1 A. C. 307 ; 90 L. J. P. C, 140 ; 
124 I.. T. 684 ; 37 T. L. B. 245, H. L. 

Efficacy ot injunction.] — See Nos. 682 - 
686 , poet 

Generally.] — See Sect. 4 , sub-sect. 2 , 

ante, 

678 . Injunction only incidental to relief claimed 
-7-Attempt to found JurlsdloUon of court.]— 

ALEXANDBa[4 A Co., Ltd. n, Valentine A Sons 
(1907), Ltd., No. 670, ante, 

079, ,] — X company established in 

Belgium was, owing to a preponderance of enemy 
intei^t therein, ordered by the Belman Court to 
be wound up, A a sequestorator, deft. O., was 
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appointed to collect the assets, to satisfy the 
creditors, & if there were any surplus assets to 
distribute them among the members of the Com- 
paq in accordance with their rights. A company 
in England, which was being wound up under the 
Trading with the Enemy Act, was found to owe 
the Belgian company a sum of £22,500. Under 
an order of the court made in the winding up 
this sum w^as, at tlie request of deft. C., paid to 
deft. U. , a solicitor in London, who gave an under- 
taking not to pai’t with it until further order. 
An action was then commenced by the three pltfs., 
who were members of the Belgian company, all 
aliens & resident abroad, against defta. C. & H., 
claiming an injunction to i^estrain deft. H. from 
parting with £22,500, which was described as 
representing moneys belonging to the persons 
who formerly constituted the Belgian company, 
an inquiry as to how much thereof was due & 
payable to pltfs. respectively, & an order on 
deft. 11. to pay such amounts to pltfs. respectively. 
An order was subsequently obtained by pltfs. 
€jr parte giving them Liberty to serve a notice of 
the writ of summons out of the jurisdiction on the 
deft. C, at Antwerp. On an application by deft. 
0. to discharge the order : — Held : (1) the forum 
coyiveniens was the Belgian &; not the English 
Court, 6c the order for substituted service must 
therefore be discharged & the service of the 
notice of the writ on deft. 0. set aside ; (2) having 
regard to the imdertaking given by deft. H. the 
injunction was not really part of the relief sought 
& was wholly unnecessary, & was asked for only 
to found the jurisdiction of the court to make an 
order for substitut<^d service, & accordingly that 
the substance of the case did not fall within 
Ord. XT., r. 1 ( / ) ; (3) the primary deft. was the 
cleft. C., & not deft. H.,w'ho w'as only a subordinate 
& secondary deft., & the case therefore did not 
fall within Ord. XI., r. 1 (g). — Rosler v. Bilbery, 
[1925] 1 Ch. 250 ; 94 L. J. Ch. 257 ; 132 L. T. 
403 ; 09 Sol. Jo. 293, C. A. 

680. “ Within the Jurisdiction — Quia timet 
action to restrain acts outside Jurisdiction.] — This 
was an application for leave to serve a writ out 
of the jurisdiction. The proposed action was one 
by underwriters against a policy holder claiming 
a declaration that the policy was void on the 
ground of fraud, & asking for an injunction to 
restrain deft, from taking any proceedings on the 
policy. The deft, resided in Scotland. Day, J., 
made an order giving leave to pltf. to serve a 
writ in vScotland. Hubsequently h'lELD, J., 
rescinded tlie order, & set aside the writ issued 
under it. It was argued on behalf of pltfs. that 
they were entitled t<j leave to serve a writ out of 
the jurisdiction under R. S. C., 1883, Ord. XI., 
r. 1 ( / ). The court dismissed the appeal. 

The main question is whether this sort of claim 
comes within Ord. XI., r. 1, sub-section ( / ). The 
words of the sub-section may seem to suggest that 
it would sometimes apply to such a claim as this. 
Here there is no impending danger or threat of 
damage. It is an action of quia timet, because at 
some tunc an action may be brought (Huddle- 
ston, J.). 

It is clear that this case docs not come within 
sub-section ( / ), which applies where an injunction 
is sought as to anything to be done within the 
jurisdiction, but what pltf. here seeks to restrain 
IS something which may be done without the 
j^diction. It cannot be intended that they 
should restrain deft, from bringing an action in 


England & yet leave hkn free to proceed in 
Scotland (Manisty, J.). — ^British Marine Assocn. 

V. Maoinnes (1880), 31 Sol. Jo. 96. 

681. Limited Injunotion.] — Ee Db Penny, 

Db Penny v. Christie, No. 755,jf)ost, 

682. Effloacy of injunction as factor in granting 
leave — ^Person resident out of Jurisdiction.} — ^When 
a Scotch firm sent goods by post to English pur- 
chasers, which were infringements of a patent, & 
an action was brought for an injunction to restrain 
them from doing so, that was an injunction as to 
something to be done within the jurisdiction, but 
as Such injunction could have no effect in Scotland 
leave to serve the writ in Scotland was refused. — 
Speckhart V. Campbell, Achnach &> Co., [1884] 

W. N. 24 ; Bitt. Rep. in Ch. 248, C. A. 

683. .] — X., who resided in Scot- 

land, had taken out a summons before the 
judge for leave to renter a trade mark. The 
summons was opposed by Y., who also resided 
in l^otland, on the ground that the mark was 
similar to one belonging to Y. Y. sought leave to 
issue & serve in Scotland a writ in an action claim- 
ing an injunction on the ground that X. was 
selling goods in England in such a way as to 
induce people to believe that they were the goods 
of Y. 

In his evidence Y. stated that the same witnesses 
would be required on the summons & in the action, 
& that it would be more convenient to have the 
two tried together : — Held : as an injunction 
granted by an English court could not be enforced 
against X. personally, leave to issue the writ 
ought to be refused. — Marshall v, Ma^rshall 
(1888), 38 Ch. D. 330 ; 59 L. T. 484, A. 

Property within Jurisdiction .] — Rc 
Burland’h Trade Mark, Buui-and v. Broxburn 
Oil Co., No. 701, post. 

685. No property within Jurisdiction.] — 

Kinaiian V, Kinahan, No. 753, post, 

ggg, Possibility of enforcement.] — A writ 

of summons claiming an injunction to restrain 
deft, (resident out of the jurisdiction) from sending 
libels to pltf. (residing within tlie jurisdiction) & 
publishing same within the jurisdiction, & claiming 
also damages, may, by leave of the court, bo 
issued & served upon deft., at least if it does not 
appear that the deft, never comes within the juris- 
diction. — T ozier V, Hawkins (1885), 15 Q. B. D. 
080 ; 55 L. J. Q. B. 152 ; 34 W. R. 223, C. A. 

687. Service of notice of motion for injunction.] 
— Where part of a contract only is to be performed 
within the jurisdiction, &c a foreign deft. Ls sued 
for breach of the contract, the order giving leave 
for service out of the jurisdiction should expressly 
limit the relief to be given against such deft, at 
the hearing to relief in respect of the breach within 
the jurisdiction. Pltfs. were an English company, 
& deft, company were a Canadian railway com- 
pany, of which deft. A. was a director. Pltfs. 
contracted to purchase large tracts of land in 
Canada which had been allotted to deft, company 
at a price to be paid by annual instalments. By 
the same contract deft, company agreed to act 
as agents of pltf. company in Canada to resell 
the land to settlers, &; to give pltf. company every 
year full particulars of the land resold. It was 
further a^eed that, if in any year the re-salcs 
of land did not reach a fixed minimum quantity 
at a minimum price, the instalment payable by 
pltf. company should abate. Warrants from the 
Canadian Government for all the land sold in the 
first instance to pltf. company had been delivered 
to them, & they from time to time handed to A. 
warrants for the land re-sold by deft, company, 
upon his imdertaking to tranknit them to a 
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Canadian bank to be put in tnwt for the ultimate 
purchasers. Deft, company had furnished par- 
tictilars of the re-sales, & warrants had from time 
to time been delivered to A., & ocooimts settled 
between the companies on the footing of such 
particulars. A. had not transmitted all the 
warrants according to the contract, & this action 
was originally brought by pltf. company against 
him alone for an injunction to restrain his dealing 
with the warrants. A. was duly served within 
the jurisdiction, but set up the defence that 
deft. coiMany claimed to be entitled to the war- 
ran^. Pltfs. amended their writ by making 
deft, company a party, & asking for an account 
of ad transactions between the two companies, & 

S ied to serve the amended writ out of the 
diction. It was alleged that the particulars 
of sales delivered by deft, company were false, & 
included a number of bogus sales : — Held : leave 
ou^ht to be given to serve the writ out of the 
jurisdiction, both because deft, company was a 
necessary party to the action against A., &; 
because the delivery of false particulars was a 
breach of a contract to be performed within the 

S risdiction, but that the order ought expressly 
direct that pltfs. should not be entitled to any 
relief at the hearing except as to dealings with 
reference to sales as to which deft, company had 
made default in delivering particulars. 

Semble : the court has no power to give leave 
for service of notice of motion with the writ where 
the writ is to be served out of the jurisdiction. — 
Manitoba & North-West Land Corporation 
V. Allan & Manitoba &; Norto-Wehtern Ry. 
Oo. of Canada, [1893] 3 Ch. 432 ; 63 L. J, Ch. 
160 ; 09 L. T. 658 ; 37 Sol. Jo. 715. 

688. — With notice of writ.] — The action was 

for an injunction to restrain deft. Y. from parting 
wdth certain stocks, shares, & other securities in 
which pltf. claimed to be interested. There were 
other defts. to the action against whom an injunc- 
tion was claimed restraining them from parting 
with any of such stocks, funds, or securities 
held by them upon trust for Y. Leave had been 
obtained from the judge to serve Y. with the writ 
abroad, but his lordship was of opinion that he 
had no jurisdiction to give leave to serve notice 
of motion with the writ. Counsel now moved the 
Court of Appeal for leave to serve notice of 
motion with the writ ; & the court gave the leave 
asked, saying that it might be taken for what it 
was worth, but the court did not guarantee it. — 
Hersey V, Young (No. 2) (1894), 38 Sol. Jo. 
210, C. A. 

689. .] — Leave to serve notice of 

motion for an interlocutory injunction, with 
notice of the writ in an action, out of the juris- 
diction, upon some of defts. who are foreign 
subjects, will be given, without prejudice to any 
question which may arise on the order. — Overton 
& Co. V, Burn, Lowe & Sons (1890), 74 L. T. 
770 ; 40 Sol. Jo. 620, 0. A. 


Sub-sect. 10. — Person Out of Jurisdiction 
Necessary or Proper Party to Action 
AGAINST Person Within. 

A, In Generah 

See R. S. C., Ord. XI., r. 1 (a), p. 339, ante. 

890. Dfserelton of court.] — Williams v. Cart- 
wright, No. 752, post. 

691. •]— Lopez v. Chavarri, No. 786, post. 

692. Lis alibi pendens.] — ^A British ship, 

coming down the Elbe, came into collision with 
another British ship, which, in turn, came into 


collision with a German vessel. The agents at 
Hamburg of the first British ship & the owners of 
the German vessel, exchanged letters of guarantee, 
but the owners of the German vessel did not com- 
mence legal proceedings in Germany against the 
owners of the two British ships until after the 
owners of the first British ship had commenced 
an action in personam in this country against the 
owners of the other British ship & the owners of 
the German vessel. On an application to discha^e 
an order giving the owners of the first British 
ship leave, under R. S. C., Ord. XI., r. 1 (g), to 
serve notice of the writ on the owners of the 
German vessel out of the jurisdiction : — Held : 
the ordet* ought not to have been made, for there 
had not been any unreasonable delay on the part 
of the owners of the German vessel in following 
up, by legal proceedings, the original cross letters 
of guarantee. — The Hagen, [1908] P. 189 ; 77 
L. J. P. 124; 98 L. T. 891 ; 24 T. L. R. 411 ; 62 
Sol. Jo. 836 ; 11 Asp. M. L. C. 66, C. A. 

698. Object of rule.] — W illiams v. Cartwright, 
No. 762, post. 

604. Rule applicable to actions of tort.] — Pltf. 

sought to serve one deft., an Irish company out 
of jurisdiction, with a writ in an action for malicious 
prosecution. The other deft., the company’s 
manager, had been served within the jurisdiction ; 
— Held : (1) Ord. XI., r. 1 (jgr), applied to actions 
of tort ; (2) the Irish company were a proper 

party to the action. — Croft v. King, [1898] 
1 Q. B. 419 ; 02 L. J. Q. B. 242 ; 68 L. T. 296 ; 
41 W. B. 394 ; 37 Sol. Jo. 262 ; 6 R. 222, D. C. 

695. .]— Williams v. Cartwright, No. 

752, post. 

696. .] Re Bec k, Attia v. Seed, No. 724, 

post. 

697. Writ originally issued against person within 
Jurisdiction— -Adding parties subsequently.]— “ When 
any person out of the jurisdiction is a neces^y 
or a proper party to an action brought against 
some other person duly served within the juris- 
diction ” : that implies that the writ was origmedly 
issued against a person within the jurisdiction & 
that the others could be added (Lord Coleridge, 
(j.j.).~-BuRT V . Bowen (1891), 8 T. L. R. 28. 

698. Lands or assets in foreign coimtry.] — In an 
action to enforce against real estate in Trinidad 
the trusts of a creditor’s deed (which had been 
established by a former suit in the Court of 
Chancery), defts. were persons in whom the legal 
estate was outstanding, one of them being a 
British resident in Trinidad. The other defts. 
resided in England. An opinion was given by a 
barrister practising in Trinidad that the beneficial 
interest in the real estate there was bound by 
the deed. The wiit had been served on those 
defts. who were in England ; — Held : leave 
could be given to serve the writ on deft, who was 
in Trinidad.— J ennby v. Mackintosh (1880), 33 
Ch. D. 696 ; 66 L. T. 733 ; 36 W. R. l8l ; subse- 
quent proceedings (1889), 61 L. T. 108, C. A. 

699. .]— ^inoe the court has the same 

jurisdiction with regard to any contract made, 
or equity oetween, persons in this country, respect- 
ing lands or assets in a foreign country, as it has 
where the lands or property are situate m England, 
to allow service of the writ out of the jurisdiction 
in a case within the terms of Ord. XL, r. 1 (p), 
is not to extend the iurisdiction, but to enable 
the old jurisdiction to be exercised in cases where 
formerly this jurisdiction could not have been 
exercised by reason of d^ective rules of procedure. 
In an action against (1) a Dutch corporation’s 
trustees of a ^b^nture deed ; (2) the receiver, 
appointed under fcbi« deed, resid^t in England ; 
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Sect, 4 , — When service out of the jurisdiction allowed : 

Sub-sect, 10, <& 

& (3) an English company having property & 
assets in Brazil, to enforce an alleged prior equit- 
able charge, made in England, upon property & 
assets in Brazil, & now vested in the first deft. : — 
Held : as the first defts, w ere necessary & proper 
parties to the action, within the teims of Ord. XI., 
r. 1 (g), & as the court had jurisdiction to grant 
the relief asked, service of the writ on the first 
deft, ought to be allowed ; k on the application 
of pltfs. a receiver of the assets in the debenture 
deed was also appointed. — Duder v. Amster- 
DAMSCH Trustees Kantoor, [1902] 2 Ch. 132 ; 
71 L. J. Ch. 618 ; 87 L. T. 22 ; 50 W. R. 551. 

700. Cause of action arising out of Jurisdiction.] 
— Where a collision occurred outside British 
territorial waters between a British steamship 
& a French sailing sloop, which was in tow of a 
British tug, & the owners of the British steamship 
commenced proceedings in personam in England 
against the owners of the French vessel & the 
owners of the tug, tl\e vessel having been taken to 
a French port : — Held : under Ord. XI., r. 1 (g), 
of the R. S. C., 1883, after due service of the writ 
upon the owners of the tug, leave could be given 
to issue a concurrent writ & serve notice thereof 
out of the jurisdiction upon the owners of the 
French vessel, they being proper parties “ to an 
action properly brought against some other person 
duly served within the jurisdiction within the 
meaning of the rule. — The Dug d’Aumale, 
[1903] P. 18 ; 72 L. J, P. 11 ; 87 L. T. 674 ; 
51 W. R. 332 ; 19 T. L. R. 87 ; 9 Asp. M. L. C. 
359, C. A. 

B, Necessary or Proper Party,'' 

See R. S. C., Ord. XI., r. 1 (</), p. 339, ante, 

701. “ Necessary or proper party — Words 
used in the alternative — Proper party ** without 
being ‘I necessary party.’'] — In an action against 
defts. in London for breach of warranty of 
authority it appeared that they had assumed as 
agents for foreign principals to enter inf^j a 
contract to be performed out of the jurisdiction, 

& that there had been a breach out of the juris- 
diction, the supposed principals having repudiated 
the contract as being made without their 
authority : — Held : the foreign principals were 
“ proper ” parties to the action within Ord. XI., 
r. 1 (gf), & service on them out of the jurisdiction 
of notice of the writ might be allowed. 

The question, therefore, is whether, under 
these circumstances, the foreign firm can be said 
to be “proper” parties to “an action properly 
brought against some other person duly served 
within the jurisdiction.” The words “ other 
peraon duly served within the jurisdiction ” are 
satisfied by the service on the brokers in England. 
The action against them is, no doubt, “ properly 
brought.” Then what is meant by the words 
peraon who is a “ proper party to an action ” ? 

It is quite clear that he may be a “ proper ” party 
without being a “ neces^y ” party, for the words 
alternative. It was not suggested 
t^t there were any persons who, according to 
the practice of our courts, would be “ proper ” &; 
yet not “ necessary ” parties, apart from the 
new practice introduced by the Judicature Act 
& Rules, imder which alternative claims against 
defts. arising out of the same transactions can 
now be prosecuted by means of the same writ 
& proceedings ; & I am myself unable to point 
out any instances where, under the old practice, 


persons would be “ proper ” parties without 
being “ necessary ” parties. It seems to me that 
the word “ proper,” which is not a technical but 
a descriptive word, must have been directed 
towards such cases as the present, & intended to 
enable persons to be made parties who under the 
old practice could not be served with the same 
writ, & whose cases are mutually exclusive. If 
there was the least groimd for saying the action 
was brought against the brokers in this country 
maid fide, & with the knowledge that they were 
not liable, simply to try in England a case which 
otherwise could not be tried here, then, although 
the action was against a person in this country, 
it would not be “ properly ” brought. The court 
must be satisfied of 6ona fides before the juris- 
diction ought to be exercised, & the court must 
be further satisfied that the person to bo served 
abroad is a “ proper party.” It is hard to define 
it exhaustively, but 1 think that if according to 
the regular practice of the comts of this country 
— supposing all parties subject to the jurisdiction — 
the person to be served is one who as a matter of 
course would be joined on the same writ & be 
treated as one of the defts. in the action, he is a 
“ proper,” if not a “ necessary,” party to the 
action (Wills, J.). 

The question whether a person out of the 
jurisdiction is a “ proper party ” to an action 
against a person who has been served within the 
jurisdiction must depend on this — supposing 
both parties had been within the jurisdiction, 
would they both have been proper parties to the 
action ? If they would, & only one of them is in 
this country, then the rule says that the other 
may be served just as if he had been within the 
jurisdiction (Lord Esher, M.R.). 

When the liability of several persons depends 
upon one investigation, I think they are all “ proper 
parties ” to the same action, &, if one of them is a 
foreigner residing out of the jurisdiction, Ord. XI., 
r. 1 ((/), applies (Lindi.ey, L.J.). 

At w’^hat time must it be determined whether a 
person is a “ proper party ” to an action ? Clearly, 

1 think, at the time when the writ is issued. The 
words “ an action properly brought agaiost some 
other person” evidently point to that (Lopes, 
L.J.). — Massey v. Heynes (1888), 21 Q. B. D. 
330, 333, 334, 338, 339 ; 67 L. J. Q. B. 468, 521 ; 
59 L. T. 470 ; 36 W. R. 834, C. A. 

702. “ Proper '' — Descriptive, not tech- 

nical word.] — Massey v, Heynes, No. 701, ante, 

703. How ascertained — Proper party if 

both parties within Jurisdiction.] — Massey v, 
Heynes, No. 701, ante, 

704. .] — Pltfs., an American 

company, are the owners of a patent for making 
barbed wire. Defts., J, C. Parkes Sd Sons, who 
carry on business in Ireland, had bought from 
another firm in America a quantity of wire, which 
pltfs. alleged to be an infringement of their patent. 
This wire was consigned to Parkes & Co. in Dublin 
on board the steamshii^ Gallia, belonging to the 
Cunard Company, who landed it at Liverpool, 
whence it was transhipped to Ireland. Pltfs. 
having become aware of the shipment, brought 
an action in the first place against the Cunard 
Company, & obtained an ex parte injunction 
restraining them from dealing with or disposing 
of the wire, or parting with the possession of it. 
On May 24 Stirling, J., made an order giving 
pltfs. liberty to add jParkes & Sons as defts. to 
the action, & to serve them with the writ & notice 
of motion out of the jurisdiction. Defts., Parkes 
& Sons, now moved to discharge the last-mentioned 
order, on the ground that they were not necessary 
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or proper parties to the action. The question 
was whether in such a case the court had power 
to order service out of the jurisdiction — that was 
to say, whether in the terms of Ord. XI., r. 1 (gr), 
Parkes & Sons were “ necessary or proper parties ** 
to an action properly broup:ht against some other 
person duly served within the jurisdiction. 

Pltfs. are patentees who have already, in another 
action, established the validity of their patent. 
The case made against the Cunard Company is 
that they had in their possession goods which 
were an infringement of pltfs.* patent, & pltfs. 
seek to restrain them from dealing with those 
goods or from handing them over to persons who 
might dispose of them. That is an action which 
I think may properly be brought. The Cunard 
(^ompany say that they arc simply carriers of the 
goods under a bill of lading, under which they arc 
bound to deliver them at JAverpool. Defts., 
Paikes Sl Sons, are entitled to delivery of the goods 
under the bill of lading. I have already said that 
the action was properly brought against the 
Cunard Company, but were Parkes & Sons proper 
parties ? If they had been resident in the jiuis- 
diction, there can be no question that they would 
have been proper parties. That being so, it 
follows from the decision of the Court of Appeal 
in Massey v. Ileyncs, No. 701, ante, that they 
are parties who may be served out of the juris- 
diction. I shall simply dismiss the motion 
(Stirling, ,T.). — Washburn & Moen, etc., Co. 
V. Cunard S.S. Co. &; Parkes (.1. C.) A Sons 
(1889), 5 T. L. K. 592 ; 0 R. P. C, ,S98. 

705. ,] — In order to bring a case 

within Ord. XI., r. 1 {g) (relating to service on 
necessary proper parties who are outside the 
jurisdiction), pltf. must have an apparent cause of 
action against the person served within the jmis- 
diction, <te must not merely have joined such person 
in order to be able to sue, within the jurisdiction, 
a person who is out of the jurisdiction. 

The rule that now applies is Ord. XI., r. 1 (g), 
& it is said that the present case comes williin 
that rule. There is a very easy method of testing 
whether this is true. Supposing that both the 
deft, firms were resident wdthin the jurisdiction, 
would they both have been joined in the action ? 
I cannot think so (Ltndley, L.,].). — Witted 
V . Galbraith, [1893] 1 Q. B. 577 ; 02 L. ,1. 

Q. B. 248 ; 41 W. B. 395 ; 37 Sol. Jo. 354 ; 4 

R. 362 ; suh nom. WiTi'En v. Pembroke Gal- 
brattii & (^o., 08 L. T. 421, C. A. 

706. Nature of relief sought — Remedies 

against & liabilities of defendants different — Cause 
of action same against all.] — This action was com- 
menced for the execution of the trusts of a marriage 
settlement, & to make good alleged breaches of 
trust under which tiie trust fund had been invested 
on mortgage of land in Ireland & lost unless it 
could bo followed into the first & second mort- 
gages. Pltf. was an infant beneficiary claiming 
under the settlement ; certain of defts., who 
resided in this country, were the representatives 
of a deceased trustee ; the other defts., who 
resided in Ireland, were the sur^dving trustee of 
the settlement (who claimed to be entitled bene- 
ficially to the first & second mortgages which he 
had sub -mortgaged) & the two sub -mortgagees 
from the trustee. The three last-mentioned 
defts. had been served with the writ in Ireland. 
The surviving trustee submitted to the jurisdiction. 
The sub-mortgagees now moved to discharge the 
order for service out of the jurisdiction on two 
grounds : (1) that the cause of action agaii^t them 
was one in which no parties within the jurisdiction 
were interested, & consequently, under Ord. XI., 


r. 1 (g), there was no jurisdiction to make the 
order ; (2) that any question so far as they were 
concerned might effectually be raised in proceed- 
ings now pending for the sale of the estates in 
the Land Court in Ireland upon the ruling of the 
schedule of incumbrances, & consequently that, 
under Ord. XI., r. 2, the court ought not to 
exercise the jurisdiction even if it possessed it ; — 
Held : with regard to the first groimd of objection, 
all defts. were necessary parties to the action, 
whenever it might be tried. The action should 
continue as at present constituted, & defts. had 
been properly served. Motion dismissed with 
costs. — Seymour v. Seymour, [1888] W. N. 17 ; 
4 T. L. R. 250. 

707. Separate relief against different 

defendants.] — A person entitled to a share of 
property in Canada which was vested in a trustee 
resident in (Canada, mortgaged his interest & 
subsequently became bankrupt. The trustee in 
bankruptcy brought an action against the mort 
gagees & the Canadian trustee, claiming as 
against the mortgagees an account &; redemption 
of the mortgage, & as against the trustee that he 
might be directed to pay the amount found due 
to the mortgagees & for an account. Pltf. obtained 
leave to issue a concurrent writ for service upon 
the Canadian deft. ; the application for leave 
was made before service of the original writ upon 
defts. within the jurisdiction, & the affidavit in 
support did not state that the Canadian trustee 
was a necessary or proper party to the action, 
or that pltf. had a good cause of action against 
him. The copy of the concurrent writ which was 
served upon the Canadian deft, was not marked 
“concurrent”: — Held: (1) defts. within the 
jurisdiction should have been served before the 
application for leave to serve the writ out of the 
jurisdiction was made ; the application was not 
supported by proper evidence ; the copy of the 
writ served upon the Canadian deft, was not a 
true copy ; (2) the Canadian deft, was not “a 

necessary or proper party ’* to the action against 
the mortgagees, since the action claimed separate 
relief, against the different defts. ; (3) the order 
gi\ung leave to serve the concurrent writ must 
be discharged , & service of the writ on the Canadian 
deft, must be set aside. — Coluns r. North 
British & Mercantile Insurance Co., P^att 

Same, [1894] 3 Ch. 228 ; 63 L. J. Ch. 709 ; 
71 L. T. 58 ; 43 W. R. 100 ; 8 R. 470. 

708. Time of ascertainment — Issue of 

writ.]— Massey r. Heynes, No. 701, ante. 

709. Liability of several persons depending 

on one investigation — One party out of Juris- 
diction.] — Massey v . Heynes, No. 701, ante. 

710. Foreign subject resident & carrying 

on business abroad.] — ^Under Ord. XI., r. 1 (g), 
leave can be given to serve notice of a writ out 
of the jurisdiction upon a foreign subject, resident 
& carrying on business in a foreign country, who 
is a necessary or proper party to an action properly 
brought against some other person duly served 
within the jurisdiction. 

In such a case the court or judge ought not, in 
the absence of special circumstances, to make an 
order that pltf. shall not sign judgment, or issue 
execution, against the foreign deft, without the 
leave of the court or a judge. — Firth & Sons v. 
De la Rivas & Paijcer (No. 2) (1893), 69 L. T. 
666 ; 42 W. R. 100 ; 10 T. L. R. 38 ; 38 Sol. Jo. 
24 ; 9 R. 51, C. A. 

711. Action for specific performance against 
former partners — ^Breach of contract committed 
out of Jurisdiction — One partner served within 
Jurisdiction.]— This was an application for leave 
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Seel. 4. — When service out of the jurisdiction allowed : 

Suh-sect* 10, B.l 

to serve a writ out of the jurisdiction. The action 
was brought for specific performance by dej^. 
of an agreement to convey to pltf. their respective 
int-erests in a partnership foimcrly carried on by 
pltf, & defts. The affidavit in support of the 
present application alleged that the deft,, T. L., 
was now residing & carrying on business in the 
United States, & that a deed conveying the whole 
of tlie partnersliip property to pltf. had been 
tendered to him to execute, but he declined to 
do so. It was stated on behalf of the applicant 
that deft., J. 1^., had been duly served within the 
jurisdiction. 

The person whom it is sought to serve is resident 
out of the jurisdiction ; & the action, as against 
him, is founded on a breach of contract by him 
out of the jurisdiction. But it is stated that J. L., 
the other deft., has been duly served within the 
jurisdiction ; as this is a partnership matter, 
I think that T, L. is a necessary or proper party 
to that action. Upon the affidavit being amended 
by inserting a statement that the writ has been 
issued & served upon J. L. within the jurisdiction, 
the order will be made under Ord. XI,, r. 1 {g) 
(Butt, ,1.). — I jghtow'ler t?. liiGHTOWMm (J. & T.), 
[1884] W. N. 8 ; Bitt. Rep. in Ch. 199. 

712. Action against underwriters in England & 
Scotland — Service upon underwriters in Scotland.] 
— Pltf. brought his action in England on a policy 
of marine insurance against several undeiwriters. 
lie served his writ of summons on two of the 
underwriters who were within the jurisdiction, 
& applied for leave under Ord. XI., r. 1 ig)^ to 
serve his wTit on the other defts., who were residing 
out of the jurisdiction in Scotland, as being 
necessary parties to the action : — Held : pltf. 
ought to be allowed to serve his writ out of the 
jurisdiction ; & Ord. XI., r. 1 (g), was framed to 
meet such a case.- — Hteamship TfiANEMORE, Ltd. 
V. Thompson (1885), 62 L, T. 552 ; 5 Asp. M. L. C. 
898 ; sub nom. Ship Shanameke Co. v, Thompson, 

1 T. L. R. 399, 1). G. 

713. The alteration made in 1896 

in Ord. XVI., r. 1, by virtue of which it has been 
made to allow of the joinder in one action of 
pltfs. having separate causes of action arising 
out of the same transaction & involving any 
common question of law or fact, is not limited to 
that rule, but extends by implication to the other 
rules of that order ; &, consequently, under 

r. 4 persons may now be joined as defts. in one 
action in respect of separate causes of action 
arising out of the same transaction & involving 
some common question of law or fact. By a 
contract of marine insurance made at Antwerp in 
the !^'ench language between pltfs., merchants 
in Vienna, & two insurance companies, the B. 
(Company, which was registered in Elnglajid, & 
the S. Company, which was registered in Scotland, 
goods of pltfs. were insured on transit from 
Vienna to Valparaiso via Antwerp for 1,690 
francs. In the contract it was declared that the 
companies insured respectively the amounts or 
parts stated by each of them at the foot of the 
contract, & at the foot of the contract appeared 
the ^mes of the two companies, each being 
described as “of London,” the sum of “ 845 
francs written opposite the name of each com- 
pany together with a statement that the companies 
insured in halves for the total sum, & the signature 
of the contract by the common general agents 
of the two companies on their behalf. Both the 
^mpanies had a common office & secretary in 


London, from that office all the letters from both 
companies relating to the insurance were written, 
& in these letters that office was described as the 
“ head office ” of both companies. Pltfs. having 
issued a writ of summons against both companies 
in respect of alleged losses imder the contract, & 
having served it upon the B. Company within the 
jurisdiction, applied, under Ord. XI., r. 1 (^), 
for leave to serve it upon the S. Company out of 
the jurisdiction in Scotland : — Held : even though 
under the contract the two complies were only 
severally liable for separate moieties of the total 
sum insured, & pltfs. ^ cause of action against 
the S. Company was separate from his cause of 
action against the B. Company, yet, the circum- 
stances in which the causes of action respectively 
arose being similar, the 8. Company might be 
joined as defts. in the action against the B. 
Company inder Ord. XVI., r. 4 ; &, that being 
so, the 8. Company were “ proper ” parties to the 
action against the B. Company within the juris- 
diction within the meaning of Ord. XI., r, 1 {g), 
& therefore service upon them out of the juris- 
diction might be allowed under that sub-rule. — 
Oesterreichische Export A. G. v. British 
Indemnity Insurance Co., Ltd., [1914] 2 K. B. 
747 ; 83 L. J. K. B. 971 ; 110 L. T. 966, C. A. 

714. Breach of trust — Improper investment by 
executors — Defendant resident within Jurisdiction — 
Co-executors resident in Ireland.] — Harvey v. 
Dougherty, No. 695, ante, 

716. Three of four defendants partners in 

firm of solicitors practising abroad — Fourth legal 
representative of trustees responsible for breach — 
Defendants outside Jurisdiction only acting as 
solicitors for trustees.] — This was an action brought 
against four persons for relief in respect of a 
breach of trust in improper investment of trust 
fimds. The first three defts. were partners in a 
firm of solicitors practising in Calcutta ; & the 
fourth was the legal personal representative of the 
survivor of the two trustees who were alleged to 
be responsible for the breach of trust. He was 
resident in England, &: had been duly served. An 
order had been made for service out of the juris- 
diction upon the first three defts. upon affidavits 
which only stated that the money was in their 
hands when invested & the investment was really 
made by them. The tliree defts. now moved to 
discliarge the order. It appeared from the evidence 
on this motion that defts.’ firm had only acted as 
solicitors for the trustees, the business having 
been brought in & entirely conducted by a deceased 
member of the firm : — Held : the order for service 
must be discliarged because (1) the affidavits on 
which the order was obtained did not sufficiently 
disclose the facts ; (2) the first three defts. were 
not necessary or proper parties to the action ; 
(3) the case was not one in which the court ought 
in the exercise of its discretion to order the case 
to be tried in England. — ^Plaskitt v, Eddis 
(1898), 79 L. T. 136 ; 42 Sol. Jo. 702. 

710 . Resolution of foreign company to 

capitalise part of reserve fund — ^Unauthorised 
action of trustees in voting for resolution — Service 
on foreign company.] — ^By the articles of a com- 
pany, esteblished in France according to French 
law, it was provided (inter alia) that “ any dispute 
which may arise during the existence of the 
company, whether between the company Sg its 
shareholders or among the shareholders them- 
selves, r^ecting the afiairs of the company must 
be submitted to the Commercial Court at Douai.’* 
Pltf., who was a trustee of, & also entitled to a 
life interest imder, a settlement by which a large 
number of the shai^ of the company were settled, 
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brought an action against her co-trustees for 
breach of trust in voting without her authority in 
favour of a resolution of the company to capitalise 
part of its reserve fund & for damages. She also 
claimed a declaration that the resolution was 
invalid, & for that purpose joined the company 
as a co-deft. She subsequently obtained an order 
giving her leave to issue a concurrent writ, & to 
serve notice thereof upon the company out of the 
jurisdiction on the ground that the company was 
a necessary & proper party to the action within 
Ord. XI., r. 1 (g). The company entered a con- 
ditional appearance, & moved to discharge the 
order on the ground that it was not domiciled 
or ordinarily resident within the jurisdiction & 
was not a necessary or proper party to the action. 

The judge dismissed the application. On 
appeal: — Held: inasmuch as (1) the primary 
issue in the action was whether the trustees acted 
without the authority of pltf. & in breach of their 
duty as trustees, & the question of the validity 
of the resolution was only a subsidiary issue for 
the purpose of ascertaining the amount of the 
damages in the event of pltf. succeeding on the 
primary issue ; & (2) a decision of the English 
(^ourt on the subsidiary issue would not be final 
having regard to the company’s article by which 
t he French tribunal was made by the shareholders 
& the company the only tribunal for determining 
disputes between them, the company was neither a 
necessary nor a proper party to the action within 
the meaning of Ord. XI., r. 1 (g), &, therefore, the 
order giving leave to pltf. to serve notice of the 
writ upon the company out of the jurisdiction 
must be discharged. — Re Schintz, Schintz v. 
Warr, [1926] Ch. 710 ; 95 L. J. Ch. 393 ; 136 
L. T. 360 ; 42 T. L. R. 497, C. A. 

717. Infringement of patent — Action against 
carriers & consignees — Consignees resident abroad.] 
— Washburn & Moen, etc., Co. v, Cunard S.S. 
Co. & Parkes (J. C.) & Sons, No. 704, ante. 

718. Action by salvors for services rendered to 
ship, freight & cargo — Service on owners of ship 

freight within Jurisdiction — Service on owners 
of cargo as proper parties.] — Salvors having 
rendered services to ship, freight, & cargo, com- 
menced an action in personam ^ & having served 
the owners of ship &; freiglit resident in this 
country obtained leave, ex parte^ to serve the 
owners of cargo, who were resident in Norway, 
with notice of the writ. On a motion to set aside 
the service of the notice of the writ : — Held : the 
owners of cargo were “ proper parties ” to the 
action within Ord. XI., r. 1 (g). Motion to set 
aside service dismissed. — The Elton, [1891] 
P. 266 ; 60 L. J. P. 69 ; 65 L. T. 232 ; 39 W. R. 
703; 7T. L. R. 434; 7 Asp. M. L. C. 06. 

719. Agreement for purchase of land abroad — 
Action to restrain dealing with land warrants — 
Against foreign company & director within Juris- 
diction.] — Manitoba & North-West Land 
Corporation v. Allan & Manitoba & North 
Western Ry. Co. of Canada, No. 087, ante. 

720. Debentures of colonial company — ^Action 
by holders of land grant mortgage bonds — ^Validity 
of charge denied — Service on defendant company 
in Canada.] — This was an appeal by pltfs., B. & 
others, from a decision of North, J., dated May 13 
last. Pltfs. were holders of certain land grant 
mortgage bonds of the above-named company, a 
railway company, duly incorporated under the 
laws of the Dominion of Canada. They brought 
this action on behalf of themselves all other 
holders of such bonds against the company & 
G. dc 0. They claimed {xnter alia) a declaration 
that pltfs. &, the other holders of land grant mort- 


gage bonds of deft, company were entitled to the 
benefit of an indenture, dated June 2, 1890, & 
made between deft, company of the one part & 
defts., H. & 0., of the other part ; & to a first 
charge on deft, company’s railway land grant, 
undertaking, & other assets ; & to have such 
charge enforced by foreclosure or sale ; & to have 
the trusts of the said indenture administered & 
carried into execution. The defts., G. C., were 
within the jurisdiction of the court, & were duly 
served with the writ of summons in this action. 
The registered office of deft, company was situated 
at the City of Toronto, in the Province of Ontario. 
Pltfs. contended that deft, company were necess^y 
& proper parties to this action within the meaning 
of Ord. XI., r. 1 (gr), of the Rules of Court. On 
March 21, 1898, an order was made by North, J., 
sitting at chambers, on the application of pltfs., 
giving liberty to pltfs. to serve the concurrent 
writ of summons in this action on deft, compemy 
in the Dominion of Canada. Upon reconsideration 
of the matter North, J., was of opinion that he 
ought to discharge the order which he had pre- 
viously made. Pltfs. now appealed. It appeared 
that the question of the validity of the land gr^t 
mortgage bonds had been raised in the Canadian 
courts & was still unsettled ; & that very many 
persons were interested in the question what, if 
any, were the rights of those who claimed to be 
bondholders & who disputed on various grounds 
the title of the alleged bondholders. 

The Court of Appeal reversed the decision of 
North, J., & allowed the appeal. 

The case is of importance not only to persons 
who lent money in this country on debentures 
issued by colonial companies, but also to the 
colonial companies themselves. For if they issued 
debentures payable in London & protected the 
lenders by deeds here, & the lenders find that they 
cannot get any redress here, it would be a very 
serious thing for the borrowers, as it would not 
be so easy to borrow money here as it is now. That 
is the general view of the matter. Pltfs. say that 
they wanted to obtain a decree for the execution 
of the trusts of the indenture of June 2, 1890. 
The feature in the case is that the validity of 
pltfs.’ charge is denied ; their security is im- 
peached. In a case of that description how can 
it be said that the company are not “ necessary 
or proper parties ” to the action ? Not only are 
they “ proper ” parties, but, having regard to 
that view of the case, they are “ necessary ” 
parties. I cannot, therefore, agree with the judg- 
ment appealed from. It is said that the power 
to make an order of this kind is discretionary, but 
I fail to see that the mind of North, J., was 
addressed to the cardinal point of this case which 
impresses mo. If pltfs.’ security is impeached 
the case cannot get on unless deft, company are 
made parties. That being so, pltfs. bring their 
action against them, & then apply for leave to 
serve the writ upon them. I think that North, J., 
has failed to appreciate the importance of the 
denial of pltfs.’ title, & the appeal must conse- 
quently be allowed (Lindley, M.R.). — ^Bawtree 
V. Great North-West Central Ry. Co. (1898), 
14 T. L. R. 448, 459, C. A. 

721, Action to enforce prior equitable charge — 
Against foreign corporation’s trustees of debenture 
deed, receiver. Sc English company — Assets in 
foreign country.] — Dudbr v. Ambterdamsch 
Trustees Kantoor, No. 699, ante. 

722. Collision outside territorial waters — ^Between 
British steamship Sc foreign tow — ^Due service on 
owners of tug — Service outside Jurisdiction on owners 
of tow.]-— The Duo d’Aumale, No. 700, ante. 
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Sect. 4 . — WJien service out of the jurisdiction allowed : 

K^ub-seci. 10, B. c£r C, (a).] 

723. Actions of tort — Malicious prosecution.] — 

Croft v. King, No. 694, ante. 

724. Joint or several tort committed within 

Jurisdiction — Person outside Jurisdiction sued as 
one of number of tort feasors.] — person resident 
outside the jurisdiction is a “ necessary & proper 
party ” to an action within the meaning of 
Ord. XI., r. 1 (q), when he is sued in respect of a 
tort alleged to be committed, jointly or severally, 
by himself &; others. In modern practice Ord. 
XVI., rr. 1, 4, 7, must be construed liberally, 
where there is a substantial & bond fide allegation 
of joint or several tort in respect of what is in 
effect the same transaction or series of trans- 
actions, all parties alleged to have participated 
in the tort may bo made defts. to the action. 

Pltf. brought an action against S. resident in 
this country, & B. resident at P. abroad, the two 
executors of the will of testatrix, & also against 
other members of her family who were resident 
in this country. Testatrix had died possessed, as 
X>ltf. alleged, of certain assets in this country & 
also at P., the latter forming part, as pltf. alleged, 
of the estate of his late wife, who had died intestate 
at P. Deft. B. was sued in his personal capacity 
as well as being one of the executors of testatrix. 
Pltf. claimed administration of the estate of 
testatrix ; an inquiry what assets belonging to 
the estate of his late wife were received by testa- 
trix during her lifetime or by defts. or any of 
them ; an account of their dealings with any 
assets wliich they or any of them had taken 
possession of ; & an order for transfer & delivery 
up of any of the assets that remained or payment 
of damages for any of which had been converted 
by defts. or any of them. Deft. B. was therefore 
sued as one of a number joint & several tort 
feasors : — Held : deft. B. was a necessary & proper 
party to the action as framed, within the meaning 
of Ord. XI., r. 1 (gr), & therefore he was rightly 
served with the wTit out of the jurisdiction under 
that sub-rule. — Re Beck, Attia v. Seed (1918), 
87 L. J. Ch. 335 ; 118 L. T. 029 ; 34 T. L. R. 
286, C. A. 

725. Third-party notice — Party domiciled or 

ordinarily resident in Scotland.] — Ord. XI,, r. 1 (g), 
does not apply to service out of the jurisdiction 
of a third-party notice on a third party domiciled 
or ordinarily resident in Scotland. — Speller v. 
Bristol Steam Navigation Co. (1884), 13 

Q. B. D. 96 ; 53 L. J. Q. B. 322 ; 32 W. R. 670 ; 
5 Asp. M. L. C. 228 ; sub nom. Spiller v. Bristol 
Steam Navigation Co., 50 L. T. 400, 419, 

726. Party resident out of Jurisdiction — 

Breach of contract within Jurisdiction.] — ^A third- 
party notice may be served out of the jurisdiction 
m any action founded on a breach, committed 
within tlie jurisdiction, of a contract which, 
according to the terms thereof, ought to be per- 
formed within the jurisdiction, unless such third 
party is domiciled or ordinarily resident in Scot- 
land or Ireland. — Dubout & Co. v, Macpheuson 
(1889), 23 Q. B. D. 340 ; 58 L. J. Q. B. 496 ; 61 
D. T. 689 ; 38 W. R. 62. 

727. Legal personal representative resident 

in Ireland — ^Notice claiming contribution.] — The 
third-party procedure, which is the creature of 
the Judicature Act, 1873 (c. 66), s. 24 (3), is 
governed, as regards service out of the jurisdiction 
of a third-party notice issued by a deft, under 

R. S. C., 1883, Ord. XVI., r 48, by Ord. XI., r. 1 ; 
so that deft, can only obtain leave to serve such a 
notice on a third party out of the jurisdiction 


when the subject-matter of liis claim falls under 
one or other of the specific cases mentioned in 
Ord. XI., r. 1, in which service of a writ out of 
the jurisdiction will be allowed. 

Where, in an action by a cestui que trust against 
the survivor of two trustees for broach of trust, 
deft, applied under Ord. XI., r. 1 (r/), for leave to 
serve the legal personal representative, resident 
in Ireland, of the deceased trustee, as being a 
** necessary or proper party ” to the action, 
with a third-party notice issued under Ord. XVT., 
r. 48, & claiming contribution : — Held : Ord. XI., 
r. 1 (g)t had no application to a third-party notice^ 
for contribution (unless, sernble^ there were at 
least two contributors, one of whom was within 
the jurisdiction) ; & contribution from a single 

contributor was not one of the cases mentioned 
in that order in which service of a writ out of the 
jurisdiction could bo allowed. An order made by 
the judge, giving deft, leave to serve his notice 
on the third party in Ireland was tlierefore dis- 
charged, but without prejudice to any application 
by him under Ord. XVI., r. 11, to add the third 
party as deft, to the action. — MpCheane v. 
Gyles, [1902] 1 Ch. 287 ; 71 1.. J. Ch. 183 ; 86 
L. T. 1 ; 50 W. K. 376 ; 46 Sol. Jo. 175, C. A. ; 
subsequent proceedings ^ [1902] 1 Ch. 911. 

728. Contribution between tort feasors.]— 

Appeal by O. from the refusal of Jelp, J., at 
chambers, to set aside a third-party notice out of 
the jurisdiction that had been served on him by 
deft, in the action. Pltf. sought to recover 
damages for alleged fraudulent misrepresentation 
contained in a prospectus of the Gem of Murchison 
Gold Mines (limited), upon the faith of whicli 
pltf. alleged that lie applied foi* 10,000 shares in 
the company. Deft., who had promoted the 
company^ was sued as a director of the company, 

he obtained leave from Piiilltmohe, J., to serve 
a third-party notice upon the applicant, ()., who 
was also at the time the prospectus was issued a 
director of the company. O. was a Belgian 
banker & was a foreigner resident out of the 
jurisdiction of this comt. The third-party notice 
having been served, O. moved to set it aside, 
but Jelp, J., before whom the application came, 
refused to make the order. O. appealed, the 
court dismissed the application. 

The Directors’ Liability Act, 1890 (c. 04), s. 5, 
read with sect. 3 (i), is a complete answer to the 
application. In my opinion the order is right. 
The Act has laid down that in this class of toi’t 
& among tliis class of individuals the rule should 
be that there should be a right to contribution 
between tortfeasors as in the cases of contract 
(Lord Halsbitry, C.). — Oerson v. Sempson, 
[1903] 2 K. B. 197 ; 72 L. J. K. B. 603 ; 89 L. T. 
117; 51 W. R. 610; 19 T. L. R. 544; 47 Sol. 
Jo. 13 ; 10 Mans. 382, C, A. 


(\ Action “ Properly Brought ” against Person 
“ Duty Served.'' 

{a) Action “ Properly Brought." 

See R. S. C., Ord. XI., r. 1 (g), p. 339, ante, 

729. Jurisdiction to grant relief.] — Duder v, 
Amsterdamscii Trustees Kantoor, No. 699, ante. 

730. Substantial relief must be claimed against 
defendant — Defendant not added merely to give 
court Jurisdiction.] — The court has no power to 
grant leave to serve a wiit on deft, resident out 
of the jurisdiction until deft, within the jurisdiction 
has been actually served. 

Semble : the court ought not to grant leave at 
all unless it is satisfied that deft, within the juris. 
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diction is a substantial deft, to the action, & not 
added merely to give the court jurisdiction. — 
Yorkshire Tannery & Boot Manufacturing 
Co., Ltd. v. Eglinton Chemical Co., Ltd. (1884), 
54 L. J. Ch. 81 ; 33 W. R. 162. 

731, — jjj action against ship- 

owners out of tlie jurisdiction & their English 
agents : — Held : the action was one of contract 
really against dcfts. out of the jurisdiction, & 
the agents were not liable, therefore leave 
could not be given to serve the writ out of the 
jui-isdiction under Orel. XI., r. 1 (g ), — Flower v. 
Rose (1891), 7 T. L. R. 280. 

732. Action must not be brought malft fide.] — 
Massey v, Heynes, No. 701, anie. 

738. Plaintiff must have apparent cause of 
action.] — Appeal from a decision of the Divisional 
Com’t affimiing an order of Collins, .1., giving 
pltfs. leave to add the Banque de P. as dcfts., 
A to serve not ice of the writ upon them. Pltfs., 
metal merchants in J^ondon, brought an action 
against O., a merchant residing in Paris, to 
recover about £480,000 upon two contracts con- 
tained in three letters, the two being addressed 
by pltfs. to M. S., on behalf of the Soci6t<5 des 
M(5taux in Paris, the third being addressed by 
M. 8. on behalf of the 8oci(^td des MYdaux to pltfs. 
The Socit't4 des Metaux went into liquidation. 
Pltfs. obtained leave to add M. S., the managing 
director of the Soci(5t(5 des Metaux, as deft. An 
application was made to add as defts. the Banque 
de P. & the Paris firm of Messrs. Rotlischild, & 
to serve them with notice of the writ abroad, 
6c Pollock, B., at chambers made an order 
cx parte. The Divisional Comt reversed this 
order. Pltfs. applied again at chambers for leave 
to add the Banque de P. as dcfts., to serve 
them with notice of the writ, iqjon an affidavit of 
8., wliich stated that an agi’cement of partnership 
was ent(*red into by the bank certain financiers 
to caiTy on the copper operations ; that tlie terms 
of the agreement were put into writing, A signed 
by the bank among others ; A tliat the signatuies 
were erased on account of attacks made upon 
tliem in the newspapers, but that notwit listanding 
tlie erasure the agreement iiMnained in force. 
(’OLLINH, .7. (rj* parie), granted h'ave to add the 
bank as defts. A to serve them. The bank moved 
the court to set aside this order. The Divisional 
Fourt affirmed the order of Follins, .1. The 
Banque do P. appealed. 

Pltfs. relied solely upon 8.’s affidavit to show 
that there was a partnership. That affidavit is 
contrary to the answer he ga\e when questioned 
by the French Friminal Court. Jlis affidavit also 
stated that certain documents, which on their 
face tended to show that there was no partnership, 
were false, & made for the purpose of deceiving the 
public. Fltfs. must, to bring themselves within 
Ord. XI., make out a cause of action in which they 
would probably be successful. The couit is not 
bound to accept 8.’s affidavit ; we must exercise 
our discretion A see whether pltfs. have made out 
a probable cause of action. 1 cooking at all the 
circumstances A considering the statements made 
in the affidavit, the court cannot safely act upon 
the affidavit so as to say that pltfs. have a probable 
cause of action. ^J^he case is not, therefore, within 
Ord. XI. The order of the Divisional Court must 
be discharged (Lord Esher, M.R.). — Strauss & 
Co. V, Goldschmtd (1892), 8 T. I^. R. 512, C, A. 

734. .] — Witted V. GAI.BRA1TII, No. 705, 

ante, 

735. .] — Motion to set aside order giving 

leave to scive deft, with notice of writ out of the 
jurisdiction. l*ltfs. vere A., the liquidator of 

12 * 


a Spanish firm, & L., claiming as a pm’chaser from 
A. Defts. were 0., a member of the firm, since 
deceased ; an English company having its 
registered office in London A carrying on a mining 
business in Spain ; A the widow of C. whom 
it was sought to serve. Litigation had taken place 
in Spain between the firm A the company as to 
certain mines leased by the firm from the company, 
A in Feb. 1896, A. as liquidator executed a power 
of attorney authorising C. to come to London 
to arrange a compromise. C. accordingly entered 
into an agreement of Feb. 20, 1896, with the com- 
pany by which {inter alia) he was appointed a 
director of the company A received 3,000 shares 
therein, A the firm were to deliver certain property 
to the company, A ore already gotten from the 
mines was to be shipped by C., on payment of 
certain royalties to the company. Pltfs., alleging 
that they were unable to get information of this 
agreement until 1899, brought the action in Jan. 

1 900, claiming an injunction to restrain C. from 
dealing with the shares A the company from 
regist(*ring any sucli dealing, A also claiming the 
transfer of tliem to 1j, A delivci y of the ore A other 
relief. F. died in Mar. 1900, A on Dec. 21, 1900, 
pltfs. obtained an order for leave to serve notice 
of the wi’it on his widow A admim'stratrix living 
in Spain, on the ground that she was “ a necessary 
or proper party to an action properly brought 
against ” the company “ duly served within the 
jurisdiction,” under Ord. XL, r. 2 (j;). 

The action as to the shares depends on questions 
of fact as to what happened in Spain A on questions 
of Spanish law A I can find no question of anything 
having happened in England or of English law. 
As to the ore, it was properly shipped under the 
agreement A there is no plausible cause of action 
as against the company. As to the shares A the 
qu(*stion arising on Ord. XI., r. 1 (<7), pltfs.* con- 
tention is a misapprehension of the rules which 
woidd destroy tlic discretion of the court. The 
court is bound to consider whether it is more likely 
that the true ends of justice would be served in 
an English or a 8panish court. Here all the parties 
reside in Spain A the dispute is a foreign one 
depending on loreign law. Tlie existence of the 
English comjiany is material but not sufficient by 
itself to exclude the discretion. The question 
of expense is material, but is outweighed in the 
chcumstances of the present case. The parties 
must try their dispute in the proper tribunal, 
viz. a Spanish com’t. The order will bo dis- 
charged A all proceedings against tlie widow 
subsequent/ to the conditional appearance entered 
by her set aside, deft, company undertaking to 
appear to any action in the matter taken by pltfs. 
in Spain (Farwp:ll, J.).-- Lopez v, Fhavarri 
( 1901), 45 Sol. Jo. 536. 

736. Action against mere trustee of plaintiff — 
More properly Joined as co-plaintiff.] — A deft, who 
is merely a trustee for the pltf., A against whom 
no relief is really sought or right claimed to be 
enforced, A who would more properly be joined 
as a co-pltf . in the action, is not a person against 
whom the action is “ properly brought,” so as to 
justify an order for service out of the jurisdiction 
on another deft, as a “ necessary or proper party 
to an action properly brought ” under Ord. XI., 
r. 1 (j7), of the Rules of the Supreme Court, 1883. — 
Deutsche National Bank v, Paul, [1898] 1 
Ch. 283 ; 67 L. J. Oh. 156 ; 78 L. T. 35 ; 46 W. R. 
243 ; 14 T. L. R. 193 ; 42 Sol. Jo. 212. 

737. Claim without substance — Service on 
secondary defendant within Jurisdiction — Primary 
defendant abroad.]~~RosLER v, Hilbery, No. 679, 
ante* 
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Sect. 4. — When service out of the jurisdiction allowed : 

Sub-sect 10, C. (a) <fe (&); sub-sect 11. Sect. 

6 ; Sub-sects. 1 dg 2.] 

788. Claim against firm of which some partners 
out of jurisdiction — Amendment of writ.}— Pltfs., 
an English firm, entered into contracts in India 
with G. &> Co., an Indian firm, for the manu* 
facture of indigo. O. & Co. were the English 
correspondents of G. & Co., & there were some 
partnei’s common to both firms, & some of the 
partners of each firm were resident in India. 
G. & Co. consifped indigo tn O. & Co., & pltfs. 
brought an action against the firm of O. & Co. 
claiming the indigo, to which aU the members of 
O. & Co. both in England & India appeared. 
Pltfs. then obtained an order cx parte to amend 
their writ by adding G. & Co. as defts. & making 
consequenti^ alterations in the writ, & also 
obtained leave to serve the amended writ on the 
defts. out of the jurisdiction. In making the 
amendments, pltfs. made the firm of G. & Co. 
defts., & added a claim in respect of fresh causes 
of action arising out of breaches of contract by 
G. & Co. in India, which were not included in the 
original writ. The members of the firm of G. Sd 
Co. appeared to the amended writ, & moved to 
discharge the order to amend as irregular. 

The judge panted the application : — Held : 
the original writ was wrongly issued against the 
firm of O. & Co., some of the partners being out of 
the jurisdiction, & the order to amend it was 
also bad. The court accordingly set aside the 
amended writ, & gave liberty to pltfs. to amend 
the original writ by substituting for the name of 
the firm of O. & Co. the names of the individual 
members of that firm & of the firm of G. & Co. 
who were in this coimtry, & by adding a claim in 
respect of breaches of the contracts ; the members 
of the two firms w^ho were out of the jurisdiction 
being at liberty to set aside their appearances ; 
without prejudice to any appheation by pltfs. 
to add such members as parties, & to serve them 
with the amended writ. — Indigo Co. v. Ogilvy, 
[1891] 2 Ch. 31 ; 04 L. T. 840 ; 39 W. R. 040, C. A. 

739. Two defendants out of the Jurisdiction — 
One submitting to Jurisdiction — Jurisdiction as 
against other defendant not thereby conferred.}— 
Pltfs. shipped goods at Liverpool on a ship owned 
by a company domiciled in Scotland for carriage 
to Calcutta. On her arrival at Madras the ship 
was requisitioned by the Indian Government & 
the cai’go discharged. Thereupon another com- 
pany domiciled in Scotland, without the knowledge 
or consent of the cargo owners, loaded the cargo 
on a ship in which they were interested & which 
was then bound for Calcutta, &; on her way to 
Calcutta this ship was sunk by an enemy cruiser, 
& her cargo, including pltfs.’ goods, was lost. 
Pltfs. issued a writ in the King’s Bench Division 
against both companies, claiming damages for 
breach of conti'act or duty in the carriage of goods 
by sea &> for trespass & wrongful conversion of the 
goods. The writ was marked “ Not for service 
out of the jmisdiction.” The first defts. consented 
to the jurisdiction, & their London solicitors 
accepted service on their behalf. Pltfs. then, by 
leave of the court under Ord. XI., r. 1 ((/), issued a 
concurrent writ A served it on the second defts. in 
Scotland. These defts. , after entering a conditional 
appearance, applied to have the concurrent writ & 
the service thereof set aside : — Held : the consent of 
the first defts. to the jurisdiction could not affect 
the rights of third parties, & the action was not 
“ properly brought ” against the first defts. 
within the meaning of Ord. XI., r. 1 (g), & there- 


fore the concurrent writ & the service thereof 
ought to be set aside. — Russell (John) & Oo., 
Ltd. V. Cayzeb, Irvine & Oo., Ltd., [1916] 2 
A. O. 298 ; 85 L. J. K. B. 1162 ; 116 L. T. 86 ; 60 
Sol. Jo. 640, H. L. 

740. Forum conveniens.] — Lopez v. Chavarbi, 
No. 736, ante. 

741. .] — Rosler V. Hilbery, No. 679, ante. 

(b) “ Duly Served:^ 

See R. S. C., Ord. XI., r. 1 (gr), p. 339, ante. 

742. Whether service on defendant within Juris- 
diction condition precedent.] — ^Yorkshire Tan- 
nery & Boot Manufacturing Oo., Ltd. v. 
Egunton Chemical Co., I/td., No. 730, ante. 

743. .] — Queere : whether it is a condition 

precedent to an order being made under Ord. XI., 
r. 1 {g)y that the other defts. have been previously 
served, notwithstanding the decision of Pearson, 
J., in The Yorkshire Tannery dc Boot Manufactur- 
ing Co. Ltd. v. The Eglinton Chemical Co., Ltd., 
No. 730, ante. — Tassell v. IIallen, [1892] 1 
Q. B. 321 ; 61 L. J. Q. B. 159 ; 66 L. T. 196 ; 56 
J. P. 620 ; 40 W. R. 221 ; 8 T. L. R. 210 ; 36 
Sol. Jo. 202, D. 0. 

744. .] — Collins v. North British & 

Mercantile Insurance Go., No. 707, ante. 

746. .] — The Due d’Aumale, No. 700, ajite. 


Sub-sect. 11. — Action by Mortgagor or Mort- 
gagee IN Relation to Mortgage op Per- 
sonal Property. 

See R. S. 0., Ord. XI., r. 1 (h), p. 339, ante. 


Sect. 5.— SERVICE IN SCOTLAND OR IRELAND. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XI., r. 2. Where leave is asked from a Court 
or a Judge to serve a writ, under the last preceding Rule, In 
Scotland and in Ireland, if it shall appear to the Court or Judge 
that there may be a concurrent remedy In Scotland or Ireland 
(as the case may be) the Court or Judge shall have regard to 
the comparative cost and convenience of proceeding in England, 
or in the place of residence of the defendant, or person sought 
to be served, and particularly, In cases of small demands to the 
powers and jiurisdiction, under the statutes establishing or 
regulating them, of the Sheriffs* Courts, or Small Debts Courts 
in Scotland, and of the Civil Bill Courts in Ireland, respectively. 

Breach of contract committed within the Juris- 
diction — Defendant domiciled or ordinarily resident 
in Scotland or Ireland — Service out of Jurisdiction 
not allowed.]— Sect. 4, sub-sect. 7, E. (c), ante. 

Agreement as to service.] — See R. S. 0., Ord. XI., 
r. 2a, p. 367, post 

746. Application of rule to cases within R. S. C., 
Ord. XI., r. 1.] — R. 1 enacts that service out of 
the jurisdiction of a writ of summons or notice of 
a writ of summons may be allowed in seven classes 
of cases enumerated in the sub -clauses of the rule. 
It is to be observed that the power which pre- 
viously existed of allowing service out of the Juris- 
diction in actions of tort is taken away except so 
far as such a power is involved in sub-clauses (a), 
(c) or ( / ), & therefore a very considerable change 
was undoubtedly contemplated by the new rules. 
Clause (e) is the clause upon which this case turns. 
Tliat clause provides for service out of the juris- 
diction in actions for breach wdthin the juris- 
diction of a contract to be performed within the 
jurisdiction “ unless deft, is domiciled or ordinarily 
resident in Scotland or Ireland.” These words 
appear to be an explicit exceprion of actions for 
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breach of contract i^ainet defte. domiciled or 
ordinarily resident in l^otland or Ireland, but it is 
to be obsei^ed that they do not prevent service 
in such actions on persons in Scotland or Ireland 
who are not domiciled or ordinarily resident in 
those countries. Then by r. 2 it is provided that 
“ where leave is asked from a court or judge to 
serve a writ imder the last preceding rule in Scot- 
land or Ireland, if it shall appear to the court 
or judge that there may be a concurrent remedy in 
Scotland or Ireland, as the case may be, the court 
or judge shall have regard to the comparative cost 
& convenience of proceeding in England or in the 
place of residence of the deft, or person sought 
to be served, & particularly in cases of small 
demands to the powers & jurisdiction under the 
statutes establishing or regulating them of the 
Sheriffs’ CouHs or Small Debts Courts in Scotland 
& of the Civil Bill Courts in Ireland respectively.” 
It is easy to understand the objects of the framers 
of this rule, for it is obvious that where there is 
a concurrent remedy, before allowing the writ 
to be served in Scotland or Ireland, it is reason- 
able to consider the balance of convenience, 
when the demand is a small one, what local courts 
may exist for the purpose of dealing with such 
demands. The argument for pltf. is that this rule 
could have no application if it were held that the 
effect of r. 1 (e) was absolutely to exclude from the 
provisions of the order all actions for breach of 
contract brought against defts. domiciled or 
ordinarily resident in Scotland or Ireland. I can- 
not agree with that contention. It appears to 
me that, even if r. 2 would not apply to all, at any 
rate it would apply to many of the cases mentioned 
in the other clauses of r. 1. It might apply, for 
instance, to cases coming within clause (c), that is, 
cases where relief is sought against a person 
domiciled or ordinarily resident within the juris- 
diction but who is temporarily resident out of the 
jurisdiction. There is nothing in clause (e) itself 
to except the case of a person who is casually & 
temporarily resident in Scotland or Ireland but 
not domiciled or ordinarily resident there. So 
also r. 2 might apply to cases under clause ( / ) 
where an injunction is sought (Huddlehton, 13.). 
— Lenders v. Anderson (1883), 12 Q. 13. D. 
66, 57 ; 63 L. J. Q. B. 104 ; 48 J. P. 136 ; 32 
W. R. 230. 

747. Application of different considerations — 
To those employed where residents of other 
countries concerned.] — In directing service on 
persons in Ireland or Scotland, the court must 
nave regard to different considerations than if the 
persons to be served were resident in other 
countries. That was shown by Ord. XI., r. 2 
(Stirling, J.). — Washburn & Moen, etc. Co. 
V. CuNARD S.S. Co. & Parkes (J. C.) & Sons 
(1889), 6 T. L. R. 592 ; 6 R. P. C. 398. 

748. .] — ^Therc are cases when the 

court will not give leave in regard to Scottish or 
Irish defts., where it would if they are foreigners — 
not that the court can give a permission in respect 
of Scottish or Irish residents which it cannot in 
respect of persons out of the United Kingdom 
(Jeune, P.). — The Elton, [1891] P. 266, 269; 
60 L. J. P. 69 ; 66 L. T. 232 ; 39 W. R. 703 ; 7 
T. L. R. 434 ; 7 Asp. M. L. C. 66. 

749. Further protection of persons resident in 
ScoUand & Ireland,]— -Williams v. Cartwright, 
No. 762, post, 

760, “ Concurrent remedy ** — Remedy depend- 
ing on will dc pleasure of another person,] — Re 
Db Penny, Db jraNNY v. Christie, No. 765, post 

** Comparative cost & convenience.^’] — See Sub- 
eect. 2, post 


SuB-BBCT. 2. — “ Comparative Cost and 
Convenience.” 

See R. S. 0., Ord. XI., r. 2, p. 362, ante. 

751. Object of rule.] — ^Lenders v. Anderson, 
No. 746, ante, 

752. Words applicable to parties generally — 
Not exclusively to person to be served.]-;-Ord. XI., 
r. 1 {g)f by which “ service out of the jmisdiction 
of a writ of summons, or notice of a writ of sum- 
mons, may be allowed by the court or a judge 
whenever . . . any person out of the jurisdiction 
is a necessary or proper party to an action properly 
brought against some other person duly served 
within the jurisdiction,” applies to actions of tort, 
but the jurisdiction so given is discretionary. 

Where an action of deceit was brought against 
three defts. jointly, two of whom were resident 
in England & one in Scotland : — Held : as under 
the circumstances of the case “ comparative cost 
& convenience ” were in favour of proceeding 
against the last-mentioned deft, in England in 
the same action with the other defts., not m 
Scotland where he resided, service of the writ 
upon him out of the jurisdiction ought to be 
allowed. 

“ Comparative cost & convenience ” in Ord. XI., 
r. 2, means, not the comparative cost & convenience 
to the person sought to be served only, but to the 
parties generally. 

R. 2 is a rule for the further protection of 
persons resident in Scotland or Ireland, not in 
favour of pltf. desiring to serve the writ there, &, 
if service ought not to be allowed having regard 
to r. 1 only, the case would be still stronger where 
r. 2 applies (liORD Esher, M.R.). 

In my view, it is not the cost or convenience of 
deft, only whom it is sought to serve out of the 
jurisdiction which is referred to by the rule (r. 2), 
but the general cost & convenience of all parties 
to the action. In this case the books of the com- 
pany are in England ; the material witnesses, or 
at any rate most of them, are in England ; the 
prospectus complained of was issued in England. 
Then, again, it appears that it will be necessary 
to have a commission to examine witnesses in 
America ; &, if there were separate actions against 
defts., one in England & the other in Scotland, it 
would be necessary to have two commissions, 
which would materially increase the expense. 
Having regard to all these matters, I think that 
comparative convenience is strongly in favour of 
allowing the three defts. to be sued in one action 
in this country (Lopes, L.J.). 

This is an appeal to the discretion of the court 
against the decision at which the judge at chambers, 
in the exercise of his discretion, arrived. I quite 
agree with what has been said as to the importance 
of not exercising our discretion adversely to the 
decision of the judge in such a case, except upon 
a very clear state of facts. But I think it very 
material to observe that in the present case the 
whole of the facts as laid before us do not appear 
to have been brought before the learned judge, & 
that he himself seems to have gathered that 
there might be other material facts, & expressly 
gave leave to file further affidavits, stating that 
the case was eminently a matter for the Court of 
Appeal. In reference to the construction of 
Ord. XI., r. 1 (gr), there is no doubt that this deft., 
if sued alone, could not have been served in 
Scotland ; but r. 1 (g) can have no other meaning 
than this : viz. that, though a person cannot be 
served out of the jurisdiction if sued alone in this 
country, yet there are cases in which, if the action 
is properly brought in England against other 
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deftfi., it is right that he should be included^ in 
the same action with them. . . . The question 
comes to be one of discretion, turning upon the 
comparative convenience of proceeding against the 
deft, in England or Scotland where he resides. 
In dealing with this question all the circumstances 
of the case must be taken into account, & among 
others, no doubt, the place of residence of the 
deft, to be served out of the jurisdiction. If 
deft, lived on the other side of the globe it might 
be another matter ; but here he lives very little 
further away than if he resided in the extreme north 
of England. The question really is whether, on 
the statements made in these affidavits, it appears 
to be more convenient that the action as against 
the Scottish deft, should be tried in London or in 
Edinburgh. 1 agree that, before making the order, 
we ought to see very plainly that comparative 
convenience is in favour of trying the action as 
against him in liondon (Rigby, L.J.). — Willia>is 
r. Cartwhight, [1895] 1 Q. B. 142, 146-149 ; 64 
L. J. Q. B. 92 ; 71 L. T. 834 ; 43 W. R. 115 ; 14 
R. 98 ; 11 T. L. R. 81, C. A. 

753 . Convenience of plaintiff — Cost to both 

sides.] — In an action to restrain the infringement 
of pltfs.’ trade mark & the sale of defts.’ goods as 
those of pltfs.’, defts. being resident in Ireland, 
& having neither property nor place of business 
nor agents within the jurisdiction, the judge 
discharged an order which he had made in chambers 
on an ex parte application for service of the writ 
out of the jurisdiction, on the ground that the 
action could have been more easily cheaply 
tried in Ireland than in England, notwithstanding 
that a motion was pending in this com*t, on behalf 
of pltfs., for the registration of their trade mark & 
the removal from the register of the defts.’ trade 
mark. 

I certainly tliink a judge is bound to review his 
discretion if axlditional facts are brought to his 
notice. 

As regards the Irish business, it seems to me 
beyond doubt that it ought to be, & is, an Irish 
iiction &: not an English action, <fe that the pro- 
(jeedings ought to be in Ireland <fc not here. In 
the first place, consider the matter of witnesses. 
It may be that the pltfs. would have to take some 
mtnesses over to Ireland. On the other hand, if 
the action proceeds in England the defts. would 
have to bring all their witnesses over here. Again, 
as regards the extremely important question in an 
action of this kind — namely, discovery. If dis- 
covery is to be had against defts. it must be had 
somehow or other in Ireland. The only place 
in which the books can be seen is in Ireland, & 
the examination of the books, both for the pur- 
pose of the action & the trial, & still more for the 
purpose of account, if account is ordered, 
really goes to the root of the action. Therefore, 
there you have to my mind an extremely strong 
reason for proceeding in Ireland. 

Is not that conclusive really cm the question of 
convenience ? I turn to Ord. XI., r. 2, & this is 
what I am to regard : “ The comparative cost & 

convenience of proceeding in England, or in the 
place of residence of deft., or person sought to be 
served. I have not to regard the residence of 
pitf., & though I think the rule does not by any 
means exclude regard to the convenience of the 
pltf., still certainly his convenience is not by any 
means to be the sole guide, for that would really 
be the equivalent for saying that he might choose 
his own forum. What the court is to regard is 
the comparative cost & convenience of pro- 


ceedings as regards both parties in reference to 
the general cost of the action, the cost to both sides. 
The convenience I think ought certainly to include 
dispatch as distinguished from delay. Now, 
regarding it with reference to what I have already 
said about witnesses & about discovery, it seems 
to me that cost & convenience both point to Ireland 
& not to England. That is also the residence of the 
defts., which is a thing I am bound under the rule 
to regard. So that, whether I take it outside the 
rule on the general question, or according to the 
terms of the rule, I tlunk this ought to be regarded 
as an Irish case & not an English case (Keke- 
wiCH, J.). — Kinahan V, Kinahan (1890), 45 Ch. D. 
78, 83, 85, 86 ; 69 L. J. Ch. 706, 708 ; 62 L. T. 
718 ; 38 W. R. 665. 

754. Factors for consideration — Residence of 
parties.} — ^A charter-party having been entered 
into in Scotland between pltfs. & a shipowner, both 
parties being resident in Scotland, on an ex parte 
motion to restrain the shipowner from dealing with 
the ship, which was then at a port within the 
jurisdiction, in a manner alleged to be incon- 
sistent with the charter-party : — Held : having 
regard to the discretion given to the court by 
Rules of Court, 1875, Ord. XI., r. la, it was not 
a case in which the court would grant an injunction 
or direct service of the writ out of the jurisdiction. 
—Ex parte McPhail (1879), 12 Ch. D. 632 ; 48 
L. J. Ch. 416. 

755. .] — D. P., who was born in 

Scotland in 1831, was from the year 1856 to the 
time of his death in 1890 mostly resident in Bolivia. 
In 1882 he married pltf., a native of Bolivia. In 
1886 he returned to Scotland, wdiere he purchased 
an estate ; &, in 1888, again returned to Bolivia. 
In May, 1890, he died in Bolivia, being then on 
his way to return to Scotland. Pltf., claiming to 
be the wife of D. P., procured from the Bolivian 
Coui't, ex parte, a declaration of the deceased’s 
intestacy, & that she w'as entitled to his move- 
ables, including the moveable or personal property 
in England. 1), P.’s next-of-kin, who were his 
four sisters, claiming that at his death the intestate 
was domiciled in Scotland, obtained ex parte 
from the court of Aberdeen a confirmation of their 
title, finding that the deceased died domiciled 
in Scotland, & appointing them executrices dative 
of the deceased ; &, pursuant to such decree, they 
delivered an inventory of the personal estate of 
the intestate in both England & Scotland, in 
accordance with the Confirmation & Probate 
Act, 1858, & found security for the administration 
of the intestate’s personal estate, the greater part 
of wliich was in England, & consisted of a sum of 
£36,000 in the hands of G. & S., who had been 
D. P.’s agents, & were the holders of a power of 
attorney from pltf. to prosecute actions here. The 
personalty in Scotland was of the value of £3,000. 
Pursuant to the above Act of 1858, the confirma- 
tion so obtained in Scotland was sealed by the 
Probate Court here, notwithstanding that a caveat 
had been entered on behalf of pltf., & the four 
sisters of the deceased thereby became the duly 
constituted legal personal representatives of the 
intestate in England. It was, however, intended 
to institute proceedings on pltf.’s behalf in Scotland 
for the revocation of the Scottish confirmation. 
This action was commenced against the execu- 
trices dative <fe O. & S., & pltf. claimed a declara- 
tion that the deceased died domiciled in Bolivia, 
administration, an injunction to restrain Q. & S. 
from paying over the funds in their hands to the 
executrices, or otherwise parting with them except to 
pltf., an injunction to restrain the executrices from 
taking proceedings to recover, & from receiving 
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the in^state’s personal estate, & a receiver. 
The writ was duly served on G. & S. in London, 
& pltf. had, under Ord. XT., r. 1 (/ ), obtained an 
order for service of the writ out of the jurisdiction 
on the executrices : — Held : on motion by the 
executrices to discharge the order for service, 
although the court would on a motion supported 
by proper evidence be justified in granting an 
injunction to restrain the executrices from suing 
G. & S. within the jurisdiction, as such an injunc- 
tion would be an injunction to restrain a thing 
being done within the jurisdiction, consequently 
within Ord. XI., r. 1 (/), yet, under all the 
circumstances of the case, & particularly as the 
Scottish courts had already to some extent seisin 
of the case, & pltf. intended to institute further 
proceedings in Scotland, the order for service ought 
not to stand &> must be discharged. 

A remedy which depends on the will pleasure 
of another person is not a concurrent remedy 
within Ord. XI., r. 2. 

In any view of the case she must have recourse 
to the Scottish courts to establish her claim to 
the moveables there. Considering, then, that she 
must take proceedings in Scotland ; that there is 
no substantial risk of the English personal estate 
being lost to her if removed to Scotland, & that 
security has been given there for the duo adminis- 
tration of the entire estate in both countries, 
& considering that the Scottish courts have to 
the extent above stated seisin of the case, I come 
to the conclusion that the service in Scotland 
ought not to stand. The Bolivian lady ought 
not to be allowed to draw the Scottish ladies across 
the border into the English courts, but must 
pursue them in the courts of tlieir own country, 
which have jurisdiction to do her complete justice. 
I therefore accede to the application, & discharge 
the order for service out of the jurisdiction 
(Chitty, J .). — Be De Penny, De Penny v. 
Christie, [1891] 2 Ch. 03, 71 ; 00 I.. J. Ch. 518 ; 
04 L. T. 521 ; 39 W. R. 571. 

766. Plaintiff.] — Kinaiian v. Kina- 

HAN, No. 753, ante. 

757. Defendant.] — Williams v. Cart- 

wright, No. 752, ante. 

758. Facilities for trying cause 

locally.] — To obtain leave to serve deft, in Scot- 
land, it is not enough to show the amount of the 
claim, that the contract was made & the breach 
of it occurred in London, that pltf. ito also the 
agent of deft, (who signed the contract) reside 
in London, that all pltf.’s witnesses reside in 
London, & that it would be more convenient & 
less expensive to try the action in London than in 
Scotland. The affidavit should go on to show in 
what respect, regard being had to the facilities 
for trying the cause in the neighbourhood of 
deft.’s residence, it would be clieaper & more 
convenient to try in London. 

The judge should have information before him 
as to the comparative convenience of a trial in 
the one place rather than in the other. lie can- 
not be said to have tliis unless he is informed 
whether or not there is at the place where the 
deft, resides a local court which has jurisdiction 
in the matter in question (Grove, J.). — Woods 
V. M‘Innes (1878), 4 C. P. D. 67, 68 ; 27 W. R. 
49. 

759 . Residence of material witnesses.] — 

On the question of convenience, I do not see how 
it can be more convenient to try this case in 
Scotland. Pltf.’s case is that there has been an 
infringement of his patent in England ; & the 
witnesses to prove that the articles in question 
were sold here must necessarily reside here. 


Defts. say that they have a right to sell these 
things in England ; but they cannot want witnesses 
from Scotland to prove that (Mathew, J.). — 
Speckhart V. Campbell, Achnach & Co., [1884] 
W. N. 24 ; Bitt. Rep. in Ch. 196. 

760. .]— Defts. have made an affidavit 

as to the witnesses they intend to call being resident 
in Ireland, & as to the greater convenience of 
trying the action in Ireland ; but I cannot see 
that the witnesses are necessary for the decision 
of the questions as to the vahdity or infringement 
of the patent, & I am unable to see that the case 
can be more cheaply or expeditiously tried in 
Ireland than in England (Stirling, J.). — Wash- 
burn & Moen, etc., Co. v. Cunard S.S. Co. & 
Parkes (.1. C.) & Sons (1889), 5 T. L. R. 692 ; 
6 R. P. C. 398. 

701 , ,] — In an action to restrain the 

infringement of pltf.’s registered trade mark 
against a Scottish company with branch establish- 
ments in England, leave to serve the writ of 
summons out of the jurisdiction was given, as the 
injunction, if granted, could be enforced by 
sequestration against deft, company’s property 
in England. 

The main object of the action is to obtain an 
injunction. The wrong complained of is an 
infringement of pltf.’s trade mark registered in 
England, & the thing sought to be restrained is 
selling in England what pltf. alleges are articles 
infringing liis English trade mark. The c^e, 
therefore, on tlie mere question of jurisdiction, 
falls within Ord. XI., r. 1, & the only point to be 
considered is a question of discretion, namely, 
the proper exercise of the judicial discretion under 
r. 2 of the same Order. The additional facts are 
these : defts. are a Scottish corporation registered 
under the Companies Act, 1862 (c. 89), & their 
head office is in Scotland ; consequently it may be 
lightly termed a domiciled Scottish corporation ; 
it, however, has several places of business in this 
country, at Newcastle, at Manchester & at Hull, & 
on the circular which I have before me the offices 
at Manchester & Newcastle are referred to, as 
well also as one which is not mentioned in the 
evidence in London ; it is plain that defts. are 
carrying on a considerable business in this country, 
& that they are selling here in this country, & 
therefore within the jurisdiction, those articles 
which pltf. says are an infringement of his trade 
mark. As an instance of the mode in which the 
defts. carry on their business pltf. swears, & there 
is no denial of the fact, that an English customer 
of his sent an order to the defts.’ head office, which 
is in Glasgow, & the order was executed through 
defts.’ English office in Manchester ; I have the 
letter before me. Now, in these circumstances, 
would it be right to discharge the order which 
has been made ? I think not, & I think the facts 
which I have stated show that it would be more 
convenient that the action should proceed here, 
because the wrong has been done here. The 
business which pltf. complains of is being done 
here, & it appears to me, if the test of convenience 
is the mode of enforcing the order, that if pltf. 
should succeed in obtaining an injunction it can 
be well enforced in this country. Defts. being a 
corporation, of course, if an injimction were granted 
& disobeyed, the regiilar mode of procedure would 
be by sequestration. After what I have said 
with regard to the business, which seems to be of 
a somewhat considerable character, carried on by 
defts. in this country, it appears that an injunction 
can be effectually enforced in this country. . . . 
Pltf.’s witnesses, according to the affidavits, are all 
here. The acts of infringement which have been 
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committed in this coimtry must be proved or dis- 
proved by witnesses here. Therefore we have 
pltf/s witnesses in this country, & that is sworn to ; 

as to defts.* witnesses, some of them may be in 
Scotland, but if defts. dispute the infringements, 
as it is possible they may, then some of defts.* 
witnesses must also be within the jurisdiction here. 
The result is that I think, when all the facts are 
considered, tliat this is an En^sh case not a 
Scottish case (Chitty, J.). — Ec Burland’s Trade 
Mark, Burland v. Broxburn Oil Co. (1889), 

41 Ch. D. 542, 643, 645, 546 ; 68 L. J. Ch. 691 ; 
60 L. T. 580 ; 37 W. R. 470 ; 6 T. E. R. 433 ; 
1 Meg. 215 ; OR. P. C. 482 ; suhseqne^ii proceedings y 

42 (^h. D. 274. 

762. .] — Kinahan V, Kinahan, No. 

753, ante, 

763. .] — ^Wiij:jams v. Cartwright, 

No. 752, ante, 

764. Place where cause of action arose.] — 

Re Burland’s Trade Mark, Burland v, Brox- 
burn Oil Co., No. 761, ante. 

765. .] — ^Williams v, Cartwright, 

No. 752, ante. 

766. Place where subject-matter of action 

situated — Administration of Scottish trust.] — On 

the marriage of an Englishman, domiciled in 
England, with a Scottish lady, a settlement in 
Scottish form was made of her property, under 
which, after the death of the wife, the property 
went to the children of the marriage, subject only 
to an annuity to the husband. On the death of 
the wife, the only chUd of the marriage, an infant, 
resident with his father in England, commenced 
an action against the trustees to have the trusts 
administered by the court, alleging that the 
trustees improperly refused to allow maintenance 
out of the income. The trust property was aU in 
Scotland, & the trustees all resided there. An 
order having been obtained for leave to serve 
the writ upon the trustees in Scotland : — Held : 
assuming that there was jurisdiction under Rules 
of Court, 1875, Ord. XI., r. 1, to allow service of 
the writ in Scotland, still under the discretion 
given by Ord. XI., r. la, such service ought not 
to be authorised, as it was more convenient & 
proper that the trusts of Scottish property held 
by Scottish trustees upon the trusts of a Scottish 
instrument should be administered by a Scottish 
than by an English court. Semble : under 
Ord. XI., r. 1, there was no jurisdiction to order 
service of the writ in Scotland. — Cress well v. 
Parker (1879), 11 Ch. D. 601 ; 40 L. T. 599 ; 27 
W. R. 897, C. A. 

767. Place where books & documents 

kept.]— Pltf. (who resided in Ireland) & deft, 
entered into a partnership contract executed in 
London (deft, being described as a civil engineer 
of Victoria Street, Westminster) for the con- 
struction of a railway in Ireland. Deft. & his 
family went to reside in Ireland, he having to 
superintend the works in progress. The contract 
provided that the business should be carried on in 
Victoria Street & Ireland, & that the books should 
be kept at Victoria Street. After a very short 
time this clause was abandoned & the business Sc 
the books were carried on Sc kept in Ireland. 
Disputes having arisen, pltf., while residing for a 
short time in England, obtained leave from the 
chief clerk, upon an ex parte application in 
chambers, to issue Sc serve out of the jurisdiction 
a writ in an action for the taking of the accounts 
Sc for the appointment of a receiver Sc manager ; — ■ 


Held: under Rules of Court, 1875, Ord. XI., 
IT. 1 A: la, the application of pltf. was improper, Sc 
the writ must be discharged -mth costs. — Totten- 
ham V, Barry (1879), 12 Ch. D. 797 ; 48 L. J. Ch. 
641 ; 28 W. R. 180. 

768. .] — Kinahan v. Kinahan, No. 

753, ante, 

769. .] — Williams v. Cartwright, 

No. 762, ante, 

770 . Double litigation.] — This case raised 

intricate Sc important considerations affecting the 
concurrent jurisdiction of the English & Irish 
courts with respect to English trust property 
invested in land in Ireland. Pltf., an infant 
beneficiary under a marriage settlement, brought 
the above action for execution of the settlement 
trusts, & to make good alleged breaches of trust, 
by which the trust fund had been invested on 
mortgage of land in Ireland Sc lost unless it could 
be foUowed into first Sc second mortgages affecting 
the land. There were several defts., some residing 
in this country Sc some in Ireland. Defts. in this 
coimtry were the representatives of a deceased 
trustee Sc the personal representative of another 
person charged with being privy to Sc participating 
in the alleged breaches of trust. The narties in 
Ireland were the surviving trustee of tne settle- 
ment (who was also by devolution owner of the 
mortgaged estates Sc claimed to be beneficially 
entitled to the first Sc second mortgages) Sc two 

ersons holding sub-mortgages alleged to have 

een made in breach of trust. The surviving 
trustee Sc the two sub-mortgagees were served 
with the writ in Ireland. The surviving trustee 
submitted to the jurisdiction, but the sub-mort- 
gagees moved to discharge the order for service 
out of the jurisdiction on two grounds : (1) tlmt 
the cause of action against them was one in which 
no parties within the jurisdiction were interested, 
Sc that consequently there was no jurisdiction to 
make the order (vide Rules of 1883, Ord. XI., 
r. 1 (g)) ; Sc (2) that any question so far as they 
were concerned might effectually be raised in 
proceedings now pending for sale of the mort- 
gaged estates in the Land Court in Ireland upon 
the ruling of the schedule of encumbrances Sc 
consequently that the court ought not to exercise 
the jurisdiction even if it possessed it (vide Ord. 
XL, r. 2). 

With regard to defts.’ first ground of objection, 
in my opinion all defts. are necessary parties to 
the action, wherever it might be tried. The cause 
of action was the same against all, although the 
remedies against Sc the liabilities of the different 
defts. were different. With regard to the second 
objection, if I were to uphold it, either the parties 
resident in England would have to be served with 
the proceedings in Ireland, or two sets of pro- 
ceedings would have to be carried on, one in 
England Sc the other in Ireland. In the first 
alternative the parties resident in Et^land would 
raise exactly the same objection in the Irish 
courts to being taken to Ireland, Sc the result 
would be a dea^ock. In the second alternative 
there would also be two sets of proceedings, one 
in England Sc the other in Ireland, in each of which 
all the same evidence would have to be gone 
through. Therefore, on the ground of comparative 
cost & convenience, I come to the conclusion 
that the action in this court ought to continue 
as at present constituted. Sc tnat the defts. 
were properly served (Chitty, J.). — Seymour 
V. Seymour, [1888] W. N. 17 ; 4 T. L. R. 

260. 

771. .] — ^Williams v, Cartwright, 

No. 762, ante. 
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772 , Scottish courts already having seisin 

of case.] — Re De Penny, De Penny v, Christie, 
No. 766, anU. 

778. Possibility of enforcing remedy.] — 

A summons by T., a manufacturer, resident in 
Scotland, for leave to rej^ter a trade mark, was 
pending before North, ,T,, & was opposed by J., 
also resident & carrying on a similar manufacture 
in Scotland, on the ground that the mark was 
similar to one belonging to J. J. applied for leave 
to issue a writ against T. for an injunction & 
damages, on the ground that T. was selling his 
goods in England in such a way as to lead the 
public to believe that they wore J.’s goods. J. 
deposed that the same witnesses would be required 
on the summons & in the action, & that it would 
be most convenient & would save ^eat expense 
if the action was brought in England, or that the 
summons &; action could be tried together : — 
Held : as an injunction in England could only be 
e^orced against agents of T., & not against 
himself, leave ought not to be given to issue the 
writ, the matter being one which was better left 
to the courts of Scotland. 

If an injunction were granted by an English 
court, that court could not enforce it against the 
deft, himself, but only against his servants & 
agents in England, who are not the persons 
primarily responsible. On the other hand, a 
Hcottish court could enforce its orders against 
deft, himself, & this being so, I think that there 
is no sufficient reason fov withdrawing the case 
from the Scottish courts. The application will 
therefore be refused (Cotton, L.J.). — Marshall 
r. Marshall (1888), 38 Ch. D. 330, 331, ,332; 
69 L. T. 581, C. A. 

774. Burland’s Trade Mark, 

Burland V, Broxburn Oil Co., No. 701, a 7 ite. 

775. Dispatch — As distinguished from 

delay.] — Kinahan i\ Kinaiian, No. 753, ante. 


Sect. 0.— AGREEMENT AS TO SERVICE. 

R. S. C., Ord. XL, r. 2A. Notwithstanding anything contained 
in Rule 1 of this Order, tlio parties to any Contract may agree 
(a) that the High Court of Justice shall liave jurisdiction to 
entertain any action In respect of such contract, and, moreover 
or in the alternative, (ft) that service of any Writ ot Summons 
in any such Action may be oiTected at any place wltliin or out 
of the Jurisdiction on any party or on any person on behalf of 
any party or in any manner specified or indicated in such 
(’ontract. Service of any such Writ of Summons at tlie place 
(if any) or on the party or on the person (if any) or In the 
manner (if any) siieelflod or indicated In the Contract shall 
be deemed to be good and effective service wherever the parties 
are resident, and if no place or mode or person be so specified 
or Indicated, service out of the jurisdiction oi such Writ may 
be ordered. 

776. Appointment of agent within jurisdiction 
to accept service.] — ^A contract for delivery & 
acceptance of certain quantities of copper, between 
a company whose registered office was in the 
United Kingdom & a company incorporated under 
decrees & articles of association according to the 
law of France, with their principal office in Paris, 
& having no place of business in the United 
Kingdom, contained a clause that same should be 
construed according to EngUsh law, & that a firm 
of metal-brokers in I-»ondon should be agents for 
the French company, “ on whom any writ or 
other legal process arising out of the contract 
might be served.’’ Subsequently the French 
company was declared to be in judicial liquidation 
under the direction Sc supervision of the Tribunal 
of Commerce of the Seine : — Held : service 


of a writ in an action by the Enjglish company 
upon a member of the firm named in the contract 
was a good service, although not a service within 
the Rules of the Supreme Court. — T harsis 
Sulphur & Copper Co., Ltd. v. Soci6t6 des 
Mi5:taux (1889), 68 L. J. Q. B. 435 ; 60 L. T. 
924 ; 38 W. R. 78 ; 6 T. L. R. 618, D. C. 

777 , ,] — In a contract of sale made 

between pltfs. & defts., it was agreed that the 
service of proceedings upon a party residing or 
carrying on business in Scotland or Ireland by 
leaving the same at the office of an association in 
London, together with the posting of a copy of 
such proceedings to the address in Scotland or 
Ireland of such party, shoffid bo deemed good 
service. Defts. were domiciled carried on 
business in Scotland. Pltfs. brought this action 
against defts. in respect of the contract of sale, & 
the writ was served in the manner provided by 
the contract : — Held : the agreement as to service 
was valid & binding, & defts. were not entitled 
to have the service of the writ set aside. 

Tharsis Sulphur Company v. SociMd des MStauXt 
No. 776, ante, approved. 

British Wagon Company, Limited v. Gray, No. 
779, post, distinguished. — M ontgomery v. Lieben- 
thal [1898] 1 Q. B. 487 ; 67 L. J. Q. B. 313 ; 78 
L. T. 211 ; 46 W. R. 292 ; 14 T. L. R. 201 ; 42 
Sol. Jo. 232, C. A. 

778, .] — ^By an indenture dated Dec. 2, 

1922, deft, mortgaged his reversionary interest in 
certain trust funds in favour of pltfs. By this 
indenture it was agreed & declared that in case 
pltfs. should take, or desire to take, any legal 
proceedings against deft, for the purpose of 
enforcing the mortgage by foreclosure or other- 
wise, A deft, sliould not be within the jurisdiction 
of the English courts, or liis address should not 
be known to the pltfs., or pltfs. should not be 
able to find deft., or for any other reason should 
not be able to effect prompt service upon him, 
it should be lawful for pltfs. to serve any writ 
or summons by leaving the same or a copy thereof 
with their secretary or actuary for the time being, 
tV such service should be deemed to be good 
personal service of the document upon the deft. 
Deft, was resident in America. On Nov. 4, 1927, 
pltfs. wrote to deft, at his last known American 
address, pointing out that two instalments of 
interest on liis loan to Oct. 1, 1927, were owing. 
To this letter pltfs. received no reply, & after 
communicating with the solicitors who had acted 
for deft, on the occasion of the mortgage, & 
ascertained that such solicitors were imable to 
get into touch with deft., i^ltfs. decided to proceed 
by way of foreclosure, & instructed their solicitor's 
accordingly. On Ma«'ch 23, 1928, a copy of the 
originating summons was served on the secretai*y 
& actuary of pltfs. as provided by the mortgage. 
The adjourned summons came before the master 
on June 11, 1928, when he adjourned it to the 
judge in chambers, mainly because of the manner 
in which service of the originating summons 
had been effected. On the summons coming 
before the judge in chambers on June 19 he 
adjourned it into court, & the question whether 
the service of the summons was effective now came 
on for argument. 

Moyitgomery, Jones Co, v. Liehenthal d: Co,, 
No. 777, ante, is the latest authority for the proposi- 
tion that a person domiciled outside the jurisdiction 
might contract that service of a writ or summons 
on an agent in England was valid. I hold, there- 
fore, on the authorities, that I am not in a position 
to say that the service of the summons in the 
present case is not good service (Tomtjn, .1.). — 
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Sect, 0 . — Agreement as to service. Sects. 7 8: 

Sub-secis. 1 2, A., C., V. (a) dr {b).] 

Reveksionary Interest Society, ]jTd. v. Lock- 
ing, [1928] W. N. 227. 

779. Agreement by person domiciled or 
ordinarily resident In Scotland — For service on writ 
in Scotland.] — ^An agreement by a person domiciled 
or ordinarily resident in Scotland that a writ for 
breach of contract arising within the jurisdiction 
may be served on liim in Scotland does not 
authorise the court to direct service of such a 
WTit in Scotland, as to do so would be in direct 
contravention of Ord. XI., r. 1 (e).— British 

Wa(jon Co. r. (iRAY, (1899] 1 Q. B. 35; 05 
J.. .7. g. B. 75 ; 73 L. T. 498 ; 41 AV. B. 113 ; 12 
T. h. B. 01 ; 40 Sol, .lo. 83, (\ A. 


Se(-i. 7. probate actions. 

R. S. C., Ord. XI., r. 3. In Probate actions service of a wit 
of summons or notice of a writ of summons may by leave of tlie 
Court or a Judge be allowed out of tbo jurisdiction. 


Sect. 8. LEAVE FOR SERVICE OUT OF 
JURISDICTION. 

ScR-.sE(T. 1 . -Necessity for Leave. 

R, S. C., Ord. II., r. 4. No vrit of summons) for service out of 
the jurisdiction, or of v\hicb notice ib to be given out of ihe 
jurisdiction, shall be issued v\ it bout the leave ot the Court or a 
J udge. 

Discretion to grant or refuse leave.] — aS'c^ Sect. 4, 
sub-sect, 2, ante. 

780. Leave essential.] — 1*reston r. L\M()Nt, 
No. 820, post. 


Scb-sect. 2.— Ai’Pi.ication for Lewe. 

A. To tvhoyyi inade. 

To Judge in chambers — ^Not to master. Registrar, 
or District Registrar.] — See R. S. C., Ord. XXXV., 
r. 0, Part XXXVI., Sect. 0, post ; Ord. lAA"., r. 12 
(b), Part LXV., Sect. 2, sub-sect. 2, post ; Ord. LV^, 
r. 15, Part LXXI., Sect. 15, sub-sect. 1, post, 

781. Leave to amend granted by master — 
Adding defendants out of Jurisdiction.] — ^A master 
may give leave to amend the writ by adding defts. 
out of the jurisdiction, but the writ cannot be 
served out of the jurisdiction without the order 
of a judge.— Bfrt v. Bowen (1891), 8 T. L. B. 28. 

B. JIow made. 

782. Applications for leave to issue & leave to 
serve — Made simultaneously or separately.] — ^Appli- 
cations for leave to issue a writ for service out of 
the jurisdiction, for leave to servo out of the 
jurisdiction the writ when issued, should be made 
in chambers ; such api)lications may be made 
either simultaneously or separately. 

Evidence is only requisite upon the application 
for leave to serve, If the apj)lications are sim^- 
taneous, the aliidavit in support of the application 
for leave to serve should be intituled in the matt<?r 
of the intended action, if separate, in the action — 
Ntioand V. Stioand (1882), 19 Ch. D. 400* *51 
L. J. Oh. 446 ; 30 W. R. 312. 


C. Second Application. 

I 783. Right to make — Failure of first applica- 
tion considered in granting leave.] — In considering 
whether this was a proper case for service out of 
ihe jurisdiction, it must first he remembered that 
this is the second application to serve notice of 
writ on the bank. 1 do not say that the first 
application is a bar to a subsequent one, but it is 
a circumstance whicli the court must consider 
before granting leave (Fry, L.J.).— Strauss A: 
Oo. V. Goldschmid (1892), 8 T. L. B. 512. 

784. Insufficient disclosure on first applica- 

tion.] — Inasmuch as the application is made 
ex parte ^ full <fe fair disclosure is necessaiy, as in 
all ex parte applications, A a failure to make sucli 
full & fair disclosure would justify the court in 
discharging the order, even altliough the party 
might afierw^ai'ds be in a j)osition to make another 
application (Fahwei^., J^.J.).- - The: Hagen, 1 1908] 
189, 201 ; 77 ].. J. }\ J24 ; 98 J.. T. 891 ; 21 
T. J.. B. 411 ; 11 Asp. M. J.. (\ 00, C\ A. 


/). Affidavit or other Bvldencc in Si(])]>ort. 

(a) hi (General. 

R. S. C., Ord. XL, r. 4. Every application for leave to serve 
such writ or notice on a defendant out of the jurisdiction shall 
be supported by affidavit, or other evidence, stating that in the 
belief of the deponent the plaintiff lias a good cause of action, 
and showing in wliat place or country such defendant is or 
probably may be found, and whether such defendant is a British 
subject or not, and the grounds upon wliicli tlie application is 
made ; and no such leave shall be granted unlesh it shall be 
made sufficiently to ai)pcar to the Court or Judge that the ease 
is a i>ropcr one for service out of the jurisdiction under this 
Order. 

785. Evidence only requisite upon application 
for leave to serve — Simultaneous or separate 
applications for leave to issue & leave to serve.] — 
Stioand r. Str.\ni>, No. 782, ante. 

786. Evidence as to domicil — Action trans- 
ferred from county court.]— Wood v. Middleton, 
No. 000, ayde. 

{h) Affidavit in 

See B. S. (\, Ord. XI., r. 4, supra. 

787. Whether affidavit essential.] — This was an 
application e.v parte for the service of tlie writ/ 
in an action for partition upon some of defts. out 
of the jurisdiction, under Buies of Court, 1875, 
Ord. XT., r. 3. The A^ice-Chancellor required an 
affidavit to be made before gi*anting the ajiplica- 
tion. "Randajj. v. Campbell, [1877] W. N. 201. 

788. ,] — Dickson v. Law A Davidson, 

No. 799, post. 

789. Right to have facts placed upon affidavit 
— Objection to evidence at chambers — Amendment 
of indorsement.] — The provisions of Ord. XXVIII. 
as to the amendment of indorsements A pleadings 
apply to writs issued for service out of the juiis- 
diction, A a statement of claim indorsed on such 
a writ may be amended without the necessity 
of re-serving the writ or notice thereof upon deft, 
after amendment. 

Wliere leave for such amendment is necessary, 
pltf. must show that the amended claim is in 
respect of a cause of action which would have 
entitled him, had it been preferred in the first 
instance, to leave to issue a writ for service out 
of the jurisdiction. 

In the second jilace, it is contended that the 
amendment was made upon a statement of facts 
which was not verified by affidavit. If the party 
takes the objection at chambers tliat the judge 
has not the proper evidence before him, he cannot 
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make the order ; the opposing party is entitled 
to have the facts upon which the order is founded 
placed upon affidavit, upon terms as to costs in 
proper cases. I am, however, not satisfied in the 
present case that the point was taken before the 
judge in chambers. The appeal must be dismissed 
(Cave, J.). — Holland v. Leslie, [1894] 2 Q. B. 
346, 348, 450 ; 63 L. J. Q. B. 679 ; 71 L. T. 33 ; 
42 W. R. 660, 677 ; 10 T. L. R. 566 ; 38 Sol. 
.To. 631, 678 ; 9 R. 743, C. A. 

790 . How intituled.] — When it is necessary to 
serve a writ in an action on a deft, out of the 
jurisdiction there must be an affidavit in support 
of the application, & the order made under Rules 
of Court, 1876, Ord. II., r. 4, will provide, if 
necessary, for service of interrogatories, & also 
for the issuing of an injunction, if it should be 
applied for ex parte. The affidavit should be 
intituled in the contemplated action, also in 
the Judicature Acts. - Young v. Brassey (1875), 
1 Ch. D. 277 ; 45 L. .1. Ch. 142 ; 24 W. R. 110 ; 
1 Char. Pr. Cas. 88. 

791 . .] — An affidavit to ground a motion 

for liberty to issue a writ for service out of the 
jurisdiction should be entitled “ In the matter of 
a proposed ” pltf. & deft. — Blake v. Lever (1880), 
0 L. R. Ir. 470. 

792 . .]— Stigand v. Stigand, No. 782, ante. 

793 . By whom made — Any person who can 
swear to facts — Secretary of plaintiff.] — The 

evidence requued by Rules of Com*t, 1875, 
Ord. XI., r. 3, of the grounds on which an apidica- 
tion for service of a writ out of the jurisdiction 
is applied for must be evidence to jirove that 
there is a cause of action, &: that such cause of 
action arose within the jurisdiction ; but the 
court will not allow such evidence to be contro- 
verted, or go into the merits of the case. A com- 
pany registered in England for working a mine 
in Australia brought an action against persons 
connected with the formation of the company 
making a primd facie case for relief in respect of 
acts within the jurisdiction. The court refused 
to make an order under Ord. XI., r. 1, for service 
of the writ in Australia upon one of defts. who 
was a British subject, until pltfs. xiroduced an 
affidavit by their secretary that he was informed 
&. believed that there was a good cause of action 
within the jurisdiction. 

It is unnecessary that the pltfs. should make 
the affidavit themselves. Anybody who can 
swear to it can make the affidavit (Bramwell, 
J.A.). — Great Australian Gold Mining Co. v. 
Martin (1877), 5 Ch. D. 1 ; 46 L. J. Ch. 289 ; 35 
L. T. 874 ; 25 W. R. 246, C. A. 

794 . Responsible person.] — Appeal 

from an order to set aside an order made giving 
pltfs. leave to issue a concurrent writ against 
deft., <fe to serve it upon him in the manner 
specified below. 

Pltfs. claimed £77 19.v. lOd, for fees for work 
done & money expended as solicitors to the 
administrators (of whom deft, was one) of the 
estate of Elizabeth, who died on Jan. 29, 1923, 
leaving her surviving three sons, of whom deft, was 
the eldest, & three daughters, of whom one was 
Evelyn, spinster. After disputes & differences had 
arisen between the members of the family, in the 
course of which pltfs. acted for Evelyn Nathan & 
her sisters, & Messrs. Grundy & Co. acted for 
deft., ultimately it was agreed that a grant of 
letters of administration to Evelyn & the deft, 
jointly should be applied for upon the understand- 
ing that each administrator should act only upon 
the advice of his or her solicitor. On 8ept. 21, 
1923, after the proper proceedings had been gone 


tlirough, letters of administration were granted 
to Evelyn & to deft, jointly. On Sept. 30, 1924, 
pltfs. sent to deft.’s solicitors their bill of costs for 
work done by them in the administration, amount- 
ing to £70 10s. 2d.i So afterwards two supplemental 
bins amounting to £7 9s. 8d. Early in 1925 Evelyn 
changed her solicitors. Pltfs. subsequently ascer- 
tained that the assets of the estate amounted to 
about £345 & the debts to about £117 in addition 
to those specified in the affidavit leading to the 
grant of administration, & that the administrators 
purported to have paid all the creditors, including 
deft.’s solicitors in full, without making provision 
for pltfs.’ costs. Thereupon, through their London 
agents, pltfs. drew up a statement containing 
these facts, So submitted it to the Council of the 
Law Society, who expressed the view that the 
charges So disbursements of pltfs. So of the solicitors 
to deft, ought to have been “ included in one bill 
limited to items properly chargeable in the 
effective administration ” ; that that bill should 
have been paid in priority to the other creditors ; 
So that the administrators So their sureties were 
responsible for the correct administration of the 
estate. So consequently for the proper costs, to 
the extent of tlie estate. On March 21, 1928, 
pltfs. brought the action claiming £77 198. lOd. 
for work done So money paid, as above stated. 

The power of our Superior Courts to aUow 
service out of the jurisdiction must be exercised 
with great care So circumspection. In some 
countries it is looked upon with great disfavour. 
R. S. C., Ord. XI., lays down the conditions upon 
which the leave may be given. One of these is 
That the affidavit in support of the application 
for leave should state that the deponent believes 
that pltf. has a good cause of action. In my 
view a statement to that effect is vital. So the 
court ought not to grant leave unless the applica- 
tion is supported by the evidence on oath of a 
resjxinsible person that he believes in pltf.’s claim, 
&: it would be a very bad precedent to grant the 
application in the absence of such testimony 
(SCRUl'TGN, L.J.). 

The appeal was allowed. So the order for service 
out of jurisdiction was set aside. — Vaudrey v. 
Nathan, [1928] W. N. 154, C. A. 

795. Contents of affidavit — Statement of cause 
of action.] — Great Australian Gold Mining 
Co. V. Martin, No. 793, ante. 

796. .] — Where a pltf. has obtained 

leave under Rules of Court, 1875, Ord. XI., to 
serve a writ out of the jurisdiction, & deft, moves 
to discharge the order, affidavits are admissible 
to contest the question whether the cause of action 
arose within the jurisdiction. In cases where deft, 
is resident in Scotland or Ireland, the omission 
of the statement that ho is a British subject is not 
material. Rules of Court, 1875, Ord. XI., r. la, 
giving a discretion to the judge when deft, resides 
in Scotland or Ireland, only relates to actions 
on contracts. So will not be applied to other 
actions. 

The rule means that the facts stated in the 
affidavit must show a good cause of action ; it is 
not necessary to say in words : “ there is a cause 
of action.” Certainly no court would discharge 
an order properly mcide because the affidavit did 
not contain that which it is directed it should 
contain when the matter so directed is a wholly 
immaterial one. So one as to which there is no 
question (Jessel, M.R.). — Fowler v. Barstow 
(1881), 20 Ch. D. 240; 51 L. J. Ch. 103; 45 
L. T. 603 ; 30 W. R. 112, C. A. 

797 . .] — Shearman v. Findlay, 

No. 668, ante. 
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Sect* 8 . — Leave for aenttce out of juriadiciion : Sub^ 
aect, 2, D, (h) ; aub-aecU 3.] 

798. .] — In my experience, it very 

seldom happens that the affidavit in support of 
the ex parte application under that order, notwith- 
standing that it is generally mawie by pltf.’s 
solicitor, strictly or satisfactorily complies with 
the exigencies of the order. In this particular 
case there is this extraordinary omission in the 
solicitor's affidavit, that there is no plain simple 
statement of the belief that pltfs. have a good 
cause of action (Kekewich, J.). — Kinahan v* 
Kinahan (1890), 45 Ch. D. 78, 83 ; 69 L. J. Ch. 
706 ; 62 L. T. 718 ; 38 W. K. 656. 

799. .] — writ was issued against 

Sc served upon a sole deft., who was within the 
jurisdiction, lie applied for leave to issue a 
third-pai’ty notice against D., who was out of the 
jinisdiction. On the hearing of this application 
the judge directed that D. should be added as 
deft., & gave pltf. leave to add D. &; to amend the 
writ. Sc to serve the amended writ upon D. out of 
the jurisdiction. No affidavit had been made, 
as required by Ord. XI., r. 4, that pltf. had a good 
cause of action, ete. The amended writ was 
served on D. out of the jurisdiction, but it did not 
bear the indorsement, prescribed by Form No. 6 
in Appendix A. to the Rules of the Supreme Court, 
for a writ to be served out of the jurisdiction : — 
Held : these omissions were mere irregularities 
Sc not matters of substance, & they did not entitle 
1). to have the amended writ & the service thereof 
upon him set aside. 

When there is enough to satisfy the court that 
pltf. has a good cause of action, the absence of a 
formal affidavit to that effect is not a matter of 
substance ; & though, if my attention had been 
directed to the point when I made the order, I 
should have required such an affidavit to be made, 
I do not think I am bound by reason of its absence 
now to set aside the service of the writ (North, J.). 
— Dickson v. Law & Davidson, [1895] 2 Ch. 
62, 65 ; 64 L. J. Ch. 490 ; 72 L. T. 680 ; 43 W. R. 
596 ; 39 Sol. Jo. 396 ; 13 R. 431. 

800. .] — ^Vaudrey V. Nathan, No. 

794, ante. 

801. Fair & full statement of facts on 

which application depends.] — Now, I do not for a 
moment intimate an opinion that persons applying 
for ex parte orders of this kind ought not fffily & 
fairly to state the facts on which their application 
depends, but fully as 1 adhere to that riile, it is 
in my opinion too late for deft., who has lain by 
without taking any steps for more than twelve 
months, to ask us to interfere on the ground of 
those alleged iiTegularities, however, much we 
might have attended to them if, immeffiately after 
the service had been made, he had applied on those 
grounds to discharge the order for service (Cotton, 
L.J.). — Reynolds v* Coleman (1887), 36 Ch. D. 
463, 461, 462, C. A. 

802. .]— The Hagen, No. 784, ante. 

808. General statement Insufficient.] 

— This was an appeal from a decision of the master 
that an affidavit produced was insufficient under 
the above rule (1875, Ord. XI., r. 1) to enable 
him to make an order for service of a writ out of 
the jurisdiction. The affidavit stated that the 
cause of action arose within the jurisdiction, & 
that it was for money paid by pltf. for deft., & 
interest thereon, & that deft, was bound to in- 
demnify pltf. 

The general affidavit tliat the cause of action 
arose -within the jurisdiction is not now sufficient ; 
what is requisite is pointed out by the nile. Amend i 


your affidavit by stating that the money was paid 
m London (Lush, J.). — ^Anon., [1876] W. N. 202. 

804. Misstatements of fact — Show- 

ing overwhelmingly good cause of action.] — ^Where 
an ex parte application is made to the court, the 
person making it must observe uberrima fidea ; 
otherwise he is liable to have the order discharged 
at the instance of the person against whom it has 
been obtained. 

Where an ex parte order had been made, under 
Ord. XI., r. 4, for service of the writ of summons 
in an action upon defts., who were resident out 
of the jurisdiction, but the affidavit upon which 
the order was obtained contained misstatements 
of fact, which had the effect of showing that pltfs. 
had primd facie an overwhelmingly good cause of 
action, the court held that Ord. XI., r. 4, must be 
strictly enforced, & therefore the order for service 
out of the jurisdiction must be discharged. — 
Peru Republic v. Dreyfus Bros. Sc Co. (1886), 
66 L. T. 802 ; 3 T. L. R. 96. 

806. Insufficient disclosure.] — ^Plas- 

KITT V. Eddis, No. 715, ante. 

806. Material misrepresentation.] — 

W., a London fruiterer, issued a writ of summons 
& served it personally on M. in Scotland, to recover 
a debt of £47 money due. W. made an affidavit 
that there was no local court having jurisdiction 
in Scotland, whereon the judge gave leave to serve 
M. in Scotland. M. entered appearance in the 
High Court, Sc applied to set aside -writ Sc service 
on the ground that there was a local county court 
having jurisdiction : — Held : the writ Sc service 
must be set aside as contrary to the Judicature 
Acts, & the entering of appearance did not estop 
M. from so applying. — White v. MacGregor 
(1882), 46 J. P. 776. 

807. .] — An application for 

leave to issue a writ for service out of the juris- 
diction ought to be made with great care Sc looked 
at strictly. If a material representation upon 
which the leave was obtained in the first instance 
turns out to be unfounded, pltf. ought not to be 
allowed, when an appheation is made by deft, to 
discharge the order for the issue of the -writ Sc 
the service, to set up another & a distinct cause 
of action which was not before the judge upon 
the original application (Romer, L.J.). — Parker 
V. Schuller (1901), 17 T. L. R. 299, C. A. 

808. ** Place or country where defendant 

is or probably may be found ’’ — British naval 
officer on board a warship.] — Ord. XI., r. 4, pro- 
vides that an application for an order to serve 
a writ on deft, out of the jurisdiction shall be sup- 
ported by an affidavit showing “ in what place or 
country such deft, is or probably may be found.” 
Evidence that deft, is on board one of His Majesty’s 
ships in the Mediterranean is insufficient to sup- 
port an application for such an order, because it 
fails to show within sufficient limits the place or 
country in which deft, is or probably may be found. 
— Seagrovb V. Parkp, [1891] 1 Q. B. 561 ; 60 
L. J. Q. B. 865, D. C. 

809. .] — The judge in chambers 

was asked to extend the eight days fixed by the 
ordinary form of writ of summons as the time 
after service for entry of appearance. Proof was 
given that deft, was a naval officer serving on 
a British ship off the West Coast of Africa, 
Sc the case of Seagrove v. Parka, No. 808, anie, 
was cited to show that deft, could not be served 
under Ord. XI. The judge made the order, & an 
ordinary writ for service within the jurisdiction 
was issued, giving deft, ninety days to appear 
Instead of the ordinary eight days.-^pRASBR v. 
Akers (1891), cited in 36 Sol. Jo. 477. 
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810. Whether such defendant is a 

British subject or not ’’ — ^Defendant resident In 
Scotland or Ireland.]— As regards r. 3 [Rules of 
Court, 1876, Ord. XI.] it is said that it must be 
taken literally, & that the order was not made 
upon proper materials because it was not stated 
that deft, is a British subject. I cannot allow 
such an objection as that to prevail. I do not 
think it would be right to hold that that is so vital 
a matter that the amdavit, which does not contain 
those words, must be considered to be bad, & that 
I must discharge the writ even if there be merits 
in reference to it. There are, however, no such 
merits in the present case. No doubt the par- 
ticular clause in reference to Scotland & Ireland 
existed before, & had reference to service upon 
forei^ers, as to whom it might be taken into 
consideration by the judge in giving leave that the 
court was dealing with persons not under the 
allegiance of Her Majesty, & therefore the court 
was to consider the propriety of giving them notice 
of the case against them, &> in the proceedings 
they were told that they were under the juris- 
diction of a foreign court, or at all events that they 
were not domiciled in this country (Hall, V.-C.). — 
Tottenham v, Barry (1879), 12 Ch. D . 797 ; 48 
L. J. Ch. 641 ; 28 W. R. 180. 

811. .] — Fowler v. Barstow, 

No. 796, ante, 

812. Whether conformity with words of 

rule essential.] — Fowler v. Barstow, No. 796, ante, 

818. .] — My rule is to look through 

the affidavit or affidavits to see that one or more 
of the cases mentioned in the several rules of 
Ord. XI. is fairly met. Generally, 1 require that 
the affidavit should be in conformity with the very 
words of the rule ; but if the substance is there, I 
sometimes, though not without hesitation, do not 
insist upon exact compliance with the language 
of the rule (Kekewich, J.). — Collins v. North 
British & Mercantile Insurance Co., Pratt 
V . Same, [1894] 3 Ch. 228, 234, 235 ; 63 L. J. Ch. 
709 ; 43 W. R. 106 ; 8 E. 470. 

Comparative cost & convenience — Defen- 
dant resident in Scotland or Ireland.] — See Sect. 5, 
sub-sect. 2, ante* 


Sub-sect. 3. — Order gi\T[ng Leave. 

R. S. C., Ord. XL, r. 6. Any order giving leave to effect such 
service or rive such notice shall limit a time after such service 
or notice within which such defendant is to enter an appearance, 
such time to depend on the place or country where or witliin 
which the writ is to be served or the notice given. 

Objections to order after appearance.] — See 

Part XIV., Sect. 13, sub-sect. 6, post. 

Setting aside order.]— -jS'ee Part XIV., Sect. 13, 
post. 

814. Imposition of terms — Discretion of court.] 

— Service out of the jurisdiction is purely dis- 
cretionary, & consequently the court has power to 
impose terms upon the parties (Stirling, J .). — 
Washburn & Moen, etc., Co. v. Cunard S.S. 
Co. & Parkes (J. C.) & Sons (1889), 5 T. L. R. 
692; 6R. P. C. 398. 

gl5. Limitation of plaintiff’s claim.] — 

A writ having been issued for service out of the 
jurisdiction under the Common Law Procedure 
Act, 1862 (c. 76), s. 18, deft, applied on affidavit 
to set it aside, on the ground that the cause of 
action did not arise within the jurisdiction ; & 
the court, not being satisfied that pltf. did not 
intend to sue for matters not arising within the 


jurisdiction, made an order to set aside the writ, 
unless pltf. would give an undertaking to prove 
a cause of action arising within the jurisdiction 
& to confine himself to that cause of action. — 
Diamond v. Sutton (1866), L. R. 1 Exch. 130 ; 

36 L. J. Ex. 129 ; 13 L. T. 800 ; 12 Jur. N. 8. 
319; 14W. R. 374. 

816 . Abuse of process.] — ^An order 

having been obtained under Ord. XI., r. 1 (c), 
for service of notice of a writ out of the jurisdiction 
in an action for the price of goods supplied, & 
service having been effected accordingly, deft, 
applied to a judge at chambers to rescind the order 
& set aside the subsequent proceedings under it. 
The judge, being doubtful on the affidavits used 
whether there had been any breach of the contract 
within the jurisdiction, refused the application, 
but ordered that pltf.’s claim should be limited to 
the recovery of the price of goods in respect of which 
it might appear at the trial that the writ could 
have been properly served out of the jurisdiction : 
— Held : the order of the judge at chambers was 
rightly made. 

Service of notice of writ out of the jurisdiction 
cannot be obtained without the process of the 
court, whether service out of the jurisdiction 
shall be allowed or not is now a matter for the 
discretion of the judge in the same way as it was 
tmder the old practice. There is no absolute 
right strictissimi juris, when there has been a 
breach of the contract within the jurisdiction, 
to have service out of the jurisdiction. When 
the matter comes before the judge at chambers 
it is for him to consider whether there is a real 
danger that pltf. may be unjustly &> unnecessarily 
bringing deft, into the jurisdiction of the English 
courts, whether the application is made bond fide, 
& whether the action appears to be based upon any 
breach of the contract within the jurisdiction. 
In exercising his discretion what more natural & 
simple than that the judge should impose an under- 
taking upon the pltf. that he will not abuse the 
process of the court P Nothing more than that 
has been done here, & 1 believe that what has been 
done is in accordance with the old practice ; at 
all events it is a very natural & simple mode of 
exercising the discretion (Bowen, L.J.). — Thomas 
V , Hamilton (Duchess Dowager) (1886), 17 
Q. B. D. 592, 596, 697 ; 55 L. J. Q. B. 655 ; 
55 L. T. 385 ; 35 W. R. 22 ; 2 T. L. R. 905, 
C. A. 

817. Part of claim outside R. S. C., 

Ord. XL, r. 1.] — On motion to discharge an order 
giving leave to serve a writ out of the jurisdiction 
(part of the claim only being within Ord. XI., r. 1), 
the order was allowed to stand ; but it was oidered 
that pltf 8. should not be entitled to relief on the 
part of the claim outside Ord. XI., r. 1. — Manitoba 
& North-West Land Corpn. v. Allan & Mani- 
toba & North Western Ry. Co. op Canada, 
[1893] 3 Ch. 432 ; 63 L. J, Ch. 166 ; 69 L. T, 568 ; 

37 Sol. Jo. 715. 

818, Service as directed by law of defen- 

dant’s domicil.] — ^This was an ex parte application 
by defts. for leave to serve an interpleader summons 
in Germany upon claimants. In support of the 
application a recent unreported decision of a 
Divisional Court allowing service out of the juris- 
diction of an interpleader summons was referred 
to. Order granted, but service only to be effected 
in such manner as directed by the law of the 
domicil of claimants. — ^Van der Kan &; Deitizs- 
man v. Ashworth & Co., [1884] W. N. 68 ; Bitt. 
Rep. in Ch. 202. 

819, As to signing Judgment or issuing 

execution — ^Leave to serve foreign subject resident 
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Sect, 8. — Leave for service out of jurisdicHon : Sub- 
sect 3. Sect, 9 ; Stib-sects. 1 <Sr 2, Sects, 10 
iStll: Sub-sects, I <&: 2,] 

abroad.] — Firth & Sons v. De La Rivas &; 
Palmer (No. 2), No. 710, ante, 

820. Definition or iimitation of nature of writ 
to be issued — By reference to particular causes of 
action in affidavit — Or by reference to draft writ.] 
— ^Appeal from a judgment of the Court of Appeal, 
varying an order of Roche, J., at chambei'S, giving 
leave ^ serve a writ out of the jurisdiction. 

The llouse of Lords affirmed the judgment 
of the Court of Appeal with a variation. 

1 desire to add that J entirely concur with the 
observations as to the foim in which leave to issue 
writs for service out of the jurisdiction is given 
in the King’s Bench Division of the High Court. 
The practice which obtains in that Division of 
giving leave in general terms, & without reference 
to any particular cause of action, is apt to cause 
difficulties ; & I think that the authorities having 
control of the practice might well consider whether 
the order giving leave should not contain some 
definition or limitation of the nature of the writ 
to be issued, either by reference to the particular 
causes of action mentioned in the affidavit, & 
intended to be included in the leave, or by reference 
to a draft writ approved by the judge (Lord 
Cave, C.). — Anglo-Saxon Petroleum Co., Ltd. 

V, Steaua Romana Soci6t^: Anonyme Pour i 
L’Industrie Du Petrole, [1924] W. N. 185; 
59 L. Jo. 334 ; 157 L. T. Jo. 447, H. L. 

821. Order giving leave to serve notice of 
motion with writ.] — He Bui.len-Smith, Berners 
r. Bullen-Smith, No. 003, ante. 

Injunction as to act or nuisance within 

Jurisdiction.] — See Sect. 4, sub-sect. 9, ante, 

822. Leave to issue writ 6c leave to serve — Given 
by one order.] — Traill v. Pouter, No. 342, ante. 


Sect. 9.— WRIT FOR SERVICE AND NOTICE. 

Sub-sect. 1. — Forms, Amendment, etc. 

R. S. C., Ord. II., r. 6. A >vrit of summons to be served out 
of the jurisdiction, or of which notice Is to be given out of the 
jurisdiction, shall be in one of the Forms Nos 5, 6, 7 and 8 in 
Appendix A , Part I , vith such variations as circumstances 
may require Such notice siiall bo in one of the Forms Nos 9 
and 10 in the same Part, with such variations as circumstances 
oiaj require. 

Form of writs for service within the Jurisdiction.] 

— See Part III., Sect. 2, ante. 

Amendment of writs generally.] — See Part HI., 
Sect. 2, sub-sect. 3, ante. 

Setting aside order or writ or service.] — See 
Part XIV., Sect. 13, post. 

828. Notice of writ — Omission to copy order 
giving leave on notice.] — Reynolds v. Coleman, 
No. 618, ante. 

824. Amendment — Substitution of names of 
partners for that of firm — Addition of claim.] — 
Indigo Co. v. Ogilvy, No. 738, ante. 

825. Amendment of writ after leave given 

— Omission of prescribed indorsement.] — Dickson 
V, Law &; Damdson, No. 799, ante. 

826. Amendment of indorsement after 

service & appearance — No new causes of action 
lntroduced.]-~HoLLAND v. Leslie, No. 789, ante, 

827. After delivery of pleadings.] — N. V. 

Kwik Hoo Tong Handel Maatschappij v, 
Finlay (James) & Co., Ltd., No. 609, ante. 

Amendment of pleadings.] See Pleading, pp. 
92 et seg* 


Sub-sect. 2. — Service op Writ. 

Service of writ, generally.] — See Part XI., ante. 

Substituted service.] — See Part XII., ante. 

Setting aside order or writ or service.] — See 

Part XIV., Sect. 13, post 

828. Order for substituted service at Yoko- 
hama or elsewhere in the Empire of Japan *’ — 
Service at Hong Kong — Conditional appearance.] 

— Pltf. had obtained an order for substituted 
service of the writ by which pltf. was to be at 
liberty to serve the writ on deft. “ at Yokohama or 
elsewhere in the Empire of Japan,*’ time for 
appearance to be within ninety days of service. 
Deft, was served at Hong Kong. On May 19 
deft, obtained leave to enter a conditional appear- 
ance on the usual terms, namely : “ This appear- 
ance is to stand as unconditional unless deft, 
applies within ten days to set aside the writ 
or service thereof & obtains an order to that 
effect.” On May 28 deft, took out a summons 
returnable on Juno 1 to set aside the service. 
The judge at chambers made no order on the 
summons. Deft, appealed. Appeal allowed. 

Service at Hong Kong is not such a service as 
is contemplated by the order, & it is therefore a 
service out of jurisdiction, for which leave has not 
been obtained, & it must be set aside. The applica- 
tion is in time (Fletcher Moulton, L.J.). — 
Bonnell V, Preston, [1908] W. N. 155 ; 24 
T. L. R. 756 ; 52 Sol. Jo. 621, C. A. 

Service within Jurisdiction of writ Issued for 
service without.] — See Part XII., Sect. 2, ante. 

Imposition of terms as to service in order.] — See 
Sect. 8, sub-sect. 3, ante. 


Sect. lO.-DBJECTIONS TO ORDER OR WRIT OR 
SERVICE. 

Order giving leave.] — See Sect. 8, sub-sect. 3, ante. 

Setting aside order or writ or service.] — See 
R. S. 0., Ord. XII., r. 30 ; Part XIV., Sect. 13, post 

Effect of appearance.] — See Part XIV., Sect. 13, 
sub-sect. 5, post, 

829. How objection raised — ^Application to set 
aside — ^Not by way of defence.]— The question 
whether the subject-matter of an action is such 
that service of a writ out of the jui’isdiction ought 
to be allowed under the Rules of Court, 1875. 
Ord. XI., is a question for the decision of a judge 
at chambers, subject to appeal, & deft, cannot 
raise it by statement of defence. 

Pltf. has not a right at his own choice to issue 
a writ for service out of the jurisdiction, but upon 
a judge being satisfied leave is given. The judge 
may be wrong in giving leave, & if so deft, may 
apply to get it set aside ; but if it is not set aside, 
the order for service must stand (Bramwell, B.). 

The decision of the judge at chambers can be 
contested on appeal, & if necessary in the House 
of Lords (Amphlett, B.). — Preston v . Lamont 
(1876), 1 Ex. 1). 361 ; 45 L. J. Q. B. 797 ; 35 L. T. 
341 ; 40 J. P. 745 ; 24 W. R. 928. 


Sect. 11.— SERVICE OF NOTICE OF WRIT. 

Sub-sect. 1. — Where Dependant is Neither 
A British Subject nor in British Dominions. 

R. S. C.f Ord. XL, r. 6. When the defendant is neither a 
British subject, nor In British dominions, notice of the writ, 
and not the writ itself, is to be served upon him. 

880. Notice of writ 6c not writ must be served 
— Foreigner resident out of the Jurisdiction.] — 
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Under the Judicature Act, 1876, Ord. XI., r. 1, as 
under the Common Law Procedure Act, 1862 
(c. 70), 8. 19, where deft, is a foreigner out of the 
jurisdiction, notice of writ must be served, & not 
the writ itself. 

Whether a foreign non-resident corporation 
can or cannot be served with process, there is 
nothing to prevent the issue of a writ against it. — 
Wbstman V. Aktieboij^get Ekmans Mekaniska 
Snickake-Fabrik (1876), 1 Ex. D. 237 ; 45 

L. J. Q. B. 327 ; 40 J. P. 712 ; 24 W. R. 405 ; 
2 Char. Pr. Cas. 217. 

831. .] — If deft, be a foreigner 

resident out of the jurisdiction, he must be served 
as under the Common Law Procedure Act, with 
notice of the writ of summons in the action. — 
Beddington V. Bedgington (1870), 1 P. D. 420 ; 
45 L. J. P. 44 ; 34 J.. T. 300 ; 40 J. P. 328 ; 24 
W. R. 348 ; 2 Char. Pr. Cas. 199. 

832, _,] — In an action commenced in 

the Chancery Division, the same rule applies as in 
the Common Law Divisions, that where deft, is 
a foreigner out of the jurisdiction he must be served 
with notice of the writ, & not with the writ itself. — 
Re Howard, Padley ?\ Camphausen (1878), 10 
Ch. D. 550 ; 48 L. J. Ch. 364 ; 27 W. R. 217, C. A. 

838. Order for service of writ made 

on erroneous affidavit.] — Pltfs. sued deft., who 
was a foreigner residing in France, for goods 
sold & delivered to him in England, & obtained 
a judge’s order for the service upon him of the 
writ out of the jurisdiction, the order being 
obtained upon an affidavit which stated erroneously 
that deft, was a British subject. The writ was 
served upon deft, in France, judgment signed 
against him in default of appearance ; 

the service of the writ instead of a notice was a 
nullity, & not a mere irregularity, A the order for 
service of the writ & all subsequent proceedings 
must bo set aside. — Hkwitson i\ P^abre (1888), 
21 Q. B. D. 0 ; 57 L. J. Q. B. 449 ; 58 L. T. 850 ; 
30 W. R. 717 ; sub nom . Hewetson r. Fabre, 4 
T. L. R. 510, D. C. 

834. Proper form of order.] — Where deft. 

is a foreigner not resident within the jurisdiction, 
the proper foi*m of order under Ord. XI., r. 0, is 
to give leave to serve, not the writ itself, but 
notice of the writ upon the intended deft. — 
Kbmv V. Necchi, [1913] W. N. 62 ; 48 L. J. N. (’. 
137 ; 134 L. T. Jo. 455, C. A. 

835. Service on English wife of foreigner 
resident abroad.] — ^A writ of summons, or notice 
of a writ, may be served out of the jurisdiction, 
with the words “ by leave of the court or a judge ” 
omitted from the body of the writ. Notice of a 
writ in lieu of service is inappropriate in the case 
of an Englishwoman married to a foreigner, & 
residing abroad with him. — Bacon v. Turner 
(1870), 3 Ch. D. 275 ; 34 L. T. 647 ; 24 W. R. 637 ; 
2 Char. Pr. Cas. 184. 


Sub-sect. 2. — Mode of Service. 

R. S. C.. Ord. XL, r. 7, Where leave Is given under Rules 1 
and 6 of this Order to serve notice of a writ of summons out of 
the jurisdiction, such notice shall, subject to Rule 6 of tliis 
Order, be served in the manner in which writs of summons are 
servei 

Service of writ, generally.] — See Part XI., ante. 

Substituted service where defendant out of Juris- 
diction.] — See Part XII., Sect. 2, a7ite. 

836. Service of notice must be in accordance 
with rules — ^Mode of service in accordance with 


foreign law.] — ^Pltfs. brought an action for a 
breach within the jurisdiction of a contract which 
was to be performed within the jurisdiction against 
foreign partners in the name of their firm. The 
partnership had neither place of business nor 
property within the jurisdiction. Sc all the partners 
resided out of the jurisdiction. I^cave having been 
obtained to serve notice of the writ out of the 
jurisdiction, the notice was served abroad on one 
of the partners. Defts. did not appear, & pltfs. 
applied for leave to sign judgment for want of 
appearance : — Held : pltfs. were not entitled to 
jud^ent, for Ord. IX., r. 0, did not apply to a 
foreign partnership, & the service of the notice 
on one partner was not good service on the 
firm. 

That ihe Italian law allows such a mode of 
service in pi’oceedings before the Italian courts 
appears to me to be nothing to the purpose 
(Lindley, L.J.). 

Deft, firm in the present case is a foreign firn), 
with no place of business hen' & no property 
here ; it is absolutely foreign. The partners have 
committed a breach of contract in tliis country, <fc 
so, it is argued, have brought tliemselves within 
Ord. XI. Then, it is said, that there being jipis- 
diction over them, r. 7 of that Order provides 
that notice of the writ shall be served on them in 
the manner in which writs of summons are served, 
& so far, on the face of the rules, there is much to 
be said in favour of pltfs.’ contention. But here 
the firm is sued in the firm’s name, & leave has been 
given to serve the firm, & service has been effected 
only on one member of the firm. It is said that 
Ord. XI., r. 7, when looked at along with Ord. IX., 
r. 0, which makes service upon one of the partners 
sufficient service where partners are sued in the 
name of the firm, makes this service sufficient. 
But was Ord. IX., r. 0, intended to apply to a 
foreign firm ? ... We must hold that Ord. IX., 
r. 0, does not apply to the present case, & Ord. XI., 
r. 7. cannot cui^e the defect (Kay. L.J.). — Dobson 
V, Festi, Rasini & Co., [1891 ] 2 Q. B. 92, 95, 90, 
97 ; 00 T.. J. Q. B. 481 ; 01 L. T. 551 ; ,39 W. R. 
481 ; 7 T. L. R. 528, C. A. 

837. — - Service on individual.] — Beddington 
i\ Beddington, No. 831, ante, 

838. Notice to foreign sovereign — Action in 
respect of money in hands of third parties — Claim 
to money by foreign sovereign.] — Where there are 
moneys in tlio hands of third parties within the 
jurisdiction of the English courts, to which a 
claim is set up by a foreign sovereign, notice 
of an action against the third parties in relation 
to those moneys may be given to the foreign 
sovereign that he may have an opportunity of 
putting forward his claim. — Btrousberg r. Costa 
Rica Republic (1880), 44 L. T. 190 ; 29 W. R. 
125, C. A. 

Actions by & against foreign sovereigns & 
governments.] — See Action, Vol. I., pp. 45, Nos. 
354 ci seq. 

Actions against ambassadors & other diplomatic 
persons.] — See Constitutional Law, Vol. XI., 
pp. 636, Nos. 390 et seq, 

839. Notice of concurrent writ — Infant resident 
out of Jurisdiction — ^Personal service.] — Leave was 
granted to issue a concurrent writ & serve notice 
thereof on an infant deft, in France ; the infant 
to be personally served. — Poney v. Hordern 
(1897), Yearly Supreme Court Practice. 

Service on foreign corporations .] — Secy geuerally. 
Corporations, Vol. XIII., pp. 429, Nos. 1629 
ei seq, 

R. S. C., Ord. IX., r. 8.]— Part XI., 
Sect. 14, sub-sect. 4, ante. 
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Sed. 11 . — Service of notice of writ: Sub-sect. 3. 

Sect. 12 ; St^-sects, 1 cfi? 2. Sect. 18.] 

StJB-SECT. 3 . — Procedure. 

R. S. C., Ord. XI., r. 8. Where leave Is given to serve a writ 
of summons or a notice of a writ of summons In any foreign 
country to which this Rule may by order of the Lord Chancellor 
from time to time be applied, the following procedure may be 
adopted : 

(1) The document to bo setved shall be sealed with the seal of 

the Supreme Court for use out of the jurisdiction, 
and shall be transmitted to his Majesty^s Principal 
Secretary of State for Foreign AlBfairs by the President 
of the i)i vision, together i^th a copy thereof trans- 
lated into the language of the country in which service 
is to be effected, and with a request for the further 
transmission of the same to the Government of the 
country in vhlch leave to serve the document has 
been given. Such request shall be in Form numbered 
I. in the schedule to these Rules, which may be cited 
as Form No. 10 a, Appendix A, Part I., with such 
V ariations as circumstances may require. 

(2) The party bespeaking a copy of a document for service 

under tiiis Rule shall, at the time of bespeaking the 
same, file a prceeipe in Form numbered II. in the 
schedule to these Rules, which may be cited as Form 
No. lOB, Api)endlx A, Part I. 

(3) An official certificate, or declaration upon oath, or other- 

wise, transmitted through the diplomatic channel by 
the government or court of a foreign country to which 
tills Rule applies, to the En^ish court, shall, pro- 
vided that it certifies or declares the document to 
have been personally served, or to have been duly 
served upon the defendant in accordance with the 
law of such foreign coimtry, or words to that effect, 
be deemed to be sufficient proof of such service, and 
shall be filed of record as, and be equivalent to, an 
affidavit of service within the requirements of these 
Rules in that behalf. 

(4) Where an official certificate or declaration, transmitted 

to the English court In manner provided in the last 
preceding section of this Rule, certifies or declares 
♦hat efforts to serve a document have been without 
effect, the Court or a Judge may, upon the ex parte 
application of the plaintiff, order that the plaintiff 
be at liberty to bespeak a request for substituted 
service of such document. 8uch order shall be in Form 
numbered IV. in the schedule to these Rules, which 
may be cited as Form No. 20a, Appendix K, with such 
variations as circumstances may require. 

{b) A request for substituted service of a document under 
this Rule may be bespoken by the plaintiff at the 
department where writs of summons are issued, upon 
filing a prcpcipe in Form numbered II. in the schedule 
to these Rules, and the document and copy of the 
same, and the ^der shall be sealed and transimtted to 
the Foreign Office in manner aforesaid together vvith 
a request in Form numbered III. in the schedule to 
these Rules, which may be cited as Form No. 10c, 
Appendix A, Part 1., with such variations as circum- 
stances may require. [As amended by R, S. C. {No. 1), 
1932, r. 2.] 

Forms.] — See Yearly Supreme Court Practice. 

840. “ Foreign country — Scotland & British 
Dominions exciuded.] — The words “ foreign 
country ” in Ord. XI., r. 8a, have the same 
meaning as in r. 8, & neither rule applies to Scot- 
land or to any other part of the British dominions. 
There is therefore no jurisdiction to order service 
of any summons other than a writ on a person in 
Scotland. — Re Campbeix, [1920J 1 Ch. 35 ; 88 
L. .r. Ch. 319 ; 122 I.. T. 161 ; 63 Sol. Jo. 760. 

841. Evidence of service.] — Where leave had 
been obtained to serve notice of the writ in lieu 
of service out of the jurisdiction, upon deft., who 
was a Syrian resident at Beyrout ; — Held : an 
affidavit of seiwice in the form adopted in the 
Common Law Divisions was sufficient. — Bustros 
V. Bustros (1880), 14 Ch. D. 849 ; 49 L. J. Ch. 
396 ; 28 W. R. 595. 

842. .] — Under Ord. XIII., r. 2 — which 

requires that before taking proceedings upon 
default of appe^ance to a writ of summons, pltf. 
shall file an affidavit of service or notice in lieu 
of service, as the case may be — ^the court, where 
notice of a writ is served out of the jurisdiction, 
has no power to allow a certificate of service to be 
filed in lieu of an affidavit, even where it appears 


that by the foreign law the process server cannot 
make an affidavit as prescribed by r. 2 . — Ford v. 
MmsoKB (1886), 16 Q. B. D. 67 ; 66 L. J. Q. B. 
79 ; 63 L. T. 636 ; 34 W. R. 74 ; 2 T. L. B. 86. 
.] — See, now, R. S, C., Ord. XI., r. 8, supra. 


SEcrr. 12.— ORIGINATING SUMMONSES, PETHIONS, 
NOTICES, ETC. 

Sub-sect. 1. — In General. 

R. S. C.. Ord. XI., r. 8a. Service out of the Jurlsdlctiou may 
be allowed by the Court or a Judge of the following processes 
or of notice thereof, that is to say : — 

<a) Originating Summonses under Order LIVa. or Order LV., 
Rule 3 or 4 in any case where if the proceedings were 
commenced by Writ of Summons they would be within 
Rule 1 of tills Order. 

(b) Any Originating Summons, Petition, Notice oi Motion or 

other Originating proceeding (1) in relation to any 
infant or lunatic or person of unsound mind or 
(2) under any Statute under which proceedings can 
be commenced otherwise than by Writ of Summons 
or (3) under any Rule of Court or Practice whereunder 
proceedings can be commenced otherwise than by 
Writ of Summons. 

(c) Without prejudice to the generality of the last foregoing 

sub-head any Summons, Order or Notice in any Inter- 
pleader proceedings or for the appointment of an 
Arbitrator or Umpire or to remit, set aside or enforce 
an Award in an Arbitration held or to be held within 
the jurisdiction. 

(d) Any Summons, Order or Notice in any proceedings duly 

instituted whether by Writ of Summons or other such 
originating process as aforesaid. 

(c) When the person on whom an originating summons 
petition notice of motion or other originating pro- 
ceeding or a summons order or notice is to be served 
is neither a Britisli subject nor residing within British 
Dominions, a copy of the originating summons petition 
notice of motion or other originating proceeding or 
summons order or notice instead of the original shall 
be served, together with an intimation in writing that 
a process in the form of the copy has been Issued or 
otherwise launched. 

Rules 2, 4, 5, 7 and 8 of this Order shall apply mutatis mutandis 
to such service. 

Nothing herein contained shall in any way prejudice or affect 
any practice or power ol the Court under wlilch when lands, 
funds, choses in action, rights or property witliin the juris- 
diction arc sought to be dealt with or affected, the Court may, 
without affecting to exercise jurisdiction over any person out 
of the jurisdiction cause such person to be Informed of the 
nature or existence of the proceedings with a view to such 
person having an opportunity of claiming, opposing or otherwise 
Intervening. 


Sub-sect. 2. — Notice by Way of Informa- 
tion. 

See, now, R. 8. C., Ord. XI., r. 8a, supra. 

843. Right to give notice by way of informa- 
tion.] — Although you cannot serve, out of the 
jurisdiction, an originating summons or a notice 
intended to be the foundation of proceedings 
substituted for an action [see, now, Ord. XL, 
r. 8a, supra], yet you may give a person out of 
the jurisdiction notice in the way of information 
— for instance, that it is intended to place him 
on the list of contributories of a company in 
liquidation. So, where there is a fund in court, 
in which a person out of the jurisdiction is sup- 
posed to have or claim an interest, you may, 
without obtaini]^ any leave from the court, give 
that person notice of your intention to apply for 
a distribution of the fund, & that, if he does not 
claim it, you will assume he has no interest 
, L.J.). — Ee Cuff, Edwards v. Brown, 
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[1896] 2 Oh. 21, 28 ; 64 L. J. Ch. 423 ; 72 L. T. 
440 ; 43 W. B. 436 ; 11 T. L. B. 312 ; 39 Sol. Jo. 
862 ; 18 B. 426, O, A. 

844. Such notice as required by natural 
Justice.] — No special procedure is prescribed by 
the Acts or rmes as to the service on parties 
interested of notice of application to expunge 
a trade n^k. Therefore it is sufficient if such 
notice is given as is required by natural justice. 

Wiere the registered proprietor of a trade mark 
registered in England under the Patents, Designs 
& Tmde Marks Act, 1883, was a British subject 
domiciled in Ireland, out of the jurisdiction of the 
English courts & therefore could not be served 
with a notice of motion to expunge the trade mark, 
it was held sufficient to send him a copy of the 
notice of motion with a letter informing him that 
proceedings had been commenced which might 
affect his mterests ; & the court heard the motion 
& made an order, although the registered pro- 
prietor did not appear. — Re King & Co.’s Tradk 
Mark, [1892] 2 Ch. 462 ; 02 L. J. Ch. 153 ; 67 
L. T. 33 ; 40 W. R. 680 ; 8 T. L. R. 593 ; 9 
R. P. C. 350, C. A. 

845. Effect of serving notice.] — Where pltfs. 
sued for goods in the possession of deft., & it 
appeared that a foreigner residing out of the juris- 
diction claimed the right to the same goods & 
would probably sue deft, in respect of them, the 
court gave deft, leave to serve an interpleader 
summons out of the jurisdiction upon the foreigner. 
The effect of service out of the jurisdiction in 
such a case is to give the foreigner notice of the 
proceedings within the jurisdiction, so that he 
may appear &; prosecute his claim, or, if he does 
not appear, so that any future claim, prosecuted 
by him against deft, in respect of the subject- 
matter of the action within the jurisdiction may be 
barred. — Credits Gerundeuse, Ltd. v. Van 
Weede (1884), 12 Q. B. D. 171 ; 63 L. J. Q. B. 
142 ; 48 jr. P. 184 ; 32 W. R. 414, D. C. 

Interpleader summons.] — See Interpleader, 
Vol. XXIX., pp. 473-474, Nos. 219-224. 

Patents — Petition for revocation.] — See Patents 
& Invi:ntions, Vol. XXXVI., p. 732, Nos. 2192- 
2196. 

846. Payment out of court — Service of petition 
— With copy of order.] — ^Where some of the 
persons entitled to certain funds in court were 
residing out of the jurisdiction & it was impossible 
to deal with such fimds unless a petition, which 
had been presented asking for payment out of a 
portion thereof, was served upon such persons, 
the court gave liberty to serve the petition, together 
with a copy of the order, upon them. — Colls v. 
Robins (1886), 55 L. T. 479. 

847. Under Trustee Act.] — A petition 

having been presented (& answered for Dec. 11) 
for distribution ^ , payment out of a fund in 
court, counsel moved for leave to serve the petition 
at Nagpur, out of the jurisdiction, on G., who 
claimedone-third of the fund adveraely to petitioner. 
He asked for an order corresponding to that made 
in Colls V. RobinSf No. 846, ante. 

It is quite clear that according to the old practice 
a petition under the Trustee Relief Act might 
be served on parties out of the jurisdiction. Upon 
an application like the present such a day must be 
fixed for the hearing of the petition as will give 
respondent a reasonable opportunity of appearing, 
& another date must bo fixed within which service 
of the petition order is to be effected (Chitty, J.). 
— Re Gordon’s Settlement Trusts, ' [1887] 
W. N. 192. 

848. .]— The court has no 

jurisdiction to allow service out of the jurisdiction 


of a petition under the Trustee Relief Act for 
payment of money out of court {per North, J.). 

It appearing that the order sought by the peti- 
tion was only for carrying into full effect an order 
which had recently been obtained by respondents, 
the Court of App^, without deciding that leave 
was necessary, gave leave to serve the petition on 
the solicitors who had presented the former peti- 
tion, & who were willing to accept service. — Re 
Jellard (1888), 39 Ch. D. 424 ; 60 L. T. 83, C. A. 

849. ,] — Service out of the 

jurisdiction of a iietition for payment of money 
out of court under the provisions of the Trustee 
Relief Act, one of respondents being resident out 
of the jurisdiction, w^ not be granted. — Re 
Stanway’s Trusts, [1892] W. N. 11 ; 92 Ij. T. Jo. 
237 ; 27 L. J. N. C. 14. 

850. Notice of intention to apply for 

distribution.] — Re Cliff, Edwards v. Brown, 
No. 843, ante. 

Trade mark — Service of application to correct 
register.] — See Trade Marks, Trade Names & 
Designs, Vol. XLIII., p. 196, Nos. 43.5-439. 

851. Winding up of company — Petitions & 
proceedings in.] — To avoid misconception, I think 
it right to add that Ord. XI. is not necessary 
exhaustive as to service out of the jurisdiction 
except in the case of actions. For there are other 
cases, such as originating petitions & proceedings 
in a winding-up (Chitty, J.). — Re Busfield, 
Whaley v, Busfield (1886), 32 Ch. D. 123 ; 55 
L. J. Ch. 467 ; 54 L. T. 220 ; 34 W. R. 372, C. A. 

852. .] — The court has no juris- 
diction {aj give leave to serve notices of orders & 
other proceedings in the winding-up of a company 
on persons residing out of the jurisdiction. — Re 
Anglo-African S.S. Co. (1886), 32 Ch. D. 348 ; 
55 L. J. Ch. 579 ; 54 L. T. 807 ; 34 W. R. 554, 
C. A. 

853. Notice of appointment to settle list 

of contributories.] — Notice of an appointment to 
settle a list of contributories in the winding-up of 
a company may be served on contributories 
residing out of the jurisdiction, by posting the same 
to them in the manner pointed out in Form 27 
of Sched. HI. of the General Order, Nov. 1862. 

Re Anglo-African Steamship Co., No. 862, ante, 
distinguished. — Re Nathan, Newman & Co. 
(1887), 35 Ch. D. 1 ; 56 L. J. Ch. 752 ; 66 L. T. 
95 ; 3 T. L. R. 363 ; 35 W. R. 293, C. A. 

854. .] — Re Cliff, Edwards v. 

Brown, No. 843, ante. 


Sect. 13.— SERVICE OF FOREIGN PROCESS OR 
CITATION. 

R. S. C., Ord. XL, r. 9. Where in any civil or commercial 
matter pending before a Court or tribunal of a foreign country 
a letter of rcciuest from such Court or tribunal for service on 
any person in England of any process or citation in such matter 
is transmitted to the Supreme Court by His Majesty’s Secretary 
of State for Foreign Affairs, with an Intimation that it is desirable 
that effect should be given to tiie same, the following procedure 
shall be adopted : 

(1) The letter of request for service shall be accompanied by 

a translation thereof In the English language, and by 
two copies of the process or citation to be served, and 
two copies thereof in the English language. 

(2) Service of the process or citation shall be effected by 

the process server, whom the Lord Chancellor may 
appoint from time to time for the purpose, or his 
authorised agent. 

(3) Such service shall be effected by delivering to and leaving 

with the person to be served one copy of the process to 
be served, and one copy of the translation thereof, in 
accordance with the Rules and practice of the English 
Supreme Court regulating service of process. 
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Sect* 13. — Service of foreign process or citation. Sect, 
14; Sub-sects, 1 dt 2. Part XIV, Sects, 1,2 
cfc 3 ; Suh-sects, 1, 2 3,] 

( 4 ) After 8er\ice has been effected the process server shall 

return to the Senior Master of the Supremo Court one 
copy of the process, together with the evidence of 
service bv affidavit of the person effecting the service 
verified by notarial certificate, and particulars of 
charges for the cost of effecting sucli service. 

(5) Tlie particulars of charges for the cost of effecting service 

shall be submitted to a Taxing Master of the Supreme 
Court who shall certify the correctness of the charges, 
or such other amount as shail be properly payable for 
the cost of effecting service. A copy of such charges 
and certificate shall be forwarded to His Majesty's 
Treasury. 

(6) The Senior Master shall transmit to His Majesty’s 

Secretary of State for Foreign Affairs the letter of 
request for service received from tlie foreign country, 
together with a copy of the evidence of service, with a 
certificate appended thereto duly sealed with the 
seal of the Supreme Court for use out of the juris- 
diction. Such certificate shall be in the Form in 
the Schedule to these Rules, which may be cited as 
Form No. 74A, Appendix K, of the Rules of the Supreme 
Court. 

R, S, C., Ord. XI„ r. 10. Upon tlic application of the 
Treasury Solicitor uith the cx)n8ent of His Majesty’s Treasury, 
the Court or a Judge may make all such orders for substituted 
service or otherT\ise as may be necessary to give effect to these 
Rules. 


Sect. 14.— service UNDER CONVENTIONS. 

Sub-sect. 1. — Service of English Docu- 
ments Abroad. 

R. S. C., Ord. XL, r. 11. Where leave is given in a civil or 
coramerciiU cause or matter or where such leave is not required 
to be given and It la desired to serve any Writ of Summons, 
Originating Summons, Notice, or other document in France 
or in any other foreign country with ^hich a Convention in 
that behalf has been or shall be made, the following procedure 
shall, subject to any special provisions contained in tlie Con- 
vention, be adopted : — 

(1) The party bespeaking such service shall file in the Central 
Office a request in the Form No. IObb in Part 1. of 
Appendix A, wliich Form may be varied as may he 
necessary to meet the circumstances of the particular 
case in which it is u.sed. Such request shall state the 
medium through which it is desired tlw service shall 
be effected, t.e. whether (a) directly through the British 
Consul or (d) through the foreign judicial authority, 
and shall be accompanied by the original document and 
a translation thereof lii the language of the country in 
which service is to be effected certified by or on behalf 
of the person making the request and a copy of each 
tor every person to bo served and any further copies 
which the Convention may require, unless the service 
is required to be made on a British subject directly 
through the British Consul in which case the trans- 
lation and copies thereof need not accompany the 
request unless the Convention expressly requires that 
they should do so. 


<2) The documents to be served shall be sealed with the 
seal of the Supreme Court for use out of the Juris- 
diction and shall be forwarded by the Senior Master 
of the Supreme Court to the Under Secretary of 
State for Foreign Affairs for transmission to the foreign 
country. 

(3) An official certificate, transmitted through the diplomatic 

channel by the foreign Judicial autnorlty. or by a 
British Consular authority, to the English Court , 
establishing the fact and the date of the service of th«‘ 
document, shall bo deemed to be sufficient proof of 
such service, and shall be filed of record as, and bo 
equivalent to, an Affidavit of Service within the 
requirements of these Rules in that behalf. 

(4) In cases where a Writ of Summons or notice thereof la 

served pursuant to this Rule, and an official certificate 
of service is produced, no endorsement of service under 
Order IX., Rule 16, shall be required. [As amended by 
li. S. V. (No. 1), 1932, r. 3.] 

R. S. C., Ord. XI., r. 12. Rule 11 shall not apply to or render 
invalid or insufficient any mode of service In any foreign country 
with which a Convention has been or shall be made which ia 
otherwiao valid or sufficient according to Engliah procedure 
and which is not expressly excluded by the Convention made 
with such foreign country. 

855. Service in accordance with convention 
— Sufficient compliance with Matrimonial Causes 
Rules.] — Service effected in accordance with the 
requirements of the Anglo-French (Convention, 
1922, is a sufficient compliance witJi the Matri- 
monial Causes Rules, 11 11. — Reece r . Reece 

(1924), 132 Jj, T. 349 ; 41 T. I.. R. 24. 


Sub-sect. 2. — Service op Foreign Docu- 
ments IN England. 

R. S. C., Ord. XI., r. 13. Wliere in any ch il or commercial 
cause or matter pending before a Court of I’ribnnal in France, 
or In any foreign country with which a Convention in that 
behalf lias been or shall bo made, a request for service of any 
document on a person in England Is received bv the Senior 
Master of the Supreme Court from the Consular or otlier 
authority of such country, the following procedure shall, subject 
to any special provisions contained in the Convention, be 
adopted : — 

(1) Tlie service shall be effected by the delivery of tlic origimil 

or a copy of the document, as indicated in the request, 
and the copy of the translation, to the party or person 
by tlie agent of the Olficial Process Server appointed 
pursuant to Order 11, rule 9 (2). 

(2) No Court fees shall be charged in respert of the service. 

The particulars of charges of the agent employed to 
effect service shall be submitted to a 'I'axing Master oi 
tlic Supreme Court who sliall certify tiic amount 
properly payable in respect thereof. 

(3) The Senior Master of the Supreme Court sliall transmit 

to tlie Consular or other autliorlty making the request 
a certificate establishing the fact and the date of the 
service in person, or indicating the reasons for which It 
has not been possible to effect it, and at the same time 
sliall notify to the said Consular or other authority 
the amount of the charges certified under paragraph (2) 
hereof. 


Part XIV. — Appearance. 


Sect. 1. APPEARANCE IN LONDON. 

R. S. C., Ord. XII., r. 1. Except in the cases otlierwise pro- 
vided for by tliesc Rules a defendant shall enter his appearance 
in London. 


r. 2. Appearances 
shall be entered in the central office. 


entered in London 


r. 7. If the defendant appears, or any 

of the defendants appear, in London the action shall proceed 
in London ; provided that if the Court or a Judge sliall be 


satisfied that the defendant appearing in London is a merely 
formal defendant, or has no substantial cause to interfere in 
the conduct of the action, such Court or Judge may order that 
the ac*tlon may proceed In the district registry, notwithstanding 
such appearance in London. 

[New Procedure List. f(ee R. s. C., Ord. XII., r. 17 a, p. 379, 
;/OaL & Part XCIV., Sect. 7, sub-sect. 2, & Sect. 9, post.] 

Removal of actions commenced In District 
Registry to London.]— R. 8. C., Ord. XXXV., 
IT. 13-1(5, Part XXXVI., Sects. 11-17, j^ost. 
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Sect. 2.— APPEARANCE IN DISTRICT REGISTRIES. 

R* S. 0., Ord. XU., r. 4. If any defendant to a writ issued in 
a district registry resides or carries on business within tlie 
district, he shali appear in the district registry. 

r. 6, If any defendant neither resides 

nor carries on business in the district, he may appear cither in 
the district registry or at the central office. 

If gQjg defendant appears, or all 

the defendants appear in the district registry, or If all the 
defendants who appear, appear in the district registry and the 
others make default In appearance, then, subject to the power 
of removal in Order XXXV., Rules 13 to 16 provided, the 
action shall proceed In the district registry. 

[New Procedure List, see a. s. 0 ., Ora. xii., r. 17a, p. 379, 
post, & Part XCIV., Sect. 7, sub-sect. 2. & Sect. 9, post.'} 

Removal of actions commenced In District 
Registry to London.]— R. S. 0., Ord. XXXV., 
IT. 13-16, Part XXXVI., Sects. 14-17, post. 

“ Carry on business "—Jurisdiction of Mayor’s 
Court.] — See Mayor’s & City op London Codut, 
Vol. XXXIV., p. 529, No.s. 29-31. 

Jurisdiction of County Courts .] — See 

County Coitrt.s, Vol. XITT., pp. 458, Nos. 82 
et seq. 

Jurisdiction of bankruptcy courts .] — See 

Bankthiptcy, Vol. IV., pp. Nos. 1110 ft seq. 


Sec t. 3.— APPEARANCE IN PROBATE AND 
ADMIRALTY ACTIONS. 

Sub-sect. 1. — Notk’e by Cpintr.al Office 

TO IfpjaiSTRIES. 

R. S. C., Ord. XII., r. 3. In Probate and Admiralty actions 
notice of appearances entered shall forthwith be given bj 
the central office to the Probate and Admiralty registries 
respectiveb . 


SuB-.SECT. 2 . — Bail in Admiralty Actions. 

R. S. C., Ord. XII., r, 19. In Admiralty actions in rem, ball 
may be taken before the Admiralty Registrar, or before anv 
district Registrar or Commissioner to administer oaths In the 
Supreme Court, and in every case the sureties shall justify. 

j., 20. A ball bond shall not, unless hv 

consent, be filed until after the expiration of twenty-four hours 
from the time when a notice, containing the names and addresses 
of the sureties and of the Commissioner before whom the bail 
was taken, shall have been served upon the adverse solicitor, 
and a copy of the notice verified by affidavit shall be filed with 
the bail bond. 

|., 21. No Commissioner shall take bail 

on behalf of any person for whom he or any person in partnersliip 
with him is acting as solicitor or agent. 

r, 2lA. A commission or fee paid to a 

person becoming surety to a bail bond or otherwise giving 
security may bo recovered on taxation ; provided that tin* 
amount of such commission or fee shall not in the aggregate 
exceed one pound per centum on the amount In which bail is 
given. 

Release on ball, etc.] — See Admiralty, Vol. I., 
pp. 168, Nos. 779 et seq, ; Supp. 

Enforcement of Judgment — Liability exceeding 
amount of bail.] — See Admiralty, Vol. I., pp. 224, 
Nos. 1499 et seq. 

Appearance by defendants.] — See Admiralty, 
Vol. I., pp. 166, Nos. 764 et seq, ; Supp. 

Stay of proceedings — ^Lis alibi pendens.] — See 

Conflict of Laws, Vol. XI., pp. 485, Nos. 1379 
et aeq,; Supp, 


Sub-sect. 3. — Intervening in Admiralty 
Actions, 

R. S. C., Ord. XII., r. 24. In an Admiralty action in rem any 
person not named in the writ may intervene and appear as 
heretofore, on filing an affidavit showing that he Is interested in 
the res under arrest, or in the fund In the registry. 

Appearance by defendants in Admiralty actions 
in rem.] — See Admiralty, Vol. I., pp. 166, Nos. 764 
et seq, ; Supp. 

866. Kinds of intervention.] — A party who 
intervenes in, & defends an action in rem cannot 
set up defences which the owners of the ship could 
not have set up had they appeared & defended. 

Intervention may be for either or other of two 
purposes: (1) to defend the action either as to 
liability or as to quantum or both, & (2) to establish 
a prior claim to the res without defending the 
action. But where the intervener defends, he 
defends an action not against himself but against 
the res &, as there can be no liability of the res 
unless there is a personal liability of the ownei*, 
he defends an action against the owner. The 
questions on such a defence are, Is the owner liable 
to pltf., &: has pltf. a right in rem against the ship ? 
It follows that the intervener cannot set up defences 
unless they are defences which the owner could 
set up. If tlie suit is one which pltf. could, if the 
owner appeared, maintain in rem against the ship, 
because the owner was liable in a suit in rem, pltf. 
can maintain it in rem against the intervener. 
The position of tlie intervener is, qud defence, the 
same as that of an owner who appears under pro- 
test, A the issue to be tried is the same as on a 
petition in prot(‘st (Hill, J.). — The Byzantion 
(1922), 127 L. T. 756, 759 ; 38 T. L. R. 744 ; 10 
Asp. M. L. i). 19. 

857. Position of intervener — Defences that may 
be set up.] — The Byzantion, No. 856, ante. 

858. Application of rule — Where ball given.] — 

The steamships TV. K. & J , V, came into collision 

the TV. IJ. & her cargo were damaged. Before 
the issue of the writ an undertaking to put in bail 
to the amount of £100,000 had been given on behalf 
of the owners of the F. The writ was in the 
names of “ The owners of the steamship TV, Ji. 
A cargo v, the owners of the steamship J, F.,” 
but at that time no authority from any of the 
cai'go owners had been received. While the 
litigation was proceeding the owners of the TV. H. 
asked the various underwriters on the cargo 
(subrogated to the rights of the respective cargo 
owners) to join in the proceedings or share in the 
costs. Some assented & some declined. The 
litigation proceeded to the House of Lords, where 
the J , V, was held alone to blame. 

The sum of £100,000 being insufficient to satisfy 
all the claims, the owners of the TV. K, contended 
that having sued as owners of the ship & bailees 
of the cargo they were entitled to receive the whole 
of the bail for which the undertaking had been 
given, pay themselves the amount of their own 
damage as sliipowners in priority to all other 
claimants, & that the non-assenting cargo owners 
liad no right to share in the fund : — Held : 
although, as bailees of the cai’go, the shipowners 
were entitled to recover the full value of the 
damage to the cargo (represented by the bail), 
they must account to all the owners of the damaged 
parcels of cargo for their share ; & it was the duty 
of the court, when the bail was recovered, to see 
that all persons having a claim on the fund, 
including the non-assenting cargo owners, shared 
in the distribution. 

By Ord. XII,, r. 24 : “ In an Admiralty action 
in rem any person not named in the writ may 
intervene &; appear as heretofore, on filing an 
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Sect, 3. — Appearance in Probate and Admiralty 
aciiona: Sub-sects, 8 <& 4. Sects, 4 5 : Sub- 

sects, 1 d: 2, A,t B,, C, d: D; sub-sects, 3, 4 
5, Sects , 6 d: 7.] 

afBda'V’it showing that lie is interested in tike res 
under arrest, or in the fund in the Registry/* I 
take that to apply to a case where bail has been 
given. The bail is the equivalent of the res or of 
a fund in the Registry (Hnx, J.). 

I am not quite satisfied that the judge’s decision 
under Ord. XII., r. 24, was necessary or even well 
founded. That rule provides that : “ In an 

Admiralty action in rem any person not named in 
the wTit may intervene & appear as heretofore, 
on filing an affidavit showing that he is interested 
in the res under arrest, or in the fund in the 
Registry.” I can understand that may apply 
where claimant would come in the nature of deft., 
who would, therefore, ordinarily enter an appear- 
ance ; & that would, no doubt, apply in the 

ordinary limitation suit, where pltf. is the person 
who provides the money, where the writ is 
directed to all persons who have claims in respect 
of the damage in respect of which liability is sought 
t-o be limited. In that case claimants are strictly 
& in form in the natm*e of defts. I am not at 
all siue that that rule applies where claimants 
come in who really are claiming as being interested 
in what has been recovered by pltfs. (Atkin, 

— The Joannis Vatis, [1922] P. 92, 93, 95, 100 ; 
91 J.. ,T. P. 182 ; 120 L. T. 718 ; 15 Asp. L, C. 
500, C. A. 

859 , Where claimants In nature of 

defendants.] — The Joannib Vatis, No. 868, ante. 


Sub-sect. 4.— Interveninc} in Probate 
Actions. 

R. S. C., Ord, XII., r. 23. In Probate actions any person not 
named in the writ may intervene and appear in tlio action as 
heretofore, on filing an affidavit showing how lie is interested in 
the estate of tlie deceased. 

Loss of right to oppose probate — Opposer 
with knowledge of former proceedings.] — See 

Executors, Vol. XXIII., pp. 119, Nos. 1153c/«cg. 

Grant of probate — Upon whom binding — Party 
cognisant of proceedings.] — See Executors, Vol. 
XXIII., pp. 235, Nos. 2849 ei scq. 

860. Effect of Intervention — Independent right 
put forward for adjudication — Intervener a married 
woman with separate estate — Costs.] — An inter- 
vener in a probate action, who comes in under 
Ord. XII., r. 23, as interested in the estate of 
deceased, puis forward an independent right to 
have that interest adjudicated upon ; & therefore 
if the intervener is a married woman with separate 
property subject to a restraint on anticipation, 
tiie intervention fails, the court has power, under 
the Married Women’s Property Act, 1893 (c. 63), 
s. 2, to ma^ke an order for payment of the costs of 
the opposite party out of the married woman’s 
property.— Crickjtt r. Okickitt, [1902] P. 177 ; 
71 L. J. P. 65 ; 86 E. T. 035 ; 18 T. R. 684, C. A. 


Sect. 4.— APPEARANCE IN ACTIONS FOR 
RECOVERY OF LAND. 

R. S. C., Ord. Xn„ r. 26. Any perBon not named as a defen- 
dant In a writ of summons for tne recovery of land may by 
leave of the Court or a Judge appear and defend, on filing an 


affidavit showing that he Is In possession of the land either by 
himself or by his tenant. 

R. S, C., Ord. Xn„ r.26. Any ^rson appearing to defend 
an action for the recovery of land as landlord, In respect of 
property whereof he is In possession only by his tenant, shall 
I state in his appearance that he appears as landlord. 

j,, 27. Where a person not named as 

defendant In any writ of summons for the recovery of land has 
obtained leave of the Court or a Judge to appear and defend, 
he shall enter an appearance, according to the foregoing Rules 
of this Order, Intituled In the action against the party named 
in the writ as defendant, and shall forthwith give notice of 
such appearance to the plaintiff’s solicitor, or to the plaintiff 
if he sues In person, and shall in all subsequent proceedings be 
named as a party defendant to the action. 

r. 28. Any person appearing to a writ 

of summons for the recovery of land shall be at liberty to limit 
his defence to a part only of the property mentioned in the 
writ, describing that port with reasonable certainty In his 
memorandum of appearance, or In a notice intituled in the 
action and signed by him or his solicitor. Such notice shall 
be served within four days after appearance ; and an appearance, 
where the defence is not limited as above-mentioned, shall be 
deemed an appearance to defend for the whole. 

P, 29. The notice mentioned In tlic last 

preceding Rule Bhall be in the Form No. 3 In Appendix A , 
Part II., witli such variations as circumstances may require. 

See Reau Property & Chattels Real, Vol. 
XXXVIII., pp. 768, 769, Nor. 995-1019. 


Sect. 5.— HOW APPEARANCE ENTERED-- 
MEMORANDUM OF APPEARANCE. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XII., r. 8. A defendant shall enter his appear- 
ance to a writ of summons by delivering to the proiker officer 
a memorandum in writing dated on the day of Its delivery, 
and containing the name of the defendant's solicitor, or stating 
tliat the defendant defends In person. He shall at the same 
time deliver to the officer a duplleate of the memorandum, 
w'hich the officer shall seal with the official seal, showing the 
date on which it is sealed, and then return it to the person 
entering the appearance, and tlie dupheate memorandum so 
sealed sliall be a certificate that the appearance was entered on 
the day indicated by tlie seal. 

861. Delivery of memorandum by third person 
— Duly authorised by defendant.] — The appearance 
of a deft, in person to a writ of summons under 
the Common Law Procedure Act, 1852 (c. 76), 
SR. 30, 31, need not be by the own proper person 
of the deft., & the memorandum required by 
sect. 31 may be delivered to the officer bv a third 
person, duly authorised in the deft.’s behalf. — 
Oake V. Moorecbopt (1869), L. R. 6 Q. B. 76 ; 
10 B. & 8. 848 ; 18 W. R. 116 ; sub nom. Oake v, 
Morecroft, 39 L. J. Q. B. 15. 

Entry of appearance by post.] — See Sect. 0, 
post. 


Bub-sect. 2. — Contents op Memorandum. 

A, Address for Sendee where Defendant Appearing 
by Solicitor, 

R. S. G., Ord. XIL* r. 10. The solicitor of a defendant (mpear- 
ing by a solicitor shall state in such memorandum his place of 
business, and, if the appearance is entered in the central office, 
a place, to be called his address for service, which shall not be 
more than three miles from the principal entrance of the central 
hall at the Royal Courts of Justice, and If the appearance is 
entered in a district registry, a place, to be called nis addreis 
for service, which shall be within the district, and where any 
such solicitor Is only agent of another solicitor, he shall add to 
his own name or firm and place of business the name or firm and 
place of business of the principal solicitor. 
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B, Address for Service where Defendant Appearing 
in Person, 

R. 8. Ord. XII., r. 11. A defendant appearing In person 
shall state in such memorandum his address, and, if the appear- 
anoe Is entered In the central office, a place, to be called hli 
address for service, which shall not bo more than three miles 
from the principal entrance of the central hall at the Royal 
Courts of J ustice, and if the appearance is entered in a district 
registry, a place, to be called his address for service, which shall 
be within the district. 

862. Object of rule — Securing effective place of 
service.] — The object of r. 11 of Ord. XII. has not 
been complied with. That object was to secure an 
effective place of service where documents might 
reasonably be expected to come to the notice of 
deft, within the time limited for their operation 
(Field, v, B., [1883] W. N. 174 ; Bitt. 

Rep. in Ch. 17. 


C. Memorayidum containing no Address or 
Fictitiovs Address. 

R. S. C., Ord. XII., p. 12. If the memorandum does not 
contain such address It shall not be received ; and if any sui h 
address shall be illusory or fictitious, the appearance may be 
set aside by the Court or a Judge, on tlie application of 
the plaintiff. 

868. Illusory or fictitious address ” — Address 
at which defendant not to be found — No person 
authorised to take in or forward documents.] — 

Where a deft, gives an address for service at which 
he is not to be found, & there is no person authorised 
to take in or forward documents, such address is 
illusory, & the appearance will be set aside. — 
A. V. B., [1883] W. N. 174 ; Bitt. Rep. in Ch. 17. 

864. .] — ^Where a deft, in an 

action had appeared in person, & in the memo- 
randum of appearance gave an address for service 
at an office in the city, jbut on inquiry it was found 
that, though once a partner in a firm on the 
premises, he had for some time ceased to have any 
connection with it. Sc had not authorised any 
person on the premises to take in, receive, or for- 
ward any documents left for, or to be forwarded to, 
him, Sc he had left the country. On motion ex 
parte, asking that the appearance miglit be set 
aside as illusory or fictitious under Ord. XII., 
r. 12, of tlie Rules of Court, 1883, the court 
made the order. — Edell v. Cave (1884), 51 L. T. 
621 ; 33 W. R. 208. 

865. Order setting aside appearance — Service 
of — By registered letter sent to address for service.] 

— Service of the order setting aside the ^ipcarance 
under Ord. XII., r. 12, may be effected by 
registered letter sent to the address for service. 
—Anon., [1884] W. N. 241. 


D, Instruction to Transfer to New Procedure List. 

R. S. C., Ord. XII., r. 17 a. (1) Any defendant in — 

(a) an action to which Order XXXVIIlA applies in which 
the writ of summons is not marked “ New Pro- 
cedure,” or 

(2>) an action commenced in any District Regiatrs to whhh 
Order XXXVIIIa would have applied if it had been 
commenced In London or in the Liverpool or Man- 
chester District Registry and In which action the 
defendant enters his appearance In London, 
may (if the action Is certified in accordance with the provisions 
of paragraph (2) of the Buie) insert in his memorandum and 
notice of appearance the words ” I desire the action to be trans- 
ferred to the new procedure list and thereupon the action shall 
(subject to the provisions of poragraph (2) of this Rule) be 
transferred to the new procedure list constituted under Order 
XXXVIIIa., and shall proceed in accordance with and subject 
to the provisions of that Order. 

(2) The solicitor acting for the defendant in the action may, 
if satisfied that the action is one to which Order XXXVIIIa. 
applies and that it is not by reason of its complexity or other 
efroumstanoes unsuitable for the procedure prescribed by that 
Order, insert in the memorandum and notice of appearance a 


certificate that in his opinion the action is fit for the new 
cedure, and no action shall be transferred to the new procedure 
list under this Rule unless the memorandum and notice of 
appearance contain such a certificate. 

(3) Nothing in this Rule shall preclude the plaintiff from 
applying to a Master or District Beglstrar for summary judgment 
under Order XIV., and any appeal from a decision thereunder 
shall He as heretofore to the Judge In chambers [Added hy 
R. S. C. (New Procedure), 1082.) 

For R. S. C., Ord. XXXVIIIA., see Part XCIV., 
post. 


Sub-sect. 3. — Form op Memorandum. 

R. S. C„ Ord. XII., r. 13. The memorandum of appearance 
shall be In the Form No. 1 In Appendix A , J*art II., with sucli 
variations as circumstances may require. 


Sub-sect. 4. — Entry op Appearance in 
Cause Book. 

R. S. C., Ord. XII., r. 14. Upon receipt of a memorandum of 
appearance, tlie officer shall forthwltli enter tlie appearance in 
the Cause Book. 


Sub-sect. 5. — Two or more Defendants 
Appearing by Same Solicitor. 

R. S. C., Ord. XII., r. 17. If two or more defendants in the 
same action shall appear by the same solititor and at the same 
time, the names of all the defemdants so appearing shall be 
inserted In one memorandum 


Sect. C.— ENTRY OF APPEARANCE BY POST. 

R. S. C., Ord. XII., r. 8 a. In the case of a defendant desiring 
to enter an appearance in person, he may in Ueu of delivering 
to the proper officer the memorandum of appearance and the 
duplicate thereof, enter the appearance tlirongh the post by 
sending to the proper officer by prepaid registered letter — 

(1) a memorandum of appearance and a duplicate thereof 

both fully filled up ; 

(2) a postal order for 28. Od ; 

(3) a notice of appearance and a copy thereof all duly filled 

up ; and 

(4) two envelopes each sufficiently stamped, one addressed 

to the plaintiff’s soUcitor (or to the plaintiff If he sues 
ill person) at the address for service, and the other 
addressed to the defendant entering the appearance. 

On receipt of these documents the proper officer shall forth- 
with enter the appearance as of the date when he receives the 
memorandum and shall seal the duplicate with the official seal 
showing the date on which It is sealed and shall seal the notice 
of appearance witli the official seal showing the date of the 
appearance and shall post the notice to the plaintiff or his 
solicitor and shall post the dupheate to the defendant and shall 
flic the copy of the notice. 


Sect. 7.— NOTICE OF APPEARANCE. 

R. S. C., Ord. XII., r. 9. A defendant shall, on the day on 
which he enters an appearance to a writ of summons, give 
notice of his ^pearance (Form No 2 In Appendix A , Part II ) 
to the plaintiff's solicitor, or, If the plaintiff sues in person, to 
the plaintiff himself. The notice may be given either by notice 
in writing served in the ordinary way at the address for service 
(which, in the case of a writ Issued out of a district registry, 
must be the address for service within the district), or by pre- 
paid letter directed to that address and posted on the day of 
entering appearance in due e^jurse of post, and shall in either 
case be accompanied by the sealed duplicate memorandum. 

(2) This Rule shall not apply to a defendant entering an 
appearance in person through the post under Rule 8 a of this 
Order. 

Forms.] — See Yearly Supreme Court Practice. 

866. Who may giv8 notice — ^Not unqualified 
person acting as agent lor defendant.] — An un- 
qualified person who gives, os agent for deft. 
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Sect, 7. — Notice of appearance. Sects. 8, 9, 10, 11, 
12 13 : Suh-sects. 1, 2. 3, 4 cfe- 5. JL.] 

in an action, the notice of appeai'ance to the writ 
required by Ord. XII., r, 9, to be given by deft, 
to pltf. or his solicitor, is thereby acting in con- 
travention of the Solicitors Act, 1843 (c. 73), s. 2, 
which prohibits any unqualified person from 
“ acting as a solicitor ” or “ carrying on any 
proceeding ” in the superior courts. — Re Ains- 
worth, Ex p. Law Society, [1905] 2 K. B. 103 ; 
74 L. J. K. B. 4(i2 ; 92 L. T. 052 ; 53 W. R. 533 ; 
49 Sol. Jo. 403, D. C. 

Unqualified persons, generally, see Solicitors, 
Vol. XLII., pp. 411, Nos. 4724 ct seq. 

867. Place where notice given — Writ issuing 
out of District Registry — Address for service in 
this district.] — When a writ is issued out of a 
district i^egistry & is served without the district, 
it is imperative that notice of appearance be sent 
to the address for ser\dce within the district; 
notice of appearance given at the address for 
service in Ixmdon is insufhcient. 

As deft, omitted to give notice at the proper 
address pltf. was entitled to sign judgment ; & 
the proceedings being regular, they cannot be set 
aside without an afTidavit of merits (Cotton, L.J.). 
— Smith v. Dobbin (1877), 3 Ex. D. 338 ; 47 
L. J. Ex. 95 ; 37 L. T. 388, 777 ; 29 W. R. ,59, 
122, C. A. 

868. To whom notice given — London agents of 
plaintiff’s solicitors — Writ issuing out of District 
Registry — ^Appearance entered in London.] — Where 
a writ was issued out of a District Registry, A; 
deft, had entei*ed an appearance in London : — 
Held : notice of appearance to the London agents 
of pltf.’s solicitor was sufficient. — Johnson v. 
Whitehead, [1879] W. N. 10; Bitt. Prac. Cas. 
87 ; 1 Char. Cham. Cas. 42. 


Sect. 10.— SOUOTOR MAKING DEFAULT AFTER 
UNDERTAKING. 

See R. S. C., Ord. IX., r. 1 ; Ord. XII., r. 18, 
p, 312, ante. 


Sect. 11.— WITHDRAWAL OF APPEARANCE. 

871. Leave of court — Necessity for.] — ^An 

attorney, having once entered an appearance for 
a party, not entitled to strike it out but on an 
application to the court for leave. — Menzies 
V. Rodrigues (1814), 1 Price, 92 ; 145 E. R. 1340. 

872. Whether granted in application of 

solicitor alone — Unauthorised appearance entered 
by mistake.] — Where a solicitor, by mistake, has 
entered an appearance for a party, for whom he 
is not authorised, the court wUl not, on the 
application of the solicitor alone, cancel the 
appearance. — .Sambroke v. Hayes (1835), 4 L. J. 
Ch. 175. 


Sect. 12.— AMENDMENT OF WRIT AFTER 
APPEARANCE— FRESH APPEARANCE. 

873. Whether fresh appearance essential.] — It 

is not necessary that there should be a fresh appear- 
ance where a writ is amended (Lord Coleridge, 

C.J.). 

The writ by amendment has become a specially 
indorsed writ, & the appearance is still standing, & 
is therefore an appearance to the amended writ 
(Wills, J.). — Paxton v. Baird, [1893] 1 Q. B. 
139 ; 97 L. T. 923 ; 37 Sol. Jo. 82 ; 41 W. R. 88 ; 
5 R. 129 ; sub nom. Paxton v. Band, 92 L. J. 
Q. B. 170, C. A. 

g 74 . .] —Hanmer V. Clifton, No. 414, ante. 


Sect. 8.— TIME FOR APPEARANCE. 

R. S. C., Ord, XII., r. 22. A defendant may appear at any 
time before judgment. If he appear at au> time after the 
time limited b\ tlie vrit for appearance, he shall not, unless 
the Court or a Judge shall otherwise order, be entitled to any 
furtlicr time for delivering his defence, or for an> otlier purpose, 
than if he had appeared according to the writ. 

869. Appearance before service —Whether per- 
mitted.] — Actual service of the writ is not essential. 
If deft, appears, that gives the court jurisdiction 
to proceed, provided the subject-matter of the 
action is one over which the court has jurisdiction 
(Denman, J.). — Oulton v. Kadcliffe (1874), L. R. 
9 C. P. 189 ; 43 L. J. C. P. 87 ; 30 L. T. 22 ; 22 
W. R. 372. 

870. Person not party to action — 

Made defendant to counterclaim.] — A person, not 
a pai*ty to the action, named as deft, to a counter- 
claim, but not served with a copy, has no right 
to appear gratis. He cannot appear till after 
service. — Fraser v. Cooper, Hall & Co. (1883), 
23 Ch. D. 985 ; 52 lu J. Ch. 684 ; 48 L. T. 7.54 ; 
31 W. R. 714. 


Sect. 9.— APPEARANCE WTIHOUT AUTHORITY. 


Solicitor acting without 

Solicitors, Vol. XLII., pp. 
Nos. 549, 555-567, 3862-3856. 


authority.] — See 

62, 63, 341, 342, 


Sect. 13.— SETTING ASIDE SERVICE OF WRIT, 
ETC., BEFORE APPEARANCE. 

SuB-sECT". 1 . — In General. 

R. S. C., Ord. XII., r. 80. A defendant before appearing shall 
be at liberty, without obtaining an order to enter, or entering 
a conditional appearance, to take out a summons in the King’s 
Bench Division and in any other Division to take out a summons 
or to serve notice of motion to set aside the service upon him 
of the writ or of notice of the writ, or to discharge the order 
authorising such service. 

Service of writ generally.] — See Part XI., ante. 

Substituted service.] — See Part XII., ante. 

Service out of the Jurisdiction.] — See Part XIII., 
ante. 


Sub-sect. 2. — Application to Set Aside. 

See R. S. C., Ord. XII., r. 30, supra. 

876. Proper mode of objecting to service.] — 
Preston v. Lamont, No. ^29, ante. 

876. To whom made — Judge in Chambers.] — 
An application to set aside an ex parte order made 
by a judge at chambers grantmg leave under 
Ord. XI. to serve a writ of summons out of the 
jurisdiction, must be made to the judge in 
chambers & not to the Divisional Court or to the 
Court of Appeal. Such an application is a 
matter of practice A; procedure within the meaning 
of the Judicature (Procedure) Act, 1894 (c. 16), 
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8. i, & an appeal from the decision of the judge 
wanting or refusing the application lies to the 
Court of Appeal with the leave of the judge or of 
the Court of Appeal. — ^Black v, Dawson, [1895] 
1 Q. B. 848 ; 64 L. J. Q. B. 646 ; 72 L. T. 625 ; 
43 W. R. 436 ; 11 T. L. R. 329 ; 39 Sol. Jo. 380 ; 
14 R. 360, C. A. 

877. Though order made hy Court 

of Appeal.] — The judge in chambers was applied 
to at the beginning of Jan. for an order for service 
of the writ out of the jurisdiction. The ^plica- 
tion was refused, & pltf. appealed. On Jan. 13 
the Court of Appeal made the order asked for, & 
on Feb. 12 application was made to the Court of 
Appeal for leave to move to discharge the order 
for service out of the jurisdiction. The court 
directed that the application should be made to 
the judge in chambers. — Honduras Banking 
Co. V. COMPAGNIE G6n6rALE, ETC. (1896), 40 
Sol. Jo. 288. 

878. .] — This was an applica- 

tion (by summons adjourned from chambers) to 
discharge an order made ex parte by the Court of 
Appeal on March 3, 1904, under Ord. XI., r. 1 (gr), 
for service in Scotland on applicants as co-defts. 
in the action. The preliminary question was 
raised whether this court had jurisdiction to enter 
the application. It was held (on the authority 
of Honduras Banking Co, v. Compaqnie Gen^ralCt 
No. 877, ante) that the court had such juris- 
diction. — Balfour v, Wylie, [1904] W. N. 72. 

879. Time for application — Effect of delay.] — 
Reynolds r. Coleman, No. 618, ante. 

880. Conditional appearance.] — Deft., 

upon whom a writ was served out of the juris- 
diction, entered a conditional appearance, the 
memorandum of appearance stating that the 
appearance was to stand as imconditional unless 
deft, applied within ten days to set aside the writ 
or service thereof & obtain an order to that effect. 
Deft, took out a summons within the ten days to 
set aside the service, but the summons was not 
returnable until after the expiration of the ten days : 
— Held : the application was made in time. — 
Bonnell V, Preston, [1908] W. N. 155 ; 52 
Sol. Jo. 621 ; 24 T. L. R. 756, C. A. 

Waiver by appearance.] — Sec Sub-sect. 5, 

post. 


Sub-sect. 3. — Hearing of Application. 

881. Admissibility of evidence.] — Great Aus- 
tralian Gold Mining Co. v. Martin, No. 793, ante. 

882. Affidavits.] — Fowler v. Barstow, 

No. 796, ante. 

883. .] — Call v. Oppenheim, No. 

583, ante. 

884. Additional facts brought to notice of 
judge.] — Ee Burland’s Trade Mark, Borland 
V. Broxburn Oil Co., No. 761, ante. 

886. .]—KiNAHANt?.KiNAHAN, No. 763, ante. 

886. Setting up distinct cause of action.] — 
Parker v. Schuixer, No. 807, ante. 


Sub-sect, 4. — Grounds for Application. 

Service of writ generally.] — See Part XI. 
Substituted service.] — See Fart XII. 

887. Service out of the Jurisdiction — ^Not mere 
irregularities— Writ amended after leave given— 


Omission of prescribed indorsement.] — Dickson 
V. Law & Davidson, No. 799, ante. 

Misrepresentations, etc., in affidavit.] 

See Part XIII., Sect. 8, sub-sect. 2, D. (6), ante. 

-.] — See, generally, Part XIII., ante. 


Sub-sect. 6. — Effect of Appearance. 

A. U ncoyidiiional Appearance. 

See R. S. C., Ord. XII., r. 30, p. 380, ante ; 
Ord. LXX., r. 2, Part XCI., Sect. 2, post. 

888. Waiver of objection.]— Three of these 
six defts. are resident in England. The other 
three are not resident here, but when served out 
of the jurisdiction they came in & appeared 
absolutely, A did not in any way object to the 
sufficiency or propriety of the order for service. 
That being so, they must, in my opinion, be treated 
in exactly the same way as if they were subject 
to the jurisdiction by residence. They had an 
opportunity, if they thought fit, of appearing con- 
ditionally, & moving to discharge the order 
for service out of the jurisdiction. If they had 
done so the court might have considered all the 
circumstances bearing upon the question — whether 
it was more reasonable to leave them to be sued 
in their natural tribimal of residence, or to bring 
them before a court which was not their natural 
tribunal. But that is past, & they are here as 
defts. subject to the jurisdiction just as if they had 
been served in London (Cotton, Ij.J .). — lie Orr 
Ewing, Orr Ewing v. Orr Ewing (1882), 22 
Ch. D. 450, 467 ; 62 L. J. Ch. 529 ; 48 L. T. 556 ; 
31 W. R. 464, C. A. ; on appeal, sub nom. Ewing 
V. Orr Ewing (1883), 9 App. Cas. 34, H. L. 

889. .] — A writ was issued against a 

partnership firm (sued by the firm name) wliich 
carried on business abroad Ac liad no place of 
business in England, Ac all the partners in which 
were domiciled Ale resident abroad. The writ 
was served in England upon a person who was 
temporarily there, Ac whom pltfs. alleged to be a 
Xwtner in the firm, he being served expressly “ as 
partner.” He entered a conditional appearance, 
which was, on the application of pltfs., struck out 
as irregulai’, Ac he then entered an unconditional 
appearance, A:, in his own name, moved to set 
aside the service, on the ground that he was not 
a partner in the deft. firm. A Divisional Court 
refused to set aside the service. On appeal ; — Held : 
(per Lord Esher, M.R.), under r. 0 of Ord. IX. 
the service on appellant was good service on 
the firm ; (per Lindley Ac Bowen, L.JJ.) r. 6 of 
Ord. IX. did not apply to the case of a foreign 
firm, Ac the service was not good service on the 
firm ; but the service on deft, as an individual 
would have been good, if he had been named in the 
writ, Ac he had by appearing waived the irregularity. 

Ordered, therefore, that, if pltfs. would elect 
to amend the wiit by stating that appellant 
was sued together with the other alleged members 
of the firm, who were to be named separately, the 
service should stand as against appellant ; but, 
if pltfs. would not so elect, the writ must be set 
aside, with costs. 

I will take the case of a writ issued against a 
deft., an English subject found in England. The 
writ must be served, or that done which is equiva- 
lent to service (Ord. IX.). If the person attempted 
to be served desires to submit that there was no 
proper service, he must move to set aside the 
alleged service. But he must do so before ho 
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Sect, 13.— Setting aside service of torit, etc,, before 
appearance: 8ub*sect, 5^ A. B,] 

appears, because, if he appears, any irregularity 
in the service is waived by his appearance (Ord. 
XII., r. 30 ; Ord. LXX., r. 2) (Lord Esher, M.R.). 
— Western National Bank of City of New 
York v, Perez, Triana & Co., [1891] 1 Q. B. 304, 
308 ; 60 L. .T. Q. B. 272 ; 64 L. T. 643 ; 39 W. R. 
246 ; 7 T. L. K. 177, C. A. 

890. .] — It seems to mo that, in order to 

establish a waiver, you must show tliat the party 
alleged to have waived his objection has taken 
some step which is only necessary or only useful 
if the objection has been actually waived, or if the 
objection has never been entertained at all. If, 
for instance, after leave to issue a writ an ordinary 
appearance is entered, that is a matter which 
indicates that the deft, either never has enter- 
tained the notion, or, if he did entertain it, he 
abandoned it. Such a step would be unneces- 
sary & useless if the intention of insisting on 
his objection still held good (C^ave. J.). — Rein 
r. Stein (1892), 66 L. T. 469, 471, D. C. ; affd,, 
[1892] 1 Q. B. 763, C. A. 

891. Appearance as fresh step.'’] — 

The wit, which was in the general form prescribed 
by sect. 18, No. 2, Schedule A, issued on Sept. 12, 
& was served on deft, abroad on the 17th ; the 
order to proceed was made on Oct. 27, but was not 
served ; the declaration was filed on Oct. 28, 
& the indorsement thereon required deft, to plead 
within twenty-one days, & before the expiration 
of that time took the declaration out of the office 
of the court, A on Nov. 17 applied to set aside 
the order & subsequent proceedings : — Held : 
(1) the application was made in reasonable time. 
But, inasmuch as deft, when he took the declara- 
tion out of the office of the court, had the means 
of knowing, & it did not appear that he did not 
know the contents of the affidavit on which the 
order to proceed was made, & that pltf.’s proceed- 
ings were open to the objection now taken ; (2) he 
came within that branch of the 136th Practice 
Rule, Hilary Term, 1863, which prescribes “ that 
no application to set aside process or proceedings 
for irregulai'ity shall be allowed, if the party 
applying has taken a fresh step after knowledge 
of the irregularity.” — Bayne v. Slack (1857), 
3 0. B. N. S. 363 ; 27 L. J. C. P. 14 ; 4 Jur. N. B. 
192 ; 6 W. R. 171 ; 140 E. R. 781. 

892. R. S. C., Ord. LXX., r. 2.]— 

Appearance to a writ is a “ fresh step ” taken 
within the meaning of Ord. LXX., r. 2, & a writ 
which is irregular to the knowledge of deft, can- 
not be set aside on his application after appearance. 
— Mulckehn V, Doerks (1884), 53 L. J. Q. B. 
626 ; sub nom, MuLKERN v, Doerks, 61 L. T. 429 ; 
28 vSol. Jo. 688, D. C. 

893. .] — Rein v. Btein, No. 

890. ante, 

894 . ,] — pitf, claimed a declara- 

tion that an alleged mortgage of land to deft, 
created no charge on the land comprised in it, & 
he claimed possession of the land. Pltf. claimed 
alternatively an account of what was due on the 
mortgage & redemption. Pltf. was a judgment 
creditor of the mortgagor ; he had obtained an 
order appointing him receiver of the rents of the 
land, & the order had been registered. On a 
summons by deft, to stay all proceedings in the 
action on the ground that no leave of the court 
had been obtained to join another cause of action 
with the action for the recovery of the land : — 
Held : (1) though deft, had entered an appearance 
to the writ it was not too late for him to take 


the objection $ (2) pltf. was entitled without leave 
to ask for possession of the land in either alter- 
native — immediate possession of the mortgage 
was invalid, & possession on payment of what 
should be found due if the mortgage was valid. — 
Hunt v, Worhfold, [1896] 2 Oh. 224 ; 66 L. J, Oh. 
648 ; 74 L. T. 466 ; 44 W. R. 461 ; 40 Sol. Jo. 
468. 

895. ,] — Objection after appear- 

ance too late ; Ord. LXX*, r. 2 . — Tozibr v, 
Hawkins (1886), 15 Q. B. D, 660. 

896. Service out of the Jurisdiction — 

Attendance before master.]-— After service of writ 
of summons on a British subject resident abroad, 
pltf. obtained an order under the Common Law 
Ih'ocedure Act, 1862 (c. 76), s. 18, to prove the 
amoimt of his debt & damages before the master ; 
but this order was obtained irregularly, on an 
affidavit of service of the writ only, & without an 
affidavit as to the existence of a good cause of 
action : — Held : the irregularity was waived by 
deft.’s attending before the master, & entering 
upon the inquiry before him. — H arrison v, 
Williams (1864), 24 L. T. O. 8. 143. 

897. Breach not within jmisdlctlon 

— No irregularity in writ.] — A British subject 
residing in Prance, was there served with a writ 
of summons in the form prescribed by the Common 
Law Procedure Act, 1852 (c. 76), s. 18. The writ 
was specially indorsed with a claim in respect of 
promissory notes mode abroad. Deft, appeared 
to the writ, &, after declaration, found that the 
cause of action did not arise within the jurisdiction 
of the court, & was not in respect of the breach 
of a contract made within the jurisdiction, where- 
upon ho applied to set aside the writ So pro- 
ceedings under it: — Held: there was no irre- 
gularity in the writ itstJf ; So deft., by appearing, 
had given the court jurisdicjtion. 

In such case, deft, should apply to a judge for 
particulars before appearance, — F orbes v. Smith 
( 1856), 10 Exch. 717 ; 3 C. L. R. 506 ; 24L.J.Ex. 
167 ; 24 L. T. O. 8. 263 ; 1 Jur. N. 8. 383 ; 3 
W. li. 214 ; 156 E. R. 638. 

898. Irregularity of service.] — ^A 

writ was issued out of the Court of Common Pleas 
at Lancaster, which is a superior court, for a cause 
of action cognisable by that court, but which arose 
beyond its jurisdiction. The service was upon 
deft.’s attorney beyond the jurisdiction ; So he 
gave an undertaking to appear So did appear for 
deft. ; — Held : the irregul^ity in the service was 
cured by the appearance. — O ulton v. Radoliftk 
(1874), L. R. 9 C. P. 189 ; 43 L. J. C. P. 87 ; 30 
L. T. 22 ; 22 W. R. 372. 

899. Defendants appearing^ answer* 

Ing Sc entering Into evidence.] — A bill was filed 
against four trustees in India of a fund in India, So 
one formal deft, in England, to recover money 
payable in England. The trustees were served 
out of the jurisdiction, appeared So answered, So 
entered into evidence: — Held: as defts. had not 
demurred or pleaded or moved to discharge the 
order for service, the court might determine the 
questions between the parties. — E dwards v. 
Warden (1874), 9 Ch. App. 495 ; 43 L. J. Ch. 044 ; 
30 L. T. 540 ; 22 W. It. 669, L. JJ. ; on appeal 
(1876), 1 App. Cas. 281, H. L. 

900. Foreigner resident In foreign 

country.] — Deft, was a foreigner residing in a 
foreign country, So the writ was served upon him 
abroad. Such a service is no service at all, for it 
is forbidden by the rules, & unless some act 
amoimting to an estoppel has been done by deft,, 
the service is wrong & wholly void, I do not say 
what might hare happened if deft, had appeared 
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to the writ ; he might in such a case have been 
estopped, as by so doing he would have induced 
the pltf. to go on with the action (WnxB, J.)* — 
Hbwitson V. Fabrb (1888), 21 Q. B. D. 0, 9 ; 67 
L. J. Q. B. 449 ; 36 W. R. 717 ; svb nom, Hewbt- 
soN V. Fabrb, 68 L. T* 850, D* 0. 

901. Submission to Jurisdiction as to 

whole claim — ^Though part outside R. S. C., Ord. 
XL, r. 1.1 — ^Unconditional appearance to a writ 
served out of the jurisdiction is submission to the 
jurisdiction as to the whole claim, though part of 
It is outside Ord. XI., r. 1. — Manitoba & North- 
West Land Corporation v, Allan & Manitoba 
So North-Western Ry. Co. of Canada, [1893] 

3 Ch. 432 ; 03 L. J. Ch. 166 ; 69 L. T. 658 ; 37 
Sol. Jo. 716. 

Action removed from county court — 

Interrogations answered In county court.] — See 

County Courts, Vol. XIIT., p. 494, No. 440. 

902. Writ issued for service out of Juris- 

diction — Service within Jurisdiction.] — In Nov. 
1862, pltf. *8 attorney issued against deft, a writ 
of summons in the form prescribed by the Common 
Law Procedure Act, 1862 (c. 76), s. 18, for service 
on a British subject residing out of the jurisdiction. 
In the following March deft.’s attorney entered an 
appearance. Pltf.’s attorney not being aware 
that an appearance was entered, from time to 
time renewed the writ, & on March 31 served deft., 
who had always resided in England, with a copy 
of the renewed writ ; — Held : there was no ground 
for setting aside the proceedings. — Green v. 
Braddyi.l (1856), 1 H. & N. 69 ; 27 L. T. O. S. 81 ; 

4 W. R. 487; 156 E. R. 1121. 

908. Action against foreign firm — Service 

on partner within Jurisdiction.} — Western 
National Bank op City op New York v, Perez, 
Triana So Co., No. 889, ante* 

904. Undertaking to appear by defen- 

dant’s solicitor.] — Wliere a writ was defective, 
it was held that the objection to the defect was 
waived by deft.'s attorney writing to the pltf.’s 
attorney undertaking to appear & give security 
for costs.— A non. (1819), 1 Chit, 129. 

906. Misjoinder of claims.] — Hunt v. 

WORSFOLD, No. 894, ante. 

906. .] — Leave to join another 

cause of action with an action for the recovery of 
land may be ^ven by the court or a judge after 
issue of the writ in which the causes of action have 
been improperly joined. Such a joinder is an 
irregularity only, So an objection to the writ on 
that ground is capable of being waived by defts. — 
Lloyd v. Great Western Dairies Co., [1907] 
2 K. B. 727 ; 76 I.. J. K. B. 924 ; 97 L. T. 384 ; 
23 T. L. R. 570 ; 51 Sol. Jo. 530, C. A. 

Joinder of causes of action.] — See Pleading, 
pp. 140 et eeq. 

Waiver of diplomatic privilege.] — Sec Con- 
stitutional Law, Vol. XI., p. 542, Nos. 462-465 ; 
Bupp. 

Waiver in action against foreign government 
vessel.] — See Admiralty, Vol. I., p. Ill, No. 144. 

Waiver in actions against foreign sovereigns 
& governments.] — See Action, Vol. I., pp. 49, 
Nos. 391 et aeq. ; Bupp. 

Waiver of benefit under Maritime Conventions 
Act — Entry of appearance after two years.] — See 

Bhipping So Navigation, Vol. XU., p. 799, No. 
0603. 

Waiver in relation to county court Jurisdiction.] 

— See County Courts, Vol. XIII., pp. 560-651, 
Nos. 1060-1073. 

Appearance by defendants in Admiralty actions 
in rem.]— Admiralty, Vol. I., pp. 166, Nos. 
764 et aeq . 


B. Conditional Appearance and Appearance 
under Protest. 

See R. S. C., Ord. XII., r. 30, p. 380, ante. 

907. Conditional appearance.] — Re Ore Ewing, 
Orr Ewing v. Orr Ewing, No. 888, ante. 

908. .]— A conditional appearance is sub- 
ject to the same rules as to form as a regular 
appearance. 

Whore a writ has been served on a wrong person. 
So service is possible on the right person, leave will 
not be given under Ord. LXX., r. 1, to amend the 
irregularity, but the faulty service will be dis- 
charged with costs upon the application of the 
person intended to be served. 

A writ, having been issued against a firm So 
others, was served on one deft., F., in his in- 
dividual capacity as deft.. So also as representing 
both a co-deft. G. So the firm (of which he, F., was 
supposed to be a member). F. was not in fact, 
however, a partner in the firm, nor did he in any 
way represent either it or G. for the purposes of 
service. The flmi entered a conditional appear- 
ance in their firm name, So moved to discharge 
the service as against them. G., who was out of 
the jurisdiction, also entered a conditional appear- 
ance So moved to discharge the service as against 
him: — Held: (1) the defect (under Ord. Xll., 
r. 15) in the fimi’s conditional appearance could 
be cured by an undertaking by the partners to 
amend the appearance by appearing individually 
in their own names ; upon tliis being done the 
service must be discharged as against them, & it 
must also be discharged as against G., he being 
accessible without difficulty, So there being no 
need for prompt service ; (2) pltf. must pay the 
costs of both motions, the objection as to the firm’s 
defective appearance not having been taken until 
nearly tlie close of the argument. — Nelson v. 
Pabtorino So Co. (1883), 49 L. T. 564. 

909 . ,j — Pltf., M., a well-known theatrical 

manager, sued defts., members of the committee 
of the Comedie Frangaise. It appeared that per- 
formances of the Comedie Frangaise had been 
arranged for in London during last season, subject 
to the consent of the French Minister of Fine 
Arts, whoso consent was necessai^ according to 
the constitution of the Comedie Fran^aiso. The 
Minister refused his consent. So in consequence the 
performances did not take place. The negotia- 
tions were carried on in Paris, & while pltf. was 
in Paris he was informed of the fact that the 
Minister withheld his consent So treated defts.* 
refusal to act as a breach of contract. On May 23 
this year pltf. issued a writ here for £5,000 damages. 
So then obtained leave to serve it out of the juris- 
diction. Defts. appeared to the writ, but at the 
same time wrote to pltf.’s soheitor protesting 
against the jurisdiction. They afterwards de- 
livered a defence to save judgment, protesting 
against being obliged to do so. Defts. apphed 
to set aside the writ. 

The application to set aside the writ must be 
granted. There was an ai*rangement between 
pltf. So the Comedie Fran^aise for performances 
here. There could be no contract without the 
judicial sanction ; So that was not given. The 
writ discloses nothing as to the nature of the action. 
So defts. appeared under protest. Defts. are 
treated as personally liable in the statement of 
claim. Defts. from the first denied the jurisdiction. 
So only put in a defence under threats that judg- 
ment would be signed against them unless they 
did so. We do not deal with the question which 
was argued that defts. are a branch of the French 
Government. We do not deal with the case on 
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Sect. 13. — Setting aside service of writ, etc., b^ore 
yppearance: Suh-sect. 5^ B.; eub^sects. 6 A: 7, 
PaH XVs Sects. 1, 2, 3 <5? 4 : Sub-sect 1, A,] 


D. C. ; subsequent proceedings, sub noni. Fibth & 
Sons v, De la Rivas & Palmer (No. 2), 69 L. T. 
606, 0. A. 


that footing. The contract was made abroad ; 
it has not been shown that the alleged breach 
was within the jurisdiction though it was to be 
performed within the jurisdiction. As soon as 
O. (a deft.) knew that the consent was refused he 
told the pltf. ; pltf. then said C. selected to treat 
the contract as broken. Defts. appear : what 
else ought they to have done ? They could not 
enter a conditional appearance as there is no power 
under the rule to enter a conditional appearance. 
All that they can do is to appear under prot-est. 
They are ignorant how the case will be put against 
them. There has been no w’aiver of the objection, 
& they have not attorned to the jurisdiction. 
The writ must be set aside ; no costs (Mathew, J.). 
—Mayer r. Claretie (1890), 7 T. L. R. 40, D. C. 

910. -An appearance so long as it 

remains conditional, is not sufficient to entitle 
pltf. to proceed under R. S. C., Ord. XIV. which 
he can only do “ when a deft, appears.” — Ricard 
r. SxjRSOOK (1901), Yearly Supreme 00014. Practice. 

911. .] — Bonnell V, Preston, No. 880, ante. 

912. — Pltf. brought an action against 

deft, in the High Court of the Isle of Man, claiming 
damages for criminal conversation with pltf.’s 
wife. Deft, was at no material time domiciled or 
^sident in the Isle of Man. Pltf. obtained leave 
w ^rye deft, with a “writ of summons out of the 
jurisdiction, & deft, was duly served with a writ 
in Hngland. Deft, subsequently appeared ‘‘ con- 
ditionally ” & apphed to the court to set aside the 
order for service out of the jurisdiction & the writ 

ground {inter alia) that deft, was domiciled 
m England. The court dismissed the application. 
DeR. took no further part in the proceedings &> 
pltf. eventually recovered judgment in the action 
for damage & costs. Pltf. then brought this 
deft, to enforce the judgment : — 
i nr reason of his application to the 

Isle of Man Court had voluntarily submitted to the 
jurisdiction of that court & the judgment was, 
therefore, enforceable against him in England. — 
HARms V. Taylor, [1915] 2 K. B. 580 ; 84 L. J. 

K. B. 1839 ; 113 L. T. 221, C. A. 

913. Appearance under protest — ^No waiver of 
— Mayer v. Claretie, No. 909, ante. 

• . j: 7. •] — ^ foreigner out of the 

jurisdiction, who had been served out of the 
jurisdiction with a notice of a writ of summons, 
appeared under protest ; in the margin of the 
appearance was a memorandum that it was entered 
imder pro^st in order to preserve the deft.’s right 
to the jurisdiction ; — Held : deft, could properly 
enter ^ appearance imder protest without losing 
to right to object to the jurisdiction. — Firth & 
Sons r. He las Rivas, [1893] 1 Q. B. 768 ; 62 

L, J. Q. B. 403 ; 41 W. K. 493 ; 37 Sol. Jo. 456, 


916. Absolute right of defendant — Time 

for objecting.] — A deft, who objects to the juris- 
diction has an absolute right to appear under 
protest. The practice of the masters in dealing 
with an appearance under protest of allowing deft, 
a reasonable time for applying to set aside the writ 
& then sealing the appearance with an entry that 
the appearance is to stand as unconditional, 
unless deft, makes the application within the 
prescribed time, has no statutory authority & 
cannot limit the power of the court to enlarge 
the time for objecting to the jurisdiction. The 
meaning of the practice, which is necessary to 
prevent the hands of the court from being tied 
up indefinitely by a formal protest, is merely that 
the omission of deft, to apply to set aside the writ 
within the prescribed time raises a presumption 
against him of waiver of the objection to the 
jurisdiction & entitles the officials of the court in 
the ordinary course to treat the appearance as 
absolute. — Keymer v. Reddy, [1912] 1 K. B. 
215 ; 81 L. J. K. B. 206 ; 105 L. T. 841, C. A. 

Admiralty actions.] — See Admiralty, Vol. I., 
pp. 106, Nos. 76 et seq. 

Matrimonial causes — Petition for settlement of 
property of guilty wife.] — See Husband & Wife, 
Yol. XXVII., pp. 514, Nos. 5541 et seq.; 8upp. 


Suh-sect. 6.— -Effect of Opfusing Applica- 
tion without Formal Appearance. 

916. Service out of Jurisdiction — Formal ap- 
pearance not entered — Appearance by counsel on 
motion for Injunction — Affidavits filed & case 
argued on merits.] — Where a deft., upon whom 
an order for substituted service has been obtained, 
but who has not entered an appearance, has 
appeared by counsel on a motion for an injunction, 
which, after standing over at his request, & 
affidavits having been filed on both sides, has been 
argued on the merits, it is too late for him to object 
to the order for substituted service & to say that 
lie has not been properly served. — Boyle v. 
Sacker (1888), 39 Ch. D. 249 ; 58 L. J. Eh. 141, 
C. A. 

.] — Sec, generally, Part XII., ante. 


Sub -SECT. 7. — Appeals from Order Grant- 
ing OR Refusing Application. 

917. To Court of Appeal — With leave.] — 

Black r. Dawson, No. 876, ante. 


Part XV. — Default of Appearance. 


Sect. ].--In GENERAL. 

918. Effect of default as admission.] — By 

specially indorsed writ, dated July 30, 1918, pi 
maMned *132, the amount owint? from deft. 

writing signed 

deft., & dated May 25, 1916.” The indoreeme 


was headed “ Statement of claim.” Deft, did 
not enter an appearance, & on Aug. 24, 1918, 
judgment was signed against him in default of 
appearance. The judgment was in this form : 
“ Aug. 24, 1918. Deft. Ludvig Froyberger not 
having appeared to the writ of summons herein, 
it is this day adjudged that pltf. recover against 
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deft. iei32 &; £5 8 a . costs**’ On the same day pltf. 
took out a summons under the Courts (Emergency 
Powers) Acts, 1914-1017, for leave to proceed to 
execution on, or otherwise to enforce, the judg- 
ment. This application was made because pltf. 
w^ uncertain whether deft, had or had not joined 
His Majesty’s Forces. Deft, gave a counter- 
notice asking for a stay under the Acts, & filed 
an affidavit of merits. Deft, sought to show 
that the debt was due under a contract made 
in 1010, that is, before the war, & that sect. 1 
of the Courts (Emergency Powers) Act, 1914, 
applied ; & that the alleged contract of 1915 was 
merely an acknowledgment of a debt due under 
the contract of 1910. The judge, affirming the 
decision of the master, refused to go into the 
merits, holding that deft, was estopped by the 
indorsement on the writ & the judgment by default 
from asserting that the sum was due under the 
contract of 1910, & he refused a stay. Deft, 
appealed. 

The court dismissed the appeal. 

For the purposes of this action under Rules of 
the Supreme Court which govern the matter 
every allegation of fact in a pleading, if not denied, 
must be taken to be admitted. In the statement 
of claim contained in the indorsement on the writ 
the sum of £132 was alleged to be due under an 
agreement of May 25, 1915. That allegation for 
the purposes of the present action must be taken 
as admitted. If it were necessary I would be 
prepared to say that the document of May 25, 
1915, was upon its face a good agreement made for 
good consideration, & not a mere acknowledg- 
ment of a sum due, because the sum due was settled 
by agreement & deft, undertook to pay that sum 
by instalments (Bankes, L.J.). — (toBB v. Frey- 
BEROER, [1910] W. N. 22 ; 146 L. T. Jo. 214, C. A. 

919. Nature of judgment by default — ^Not judg- 
ment “ on the merits.’’] — A judgment on an 
award obtained in England by default cannot 
be sued on in India, since it is not a judgment “ on 
the merits ” within Code of Civil Procedure (Act 
V. of 1908), s. 13. — Oppenheim Co. v. Mahomed 
Haneep, [1922] 1 A. C. 482 ; 91 L. J. P. C. 205 ; 
127 L. T. 196, P. C. 

920. Time for signing judgment — Piaintiff 
taking no steps for twelve months — ^Month’s notice 
of Intention to proceed — R« S. G., Ord. LXIV., 
r. 18.] — Deft, had failed to appear to a writ 
indorsed for a liquidated demand, 4fc no proceed- 
ing had been taken for more than a year after 
service of the writ ; — Held : the case came within i 
Ord. LXIV., r. 13, & pltf. could not enter final 
judgment under Ord. XIII., r. 3, but was bound 
to give deft, a month’s notice of his intention to 
proceed. — Webster v. Myer (1884), 14 Q. B. D. 
231 ; 54 L. J. Q. B. 101 ; 51 L. T. 660 ; 33 W. R. 
407, 0. A. 


Heot. 2.— where defendant AN INFANT OR 
PERSON OF UNSOUND MIND. 

R. S. C., Ord. XUL, r. 1. Where no appearance has been 
entered to a writ of summons for a defendant who is an Infant 
or a person of unsound mind not bo found by inQuisition, the 

S lalntlff shall, before further proceeding with the action against 
kie defendant, apply to the Court or a Judge for an order that 
some proper person be assigned guardian of such defendant, 
by whom he may appear and defend the action. But no such 
order shall be made unless it appears on the hearing of such 
appUcatlon that the writ of summons was duly served, and that 
notice of such application was, after the expiration of the time 
allowed for appearance, and at least six clear days before the 
day in such notice named for hearing the application, served 
upon or left at the dwelling-house of the person with whom 
or under whose care such dmendant was at the time of serving 

P.P.— 13 


such writ of summons, and also (in the case of such defendant 
being an infant not resldhig with or under the care of his father 
or guardian) served upon or left at the dwelling-house of the 
father or guardian, if any, of such infant, unless the Court or 
Judge at the time of hearing such application shall dispense 
with such last-mentioned servico. 

Iniants — Default of appearance by.]~-<8ce 
Infants, Vol. XXVIII., p. 323, Nos. 1898-1900. 

Appointment of guardian ad litem*] — See 

Infants, Vol. XXVIII., pp. 318, Nos. 1821 et aeq. 

Birth of Infant after action commenced.] — 

See Infants, Vol. XXVIII., p. 334, Nos. 2013-2016. 

Persons of unsound mind — Appointment of 
guardian ad litem — In default of appearance.] — 
See IjUnatics & Persojts of Unsound Mind, 
Vol. XXXIII., p. 233, Nos. 1467-1471. 


Sect. 3. —AFFIDAVIT OF SERVICE. 

R. S. C., Ord. XIII., r. 2. Where any defendant fails to appear 
to a writ of summons, and the plaintiff is desirous of proceeding 
upon default of appearance under any of the following Rules 
of this Order, or luider Order XV., Rule 1, he shall, before 
taking such proceeding upon default, file an affidavit of service, 
or of notice m lieu of service, as the case may be. 

Ord. LXVII., r. 9. Affidavits of service shall state 

when, where, and how and by whom, such service was effected. 

Form of affidavit of service.] — See Appendix B., 
Yearly Supreme Court Practice. 

921. Contents of affidavit — ^Place of service.] — 

To obtain an order for entering an appearance, 
it must appear from the affidavit of service where 
deft, was served. — Davis v. Hole (1842), 1 Y. & 
C. Ch. Cas. 440 ; 6 Jur. 335 ; 62 E. R. 966. 

922. . ] — The affidavit of service to grant a 

motion for final judgment must in essential 
averments strictly comply with the General 
Orders & Rules. 

The jurisdiction of the court to enter judgment 
against a person who has not appeared is con- 
ferred by the rules. — Crane & Sons, Ltd. v. 
Waixis (1915), 49 L L. T. 213. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 395, Nos. 3917 ct aeq. 


Sect. 4.— ACTION FOR UQUIDATED DEMAND. 

Sub-sect. 1. — Judgment Against Sole 
Defendant or All 

A. In Geyieral. 

R. 6. C., Ord. XIIL, r. 8. Where the writ of summons is 
indorsed for a liquidated demand, whether specially or other- 
wise, and the defendant fails, or all the defendants, if more 
than one, fail, to appear thereto, the plaintiff may enter final 
judgment for any sum not exceeding the sum indorsed on the 
writ, together with Interest at the rate specified (if any), or (if 
no rate oe specified) at the rate of five per cent, per annum, to 
the date of {he judgment, and costs. 

Provided that in actions by a moneylender or an assignee 
for the recovery of money lent by the moneylender or the 
enforcement of any agreement or security relating to any such 
money, judgment shall not be entered In default of appearance 
unless the leave of the Court or Judge has been obtained in 
accordance with the provisions of Rule 10 of this Order. 

928. Application of rule in Admiralty.] — The 

practice of the Admiralty Division as to the 
procedure in default actions under R. S. C., Ord. 
XIII., r. 3, is the same as in other divisions. 

Where pltfs. issued a specially indorsed writ in 
an action In personam in the Admiralty Division : — 
Held : they wore entitled to.enter final judgment 
on expiration of the time allowed to defts. to 
appear. — The Madeleine & The AkdriS Tiieo- 
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Sect. 4 . — Action for liquidated demand: Sub-sect, 1, 
A,, B., C., D,,E,6c F.; s ub- sect 2,^ 

Dont (1903), 73 L. J. P. 24 ; 80 L. T. (575 ; 20 
T. L. R. 83 ; 9 Asp. M. L. C. 508. 

B, Liquidated Demand, 

See H. S. C., Old. XIII., r. 3, p. 885, attic; 
r. 7, p. 390, post, 

924. R. S. C.y Ord. XIII.» rr. 8 & 7.] — writ 
was indorsed with a claim for an account of 
principal, interest, & costs on a mortgage security, 
& for foreclosure or sale, &> also with a claim for 
a specific sum for principal Sc interest duo under a 
covenant in the mortgage deed. Deft, did not 
appear. Sc no statement of claim was delivered. 
Pltf. moved, under Ord. XIII., r. 3, for liberty to 
forthwith sign final judgment for the amount 
indorsed on the writ. Sc under Ord. XV. for the 
usual foreclosure judgment nisi : — Held : under 
Ord. XIII., r. 3, pltf. was entitled to sign judgment 
for the liquidated demand notwithstanding that 
the writ was also indorsed with a claim for an 
account Sc foreclosure, but ho was not entitled 
under Ord. XV. to a foreclosure judgment. 

It also, perhaps, was thought that Ord. XIII., 
r. 3, was limited to writs indorsed with a claim for 
a liquidated demand only, because that rule was 
followed or accompanied by another, namely, 
r. 7 of the same Order, which makes special pro- 
vision for the case of writs indorsed with a claim 
for pecuniary damages Sc for a liquidated demand. 
But I do not think that the express provision con- 
tained in r. 7 impliedly operates by way of limita- 
tion to r. 3, for both are affirmative rules. I 
therefore think that the application is properly 
made under Ord. XIII., r. 3, & I also tliink that 
any difficulty as to the result of so holding with 
regard to two distinct judgments possibly being 
made on one writ, is well answered by showing 
that Ord. XIII., r. 7, admits the possibility of two 
distinct judgments being entered (Chiity, J.). — 
Bissett V, Jones (1886), 32 Ch. D. 636, 637 ; 55 
L. J. Ch. 648 ; 64 L. T. 603 ; 34 W. R. 591. 

925. Action on bill of exchange — ^Expenses of 
noting.]— In an action on a bill of exchange, the 
writ was specially indorsed for £31 Ss. 9d. “ being 
balance of principal, interest. Sc expenses of noting, 
due on a bUl of exchange for £75 ds. dated, etc.*' ; — 
Held : the expenses of noting were not ** a 
liquidated demand ” within the Common Law 
Procedure Act, 1852 (c. 76), s. 27, Sc consequently 
the indorsement was irregular, Sc pltf. was not 
entitled to sign final judgment under sect. 29, 
on the failure of deft, to enter an appearance within 
the specified time. — Rogers v. Hunt (1864), 10 
Exch. 474 ; 3 C. L. R. 174 ; 24 L. J. Ex. 23 ; 24 
L. T. O. S. 134 ; 3 W. R. 72 ; 18 Jur. 1084 ; 166 
E. R. 625. 

SeCt now. Bills of Exchange Act, 1882, s. 57. 

926. Bank charges.J^In an action 

on a bill of exchange the writ was indorsed for the 
amount of the bill Sc a further sum described as 
“ bank charges.” Deft, failed to appear. Sc judg- 
ment was entered under Ord. XIII., r. 3 : — Held : 
this was a liquidated demand within Ord. XIII., 
r. 3 ; expenses of noting, here sufficiently described 
as “ bank charges,” being liquidated damages by 
the Bills of Exchange Act, 1882 (c. 61), s. 67. — 
Dando V, Boden, [1893] 1 Q. B. 318 ; 62 L. J. 
Q. B. 339 ; 68 L. T. 90 ; 41 W. R. 285 ; 37 Sol. Jo. 
195 ; 5 R. 183, D. C. 

Summary Judgment under Common Law 

Procedure Acts & Rules of Court.] — See Bilus op 
Exchange, Vol. VI., pp. 471, Nos. 3001 et seq. 


927. Joinder of claims — ^Liquidated demand — 
Writ also indorsed with claim for account 6c fore- 
closure.}— Bissett V, Jones, No. 924, ante. 


C, AmourU for which Judgment signed. 

See R. S. C., Ord. XIII., r. 3, p. 385, ante, 

928. Amount actually due when Judgment 
signed — ^Payment by defendant on account — 
Plaintiff only entitled to balance due.] — ^Where a 
writ of summons is specially indorsed under the 
Conamon Law Procedure Act, 1852 (c. 76), s. 25, 
Sc judgment is signed for default of appearance, 
pursuant to sect. 27, after payments made by deft, 
on accoimt, pltf. is not entitled to sim judment 
for the sum indorsed upon the writ, but omy for 
the balance remaining due after giving credit for the 
moneys paid. By a special indorsement under 
the above Act, pltf. claimed £341 11s. 7d, Deft., 
after the issuing of the writ. Sc before judgment, 
paid £25 on account. Sc judgment was signed Sc 
execution issued for the full amount, but with a 
direction to the officer to take the balance only. 
Sc costs. — Hodges v, Cai^laghan (1857), 2 C. B. 
N. S. 306 ; 26 L. J. O. P. 171 ; 29 L. T. O. S. 
79 ; 3 Jur. N. S. 369 ; 5. W. R. 531 ; 140 E. R. 
434. 

929. Reduction by payment after writ 

issued.] — ^When a writ of summons is indorsed 
for a liquidated demand, which is reduced by pay- 
ment ^ter writ issued, judgment on default of 
appearance ought only to be entered for the amount 
actually due at the time when such judgment is 
entered. Sc deft, has a right to have any judgment 
entered for a larger amount set aside. 

In my opinion, according to the tiTic con- 
struction of Ord. XIII., r. 3, which is to the same 
effect as the Common Law Procedure Act, 1852 
(c. 76), 88. 25, 27, although pltf. was within his 
rights in issuing the writ he was wrong in signing 
judgment for more than was then due, Sc as 
nothing was due he could only sign judgment 
for the costs (Lord Esher, M.R.). — Hughes v, 
Justin, [1894] 1 Q. B. 667, 669 ; 63 L. J. Q. B. 
417 ; 70 L. T. 365 ; 42 W. R. 339 ; 10 T. L. R. 
291 ; 9 R. 212 ; sub nom, Hodges v, Justin 
(No. 1), 38 Sol. Jo. 270, C. A. 

930. Judgment signed for larger amount than 
due — Right to set aside.] — Hughes v, Justin, 
No. 929, ante, 

981. Amendment.] — ^A. having issued 

a writ of summons against B., specially indorsed 
for £28, B., without appearing to the writ, paid 
£10 to A., on account of the debt. A. afterwards, 
imder the Common Law Procedure Act, 1862 
(c. 76), s. 27, signed judgment for default of 
appearance, for the full amount of £28 Sc costs. 
Sc issued a ca. sa,, indorsed for that amoimt, under 
which B. was arrested, Sc paid the sum demanded. 
B. having brought an action against A. for 
maliciously Sc without probable cause signing 
jud^ent Sc issuing execution : — Held : whilst 
the judgment stood for the full amoimt, it estopped 
pltf. from denying the correctness of the judgment 
or of the execution. 

Queere : whether, if the judgment had been 
rectified, by reducing it to the amount for which 
it ought to have been signed, as in Hodges v. Cal- 
laghan, No. 928, ante, the action would liave been 
maintainable ? 

Although while the judgment stands it cannot 
be contr^icted, it is always open to the court 
on motion to correct its judgment, to relieve any 
party who may be unduly prejudiced by any act 
done under its order, Sc to prevent any injurious 
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consequences which may flow from its error 
(Kelly, C.B.).-~Hufpbr v. Allen (1866), L. R. 
2 Exch. 16, 18 ; 4 H. & 0. 634 ; 36 L. J. Ex. 
16 L. T. 226 ; 12 Jur. N. S. 930 ; 15 W. B. 281. 
17; 

932 , ^ Error arising from acci- 

dental slip.] — ^Where judgment has been signed 
in an action for a liquidated demand in default of 
api^arance, &, through an error arising from an 
accidental slip, the amount included in the 
judgment for costs exceeds by a few shillings the 
amount properly allowable for costs, the judgment 
may be amended, under Ord. XXVIII., r. 11, by 
reducing it to the proper amount. 

In an action by pltf., as indorsee, against deft., 
^ acceptor, of a bill of exchange for £2,500, 
judgment was signed in default of appearance. 
The amoimt included in the judgment so signed 
for costs was £5 Os., which exceeded by the sum of 
12s. the amount properly allowable in the par- 
ticular case according to the scale of costs in force 
with regard to judgments by default. Pltf. 
having issued a writ of fieri facias upon the judg- 
ment, goo^ of deft, were seized under the writ. 
Deft, applied to set aside the judgment as having 
been irregularly signed. An affidavit made by 
the clerk to pltf.’s solicitors, who attended at the 
district registry when the judginent was signed, 
stated that he looked at the list of costs there 
exhibited, &> inadvertently filled in the wrong 
amount : — Held : deft, was not entitled to have 
the judgment set aside, there was power to 
amend it under Ord. XXVIII., r. 11, which ought 
to be exercised. — Armitage v. Parsons, [1908] 
2 K. B. 410 ; 77 L. J. K. B. 850 ; 90 L. T. 329 ; 
24 T. L. B. 635 ; 52 Sol. Jo. 615, C. A. 

983. Duty of creditor.] — Wliere 

judgment in default of appearance has been signed 
for an amount larger than that which is in fact 
due at the date of the judgment, such judgment 
must, on the application of the debtor ex delnio 
justUice^ be set aside, although the creditor has not 
sought to enforce the judgment for a sum greater 
than is actually due. 

A debtor was indebted to a creditor for a con- 
siderable sum, for the recovery of which pro- 
ceedings were instituted. After the service of the 
writ the debtor’s son paid £20 on account of the 
debt, but the creditor signed judgment in default 
of appearance for the whole amount due. The 
judgment not being satisfied, the creditor in- 
stituted bankruptcy proceedings founded upon 
the judgment, but in respect only of the amount 
actually due, allowing credit for the £20 paid 
by the debtor’s son. The debtor applied to the 
master, claiming that the judgment having been 
signed for an excessive amount was bad, & must 
be set aside. The master held that as the debtor 
had delayed in making his application, & the 
creditor had only sought to enforce the judgment 
to the extent of the correct amount, the judgment 
should stand. On appeal to the judge in chambers 
it was held that the matter was within the dis- 
cretion of the master, & that his discretion had been 
rightly exercised : — Held : the debtor was not 
precluded from succeeding in his application by 
reason of his relay, since the obligation to amend 
the judgment rested not upon the debtor, but 
upon the creditor who was seeking to enforce it ; 
& the judgment, having been signed for a sum 
larger than that which was in fact due, must be 
set aside. — Muir v, Jenks, [1913] 2 K. B. 412 ; 
82 L. J. K. B. 703 ; 108 L. T. 747 ; 67 Sol. Jo. 476, 
C. A. 

984. Limited to relief claimed by writ.] — Not- 
withstanding the provision of Ord. XX., r. 4, 


that whenever a statement of claim is delivered 
pltf. may therein extend his claim without any 
amendment of the indorsement of the writ, pltf. 
cannot, when deft, does not appear to the writ & 
a statement of claim is delivered by filing it with 
the proper officer, obtain judgment in default of 
appearance for more than he has claimed by his 
writ. Sevible : a receiver may be appointed upon 
an originating summons. — Gee v. Bell (1887), 

35 Ch. D. 160 ; 56 L. J. Ch. 718 ; 56 L. T. 306 ; 

36 W. R. 805. 

935. Foreclosure action — Writ not in- 

dorsed for payment.] — ^Where no appearance has 
been entered by deft, in an action, pltf. cannot, 
by his stat^^ment of claim, enlarge the scope of the 
claim indorsed on his writ. Where, therefore, 
deft, did not enter an appearance to the writ 
issued in a foreclosure action, & the writ was not 
indorsed for payment, the court held that the pltf. 
was only entitled to the usual order for foreclosure, 
although, on his statement of claim, he was also 
entitled to an order for payment against deft. — 
Law V, Philby (No. 2) (1887), 50 L. T. 522 ; 35 
W. B. 450. 


D. Interest. 

See R. S. C., Ord. XIII., r. 3, p. 385, ante. 

936. No contract, express or implied to pay 
interest — Interest on I.O.U.] — The Common Law 
Procedure Act, 1852 (c. 70), s. 25, which enables 
a pltf. to make on the writ of summons a special 
indorsement of his claim, with interest, is not 
confined to cases in which interest is payable by 
contract, express or implied. Therefore, where 
pltf. by such indorsement claimed interest on an 
I.O.U., & in default of appearance signed judg- 
ment : — Held : the judgment was regular. 

But in all cases, except those of bills of ex- 
change & promissory notes, if a pltf. by such 
indorsement claims interest where it is not due by 
contract, express or implied, & on default of appear- 
ance signs judgment for it, the court will set aside 
the judgment & make the attorney pay the costs. 

■ — Rod WAY V. Lucas (1855), 10 Exch. 667 ; 3 
0. L. R. 615 ; 24 L. J. Ex. 155 ; 24 L. T. O. S. 
277 ; 1 Jur. N. S. 429 ; 3 W. B. 212. 

Merger of covenant to pay interest, in judgment.] 
— See Judgments & Orders, Vol. XXX., p. 164, 
Nos. 332-339. 


E. Claims relating to Money Lent. 

Sec Sect. 10, post. 

F. Currency and Rate of Exchange. 

See Money, Vol. XXXV., pp. 169, Nos. 11 et 
seq.; Supp. 


Sub-sect. 2. — Default by One or Some op 
Several Defendants. 

R. S. C., Ord. XIII., r. 4. Where the writ of summons is 
indorsed for a liquidated demand, whether specially or otherwise, 
and there are several defendants, of whom one or more api>ear 
to the writ, and another or others of them fall to appear, the 
plaintiff may enter final judgment, as in the preceding Rule, 
against such as have not appeared, and may issue execution 
upon such judgment without prejudice to his right to proceed 
with the action against such as have appeared. 

Claim relating to money lent.] — See Sect. 10, 
post. 
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8ect» 6 ; Sitb-eecU* 1 d: 2.1 

Sect. 6.--CLAIM FOR DAMAGES OR DETENTION 
OF GOODS, OR BOTH. 

Sub-sect. 1. — Judgment against Sole Defen- 
dant OR All Dependants. 

R. S. C., Ort. Xin.j r. 6. Where the writ Is indorsed with a 
claim lor pecuniary damages only, or for detention of goods 
with or without a claim for pecuniary damages, and the defen- 
dant fails, or all the defendants, if more than one, fall, to appear, 
the plaintiff may enter interlocutory judgment ana a writ of 
inquiry shall issue to assess the value of the goods and the 
damages, or the damages only, as the case may be, in respect 
of the causes of action disclosed by the indorsement on the 
writ of summons. But the Court or a Judge may order a 
statement of claim or particulars to be filed before any assess- 
ment of damages, and may order that, instead of a writ of 
inquiry, the value and amount of damages, or either of them, 
shall be ascertained In any way which the Court or Judge may 
direct. 

037. Claim tor Injunction — Rule not applic- 
able.] — Pltf. moved for judgment in default of 
appem'ance. It appeared that the action was by 
writ indorsed for an injtmction & 40«. damages in 
respect of trespass by the deft, under colour of 
public light. Pltf. delivered his statement of 
claim, but did not ask for an account. Deft, did 
not appear. The question arose as to whether an 
liccount could be dispensed with. 

The R. S. C., 1883, Ord. XIII., r. 6, providing 
for a writ of inquiry, or other mode of ascertaining 
the amount of damages where the claim is for 
pecuniary damages, & the deft, does not appear, 
do not apply to a case where an injunction is 
claimed. Such a case comes within Ord. XIII., 
r. 12, wliich provides, subject to certain exceptions, 
that where the party served w’ith the writ does 
not appear upon the filing by pltf. of a proper 
affidavit of service, &, if the writ is not specially 
indorsed, of a statement of claim, the action might 
proceed ^ if such party had appeared, subject, 
as to actions where an account is claimed, to the 
provisions of Ord. XV. In the case before the 
court there is no account claimed, & pltf. is entitled 
to an injunction & the 40g. damages claimed, 
together with costs (Chitty, J.). — Part v. 
Griffiths (1884), 28 Sol. Jo. 339. 

938. Whether rule applicable only to actions 
ol detinue—Damages for slander — Fuller informa- 
tion.] — This was an action brought by a married 
woman against her father-in-law claiming damages 
for slander. Deft, took no notice of the writ & 
pltf. signed judgment Sc a writ of inquiry was 
issued. Deft, now endeavoured to set the inter- 
locutory judgment aside on the ground that the 
same was irregular as no statement of claim had 
been filed. 

1 do not want to upset the universal practice 
by holding that it has hitherto been wrong, & I 
see a way out of the difficulty by granting relief 
to deft, under Ord. XXVII,, r. 15. Meanwhile I 
wiU communicate with the Rule Committee 
pointing out to them the difficulty which has arisen, 
in the hope t^t they will deal with similar cases, 
a family quarrel, & it is admitted by pltf. 

IS entitled to more information as to 
the mnerent charges of slander that he would be 
required to meet. The practice under the rules 
ha« been well settled for a quarter of a century, 

^ I understand is the same in the Colonies A in 
Ireland as m these courts. Therefore I cannot 
take it upon myself to set aside the practice, 
^ecially m this instance, as I understand from 
the parties they wffi not take the matter to the 
Coi^ of App^l. Tliere is no doubt that Ord. 
Xlll., r. 3, if it IS intended to apply to a case like 
the present is about as badly worded as it possibly 


could be. I think it is only intended to apply to 
actions of detinue. Pltf. nnght be satisfied to get 
his goods back or he might ask for damages as 
well. He might say, “ I am entitled to recover 
from you (deft.) for your improper detention 
damages over So above the value of the goods.’* 
In that case Ord. XIII., r. 5, exactly meete the 
case. Therefore I hold that it would be manifestly 
wrong to hold that it applies in the present case. 
I think 1 can get over the difficulty I feel in 
deciding contrary to the established practice by 
making a discretionary order under Ord. XXVII., 
r. 15, which gives the Judge full power to do what 
he considers right in a particular case, So leave the 
question to be decided elsewhere whether under 
Ord. XIII., r. 6, judgment could properly have 
been signed. The judgment is to be set aside on 
the following terms : The appearance entered by 
leave by deft, is to stand. Pltf., within ten days 
to deliver her statement of claim ; deft, to deliver 
defence within fourteen days after. If no defence 
delivered, interlocutory Judgment in default. The 
parties to have liberty to apply as to the costs of 
these proceedings. I further order that there 
shall be mutu^ discovery So direct that the 
damages shall go before a special jury (Bucknill, 
J.).— Eyre v. Eyre (1901), 46 Sol. Jo. 653. 

939. Assessment of value of goods detained — 
Whether condition precedent.] — The power given 
to the court or a judge under the Common Law 
Procedure Act, 1864 (c. 126), s. 78, to order 
delivery of a specific chattel, only applies where 
the jury, in an action for its detention, have 
assessed its value. The exercise of the power by 
a judge is a question of discretion, & re viewable 
by the court. — Chilton v. Oharrington (1866), 

15 C. B. 730 ; 3 C. L. K. 392 ; 24 L. J. 0. P. 78 ; 

24 L. T. O. 8. 268 ; 1 Jur. N. B. 477 ; 3 W. R. 
248 ; 139 E. R. 735 ; subsequent proceedings^ 

16 0. B. 206. 

940, ,] — An application was made 

in this case under the following circumstances. 
The action was brought for rent, Sc for the return 
of specific goods ; deft, had failed to appear. 
Judgment had been signed for the amount of the 
rent ; but the judgment officer had refused to 
sign judgment for the delivery of the goods without 
an order of the judge. It was stated that the goods 
detained were heirlooms Sc family relics, So that, 
therefore, a writ of inquiry should not issue to 
assess their value, under Ord. XIII., r. 6. What 
was desired was to obtain a judgment for the 
return of the goods, which would be equivalent to 
a decree of the Court of Chancery under the old 
practice, So then judgment could be enforced in 
either of the three modes pointed out by Ord. 
XLII., r. 4. 

The only judgment by default in an action for 
detention of goods mentioned in these rules is 
under Ord. XIII,, r. 6. You may, therefore, sign 
judgment for the return of the specific goo^, So 
then proceed under Ord. XLII., r. 4, as you may 
be advised (Quain, J.). — Ivory v. Cruickshakk, 
[1876] W. N. 249 ; Bitt. Pract. Gas. 66 ; 1 Char. 
Cham. Cas. 123. 

941. — Writ ol Inquiry — ^Exeeurion lor 

delivery ol goods.] — ^An order, under Ord. XLVIII., 
deprivhig the deft, of the option of retaining 
specific goods, upon paying the value assessed 
can only be made alter the value ol the goods has 
been assessed. 

This was an ex parte application by ipltf., under 
Ord. XLVIII., r. 1, for an order that execuhion 
should issue for the delivery of specific chattels, 
wittiout giving deft, the option oi retaining them, 
upon paying the value assessed. By Ord. XIIL, 
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r. 5, where a writ is indorsed with a claim for 
detention of goods & deft, fails to appear, pltf. 
may enter interlocutory judgment. That has been 
done in this case. Then the rule continues, “ & a 
writ of inquiry shall issue to assess the value of the 
_ ods.” That has not been done here. When 
the value of the goods has been assessed under 
this rule, pltf. may enforce his judgment by writ 
for dehyery of the property, under Ord. XLII., 
r. 6 ; & in that case deft, has the option of retaining 
property, upon paying the value assessed. 
But it may be that pltf. desires to recover the 
^ecific goods ; & in that case he can apply, under 
\ XLVIll., r. 1, for an order that execution 
shall issue for the delivery of them, without giving 
deft, the option of retaining them, upon paying 
the value assessed. It appears to me that the 
revisions of Ord. Xlll., r. 6, must in all cases 
e followed, when pltf. has obtained judgment in 
default of abearance in an action for specific 
goods. Ord. XLVIII., r. 1, provides no alternative 
mode of proceeding, but only enables a judge to 
deprive the deft, of the option of paying the value 
assessed (Field, J.). — Corbett v, Lewin, [18841 
W. N. 62 ; Bitt. Hep. in Ch. 103. 

942. — ; .]— The High Court 

has now, in an action of detinue, power to order 
deft, to hand over the goods claimed, & if lie 
disobeys such an order the court has power to 
enforce it by attachment. 

It was said that cases showed that it was a 
condition precedent to the making of an order 
for delivery of a chattel that its value should be 
appraised. If that was ever the law it was a 
highly technical matter which has been cured by 
Ord. XLVIII., r. 1, of the R. S. C. ((.'ollins, M.R.). 
— Hymas V, Ogden, [1905] 1 K. B. 246, 250 ; 74 
L. J. K. B. 101 ; 91 B. T. 832 ; 53 W. R. 209 ; 
21 T. L, R. 85 ; 49 Sol. Jo. 99, C. A. 

948. Inquiry before master.] — This was 

an appeal from the refusal of a master to order 
that the amount of damages should be ascertained 
by a master instead of by a writ of inquiry, &> 
that the evidence of two of the pltf.’s witnesses 
should be given by affidavit. The action was 
brought to recover damages for breach of a charter- 
party. Judgment had been signed in default of 
appearance. The breach in question was for delay 
in loading a vessel at Newcastle, New South 
Wales. The amount claimed was about £8 per 
day for sixteen days and incidental expenses. 
Ordered that the amount of the damages should 
be ascertained by a master, and that the evidence 
of the witnesses at Newcastle, New South Wales, 
should be given by affidavit. — Macdonald v. 
Antelme Patterson & Co., [1884J W. N. 72; 
Bitt. Rep. in Ch. 60. 

944. Application by summons.] — 

Parr v. Snell, No. 946, post 

945. Writ of inquiry — Omission to apply by 

summons for Jury.}-— On the hearing of an action 
for damages for slander deft, failed to appear, & a 
writ of inquiry was issued in the ordinary form to 
the sheriff commanding him “ by the oath of 
twelve good lawful men of his bailiwick 
to assess the damages. At the hearing deft, 
appeared by counsel. The jury awarded £5 
damages, for which amount with costs judgment 
was enterod. Deft, appealed, really with the object 
of getting the v^t of inquiry set aside, but his 
notice of appeal 'merely asked for a new trial or 
judgment, with an incidental request that the 
verdict judgment should be set aside. The 
pDund of the appeal was that no order for a jury 
bad been obtained, as was now required by the 
Juries Act, 1918 (c. 28), Ord. XXXVI., r. 6a 


Held : there were no merits in the appeal, nor 
was it a case in which the court by way of indul- 
gence shoidd exercise any jurisdiction it might 
have over the verdict judgment. On the 
question whether the omission to apply by sum- 
mons for a jury could be treated as an irregularity 
or as rendering the inquiry void the majority of 
the court were of opinion that it amounted to an 
irregularity capable of being waived and that it 
had been waived by the appellant. The araeai 
therefore failed. — Smythe v. Wiles, [1921] 2 K, B. 
66; 90 L. J. K. B. 1278; 124 L. T. 688; 37 
T. B. R. 266 ; 65 Sol. Jo. 258, C. A. 

Form of prseclpe .] — See Appendix G., 

No. 12, Yearly Supreme Court Practice. 

Form of writ .] — See Appendix J., No. 8, 

Yearly Supreme Court Practice. 


Sub-sect. 2. — Default by One or Some of 
Several Defendants. 

R. S. C.. Ord. XIII., r. 6. Whore the writ is indorsed as in 
the last preceding Rule mentioned, and there are several defen- 
dants, of whom one or more appear to the writ, and another oi 
others of them fail to appear, the plaintiff may sign inter- 
locutory judgment against the defendant or defendants so fail- 
ing to appear, and the value of the goods and the damages, oi 
either of them, as the case may be, may be assessed, as against 
the defendant or defendants suffering judgment by default, 
at the same time as tlie trial of the action or issue therein against 
tlie other defendant or defendants, unless the Court or a Judge 
shall otherwise direct. Provided that the Court or a Judge 
may order that instead of a writ of inquiry or trial, the value 
and amount of damages, or cither of them, shall be ascertained 
in any way which the Court or Judge may direct. 

946. Interlocutory judgment only to be signed.] 

—There is a set of orders & rules, namely, Ord. 
XIII., judgment signed in default of appearance ; 
Ord. XIV., judgment signed on specially indorsed 
writ ; Ord. XXVII., judgment signed on default 
of pleading. In Ord. XIII. & in Ord. XXVII., if 
it is a case of a debt or liquidated demand, judg- 
ment may be signed against one for default of 
appearance or default of pleading, & yet pltf. may 
go on & sign judgment against the others. The 
same applies to Ord. XIV., where the action can 
only be brought for debt or liquidated demand ; 
so for any debt or liquidated demand the old rule 
has been done away with by the rules under the 
Judicature Act. When you come to actions which 
are not for debt or liquidated demand, but are 
for damages or unliquidated demands, you find 
the wording of the rule is altered. You are allowed, 
in the case of default of appearance, or default of 
pleading, to sign on interlocutory judgment dc 
proceed against the other deft. & to assess 
damages ; but there is nothing to allow you to 
sign final judgment against some of defts. & yet 
go on against the others or other. What has 
happened in this case is, I suspect, quite irregular. 
^ interlocutory judgment has been regularly 
signed. The result of that is that the damages 
should be assessed at the trial of the action against 
the third contractor, as they might be, but the 
rule says “ unless otherwise ordered.” No order 
otherwise is produced to us, but in fact the master 
has assigned damages, & I strongly suspect he 
was asked to give an appointment without it 
occurring to any one that he should have had a 
summons & made an order on it ; but he has 
assessed damages Sc then, instead of entering a 
separate final judgment, that has been done 
which is provided for by the regular practice, the 
amount assessed has been entered up in the inter- 
locutory judgment, which is then converted in<K) 
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Practice. 


Sect, 6 . — Claim for damages or detention of goods, or 
both : Sub-sect, 2, Sects, 6 <£: 7 : Sub-sects, 1 
2, Sects, S, 9, 10. 11, 12 13.] 

a final judgment (Scrutton, L.J.). — ^Parr v, 
Sneix, [1923] 1 K, B, 1, 10, 11 ; 91 L. J. K. B. 
866 ; 128 L. T. 106, C. A. 

947. Judgment entered against one defendant — 
Plaintiff not precluded from proceeding against 
other defendant.] — Pim v, Coyee, No. 278, ante. 


Sect. 6.— CLAIM FOR DAMAGES OR DETENTION 
OF GOODS AND UQUIDATED DEMAND. 

R, S. C., Ord. Xin., r. 7. Where the writ Is indorsed with a 
claim for pecuniary damages only or for detention of goods 
with or without a claim for pecuniary damages, and is further 
indorsed for a liquidated demand, whether specially or other* 
wise, and any defendant fails to appear to the writ, the plaintiff 
may enter final judgment for the debt or liq^dated demand, 
interest, and costs against the defendant or defendants faiUng 
to appear, and interlocutory judgment for the value of the goods 
and the damages, or the damages only, as the case may be, and 
proceed as mentioned in such of the preceding Rules of this 
Order as may be applicable. 


Sect. 7.— ACTIONS FOR RECOVERY OF LAND. 

Sub-sect. 1. — Where no Appearance Entered 
OR Defence Limited. 

R. S. C., Ord. Xin., r. 8. In case no appearance shall be 
entered in an action for the recovery of land, within the time 
limited by the writ for api^arance, or if an appearance be 
entered but tlie defence be limited to part only, the plaintiff 
shall be at liberty to enter a judgment that the person whose 
title is asserted in the writ shall recover possession of the land, 
or of the part thereof to wliich the defence does not apply. 

See, generally. Read Property. Vol. XXXVIII., 
pp. 785, Noe. 1178 et seq. 

Appearance by person other than defendant.] — 
See B, 8, C„ Ord, XII., rr. 25-30, pp. 378, 380, 
ante ; Real Property & Chattels Real, Vol. 
XXXVIII., pp. 768-769, Nos. 995-1019. 


Sub-sect. 2. — Claims for Mesne Profits, 
Arrears of Rent, Double Value or Damages. 

R. S. C., Ord. XIII., r. 9. Where the plaintiff has indorsed a 
claim for mesne profits, arrears of rent, double value, or damages 
for breach of contract, or wrong or injury to the premises, upon 
a writ for the recovery of land, he may enter judgment as in 
the last preceding Rule mentioned for the land ; and may 
proceed as In the other preceding Rules of tliis Order mentioned 
as to such other claim so indorsed. 

Mesne profits.] — See Landlord & Tenant, 
Vol. XXXI., pp. 552-554, Nos. 699-7009 ; Real 
Property, Vol. XXXVIII., pp. 784-785, Nos. 
1173-1177. 


Sect. 8.— ADMIRALTY ACTIONS IN REM. 

I" Admiralty actions in rem 

the defendant does not appear within the time limited f< 
appearance upon the filing by the plaintiff of a proper affldav 
of service and of a statement of claim and of a certificate ( 
non-appearance the action may on the expiration of twent' 
one days from the service of the writ be set down for judgmei 
by default. * 


Judge Is satisfied that the plalntifTs claim is well founded, he 
may pronounce for the claim with or without a reference to 
the Admiralty Registrar or to the Admiralty Registrar assisted 
by Merchants, and may at the same time order the property to 
bo appraised and sold, with or without previous notice, and the 
proceeds to be paid into Court, or may make such order as he 
shall think just. 

Default of appearance.] — See Admiralty, Vol. I., 
pp. 194, 196, Nos. 1090-1096. 

Default of defence.] — See Admiralty, Vol. I,, 
p. 195, Nos. 1097-1100. 

Sale of property under arrest — Before judg- 
ment.] — See Admiraity, Vol. I., pp. 171, Nos. 824 
et seq, 

Conolusiveness of foreign Judgment in rem.] — 

See Conflict op Laws, Vol. XI., pp. 463, Nos. 
1189 et seq. 

Payment Into court & tender.] — See Admiralty, 
Vol. I., pp. 185, Nos. 979 et seq,, (St, generally. 
Part XXVII., post. 


Sect. 9.— ACTIONS ON BONDS WITHIN 8 & 9 
WILL. 3 (c. 11). 

R. S. C., Ord. XlII., p. 14. Where the writ is indorsed with 
a claim on a bond wltnln 8 <k 9 Wm. III., c. 11, and the defen- 
dant fails to appear thereto, no statement of claim shall bo 
delivered, and the plaintiff may at once suggest breaches by 
delivering a suggestion thereof to the defendant or his solicitor, 
and proceed as mentioned in the said Statute and in 3 & 4 Will. 
IV., c. 42, 8. 16. 

See Bonds, Vol. Vll., pp. 222-223, 245-247, 
264-255, Nos. 650-664, 881-901, 959-966. 

Liquidated damages or penalty.] — See Damages. 
Vol. XVir., pp. 136, Nos. 422 et seq. 


Sect. 10.— ACTIONS BY MONEYLENDERS OR 
ASSIGNEES OF MONEYLENDERS. 

R. S. C., Ord. XIIL, r. 16. (1) In actions brought by a money- 

lender or an assignee for the recovery of money lent by the 
moneylender or the enforcement of any agreement or security 
relating to any such money, an application for leave to enter 
Judgment in default of appearance shall be made by notice 
returnable not less than two clear days after service of the 
notice. 

(2) The notice shall not be Issued until the time limited for 
entering appearance has expired, and a proper affidavit of 
service of the writ lias been filed. 

(3) The notice shall be in accordance with Form 2 a In 
Appendix K with such variations as circumstances may require, 
and may be served personally or by registered post addressed 
to the defendant at Ids last known place of address. 

(4) At the hearing of the ^plication, whether the defendant 
appears or not, the Court or Judge — 

(a) may exercise the powers of the Court under subsection (1) 

of section 1 of the Moneylenders Act, 1900, as ex- 
tended by section 10 of the Moneylenders Act, 1927 ; 
and 

(b) If satisfied by affidavit or otherwise that the notice has 

been duly served, may give leave to enter final judgment 
for the whole or part of the claim ; and 

(c) as regards any part of the claim as to which leave to enter 

final judgment is refused, may give any such directions 
or make any such order as might have been given or 
made upon a summons for judgment under Order XIV., 
if the defendant had entered an appearance, upon sucii 
terms as to notice to the defendant and otherwise as 
may be thought Just. 

See, generally. Money & Money Iending, Vol. 
XXXV., & 8upp. 

Judgment not entered without leave.] — See 

R. S. C„ Ord. XIII., r. 3, p. 385, ante. 

Application by notice — Form ol notice.] — See 

Appendix K., No. 2 A, Yearly Supreme Court 
Practice. 

Two clear days/*] — See R. S. C., Ord. LII., 
r. 6, Part LIX., Sect. 4, sub-sect. 4, B., post ; Ord. 
LXIV., r. 3, Part LXXXV., post. 


- — ~ r, 13. In Admiralty actions in rent, upon 

default of appearance, it when the action comes before him, the 
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Sbc!T. 11.— default OT APraARANCE TO WRIT 
ISSUED OUT OF DISTRICT REGISTRY. 

R. S. C., Ord. XIII., r. It. Where a defendant fails to appear 
to a wit of summons Issued out of a district registry, and the 
defendant had the option of entering an appearance either In 
the district registry or In the central office, Judgment for want of 
appearance shall not be entered by the plaintiff until after such 
time as a letter posted In London on the previous evening, in 
due time for delivery to him on the following morning, ought, 
in due course of post, to have reached him. 

Appearance In District Registries.]— R. S. 0., 
Ord. XII., rr. 4—6, p. 377, ai^e. 

Notice of appearance.]— aSVc R. S. C., Ord. XII., 
r. 9, p. 379, ante. 


Sect. 12.— DEFAULT OF APPEARANCE TO 
ORIGINATING SUMMONS. 

R. S. C., Ord. XIII., r. 16. Where a defendant or respondent 
to an originating summons to which an appearance is required 
to be entered fails to appear within the time limited, the plaintiff 
or applicant may apply to the Court or a Judge, for an appoint- 
ment for the hearing of such summons, and upon a certlfloate 
that no appearance has been entered, the Court or Judge shall 
appoint a time for the hearing of such summons upon such 
conditions (if any) as they or he shall think fit. 

Form of certificate that no appearance entered.] 

— See Appendix K., No. Ik, Yearly Supreme 
Court Practice. 

Form of affidavit of service of originating 
summons.] — See Appendix B., No. 22c, Yearly 
Supreme C^ourt Practice. 

Default of appearance by Infants or persons of 
unsound mind.] — See Sect. 2, ante. 


SRcrr. 13.— SETTING ASIDE OR VARYING 
JUDGMENT IN DEFAULT. 

R. S. C., Ord, XIII., r. 10. Where judgment is entered pur- 
suant to any of the preceding Rules of this Order, It shall be 
lawful for the Court or a Judge to set aside or vary such Judgment 
upon such terms as may be just. 

Setting aside judgments In default of defence.] 

—See R. S. C., Ord. XXVIT., r. 15; Ptjead- 
INO, Part IX., Sect. 3, sub-sect. 4, M., p. 160, 
ante, 

948. Application to set aside — By whom made 
— ^Person other than defendant.] — A judgment by 
default in an action against a lessee for recovery 
of land on forfeiture may be set aside under 
Ord. XXVII., r. 15, on the application of equit- 
able mortgagees although not parties to the 
action. — Jacques v. IlARRisoisr (1883), 12 Q. B. D. 
136 ; 53 L. J. Q. B. 137 ; 60 B. T. 240 ; 32 W. R. 
274, D. C. ; subsequent proceedings (1884), 12 
Q. B. D. 166, 0. A. 

949. .] — Pltf. issued a writ 

against J. to recover possession of a house, & 
signed judgment in default of appearance. The 
sheriff, in pursuance of a writ of possession, ejected 
H. who was in possession &; put in pltf. U. had 
no knowledge of the action, &; did not claim to hold 
through J. On an application by H. that the 
writ of summons, & all subsequent proceedings 
in the action, be set aside for irregularity, & that 
pltf. restore possession of the house to the 
applicant : — Held : the right order was, that the 
judgment & subsequent proceedings be set aside, 
pltf. to go out of any possession obtained under 
the jud^ent ; the order to take effect only if 


applicant within twelve days elect to be added 
as deft. ; applicant to be at liberty to appear 
upon filing an affidavit that at the time of the issue 
of the vmt he was in possession by himself or his 
tenant ; the order to be without prejudice to any 
right pltf. might thereafter have to sign judgment 
against J. upon filing a proper affidavit. — Minbt 

V. Johnson (1890), 63 L. T. 507 ; 6 T. L. R. 417, 
0. A. 

960, ,] — A Russian insurance 

company, having its principal office in Petrograd 
& a branch office in lA>ndon, in accordance with 
the Companies (Consolidation) Act, 1908 (c. 69), 
s. 274, filed with the registrar the name of C. as 
its authorised representative to accept service of 
process on its behalf. By a series of decress passed 
in 1918 the Soviet Government purported to put 
all insurance companies in Russia into liquidation 
& to appropriate their property. In the spring of 
1923 C. sent a notice to the registrar that the com- 
pany which he represented h^ ceased to exist, & 
at his request this notice was placed upon the file. 
In the summer of the same year the respondents 
brought an action against the company by specially 
indorsed writ for payment of a sum of money 
claimed to be due to them in respect of certain 
insurance transactions. The writ was served 
upon C., who protested that he had no power ^ 
act for the company, & judgment was signed in 
default of appearance. In 1924 respondents 
obtained in this action a garnishee order nisi 
attaching all debts due from appellants to the 
judgment debtors. Appellants took out a sum- 
mons against respondents to have the judgment 
set aside, & respondents applied to have the 
garnishee order nisi made absolute or an issue 
directed. The judge, affirming the decision of the 
master, dismissed both applications. Shortly 
after this decision an order was made for the 
winding up of the company in this country. 
The Court of Appeal, after ascertaining from the 
liquidator that he did not propose to question the 
judgment, refused to set aside the judgment, but 
as regards the garnishee proceedings directed an 
issue : — Held : upon appellants* application, that 
the appellants had no sufficient interest in the 
judgment, & that there was no ground for setting 
it aside. — Employers’ Liability Assurance 
OoRPN. V. Sedgwick, Collins & Co., [1927] A, C. 
96 ; 95 L. J. K. B. 1015 ; 42 T. L. R. 749 ; sub 
nom, Sedgwick Collins & Co., Ltd. v. Rossia 
Insurance Co. op Petrograd, 136 L. T. 72, 
H. L. ; affg, S. C. stib nom, Sedgwick, Collins 
& Co. V, Rossia Insurance Co. of Petrograd, 
[1926] 1 K. B. 1, C. A. 

951. Time for — Effect of delay.] — ^Where 

no irreparable wrong will be done to a pltf. who 
has obtained judgment by default, lapse of time 
is not a bar to an application to set it aside. — 
Atwood v, Cihchester (1878), 3 Q. B, D. 722 ; 
47 L. J. Q. B. 300 ; 38 L. T. 48 ; 42 J. P. 341 ; 20 

W. R. 320, C. A. 

962. .] — husband & wife 

having signed a joint Sc several promissory note, 
a writ was issued against them both & judgment 
was signed against both for default of appearance 
in 1880. Certain summonses Sc orders were after- 
wards served on the wife. She always handed all 
documents so served on her to her husband until 
Nov. 1881, Sc her affidavit showed that until that 
date she was ignorant of the nature of the pro- 
ceedings. In Nov. 1881 the husband filed a 
liquidation petition. In Feb. 1882 a summons for 
committal was served on the wife. She instructed 
solicitors Sc opposed the summons, but an order 
was made. She then moved to set aside the 
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Sect* 13 . — Setting aside or varying judgment in 
default Sects. 14 <fc 16.] 

ordinal judgment : — Held : as the judgment* 
being a personal judgment against a married 
woman* was irregular & w^ng, & as pltf. had not 
been prejudiced or misled, it ought to be set aside, 
notwithstan^ng the delay. 

Aticood V. Chichester y No. 951, ante^ followed. — 
Davis v, Ballenden (1882), 46 L. T. 797, O. A. 

958. .] — ^Pltf. brought an action 

against deft, on two cheques given for a gambling 
debt. Deft, did not appear at the trial & pltf. 
obtained judgment, but no proceedings were t^en 
to enforce it. Later a moneylender obtained a 
judgment against pltf. & the judgment debt due 
from deft, to pltf. was assigned to him. Subse- 
quently, one year after the judgment had been 
obtained against deft, he applied to have it set 
aside : — Held : the moneylender was in the 
position of a bond fide holder for value with regard 
to the judgment debt due from deft., & there was 
no reason to exercise the discretion of the court by 
setting it aside. — Harley v. Samson (1914), 30 
T. L. K. 450. 

954, To whom made — Judgment signed in 

district registry — ^Master in chambers.} — motion 
on appeal from a judge at chambers is in time if 
made on the ninth day from the date of the order 
when the eighth day is a Sunday. 

Where all proceedings in an action ** down to 
&> including final judgment ** are by Ord. XXXV., 
r. la, to be taken in a district registry, a master in 
londou has jurisdiction to set aside a jud^ent 
signed there through deft. 's non-appearance in the 
district regist^, & on terms of his paying costs 
incurred, to give deft, leave to defend. — Lewis v. 
Kent (1877), 63 L. T. Jo. 61. 

955, Master or District Regis- 

trar.}— A district r^^istrar has by virtue of Ord. 
XXXV., r. 6, jurisdiction concurrent with that of 
a master under the rules to set aside or vary a 
final judgment signed in default of appearance in 
an action proceeding in the district registry. — 
Townend V, Kirkham, [1898] 1 Q, B. 61 ; 67 
L. J. Q. B. 6 ; 77 L. T. 419 ; 46 W. R. 66 ; 42 
8ol. Jo. 45, C. A. 

956, Where Judgment obtained regularly — 
Application not ex debito Justltlm — ^Necessity to 
show defence on merits.] — The 27th section of the 
Common Law Piocedure Act, 1862 (c. 76), s. 27, 
in case of the non-appearance of deft, where the 
\^Tit of summons is indorsed in the special form 
therein provided, enables pltf., on filing a judge’s 
order for leave to proceed under the provisions of 
the Act, & a copy of the writ of summons, at once 
to sign final judgment, in the form contained in 
the schedule to the Act. 

An application to set aside the order may be 
made on affidavits contradicting those upon which 
the order was obtained, without disclosing a 
defence upon the merits. 

Qucere : in case the order stands, whether the 
judgment signed in pursuance of it can be set 
aside without such affidavits as are mentioned in 
that section. 

Suppose the application to sign judgment were 
groimded wholly upon affidavits containing a 
variety of false statements, every one of which 
deft, is able to contradict & disprove, could it be 
said that, because pltf. has succeeded in his applica- 
tion by such false statements, it would be incum- 
bent upon deft, to make an affidavit disclosing the 
merits of Ms case ? I cannot help thinking that 
the affidavit of merits is only required where the 
judge is of opinion that the ju<^^ent has been 


regularly signed (Parke, B.). — Haix v, Scotson 
(1863), 9 Exoh. 288 ; 23 L. J. Ex. 86 ; 22 L. T. 
O. S. 123 ; 2 W. R. 103. 

967. .] — ^Where judgment has 

been signed (for default of appearance) upon a 
writ specially indorsed under the Common L*aw 
Procedure Act, 1862 (c. 76), s. 26, the affidaxdt in 
support of an application by deft, to be let in to 
defend, under the proviso in sect. 27, must not 
merely state that he has “ a defence upon the 
merits,*' but must disclose or make known the 
nature of such defence, in order that the judge 
may see that it really amounts to a defence. — 
Whiley V. Whiley (1868), 4 C. B. N. S. 063 ; 27 
L. J. 0. P. 305 ; 31 L. T. O. 8. 216 ; 4 Jur. N. 8. 
714 ; 6 W. R. 649 ; 140 E. R. 1248. 

958, .] — Smith v. Dobbin, 

No. 867, ante. 

969. .] — Pltf., being unable to 

serve one of defts. with the writ, obtained an order 
for substituted service against him, & the action 
proceeded to judgment against all defts. Deft, 
against whom the order for substituted service 
had been made applied to be let in to defend, on 
the ground that he had a defence on the merits, 
& that he never had any notice of the action 
while pending : — Held : as an order for substituted 
service had been properly made Sc service effected 
under it, the judgment was regular. Sc deft, could 
not, ex debito justiticBf claim to be let in to defend 
the action ; but the court, in the exercise of its 
discretion, could allow him to do so if it were 
shown that he had no knowledge of the pro- 
ceedings Sc had a defence on the merits ; &, 
as the giving leave was discretionary, tlie court 
could impose terms. — Watt r. Barnett (1878), 
3 Q. B. D. 363 ; 38 I.. T. 903 ; 26 W. R. 745, C. A. 

960. Where Judgment obtained irregularly or 
in breach of good faith — ^Application ex debito 
JustlUse.] — The application for setting aside a 
judgment as against good faith, is ex debito jusiiiiai. 
Sc the court wall not impose on the deft., as a 
condition for setting it aside, that he bring no 
action. — Cash v. Wells (1830), 1 B. & Ad. 375 ; 
109 E. R. 826. 

961. .] — If a proceeding is irregular 

the opposite party lias a right to have it set aside ; 
Sc therefore if the term of bringing no action is 
not imposed by the court, at the time of disposing 
of the rule for setting aside the irregular proceed- 
ing, the successful party cannot be restrained from 
bringing an action in respect of the irregulai’ity. — 
Abbott v. Greenwood (1839), 7 Dowl. 634 ; 1 
Will. Woll. Sc H. 666. 

982. .] — Setting aside judgment ob- 

tained upon a blunder. 

Where the only fault is blunder. Sc it can be set 
right upon payment of costs without injury to 
either party, the court generally sets aside the 
judgment. It is not, however, a naatter ex debito 
justiiice. It is a rule of practice always acted 
upon (per Cur.). — Gbundmann v. Stevens (1887), 
3 T. L. R. 649, C. A. 

-.] — Hall v. Sootson, No. 966, 

ante. 

Judgment entered for larger amount than 
due .] — See Sect. 4, sub-sect. 1, C., ante. 

964. Judgment against foreign oonmany — 
Company dissolved or non-existent.] — Lazabd 
Brothers Sc Co. v. Banque Industrielle de 
Moscou, Lazabd Brothers & Co. v. Midland 
Bank, Ltd., No. 469, ante. 

965. On What terms Judgment set aside — 
Defendant to bring no action — ^Not when Judgment 
obtained in breach of good faith*}— D ash v . Weils^ 
No. 960, ante. 
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Mdt — — .] — Abbott v. Obbsbn- 

wooD, No. 981, ante. 

. wh*» Judgmmt sat asida 

for Irrogiuanty.] — a judgment & execution 
are set aoide for irregularity, the court has no 
power to impose the terms on deft, that he shall 
bring no action.— Adijim v. Noble (1841), 9 
Dowl. 822 ; 6 Jur. 240. 

903...^ Pas^ent of costs.] — An action was 

coin^nced by W. & Co., bankers, to recover 
£3,612 paid over by pltfs. at the request of M., 
Agent-General of the Government of the Cape of 
Good Hope, to his credit at the Standard Bank 
of South Africa* M. had paid over the money 
to the Cape Government. The money was part 
of a guarantee fund lodged by deft. M. with 
pltfs. as security for the completion of a contract 
to construct a railway in South Africa, entered 
into between deft.. M., on behalf of his Govern- 
ment, A: F. & Co., contractors. Deft, M. was 
served with the writ personally, but he did not 
enter any appearance. On April 10, 1889, judg- 
ment was given against deft. M. by default, declar- 
ing, as between pltfs. & defts. F. & Co., pltfs. were 
entitled to the money, subject to any claim which 
the Colonial Government might have thereon 
under the contract, A ordering deft. M. to pay over 
such part of the money as should not be claimed 
by the Government, A also the costs of the action. 
On motion to set aside the judgment on the ground 
that the money was not in the hands of deft. M., 
having been handed over by him to the Colonial 
Government, A that the action had been brought 
against him really as nominee of the Colonial 
Government, A that the Government could not be 
sued : — Held : the Agent-General must be allowed 
to have on opportunity of presenting his case A 
of defending the action, but only on the terms 
that all costs occasioned to pltfs. by his default 
in the action must be paid by him to pltfs., includ- 
ing the costo of the present application. On these 
terms the judgment was set aside, A twenty-one 
days allowed to the Agent-General for putting in 
his defence. — Wright v. Mills (1889), 60 L. T, 887. 

969 , All costs thrown away/'] — 

Pltfs. had recovered judgment against deft, in 
default of appearance. An execution having 
proved ineffectual, pltfs. served a bankruptcy 
notice upon deft. A subsequently presented a 
petition in bankruptcy. They then obtained a 
garnishee order nist attaching debts due to deft, 
to satisfy their claim. Deft, having taken out 
a summons to set aside the judgment A the execu- 
tion the master gave leave to defend upon pay- 
ment of a certain stun into court A of all costs 
thrown away. The costs having been duly taxed 
pltfs. took out a summons to review the taxation 
upon the ground that the costs of the execution, 
of the garnishee proceedings A of the bankruptcy 
proceedings had not been included in the costs : — 
Held : the words “ all costs thrown away ” would 
include the costs of all steps reasonably taken in 
enforcing the judgment, that is to say, the costs 
of the execution A of the garnishee proceedings 
provided they were reasonably incurred, which was 
a matter for the master to decide, but the costs 
of the bankruptcy proceedings, which were outside 
A had no direct reference to the action, were not 
covered by those words. If such costs were to be 
paid there should be a specific order to that 
effect. — ^A ndromeda Handblsaktieselskab v. 
Holme (No. 2) (1928), 130 L. T. 329 ; 68 Sol. Jo. 
119. O. A. 

970. Applicant to be added as defendant 

— Ejectment of person in possession.] — Mikbt v, 
Johnson, No. 049, an<e. 

13 * 


Sect. 14.— WTIHIHIAWAL OR WAIVER OF 
JUDGMENT. 

071, Judgment signed by mistake,] — Judgment 
signed by mistake, waived without motion. — 
Craven v. Aislaby (1736), Cooke, Pr. Cas. 124 ; 
126 E. B. 999. 


Sect. 16.— DEFAULT IN CASES NOT SPECIALLY 
PROVIDED FOR—ACnON TO PROCEED. 

R. S, C., Ord. Xlll., r. 12. In all actlong not by the Eulei of 
this Order otherwise specially provided for. In case the party 
served with the writ does not appear within the time lifted 
for appearance, upon the filing by the plaintiff of a proper 
affidavit of service, and, If the writ is not specially endorsed 
under Order III., Rule 6, of a statement of claim, the action 
may proceed as If such party had appeared, subject, as to actions 
where an account Is claimed, to the provisions of Order XV. 

972. Filing of all documents required to be 
delivered to defendant.] — The proper procedure in 
the Chancery Division, on default of appearance, 
is for pltf. to file not only an affidavit of service 
of the writ of summons, but also of every pleading 
or other document required to be delivered to 
deft. — Shephard v, Beane, [1876] W. N. 61 ; 2 
Char. Pr. Cas. 230. 

978. Affidavit of servloe — Filing of.] — Shep- 
hard V. Beane, No. 972, ante, 

974. Statement of claim — Filing of.] — A deft. 

not appearing A proceeded again^ is not to be 
taken to have dispensed with the delivery of a 
statement of claim. — Minton v. Metcalf (1877), 
46 L. J. Ch. 584 ; 36 L. T. 683. 

975. Master cannot dispense with.] — 

One of defts. in this action made default in appear- 
ance. On summons for directions, the master 
ordered the action to be set down for trial without 
pleadings on motion for judgment. The action 
came on as a short cause. 

The master could not dispense with the filing 
a statement of claim again^ deft, who had not 
put in an appearance ; no judgment can be made 
now (Cozens-Hardy, J.). — Be Norman, Norman 
V. Norman, [1900] W. N. 159. 

976. Necessity for.] — ^Motion for 

judgment in default of appearance. Pltfs. in- 
dorsed their writ as follows ; — “ Pltfs. ^ claim is 
for a declaration that the written agreement 
of April 6, 1898, A made between 0. P. G. 
of the first part, the Ecclesiastical Commissioners 
for England of the second port, E. W. B. A 
F. B. W. of the third part, A defts. of the 
fourth part, whereby defts. agreed to erect cer- 
tain buildings on the glebe land belonging to the 
rectory of Holy Trinity, Clapham, A described in 
the agreement, is determined A at an end, A that 
the sum of £300 therein mentioned has been for- 
feited to the Ecclesiastical Commissioners. If 
defts. appear to this writ of summons pltfs. intend 
to proceed to trial without pleadings.” Defts. 
did not appear. Pltfs., without filing any state- 
ment of claim, moved for judgment in default of 
appearance ; — Held : a statement of claim must 
be filed. 

Motion refused. — G reene v. St. John’s Man- 
sions, Ltd., [1900] W. N. 9 ; 44 Sol. Jo. 175. 

977. .] — ^Motion for judgpnent 

in default of appearance. 

The claim indorsed on the writ was for “ dam- 
ages for libel contained on certain postcards 
published by deft.** Pltfs. claimed an injunction to 
restrain deft, from writing A publishing libellous 
matter of A concerning pltfs. Pltfs. had filed 
a statement of claim under Ord. XIX., r. 10. 
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Sect. 16. — DeJatUt in crises not specially provided for 
— Action to proceed. Parts XVI. XVII. \ 

Counsel for pltfs. moved that judgment be 
entered for pltfs. with costs, for an injunction to 
restrain deft., her servants & agents from writing 
&; publishing of & concerning the pltfs. or any of 
them any libellous, blasphemous or defamatory 
matter, for an interlocutory judgment for dam- 
ages, & for an order for a writ of inquiry as to 
damages. & further contended that it was not 
the practice of the court to receive evidence on 
motion for judgment. Pltfs. were willing to waive 
the claim for damages. If there was default in 
appearance the statement of claim was filed so 
that deft, might find out what had been done. 
The proceedings indicated in Ord. XXVII., 
r. 11, then followed & no evidence could be 
giv'en. 

I'ltfs. electing not to claim damages, there 
will Inb an injunction as prayed (Hamilton, J.). — 
Dykes v. Thomson, [1909] W. N. 104. 

978. Unnecessary where personal 

service effected.] — Wliere a statement of claim is 
served personally on a deft, with copy of writ, 
& the deft, subsequently does not appear in the 
action, it is not necessary that the statement of 
claim should be also filed in order to obtain judg- 
ment by default against such deft. — Renshaw v. 
Kenshaw (1880), 49 L. J. Ch. 127 ; 42 L. T. 353 ; 
28 W. R. 409. 

979. .] — Where a deft, has 

made default in appearance, & the writ & state- 
ment of claim have been served upon & delivered 
to him personally, there is no necessity for the 
statement of claim to be also filed against him. 

Renshaw v. Re^vshaw, No, 978, ante, followed. — 
Phillips v. Kearney (1888), 58 L. J. Ch, 344. 

980. Writ amended after statement 

filed — Necessity to file fresh statement.] — A writ 
of summons issued on July 14, 1900, was indorsed 
with a claim for an injunction to restrain a breach 
of a restrictive covenant stated, through a clerical 
error, to be contained in an indenture dated 
Oct. 26, 1891, instead of Oct. 26, 1901. The 
indenture was in other respects correctly described 
by the indorsement on the On Aug. 3, 1906, 

a statement of claim was, deft, not appearing, filed 
under Ord. LX VI I., r. 4. Subsequently, on 
Nov. 21, 1906, the indorsement on the writ having 
been duly amended by substituting 1901 for 1891, 
the writ as amended with a copy of the statement 
of claim was personally served on deft., but the 
statement of claim, in which no alteration had been 
made, was not refiled : — Held : on motion for 
judgment, the statement of claim having been 
filed before the date of the amendment of the writ, 
the writ being the basis of ever^hing in the action, 
& the statement of claim as originally filed referring 
to a writ which was not the writ in the action, & 
although the amendment was unnecessary, the 
service of the writ after filing the statement of 
claim was of no avail, & pltfs. must file another 
statement of claim before moving for judgment 
in default of appearance. — Southall Develop- 
ment Syndk’ate, Ltd. v. Dunsdon (1907), 96 
L. T. 109 ; 51 Sol. Jo. 189. 

981. Enlargement of claim indorsed on 

writ.] — Where no appearance has been entered 
by deft, in an action, pltf. cannot, by his state- 
ment of claim, enlarge the scope of the claim in- 
dorsed on his writ. Where, therefore, deft, did 
not enter an appearance to the writ issued in a 
foreclosure action, & the writ was not indorsed 
for payment, the court held that pltf. was only 
entitled to the usual order for foreclosure, although, 


on his statement of claim, he was also entitled to 
an order for payment against deft. — Law v. 
Philby (No. 2) (1887), 66 L. T. 622 ; 86 W. R. 
460. 

982. ParUculan filed with statement — 

Form part of statement.]— In an action for in« 
fringement of a patent pltf., upon motion for judg- 
ment heard as a short cause, asked for such judg- 
ment as upon his statement of claim the court 
should consider him to be entitled to. In the 
statement of claim it was stated that par- 
ticulars of breaches are delivered herewith : — 
Held : the particulars of breaches should be 
considered as forming part of the statement of 
claim. — United Telephone Co. v. Smith, United 
Telephone Co. v. Mitchell (1889), 61 L. T. 617 ; 
38 W. R. 70. 

983. Notice of motion for Judgment — Filing of.] 

— A notice of motion for judgment is a docu- 
ment which may be delivered by filing it with the 
proper officer, under Ord. XIX., r. 6, as against 
a deft, who has not appeared in the action. — 
Morton v. Miller (1876), 3 Ch. D. 516 ; 45 
L. J. Ch. 613 ; 24 W. R. 723, C. A. 

984. .] — A notice of motion for 

judgment is a document which may be delivered, 
in case a deft, does not appear, by filing it with the 
proper officer pursuant to Rules of Court. — 
Dymond V. Croft (1876), 3 Ch. D. 512; 45 
L. J. Ch. 612 ; 35 L. T. 27 ; 24 W. R. 700. 

985. .] — Notice of motion for judg- 

ment may be filed in accordance with Ord. XI I L, 
where defts. being abroad, have not appeared to 
a foreclosure action in respect of property in 
England. — Gardiner v. Hardy, [1876] W. N. 
153, 185 ; 2 Char. Pr. Cas. 231. 

986. Claim for injunction.] — Dykes v. Thom- 
son, No. 977, arde. 

Plaintiff not asking for account.] — 

Part v. Griffiths, No. 937, ante. 

Action for specific performance.] — See, generally. 
Specific Performance, Vol. XLII. 

988. Conveyance already executed by 

both parties before action brought.] — The court will 
order specific performance of a contract at the 
instance of the vendor in an action where there 
has been default of appearance by the purchaser, 
even though the conveyance h^ already been 
executed by both parties before action brought. 
— Chatt V. Chatt, [1926] W. N. 66 ; 70 Sol. Jo. 
465 ; 61 L. Jo. 253 ; 161 L. T. Jo. 191. 

989. Or alternatively rescission & for- 

feiture of deposit.] — This was a motion for judg- 
ment by a vendor in default of appearance by the 
deft., coming on as a short cause. By an agree- 
ment in writing dated Aug. 3, 1925, pltf. agreed to 
sell to deft, a leasehold dwelling-house at St. 
Annes-on-Sea for £790 upon the terms therein 
contained. According to the agreement £70 was 
paid as deposit, the balance of the purchase 
money was to be paid on Sept. 26, 1925, & if the 
purchase was not completed on that day interest 
was to be paid at £6 per cent. Deft, accepted the 
title & went into possession of the house on Aug. 10, 
1926, but subsequently refused to complete. Pltf. 
issued his writ on Oct. 9, 1925, & by a i^tement of 
claim delivered on Nov. 5, 1926, claimed (1) to 
have the agreement of Aug. 3, 1926, sjpecificjGdly 
performed ; (2) in the alternative, rescission of the 
agreement, possession of the house & forfeiture of 
the deposit. Counsel for the motion asked for 
an order in the alternative form of relief. The 
order was made in the form prayed. — Glover v. 
Broome, [1926] W. N. 46 ; 161 L. T. Jo. 131. 

Forfeiture & recover of deposit, generally, see 
Sale of Land, Vol. XL., pp. 226, Nos. 1968 ei eeq. 
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990. Costs — Default by one of two defendants 
— Fonn of order.] — ^Where pltf. was given his 
costs against two defts., against one of whom 
judgment was obtained on motion for judgment, 
&; against the other after trial of the action, the 
form of order giving pltf. his costs of the action 
provided that, contrary to the practice in the 
Chancery Division up to the present it be referred 


to the taxing master to tax such costs, & to certify 
how much thereof is properly attributable to the 
deft, jointly, &; to each deft, separately, that 
the respective defts. do pay to the pltf. the amount 
to be so certified.*' — Dansk Rekyxbiffel Syndi- 
KAT Aktieselskab v. Snbll & Rexeb Arms Co., 
Ltd., [1908] 2 Ch. 127 ; 77 L. J. Ch. 362 ; 98 
L. T. 830 ; 24 T. L. R. 396 ; 16 Mans. 134, 


Part XVI. — Summary Judgment on Specially Indorsed Writs. 

See Part IV., Sect. 6, sub-sect. 8, ante. 


Part XVI I . — Summary Judgment for Specific Performance. 


R. S. C., Ord. XIVa., r. 1. Wlicro the defendant in an action 
in the Chancery Division has appeared to a writ of summons 
endorsed with a claim for specific performance of a contract 
in writing for sale or purcliase of property the plaintiff may on 
affidavit made by himself or by any otlicr person who can 
swear positively to the facts verifying the cause of action and 
stating that in his belief there is no defence to the action apply 
to the Judge for an order for sj»eclflc performance of the contract 
and for such consequential accounts enquiries and directions 
as to payment of purchase money interest damages and costs 
or otherwise as the case may require. The Judge mav there- 
upon unless the defendant by afflda^it by his own viva voce 
evidence or otherwise shall satisfy him tliat he lias a good 
defenre to the aedion on the merits or disclose such facts as may 
bo deemed sufficient to entitle him to defend make such order 
as may be just. 

~ r. 2. The application by the plaintiff 

under Kule I. shall be made by summons returnable not less 
than four clear days after service accompanied by a copy of the 
affidavit and any exhibits referred to therein. 

- r. 3. (1) The defendant may show cause 

against such application by affidavit or ti»e Judge may allow 
tlio defendant to be examined on oath. 

(2) The Judge may if he thinks fit ordcT the defendant or in 
the case of a corporation any officer thereof to attend and be 
examined upon oath or to produce any documents or copies of 
or extracts therefrom. 

j.^ 4 ^ Leave to defend may be given 

uneonditionally or subject to such terms as to giving security 
or time or mode of trial or otherwise as the Judge may think 
fit. 

— — j.^ 5 ^ Where leave whether conditional 

or unconditional is given the Judge shall have power to give 
directions limiting the time witliin which pleadings are to be 
delivered and as to any Interlocutory matter and may order the 
action to be set down for trial fortnwltli or as at such date as 
he shall think proper. 

— j. costs of and incident to 

all applications under this Order shall bo dealt with by the 
Judge on the hearing of the application who may order by and 
to whom and when the same snail be paid or may rcter them to 
the Judge at the trial. 

(2) If the plaintiff makes an application under tills Order 
where the case is not within the Order or where the plaintiff In 
the opinion of the Judge knew that the defendant relied on a 
contention which would entitle him to unconditional leave to 
defend the application may be dismissed with costs to be paid 
forthwith by the plaintiff. 

Proceedings for speeific performance, generally.] 

— See Specific Performance, Vol. XLIL, pp. 637, 
Nos. 983 et seq. 


991. AfQdavit by defendant disputing nature 
of transaction — Summons treated as summons for 
directions — Costs of adjournment Into court.] — 

By an agreement dated April 1, 1926, deft, agreed 
to sell to pltf. certain land at the price of £7 10s., 
but there was an option given to deft, to repurchase 
the land within 91 days from April 1, 1928, for 
the sum of £7 10s. with interest thereon at 64 per 
cent. 

Owing to deft.'s neglect to deliver an abstract 
of title, pltf. on June 9, 1928, issued a writ for 
specific performance, & on July 5, 1928, took out 
a summons under Ord. XIVa. for summary judg- 
ment for specific performance & consequential relief. 
Deft, filed an affidavit in which he contended that 
the agreement was really not an agreement of 
sale, but was a charge. When the summons was 
heard before the master in chambers, the 
master, at the request of pltf., adjourned the 
summons into court. When the summons came 
before the court pltf. asked for leave to amend the 
writ by adding an alternative claim for payment 
of the money lent, & to have the charge enforced, 
& for directions as to pleadings & ^covery, & 
contended that the costs of the summons, & of its 
adjournment into court, should be costs in the 
action. Deft, asked for leave to defend & con- 
tended that the costs of the adjournment into 
court should be the deft.'s costs in any event. 

The judge, after giving pltf. leave to amend 
the writ & deft, unconditional leave to defend, & 
after giving directions as to pleading & discovery, 
said that pltf. was wrong in not having asked the 
master to treat the summons as one for directions, 
& in not having asked the master for leave to 
amend instead of asking for the adjournment 
into court & making his request there. There 
would be an order that the costs of the summons 
other than the costs of the adjournment into 
court should be costs in the action, but that the 
costs of the adjournment be deft.'s in any event. — 
Rampton V, Morusy, [1928] W. N. 268 ; 66 
L. Jo. 427. 
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Part XVIII. — Application for an Account. 


Sect. 1.— IN GENERAL. 

R. S. C., Ord. III., r. 8. In all cases in which the plaintiff, In 
the first instant e, desires to have an account taken, the writ 
of suinmonb shall be indorsed with a clahn that such account 
be taken. 

Ord. XV., r. 1. Where a writ of summons has been 

Indorsed for an account, under Order III., Rule 8, or where the 
indorsement on a writ of summons invoives taking an account, 
if the defendant either fails to appear, or does not after appear- 
ance, by affidavit or otherwise, satisfy the Court or a Judge 
that there is some preliminary question to be tried, an order for 
proper accounts, with oU necessary inquiries and directions 
now usual in the Chancery Division In similar cases, shall be 
forthwith made. 

See^ generally. Equity, Vol. XX., pp. 266, Noe. 
266 et seq. 

Directions by court or judge for inquiries & 
accounts, see B. S. C"., Ord. XXXIII., Part 
XXXIV., post, 

992. Accounts necessarily involved In relief 
sought.] — Under Ord. XV., r. 1, only those 
accounts can be directed which are necessarily 
involved in the relief sought by the writ of 
summons . — Be Gyhon, Allen v, Taylor (1885), 
29 Ch. D. 834, 837 ; 54 L. J. Ch. 945 ; 53 L. T. 
539 ; 33 W. R. 620, C. A. 

Proceedings carried on under order made — 
Fresh affidavit on further consideration.] — See 
Evidence, Vol. XXII., p. 521, No. 5663. 


Sect. 2.--THE APPUCATION. 

R. S. C., Ord. XV., r. 2. An application for such older a.s 
mentioned in the last preceding Rule shall be made by summoiiH, 
and be supported by an affidavit, when necessary, filed on behalf 
of the plaintiff, stating concisely the grounds of his claim to an 
account. The application may be made at any time after tho 
time for entering an appearance has expired. 

See R. S. 0., Ord. XV., r. 1, supra, 

993. ** Shall be made by summons ” — Not by 
motion In court — Costs.] — An order for an account 
under R. 8. C., Ord. XV., should be applied for 
by summons in chambers & not by motion in 
court, & only the costs of a summons in chambers 
attended by counsel will be allowed. — Smith v, 
Davies (1884), 28 Ch. D. 050 ; 64 L. J. Ch. 278 ; 
52 L. T. 19 ; sub nom, Davies v. Smith, 33 W. R. 
211. 

994. Affidavit In support — Cross-examination 
on — Affidavit Immaterial to relief sought — Cross- 
examination unllkelv to produce results.]— The 

coui't will prevent the process of the court from 
being abused for the purpose of oppression. 

PI tf. in an administration action having without 
any necessity made an affidavit for the purpose of 
an application in chambers for accounts, defts. 
proposed to cross-examine her on her affidavit, 
& on her refusing to appear, applied for an order 
on her to attend : — Held : the affidavit having 
been immaterial to the relief sought, & no reason 
having been suggested for supposing that the 
cross-examination could be productive of any 
result, the application was an abuse of the process 
of the court for the purpose of oppression, h must 
be refused . — Be Mundell, Fenton v. Cumbbr- 
LEOE (1883), 52 L. J. Ch. 750 ; 48 L. T. 776. 

,] — See, generally. Evidence, Vol. 

XXII., pp. 618, Nos. 6607 et seq. 


Sect. 3.— BY WHOM ACCX)UNTS TAKEN. 

Jurisdiction of Chancery & King’s Bench 
Divisions.] — See Equity, Vol. XX., pp. 266-267, 
Nos. 268-269. 

Attendance before master on usual summons 
for directions— Master proposing to treat summons 
as summons for account — “ Step in proceedings.”] 

— See Arbitration, Vol. II., p. 376, No. 401. 

Official & special referees.] — See Arbitration, 
Vol, II., pp, 613, Nos. 2436 et seq. 

District registrars.]— fifee B. 8. C., Ord. XXXV., 
r. 6, Part XXXVI., post. 

Admiralty — Reference to registrar & merchants.] 

— See Admiralty, Vol. I., pp. 215, Nos. 1390 
et seq. 


Sect. 4.— TAKING THE ACCOUNT. 

995. Right to cross-examine — Notice.] — A 

party attending proceedings in chambers under 
an administration decree, is entitled to cross- 
examine before one of the examiners of the court, 
as to matters in question connected with the 
accounts, deft, executor whose accounts are being 
settled by the chief clerk. But notice of suefi 
cross-examination should be given before the 
chief clerk’s decision has been stated, & the cross- 
examination should be strictly confined to the 
particular matter in dispute. — Glover v, Ellison 
(1872), 41 L. J. Ch. 288 ; 26 L. T. 234 ; sub nom, 
Glover v, Ellison, Ex p, Ellison, 20 W. R. 
408. 

Cross-examination on affidavits verifying 

accounts.]— 5^66 Evidence:, Vol. XXII., p. 520, 
Nos. 6637-5543. 

996. Right to have disputed Item adjourned 
before Judge — Question of principle.]-— Where 
accounts are being taken in chambers before the 
chief clerk, either party has a right to have an 
item which has been found against him adjourned 
before the judge without taking out a summons 
for that purpose. Where a question of principle 
is Involved in a particular item it may be necessary 
to do this. But the ordinary practice is to wait 
till the account is completed, & then take the 
adjournment once for all before the judge. If a 
solicitor were to insist upon his right to take 
particular items before the judge in an unreason- 
able manner, the court might make him pay the 
costs personally. — Upton v. Brown (1882), 20 
Ch. D. 731 ; 47 L. T, 289 ; 30 W. R. 817, C. A. 


Sect. 6.-4FORM OF ORDER. 

997. Form must not prejudice trial of issues 
raised by subsequent pleadings — Preliminary order 
In foreclosure action — After appearance dc before 
delivery of pleadings.] — ^A preliminary order for 
an account under Ord. XV., r. 1, was made in a 
foreclosure action after appearance but before 
any pleadings were delivered. The order, after 
stating that the judge did not require “ any trial 
of this action other than the hearing of this 
application,” reserved further consideration. 
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Pleading^ were subsequently delivered by which 
defts. raised the issues that pltfs. were mortgagees 
in possession or liable for occupation rent : — Held : 
the form of order did not preclude defts. from 
proceeding to trial on the issues, and that the 
action should be set down for trial accordingly. 

Orders under Ord, XV., r. 1, should bedrawn 
so as not to prejudice the trial of any issues 
raised by subsequent pleadings. — Gatti v. 
WKBSTmi (1879), 12 Oh. D. 771 ; 48 L. J. Oh. 
703 ; 41 L. T. 18 ; 27 W. K. 935. 


Sect. 6.-^RDER FOR PAYMENT INTO COURT. 

Payment into court, generally, see R. S. 0., 
Ord. XXII., Part XXVIl., jiost 

Partners — On taking of accounts as between.] — 
See Partnership, Vol. XXXVI., pp. 476, Nos. 
1 393 et 8eq» 

Personal representatives — On admission of 
assets.] — See Executors & Administrators, 
Vol. XXIV., pp. 713, Nos. 7397 et eeq. 

On admissions.]— Nee Evidence, Vol. XXII., 
pp. 137, Nos. 1129 et seq, ; Pleading, Part XVI., 
Sect. 6, sub-sect. 7, B., p. 218, ante. 


Sect. 7.— SETTLED ACCOUNTS. 

998. No reference In order for accounts to 
settled accounts — Right of accounting party to 
set up — Right of opposition party to Impeach.] — 

Under an order directing an account, & not 
referring to settled accounts, the accounting party 
may set up settled accoimts, though the order 
does not direct that settled accounts shall not be 
disturbed, & the opposite party may impeach 
them, though the order does not expressly give 
liim liberty to do so. By the rules of a benefit 
society it was provided that the accounts should 
be audited, & that, after they had been audited 
& signed by the auditors, the secretary & treasurer 
should not be answerable for any mistakes, 
omissions or errors that might afterwards be 
proved in them. By 10 Geo. 4, c. 50, s. 33, it was 
directed that the accounts of a society of this 
description should be audited by two or more 
members of the society. In Dec. 1883, an order 
was made for an account of aU moneys received 
by 8., the late secretary. S. carried in audited 
accounts down to Oct. 1880, & claimed to have 
them treated as conclusive, while pltfs. claimed 
to have them disregai'ded. The Court of Appeal 
decided that accounts audited & signed according 
to the rules were primd fade evidence in favour 
of S., but that pltfs., in taking the accounts 
directed by the order, might impeach such audited 
accounts for fraud. On examination of the 
audited accounts, it appeared that they had 
throughout been audited ® signed by one person 
only, who was not a member of the society. The 
Vice-Chancellor made an order expressing his 
opinion that the accounts had been audited in 
accordance with the rules, &> directing the account 
under the order of Dec. 1883, to commence from 
Oct. 1880, the date of the last audit. On appeal : 
— Held : the aooounte had not been duly audited 
in accordance with the statute the rules, Sc the 
order of the Vice-Chancellor must be 
but without prejudice to the right of deft, to sEow 


that the accoimts in question were to be treated 
as settled accounts on any other ground than 
that they were audited in accordance with the 
statute & the rules. — Holgate v. Shutt (1884), 
28 Ch. D. Ill ; 64 L. J. Ch. 436 ; 61 L. T. 673 ; 
49 J. P. 228, 0. A. 

What aocounts deemed settled.] — See Equity, 
Vol. XX., p. 271, Nos. 804-309. 

Re-opening settled accounts.] — See Equity, 
Vol. XX., pp. 271-277, Nos. 310-368. 

Right to surcharge & falsify.]— Ncf Equity, 
Vol. XX., p. 277, Nos. 369-369. 


Sect. 8.— APPEAL FROM ORDER. 

999. Time for' appealln|^ — Order treated as 
final order.**] — ^An order in the ordinary form 
of a foreclosure judgment made under Ord. XV. 
is for the purpose of an appeal from it, to be 
treated as a final order. — Smith v. Davies (1880), 
31 Ch. D. 695 ; 66 L. J. Ch. 490 ; 54 L. T. 478 ; 
C. A. ; previous proceedings (1884), 28 Ch. D. 
650. 

-.]— Nee R. 8. C., Ord. LVIII., r. 15, Part 
LXXVII., Sect. 1, sub-sect. 2, U., post. 


Sect. 9.— PARTICULAR CASES. 

See R. S. C., Ord. XV., r. 1, p. 396, ante, 

1000. Administration suit — Stay of proceedings 
pending administration action — Order obtained for 
executor’s account.] — stay of proceedings was 
ordered pending an administration action. Pltf. 
had obtained an order for an executor’s account 
from the chief clerk. — Bell v, Lowe, [1876] 
W. N. 229 ; Bitt. Pract. Cas. 30 ; 1 Char. Cham. 
Cas. 56. 

Account in.] — See Equity, Vol. XX., 
p. 268, No. 285. 

.] — See, generally. Executors Sc Adminis- 
trators, Vol. XXIV., pp. 750 et seq. 

Administrators.] — See Personal representatives, 
infra. 

Agency — Accounts as between principal Sc 
agent.]— Nee Agency, VoL I., pp. 289, 437, 668, 
Nos. 190, 1275-1342, 2071-2080 ; Equity, Vol. 
XX., pp. 207, 209, Nos. 270, 277, 288-291. 

Banker & customer.] — See Equity, Vol. XX., 
p. 268, Nos. 280, 280. 

Building owner & contractor.] — See Building 
Contracts, Vol. VII., pp. 361, 362, 383, 401, Nos. 
70, 119, 208, 270. 

Olubs — Action for account on dissolution.] — 

See Clubs, Vol. VIIT., p. 627, Nos. 146-148. 

Corporation — Duty to account.]— Ncc Corpora- 
tions, Vol. XIII., p. 370, No. 1024. 

Creditor against beneficiary— After distribution 
of assets.]— Nee Equity, Vol. XX., p. 268, No. 
287. 

Currency Sc rate of exchange.]— Nee Money, 
Vol. XXXV., pp. 169, Nos. 11 et eeq. 

Equity— Action for account as equitable relief.] 
See Equity, Vol. XX., pp. 266, Nos. 266 et seq. 

Executors.]— Nee Personal representatives, infra, 

Foreol08\u*e.] — See Mortgage, infra. 

Foreign ourrenoy.] — See Currency, supra. 

Infants— Protection of property of— Liability to 
account.] — See Infants, Vol. XXVIII., pp. 190, 
Nob. 472 et eeq. 

Lunatio^Liabiiity of committee.] — See Luna- 
tics, Vol. XXXIII,, pp. 192, Nos. 911 et eeq. 
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Sect* 9. — Particular cases. Part XIX. Sects. 1 & 2«] 

Mortgage — Accounts as between mortgagor & 
mortgagee.] — See Mortgage, VoL XXXV., pp. 
633 et seq, 

Action for account — ^Mortgagee selling 

under power of sale.] — See Mortgage, Vol. 
XXXV., pp. 693-694, Nos. 4369-4371. 

Foreclosure action — Whether order for 

foreclosure made.]— /S'ee Mortgage, Vol. XXXV., 
p. 668, Nos. 2998-3002. 

Partners — Accounts as between.] — See Partner- 
ship, Vol. XXXVI., pp. 463, Nos. 1180 ei seq. ; 
pp. 466, Nos. 1294 et seq. 

Betting partnership.] — See Gaming & 

Wagering, Vol. XXV., p. 413, Nos. 165-169. 

Personal representatives — Account on footing 
of “wilful default.”] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 683-684, Nos. 7086- 
7104. 

Liability as to ordinary account.] — See 

Executors & Administrators, Vol. XXIV., 
p. 682, Nos. 7080-7085. 

Payment of debts after decree for account.] 
—See Executors Sl Administrators, Vol. 
XXIII., p. 368, Nos. 4367-4370. 


Practice as to taking accounts.] — See 

Executors & Administrators, Vol. XXIV., 
pp. 702-706, Nos. 7276-7311. 

Principal & agent.] — See Agency, supra. 

Rate of exchange.] — See Currency, supra. 
Receivers.] — See fl. S. C., Ord. L., rr. 18-22, 
Part LVI., post; Receivers, Vol. XXXIX., pp. 82, 
Nos. 963 ct seq. 

Secretary of State — ^Money in hands of.] — See 

Constitutional Law, Vol. XI., p. 510, Nos. 
113-114. 

Solicitor client.] — See Solicitors, Vol. XLII., 

pp. 89, Nos. 811 et seq. 

Tenant for life — Waste in respect of trees.] — 

See Agriculture, Vol. II., p. 113, Nos. 955-969. 

Tenants in common.] — See Equity, Vol. XX., 
p. 269, Nos. 292-293. 

Tradesman & customer.] — See Equity, Vol. 
Vol. XX., p. 270, No. 294. 

Trustees — ^Duty to account & give informa- 
tion.] — See Trusts & Trustees, Vol. XLIII., 
pp. 861, Nos. 3067 et seq. 

When accounts ordered.] — See Trusts & 

Trustees, Vol. XLIII., p. 1031, Nos. 4714-4720. 

Limitation of actions. Limitation 

OP Actions, Vol. XXXII., p. 492, Nos. 1627-1629. 


Part XIX. — Parties. 


Sect. 1.— IN GENERAL. 

^preme Court of Judicature (ConioUdation) Act, 1926 

\ includes every person served with notice 

of or attending any proceeding, although not named on the 
record. 

Who may sue or be sued, see, generally, Action, 
Vol. I., pp. 43 et seq. 

1001. “Parties” — Persons Initiating claims 
—For themselves or on behalf of others.] — The 

definition clause in Judicature Act, 1873, s. 100, 
enacts that “ parties shall include every person 
served with notice of or attending any proceeding, 
although not named on the record.” Whether 
this includes next friend or not, it is clear that a 
next friend is liable to pay costs ; & in my opinion 
the true construction of “ parties ” in these rules 
[ndes of a Friendly Society] includes aU persons 
who initiate claims, whether they do so for them- 
selves or on behalf of others (Kennedy, L.J.). — 
Catt i;. Wood, [1908] 2 K. B. 458, 473 ; 77 L. J. 

5 24 T. L. R. 642, 0. A. 

1002. Jurisdiction over persons before court as 
parties— Or persons treated as parties under 
stotutory^ Jurisdiotion.] — The court has no juris- 
oi^ction, inherent or otherwise, over any person 
ot^r than those properly brought before it as 
parties or as persons treated as if they were 
parties under statutory jurisdiction (e.g. persons 
served with notice of an administration decree 
m the ^ine mterest with a deft, appointed to 

or persons coming in & sub- 
nutting to the 3urisdiction of their own free wiU, 
to the extent to which they so submit {e.g. creditor^ 
o a bankrupt executor, who has carried on business 
under a power m the will, coming in to claim 
against the testator s estate in order to obtain 
^brogation^ the executor’s right of indemnity). 
But the courts have no jurisdiction to make orders 
against persons not so before them merely because 
an order made, or to be made, may or will be 


ineffectual without it (Farwkli., — Brydges 

V. Brydges & Wood, [1909] J'. 187, 191; 78 
L. J. P. 97 ; 100 L. T. 744 ; 25 T. L. R. 505, C. A. 

1003. .] — The order of a court only 

' binds persons who are properly brought before it 

(Farwell, L.J.).— Ranson v. Platt, [1911] 2 

K. B. 291, 307 ; 80 L. J. K. B. 1138 ; 104 L. T. 
881, C. A. 

1004. Parties must be named In writ.] — It 

appears to me that the procedure established by 
the Judicature Act necessarily implies even if it 
does not expressly state — & I think it does so 
state — that it is necessary to an action that the 
defts. should be named. In some cases they may 
be described by the office which they hold, but 
apart from that, they must be named ; & it 

seems to me to be contrary to the rules to issue a 
writ against defts. whom you do not know by 
describing them merely as owners of certain 
property. It is not right to describe the defts. 
in the vague way adopted in this writ. I know 
of no such procedure except in the Admiralty 
Division, but if permissible in certain cases there, 
it would, I think, be a complete departure from 
all precedent to allow that sort of thing in any 
other Division to enforce a personal claim (Atkin, 

L. J.). — Friern Barnet Urban District Council 
V. Adams, [1927] 2 Ch. 25, 31 ; 96 L. J. Ch. 145 ; 
136 L. T. 649 ; 91 J. P. 60 ; 25 L. G. R. 75, C. A. 

Form of writ .] — See Part III., Sect. 2, sub- 
sect. 1, ante, 

1005. Naming same defendants twice over — 
Personal Sc representative capacities — Two sets of 
counsel.] — The naming twice over on the record 
of the same defts. to an action, first in their per- 
sonal capacity, & secondly in a representative 
capacity, with the consequent appearance of two 
sets of counsel at the hearing, is altogether 
irregular. — Hardie & Lane, Ltd. v. Chiltern, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 773, 1040 ; 43 
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T. L. R. 477, 709 ; 138 L. T. 14 ; 71 Sol. Jo. 
664, C. A. 

1006. Proceedings by person holding power of 
attorney — ^Taken In principal’s name.] — Proceed- 
ings taken by an attorney ought to be taken in 
the name of his principal (Swinfen Eady, J.). — 
Jones & Saldanha v. Gubney, [1913] W. N. 72 ; 
48 L. J. 124, 

See^ generally f Agency, Vol. I., pp. 620 et aeq, 

lOOT. Persons suing themselves — Public Trustee.] 

-—This was a summons for the construction of a 
will. The Public Trustee as trustee appeared as 
pltf. He also appeared by another counsel & 
solicitors as personal representative of a deceased 
beneficiary. No objection was taken. Farweix, 
J., construed the will, & directed the solicitor & 
client costs of all parties to come out of the estate, 
the Public Trustee to have costs in each of his 
capacities. — Re Abercrombie’s Wiix Trusts, 
Public Trustee v. Abercrombie, [1931] W. N. 
109 ; 171 L. T. Jo. 416. 

1008. .] — On a summons for the con- 

struction of a will, the Public Trustee appeared as 
pltf., & also, in his capacity as legal personal 
representative of the testator’s widow, as deft. 
Maugham, J., said that it had come to him with 
some surprise that the Public Trustee should 
appear as both pltf. & deft. If ho (his lordship) 
took the old view that a person could not be both 
pltf. & deft., it might be that in the case of the 
Public Trustee the ultimate result would be to 
increase the costs, as a new trustee might have 
to be appointed in special cases ; & his lordship 
could not forget that the Public Trustee had a 
great number of separate sets of trusts. But it 
had never been the practice of the court, at least 
until the decision in In re Abercrombie's Will 
Trusts^ No. 1007, anfe, to allow the same person 
to be both pltf. & deft. It was clear . . . the 
same person could not be both a pltf. & a deft, in 
the same action, or an applicant & respondent to 
the same summons. Unless a new rule was 
introduced, it must be wrong for the same person 
so to appear, & the correct procedure in such a 
case as the present was to procure some one 
beneficially interested to represent the estate of 
the deceased person. He (his lordship) did not 
take the decision in In re Abenrombie's Will Trusts 
as being a decision that it was right that the 
Public Timsteo or any person should appear on 
both sides of the record. The view had been 
expressed, & he (his lordship) proposed to follow 
it, that the position of the Public Trustee was the 
same as thai; of any other trustee, & if he had to 
represent various interests there was no difficulty 
in procuring a person beneficially interested to 
represent the interest of a deceased person, & the 
court would appoint that person. He (his lord- 
ship) was unable to see how the Public Trustee 
could appear on both sides of the record, & accord- 
ingly he would direct that the summons be 
amended by striking out the Public Trustee as 
deft. & substituting a person beneficially interested. 
— Re Phillips, Public Trustee v. Meyer, 
[1931] W. N. 271; 76 Sol. Jo. 10; 172 L. T. Jo. 
488. 

1009. .] — Pltf., a holder of shares in a 

company, drew bills on the directors of the com- 
pany, for goods furnished by him & his brother. 
The bills were accepted “ for the directors ” by 
the secretary of the company, who had authority 
to accept bills drawn by pltf.’s brother : — Held : 
pltf. could not recover on these bills against the 
company. 

There is no principle by which a man can be 
at the same time pltf. & deft. We are clearly of 


opinion, that these bills being drawn on the 
d&ectors are, in effect, drawn on the company of 
which pltf. is himself a member. He cannot be 
at the same time drawer and acceptor, and the 
rule, therefore, which has been obtained for 
entering a non-suit must be made absolute 
(Best, C.J,). — Neale v. Turton (1827), 4 Bing. 
149, 161 ; 12 Moore, C. P. 365 ; 6 L. J. O. S. C. P. 
133 ; 130 E. R. 725. 

1010. .] — As was said by Best, C.J., in 

Neale v. Turton, No. 1009, ante, “ there is^ no 
principle by which a man can be at the same time 
pltf. & deft.” (Warrington, J.). — Ellis v. Kerr, 
[1910] 1 Ch. 529, 537 ; 79 L. J. Ch. 291 ; 102 L. T. 
417. 

-.] — See, also, Action, Vol. I., pp. 43-44, 
Nos. 339-353. 

Attorney-General as party.] — See Crown Prac- 
tice, Vol. XVI., pp. 488-490, Nos. 3701-3722 ; 
Hupp. 


Sect. 2.— JOINDER OF PLAINTIFFS. 

R. S. C., Ord. XVI., r. 1. All persons may be joined In one 
action as plalntlfifs, in whom any right to relief in respect of or 
arising out of the same transaction or series of transactions Is 
alleged to exist, whetlior Jointly, severally, or in the alternative 
where if such persons brought separate actions any common 
question of law or fact would arise ; provided that, if upon 
the application of any defendant it shall appear that such 
joinder may embarrass or delay the trial of the action, the 
Court or a Judge may order separate trials, or make such other 
order as may bo expedient. And judgment may be given 
for such one or more of the plalntlfls as may be found to be 
entitled to relief, for such relief as he or they may be entitled 
to, without any amendment. But the defendant, though 
unsuccessful, shall bo entitled to his costs occasioned by so 
joining any person who shall not be found entitled to relief, 
unless the Court or a Judge In disposing of the costs shall 
otherwise direct. 


Joinder of causes of action, see K. H. C., Ord. 
XVIII., Pleading, p. 140, ante. 

Misjoinder & non-joinder, see li. H. C., Ord. XVI., 
r. 11, p. 423, 'post. 

Practice in Admiralty Division, see Admiralty, 
Vol. l.,p. 159, No. 673. 

toil. Object of rule.] — Subject to the control 
of the court persons can unite as pltfs. though 
seeking individual relief in cases where the in- 
vestigation would to a gieat extent be identical 
in each individual case. The policy of the rule 
is to avoid needless expense where it can be done 
without doing injustice to any t)ne ; &; it carries 

out its object. No pltf. can complain, for he can- 
not be made pltf. without his (tonsent, so that if 
he avails himself of the rule it is because he desires 
to do so. Deft, has no cause to complain, because 
pltfs. are liable for his costs if he succeeds, & he 
has just the same rights in the action against each 
pltf. as if a separate action had been brought 
against him by that pltf. No doubt there are 
cases in which he might be placed at a disadvantage 
by reason of the operation of our laws of evidence, 
but in such cases the court can protect him from 
such an application of the rule as would work 
injustice (Fletcher Moulton, L.J.). — Markt & 
Co., Dtd. V, Knight S.S. Co., Ltd., Sale & 
l^Az/iR V, Knight S.S. Co., Ltd., [1910] 2 K. B. 
1021, 1037 ; 79 L. J. K. B. 939 ; 103 L. T. 369 ; 
11 Asp. M. L. C. 460, C. A. 

1012* Rule construed liberally.] — Re Beck, 
Attia V, Seed, No. 1079, post 

1018. Whether rule deals only with joinder of 
parties — & not causes of action.] — Ord. XVI., 
r, 1, deals merely with the parties to an action, 
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Sect, 2 * — Joinder ofplainUffs,] 

& has no reference to the joinder of several causes 
of action. 

Bales of cotton were shipped by several shippers 
upon a general ship for carriage to Liverpool, the 
bills of lading being similar. Upon arrival it was 
found that the number of bales landed fell short 
of those shipped, & that some of the landed bales 
could not be identified, their marks having been 
obliterated. These latter bales were sold & their 
proceeds distributed proportionately amoi^ the 
several consignees. Sixt^n holders of bills of 
lading, nine being shippers & seven consignees, 
joined in one action against the shipowners claim- 
ing damages for non-delivery of the number of 
bcdes specified in their bills of lading respectively : 
— Held : the causes of action of the several pltfs. 
were separate & distinct & could not be joined in 
one action under Ords. XVI. & XVIII. or other- 
wise. — Smurthwaitk V. Hannay, [18941 A. C. 
494 ; 63 L. J. Q. B. 737 ; 71 L. T. 157 ; 43 W. R. 
113 ; 10 T. L. R. 649 ; 7 Asp. M. L. C. 485 ; 6 
R. 299, H. Lt. ; revsg, S. C. aub nom. Hannay 
& Co. V . Smurthwaite, [1893] 2 Q. B. 412, 
C. A. 

1014. — .] — I think it is difficult to say 

that since the amendment of that rule [Ord. XVI., 
r. 1], the order does not deal with joinder of causes 
of action, but deals only with joinder of parties 
(Cozens-Hardy, L.J.). — ^Bullock v. London 
General Omnibus Co., [1907] 1 K. B. 264, 272 ; 
70 L. 3. K. B. 127 ; 95 L. T. 905 ; 23 T. L. R. 02, 
C. A. 

1016. .1— R. 4 of Ord. XVI.— which 

provides that “ all persons may be joined as 
defts. against whom the right to any relief is alleged 
to exist, whether jointly, severally or in the 
alternative *’ — ^wben read in connection with r. 1 
of that Order, is not confined in its operation to 
joinder of parties, but extends also to joinder of 
causes of action, so that persons may now be joined 
as defts. who are alleged to be liable in respect of 
causes of action which are not necessarily limited to 
the same exact state of facts, contracts, & circum- 
stances 08 showing liability, & in respect of which 
relief is claimed by pltf. in the ^ternative. — 
CompaRia Hansinena de Carnes Congeiju^as v, 
Houlder Bros. & Co., Ltd., [1910] 2 K. B. 354; 
79 L. J. K. B. 1094 ; 103 L. T. 333 ; 11 Asp, M. L. C. 
525, C. A. 

1016. .]— The practice has been 

materially chafed since the language of Ord. 
XVI. of the High Court Rules was altered to its 
present form. Before that alteration the decisions 
made it plain that Ord. XVI. applied only to 
joinder of parties & did not apply to joinder of 
causes of action. But it has been pointed out in 
Compaflia Saminena de Carnes Congeladas v. 
HoiUder Bros, <& Co., No. 1015, ante (& I think we 
are bound by that decision), that since the alteration 
in the language of Ord. XVI., the rule does apply 
to causes of action as well as to parties (Bankes, j .). 
— Times Cold Storage Co. v. Lowther & 
Blankley, Lowther & Blankley v. Times Cold 
Storage Co. & New Zealand Shipping Co., 
[1911] 2 K. B. 100, 107 ; 80 L. J. K. B. 001 ; 
104 L. T. 637, D. C. 

1017. .] — In my opinion the altera- 

tion in r. 1 has made a considerable change in 
the practice. Before the alteration Ord. XVI. 
dealt merely with the joinder of parties in respect 
of the same cause of action, not with the joinder 
of separate causes of action. Smurthwaite v. 
Hannay i No. 1 01 8, ante, is clear upon that. Since the 
alteration it can no longer be said that Ord. XVI. 


relates only to joinder of parties k not to joinder 
of causes of action (Swinfbn Eady, L.J.). — 
Oesterreighisohe Export A. G. v. British 
Indemnity Insurance Co., Ltd., [1914] 2 K. B. 
747, 766, 766 ; 83 L. J. K. B. 971 ; 110 L. T. 966, 
0. A. 

1018. Joinder a matter of dlsoretlon.] — ^Pltfs. 
were eight members of a trade union called the 
Nationid Union of Railwaymen. One was the 
president of the union, another was the general 
secretary, three were assistant secretaries, k three 
were members of the executive committ^. The 
general secretary k the assistant secretaries 
received salaries from the union, k the other four 
received no salary, but were paid a fixed sum per 
day for expenses when engaged on the work of the 
union. Lefts, were six members of a trade union 
called the Associated Society of Locomotive 
Engineers k Firemen. In June, 1915, at a meet- 
ing at which representatives of the railway com- 
panies k pltfs. k defts. as representatives of their 
respective unions were present, a request was 
made for a war bonus of 5s. a week to railwaymen, 
but this request was not granted. At a meeting 
in Oct. 1915, a war bonus of 5a. a week was granted 
to the men. In Oct. 1916, defts. made speeches 
at meetings of railwaymen in various places 
reflecting on the conduct of pltfs. at the meeting 
in June k stating that but for their conduct at 
that meeting the men would have got the bonus 
then. Pltfs. brought an action in respect of these 
statements. The statement of claim alleged that 
defts. conspired together to injure pltfs. by 
publishing defamatory matter, & that in pursuance 
thereof they spoke k published of pltfs. k each of 
them in respect of their offices as officials of the 
union certain defamatory statements, k they 
claimed damages against defts. No special damage 
was alleged or proved. The jury foimd that four 
of defts. had conspired to slander pltfs. ; that 
all defts. slandered the pltfs. ; k they assessed the 
damages for the separate slanders published by 
each of defts., but did not assess any damages on 
the conspiracy claim. Judgment was entered 
for pltfs. for the respective amounts awarded to 
them by the jury, k for a declaration that the 
four defts. had conspired to injure pltfs. by publish- 
ing oral defamatory statements of them ; — Held : 

(1) the causes of action for conspiracy k for 
the separate slanders by each of the defts. were not 
improperly joined in one action, subject to the 
power of the judge to order separate trials of the 
different causes of action if in his oj^mion it would 
be embarrassing to try them all in one action ; 

(2) each of pltfs. held an office of profit or of 
honour, k as the slander imputed to each miscon- 
duct in his office, the action was maintainable 
without proof of special damage ; &; (3) as damage 
was the gist of the cause of action for conspiracy 
the declaration was wrongly made. 

Whatever the law may nave been at the time 
when Smurthwaite v. Hannay, No. 1013, ante, 
was decided, joinder of parties k joinder of causes 
of action are discretionary in this sense, that, if 
they are joined, there is no absolute right to have 
them struck out, but it is discretionary in the court 
to do so if it thinks right (Pickford, L.J.). — 
Thomas v. Moore, [1918] 1 K. B. 566 ; 87 L. J. 
K. B. 677 ; 118 L. T. 298, 0. A. 

1019. — — .] — ^There is no doubt that the 

g rcbctice of the court has varied very much 
1 the last fifty years k that the cases decided 
by the court are very difficult to reconcile. . . . 
Originally, the view was taken by the court that 
you could not put into a writ separate causes of 
action by separate pltfs., k in 1894 or there- 



Part XIX.— Parties. 


401 


aboute there was a series of cases which brought 
very prominently before the public & the courts 
the question whether that limitation was right 
in view of the complexity of present-day procedure 
& the desirability of limiting the expenses of 
actions. The case of Smurtkwaite v. Uannay^ 
No. 1013, ante, brought the matter to the 
front. . . . The case went to the House of Lords, 
who adopted the view of Bowen, L.J., applying 
the old rules with regard to joinders of actions. 
A similar case occurred at the same time of a 
number of passengers suing the Peninsular & 
Oriental Company on the same writ, & there was 
a third case, &: the attention which was called to 
this difficulty about a number of people having 
substantially the same cause of action involving 
one common question of law or fact led to an 
alteration in Ord. XVI., r. 1, which related to the 
persons who might be in the writ. . . . But while 
the Rules Committee, whose decisions have the 
force of law, altered r. 1 as to pltfs., they did not 
alter r. 4 as to defts. For some time there was a 
state of great confusion in the decisions. A series 
of decisions was given, which have now been held 
by this court to be erroneous & not to be followed, 
by courts which did not apparently appreciate 
that the alteration in Ord. Xvl., r. 1, had made a 
difference. There wore other decisions which 
roceeded on the fact that whUe r. 1 as to pltfs. 
ad been altered, r. 4 as to defts. had not been 
altered. In my view the later decisions of the 
court have made certain things clear. One 
thing which I think is now clear on the decisions 
of the court is what was stated by Lord Stern- 
dale, M.R., in two or three of the recent decisions 
—“that joinder is not now a matter of right but a 
matter of discretion (Scrutton, L.J.). — Horwood 
V , Statesman Publishing Co., Ltd, (1929), 98 
L. J. K. B. 450, 452, 453 ; 141 L. T. 54, 56, 57 ; 
45 T. L. R. 237, C. A, 

1020. Right to relief In each plaintiff must be 
In respect of same transaction or transactions — 
dc common question of fact or law should exist.] — 

A pltf. in his statement of claim on his own behalf 
claimed damages from defts. who were diroctoi*s 
of a company, for inducing him by fraud to pur- 
chase shares in the company, stated in his par- 
ticulars of the alleged fraud (among other things) 
that defts. had dedared & paid a dividend on the 
shares of the company when there were no profits, 
A he claimed in the same action on behalf of him- 
self & all the other shareholders of the company a 
declaration that the payment of the dividend as 
aforesaid was ultra vires & illegal & judgment 
against defts. for repayment of the amount of the 
dividend to the company : — Held : pltf. was not 
entitled under Ord. XVI., r. 1, to join both causes 
of action in one action, as the right to relief claimed 
in his personal capacity &; the right to relief claimed 
by him as representing the shareholders did not 
arise out of the same transaction or series of 
transactions within the meaning of the rule above 
mentioned. 

It is obvious on the face of the rule that it was 
not thereby intended to allow any number of 
different pltfs. to join in one action any number 
of separate & different causes of action, but that 
it was intended merely to effect a modification 
of the old rule by which a limited liberty of joining 
pltfs. with separate causes of action should be 
conferred. The nature of the limitation is plain 
upon the face of the rule. It provides that “ all 
persons may be joined in action as pltfs. in whom 
any right to relief In respect of or arising out of 
the same transaction or series of transactions is 
alleged to exist, whether jointly, severally, or in 


the alternative, where, If such persons brought 
separate actions, any common question of law or 
fact would arise.” It is necessary that both 
these conditions should be fulfilled, that is to say, 
that the right to relief alleged to e:id8t in each pltf. 
should be in respect of or arise out of the same 
transaction, A also that there should be a common 
question of fact or law, in order that the case may 
be within the rule. I mentioned during the argu- 
ment by way of illustration a case where persons 
having separate inheritances in a graveyard had 
separate rights of action in respect of disturbance 
of graves therein by one common act. I think 
the rule might apply to such a case A they could 
therefore join as co-pltfs. in one action (CHitty, 
L.J.). 

I do not think that the rule means that the whole 
of a transaction must be involved in each of the 
causes of action joined. I think that, if there was 
a transaction or series of transactions in respect of 
which one pltf. was interested up to a certain point, 
A other pltfs. were interested, not only up to that 
point, but in respect of the entire transaction or 
series of transactions from beginning to end, under 
this rule they might join their separate causes of 
action in one action, because there would be one 
transaction or series of transactions in respect of 
which the various pltfs. all claimed a ri^ht to relief. 
Their remedies or damages might be different, but 
they would be claiming relief in respect of the 
same transaction or series of transactions 
(Vaughan Williams, Ij..1.). — Stroud v. Lawson, 
[1898] 2 Q. B. 44, 51, 52, 63 ; 07 L. J. Q. B. 718 ; 
78 L. T. 729 ; 14 T. L. R. 421 ; 46 W. R. 620, 
C. A. 

1021. .] — In an action under sect. 7 

of the Conspiracy A Protection of Property Act, 
1875 (c. 80), brought by several members of an 
association of master builders at H., where there 
was a strike, against the officials of various trade 
unions there, pltfs. by their statement of claim 
alleged that defts., with the intention of com- 
pelling pltfs. A other members of the association 
to accept the terms of the unions, combined A 
conspired together to watch railway stations A 
other places where workmen imported by the 
association to replace the men on strike might 
happen to be, for the purpose of persuading those 
workmen not to work for pltfs. or any of them, 
or any other member of the association, A in 
furtherance of the said combination A conspiracy 
wrongfully did a series of overt acts therein 
specified for the purpose of persuading the work- 
men as aforesaid, by reason whereof pltfs. suffered 
damage : — Held : (1) the allegations in the state- 
ment of claim disclosed a joint cause of action, A 
even if it were not established that all the defts. 
had committed the acts complained of, judgment 
might be recovered against some or one of them ; 
(2) pltfs. could properly combine in bringing the 
action, inasmuch as the right to the relief olcdmed 
arose out of the same series of transactions A t here 
was a common question of fact as well as law 
whether all the acts complained of were done in 
pursuance of a combination so as to render defts. 
jointly liable in respect of them. 

Interlocutory injunction granted against two of 
the defts. 

The next question is whether pltfs. can properly 
combine in bringing this action. That depends 
on the effect of the recent modification of Ord. 
XVI., r. 1. The meaning of that rule was con- 
sidered by the Court of Appeal in Stroud v. Lawson, 
No. 1020, anie, where Chitty, L.J., says : ” It is 
necessary that both these conditions should be ful- 
filled, that is to say, that the right to relief alleged to 
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Sect, 2 . — Joinder of plairdiffB.^ 1027. Separata Inheritanoes in graveyard — 

' Disturbance of graves by one common act.] — 

exist in each pltf. should be in respect of or arise Stroud v, Lawson, No. 1020, ante, 

cut of the same transaction, & also that there 1028. Action by Universities to restrain 

should be a common question of fact or law, in use of words “ Oxford dc Cambridge.”]— Oxford 

order that the case may be within the rule.” I & Cambridge UNivERSiTtEs v. Gill (George) & 
then ask, Are these two conditions fulfilled ? Sons, No. 1022, ante. 

It seems to me that they are, because, first, the 10^. Plaintiffs seeking Individual relief — 

right to relief as alleged here to exist arises out of Investigation Identical in each case.] — ^Markt & 
the same series of transactions ; &, secondly, there Co., Ltd. v. Knight S.S. Co., Ltd., Sale & 
is a common question of fact as well as law, namely, Frazar v, Knight S.S. Co., Ltd., No. 1011, ante. 

whether all these acts were done in pursuance of 1080. Conspiracy & separate slanders.] — 

a combination, so as to make defts. jointly Thomas v. Moore, No. 1018, a^. 

responsible in respect of them (Stirijno, J.). — 1031. Action for libel.] — Horwood v. 

Walters r. Green, [1899] 2 Ch. 696, 702 ; 68 Statesman Publishing Co., Ltd., No. 1019, ante. 

L. J. Ch. 730; 81 L. T. 161 ; 63 J. P. 742 ; 48 1032. Law previous to amendment of 

W. R. 23 ; 15 T. L. R. 532. R. S. C., Ord. XVI., r. 1, in 1896— Actton for libel 

1022. .] — Pltfs., the two Universities — Persons not otherwise Jointly interested.] — 

of Oxford & Cambridge, claimed an injunction to Under Ord. XVI., r. 1, an action for libel may be 

restrain defts., who were publishers of educational brought by two or more persons jointly, although 

& other works, from publishing & selling books or they are not in partnership or otherwise jointly 

publications bearing the titles “The Oxford & interested; & in such a joint action a single verdict 

Cambridge Publications ” or “ Tlie Oxford & of 408. having been returned for pits., the Court of 
Cambridge Edition, “ & from using the words Appeal refused, on the motion of deft., to disturb 
“ Oxford & Cambridge,” so as to lead to the belief the verdict. — Booth v. Briscoe (1877), 2 Q. B. D. 
that the publications of defts. were publications of 496 ; 25 W. R. 838, C. A. 

the Universities or of either of them, or issued 1033. Action for several slanders — 

from the University Pi^sses. Defts. had published Some of one plaintiff, some of other.] — Two pltfs. 
a series of books bearing the titles complained of joined in an action for slander, & delivered a state- 
by pltfs. : — Held : the action arose out of the same ment of claim alleging several different slanders, 
series of transactions ; common question of fact some of one pltf., some of the other : — Held : 
would arise, namely, the fact of publication & the pltfs. were improperly joined, & they must elect 
fact that a belief would be induced that the which pltf. would proceed, & that so much of the 
publications of the defts. were those of the pltfs. ; statement of claim as related to the other pltf. 
therefore the conditions mentioned in Stroud v. must be struck out. — Sanders v. Windsmith, 
Ioic8on, No. 1020, anf8, as being necessary to bring a [1893] 1 Q. B. 771 ; 62 J.. .J. Q. B. 404 ; 09 L. T. 
case within Ord. XVI., r. 1, were fidfllled ; & 387. 

coMequently pltfs. were entitled to join in one 1034. Joinder of two owners of pro- 

. perties — To restrain nuisance.] — Where two owners 

There are two conditions to be satisfied : first, of distinct properties joined as pltfs. in a suit to 
that the right to relief alleged to exist in each pltf. restrain a nuisance, it was held a misjoinder ; but 
should be in respect of or arise out of the same by consent the court heard the case as if distinct 
transaction ; &, secondly, that there should be bills had been filed. — Appleton v. C’hapel Town 
a common question of fact or law (Stirling, J.).— Paper Co. (1876), 45 L. J. Ch. 276 ; 2 Char. Pr. 
Oxford & Cambridge Unr’ersities v. Gill Cas. 292. 

(George) & Sons, [1899] 1 Ch. 55 ; 68 L. J. Ch. 1035. Action by several holders of 

34 ; 79 L. T. 338 ; 47 W. R. 248 ; 15 T. L. R. 21 ; bills of lading — Short delivery.]— Smurthwaite 
43 Sol. Jo. 27. V. Hanna Y, No. 1013, ante. 

1023. Whole transaction need not be 1086. Claims arising out of same 

involved in each of causes of action.] — Stroud v. event.] — Practice : joinder in one suit of distinct 
Lawson, No. 1020, ante. causes of action. By r. 39 of the Rules of her 

1024. “ Transaction ” between two parties Majesty’s Courts for Cliina & Japan, where two 

not necessarily implied — ^Action by debenture- or more distinct causes of suit are joined in one 
holders against directors — Misrepresentations In proceeding the court may order that different 
prospectus.] — ^Pour persons, each of whom records be made up, or dismiss the suit : — Held : 
separately took debentures on the faith of the the lan^age of the rule with regard to the 
statements in a prospectus <&; covering letter issued dismissal of such suits cannot be construed as 
by the directors of a company, joined as co-pltfs. impliedly authorising their institution. 

m an aetion against the directors, claiming dam- There is notliing in the Rules of the Courts of 

ages for misrepresentations contained in the !hina & Japan to warrant the joinder in one 
prospectus & covering letter : — Held : as the suit of different & distinct causes of action not 
sevCTal causes of action were the same & arose out being causes of action by against tiie same 
of the same transaction, & were against the same parties. 

defts., the action was properly constituted. B. 339 enacts that in all matters not expressly 

1 uo not consider that the word “ transaction ” provided for, the English procedure shall, as far 
m the rule necessarily implies something taking as possible, be foUowed -.—Held ; a number of 

separate claims for damages arising out of the same 
event could not be joined in one proceeding, such 
a suit never having been maintainable in England. 
-Peninsular & Oriental Steam Navigation 
Uo. V. Tsune Kijima, [1896] A. C. 661 ; 04 L. J. 

P. C. 146 ; 73 L. T. 37 ; 11 T. L. R. 536 ; 8 Asp. 
M. L. 0. 23 ; 11 R. 608, P. C. 

1087. Deaths from same act of 

negligence.] — Ord. HI., r. 1, of the County Court 
Rules, 1889 (similar to R. S. C., Ord. XVI., r. 1), 


uci/weeu wo parries (JtSYRNE, J.). — Drinco- 
^ 393 : 08 L. J. Ch. 181 ; 

79 L. T. 648 ; 47 W. K. 252 ; 16 T. L. H. 18 ; 43 
Sol. Jo. 29 ; 6 Mans. 76. 

1026. “Series of transactions.’’] — Bed- 

ford (Duke) v. Eujs, No. 1133, post. 

1028. Separate causes of action— Relief 
to personal & representative capacities— Not 
arising out of same transaction or series of trans- 
actions.] — Stroud v. Lawson, No. 1020, ante. 
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does not authorise the joinder of the legal personal 
representatives of persons, whose deaths are alleged 
to have resulted from the same act of negligence, 
as pltfs. in an action to recover compensation, the 
cause of ^tion in respect of the death of each 
person being separate. — Caiiter v. Rigby & Co., 
' 2 Q. B. 113 ; 66 L. J. Q. B. 637 ; 74 L. T. 
744 ; 60 J. P. 681 ; 44 W. R. 666 ; 12 T. L. R. 
471, C. A. 

1088. Separate torts — Several liability.] 

— Claims for damages against two or more defts. 
in respect of their several liability for separate 
torte cannot be combined in one action. In an 
action agamst two defts. the statement of claim 
alleged that each of defts. by their several acts, & 
that defts. by their combined acts, obstructed pltf.’s 
access to his premises, & claimed damages against 
them & each of them & an injunction : — Held : 
the action could not be maintained in this form & 
one of defts. must be struck out. 

Qucere : whether the action could have been 
maintained if an injunction only had been claimed. 
— Sadler v. Great Western Ry. Co., [1896] 
A. C. 460 ; 65 L. J. Q. B. 462 ; 74 L. T. 561 ; 45 
W. R. 61 ; 12 T. L. R. 394, H. L. 

See, now, R. S. C., Ord. XVI., r. 1, p. 399, ante, 

1089. Persons with common interest & common 
grievance.] — Bedford (Duke) v, Ellis, No. 1133, 
post. 

1040. Joint cause of action — Against trade 

union officials.] — Walters v. Green, No. 1021, 
ante. 

1041. Security for costs — Joinder of Englishman 
& foreigner.] — Where pltfs. join in an action, & 
one is unsuccessful, the successful pltf. is charge- 
able with the costs of joining the unsuccessful pltf. 

In an action in which an Englishman & a 
foreigner are pltfs., deft, cannot require the 
foreigner to give security for costs. — D’Hormusgee 
& Isaacs v. Grey (1882), 10 Q. B. D. 13 ; 52 
L. J. Q. B. 192. 

1042. Costs — Judgment for one plaintiff — ^Ap- 
portionment.] — D’Hormusgee & Isaacs v. Grey, 
No. 1041, ante, 

1048. .] —Two pltfs. joined in 

one action, claiming for separate & distinct causes 
of action. The case was referred, with power to 
the arbitrator to enter judgment, the costs of the 
cause to abide the event. The arbitrator found 
in favour of one pltf. & against the other, & entered 
judgment accordingly. On an application to 
review taxation of costs : — Held : the successful 
pltf. was entitled to recover from deft, tlie whole 
of his general costs of the action, & deft, was only 
entitled to recover from the unsuccessful pltf. the 
costs occasioned by joining such pltf. — Gort 
(Viscount) v, Rowney (1886), 17 Q. B. D. 625 ; 
65 L. J. Q. B. 541 ; 54 L. T. 817 ; 34 W. R. 696 ; 
2 T. L. R. 782, C. A. 

1044. .] — Where four pltfs. are 

rightly joined, only one of whom succeeded, the 
successful pltf. is entitled to only one-fourth of the 
common costs from deft. — Keen v, Towler 
(1924), 41 T. L. R. 86. 

1046, Husband & wife.] — Pltfs., 

husband &; wife, were in a motor car owned by the 
husband & driven by the son, when deft.’s motor 
car collided with them. Thereupon, husband & 
wife acting by the same solicitor, brought an action 

X inst deft. The action was tried before a jury 
) found both drivers negligent. Judgment was 
entered for the wife against deft, with costs, as 
she was not identified with the negligence of the 
driver, but for deft, with costs against the husband, 
who was affected by the negligence of his son, his 
agent, the driver. On taxation, the taxing- 


master gave the wife the whole of the general 
costs of the action, while against the husband he 
gave deft, only the extra costs occasioned by 
joining the husband as pltf. The taxing-master 
said that in the absence of a special order by the 
judge he was bound by Gort v. Rotimcy, No. 1043, 
ante, to give only the measure of costs wMch he had 
given to the deft. : — Held .* (1) the wife’s claim 
to costs depended on her liability, if any, to her 
solicitor, & that must depend on the nature of the 
retainer & the case must be refei^d back to the 
taxing-master to report what retainer or retainers 
pltfs.’ solicitor had, A; in what capacity they were 
given ; (2) the system of taxation adopted by the 
master here was wrong, in that it did not give deft, 
any costs of defence against the unsuccessful 
pltf.’s claim. — Terry v, Gould (No. 2) (1924), 
69 Sol. Jo. 212, 0. A. 

1046. Withdrawal of one plaintiff— Verdict 

in favour of continuing plaintiff.] — King v, Sunday 
Pictorial Newspapers (1920), Ltd., No. 1740, ante. 

1047. Separate actions by husband dc wife 

— ^As owners of two houses — Interference with 
ancient lights.] — ^Where defts. contemplated erect- 
ing premises which would if completed, it was 
alleged, interfere with the ancient lights of two 
messuages, one of which belonged to a husband So 
the other to his wife, separate actions were brought 
by husband So wife claiming {inter alia)^ an injunc- 
tion & damages. The title of tlie wife did not 
appear. On a motion for an injunction defts. 
admitted the right of pltfs.. So had previously 
offered to amend their plans accordingly. They 
objected, however, to paying two sets of costs : — 
Held : if it should turn out that the wife was 
not entitled to her separate use, the taxing-master 
should disallow any extra costs occasioned by 
bringing two actions instead of one. — Hbimbs v, 
Newcastle Co-operative Society (1897), 76 
L. T. 109. 

Probate actions.] — See Executors So 

Administrators, Vol. XXIII., pp. 265, Nos. 3117 
et seq, 

.] — See, generally, Ord. LXV., r. 1, Part 

LXXXVI., post. 

1048. Duty of co-plalntlffs to act together.] — 

Co-pltfs. must act together, & cannot take incon- 
sistent proceedings. 

One of several co-pltfs. moved for liberty to 
take a state of facts into the master’s office, 
So proceed thereon apart from the rest. The 
motion was refused with costs. — Wedderburn v, 
Wedderburn (1853), 17 Beav. 158 ; 51 E. R. 
993. 

1049. .] — Three petitioners retained the 

same solicitor in an application to wind up a com- 
pany. The order was made. So subsequently two 
of the petitioners severed, So obtained an order of 
course at the Rolls to change their solicitor : — 
Held : the two petitioners had no right to act 
separately, & the order to change solicitors must 
be discharged. — Re Norwich So Norfolk Pro- 
vident Permanent Building Society (1874), 
22 W. R. 866. 

1050. .] — ^A motion was brought by some 

of the pltfs. in this action, asking that deft, might 
be ordered to pay certain trust moneys into court 
to the credit of the action, on the ground that he 
had admitted in his defence that the moneys 
had been in the hands of W., of whom deft, was 
executor & legal personal representative : — Held : 
the motion could not be made by some of the pltfs. 
independently of the others, but they mui^ all 
concur. — Re Wright, Kirke v. North, [1895] 
2 Ch. 747 ; 65 L. J. Oh. 37 ; 73 L. T. 396 ; 44 
W. R. 125 ; 13 R. 849. 
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Sect* 3 ! Sub-aecta* 1, 2, 3 4J 

Sect. 3.— SUBSTITUnON OR ADDITION OF 
PLAINTIFF. 

Sub-sect. 1. — In Genebai#. 

R. S. 0., Ord. XVI., r. 2. Whore an action has been com 
menced in the name of tlie wrong person as plaintiff, or where 
it is doubtful whether It has been commenced In the name of 
the right plaintiff, the Court or a Judge may, if satisfied that 
it has been so commenced tlirough a bond fids mistake, and that 
it is necessary for the determination of the real matter in dispute 
so to do, order any other person to be substituted or added as 
plaintiff upon such terms as may be Just. 

1051. BonA fld« mistake — Must exist.] — Be- 
quest on the death of testator's daughters without 
issue to the persons who would be entitled under 
the statute if testator had then died intestate. 
Administration action brought in the lifetime of 
the daughters, & before they had had any issue, 
by persons who would then be next of kin if the 
daughters were dead without issue : — Held : 

(1) pltfs. had only an expectation not an interest, 
ic Were not entitled to maintain the action ; 

(2) leave to add a daughter as co-pltf. would be 
refused. 

A pltf. can only be added where there has been 
a bond fide mistake. — -Clowes v. Hilliard (1876), 
4 Ch. D. 413 ; 40 L. J. Ch. 271 ; 25 W. R. 224. 

1052. May be of law or of fact.] — A share- 

holder in a company brought an action on behalf 
of himself the other shareholders against the 
company’s solicitors & vendor to set aside an alleged 
secret & fraudulent contract, & to recover a large 
sum of money for the company from their solicitors, 
the company being joined as defts. instead of 
pltfs. A demurrer to the statement of claim by 
defts., other than the company, on the ground that 
the action could only be maintained by the com- 
pany, was allowed, but pltf. obtained leave to 
amend his writ & statement of claim by adding the 
company as pltfs., the production by him of any 
authority from the company to sue in their name 
being held to be unnecessary. As pltf. charged 
fraud against the demurring defts., the question 
whether their costs of the demurrer should be paid 
by him was reserved till the trial of the action. 

Bond fide mistake includes a mistake of law as 
well as of fact. — Duckett v* Govek (1877), 6 
Ch. D. 82 ; 46 L. J. Ch. 407 ; suheequent proceed- 
inge. 25 W. R. 455. 

1068. .] — Where a bond fide mistake 

of law or of fact has been made in commencing 
an action in the name of the wrong person as 
pltf., the court has jurisdiction under Ord. XVI., 
r. 2, to order another person to be substituted as 
pltf., even after it has been decided that the 
original pltf. has no right of action. — Hughes v. 
Pump House Hotel Co. (No. 2), [1902] 2 K. B. 
485 ; 71 L. J. K. B. 803 ; 87 L. T. 359 ; 60 W. R. 
677, C. A. 

1054. Where no cause of action In ortginal 
plaintill^Jurisdiotlon to order substitution.]— 

Hughes v. Pump House Hotel Co. (No. 2), 
No. 1053, ante. 

1065. Substitution of one plaintiff for another.] — 

The declaration contained two counts : the first 
was for damages for breach of an agreement 
whereby pltf. let certain furniture to deft. ; & the 
second was for money awarded by a valuer to be 
paid by deft, to pltf. for damage done by deft, to 
the furniture. The agreement in the first count 
was made by 0., trustee for pltf. (who was then a 
married woman), with deft., & pltf. was not a 

r by to it ; but she was a party to the submission 
arbitration on which the second count was 
founded, & C. was not. Pltf. having obtained an 


order by the master, under the Common Law 
Procedure Act, 1862 (16 Sc 10 Viet. o. 70), s. 84, 
to add C. as a pltf. :—Held : the master had 
power to make the order, & he had properly 
exercised his discretion in making it. 

The application was, to add a pltf. under 
sect. 34 of the Common Law Procedure Act, 1852. 
The master had jurisdiction to entertain it. At 
first counsel was under an impression tliat the 
declaration contained only one count, viz. upon 
the agreement. If that had been the case, the 
agreement having been made With C., if pltf. had 
been allowed to add that gentleman as a co-pltf., 
it is clear that another amendment would Iiave 
been required at the trial ; so that we should have 
been asked to make one amendment with a 
certainty that another amendment must be asked 
for at a subsequent period, viz. to strike out the 
other pltf. This would in effect have been asking 
us to do indirectly that which the legislature had 
advisedly declined to give us power to do, viz. to 
substitute one pltf. for another upon the record ; 
& in that case 1 certainly should have thoi^ht 
that the order ought not to have been made. But 
it now appears that there is a second count in the 
declaration — a count upon an award (Brett, J.). — 
Db Oendre V. Bogardus (1872), L. R. 7 0. P. 
409, 413 ; 41 L. J. 0. P. 107 ; 26 L. T. 733 ; 20 
W. R. 063. 

1066. Plaintiff not created for first time.] — 

Where an action is commenced in the name of a 
dead man his representative cannot be substituted 
as pltf. 

The practice is the same as before the R. S. C., 
1883, came into force. 

In my opinion that rule [Ord. XVI., r. 2] means 
that, where an action has been commenced between 
two living parties by a living pltf., & the living 
pltf. afterwards turns out to be the wrong person, 
an application may be made to the court, & the 
court can substitute another person for the living 
pltf. or may add another person as co-pltf. as the 
case may be. But it does not justify the court in 
creating a pltf. in an action for the first time 
(Russell, J.). — Tetlow v. Orela, Ltd., [1920] 2 
Ch. 24 ; 89 L. J. Ch. 465 ; 123 L. T. 388. 

1057. Court will not go into merits of case on 
application.]— On an application under R. S. C., 
1883, Ord. XVI., r. 2, for leave to amend by 
adding a pltf., the court will not go into the merits 
of the ca«e, though, if they can see on the face of 
it that the claim is a perfectly idle one, they will 
not give leave. 

A. & C. were desirous of restraining B. from 
building contrary to a restrictive covenant entered 
into with a predecessor in title of theirs by B.’s 
predecessor in title ; but, owing to a mistaken idea 
that the conveyance to C. was prior in date to 
the covenant, A. was made sole pltf. in an action 
to restrain B. as above. It appeared that B. had 
a defence against A. on the ground of a former 
union of the titles to their respective properties, 
the covenantor himself, who was B.’s immediate 
predecessor in title, having, after the date of the 
covenant, purchased from the original covenantee 
the property which he afterwards sold to A.’s 
immediate predecessor. Both these defects having 
been discovered, A. applied, under Ord. XVI., 
r. 2, for leave to add C. as a pltf. : — Held : there 
had been ‘‘ a bond fide mistake ” within the mean^ 
ing of the rule, &, consequently, the leave ought 
to be given, but upon the terms that, if it should 
appear at the trial that A. could not maintain the 
action, but 0. could, A. should pay the costs of 
the action up to the date of amendment. Sc 0. 
should only be entitled to such relief as he could 
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have claimed if he had commenced a fresh action 
at that date ; & A. was to pay the costs of the 
application in any event. — ^Aysoough v. Bullab 
(1880), 41 Oh. D. 341 ; 68 L. J. Oh. 474 ; 00 
L. T. 471 ; 87 W. R. 620, O. A. 


feJuB-SECT. 2 . — The Application. 

Time Sc mode of.] — See B. S. C., Ord. XVI., 
r. 12, p. 431, post. 


SuB-BECT. 3 . — Terms on which Application 
Granted. 

Costs, generally, see B. S. C., Ord. LXV., r. 1, 
Part LXXXVI., post 

1058. Payment of costs.] — White v, London 
General Omnibus Co., No. 1076, post. 

1059. Sc expenses.] — ^Val de Travers 

Asphalte Paving Co., Ltd. v. London Tramways 
Co., Ltd., No. 1071, post 

1060. Added party entitled to such relief 

as existing at date of amendment.] — Ayscougii v. 
Bullar, No. 1067, ante. 

1061. ,] — A.-G. V. Pontypridd 

Waterworks Co,, No. 1002, post. 


Sub-sect. 4. — Particular Cases. 

See R. S. C., Ord. XVI., r. 2, p. 404, ante. 

Admiralty actions in personam.] — See Admi- 
ralty, Vol. I., p. 172, No, 834. 

1062. Addition of Attorney-General.] — By the 
Pontypridd Waterworks Act, 1892 (c, cviii), s. 4, 
deft. CO. were authorised to make & maintain a 
reservoir & certain filter beds, service tanks, 
conduits or lines of pipes, & other works in the 
county of Glamorgan therein mentioned. Sect. 1 0 
provided that if the works authorised were not 
completed within the time thereby limited the 
powers of the deft, company should cease, “ pro- 
vided that for the protection of the Pontypridd 

Ystradyfodwg Local Boards . . . the following 
provisions shall have effect (namely) ; & then 
followed provisions imposing certain obligations 
upon the deft, company with reference to the 
quantity and quality of the water to be supplied 
to the districts of the two local boards. On 
Sept. 18, 1906, pltf. council, who were the suc- 
cessors in interest of the Ystradyfodwg Local 
Board, commenced an action in their own name 
against deft, companjr to enforce by mandatory 
injunctions the provisions of sect. 10. Deft, com- 
pany by their defence alleged (inter alia) that 
they would object that pltf. council’s statement of 
claim disclosed no cause of action. On Nov. 8, 
1907, after notice of trial had been given, pltf. 
council obtained an order giving them liberty to 
amend their writ & statement of claim by adding 
the Attorney-General as a co-pltf . on their relation. 
The order provided that “ all questions as to the 
terms upon which such amendments ought to be 
allowed be left to the judge at the trial of this 
action, when defts. are to be at liberty to raise 
such preliminary oWections as they may think 
fit. ’ * The Attorney-General was accordingly added 
as a oo*pltf. : — JSeld: (1) sect. 10 of deft, com- 


pany’s Act did not confer upon the pltf. council 
any statutory power to sue in their own name, 
& that the only person who could sue was the 
Attorney-General; (2) the liberty given to amend 
by the order of Nov. 0 must be upon the terms that 
pltf. council should pay to deft, company their 
costs of the action up to A including that order, 
& the Attorney-General should only be entitled 
to such relief as he could have claimed if the action 
had been commenced at the date on which he was 
added as a party. — 'A.-G. v. Pontypridd Water- 
works Co., [1908] 1 Ch. 388 ; 77 L. J. Ch. 237 ; 
98 L. T. 276 ; 72 J. P. 48 ; 24 T. L. R. 196 ; 6 
L. G. R. 397. 

Whether Attorney- General necessary party to 
proceedings, see Crown Practiob, Vol. XVI., 
pp. 488, Nos. 3701 et seq. 

1068. Action commenced in name of dead 
person — ^Representatives not substituted.] — ^Where 
an action is commenced in the name of a dead 
man, his representatives cannot be substituted as 
pltfs. — Clay v. Oxford (1806), L. R. 2 Exoh. 64 ; 
4 H. A C. 690 ; 36 L. J. Ex. 16 ; 16 L. T. 286 ; 12 
Jur. N. 8. 944 ; 16 W. IL 109. 

1064. .] — Tetlow V. Orela, Ltd., 

No. 1066, ante. 

1065. Plaintiff incapacitated through Illness.] — 

Pltf. in an action subsequent to the institution of 
the proceedings, and during the progress of the 
action, became incapacitated through illness, and 
was unable to comply with an order for discovery 
obtained by deft., on an application by pltf. : — 
Held : the pleadings could be amended by adding 
the pltf.’s brother, who was well acquainted with 
the subject-matter of litigation, as pltf.’s next 
friend, to carry on the action on his behalf. — 
Cardwell (Lord) v. Tomtjnbon (1886), 64 
L. J. Ch. 967 ; 62 L. T. 746 ; 33 W. R. 814. 

1066. Amendment defeating Statute of Limita- 
tions.] — Pltf., suing as assignee of a debt, issued 
a writ for money lent, without having given notice 
of the assignment to deft. ; A he afterwards 
applied to amend his writ by adding the assignor 
as a party to entitle him to sue. Between the 
date of the issue of the writ A the application to 
amend, the Statute of Limitations had barred the 
remedy, A a judge at cliambers had given pltf. 
unconditional leave to amend the writ os of the 
date of its issue i — Held : pltf. ought not to be 
allowed to make such amendment, as it would 
take away from deft, a defence which had already 
accrued to him by vii’tue of the statute, A would 
change the substantial rights of the parties. — 
Hudson v. Pernyhough (1889), 61 L. T. 722, 
D. C. ; affd. on ajweal (1890), 34 Sol. Jo. 228, C. A. 

1067. .] — The court will not, under Ord. 

XVI., r. 2, allow a person to be added as pltf. to 
an action if thereby the defence of the Stamte of 
Limitations would be defeated. — Mabro v. Eagle 
Star A Britibh Dominions Insurance Co., Ltd., 
[1932] 1 K. B. 486 ; 101 L. J. K. B. 206 ; 146 
L. T. 433, C. A. 

1068. Action for breach of agreement Sc on 
award-— Agreement entered into between plaintiff’s 
trustee Sc defendant — ^Plaintiff party to submission 
but not to agreement — ^Addition of tru8tee.]~A 

declaration contained two counts : the first was 
for damages for breach of an agreement whereby 
pltf. let certain furniture to deft. ; A the second 
was for money awarded by a valuer to be paid by 
deft, to pltf. for damage done by deft, to the 
furniture. The agreement in the first count was 
made by 0., tru^e for pltf. (who was then a 
married woman), with deft., A the pltf. was not a 

r by to it ; but she was a party to the submission 
arbitration on which the second count was 
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founded, and C. was not. Pltf. having obtained 
an order by the master, under the Common Law 
Procedure Act, 1852 (c. 7(>), s. 34, to add C. as a 
pltf. : — Held : the master had power to make the 
order, & he had properly exercised his discretion 
in making it. 

At first counsel was under an impression that 
the declaration contained only one count, viz. 
upon the agreement. If that had been the case, 
the agreement having been made with C.. if pltf. 
had been allowed to add that gentleman as a 
co-pltf., it is clear that another amendment would 
have been required at the trial ; so that we should 
have been asked to make one amendment, with a 
certainty that another amendment must be asked 
for at a subsequent period, viz. to strike out the 
other pltf. This would in effect have been asking 
us to do indirectly that which the legislature had 
advisedly declined to give us power to do, viz. 
to substitute one pltf. for another upon the 
record ; & in that case I certainly should have 
thought that the order ought not to have been 
made. But it now appears that there is a second 
count in the declaration — a count upon an award 
(Brett, J.). — De Gendre v. Bogardus (1872), 
L. R. 7 C. P. 409, 413 ; 41 L. J. C. P. 107 ; 26 
L. T. 733 ; 20 W. R. 063. 

1060. Administration action by possible next of 
kin — No vested or contingent interest — Addition of 
beneficiary.] — Clowes v. Hilliard, No. 1061, ante. 

1070. Action by shareholder against company’s 
solicitors & vendor — Company joined as defendants 
instead of plaintiffs.] — Duckett v. Gover, No. 
1052, ante. 

1071. Action by contractors to vestry for damage 
to pavement — Contractors liable for maintenance 
of pavement — Addition or substitution of vestry 
as plaintiffs.] — Pltfs. contracted with a vestry to 
pave a public road with asphalte & to keep the 
pavement in repair for fifteen years, the pavement 
when laid to be the property of the vestry. 
Shortly after the pavement was completed, defts., 
acting under statutory powers, laid down a tram- 
way along the pavement, but so constructed & 
maintained their tramway as to occasion un- 
necessary damage to the pavement. It being 
doubtful whether an action, commenced by pltfs. 
against defts. on the above facts, was brought in 
the name of the right pltfs., the court, under 
Ord. XVI., r. 2, ordered the vestry to be added or 
substituted as pltfs., on the terms that the vestry 
was to be indemnified by the original pltfs. for 
all costs & expenses. — Val de Travers Asphalte 
Paving Co., I/td. v. London Tramways Co., 
Ltd. (1879), 48 L. J. Q. B. 312 ; 40 L. T. 133; 
43 J. P. 462. 

1072. Action by tenant for life on agreement 
for lease — No power of leasing in tenant for life — 
Addition of remaindermen.] — An action was 
brought to compel defts. specifically to perform 
an agreement 4nto which they had entered to 
accept a lease of a coal mine from pltf. When the 
agreement was entered into, & when the action 
was commenced, it was supposed that pltf. was 
tenant for life of the property under the ■will of 
her husband, & that she had a power of leasing. 
After notice of trial had been given pltf. died, & 
her executor obtained the common order of 
revivor. After this it was discovered that pltf. 
was tenant for life of the property under her 
marriage settlement, & that she had no power of 
leasing. She had signed the agreement “ for 
myself & those entitled after me,” though thia 


did not appear in the statement of claim. The 
persons entitled in remainder, of whom the 
executor was one, desired to adopt the action & 
to be added as co-pltfs., alleging that the agree- 
ment had been entered into with their knowledge 
& approbation : — Held : the remaindermen must 
be added ^ co-pltfs. with the executor in his 
representative capacity. 

The object of the provisions of the rules was, 
not that a party’s case should be so framed as to 
succeed, but that it should be so framed that it 
can be adjudicated upon by the court, whether in 
his favour or against him (Pry, J.). — Long v. 
Crossley (1879), 13 Ch. D. 388 ; 39 L. J. Ch. 
168 ; 41 L. T. 793 ; 28 W. R. 226. 

1078. Action to restrain breach of restrictive 
covenant — Predecessor in plaintiff’s title both 
covenantor & covenantee — Addition of person 
interested with separate right to enforce covenant.] 
— Ayscough V. Bullar, No. 1057, ante, 

1074. Action to enforce agreement in restraint of 
trade — After assignment of business to Company- 
Addition of company.] — ^Pltfs. in March, 1886, 
employed deft, as a brewer’s traveller, under an 
agreement restraining deft, from becoming em- 
ployed in the sale of beer, spirits, tobacco, or 
cigars within a limited area for two years after 
leaving pltfs.’ service, without pltfs.’ written 
consent. Pltfs. in March, 1887, assigned theii* 
business of brewers, with the goodwill, to a com- 
pany, agreeing verbally with the company that 
they should employ pltfs.’ travellers. Deft, 
entered the company’s service, & left them in 
Sept. 1887, & became employed in a similar 
business. Pltfs. brought an action against deft, 
for injunction: — Held: (1) the benefit of the 
restrictive agreement passed to the company with 
the goodwill, & pltfs. were merely trustees thereof 
for the company ; (2) leave might be given to 
pltfs. at the trial to add the company as co-pltfs. 
without putting pltfs. on terms as to costs ; 
(3) pltfs.’ consent to deft.’s entering the service 
of the company (independently of its not having 
been in writing) was not a release of the restrictive 
agreement for the future. — Showell v. Winkup 
(1889), 60 L. T. 389. 

See, generally. Trade, Vol. XLIII., pp. 39, 
Nos. 387 et seq. 

1075. Action by reversioner to restrain nuisance 
— House rendered unfit for habitation by erection 
of garage — Addition of tenant.] — A nuisance of 
noise & smell from a garage is not a “ permanent ” 
injury to the reversion, & accordingly an action 
brought by the reversioners alone is not main- 
tainable. 

Where the gist of the action was whether the 
house in question had been rendered unfit for 
habitation by the erection of the garage, as no 
new cause of action was sought to be substituted, 
an amendment on the usual terms as to costs was 
allowed in order to add a tenant as co-pltf. — 
White v. London General Omnibus Co. (1914), 
68 Sol. Jo. 339. 

1076. Action by mortgagee of devisee — Devisee 
only entitled to equitable estate — ^Legal estate in 
trustees.] — Blake v. Done, No. 53, ante. 


Sect. 4.— COU NTERO AIM OR SET-OFF WHERE 
CO-PLAINTIFF IMPROPERLY JOINED. 

R. S. C., Ord. XVL, r. 8. Where in an action any person has 
been improperly or unnecessarily Joined as a co-plalntiff, and 
a defendant has set up a counterclaim or set-off, he may obtain 
the benefit thereof by establishing his set-off or counterclaim 
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^ parties other than the co-plaintiflf so joined, 

notynthstandlng the misjoinder of such plaintiff or any pro- 
ceeding consequent thereon. 

Set-olT & counterclaim.] — See Pleading, Part 
XIIL, p. 182, mite. 

Misjoinder & non-joinder of parties.] — See 

R. S. C., Ord. XVI., r. 1], p. 423, post 


Sect. 6.— JOINDER OF DEFENDANTS. 

Sub-sect. 1. — In General. 

R. S. C., Ort. XVI., r. 4. All persons may be joined as defen- 
dants against whom the right to any relief Is alleged to exist, 
whetlmr jointly, severally, or in the alternative. And judgment 
may be given against such one or more of the defendants as 
be round to be liable, according to their respective liabilities, 
without any amendment. 

1 i. j X . r not be necessary that every 

defendant shall be interested as to all the relief prayed for, or 
as to every cause of action included in any proceeding against 
him ; but the Court or a J udge may make such order as may 
appear just to prevent any defendant from being embarrassed 
or put to expense by being required to attend any proceedings 
in which he may have no Interest. 

, , ' *7^ r* fi- The plaintiff may, at his option, 

join as parties to the same action all or any of the persons 
severally, or Jointly and severally, liable on any one contract, 
including parties to bills of exchange and promissory notes. 

1077. Effect of amendment of R. S. C., Ord. 
XVI., r. l~On R. S. C., Ord. XVI., r. 4.]— Pltf. 
was injured by a collision between two vehicles, 
& brought an action against the respective owners. 
The statement of claim alleged that the injury 
to pltf. was caused by the joint negligence of the 
two defts., & it also alleged in the alternative 
negligence on the part of each deft, causing the 
injury. No application was made to strike out 
either of defts., & the case went to trial. The 
jury found negligence on the part of deft, first 
named on the record, & negatived negligence on 
the part of the other deft. The judge entered 
judgment for pltf. against the first-named deft. 
& judgment for the successful deft., with costs in 
each case. The judge further ordered that the 
costs so payable by the pltf. should be included 
in the costs recoverable from the first-named deft. 
On appeal : — Held : ( 1 ) after verdict & judgment 
it was ^o late to object to the jurisdiction to try 
the action on the ground that torts were alleged 
severally against the two defts. ; (2) in an action 
of tort tried with a jury, in which relief is claimed 
against two or more defts. in the alternative, there 
is jurisdiction to direct that costs payable to a 
successful deft, should be included in the costs 
recoverable by pltf. from an unsucces.sful deft. 

After the alteration of r. 1 of Ord. XVI., follow- 
ing on the decision in Smurthwaite v. II annoy. 
No. 1013, anfe, the joinder, in an action of tort, of 
defts. against whom the right to any relief , in respect 
of or arising out of the same transaction, is claimed, 
whether jointly, severally, or in the alternative, is 
authorised by r. 4 of the Order. 

It is said that there is a distinction in this 
respect between the law applicable to torts & 
that applicable to contracts, but I cannot see any 
reason for such a distinction. R. 4 of Ord. XVI. 
does not suggest such a distinction, while the 
wording of other rules of the same Order, as for 
instance r. 7, is applicable to a claim for repara- 
tion of a wrong done (Collins, M.R.). — Bullock 
V. London General Omnibus Co., [1907] 1 K. B. 
264 ; 76 L. J. K. B. 127 ; 96 L. T. 906 ; 23 
T. L. R. 62 ; 61 Sol. Jo. 66, C. A. 


1078. .] — Pltfs., who were export 

merchants can'ying on business in Vienna, brought 
an action against two insurance companies upon 
certain policies of marine insurance on goods. 
One of the companies was registered as a limited 
company in England & the other in Scotland. 
The policies were in identical form, & were drawn 
up at Antwerp in the French language & were 
signed by a common agent for both companies. 
Each policy was for a certain amount upon goods 
carried in a named ship, & it stated that the 
imdersigned insured respectively the amounts 
stated by each of them at the foot thereof. At 
the foot each company was stated to insure in 
halves for the total sum insured, & against the 
name of each company, who were described as of 
London, was placed a figure representing one-half 
of the total amount insured. The companies had 
a common office & a common secretary in London, 
& in all letters written by them to pltfs.* solrs. 
relating to the matter the London office was 
described as the head office of the companies. 
Pltfs. served the writ upon the English company 
within the jurisdiction, &> obtained an order 
giving them leave to issue & serve a concurrent 
writ on tlie Scottish company in Scotland under 
Ord. XL., r. 1 {g). The Scottish company applied 
to set aside upon the ground that they were not 
“ proper parties ” to the action, the cause of 
action against each company being different : — 
Held : under Ord. XVI., r. 4, the Scottish company 
could be joined as defts. in the action, & therefore 
they were proper parties to the action within the 
meaning of Ord. XI., r. 1 (ff), & the order was 
riglitly made. 

It is said that the defts. could not, before the 
alteration in 1896 in Ord. XVI., r. 1, have been 
joined in the same action under Ord. XVI., r. 4, 
& that the alteration which was made in 1896 
in r. 1 has not the effect of allowing defts. to be 
joined under r. 4, as it only applies to r. 1. . . . 
With regard to the contention that the alteration 
is only in r. 1 & not in r. 4, I may first cite what 
Lord Herschell said in Smurthwaite v. Hannay, 
No. 1013, ante ; “ Ord. XVI., r. 1, purported 
to deal merely with parties to an action, & has, 

1 think, no reference to the joinder of several 
causes of action.” He says: It cannot be 
doubted that whatever construction is put upon 
the rule I have been considering must be applied 
equally to r. 4 of the same Order.** 8o that in 
his view the rules of Ord. XVI. are a code dealing 
with the joinder of parties, & whatever construc- 
tion is placed upon r. 1 ought to be applied also 
to r. 4. It followed that if a different construction 
is now placed upon r. 1, a similar construction 
must now be placed upon r. 4 (Swinfen Eady, 
L.J.). — Oestbrbeichische Export A.-G. v. 
British Indemnity Insurance Co., Ltd., [1914] 

2 K. B. 747, 766, 766 ; 83 L. J. K. B. 971 ; 110 
L. T. 966, C. A. 

1079. R. S. C., Ord« XVI«, rr. 1, 4 & 7, construed 
liberally.] — In modem practice Ord. XVI., rr. 1, 
4, 7, must be construed liberally, & where there 
is a substantial & bond fide allegation of joint or 
several tort in respect of what is in effect the 
same transaction or series of transactions, aU 
parties alleged to have participated in the tort 
may be made defts. to the action. — Re Beck, 
Attia V. Seed (1918), 87 L. J. Ch. 336 ; 118 
L. T. 629 ; 34 T. L. R. 286, C. A. 

1080. Rules applicable to both contracts & torts.] 
— ^Bullock v. London General Omnibus Co., 
No. 1077, ante, 

1081. Joinder a matter of discretion.] — ^A person 
cannot be joined as a deft, to a coimterclaim 
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^l^nst whom an alternative cause of action only 
is alleged. 

It is discretionary in the court to say whether it 
will or will not allow a deft, to be added even 
though the cause of action alleged against h i m 
may be a different cause of action from that 
alleged against his co-defts. (Bankss, J.). — 
Trafss Cold Storage Co. v. Lowthbr & 
Blankley, Lowther & Blankley v. Times Cold 
Storage Co., & New Zealand Shipping Co., 
[1911] 2 K. B. 100 ; 80 L. J. K. B. 901 ; 104 
L. T. 687 ; 66 Sol. Jo. 442, D. C. 

1082. .]— Thomas v, Moore, No. 1018, ariic. 

1083. .] — In an action against a company 

by one of their managing directors for an injunc- 
tion to restrain them from removing him & for 
damages for breach of an agreement regarding 
his employment as director pitf. alleged that his 
co-directors had conspired to remove him, &> he 
applied for leave to add them as defts. with 
consequential amendments in his statement of 
claim: — Held: (1) though since the decision in 
ComparLia Sansinena de Cames Congeladaa v. 
Houlder Brothers & Co,, Ltd.^ No. 1016, ante, the 
power to join defts. under Ord. XVI,, r. 4, extends 
to cases where the causes of action are different, 
the court retains its discretion in allowing such 
joinder ; (2) in the exercise of such discretion & 
without prejudice to pltf.’s right to bring a separate 
action the application must be refused in view of 
the facts that (a) the case against the company 
would only involve construction of documents 
while the claim against the directors would require 
a lengthy trial ^th witnesses ; (h) if the claim 
against the company succeeded the joinder of the 
co-directors wotild be unnecessary, while if it 
failed the claim against the co-directors would fail 
also ; (c) such joinder would serve no useful 

purpose, but would embarrass defts. & greatly 
increase the expense ; (d) if the co-directoi*s were 
joined the company might rightly apply to have 
the claim again^ them first heard. — Gowland v. 
Gowland (William) (1916), Ltd. (1910), 147 
L. T. Jo. 252. 

1084. .]— Under Ord. XVI., r. 4, which 

provides for the joinder of defts., pltf. is entitled 
to join several defts. in respect of several & distinct 
causes of action subject to the discretion of the 
court to strike out one or more of defts. if it thinks 
it right to do so. As a general rule where claims 
by or against different parties involve or may 
involve a common question of fact bearing suffi- 
cient importance in proportion to the rest of the 
action to render it desirable that the whole of the 
matters should be disposed of at the same time, 
the court will allow the joinder of pltfs. or defts., 
subject to its discretion as to how the action 
should be tried. Pltf. entered into a contract 
with the B. company to supply them with certain 
prin^d cards which should conform to certain 
specimens supplied to him by them. In order to 
carry out that contract he entered into a contract 
with the W. company to supply him witli the 
cards which he had agreed to supply, & paid for 
them. The cards were duly sent to the B. com- 

any by the W. company by the direction of pltf., 
ut the B. company refiped to accept them on 
the ground that they did not conform to the 
specimens supplied by them to the pltf. Pltf. 
brought an action against the B. company and the 
W. company claiming as against the former the 
price of the goods sold & in the alternative as 
against the W. company damages for breach of 
contract in not supplying the cards in accordance 


with the specimens. The B. company and the 
W. company made separate applications to the 
master to have their respective names struck out 
as defts., which he refused, & his decision was 
affirmed by the judge. On appeal ; — Held ; the 
court had a discretion as to auowing the joinder 
of the two defts., & as there was a common question 
of fact to be tried, namely, whether the cards were 
in accordance with the specimens supplied, the 
coui^ would in the exercise of that discretion allow 
the two defts. to be joined in one action. — ^Payne 
V, British Time Recorder Co., Ltd., & Curtis, 
Ltd., [1921] 2 K. B. 1 ; 00 L. J. K. B. 446 ; 124 
L. T. 719 ; 37 T. L. R. 296, C. A. 

1085. Joinder of unconnected claims or claims 
only historically connected.] — Ord. XXV. of the 
Rules of 1883, although in form abolishing de- 
murrers, has merely substituted other modes of 
procedure by which the objects of a demurrer, so 
far as it served a beneffeial purpose in obtaining 
a speedy decision of the point at issue, can now be 
attained. 

Where the cause of action against one deft, is 
totally disconnected with that against the other 
defts., except so far as it arises out of an incident 
in the same transaction there is a misjoinder, & 
it is not the case contemplated by Ord. XVIII., 
r. 1. 

Solicitors who were made parties with other 
defts. to an action, the statement of claim in which 
showed no reasonable cause of action as against 
them ; — Held : entitled under Ord. XXV., r. 4, 
to an order dismissing the action as against them 
with costs, & striking their names out of the pro- 
ceedings. 

To make solicitors or others parties to an action 
without seeking any relief against them, except 
payment of costs or discovery, is vexatious. 

To bring into one claim distinct causes of action 
against different persons, neither of them having 
anything to do with the other (& only historically 
connected in the way I have suggested) is not 
contemplated by Ord. XVIII., r. 1, which 
authorises the joinder, hot of several actions 
against distinct persons, but of several causes of 
action (Lord Selborne, C.). — Burstall v. 
Beyfus (1884), 26 Oh. D. 35, 39 ; 63 L. J. Ch. 
666 ; 50 L. T. 642 ; 32 W. R. 418, 0. A. 

1086. Objection to joinder — ^May be raised by 
motion.] — Greenwood v . Greenwood &; Armi- 
TAGE, No. 1112, post 

Joint tortfeasor — Generally.] — See Tort, Vol. 
XLII., pp. 976 et seq, 

Judgment against] — See Tort, Vol. XLII., 

pp. 970, Nos. 73 et seq, 

1087. Libel.]— In an action for libel 

by pltf. against three defts. A., B., & C., A., one of 
the joint owners, & B, the publisher, of the news- 
paper containing the libel, delivered a joint 
defence traversing all the allegations in the state- 
ment of claim, & pleading fair comment. 0., the 
other joint owner of the newspaper & the writer 
of the libel, delivered a similar defence, & counter- 
claimed for a libel published by pltf. against him. 
At the trial, the jury foimd a verdict for pltf. with 
£110 damages & they apportioned the damages, by 
permission of the judge, between the three defts., 
£100 against 0., & £5 each against A. &; B. ; they 
also found a verdict of sixpence damages on the 
coimterclaim for deft. O. : — Held : the jury had 
no power to sever the damages, & the judgments 
entered in accordance with verdict should he set 
aside & a new trial directed. — Dawson v. 
McClelland, [1899] 2 I. R. 480, 0. A. 

,] — See, also. Libel & Slander, 

Vol. XXXTI., p. 176, Nos. 2171-2174. 
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SUB-SBCT. 2. — ^Altbbnativh Beuef. 

R. S. 0,, Ord. XVI., r. 7. Where the plaintiff 1b In doubt as 
to wie person from whom lie Is entitled to redress, he may, In 
such manner as hereinafter mentioned, or as may be pre- 
scribed by any special order. Join two or more defendante, to 
the Intent that the question os to which. If any, of the defendants 
Is liable, and to what extent, may be determined as between aU 
parties. 

8e*e, al 80 t Sub-sect. 3, post 

1088. Rule applicable to both contract Sc tort.] 

— ^Buixock V, London General Omnibus Oo., 
No. 1077, ante. 

1080. Each defendant putting blame on other — 
Joinder of both.] — It is possible that in the present 
case the firm in England & the firm in Austria 
might have cast the liability on each other, & so 
framed their case that whoever was made sole deft, 
might have succeeded by showing that the whole 
responsibility was on the other. I think that 
r. 7 [Ord. XVI.] was intended to meet such a case. 
But then comes the question whether the same 
principle can be adopted where one of the parties 
is resident abroad ? It is clear that he could 
not be sued in this case except for the special 
r. {g) of Ord. XI., r. 1. I think we could not 
possibly have had a better case to show the 
expediency of such a rule (Guantham, .T.). — 
Massey v. Heynes (1888), 21 Q. B. D. 830, 337 ; 
69 L. T. 470. 

1090. .] — The W. H. Randall, No. 

1196, post. 

1091. Alternative relief against one, incon- 
sistent with relief prayed against other.] — In an 

action for trespass by pltf. who was a lessee of W., 
deft., in his defence & counterclaim, to which he 
made W. a party, claimed a right of way by grant 
from W. pnor to pltf.’s lease, & prayed a declara- 
tion of his rights, & an injunction, & damages 
against pltf. ; & in the alternative he prayed an 
indemnity & damages against W. Pltf. amended 
his claim & made W. a deft., & prayed an injunction 
& damages against the original deft., & in the 
alternative damages against W. W. demurred 
both to the counterclaim & the amended claim. 
The Vice-Chancellor held that the counterclaim 
was bad in not showing a cause of action against 
W., & W.’s demurrer was allowed, &> that the 
amended claim was bad, because it prayed 
inconsistent alternative relief against the original 
deft. & W. On appeal : — Held : W. was properly 
made a deft, to the amended claim under Rules of 
Court, 1875, Ord. XVI., r. 3 [see, 7iow, R, S. C., 
Ord. XVI., rr. 4, 7], which is not coiifined to cases in 
which the alternative relief prayed against one 
deft, is consistent with that prayed against the 
other. The demurrer to the amended claim was 
therefore, overruled.-— Child v, Stenning (1877), 
6 Ch. D. 696 ; 46 L. J. Ch. 623, C. A. 

1092. Principal Sc agent — Principal disputing 
agent^s authority — Contract by agent to take 
debentures.] — In an action brought by a company 
against L. Sc T., the claim stated that L., through 
T., who professed to be, & in fact was, the agent 
of L., contracted to t^e a certain number of 
debentures in pltf. company, which contract L. 
had failed to perform ; & that L. denied that T. 
was authorised by him to make the contract. 
Pltfs. prayed for specific performance of the con- 
tract or for damages against Ij. ; or in the alterna- 
tive, if it should appear that T. had no authority 
to act as L.*s agent, then for specific performance 
Sc damages against T. T. having applied to have 
judgment entered up in his favour, or to have 
his name struck out as deft. ; — Held : under the 
circumstances stated in the claim, pltfs. were 
entitled to join L. Jc T. as defts., Sc to claim 
alternative relief against them. — ^Honduras Inter- 


Oceanic Rail. Co. v. Lbfevrb Sc Tucker (1877), 
2 Ex. D. 301 ; 46 L. J. Q. B. 391 ; 36 L. T. 46 ; 
26 W. R. 310, C. A. 

1098 , Work Sc labour Sc materials 

supplied.] — The action was brought originally 
against the Blyth Theatre company alone, to 
recover a sum of £189 ll5. Qd. for work done Sc 
materials supplied in connection with the defts.’ 
theatre at Bl^^h. The statement of claim alle^d 
that the work was done Sc the materials suppfied 
at the request of the company by their ^ent, H., 
the architect employed by defts. in building the 
theatre. By their defence the company denied 
(amongst other things) that they or their agent 
requested pltf. to supply materials or do work as 
alleged in the statement of claim. Sc also set up 
other defences immaterial to be stated in detail. 
Thereupon pltf. took out a summons for leave to 
add H. as a deft, to the action. Sc an order was 
made, dated Jan. 29, 1902, giving pltf. liberty to 
amend the writ, adding the name of H. as a deft, to 
the action, & to amend the statement of claim by 
claiming in the alternative against H. the same smn 
as that claimed against the company, & in further 
alternative claiming the same sum against H. by 
way of damages for breach of warranty of authority 
to order the work Sc materials. Sc the question of 
costs of Sc incident to the application was reserved. 
The writ Sc statement of claim were amended 
accordingly. The company put in an amended 
defence, alleging that H. had no authority to 
employ pltf. H., by his defence, denied that he 
was the agent of the company. Sc set up other 
defences identical with those set up by the com- 
pany. 

Deft. H. was made a deft, under the powers 
conferred by Ord. XVI., rr. 7 Sc 11. The former 
rule provides that, “ where pltf. is in doubt as to 
the person from whom he is entitled to redress, he 
may . . . join two or more defts., to the intent 
that the question as to which, if any, of the defts. 
is liable, & to what extent, may be determined as 
between all parties. ’ ’ Previously to the J udicature 
Act, 1873, there was no power to join two persons 
as defts. in this way, either at law or in equity, 
but under the present rules it has been held that 
an action in such a form as the present is one 
capable of being maintained. Sc that anv deft, to 
such an action is a proper party to it. Questions, 
however, of a similar* kind to that now under con- 
sideration arose Sc had to be dealt with by the 
Court of Chancery prior to the Judicature Act, 1873, 
for it was the rule of that court that all persons 
materially interested in the subject-matter of the 
suit ought in general to be made parties as pltfs. 
or defts., so that the court might be enabled to do 
complete justice by deciding upon Sc settling the 
rights of all persons interested (Stirling, L.J.). — 
Sanderson v. Blyth Theatre Co., [1903] 2 K. B. 
633, 634, 641, 542 ; 72 L. J. K. B. 761 ; 89 L. T. 
159 ; 62 W. R. 33 ; 19 T. L. R. 660, C. A. 

1094. Agent entering Into charter-party for 

loading with cargo — Claim against charterer tor 
failure to load — ^Against agent for breach of 
warranty of authority.] — ^In an action against 
defts. for breach of warranty of authority, it 
appeared that they had assumed to act as agents 
in entering into a charter-party for loading pltfs,’ 
vessel with a cargo which was not supplied. Pltfs., 
being in doubt as to whether defts. had or had not 
authority, applied to add the alleged principals as 
defts. : — Held : pltfs. were entitled to do so on the 
authority of Honduras By. Co. v. Tucker, No. 1092, 
ante, Sc Massey v. Heynes, No. 1089, ante, which are 
not affected by the decision of the House of Lords in 
SrnurlhwaMe v. Hammy, No. 1013, avde . — Bennetts 
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Sect. 5 . — Joinder of defendants : Suh-aeds, 2 cfc 3.] 

Sc Co. V. McIlwraith & Co., [1890] 2 Q. B. 464 ; 

66 la. J. Q. B. 032 ; 75 L. T. 145 ; 64 W. R. 7 ; 
12 T. L. R. 610 ; 8 Asp. M. I.. C. 170 ; 1 Com. Cas. 
441, C. A. 

1096. Action against agent — Principal 

brought in as third party by agent — Added at 
trial.] — Pltfs. alleged that defts., purporting to 
act on behalf of a foreign principal, M. of Lisbon, 
sold to them 1,000 tons of locust beans at £7 per 
ton f.o.b. fare, & that defts. did not carry out 
the contract, whereby pltfs. suffered damage. 
Alternatively, pltfs. said that defts. had no 
authority to contract as agents for M., & were 
guilty of a breach of warranty of authority in 
purporting to do so whereby the pltfs. suffered 
damage. Defts. alleged that they entered into 
the contract as agents for C., a produce merchant 
of London, by whose instructions the contract was 
made in the name of M. They brought in C. as a 
third party, claiming that in the event of their 
being held liable to pltfs. they were entitled to be 
indemnified by C., inasmuch as by virtue of an 
agreement between them they acted as his selling 
agents, & it was in that capacity that they entered 
into the contract in question. C. denied that 
defts. were authorised to enter into the contract 
in question either in his name or in that of M., 
Sc he alleged that by tlie agreement between them 
defts. were appointed his selling ageids for cei-tain 
articles only, which did not include locust beans, 
that defts. were not authorised to enter into any 
contract on his behalf unless it was approved by 
liim, <te that in the case of the contract in question 
it has not been approved by him. 

Wlien the action came on for heai'ing, counsel 
for pltfs. applied for leave to join C. as a deft, 
on the ground that from correspondence which 
had recently been disclosed it appeared that he 
was the real principal. They referred to Ord. 
XVI., IT. 11, 13. — The judge allowed jdtfs. to add 
C. as a deft, without service of the writ, & to amend 
their points of claim accordingly. In the result 
tlie judge gave judgment for pltfs. for damages 
gainst 0., with costs since the amendment ; 
judgment for defts. gainst i)ltfs., with costs ; Sc 
judgment for V. against defts., witli costs up to 
amendment.— Hughes (H. A.), Ltd. v. Cook (A.) 
Sc Co., [1918] W. N. 145. 

1096. Negligence causing injuries — Relief 
claimed Jointly, severally, or in alternative.] — 
Bullock r. Ix)NDON Cenekal Omnibus Co., 
No. 1077, ante. 

1097. Relief claimed in alternative.] — A 

’bus belongii^ to T. upset owing to a wheel being 
wrenched off by tiamlines belonging to C. so that 
pltf., a passenger, was injured. In an action 
against T. & C. in the alternative the judge non- 
suited pltf. as against T., & the jury found in favour 
of C. after evidence had been called by pltf. to 
prove that the ’bus was sound Sc that the accident 
was due to a defect in the tramline : — Held : 
there was some evidence of negligent driving. Sc 
the onrts lay on T. to prove that the ’bus was sound 
& the attempt of j>ltf. to prove in the first trial 
that the ’bus was sound was no objection to 
granting him a new trial. — JjIlly v. Tilling (T.), 
Ltd. Sc London County Council (No. 1) (1912), 

67 Sol. Jo. 59, C. A. \ \ h 

1098. Liability in alternative in contract — Con- 
tract & bill of lading.] — CompaIMa Sansinena 
DB Carnes Congeladas v. Houlder Bros. Sc 
Co., Ltd., No. 1015, ante. 

1099. Price of goods sold— Damages for 

not supplying goods in accordance with specimens.] 


— ^Paynb V. British Time Recorder Co., Ltd., & 
Curtis, Ltd., No. 1084, ante, 

1100. Joinder as defendant to counterclaim — 
Claim for relief in one of two inconsistent alterna- 
tives.] — ^A person cannot be joined as deft, to a 
counterclaim against whom there is only a claim 
for relief in one of two inconsistent alternatives. — 
Evans v. Buck, Buck v. Evans (1876), 4 Ch. D. 
432 ; 46 L. J. Oh. 167 ; 25 W. R. 392. 

1101. Joinder of third party as defendant to 
counterclaim.] — ^Pltf. brought an action against 
deft, for the price of goods sold Sc delivered, the 
contract being one to deliver goods f.o.r. at P. 
Station for transmission to deft, at Exeter. 
Deft., by his defence, pleaded, first, that pltf. failed 
to deliver the goods in good condition, &, therefore, 
did not fulfil his contract ; Sc secondly, that if 
he did deliver them in good condition, he com- 
mitted a breach of an implied term of his contract 
so to pack the goods that they should be reason- 
ably fit to stand the ordinary risks of transit 
by rail. He also raised the same point against 
pltf. by way of counterclaim, Sc claimed damages. 
To that counterclaim he joined the G. W. Ky. Co. 
as defts., Sc alleged against them that the goods 
having been delivered to them at P. Station in 
good condition, they, in breach of their duty 
as carriers, so treated them that when they 
arrived at their destination they were in bad 
condition ; Sc claimed damages against them. 
He further pleaded that if the goods at the date 
of their delivery to the railway company were 
in a good condition he claimed to recover damages 
against them. Sc alternatively, in the event of its 
being found that the goods at the date of their 
delivery to the railway company were in bad 
condition, he claimed to recover damages against 
the pltf. On an application by pltf., the judge at 
chambers refused to order that the counterclaim, 
in so far as it joined the railway company as defts. 
to the counterclaim, should be struck out. On 
appeal : — Held : the claims were not strictly 
alternative, so as to be mutually exclusive ; but 
the relief claimed against the railway company 
was sufficiently “ connected with the original 
subject of the cause or matter ” within the 
Judicature Act, 1873, s. 24 (3), to enable the claim 
against the railway company to be joined with the 
claim against pltf. — Smith v. Buskell, Buskell 
V. Smith & Great Western Ry. Co., [1919] 2 
K. B. 302 ; 88 L. J. K. B. 985 ; 121 L. T. 301 ; 
35 T. L. R. 523 ; 63 Sol. Jo. 689, 0. A. 

1102. Trial of action — Dismissal of one defen- 
dant at close of plaintiff’s case.] — Pltf. claimed 
damages for negligence against either or both 
of two defts. There was no evidence against one 
of the defts. at the close of pltf.’s case, who 
applied to be dismissed from the action : — Held : 
the application must be refused, for the evidence 
of the other deft, might raise a case against the 
applicant. — Lipman v. Fox (1911 ), Yearly Supreme 
Court Practice. 

1108. Plaintiff showing prim& facie 

case.] — Pltfs., who were injured in a collision 
between a motor lorry, in which they were pas- 
sengers, Sc a motor car, brought an action in the 
county court claiming damages, making the 
owners of both vehicles defts. imder Ord. III., 
r. 6, of the County Court Rules [substantially a 
reproduction of R. S. 0., Ord. XVI., r. 7]. Pltfs.’ 
evidence appeared to make it probable that the 
driver of the car rather than the driver of the 
lorry was to blame, but they could do no more 
than state what they observed just before the 
collision occurred. Their evidence did not affirma- 
tively or conclusively show that the driver of the 
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lorry wa43 not to blame. At the close of pltfs.* 
cajse counsel for the owner of the lorry submitted 
that there was no evidence against him, & the 
coimty court judge took this view & dismissed 
that deft, from the action. The case then pro- 
ceeded against the other deft., whose witnesses 
threw all the blame on the driver of the lorry, & 
the county court judge found that the driver of 
the car was not negligent & accordingly entered 
judgment for the second deft. :—Held : as a state 
of facts was proved by pltfs. from which the reason- 
able inference to be drawn was that primd facie one 
if not both of defts. was negligent, the county court 
judge should not have dismissed the first deft., the 
owner of the lorry, from the action at the close 
of pltfs.* case, but should have heard the case 
against both defts. before coming to a decision ; & 
therefore that there must be a new trial. — IIUM- 
MERSTONE V. Leary, [1921] 2 K. B. 064 ; 00 L. J. 
K, B. 1148 ; 126 L. T. 669 ; 37 T. L. K. 711 ; 65 
Sol. Jo. 606, D. C. 

Judgment against one or more of several defen- 
dants.] — See Part IV., Sect. 6, sub-sect. 8, 1., ante. 

Costs.]— See K. S. O., Ord. LXV., r. 1, Part 
LXXXVI., post. 


Sub-sect. 3. — Particular Cares. 

See B. S. C., Ord. XVI., rr. 4-7, pp. 407, 409, 
ante. 

Joinder of defendants in court’s discretion.] — 

See Sub-sect. 1, ante. 

Joinder of causes of action.] — See R. S. C., 

Ord. XVIII., Pleading, p. 140, ante; R. S. C., 
Ord. XVI., r. 1, p. 399, ante. 

Misjoinder & non-joinder.] — See Sect. 10, post. 

Alternative relief.] — See Sub-sect. 2, ante. 

1104. Causes of action technically different — 
Subject-matter of complaint against defendants 
substantially same — Several liabilities based on 
different grounds.] — The power to join several 
defts. in the same action for the purpose of claiming 
relief against them severally or in the alternative 
under Ord. XVI., r. 4, is not confined to cases in 
which the causes of action alleged €is against the 
several defts. are exactly identical, but extends 
to cases where the subject-matter of complaint 
as against the several defts, is substantially the 
same, although the causes of action as against them 
respectively are, technically, different in form, & 
the several liabilities alleged against them respec- 
tively are to some extent based on different grounds. 

By a contract between 11. Bros. & Co., who 
were the owners of a line of steamers, & pltfs., 
who were exporters of frozen meat, carrying on 
business at Buenos Ayres, H. Bros. Co. agreed 
to carry from the Argentine to Europe frozen 
meat to be shipped from time to time by pltfs. 
on certain named steamers belonging to H. Bros. 
& Co. or on other suitable steamers in addition to 
or substitution for the named steamers. It was 
subsequently agreed that frozen meat should be 
shipped by pltfs. on an additional steamer, pro- 
cured by H. Bros. & Co., which was called the 
Devon & belonged to another company, for carriage 
from Bahia Blanca to England on the terms of the 
first-mentioned contract. This meat was accord- 
ingly shipped, & the master of the Devon signed 
bills of ladmg in respect of it. In an action brought 
by pltfs. in respect of damage to this meat alleged 
to have been caused by the unseaworthiness of the 
Devon, pltfs. joined as defts. II. Bros. &; Co. & 
the owners of the Devon, claiming against the 
former on the terms of the before-mentioned con- 


contract & against the latter upon the bill of 
lading : — Held : the defts. were rightly joined. — 
CoMPAfJiA Sansinena de Carnes Congeladas 
V . Houldeb Bros. & Co., Ltd., [1910] 2 K. B. 
354, 366 ; 79 L. J. K. B. 1094 ; 103 L. T. 333 ; 11 
Asp. M. L. C. 626, C. A. 

1105. Companies — Claim against company & 
directors — Improperly issued prospectus — Joinder 
of personal representative of deceased director.] — 

Where an action is brought by a shareholder 
against the company & its directors for relief in 
respect of on improperly issued prospectus, the 
fact that the relief claimed against the several 
defts. may differ in detail is no ground for objection 
that the action is bad as joining separate causes of 
action against separate defts., for in substance 
there is only one cause of action, namely, the 
improper issue of the prospectus. Neither is it 
improi)er to join in such an action the legal 
personal representatives of a deceased director 
alleged to have been a party t/O the issue of the 
prospectus. 

Queere : whether the maxim “ actio personalis 
moritur cum persona ” applies in the case of a 
deceased director who may have incurred liability 
under the Directors* Liability Act, 1890 (c. 64), 
s. 3. 

Gower v. Couldridge. No. 1116, post, & Thompson 
V. London County Council, No. 1117, post, explained. 
— Frankenburg V. Great Horseless Carriage 
Co., [1900] 1 Q. B. 604 ; 69 L. .T. Q. B. 147 ; 81 
L. T. 684 ; 44 Sol. Jo. 166 ; 7 Mans. 347, C. A. 

1106. Claim against company Sc co- 

directors — Removal of managing director — Breach 
of agreement.] — Gowland v. Gowland (William) 
(1916), Ltd., No. 1083, ante. 

1107. Claim against promoters & directors 

— Conspiracy to defraud — Breach of duty.] — In 
an action against the promoters & directors of a 
company the statement of claim alleged that all 
defts. had been guilty of a conspiracy to defraud, 
in pursuance of which they had carried out certain 
purchases & loans, whereby pltf. was danmified, 
& further that defts., who were directors, in 
carrying out the purchases & loans, acted negli- 
gently & recklessly & in breach of their duty as 
directors : — Held : the claims were x)roperly joined. 
Gower v. Couldridge, No. 1116, post, distinguished. — 
Kent Coal Exploration Co., I^td. v. Martin 
(1900), 16 T. L. R. 486, C. A. 

Actions Sc proceedings by Sc against com- 
panies generally.] — See Companies, Vol. IX., 
pp. 665, Nos. 4426 et seq. 

1108. Defamation — Separate slanders — Con- 
spiracy.] — Pltf. was engaged by H. to act at a 
theatre of which D. was lessee & manager. In 
an action brought by him against H. & D. in 
respect of an alleged slander spoken by one deft, 
on one occasion & by the other deft, on another 
occasion, & also in respect of an alleged con- 
spiracy between them wrongfully to dismiss him 
from his employment : — Held : these claims could 
not be joined in one action. — ^P ope v. Hawtrky 
(1901), 85 Jj. T. 263 ; 17 T. L. R. 717, C. A. 

1109. Joint Sc separate slanders — Con- 

spiracy.] — Thomas v. Moore, No. 1018, ante. 

Award Sc judgment therein.] — See Libel 

& Slander, Vol. XXXII., p. 176, No. 2172. 

Costs.] — See Libel & Slander, Vol. 

XXXII., pp. 176 et seq. 

1110. Discovery — Sc costs — Joinder not per- 
mitted for purposes of.] — Burstall v. Beyfus, 
No. 1085, ante. 

Joint Sc several liability — Of partners.] — See 

Partnership, Vol. XXXVI., pp. 374, Nos. 506 et 
seq. 
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Sect, 6 . — Joinder of defendants : Svh-eect, 3. 

Sect. 6.] 

Bankruptcy ot some or one detendant.] — 

See Bankruptcy, Vol. V., pp. 1014, Nob. 8276- 
8276. 

Breach of trust.] — See Trusts & Tbustbiss, 
Vol. XLIII., pp. 1027, Nos. 4668 et eeq, 

1111. Marine insurance — Claim against co- 
underwriters for separate amounts — Underwriting 
companies in England &> Scotland.] — Oesteb- 
REicHiscHE Export A. G. v. British Indemnity 
Insurance Co., Ltd., No. 1078, ante. 

Negligence.] — See Torts, infra. 

1112. Partners — Claim against purchaser of 
business & receiver — ^Measure of relief against one 
ascertained by relief against other.] — Pltf. was one 
of two parties in a partnership dissolved by con- 
sent, there being a considerable sum due to pltf. 
for capital. The second deft, as attorney & agent 
was appointed to realise the partnership assets. 
Six months later the agents sold the business to 
the first deft, for a consideration which included 
{inter alia), the payment of the debts & lia- 
bilities of the dissolved partnership. In an action 
claiming payment of the amount due in respect of 
capital to pltf. from the first deft. & damages for 
negligence & breaches of duty in selling the busi- 
ness, & an account against the agent, the first 
deft, moved to strike out the statement of claim 
unless pltf. elected against which deft, he would 
proceed: — Held: (1) the court could deal with 
the matter on motion ; & (2) as the only con- 
nection between the two causes of action against 
defta. was that the measure of relief granted 
against one may have to be ascertained by the 
relief granted against the other, pltf. must elect. — 
Greenwood v. Greenwood & Abmitage (1008), 
100 L. T. 68 ; 53 Sol. Jo. 61. 

Joint & several liability to third parties.] 
See Partnership, Vol. XXXVI., pp. 874, Nos. 506 
et seq. 

Ills. Sale of goods — Liabilities arising under 
separate contracts — Common question of fact — 
Whether goods In accordance with specimens 
supplied.] — Payne v . British Time Recorder 
Co., lyrD., & Curtis, Ltd., No. 1084, ante. 

1114. Shipping — Damage to goods caused by 
unseaworthiness of ship-claims in contract & 
bill of lading.] — CompaI^ia Sansinbna de Carnes 
CONGELADAS V. HOULDER BrOS. & Co., LtD., 
No. 1 104, ante. 

1115. Torts — Claim for tort alleged against some 
defendants — Joinder with claim for separate tort 
agi^st all.] — Where several defts. are sued, a 
claim for damages in respect of a tort alleged 
agaii^t some of them cannot be combined with 
a claim for damages in respect of a separate tort 
alleged against all. — Gower v. Couldridge, 
[1898] 1 Q. B. 348 ; 67 L. J. Q. B. 251 ; 77 L. T. 
707 ; 46 W. R. 214 ; 14 T. L. R. 165 ; 42 Sol. Jo. 
197, C. A. 

1116. Separate & distinct causes of action 

—Independent torts.]— Pltf., T., was the pro- 

E rietor of the Cambridge Daily News, & of the 
usiness, goodwill, & effects of a newspaper pro- I 
prietor & publisher carried on at the Cambridge 
Daily News Office, Cambridge. Pltf. commenced 
the business in 1888 & he continued in possession, 
worki^ same, until March, 1897. H. J. K., I 
C. 8. K., & the deft., W. J. K., were mortgagees 
of the newspaper & business. In 1897 litigation 
commenced between K. & pltf., & the pltf. was 
restrained from interfering with K.'s possession 
of or trespassing upon the Cambridge Daily News 
offices at Cambridge & from otherwise interfering 


with the said business. The litigation ultimately 
resulted in the redemption of the property by pltf. 
In Sept. 1898, deft, company was incorporate for 
the purpose of establishing, printing, Sc publishing 
the Cambridge Gazette. Deft. K. was a director 
of the company, holding 100 shares in the same. 
Pltf. commenced the present action against the 
company & K. & alleged in his statement of 
claim that deft. K. had, while in possession of his, 
pltf.’s, business as mortgagee, become possessed 
of various trade secrets belonging to pltf.’s 
business & of the names of pltf.’s customers, that 
deft. K. upon the redemption of the said business 
had been instrumental in promoting deft, com- 
pany for the purpose of starting a rival newspaper 
& acquiring the benefit of pltf.’s business & the 
good\»^l thereof, & that defts. were endeavouring 
& threatening to induce the members of pltf.’s 
staff to break their contracts with pltf. & enter 
deft.’s service & hold themselves out as carrying 
on pltf.’s business, & further, that defts. falsely 
represented to various persons that they were 
carrying on pltf.’s business. Pltf. claimed dam- 
ages against defts. &, also injunctions to restrain 
them from (1) soUciting or endeavouring to obtain 
the custom or goodwill of the Cambridge Daily 
News; (2) representing to pltf.’s customers so as 
to deceive them that deft.’s business was formerly 
pltf.’s business or a continuation of the same ; <fc 
(3) inducing pltf.’s employees to break their 
contract of service with pltf. Deft. K. now moved 
for an order that the said action should be dis- 
missed as against him unless within seven days 
after such order pltf. should amend his statement 
of claim & particulars either (a) by striking out the 
name of deft, company as a deft, to the action, 
or (6) by striking out all allegations as to acts done 
by deft. K. otherwise than jointly with or as a 
director of the deft, company, & limiting the relief 
claimed against deft. K. to relief in respect of acts 
done by him jointly with or as a director of the 
deft, company. Counsel for the motion contended 
that defts. could not be joined in the one action 
as the causes of action against the defts. were in 
respect of separate torts, & relied on Sadler v. 
The Great Western Railway Co., No. 1038, anUf & 
Thompson v. The London County Council, No. 1117, 
post. Counsel for pltf. argued that this case was 
distinguishable from those cited, for in them the 
tort was committed by independent persons, 
whereas in the present case the two torts were in 
effect the same continued tort, the company having 
been formed for the pu^ose of continuing K.’s 
tort, & being in fact his agent or successor ; & 
that the case came directly within Ord. XVI., r, 4. 

In this case I have the guiding rule laid down 
by Smith, L.J., in ThompsoriY. The London County 
Council, where he says : “ Now, I take the law 

to be settled by the House of Lords that Ord. XVI. 
has relation to the joinder of parties, & not to the 
joinder of causes of action.’^ He was there no 
doubt particularly referring to what was said in 
Sadler v. The Great Western Railway Co.t where 
the same thing is said rather more at length. 
Apply that rule to this case. This is an action for 
an mjunction, but it is founded on tort ; there is 
no doubt about that. As regards anything done 
before the incorporation of the company, K. A; 
K. only can be the tortfeasor, therefore there is 
a separate action against him up to that time. 
Then when the company was incorporated he may 
have acted as director or agent of the company. 
If in that capacity he has committed any of the 
alleged torts he can be Joined with the company, 
& that is not objected to, but if he has committed 
any tort separately, pltf. cannot join him as a 
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ddft*i for if he joins him he is then Joining different 
causes of action, which, according to the cases 
cited, he cannot do. Then it is said that the forma* 
of the company was part of the fraud which K. 
committed, & that the company was formed in 
order to enable that tort to be continued, but to 
my mind the fact that after the formation of the 
company K. continued the tort is not a justifica- 
tion for joining the causes of action. I shall grant 
an order in the terms of the notice of motion 
(Kbkhwich, J.). — Taylor v. Oambridqe Gazette 
O o., Ltd. & Ktlner (1890), 43 Sol. Jo. 604. 

1117 . — Pltfs. brought an 
action against defts. for negligently excavating 
near pltf.’s house, & thereby damaging it. Lefts, 
in their defence denied liability, & attributed the 
damage wholly or in part to the negligence of a 
water company in leaving their water main in- 
sufficiently stopped. On an application by pltfs. 
to add the water company as defts. : — Held : the 
causes of action against defts. & the water company 
being in i-espect of separate torts, though the 
resulting damage might be the same in each case, 
the water company could not be joined as defts. — 
Thompson t;. London County Council, [1899] 
1 Q. B. 840 ; 08 L. J. Q. B. 625 ; 80 L. T. 612 ; 
47W. R. 433; 43 Sol. Jo. 379, C. A. * 

1118. Joint cause of action — Employers* 

action against trade union officials — Watching & 
besetting.] — ^Walters v. Green, No. 1021, ante. 

1119. Claim Jointly, severally, or in alterna- 

tive — Collision between vehicles causing personal 
injury.] — Bullock v. London General Omnibus 
Co., No. 1077, ante. 

1120. Joint or several tort — Same trans- 

actions or series of transactions.] — Be Bp:ck, 
Attia V. Seed, No. 1079, ante. 

Joint tort-feasors, generally .] — Bee Tort, 
Vol. XLII., pp. 976, Nos. 53 et seq. 

Trust — Proceedings in respect of breach.] — See 
Trusts & Trustees, Vol. XLIII,, pp. 1027, Nos. 
4467 et seq. 

1121. Way — Damage & nuisance caused by 
wrongful use — Claim against occupiers of two sets 
of premises.] — Pltf. h^ a right of way over a 
ceitain lane. Defts. were severally the occupiers 
of two sets of premises approached by the lane, 
& the pltf. alleged that the heavy traflic brought 
by them along the lane caused vibration which 
caused cracks to appear in his house, that the 
noise of the wagons creaking &, grating on his 
garden wall constituted a nuisance, that the 
surface of the lane was cut up & his right of 
way interfered with, & that on two occasions 
his wall hod been knocked down by the wagons. 
Pltf. claimed an injunction damages against 
both defts. : — Held : the action coiild not be 
maintained in this form, Sc one of defts. must bo 
struck out. — Munday v. South Metropolitan 
Electric Light Oo., Ltd., & New Gutta Percha 
Co., Ltd. (1913), 29 T. L. R. 346 ; 67 Sol. Jo. 427. 

1122. Law before alteration of R. S« C., Ord. 
XVI., r. 1, in 1806 — Separate causes of action.] — 
Sadler V. Great Western Ry. Oo., No. 1038, ante. 

1128* .]— Under Ord. XVI., r. 1, 

before Oct. 1890, separate causes of action against 
different defts. could not be joined, but at that 
date the rule was altered so as to permit, under 
certain restrictions, such a joinder. Ord. XVI., 
r. 1, of the Rules of the Lancaster Palatine Court, 
Which was identical with Ord. XVI., r. 1, of the 
Supreme Court as it originally stood, was not so 
amended ; but Ord. LVIl., r. 2, of the Palatine 
Court Rules provides that : If in any case it 
shall be found that the procedure Sc practice in 
respect of actions, or of omer matters in the court 


is not in any particulars fully Sc adequately 
provided for by the Rules for the time being in 
force in the court, the course of procedure & 
practice for the time being adopted in the Chancery 
feivision of the High Court of Justice shall be 
followed in those particulars.” 

In an action in the Palatine Court, where 
separate causes of action against several defts. 
were joined, one of defts. applied to have his name 
struck out for misjoinder t — Held : Ord. LVII., 
r. 2, did not automatically alter Ord. XVI., r. 1, 
of the Palatine Court Rules, so as to introduce 
the practice of the High Court ; Sc the applicant 
was therefore entitled to have his name struck 
out as a deft, to the action. 

We must deal with this case as being governed, 
as in my opinion it is, by Ord. XVI., r. 1, in 
the old form. Sc that being so, pltfs. were not 
entitled to join these separate causes of action 
against the bank Sc the other defts. (Swinebn 
Eady, M.R.). — Hare Spinning Oo. v. Leigh, 
[1910] 1 Ch. 260 ; 88 L. J. Ch. 124; 120 L.T. 647, 
C. A. 


Sect. 6.— TRUSTEES, EXECUTORS, AND AD- 
MINISTRATORS SUING OR SUED IN REPRE- 
SENTATIVE CAPACITY. 

R. S. 0., Ord. XVI., r. 8. Trustees, executors, and adminis- 
trators may sue and be sued on behalf of or as representing 
the property or estate of which they are trustees or representa- 
tives, without joining any of the persons beneflclally Interested 
in the trust or estate, and shall be considered as representing 
such persons ; but the Court or a Judge may, at any stage of 
the proceedings, order any of such persons to be made parties 
either in addition to or In lieu of the previously existing 
parties. 

Tills Rule shall apply to trustees, executors, and adminis- 
trators sued in proceedings to enforce a security by foreclosure 
or otiierwlse. 

The references which follow the cases iTVcluded in 
this section are^ unless otherwise indicatedi to Trusts 
& Trustees, Vol. XLTTI., Executors & 
Administrators, Vols. XXII I. XXIV. 

1124. Rule only applicable where executor or 
trustee in fact represents beneficiaries — ^Not where 
beneficiaries have grounds for impeaching trans- 
action — Judgment not operating as estoppel.] — 

In 1918, C., an executor Sc trustee, who bore the 
same names as his father, testator, who had died 
in 1908, mortgaged to deft, company, for hid own 
purposes Sc without the knowledge of his mother 
who was his co-executor Sc co-trustee, leasehold 
houses which had been assigned in 1907 to testator 
by whom the leases, or an attested copy, Sc the 
assignments had been registered at the Land 
Registry, Sc they bore a red ink indorsement to 
that effect. The executors had also been regis- 
tered as proprietors of the houses in question Sc 
were described in the register aiS “executors” of 
testator. When obtainii^ the loan 0. produced 
the documents which hia father had registered, 
but did not produce the probate of his father’s 
will or the land certificates, Sc fraudulently repre- 
sented himself to be the person to whom the 
leases had been assigned. The company advanced 
the money to 0. without inspecting the register, 
believing that he was the absolute owner of the 
leaseholds, Sc in executing the mortgages 0. in 
fact personated his father. Upon the instalments 
falling into arrear the company made inquiries 
of O. Sc obtained the land certificates from him, 
Sc discovered that he was one of two executors Sc 
had personated hk father, but he assured the 
company that idle money was borrowed for 
executorship purposes. The company then com- 
menced foreclosure proceedings against the 
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Sect, 6. — Trustees^ executors, and administrators 
suing or sued in representative capacity. Sect, 
7 ; Sub- se ct, 1.] 

executors, C. & his mother, for whom C., without 
her authority, entered an appearance. The 
statement of claim alleged that the mortgage 
money had been raised by the executors for 
executorship purposes & had been duly executed 
by C. as executor & with the knowledge & consent 
of his mother, &> alternatively that the two 
executors had been guilty of fraud. No defence 
was delivered & the subsequent proceedings were 
served at an address for sersuce given by C., 
which was not the address of his mother’s residence, 
& she did not have any actual cognisance of them. 
The company obtained judgment, &, after the 
order for foreclosure absolute was made, the 
company was entered on the Land Kegister as 
proprietor of the leaseholds in question, & put the 
property up for sale. The children of testator, 
other than C. who, subject to their mother’s life 
interest, were, with C., the ultimate beneliciaries 
xmder testator’s will, then commenced this action 
for a declaration that the mortgages & foreclosure 
order were invalid as against them. New trustees 
of the will had been appointed before the trial 
of the action & were co-pltfs. ; — Ifeld : pltf. 
beneficiaries were not in fact represenfxjd by the 
executors in the foreclosure action & were not 
bound by the judgment therein or, by virtue of 
K. S. C., Ord. XVI., r. 8, estopped from establishing 
their rights. 

li. 8. C., Ord. XVI., r. 8, applies where the 
executor or trustee in fact represents the bene- 
ficiaries whose interests it is his duty to protect, 
but does not apply w^here the beneficiaries have 
solid groimds for impeaching a transaction between 
a fraudulent executor or trustee plaintiff . — lie 
Db Leeuw, Jakbns V, (Central Advance & 
Discount Corpn., [1922] 2 Oh. 540 ; 91 L. J. Ch. 
017; 127 L. T. 360. 

Effect of res judicata as estoppel, see Estoppel, 
Vol. XXI., pp. 159 et seq, 

1125. Trustees — Beneficiaries ciaiming to have 
sale transaction declared as mortgage — Trustees 
made nominal defendants — Necessity to be co- 
plain tills.] — An objection as to particjs raised by 
a deft. — where other defts. who were trustees had 
the legal estate, & the claim was by beneficiaries 
under the trust to have a transaction, purporting 
to be a sale, declared to be a mortgage, with power 
in the trustees to redeem — that such deft, trustees 
ought to be co-pltfs. with the beneficiaries, was 
successfully sustained at the trial, although not 
raised in the defence of the objecting deft. 

K. 8. C., Ord. XVI., rr. 11 & 12, are not applic- 
able to such a case. — Franklin v, Franklin 
(1915), 00 Sol. Jo. 43. 

1126. Unregistered association.]— An action 

was brought against an unregistered association 
for the hire of articles supplied, & a representation 
order was obtained against the committee of the 
association directing that they should defend the 
action on behalf of all the members. Pltfs. 
clauned ^ join as defts. to the action certain 
persons in whom property belonging to the 
association was vested as trustees. In their 
statement of claim they made it clear that the 
trus^^ were only being sued in that capacity, 

& that no claim was being made against them 
personally for either the money debt or the costs 
of the action : Held : as imder the circumstances 
no inconvenience or embarrassment could result 
from such joinder of the trustees, pltfs. were 
entitled to join them. — Ideal Fumb, Ltd. v. 


Richards, [1927] 1 K. B. 374 ; 96 L. J. K. B. 
161 ; 136 L. T. 295 ; 43 T. L. li, 7 ; 70 Sol. Jo. 
1138, C. A. 

1127. Partition action.]— Four married 

women were, under a legal devise contained in 
the will of testator who died in 1877, entitled in 
equal shares to his freehold, copyhold, & customary 
& chattel real estates. By the settlements made 
on the marriages of each of the ladies, aU of whom 
married in testator’s lifetime, certain personalty 
to which they were respectively entitled had been 
assigned to trustees of each settlement upon trust 
for the lady for life for her separate use without 
ower of anticipation &, after her decease, for 
er husband for his life, &, after the decease of 
the survivor, upon trust for the children of the 
marriage as the parent or the survivor should 
appoint, & in default of appointment, for the 
chddren, as to sons at twenty-one, & as to 
daughters at twenty-one or marriage, with the 
usu^ hotchpot clause & powers of advancement 
& maintenance. Each settlement contained the 
usual limitation in default of children to the lady 
if she survived her husband, & if she died in his 
lifetime to her appointees, or next of kin in default 
of appointment. Each settlement contained 
sever^ covenants by the husband & wife with 
the trustees of the settlement, that the other or 
future acquired real & personal property of the 
wife should be subject to the same trusts as the 
trust fund settled, & that the husband & wife 
would assure the same to the trustees upon those 
trusts, but no trust for sale was contained in any 
of the settlements. No assurance had been made 
of any of the shares in the devised property on 
the trusts of the settlements. Tliis action had 
been instituted by the husband of one of the 
maiTied women & by the two surviving trustees 
of the settlement of that marriage, one of whom 
was also a trustee of the three other settlements, 
against the other trustees of the other settlements 
& the married women & the other three husbands 
for a partition or sale. No cliild of any of the 
marriages was made a deft. A the statement of 
claim contained no reference to them. 

By the decree dated April 15, 1878, inquiries 
were directed {inter alia) who were the persons 
interested in the real estates, & in what shares, & 
for what estates & interests, & whether the shares 
of any such persons were included in any & what 
settlements, & who were the present trustees of 
such settlement, & who were the covenantees & 
whether they were parties to the action. The 
other inquiries usual on a partition decree were 
directed, & the common order made that in case 
it should appear that all persons interested were 
parties to the action, the estates should be sold. 
In working out these inquiries it became necessary 
to determine whether the children of the respective 
marriages should be made parties or served with 
notice of the decree. 

The chief clerk referred the question to the 
judge. 

I have frequently decided that in such cases 
the trustees represented the children sufficiently 
for aU purposes of the action ; Ord. XVI., r. 7, 
supplements the Partition Act, & it is unnecessary 
that any of the children shoiild be made parties 
or served with the decree (Jbssel, M.R.). — Good- 
rich V, Marsh, [1878] W. N. 186. 

1128 , .]— In an action for sale & 

partition, pltfs. were trustees for sale of two- 
thirds of certain leasehold property, & defts. were 
trustees for sale of the remaining third part after 
the death of a tenant for life. The cesiuis que 
trust not being parties : — Held : trustees for sale 
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sufficiently represented their ceatuis cnie trust, & 
a sale & partition were directed without notice 
to the parties beneficially interested. — Stage v. 
Gage (1878), 8 Ch. D. 461 ; 47 L. J. Ch. 608 ; 38 
L. T. 843 ; 20 W. R. 606. 

1129. .] — Rules of Court enabling 

trustees to represent their beneficiaries in an 
action apply to an action under the Partition 
Acts, 1808 & 1876. — Simpson v. Denny (1878), 
10 Ch. D. 28 ; 27 W. R. 280. 

1130. — Trustees for sale under a 

will of an undivided share sufficiently represent 
that share, apart from persons beneficially 
interested therein, for the purposes of the par- 
tition clauses. — Daulington v, Darlington 
(1926), 70 Sol. .lo. 778. 

Repeal of Partition Acts, see, now, Law of 
Property Act, 1925 (c. 20), Sched. VII. 

Abolition of legal estate in undivided shares, 
sec Law of Property Act, 1926 (c. 20), s. 1 (6). 

Proceedings by & against trustees — Right 

of trustee to sue.]— Vol. XLIII., p. 791, 
Nos. 2290-2296a. 

Liability to be sued.]— Vol. XTdll., 

p. 792, Nos. 2296-2299. 

When cestuis que trust must be parties.] 

— Sec Vol. XLIII., pp. 792-796, Nos. 2300-2321. 

Effect of refusal or inability of one 

trustee to Join.] — See Vol. Xldll., p. 795, Nos. 
2322 -2326. 

Proceedings by & against cestuis que trust.] 

-Sec Vol. XLIII., pp. 797-799, Nos. 2339-2366. 

Appointment of trustees by court — Parties 
to application.] — See R. S. C., Ord. LIVb., Pari 
LXVII.,po«^- Vol. XLIII., p. 693, Nos. 1281-1293. 

Costs of legal proceedings.] — See Vol. 

XLIII., pp. 818 et seq. 

Breach of trust — Proceedings in respect of.] 

—See Vol. XLIII., pp. 1027-1030, Nos. 4663-4708. 

— - Administration by court — On whose applica- 
tion order for payment into court made.] — See 
Vol. XJ Jll., p. 846, Nos. 2921-2933. 

Payment out of fund in court.] — See 

Part XXVII., post, & Part LXXI., Sect. 2, post, 

Contribution or indemnity from co-trustees 

— Acquiescing cestui que trust necessary party.] — 
See Vol. XLIII., pp. 1000, 1010, Nos. 4409, 4503 
et seq, 

Trustees with power of sale — Whether 

beneficiaries necessary parties to application.] — 

See Mines, Vol. XXXIV., p. 637, Nos. 338-347. 

Trustee Aoi.\-—See R. S. C., Ord. LIVb., 

Part LXVII., post, 

Administration & execution.] — See K. 8. C., 

Ord. XVI., rr. 32-47, pp. 439-446, post. 

Trustees in bankruptcy — Actions, etc., by & 
against.] — See Bankruptcy, Vol. V., pp. 971 
et seq. 

Executors & administrators — ^Parties in actions 
against.]— Vol. XXIV., pp. 729-731, Nos. 
7659-7684. 

Parties in actions by.] — See Vol. XXIV., 

pp. 717-719, Nos. 7440-7464. 

Parties in administration actions.] — See 

Vol. XXIV., pp. 761-766, Nos. 7794-7965. 

By creditors.]— Vol. XXIV., 

pp. 809-812, Nos. 8391-8437. 

Administration actions by creditors.] — 

See Vol. XXIV., pp. 806, Nos. 8362 et seq, 

Administration pendente lite.] — See Vol. 

XXIII., pp. 200, Nos. 2354 et seq. 

Unclaimed stock & dividends.] — See Vol. 

XXIII., p. 293, Nos. 3586-3686 ; Revenue, 
Vol. XXXIX., pp. 310-312, Nos. 863-886. 

Actions by & against.]— Vol. XXIV., 

pp. 716 et seq. 


Payment out of fund in court.] — See 

Part XXVII., post, & Part LXXI., Sect. 2, post, 

Payment Into & out of court.] — See Vol. 

XXIV., pp. 688-591, Nos. 6215-6267. 

Payment into court on admission of assets.] 

—See Vol. XXIV., pp. 713-716, Nos. 7397-7426. 

Redemption of mortgage on death of 

mortgagor.] — Mortgage, Vol. XXXV., pp. 346, 
Nos. 889 et seq, 

Liability on contract of deceased — Joinder 

in action for breach.] — See Vol. XXIV., pp. 630- 
631, Nos. 6577-6579. 

Deceased trustee — Action for breach of 

trust.]— 5^66 Vol. XLIII., pp. 1029-1030, Nos. 
4695-4708. 

Indorsement of writ.] — See R. 8. C., Ord. 
III., IT. 4, 5, p. 270, ante, 

— — Joinder of claims.] — See R. 8. C., Ord. 
XVTII., r. 6. Pleading, p. 143, ante. 

- — Denial of representative capacity of — As 
defence.]— R. 8. C., Ord. XXT., r. 5 ; Plead- 
ing, p. 162. 

Foreclosure or sale — Parties to proceedings.] — 

See Mortgage, Vol. XXXV., pp. 558, Nos. 2894 
et seq. 


Sect. 7.— PERSONS SUING OR SUED ON BEHALF 
OF THEMSELVES AND OTHERS. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XVI., r. 9. Where there are numerous persons 
having the same interest m one cause or matter, one or more of 
such persons may sue or be sued, or may be authorised by the 
Court or a Judge to detend In such cause or matter, on behalf 
or for the benefit of all persons so interested. 

Actions by & against Trade Unions, see Trade 
& Trade Unions, Vol. XLIII., pp. 126, Nos. 1277 
et seq, 

1131. Rule compared with R. S. C., Ord. XVI., 

r. 1.] — ^Pltfs. shipped goods on a general ship of 
defts. for a voyage from New York to Japan. 
Before arriving at its destination the ship was 
sunk by a Russian cruiser on the ground that 
she was carrying contraband of war, & both 
ship & cargo were lost. In the writs in the 
present actions pltfs. were respectively described 
as suing “ on behalf of themselves & others 
owners of cargo lately laden on board the S.S. 
Knight Commander, & the writs were indorsed 
with a claim for “ damages for breach of contract 
& duty in & about the carriage of goods by sea.” 
A letter written by pltfs.* solicitors to defte.’ 
solicitoi's on the day of the issue of the writs 
stated that pltfs. were suing on behalf of them- 
selves & forty-four other persons, firms, or com- 
panys (whose names were given) who had shipped 
goods on board the ship ; — Held : upon the writs 
as they stood, pltfs. & those whom they purported 
to represent were not “ persons having the same 
interest in one cause or matter ” within the mean- 
ing of Ord. XVI., r. 9, & the pltfs. were not entitled 
to bring representative actions ; (2) shippers of 
goods in a general ship could not have “ the same 
interest in one cause or matter ’* within the 
meaning of that rule, & the writs were incapable 
of being so amended as to enable pltfs. to maintain 
representative actions. 

{Per Buckley, J., dissenting) the writs should 
be amended by describing pltfs. as suing on behalf 
of themselves & all others the owners of cargo 
lately laden on board the S.S. Knight Commander, 
not being shippers of goods which are contra- 
band of war, & the indorsements amended by 
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SecLl . — Persons suing or sued on behalf of iheniselves that he has a common interest with those whom 

and others: Sub-sed, 1.] he claims to represent. 

Several pltfs. sued on behalf of themselves 

asking for a declaration that defts. were liable & all others the growers of fruit, flowers, 
to the pltfs. to those on whose behalf they sued vegetables, roots &; herbs, within the meaning of 
for breaoh of contract &/or duty in & about the the Covent Garden Market Act, 1828, to enforce 
carriage of goods by sea. various preferential rights to stands in the markets. 

No representative action can He where the sole which tney aUe^d to have been given to the 
relief sought is damages. class of growers by the Act. Deft, was the lord 

Nothing could be more striking than the con- of the n^ket ; — Held : without prejudging the 
trast between the language of this rule <&: that of construction of the Act pltfs. had an interest in 
Ord. XVI., r. 1. The reason is obvious. In common, & the deft, was not entitled to have the 
cases under r. 1 all the parties have the status action stayed either on the ground that pltfs. 
& responsibilities of ordinary litigants, & pltfs. h*^ no beneficial proprietary right, or that the 

are such by their own consent. In representative joinder of pltfs. claiming separate & different rights 

actions it is wholly different. Pltf. is the self- under the Act, both personally & as representing 

elected representative of the others. He has not a class, would embarrass or delay the trial, 
to obtain their consent. It is true that conse- The language of Ord. XVI., r. 1, is very wide, 
quently they are not liable for costs, but they will It must cover the case of several creditors, joining 
be bound by the estoppel created by the decision. as co-pltfs. in a creditor’s action. Their debts 
The differences from the point of view of the deft, are separate, & just as much or just as little “ a 

are equally striking. Those in whose behalf the series of transactions ” as the separate grievances 

action (so far as it is a representative action) is of which the growers in this action complain 

brought are not responsible for the costs, & are (Lord Macnaguten). — Bedford (Dukp:) v, Ellis, 

not subject to the ordinary liabilities of litigants [1901] A. C. 1 ; 70 L. J. Ch. 102 ; 83 L. T. 680 ; 

in respect of discovery, etc. The language of the 17 T. L. R. 139, H. L. ; affg» S. C. suh nom. Ellis 

rule appears to me to present no difficulties of v. Bedford (Duke), [1899] 1 Ch. 494, 0. A. 
construction & to make clear the limitations of its 1134. Whether rule applicable to actions of 
scope. They answer in all respects to what one tort.] — T emperton v. Russell, No. 1132, ante, 

would expect from the considerations to which I 1135. .] — Pltfs. sued defts. who were 

have referred. The essential condition of a repre- officers of a guild, on their own behalf & on behalf 

sentative action is that the persons w’ho are to be of all the other members of the guild for damages 

represented have the same interests as the pltf. for an alleged libel alleged to be contained in a 

in one & the same cause or matter. There must newspaper owned & managed by the guild. The 

therefore be a common interest alike in the sense guild was an unregistered voluntary association, 

that its subject & its relation to that subject must comprised of about 15,000 members, & was 

be the same (Fletcher Moulton, L.J.). — Markt regulated by rules & governed by a committee. 

& Co., Ltd. v, Knight S.S. Co., Ltd., Sale & Pltfs. applied under Ord. XVI., r. 9, for an order 

Frazar V. Knight S.S. Co,, Ltd., [1910] 2 K. B. that defts. be appointed to represent all other 

1021, 1039 ; 79 L. J. K. B. 939 ; 103 L. T. 369 ; members of the guild : — Held : the case did not 
11 Asp. M. L. C. 400, C. A. come within Ord. XVI., r. 9, & the order ought not 

1132. Whether rule confined to persons possess- to be made. 

Ing or claiming beneficial proprietary rights.] — Qucere : whether Ord. XVI., r. 9, is applicable 
By Ord. XVI., r. 9, where there are numerous in actions in tort. 

persons having the same interest in one cause or I asked during the course of the argument 
matter, one or more of such persons may be sued, whether there is any authority in the case of an 
or may bo authorised by the court or a judge to action of tort, because this is pure tort, for the 
defend, in such cause or matter on behalf or for application of this rule [Ord. XVI., r. 9] & no case 
the benefit of all persons so interested : — Held : has been referred to, & so far as I know there is no 

the expression “ the same interest in one cause case in the books in which it has been done 

or matter ” only extends to persons who have or (Swhnfen Eady, L.J.). — Mercantile Marine 
claim some beneficial proprietary right which Service Associations v, Toms, [1910] 2 K. B. 

they are asserting or defending in the cause or 243 ; 85 L. J. K. B. 311 ; 114 L. T. 124, O. A. 

matter. 1136. Whether rule applicable where damages 

Pltf. in this case sues for damages, & the action, sole relief sought.] — M arkt & Co., Ltd. v, Knight 

assuming it to lie at all, as to which we pronounce S.S. Co., Ltd., Sale &; Frazar v, Knight S.S. 

no opinion, is founded on tort. The old Court of Co., Ltd., No. 1131, ante. 

Chancery had no jurisdiction to grant relief in 1137. .] — In an action by five named pltfs. 

such an action ; &, although its rules as to parties on their own behalf &; on behalf of all the under- 

to actions or suits maintainable in it have now to ground & surface workmen employed at defts.’ 

be applied in all Divisions in the High Court, when colliery on three specified days, pltfs. alleged that 

exercising the old jurisdiction of the Court of on those days the safety lamps in use at the 

Chancery, the rules ought not to be construed as colliery were not in accordance with statutory 

creating a jurisdiction in one Division which was requirements, that they were insufficient in 

never exercised by any court in the country before number, Aj were not properly examined, that in 
the rules were made (Lindley, L.J.). — Temperton consequence the workmen, having justifiably 

[18®3] 1 Q. B. 435 ; 62 L. J. Q. B. refused to go to work, lost wages A; were entitled 
Q rS J R- 321 ; to damages. In a second action against another 

^ ^ colliery company the claim of men whose wages 

1133. E^tence of common interest suffl- depended upon the amoimt of coal gotten was 

cient.] Ord. AVI., r. 9, which provides for separated from the claim of all other underground 

persoim sumg or being sued as representing a workers A surface men, A two named pltfs. sued 

class, w not coined to persoi^ who have or claim on their own behalf A on behalf of the class they 

some beneficial proprietary right which they are respectively represented. The alleged statutory 

asserting or defending. To justify a person breach of duty m t^ case consisted in not having 

stung in a representative character, it is enough a weighing machine in a suitable place. In each 
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case delta . pleaded that the action was not main- 
tainable in the form in which it was brought. Tn 
each action the claims of pltfs. were divisible under 
three heads : (1) the claims founded on common 
interest for declarations upon matters in which 
the classes represented were alleged to have a 
common interest ; (2) claims for damages by the 
individu^ly named pltfs. ; (3) claims for damages 
by the individual members of the classes repre- 
sented. On questions of law raised by the 
pleadings & ordered to be disposed of before trial 
of i^ues of fact ; — Held : pltfs. were entitled to 
sue in a representative capacity as regards claims 
that came witliin (1) & (2), but not as regards the 
claims for damages by the individual members of 
the classes represented. Leave to amend. 

{Per ScRUTTON, L.J., dissenting) there was no 
common interest in the declarations sought 
sufficient to entitle pltfs. to sue in a representative 
capacity.— J ones v. Cory Bros. & Co., Ltd., 
Thomas v. Great Mountain Collieries Co. 
(1921), 56 L. Jo. 302 ; 152 L. T. Jo. 70, C. A. 

1188 . Position of parties represented.] — ^M arkt 
& Co., Ltd. v. Knight S.S. Co., Ltd., Sale & 
Frazar v. Knight S.S. Co., Ltd., No. 1131, ante. 

1139 . Persons to be represented must have 
same interests as persons representing — In one & 
the same cause or matter.] — M arkt & Co., Ltd. 
V. Knight S.S. Co., Ltd., Sale & Frazar v. 
Knight S.S. Co., Ivtd., No. 1131, ante. 

1140 . — .] — The essential condition of 

a representative action is that the persons who arc 
to be represented have the same interests as the 
l)erson representing them in one <& the same cause 
or matter (Fraser, J.). — IIardie Sd Lane, Ltd. 
V. Chiltern, [1028] 1 K. B. 663, 664, 678 ; 96 
L. J. K. B. 773, 1040 ; 138 L. T. 14 ; 43 T. L. II. 
477, 709 ; 71 Sol. Jo. 664, C. A. 

1141 . Selection of representatives — Trial of 
general right.] — ^A Court of Equity, in directing 
an issue for the trial of a question in which a variety 
of parties are interested, of necessity, as all cannot 
be intrusted, selects those persons whom it thinks 
most proper to be intrusted with the conduct 
of the defence, &, if the case require it, permits the 
other party to be present to see that the defence is 
properly conducted ; &. it is, therefore, no ground 
of complaint by any individual, that he is bound 
by an issue to which he was not a party, in the 
sense of being a party intrusted with the conduct 
of such defence. — M alone v. Malone (1841), 
8 Cl. & Fin. 179 ; West, 637 ; 6 Jur. 177 ; 8 
E. R. 71, H. L. 

1142 . .] — A suit was instituted in 

the Coui’t of Chancery by pltfs. on behalf of them- 
selves & all other occupies of lands & tenements 
within Epping Forest, against, amongst others, 
the lord of a manor within that forest & two 
grantees from that lord of part of the wastes of 
the manor. Pltfs. claimed to bo entitled to rights 
of common over the wastes of the manor. So alleged 
that the lord of the manor in question inclosed or 
authorised the inclosure of large portions of the 
waste, so as to interfere with the rights of common, 
& had granted other portions of the waste to 
persons who made similar inclosures, & that such 
persons were too* numerous to be made parties to 
the suit, but were sufficiently represented by the 
two grantees made defts. thereto. A decree was 
made establishing the right of common claimed, 
Sd granting an injunction. After the Judicature 
Acts came into operation the same pltfs. filed a 
supplemental statement of claim against another 

g rantee from the same lord, seeking to have the 
enefit of the decree against him, & an injunction : 
— Held : ( 1 ) on demurrer, deft, was bound by the 
P.P. — 14 


decree in the suit so that he coyild not litigate the 
right of common thereby established ; (2 ) the pro- 
ceedings for enforcing the decree against him 
were not purely supplemental, but in the nature 
of original proceedings. 

Where one multitude of persons are interested 
in a right, & another multitude of persons are 
interested in contesting that right, & that right 
is a general right— & it is utterly impossible to try 
the question of the existence of the right between 
the two multitudes on account of their number — - 
some individuals out of the one multitude might 
be selected to represent one set of claimants & 
another set of persons to represent the parties 
resisting the claim, & the right might be finally 
decided as between all parties in a suit so con- 
stituted (Jessel, M.R.). — London (City) Sewers 
C oMRS. V. Gellatly (1876), 3 Ch. D. 610 ; 45 
L. J. Ch. 788 ; 24 W. R. 1059. 

1143. Judgment binding on members of class 
represented.] — ^M ai.one v. Malone, No. 1141, anie. 

1144. .] — London (City) Sewers Combs. 

V. Geliatly, No. 1142, ante. 

1145. .J — In an action commenced by a 

bondholder on behalf of himself & all other bond- 
holders, pltf. obtained an order for a receiver. 
One of the bondholders represented by pltf., 
being dissatisfied with the order, applied for leave 
to appeal : — Held : the order having been made 
in favour of the class to which applicant belonged, 
So having been obtained by pltf., who represented 
him in the action, he could not appeal against it. 
Semble : the proper course for the dissentient 
shareholder to pursue was to apply to the court 
below to be made a deft, to the action. — W atson 
V. Cave (No. 1) (1881), 17 Ch. D. 19 ; 44 L. T. 40 ; 
29 W. R. 433, C. A. 

1146. .] — This is a representative action 

in which a judicial decision on any question of 
construction or other matter arising in the action 
will bind all the members of the class represented 
by pltf. Rules of court provide for this. But if 
pltf. cannot compromise without the sanction of 
the court (Ord. XVI., r. 9a), still less can he 
voluntarily give away any of the rights to which the 
persons whom he represents are admittedly 
entitled. He cannot elect on their behalf to take 
less than they are admittedly entitled to. Each 
individual member of the class has a separate right 
to elect, when the facts are known (CozENS- 
Hardy, M.R.). — Re Calgary & Medicine Hat 
Land Co., Ltd., Pigeon v. Calgary So Medicine 
Hat Land Co., Ltd., [1908] 2 Ch. 662, 659 ; 78 
L. J. Ch. 97 ; 99 L. T. 706 ; 16 Mans. 36, C. A. 

1147. .] — Markt So Co., Ltd. v. Knight 

S.S. Co., Ltd., Sale & Frazar v. Knight S.S. Co., 
Ltd., No. 1131, ante. 

1148. .] — The action was brought by E. P., 

suing on behalf of herself So fifty-seven other married 
women teachers, against defts. It was dismissed 
with costs to be taxed So paid by E. P., So liberty 
was given to defts. to apply as to whether the order 
for payment of costs should bind both pltf. So all 
those persons on whose behalf she sued. They 
had all made contributions towards the costs. 
So their names So addresses had been given to defts. : 
— Held : the teachers whom pltf. represented had 
actively supported the litigation, & were boimd 
by the decision of the coiirt, but they were not 
parties to the action. So the court had no juris- 
diction to make an order for payment of costs by 
them. — ^P rice v. Rhondda Urban District 
Council, [1923] W. N. 228 ; 130 L. T. 166 ; 68 
L. Jo. 199 ; 87 J. P. Jo. 667. 

.] — See, generally. Estoppel, Vol. XXI., 

p. 190, Nos. 374-378. 
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Sect* 7 . — Persons suing or sued on behalf of themselves 
andjoihers: Subject. 

Hub-sect. 2. — Puaintifi-'s. 

See K. 8. C., Ord. XVI., r. 9, p. 416, anie* 

1149. Amendment making plaintiffs sue on 
behalf of others — Whether parties or frame of 
record altered — Availability of dispositions taken 
In original suit.]' — Upon a bUl filed by two persons, 
pewhoIdei*s in a chapel, & members of the con- 
f?regation, &, in virtue of cei’tain offices which 
they held, entitled to be trustees of the chapel, 
on behalf of themselves, & all other persons 
interested as such pewholders & membei*s except 
dofts., against the other persons entitled to be such 
trustees, & against the pei’son in whom the legal 
interest in the lease was vested, aJloging that the 
lease of the chapel was held upon an exclusive 
trust for religious service according to the doctrines 
& discipline of the Church of Scotland, charging 
defts. with introducing preachers into the pulpit 
who were not ministers of the Church of Scotland, 
A wdtli other acts in violation of the trusts, & 
praying tliat defts. might be compelled to perform 
the trust, the court granted the relief prayed; 
holding, first, that, upon the evidence in the cause, 
the alleged trust was sufficiently made out ; 
secondly, that the acts complained of amounted to 
a breaciiof trust ; &, thirdly, that the record was 
properly framed with a view to the object of the 
suit. 

An amendment making pltfs. in the original bill 
sue on behalf of themselves & all other persons 
having the same interest does not alter the parties 
or the frame of the record that depositions taken 
in the original suit cannot be used in the amended 
suit. — M illigan v* Mitchell (1837), 3 My. & Cr. 
72 ; 7 L. J. Ch. 37 ; 1 Jur. 888 ; 40 E. R. 852, 
Ij. C. ; previous proceedings (1833), 1 My. A; K. 
446, L. C. 

1150. Bondholders — Action by bondholder on 
behalf of himself & all other bondholders.] — In a 

representative action by pltf. on behalf of himself 
all other bondholders : — Held : on motion, that 
a dissentient bondholder — it not appearing that 
there were any others who dissented — should be 
added as deft., but not in a representative 
charactcT. Such applications should, in general, 
be by summons in chambers. In an interlocutory 
application with which some of the parties to the 
action who had no interest in such application 
were not served, an order nisi was made to be 
binding on the absent parties three days after 
service unless they showed cause. — W ilson v. 
Church (1878), 9 Oh. D. 562 ; 39 L. T. 413 ; 26 
W. R. 735. 

1151. .] — Watson v* Cave (No. 1), 

No. 1 145, ante* 

1152. .] — Pltf., a bondholder of a 

railway company, sued “ on behalf of himself 
& all the bondholders of the company other than 
deft. B.,” but did not obtain an order under 
Ord. XVI., r. 9, that B. should be sued os repre- 
senting all bondholdei's who dissented from pltf.’s 
claim. 

One of the bondholders took out a summons 
whereby he stated that neither pltf. nor deft. B. 
properly represented the interests of himself & 
certain other bondholders, & applied to be made 
deft. : — Held : applicant was entitled to be made a 
deft., to represent the bondholders dissentient 
from pltf.’s view. — Fraser v. Cooper, Hall & 
Co. (1882), 21 Ch. D. 718 ; 51 L. J. Ch. 575 ; 46 
L. T. 371 ; 30 W. R. 661. 

1153. , I — ^Bawtree V* Great North- 

West Central Ry. Co., No. 720, ante* 


1164. .] — SARAaOSSA & Medithr- 

BANEAN By. Co. V* Collinquam:, No. 1189, post* 

1155. Class of public — ^Action on behalf of 
growers of produce — ^No beneficial proprietary rights 
— ^Nominal plaintiffs wronged in individual capacity.] 
— Bedford (Duke) v. Ellis, No. 1133, ante. 

1156. Club — Action by member on behalf of 
himself & all other members — ^Against committee 
of club.] — An action was brought by a member 
of a club, “ on behalf of himself & all other 
members ” of such club, “ except deft.,*’ against 
the committee of the club, charging them with 
breaches of trust in making profits out of contracts 
entered into by them on behalf of the club. 

The defence stated, in paragraph 16, that, after 
the commencement of the action, a special general 
meeting of the club was summoned to ascertain 
whether any of the members except pltf. approved 
the institution of the action. Paragraph 17 
stated that the mooting was held, & a resolution 
passed expressing confidence in the committee. 
Paragraph 18 stated that, under these circum- 
stances, the members other than pltf. had ratified 
& confirmed all the acts of defts. complained of 
by pltf. ; & that, even if the action could other- 
wise be maintained, which defts. denied, it could 
not now be maintained by pltf. on behalf of him- 
self all other members of the club except defts. 
Paragi’aph 20 stated that, inasmuch as the matters 
complained of were, in any event, matters relating 
to the internal management of the club, & matters 
in respect of which the majority of the members 
could bind & control the minority, pltf. could not, 
under these circumstances, maintain the action. 
Thereupon pltf., under r. 3 of Ord. XXIV., delivered 
a “ confession of defence,” in which he confessed 
the defence stated in paragraphs 10, 17, 18 & 20, 
& signed judgment against defts. for his entire 
costs of the action. Deft, moved to set aside that 
judgment & dismiss the action : — Held : this was 
not a case in which it was proper for pltf. to avail 
himself of r. 3 of Ord. XXIV., inasmuch as it was 
not a case in which the plea of a ground of defence 
that had occurred since action brought amounted 
to a waiver of the pleas foimded on matters which 
had occurred before the commencement of the 
action. The parties assenting, the action would be 
dismissed, with costs since confession, without 
costs down to the delivery of the confession ; 
pltf. to pay the costs of the present motion. — 
Harrison v* Abergavenny (Marquis) (1887), 
57 L. T. 360. 

Actions & proceedings by 6c against clubs 
& members.] — See, generally, Clubs, Vol. VIII., 
pp. 519 et seq* 

Commons — Actions relating to.]— Commons, 
Vol. XI., p. 47, Nos. 649-663. 

Companies — ^Actions 6c proceedings by 6c against.] 
-See Companies, Vol. IX., pp. 666 et seq. 

Representative actions.] — See Companies, 

Vol. IX., pp. 670-873, Nos. 4461-4484. 

In whose name action taken.] — See Com- 

ANIES, Vol. IX., pp. 666-673, Nos. 4430-4484. 

Joinder of parties.] — See Companies, Vol. 

X., pp. Nos. 4486-4601. 

1157. Contract — Joint contract — ^Action by oo-« 
contractor on behalf of all oo-contractors — Against 
other parties to contract.] — Under R. S. 0., Ord. 
XVI., r. 9, where a contraict has been jointly made 
by numerous persons as co-contractors, one of the 
;o-contractors may, in a representative capacity, 

)n behalf & for the benefit of all the co-contractors, 
lue the other parties to the contract. — Janson 
Property Insurance Co., Dtd. (1918), 30 
T. L* R. 49 ; 68 Sol. Jo. 84 ; 19 Com. Gas. 36. 
Copyholds — Parties in action to establish 
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manorial custom.] — See Oopysolds, Vol. XIII., 
p. 31, Nos. 281-282. 

Creditors — Administration actions by.] — See 
Executors So Administrators, Vol. XXIV., 
pp. 807, Nos. 8302 et aeq, 

Bankruptcy of plaintiff pending 

action.] — See Bankruptcy, Vol. V., p. 1010, 
No. 8242. 

Debenture-holders" actions— Parties.]— Com- 
panies, Vol. X., pp. 806-807, Nos. 6114-5128. 

Stay of proceedings by plaintiff in repre- 
sentative capacity— After Judgment.]— Com- 
panies, Vol. X., p. 809, No. 5162. 

.]— /9ee, also, R. 8. C., Ord. LI., r. 1 b., 

Part LVII., Sect. 1, sub-sect. 3, poet ; Ord. LIa., 
Part LVIII., post; Ord. LV., r. 2 (10), Part LXXI., 
Sect. 1, sub-sect. 3, post. 

Freeman — Action to establish rights in corporate 
property.] — See Local Government, Vol. 
XXXIII., p. 93, No. 630. 

1168. Master & servant — Action by workmen 
against employers for breach of statutory duty — 
On behalf of themselves & other workmen — 
Classes of workmen having common interest.] — 
Jones v. Cory Bros. & Co., Ltd., Thomas v. 
Great Mountain Collieries Co., No. 1137, ante, 

1159. Shipping — Action by part owner of ship 
for freight & dues — On behalf of himself & other 
owners.] — A writ was issued by “ on behalf 
of himself & numerous parties having tha same 
interest,” under Ord. XVI., r. 0. The claim was 
by pltf., on behalf of himself & the other owners of 
a ship, against defta. for freight & dues for tlie use 
of the ship. 

Defts. applied to add the names of the other 
owners as pltfs., under Ord. XVI., r. 13, on 
the ground that tlie case was not within r. 9, A 
also in order that defts. might have the liability 
of the other owners, as X)ltfs., for costs : — Held : 
the action was rightly brought by a single pltf. 
under r. 9, & the case was not within r. 13 . — Db 
Hart v. 8tevj<:n80N (1876), 1 Q. B. 1). 313 ; 45 
L. J. Q. B. 575 ; 24 W. R. 367 ; 2 Char. Pr. Cas. 
281. 

1100. Action by shippers of goods on general 

ship — On behalf of themselves 6c other owners of 
cargo on same ship — Writs Incapable of amend- 
ment.] — Markt & Co., I/TD. V. Knight S.S. Co., 
Ltd., Sale & Frazar v, Knight S.S, Co., I/pd., 
No. 1131, ante, 

1161. Subscription to fimd — Action by some 
members of church building committee on behalf 
of themselves 6c other members — Against former 
member of committee.] — An action was brought 
by five of the members of a church building com- 
mittee, on behalf of themselves & the other 
members of the committee, against a former 
member of the committee, claiming an account of 
all moneys received & paid by him in respect 
of the Church Building Fond during the period 
of his membership. The fund was raised 
by voluntary subscriptions ; seventeen persons 
having constituted themselves into a committee to 
receive subscriptions for the purpose of improving 
the church of the parish, & to apply the moneys 
thus collected : — Held : the members of the com- 
mittee being mere agents of the subscribei*s, the 
action could not be maintained by some of the 
agents against otheis. But even if all the sub- 
scribers were suing, the action could not be main- 
tained in the absence of the Attorney- General. 

Qtuere : whether the action could be main- 
tained without the certificate of the Charity Com- 
missioners, — Strickland v, Weldon (1885), 28 
Ch. D. 420 ; 54 L. J. Ch. 452 ; 52 L. T. 247 ; 33 
W. R. 545. 


1102. Subscription given on faith of mis- 

representation — Action by subscribers on behalf 
of themselves 6c all other subscribers — ^No common 
interest or grievance.] — In the first action C. had 
claimed the delivery up by deft. W. of books 
& lists containing names & addresses of persons 
to whom pltf. had through deft., his confi- 
dential secretly for that purpose down to June, 
1914, issued vouchers for admission to the Royal 
Inclosure at the Ascot Race Meeting, of which 
documents, after having removed & kept them, 
pltf. alleged deft, had made imwarrantable & 
improper use. The documents had, after the 
hearing of a motion in the action, been delivered 
up. Tlie second action was a representative action 
brought by three pltfs. on behalf of themselves 
& all other subscribers to the W. Fund to recover 
voluntary subscriptions for the benefit of W. as 
being induced by misrepresentation. W. received 
in May, 1917, a letter from C. advocating a fund 
which he understood was being raised for W. It 
was alleged that W. had sent out lithographed 
copies of this letter inviting subscriptions to the 
fund to persons whose names & addresses he hod 
obtained from the lists of persons who had received 
vouchers for the Royal Inclosuro at Ascot Races, 
many of whom had sent subscriptions. C., on 
learning of the issue of the circular, liad published 
a statement of his disapproval : — Held : the docu- 
ments the subject of the first action not having been 
rightfully m deft.’s possession at the commence- 
ment of that action, deft, was liable for the costs ; 
in the second action, pltfs. had failed to establish 
false misrepresentation by W. inducing pltfs. 
to make the gifts. Tt could not be said that the 
contributions had been for a non-existing object, 
&, even assuming that there had been misre- 
presentation, the donors to the W. Fund had not 
tliat common interest & common grievance which 
were th(i essential conditions of representative 
actions under Ord. XVI., r. 9, & the second action 
must bo dismissed. — Churchill (Viscount) v, 
Whetnall, Abehconway (Lord) v. Whetnall 
(1918), 87 L. J. Ch. 524 ; 119 L. T. 34. 

Trade unions — Actions by.] — See Trade & 
Trade Unions, Vol. XLIII., pp. 125-126, Nos. 
1277-1284. 

1163. Unincorporated body — Suing by Its chair- 
man — Addition of limited company as plaintiffs — 
Action for libel.] — The Home Secretary made an 
order sanctioning an increase of taxi-cab fares in 
London & the drivers' trade union instructed 
debts., who were printers, to print a circular stating 
that the proprietors, with their usual greed & 
rapacity, were claiming the whole of the increase. 
Defts. printed the circular, & delivered 4,000 
copies to the trade union. Thereupon pltfs., who 
were (1) an unincorporated body of taxi-cab 
owners, suing by their chairman, <fe (2) a limited 
company also owning taxi-cabs, brought an action 
against defts. for libel, & moved for an injunction 
to restrain them until the trial from publishing the 
circular. At the hearing of the motion the evi- 
dence was that no further order had been given 
to the defts., & they did not intend to print any 
more copies : — Held : as the injunction would, 
in the circumstances, do no good, & as there was 
a question whether the issue of the circular was 
not privileged, &; as it was doubtful whether the 
action was properly framed, the motion must be 
refused. 

Again, the action appears to be wrongly framed. 
The first pltfs. are an unincorporated body suing 
by their chairman, & it is doubtful whether this 
is within the Rules or can be cured by the addition 
of the other pltfs. There ore at least serious doubts 
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Sect. 7. — Persons suing or sued onb^^ of themselves 
and others: Sub-sects. 2, 3 

whether the action would be maintainable at the 
trial &> it is irregular for the purposes of the notice 
of motion (Younger, J.)* — London Motor Cab 
Propribtobs Assocn. & British Motor Cab 
Co., Ltd. v. Twentieth Century Press (1912), 
Ltd. (1917), 34 T. L. R. 68, 69. 

1164. Unregistered society— Action by trustees 
on behalf of members — ^Nature of right to relief.] — 
By an underlease dated Aug. 22, 1912, the first 
floor premises in Lisle Street, Leicester Square 
(which were held for a term of 21 years by a 
lease dated June 24, 1912), was demised to a society 
for a term of 3i years from June 24, 1912, with a 
right of renewed. The society was not registered 
as a company or trade union or a friendly or in- 
dustrial h provident society. It was in fact a 
club with over 2,000 members. The underlease 
contained the usual lessee’s covenants, & the 
counterpart was executed by a person purporting 
to act on behalf of the society who had not been 
appointed imder seal. The head lease was for- 
feited in July, 1914, by the lessors for br^ch of 
covenants, & notice was given to the society to 
give up possession of the premises demised to 
them. On July 24, 1914, the society commenced 
an action against the lessors of the head le^e 
claiming an order vesting in them the premises 
for the residue of the term of the underlease with 
a right of removal under the Conveyancing & 
Law of Property Act, 1893 (c. 13), s. 4. The writ 
was subsequently amended by making three persons 
who wore trustees of the society sue on behalf of 
all the members of the society : — Held : the 
trustees as such had no status to sue, & the trustees 
were not underlessees & had no right to sue for 
a vesting order. — Jarrott v, Ackerley (1916), 
85 L. J. Ch. 135 ; 113 L. T. 371 ; 59 Sol. Jo. 509. 


Sub-sect. 3. — Defendants. 

See R. S. C., Ord. XVI., r. 9, p. 415, ante. 

Proceedings against trade unions.] — See Trade 
& Trade Unions, Vol. XLIII., pp. 126, Nos. 1285 
et seq. 

1165. Unincorporated aggregates of persons — 
Actions against facilitated — ^Authority to defend 
must be given by Judge.] — ^In a common law 
action of debt for services rendered pltf. sued four 
named defts. “ on their own behalf & on behalf 
of all other members ” of an unincorporated 
religious society, the majority of the members of 
which were resident abroad. After defts. had 
delivered a defence, pltf., with a view to binding 
the society & its property, issued a summons 
under Ord. XVI., r. 9, asking that the writ & all 
subsequent proceedings be amended by describing 
defts. as being “ sued on their own behalf & on 
behalf of all other members of ” the society, & 
further asking that, “ as the members of the said 
order are numerous & the above-named defts. are 
some of them, they be directed to defend the action 
on behalf of or for the benefit of all persons so 
interested.” The four defts. were not trustees of 
the society, & pltf. did not claim by his writ any 
declaration of right as between himself & all the 
members of the society : — Held : the case did not 
fall within the provisions of Ord. XVI., r. 9, & 
pltf. was not entitled to an order making defts. 
representative of the society. 

I cannot help thinking that the intention of 


Ord. XVI., r. 9, was to make the bringing of actions 
to enforce alleged rights as against an un- 
incorporated aggregate of people easier. There 
can be no doubt that there are very great difficulties 
in enforcing rights which come about in respect 
of such people. What Ord. XVI., r. 9, says is : 
” Where there are numerous persons having the 
same interest in one cause or matter, one or m^e 
of such persons may sue or may be authorised by 
the court or a judge to defend in such cause or 
matter, on behalf or for the benefit of all persons 
so interested.” The rule as it stands does not 
purport to leave it to the mere will & choice, 
either of pltfs. or defts., nor does it purport to 
give a right in either of these cases of selection 
at the choice of the person who wishes to sue 
representative members of a society which is 
not incorporated at all. As I understand r. 9, 
it lies with the judge to give the authority, 
& it is only where the judge says, ” This is 
a case in which I think that you, pltf., may 
properly sue the individuals that you propose to 
sue as people proper to be authorised to defend 
in such cause or matter on behalf of or for the 
benefit of all the persons so interested,” that the 
order may be made. That has not occurred in 
the present case (Vaughan Williams, L.J.). 
Walker v. Sur, [1914] 2 K. B. 930, 934 ; 83 
T. T ns« liQO? T. 888: SOT. L. R. 


171, C. A. , . . r 

1156 . .]— The very object of 

this r. 9 was to facilitate the bringing of actions 
against unincorporated aggregates of persons. 
But in order to take advantage of it, the fact that 
pltf. or deft, sues or is sued on behalf of himself 
& others must be stated in the title to the action 
(Lord Atkinson). 

The London Association for the I^otoction of 
Trade is not a corporate body, nor is it a partner- 
ship, nor again is it a creation of statute. Pltfs. 
were wrong in making it a deft, to the action. It 
appears, however, that the officials of the associa- 
tion were not anxious to raise what might be con- 
sidered a technical point, & an appearance was 
therefore entered by Sir Samuel Scott, an official 
&: member, on behalf of himself & all other 
members of the association. This, too, was 
wrong. Sir Samuel Scott could not properly 
defend on behalf of himself & all other members of 
the association without an order of the court 
authorising him so to do. It may be said that 
this, too, was a technical matter. In my opinion, 
however, it was a matter of substance. Had 
Sir Samuel Scott applied to the court for leave to 
defend on behalf of liimseK & all other members 
of the association, the court would have had to 
inquire whether the case was within Ord. XVI., 
r. 9, in other words, whether the members of the 
association have a common interest within the 
meaning of that rule. Upon such an inquiry the 
nature & constitution of the association would 
have been of great materiality (Lord Parker of 
Waddington). — London Assocn. for Protec- 
tion OF Trade v. Grbenlands, Ltd., [1916] 2 
A. C. 15, 30, 38, 39 ; 86 L. J. K. B. 698 ; 114 
L. T. 434, H. L. ; revsg. S. C. sub nom. Green- 
lands, Ltd. V. WiLMSHURST & London Assocn. 
FOR Protection of Trade, [1913] 3 K. B, 507, 


1. A. 

1167. Representation order only made where 
parties numerous — Whether five parties 
numerous ” — Interests of parties not deter- 
mined in their absence.] — Ord. XVI., r. 9, only 
authorises the court to make a representation order 
when the parties are numerous. 

Five parties are not numerous enough unless the 



Part XIX. — Parties, 


421 


amount in question is very small, or unless the 
court is satisfied that all the other parties wish 
the question to be determined in the presence of 
the one only. 

The interests of parties who could be added 
ought not to be determined in their absence either 
by the making of a representation order or by a 
decision without one (vSarjant, .T.). — Ee Bu ay- 
brook, Braybrook V, Wright (1916), 00 Sol. Jo. 
307. 

1168. Consent of persons representing Interests 
of class— Whether material.] — Ord. XVI., r. 9, 

does not alter or narrow the old Chancery Practice, 
under which persons could be selected as defts., 
as representing the interests of a class ; the con- 
sent of such persons so to act is immaterial. A 
member of a trade union may properly apply & 
obtain an order authorising the president & 
secretary of the union to bo made defts., as repre- 
senting the members of the union, in an action to 
enforce a levy of sixjience upon the members for 
the benefit of pltf. under rules requiring such a 
levy to be made. — ^Wood v. McCarthy, [1893] 
1 Q. B. 776 ; 62 L. J. Q. B. 373 ; 69 L. T. 431 ; 
41 W. R. 623 ; 9 T. L. R. 447 ; 37 Sol. Jo. 478 ; 
6 R. 408, D. C. 

1169* Bondholders — Action by bondholder on 
behalf of himself & others — Representation of 
dissentient bondholders — Party added as defendant.] 

— h'RABER V, Cooper, Hall & Co., No. 1152, ante, 

1170. Unincorporated religious society — Action 
of debt against members — Majority of members 
resident abroad.] — Walker v. Sub, No. 1165, ante. 

1171. Judgment — Persons authorised to defend 
cannot consent to Judgment against them — Sub- 
mission to Judgment on behalf of persons repre- 
sented.] — Persons authorised by the court to 
defend an action on behalf of others having the 
same interest cannot consent to judgment against 
them ; the proper course, in case there is no defence, 
is to submit on theii* behalf to judgment. — Rees v. 
Richmond (1890), 62 L. T. 427. 

Commons — Actions relating to.] — See Com- 
mons, Vol. XI., p. 47, Nos. 664-668. 

Trade unions — Actions against ,] — See Trade & 
Trade Unions, Vol. XLIII., pp. 126, Nos. 1285 
et seq. 

Guild — Action for libel against officers — Un- 
registered voluntary association governed by com- 
mittee .] — See Trade & Trade Unions, Vol. 
XLIII., p. 126, No. 1287. 


Sub-sect. 4. — Practice. 

1172. Whether representative character must be 
set out in title to action.] — Upon an application 
for leave to amend the writ of summons in a 
creditor’s action for administration of real & 
personal estate. 

Where it appears on the statement of claim that 
pltf. in such an action was suing on behalf of him- 
self Sc all other creditors, it is not necessary to 
amend the writ by the insertion of those words. 
The writ, however, as well as the statement of 
claim, ought to be intituled, according to the forms 
of statement in Appendix 0., in the matter of the 
estate ; for the object of that heading is that the 
register should show what estate were affected 
by actions for administration (Jessel, M.R.). — 
Eyre v. Cox (1876), 24 W. R. 317 ; 2 Char. Pr. 
Cas. 287. 

1178. .] — A statement buried somewhere 

in the statement of claim, that pltf. is suing on 


behalf of all the creditors of the testatrix, would be 
of no use. The statement or^ht to appear in the 
title of the action & then it win appear throughout 
that the action is a creditor’s ^tion. I ^ve leave 
to amend the statement of claim by adding to the 
title, a statement that pltf. is suing on behalf of 
all the other creditors (North, J.). — Re Totten- 
ham, Tottenham v. Tottenham, [1896] 1 Ch. 628 ; 
65 L. j. Ch. 649; 74 L. T. 376; 44 W. R. 
639. 

Administration actions by creditors, see Exe- 
cutors & Administrators, Vol. XXIV., pp. 807, 
Nos. 8362 et seq. 

1174. .] — London Association for Pro- 

tection OP Trade v. Greenlands, Ltd., No. 
1166, ante. 

1175. Names Sc addresses of persons repre- 
sented — Whether plaintiff compelled to give.] — 

Ord. XVI., r. 9, is borrowed from the Chancery 
Procedure in administration suits, where one 
creditor might sue for all. Its object is to avoid 
multiplicity of legal proceedings. No iule to 
wliich my attention has been called justifies me 
in ordering that the names & addresses of the 
persons, on whose behalf, under r. 9, this action 
is brought, should be given (Huddleston, B.). — 
Lbathley V. McAndrew (Robert) & Co., [1876] 
W. N. 259. 

1176. Application by person represented to be 
added as defendant — By summons in chambers.] — 

Wilson v. Church, No. 1150, ante. 

1177. .] — Fraser v. Cooper, Hall & 

Co., No. 1162, ante. 

1178. .] — The course to be taken by 

any one of the class who desires to intervene, is 
by summons asking to be made a deft, in person 
(Kay, j.).— May v. Newton (1887), 34 Ch. D. 
347, 349 ; 66 L. J. Ch. 313 ; 56 L. T. 140 ; 35 
W. R. 363. 

1179. Time for.] — Watson v. Cave (No. 1), 

No. 1145, ante. 

1180. ,] — Two actions were brought 

raising the question of the amoimt of remunera- 
tion payable to the trustees of a railway company 
reorganisation scheme, in each of which actions 
pltf. sued on behalf of himself Sc all holders of 
certificates for bonds Sc shares under such re- 
organisation scheme. By an order made on 
July 15, 1881, in one of the actions, an inquiry 
was directed as to what sum, in addition to 
£6,000, in the statement of claim mentioned, was 
fit Sc proper to be allowed to defts. as a quantum 
meruit for their services in connection with the 
reconstruction of the railway company. Pltf. 
in the other action applied that he might be at 
liberty to attend such inquiry. Sc to contend that 
no fiuther sum beyond the £6,000 ought to be 
allowed, &; that he n^ht, if necessary, be added 
as deft, to the action. The evidence on the 
inquiry was closed. Sc everything was complete 
for decision : — Held : it was not usual in a 
representative action to allow a person fairly 
represented to attend subsequent proceedings, 
unless such person was joined as a party to the 
action, &; thereby made liable for costs ; the court 
would not be justified in adding applicant as a 
deft, to the action, because not only had he 
supported the motion upon which the order 
directing the inquiry was made, but it was too 
late for him to come forward Sc thrust himself 
into litigation, especially when it was considered 
that the inquiry which he desired to attend was 
directed by an interlocutory order made so long 
ago, as to be incapable of being disturbed by 
appeal. — Oonybearb v. Lewis (1883), 48 L. T, 
627. 
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Practice. 


Sect, 7. — Persona suing or sued on hehalf of themselvea 
and others: Stth’sect. 6. Sects, 8, 9 <£: 10; 
Stfb-seci, 1 .] 

Rfb-sect. 5. — Costs, 

See, generally, R. S. C„ Ord. LXV., Part LXXVI., 
post, 

1181. Represented parties not liable.]— Wliere 
pltfs. sue on behalf of themselves & others, the 
persons on whose behalf they sue are not liable to 
the costs of the suit. — Scott v, Pasoall Sl Adams, 
Pascaix Adams v. Scott (1847), 16 Sim. 569 ; 
10 L. .1. Ch. 327 ; 11 Jur. 660 ; 10 L. T. O. S. 241 ; 
00 E. R. 780 ; affd. on appeal, 2 Ph. 890. 

1182. .] — Markt & Co,, Ltd. v, Knight 

S,S. Co., I/PD., Sale & Frazar v, Knight S.S. 
(?o., Ltd., No. 1131, ante. 

1183. Words In order relieving plaintiff ol 

personal liability not added.] — Where an action 
is brought by a pltf. suing on behalf of an un- 
incorporated body, the court in dismissing the 
action with costs will not insert words in the 
order relieving the pltf. of his personal 
to costs — CoTJjs V. Amphlett, [1918] 1 Ch. 232 ; 
87 L. J. Ch, 210 ; 118 L. T. 400 ; 16 L. G. II. 229, 
C. A. ; rci'sd. wiiJiout affecting this point, [1920] 
A. C. 271, H, L. 

1184. Contribution towards expenses of 

action.] — Price w Rhondda Urban District 
Council, No. 1148, ante. 


Sect. 8.— POWER TO BIND ABSENT PARTIES 
BY COMPROMISE. 

R. S. C., Ord. XVI., r, 9 a. Where In proceedings concerning 
a trust, a compromise is proposed and some of the persons 
interested in the compromise are not parties to the proceedings, 
but there arc other persons in the same interest before the 
Court and assenting to the compromise, the Court or a Judge, 
if satisfied that the compromise will be for tlic benefit of the 
absent persons, and that to require service on such persons 
Would cause unreasonable expense or delay, may approve the 
compromise and order that the same shall be binding on the 
absent persons, and tliey shall be bound accordingly, except 
tnhere the order has been obtained by fraud or non-disclosure 
of material facts, 

1185. Approval of court — ^Necessity for.] — Re 

CxmARY A Medicine Hat IoANd Co,, Ltd., 
Pigeon r. Cai.gary & Medicine Hat Land Co., 
Ltd., No. 1146, ante. 

1186. Service causing unreasonable expense 
or delay — Not when all absent parties within 
Jurisdiction.] — Wlien all the absent parties are in 
England, requiring service on them vull not cause 
“ unreasonable expense or delay ” within R. 8. C., 
Ord. XVI., r. 9a. — Re Sapcote, Morrison v, 
Hapcote (1894), 38 Sol. Jo. 281. 

1187 . Parties not bound in their 

absence.]-— On the hearing of a summons in 1897 
to determine a question arising imder a settlement 
two of the persons interested in the settlement 
were appointed to represent all those who were so 
interested : — Held : as all the beneficiaries were 
in England, it would not have caused unreason- 
able expense or delay to have brought them before 
the court, the com-t could not bind them in their 
absence . — Re Sadler's Setttjement, Curtis v. 
Public Trustee, [1923] W. N. 260. 

1188. Claim by residuary legatees against 
executor--Three out of seven legatees resident 
abroad— Approval of scheme for benefit of all 
parties Shares of absent parties carried to separate 
accoimts.] Pltfs. were four of the seven residuary 
legatees under the will of S. W., who died in 1899. 
Deft, was the surviving husband of t-estatrix, & 


also the executor of her will. He was also entitled, 
under the trusts of the will to the income of the 
residuary estate during his life. The other three 
residuary legatees were not parties to the action, 
& were believed to be in America. 

Pltfs. claimed a declaration that a sum of 
£4,600 (or a moiety thereof), invested on mort- 
gage, foraied part of the estate of testatrix ; 
& alk) administration, so far as necessary, of the 
personal estate of the testatrix. Deft, alleged 
that the whole of the £4,600 belonged to himself 
absolutely. The action now come on for trial, & 
deft, offered certain terms in settlement of all 
claims against himself whereby a sum of money 
would be equally divisible at once between- the 
seven residuary legatees. All parties were sui 
juris. 

The pai'ties are well advised to settle. I think 
I can safely say that the compromise will be for 
the benefit of all parties, including the three 
absent parties, & 1 will make the order. An 
affidavit must be produced to the registrar that 
the absent parties are out of the jurisdiction, & 
are believed to be in America, & theii* shares will 
bo carried to separate accounts. The costs of all 
parties will be paid out of the fund (Farweu., J.). 
— Re Wrigglesworth, Wilkinson v. Wriggles- 
worth, [1901] W. N. 172. 

1186. Action on behalf of bondholders — Against 
trustees of bondholders and company — Scheme for 
benefit of all bondholders — Limitation of time as 
to claims by absent parties.] — An action having 
been brought on behalf of the holdei's of bonds 
payable to bearer), issued by a railway company, 
against the trustees for the bondholders & the 
company, the court in 1894 sanctioned a scheme 
for the compromise of the action, under which all 
the bondholders should receive a certain sum in 
respect of each bond delivered up to be cancelled, 
A ordered that the scheme should he binding on all 
the bondholders who were not parties to the pro- 
ceedings : — Held : the comt had jurisdiction to 
make an order on the holders of outstanding bonds 
whose names A addresses had not been discovered, 
to come in witliin a period of six months A accept 
the sum per bond, or be excluded from the benefit 
of the scheme. — Saj?agossa A Mediterranean 
Ry. Co. V. CoLLiNGHAM, [1904] A. C. 169 ; 73 
L. J. Ch. 568 ; 52 W. R. 600 ; 20 T. L. R. 354 ; 
sub nom, Co3ipania de los Ferrocarrilks de 
Zaragoza v. Colunoton, 00 L. T. 212, H. L. ; 
revsg. S. C. sub nom. Collingham v. Sloper, [1901] 
1 Ch. 769, C. A. 

Infants & persons under disability — Sanction of 
court to compromise.] — See R. S. C., Ord. XXII., 
r. 15; Infants A Chii.dren, Vol. XXVJII., 
pp. 329, Nos. 1972 et seq. 


Sect. 0.—PROBATE ACTIONS. 

R. S. C., Ord. XVI., r. 10. Subject to the provlslonB of the 
Act and theie Ruloi, In all Probate actions the rules as to 
parties, in use In the Court of Probate immediately before the 
Ist November, 1875, shall continue to be in force. 

Ord. LXXI., r. 1. ** Probate actions ** Include 

actions and other matters relating to the grant or recall of 
rebate or of letters of administration other than common form 
usiness : . . . . 

The references which appear below are, unless 
otherwise indicated, to Executors A Adminis- 
trators, Vol, XXIII, 

Practice of Probate Dlvlelon.]-— Vol. XXIII., 
pp. 276, Nos. 8886 et seq. 
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Proof In soltmn form — ^Parties*] — See Vol. 
XXIII., pp. 116, Nos. 1101 et seq. 

ItOtters of administration — To whom granted.] — 
See Vol. XXIII., pp, 142, Nos. 1423 et seq, 

Discretionary grants.] — See Vol. XXIII., 

pp. 170, Nos. 1814: etaeq. ; pp. 177, Nos. 1071 

Administration with will annexed.] — See 

Vol. XXIII., pp. 182, Nos. 2076 et aeq. ; pp. 189, 
Nos. 2177 et aeq, 

Administration de bonis non,y—See Vol. 

XXIII,, pp. 192, Nos. 2209 et aeq,; pp. 196, Nos. 
2246 et aeq, 

Administration durante minore estate.] — 

See Vol. XXIII., pp. 195, Nos. 2257 et aeq, 

-s — Administration pendente lite.] — See Vol. 
XXIII., pp. 202, Nos. 2386 et aeq. ; pp. 203, Nos. 
2399 et aeq. 

Grant to attorney ol person entitled.] — See 
Vol. XXIII., pp. 206, Nos. 2426 et aeq. ; pp. 206, 
Nos. 2432 ei aeq, 

Administration ad colUgenda bona.] — See 

Vol. XXIII., pp. 208, Nos. 2460 et aeq, 

Administration ad litem & representation 

of deceased parties.] — See Vol. XXIII., pp. 212, 
Nos. 2510 et aeq. ; pp. 216, Nos. 2553 et aeq. 

Grant limited to specific effects.] — See 

Vol. XXIII., pp. 217, Nos. 2586 et aeq. 

Revocation of grant.] — See Vol. XXIII., pp. 247, 
Nos. 3026 et aeq. ; pp. 248, Nos. 3046 et aeq. 


Sect. 10 .— MISJOINDER AND NON-JOINDER OF 
PARTIES. 


SuB-SEcrr. 1 . — In General. 

R. S. C., Ord. XVI„ r. 11. No oauRe or matter Rhall be defeated 
by reason of the mia-jolndor or non-joinder of parties, and the 
Court may In every cause or matter deal with the matter in 
controveray bo far as regards the rights and Interests of the 
parties actually before It. The Court or a Judge may, at any 
stage of the proceedings, either upon or without the application 
of either party, and on such terms os may appear to the Cmut 
or a Judge to be Just, order that the names of any parties 
Improperly Joined, whether as plaintiffs or as defendants, be 
struck out, and that the names of any parties, whether plaintiffs 
or defendants, who ought to have been joined, or whose presence 
before the Court may bo necessary In order to enable the Court 
effectually aud completely to adjudicate upon and settle all 
the questions Involved in the cause or matter, bo added. No 
person shall be Added as a plaintiff suing without a next friend, 
or as the next friend of a plaintiff under any disability, without 
his own consent in writing thereto. Every party whose name 
Is so added as defendant shall be served with a writ of summons 
or notice in manner hereinafter mentioned, or In such manner 
as may be prescribed by any special order, and the proceedings 
as against such party, shall be deemed to have begun only on 
the service of such writ or notice. 

1190. Object of rule — Case must be so framed 
as to permit adjudication.] — Long v. Crossley, 
No. 1072, ante, 

1101. Action not defeated by reason of non- 
joinder — ^Addition of parties.] — An objection that 
an action is defective for want of parties cannot 
now be taken by demurrer. The proper course 
for the party objecting is to apply by summons 
for an order that certain persons may be added as 
necessary parties. — Werdebmann v, Soci6t6 
GfiN^RALE D’ErjECTRicir^) (1881), 19 Oh. D. 246; 
46 L. T. 614 ; 30 W. B. 83, 0. A. 

1192. .]— The first paragraph sets up 

by way of defence, non-joinder of a necessary 
party & alleges that pltf. was a feme covert at the 
time of bringing the action ; that is no defence 
(Cave, J.). — Aboulopf v. Oppenheimbb (1882), 
80 W. R. 429 ; on appeal, 10 Q. B. D. 295 ; 62 
L. J. Q. B. 1 ; 47 L. T. 326 ; 31 W. R. 67, 
0. A. 

1198 , ,] — Where an action appears 


to the court to be defective for want of parties, 
it is the duty of the court, imder r. 11 of Ord. XVT., 
to order the necessary parties to ho added . 

It is of the essence of the procedu^ since the 
Judicature Act to take care that an action shall not 
be defeated by the non- joinder of right parties 
(Bowen, L.J.).— Van Gelder, Apsimon & Co. v, 
SowEBBY Bridge United District Flour 
Society (1890), 44 Ch. D. 374 ; 69 L. J. Ch. 583 ; 
aq T . T 1 . 3ft W. "R,. 62.6 • 6 T. L. R. 338 : 7 


R. P. O. 208, C. A. 

1194 , ,] — In order to properly imder- 

stand the rule we must look at the whole of it. 
It begins by saying, “ No cause or matter shall 
he defeated by reason of the misjoinder or non- 
joinder of parties ” — that is the key to the whole 
section ; if the court cannot decide the question 
without the presence of other parties, the cause is 
not to be defeated, but the parties are to he added 
so as to put the proper parties before the court. 
In the Court of Chancery actions were common 
enough in which one person represented & acted 
on behalf of many ; &; if any one of the many could 
satisfy the court that the person appointed to 
represent them did not adequately represent the 
interests of the class, it was a reason for putting 
someone else in his place. It was said that the 
rule goes further, but can it be reasonably extended 
beyond this ? Can it be said that the rule pre- 
vents pltf. from proceeding against a deft, without 
having to litigate with everybody who may he 
in any way affected, however indirectly, by the 
action ? It appears to me that it does not 
(Lindley, L.J.). — Moser v, Marsden, [1892] 

1 Ch. 487, 490 ; 61 L. J. Ch. 319 ; 66 L. T. 570 ; 
40 W. R. 620 ; 36 Sol. Jo. 253, C. A. 

1196. .]~Pltfs.’ barges, lying in 

barge roads, were damaged by being run into 
by the sailing barge W, H, R. shortly after she had 
been in collision with the steamship A . The owners 
of the W. H. R. commenced proceedings against 
the owners of the A, in respect of the damage 
to the W, H. R., but both the TV, H. R, & the A, 
threw the blame on eacli other when written to 
by pltf 8. in respect of the damage to the barges. 
Accordingly, pltfs. issued a writ against the 
owners of the W. H. R. & obtained an undertaking 
for bail. A few weeks later the owners of the 
A, admitted liability both for the collision with 
the TV, H. R. & for the collision with the barges, 
but they declined to pay the costs of pltfs.’ action 
against the owners of the W. H. R, on the ground 
that, as there was no doubt that either the A. 
or the W, H. R. was liable, pltfs. ought to have 
waited to abide the result of the litigation between 
the respective owners of the TV, H, R, & the A, 
To get their costs, therefore, pltfs. obta^ed an 
order from the assistant registrar adding the 
owners of the A, as defts, to the action already 
instituted against the owners of the TV, H, R, : — 
Held : the order striking out the owners of the A. 
as defts. was a misuse of the discretion of the 
court ; the presence of the owners of the A, 
as defts. was necessary for the purpose of doing 
justice ; & the case came within the principle 
laid down in Ord. XVI., r. 11, that no cause should 
be defeated by the non-joinder of parUes. 

{Per Sorutton, L.J., dissenting) that the 
matter was entirely within the discretion of the 
judge ; but, for the guidance of practitioners in 
the Admiralty Court, the proper course to pursue 
when each of the proposed defts. put the blame on 
the other was to follow the common law rule & 
at once join them both as defts. — T he W, H. 
Randall, [1928] P. 41 ; 97 L. J. P. 42 ; 138 L. T. 
459 ; 17 Asp. M. L. O. 397, O. A. 
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Sect, 10 . — Misjoinder and non-joinder of parties: 

Si^ -sects, I d: 2J 

1196. Discretion of court — ^As to addition of 
parties.] — Upon an application under Ord. XVI., 
r. 11, by deft, or defts. on the record, that other 
deftfi. be added, the court or judge may exercise 
a discretion, & the order will not be m^e unless 
it is shown that the non-joinder complained of 
will prejudice the parties to the action, or that 
the presence before the court of additional parties 
is necessary in order to enable the court effectually 
& completely to adjudicate upon & settle all the 
questions involved in tlie cause or matter. — 
Leduc & Co. V, Ward (1886), 54 1j, T. 214. 

1197. .] — Where an action is brought 

on a joint guarantee against one joint contractor 
only, the other being a foreigner resident out of 
the jurisdiction, deft, is not entitled as of right 
to have the other joint contractor added as a deft, 
under Ord. XVI., r. 11. 

Semble : under Ord. XVI., r. 11, the court has 
a discretion to order other defts. to be added, but 
such discretion ought to be exercised as nearly 
as possible in accordance with the principles upon 
which a plea in abatement, would before the Judica- 
ture Act, have succeeded or failed. — Wilson v, 
Balcarres Brook Steamship Co., [1893] 1 Q. B. 
422 ; 4 R. 286 ; 41 W. R. 486 ; suh nom. WiiJ^ON, 
Son & Co. V. Killick, 62 1^. J. Q. B. 245 ; 68 
L. T. 312, C. A. 

1198. .] -The W. H. Randaix, 

No. 1195, arde, 

1199. Stay of proceedings pending joinder.] 

— Jackson v, Kruger, No. 1216, post, 

1200. — ^ .] — One tenant in common of a 

reversion is entitled to maintain an action for 
injury to the reversion without joining his co- 
tenants as pltfs. 

Pleas in abatement being abolished, it can only 
be a question for the discretion of the judge at 
chambers whether the non-joinder of such co- 
tenants ought to be a ground for staying the 
action until they are joined {per CuR.). 

An action may be maintained by one tenant in 
common of a reversion for breach of a covenant 
running with the land, without joinder of his co- 
tenants in common as pltfs., where the severance 
of the reversion takes place after the demise. — 
Roberts v, Holland, [1893] 1 Q. B. 665 ; 62 
L. J. Q. B. 621 ; 41 W. R. 494 ; 5 R. 370, D. C. 

1201. .] — One of two joint con- 

tractors, who is sued alone, has not an absolute 
right to liave the other joint contractor joined as 
a deft. ; & though as a general rule, when they are 
both within the jurisdiction, an order ought to be 
made that they shall both be joined as defts., 
yet the court or judge will properly refuse, in the 
exercise of their discretion, to make such an order 
when one of them cannot be found by pltf. — 
Robinson v. Gelsel, [1894] 2 Q. B. 685 ; 64 

L. J. Q. B. 52 ; 71 L. T. 70 ; 42 W. R. 609 ; 38 
Sol. Jo. 601 ; 9 R. 555, C. A. 

1202. Prize Court — Setting aside own 

decree.] — Where substantial injustice would other- 
wise result, the Prize Court has an inherent power 
to set ^ide its own decrees of condemnation so as 
to let in bond fide claims by parties who have not 
been heard, &. who have not had an opportunity 
of appea.ring. This power is discretionary & 
should not be exercised except where there would 
be substantial injustice if the decree were allowed 
to stand, &> where the application has been 
promptly made. — The Bolivar, [1916] 2 A. C. 
203; 86 L. J. P. 193 ; 114 L. T. 1005 ; 13 Asp. 

M. L. C. 369, P. C. » P 


1208. ** Ought to have been joined*’ — In 
order to do oonmlete justice.] — Ord. XVI., r. 13 
[see, now, Ord. XVI., r. 11], provides that “ the 
court or a judge may . . . order that the name or 
names of any party or parties . . . who ought to 
have been joined, or whose presence before the 
court may be necessary in order to enable the court 
effectually & completely to adjudicate upon 4fc 
settle aU the questions involved in the action, be 
added.” 

An action was brought against the publisher of 
a newspaper for a libel confiaiined therein, & after 
issue joined an application was made for leave to 
add the proprietor of the said newspaper as a co- 
deft. with the publisher : — Held : power to add 
the proprietor was given by the above rule. 

Semble : the words “ ought to have been joined ” 
in the rule are equivalent to “ ought in order to 
do complete justice.” — Edward v. Lowther 
(1876), 45 L. J. Q. B. 417 ; 34 L. T. 265 ; 24 
W. R. 434 ; 2 Char. Pr. Cas. 293. 

1204. Judgment not obtainable in absence of 
necessary parties.] — That an equitable owner may 
commence proceedings alone, & may obtain 
interim protection in the form of an interlocutory 
injunction, is not in doubt ; but it was always 
the rule of the Court of Chancery, & is, I think, 
the rule of the Hupreme (^ourt, that, in general, 
when a pltf. has only an equitable right in the 
thing demanded, the person having the legal right 
to demand it must in due course be made a party 
to the action : DanicirsChancery I’ractice, 7th ed., 
vol. i., p. 172. If this were not so, a deft, after 
defeating the claim of an equitable claimant might 
have to resist like proceedings by the legal owner, 
or by persons claiming under him as assignees for 
value without notice of any prior equity, 6c pro- 
ceedings might be indefinitely & oppressively 
multiplied. Further, under Ord. XVI., r. 11, no 
action can now be defeated by reason of the mis- 
joinder or non- joinder of any party ; but this does 
not mean that judgment can be obtained in the 
absence of a necessary party to the action, & the 
rule is satisfied by allowing parties tx) be added at 
any stage of a case (Lord Cave, C.). — Perform- 
ing Right Society, Ltd. v. London Theatre of 
Varieties, Ittd., [1924] A. C. 1, 14 ; 93 L. J. K. B. 
33 ; 130 L. T. 450 ; 40 T. L. R. 52 ; 68 Sol. Jo. 
99, H. L. 

1205. Persons indirectly affected — Not entitled 
to be added as parties.] — Moser v, Marsden, 
No. 1194, ante, 

1206. Person showing an interest in proceeding 
— ^Application to be added as party — Addition for 
benefit of all parties.] — Sir M. F. having taken out 
an originating summons asking for a declaration 
as to his right to certain property bequeathed by 
the will of his father, the late Sir J. F., M. M. F., 
a great-granddaughter of the testator, & the 
Dowager Lady F., the legal personal representative 
of the testator’s eldest son, appeared before the 
master & applied to be added as defts. to the 
smnmons on the ground that they were interested 
in the property in ^estion. No notice had been 
given that M. M. F. intended to appear, but a 
letter had been received from the solicitors for the 
Dowager Lady F. notifying an intention to apply 
to the master to be added as a deft. The question 
arose as to whether the applicants could apply 
of their own motion to be added as parties, it 
being suggested that the rules of the Supreme 
Court did not provide for such a case, & that 
Ord. XVI., r. 11, only provided for the adding of 
persons, not already paries to the action, by the 
court either of its own motion or upon the applica- 
tion of a person already a party to the action. The 
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question of procedure was adjourned to the judge, 
but in the meantime both applicants took out 
summonses formally applying to be added as 
defts. ; — Held : according to the practice of the 
court, a person not a party to the proceedings can 
apply to be added as a party. It was for the 
benefit of all concerned that such a party should 
be added as early as possible, & the respective 
applicants would of course be joined at their own 
risk as to the costs occasioned by their joinder, 
& they should file affidavits showing shortly the 
grounds upon which their applications were 
based.—JBe Fowuer (1916), 142 L. T. Jo. 94. 

1207. Original parties agreed as to necessity 
for addition.] — ^Where the original parties to an 
action are agreed that certain questions will arise 
in the course of the litigation which will have to 
be determined as between themselves & other 
persons who are not parties to the action, the 
court has power, under Ord. XVI., r. 11, to add 
such persons as parties in order to enable the court 
effectually & completely to adjudicate upon k, 
settle all questions involved in the cause or mattei* ; 
& a third party has no right to objeci to such 
parties being added, unless he can show that he 
will be wrongfully injured thereby. 

The lessee for a term of years under a lease 
containing a covenant to repair agreed with D. 
to sell & assign to him the residue of the term, he 
undertaking to indemnify the lessee, without 
mentioning her assigns, in respect of any breach 
of covenant. D. entered into possession under 
that agreement, but no deed of assignment to him 
was executed, & upon the lessee’s death her 
executors, having distributed her estate, assigned 
for a nominal consideration the residue of the 
term to her son, who thenceforth received the rent 
from D. & paid it to the lessors. At the expiration 
of the term the lessors sued the son for breach of 
the covenant to repair, & ho claimed indemnity 
from, & brought in, D. as third party. The 
action was referred to an official referee, who, 
upon the application of deft., made an order 
adding the lessee’s executors as defts. in order to 
enable them to claim indemnity from I). Neither 
pltfs. nor the executors objected to this order 
being made, but D. opposed it : — Held : upon 
these facts, that the official referee in adding the 
executors as defts. rightly exercised liis discretion 
under Ord. XVI., r. 11. — ByitNE v, Browtn & 
Diplock (1889), 22 Q. B. D. 657 ; 58 L. J. Q. B. 
410 ; 60 L. T. 651 ; 5 T. L. R. 255, C. A. 

1208. Several disputes arising out of one subject- 
matter — Avoiding expense & delay of several 
trials.] — Cargo having been placed by the ship- 
owner in the custody of a warehouseman with 
notice of a lion for freight under the Merchant 
Shipping Act, 1894, s. 493, the consignees, who 
had no property in the cargo, but were merely 
agents of the shippers for the sale of it, in order 
to obtain possession of it, deposited the amount 
of the freight claimed with the warehouseman with 
a notice to retain it under sect. 496 of the Act. 
The shipowner brought an action against the 
consignees for a declaration of title to the money 
so deposited, & an order for payment of it to him : 
— Held : there was jurisdiction under Ord. XVI., 
r. 1 1 , to order that the shippers of the cargo should 
be added as defts. in the action, in order that they 
might counterclaim against pltf. damages for 
short delivery & injury to cargo. 

I can find no case which decides that we cannot 
construe the rule 11. S. C., Ord. XVI., r. 11, 
as enabling the court under such circumstances to 
effectuate what was one of the great objects of 
the Judicature Acts, namely, that, where there 

14 * 


is one subject-matter out of which several disputes 
arise, all parties may be brought before the court, 
& all those disputes may be determined at the 
same time without the delay & expense of several 
actions & trials (Lord Esher, M.R.). — Mont- 
gomery V, Foy, Morgan & Co., [1895] 2 Q. B. 
321, 324 ; 65 L. J. Q. B. 18 ; 73 L. T. 12 ; 43 
W. R. 691 ; 11 T. L. R. 612 ; 8 Asp. M. L. 0. 
36 ; 14 R. 676, C. A. 

1209. Objection to addition by third party— 
When maintainabie.] — Byrne v. Brown & Dip- 
lock?, No. 1207, ante. 

1210. Interest of added parties — Introduction of 
new matter.] — Leave to amend by adding parties, 
implies liberty to introduce as much new matter 
as is requisite to show the interest of those parties. 
— Hawkins v. Miles (1823), 1 L. J. O. S. Ch. 76. 


Sub-sect. 2. — Pijlintiffs. 

See R. S. C., Ord. XVT., r. 11, p. 423, ante. 

Joinder of plaintiffs.] — See Sect. 2, ante. 

Addition or substitution of plaintiff — Action 
commenced In name of wrong person or where 
doubtful if commenced in right name — Bond fide 
mistake.] — See Sect. 3, ante. 

Bankruptcy — Actions, etc., by & against trustee 
in bankruptcy.] — See Bankruptcy, Vol. V., pp. 971, 
Nos. 7954 et aeq. 

Copyright — Joinder of plaintiffs.] — See Copy- 
right, Vol. XIII., pp. 224-226, Nos. 642-648. 

Who may sue for Infringement.] — See 

Copyright, Vol. XIII., pp. 216-217, Nos. 524- 
538. 

Injunction — Parties.] — Nrc, generally. Injunc- 
tion, Vol. XXVIII., pp. 493, Nos. 960 ei aeq. 

Limitations of actions.] — See 1 limitations of 
Actions, Vol. XXXIl., pp. 534, Nos. 1873 et aeq. 

Mortgage — Foreclosure or sale — ^Addition of 
parties after decree.] — See Mortgage, Vol. XXXV., 
pp. 672, Nos. 3041 et aeq. 

Patents — Legal proceedings in respect of In- 
fringement.] — See R. S. C., Ord. LIIIa., Part LXI., 
post ; Patents & Inventions, Vol. XXXVI., 
pp. 773, Nos. 2523 et aeq. 

Personal representatives — ^Parties In action by.] 
— See Executors & Administrators, Vol. XXIV., 
pp. 717, Nos. 7440 et aeq. 

1211. Addition of plaintiff — ^Necessity for written 
consent of person to be added — Indemnity against 
costs.] — ^A person cannot be added as a pltf. 
without his consent in writing, even although he 
be indemnified against costs. — Tryon v. National 
Provident Institution (1886), 16 Q. B. D. 678 ; 
55 L. J. Q. B. 236 ; 64 L. T. 167 ; 34 W. R. 398 ; 
2 T. L. R. 376. 

1212. Joinder as defendant on 

refusal.] — One or two joint promissee can main- 
tain an action on the contract, making the other 
joint promisee a co-deft. if, after tender of an 
indemnity against costs, he refuses to be joined 
as a co-pitf. — CULIEN v. Knowles, [1898] 2 Q. B. 
380 ; 67 L. J. Q. B. 821. 

1218. .] — Two applications 

were made to the registrar, one for leave, under 
the Bankruptcy Act, 1914 (c. 69), s. 117, to add 
the name of B. T. as a pltf. in an action which 
had been commenced by the trustees of M. B., a 
bankrupt, in the King’s Bench Division, & the 
other for a declai'ation that B. T. was a partner 
in the firm of M. & B. T. B. T. refusing his con- 
sent to be joined as a pltf. in the action, & alleging 
that he was not a paHner, the registrar dismissed 



426 Pbaotice, 


Se^, 10. — Misjoinder and non-joinder of parties: 

Sub-sect. 2.] 

the application under sect. 117, on the ground that 
he hiid no jiuisdiction to deal with it by reason of 
the order of Cave, J., of Jan. 1, 1884, & referred 
the application for a declaration to the judge. A 
fresh application under sect. 117 was accor^gly 
made to the judge, & the two applications coming 
on together wore heard in couH, & the judge 
ordered that the application to join B. T. as a 
co-pltf. be adjourned in order that application 
might be made in the King’s Bench Division to 
join B. T. as a deft, in the action. The question 
of the jurisdiction of the Court of Bankruptcy to 
make a declaration of partnership as to the 
propriety of exercising such jurisdiction was left 
open. 

Cullen V. Knowles. No. 1212, aide, applied. — Be 
Toper, Kx p. Trustees, [1920] B. & 0. B. 101 ; 
89 L. J. K. B. 477. 

1214. .] — Though it is a 

condition precedent to the right of one of two joint 
contractors to join the other as deft, against his 
will in an action for a breach of the contract that 
he should first have offered him an indemnity 
against costs if he would join as pltf., yet there is 
an exception to that rule where the dissenting co- 
contractor has in fraud of pltf. & by collusion with 
deft, brought about the breach of contract com- 
plained of. — Johnson p. Stephens Carter, 
Ltd. & Goldincj (No. 2), [192,3] 2 K. B. 867 ; 92 
L. J. K. B. 1048 ; 130 L. T. 106 ; 68 Sol. Jo. 59, 
C. A. 

1216. Consent In writing of solicitor 

insufficient — ^Though written & signed in party’s 
presence.] — B. 11 of Ord. XVI. provides that no 
person shall be added as a pltf., or as the next 
friend of a pltf., in an action “ without his own con- 
sent in writing thereto ” ; — Held : the consent 
must be the consent of the party himself in writing, 
& signed by him ; <& the consent in writing 
of his solicitor on his behalf, signed by the solicitor, 
though written & signed in his presence, would not 
be sufficient to bind him. — F ricker v. Van 
Gru-tten, [1896] 2 Ch. 649 ; 66 U J. Ch. 828 ; 75 
L. T. 117 ; 46 W. B. 63 ; 40 Sol. Jo. 701, C. A. 

1216. Stay of proceedings.] — Under 

Ord. XVI., r. 11, no person can be added as a 
pltf. to an action without his written consent. 
Pltf. brought an action upon a contract against 
deft., who insisted that one L. should be joined as 
a co-pltf. as being a party to the contract, or, in 
the alternative, that all proceedings in the action 
should be stayed until he was so joined : — Held : 
inasmuch as L. had not consented to have his name 
added as a co-pltf. he cordd not be joined as co- 
co-pltf., & the court had no right by a round-about 
process to make an order which would practically 
override the provisions of Ord. XVI., r. 11. — 
Jackson v. KnttGER (1885), 64 L. J. Q. B. 446 ; 
52 L. T. 962. 

1217. _,] — On an application to 

add a pltf, an affidavit as to the circumstances 
making the amendment necessary is not always 
required, but a statement by counsel as to the 
n^ure of the case ^ to the particular difficulty 
which has arisen may in some cases be sufficient. 

^though by Ord. XVI., r. 11, no person can be 
added as pltf. without his written consent, an order 
may nevertheless be made that a person be added 
as pltf. on production of his written consent within 
a certain period & that the action be stayed in the 
meantime. I 

Appeal by deft, from an order of the judge in 
chambers. The writ as originally issued on July 1, 


1919, was betwewi R, W. & J. B. J., & the claim 
indorsed thereon was as follows : ** Fltf.’s claim 
is for money due to him bydeft. for the riding of 
his racehorses by F. L. W., the apprentice of 
pltf.” Subsequently as it appeared that it was 
doubtful whether F. L. W., pltf.’s son, was not the 
proper party to sue, an application was made 
in chambers to amend the wnt by adding F. L. W. 
as a pltf. Pltf. did not produce any affidavit, 
but his counsel stated the circumstances & the 
doubt that existed. The master gave pltf. liberty 
to amend the writ by adding the name of F. L. W., 
& to amend the indorsement on the writ so as to 
run : ” Pltfs.’ claim is for money due by deft, 
for the riding of his racehorses by pltf. F. L. W., 
the appentice of pltf. R. W.” ; pltf. to have two 
months to make the amendments. F. I^. W. was 
serving in the Army in Mesopotamia at the time, 
& no written consent by him to bo added as a pltf. 
had been obtained. The judge affirmed the order 
of the master, but added : “ & it is further ordered 
that pltf. may be at liberty to add F. L. W. as a 
pltf. without his written consent, the action by 
him to be stayed until his written consent is 
obtained.” Deft, appealed, contending, first, 
that the application io amend t he writ could only 
be made upon affidavit, & that a mere statement 
by counsel was not sufficient ; A, secondly, that 
imder Ord. XVI., r. 11, the wiitten consent of the 
proposed pltf. was necessary before ho could be 
added as a pltf., & that therefore the order of the 
judge was vrrong in forai. Deft, made an affidavit 
stating that all moneys due by him were paid by 
Messrs. Weatherby &; Sons for his accoimt. The 
order was varied on appeal. 

The proper order will be that F. L. W. should 
be added as a pltf. upon production of his consent 
in writing at the Central Office, & the order will 
be varied accordingly (Bankes, Ij.J.). — Wootton 
V . Joel (1920), 36 T. L. B. 193 ; 64 Sol. Jo. 266 ; 
56 L. Jo. 72, 73 ; 149 L. T. Jo. 85, 0. A. 

1218. Trustee & cestui que trust — 

Adding trustee as co-plaintiff.]— The case of 
trustee & cestui que trust is not excepted from the 
general rule of Ord. XVI., r. 11, so as to enable the 
court or a judge, upon the application of a cestui 
que trust to amend by adding his tiustee as co- 
pltf. in an action in respect of the trust property, 
to dispense with the consent in writing of the 
trustee.^ — Besley v. Besley (1888), 37 Oh. D. 648 ; 
67 L. J. Ch. 464 ; 58 L. T. 610 ; 36 W. B. 604, 0. A. 

1219. Assignor & assignee of chose 

in action.] — In an action by the equitable assignee 
of a debt, or chose in action, an application under 
Ord. XVI., r. 2, to add the name of the assignor 
as pltf. will only be granted upon proof of his 
consent, or that he has been communicated with 
& all terms necessary for his protection from lia- 
bility offered to him. — Turquand v. Fbaron 
(1879), 4 Q. B. D. 280 ; 48 L. J. Q. B. 341 ; 40 
L. T. 191 ; 27 W. R. 396, D. C. 

1220. Necessity for consent of plaintiff on 

record.] — ^A person cannot be added as pltf. in an 
action without the consent of the pltf. on the 
record. 

Semble : an application to carry on proceed- 
ings under Ord. XVII., r. 4, if made by summons, 
instead of by petition or motion of corirse, must bo 
supported by evidence. 

Your application to add pltfs. without the 
existing pltfs.’ consent was wrong, & your applica- 
tion by summons without evidence was wrong 
(Neville, J. (argusndo)), — ^Pennington v. Oalby 
(1912), 106 L. T. 691. 

1221. No cause of action in original plain- 

tiff.] — The tenant for life of a trust fund brought 
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4n action against the trustees to make them 
liable for an improper investment. The trustees 
by their defence alleged that they had made the 
investment in question at the request of pltf. 
Pltf. thereupon applied for leave to amend by 
^ding as co-pltf, his son who had a reversionary 
interest in the fund, Sc the Vice-Chancellor 
made an order giving him leave. On appeal : — 
Held : the order must be discharged, for Ord. XVI., 
r. 11, does not authorise the allowing a pltf- 
who has no right to sue to amend by joining as 
co^ltf. a person who has such right. — Walcott 
V. Lyons (1886), 29 Ch. D. 694 ; 64 L. J. Ch. 847 ; 
52 L. T. 399, 0. A. 

Bonft fide mistake.] — See Sect. 3, 

sub -sect. 1, ante, 

1222. Action by owner of equitable right — 

Joinder of person possessing legal right.] — At the 

trial of an action for infringement of patent the 
court held that pltfs. had no title to sue without 
joining other parties as co-pltf s. Pltfs. having 
elected to amend by adding these parties, the court 
gave defts. leave to amend their defence on certain 
terms as to costs. On an appeal by pltfs. from 
this order : — Held : there was no order against 
which they could appeal. 

Appeal dismissed on the ground that, pltfs. 
having elected to amend instead of having their 
action dismissed at the trial, there was no order 
against which they could appeal. — Bowden’s 
(E. M.) Patents Syndicate, Ltd. v. Smith 
(Herbert) Sc Co., [1904] 2 Ch. 122 ; 73 L. J. Ch. 
776, C. A. 

1223. ,1 — PRRFOKMiNa Right 

Society, Ltd, v, London Theatre of Varieties, 
Ltd., No. 1204, ante, 

1224. Amendment defeating Statute of 

Limitations.] — Hudson v. Pernyhouoh, No. 106(s 
ante* 

1225. Action of tenant for life in agree- 

ment for lease — No power of leasing in tenant — 
Addition of remainderman.] — Long v. Crossley, 
No. 1072, arUe, 

1226. Action by one tenant in common ol 

reversion — Injury to reversion — Whether joinder 
of other co-tenants essential.] — Roberts v. Hol- 
X^AND, No. 1200, ante, 

1227. Action to restrain nuisance — 

Original plaintiff going abroad — Addition not 
essential for effectual adjudication.] — In an action 
for an injxmction to restrain defts. from using 
certain premises as a smallpox hospital, application 
was made by pltf. to join another person, with his 
consent, who was an inhabitant of the same neigh- 
bourhood, on the ground that since the action 
was brought the original pltf. had given up his 
business, & was going abroad. Application refused 
on the ground that the cause of the action was 
injury to pltf.’s own property only, Sc it was not 
necessary in order to enable the court effectually 
& completely to adjudicate upon & settle all the 
questions involved in the action that any other 
person shoidd be added as pltf. — Dalton v, St. 
Mary Abbotts, Kensington Guardians (1882), 
47 L. T. 348. 

1228. Action by lessee & tenant — 

Addition of other tenants on original co-plaintiff 
refusing to continue.]— In an action by a company 
lessees for a long term of eleven houses, of which 
ten were uidet & in their possession when the writ 
was issued, & by their tenant of the remaining 
house as co-pltf., for an injunction Sc damages 
in respect of an alleged nuisance from noise ; the 
tenant, after delivery of the statement of claim 
Sc notice of trial, refused to go on with the action 
as oo*pltf. The other ten houses having in the 


meantime been let, pltf. company applied at the 
trial for leave to amend by adding as oo-pltfs. 
two of the new tenants, who consented to be added. 
Application granted as being within the discretion 
given by R. S. 0., Ord. X’^., r. 11, of allowing 
the names of any parties, whether pltfs. or defts., 

** whose presence before the court m^ be neces- 
sary in order to enable the court effectually Sc 
completely to adjudicate upon Sc settle all the 
questions involved in the cause or matter,” to 
be added. — H ouse Property Sc Investment 
C o. V, H. P. Horse Nail Co. (1885), 29 Ch. D, 
190 ; 64 L. J. Ch. 715 ; 52 L. T. 607 ; 33 W. R. 502. 

1229. Action for speolflo performance — 

Separate Sc Identical covenants — Joinder of cove- 
nantees.] — ^Pltf. Sc two other persons conveyed 
to defts. certain pieces of land. Sc by the deed of 
conveyance defts. entered into a separate covenant 
with each of the vendors, his heirs Sc assigns, 
to make a road over the property conveyed, & to 
allow the vendors, their respective heirs, tenants. 
Sc assigns, to use the road. In an action, by pltf. 
alone, for specific performance of the covenant : — 
Held : the other two covenantees ought to be 
added as parties. — Dix v. Great Western Ry. 
Co. (1886), 65 L. J. Ch. 797 ; 54 L. T. 830 ; 34 
W. R. 712. 

1230. Action to enforce agreement In 

restraint of trade — After assignment of business 
to company — Addition of company.] — Showell v, 
WiNKUP, No. 1074, ante. 

Parties to agreement in restraint of trade, see, 
generally, Trade, Vol. XLIII., pp. 39, Nos. 387 
et seq. 

1231. Action by beneficiaries — ^Trustees 

made nominal defendants — Trustees added as co- 
plaintiffs.] — Franklin v, Franklin, No. 1126, ante, 

1282. Bankruptcy of plaintiff after decree 

for partnership dissolution & accounts — Trustee 
in bankruptcy refusing to continue — Substitution 
of defendant as plaintiff — ^Trustee made defendant.] 
— In a partnersMp action, in which after judgment 
dissolving the partnership & ordering accounts to 
be taken, pltf became bankrupt & his trustee 
refused to continue the action, an order was 
made substituting deft, as pltf. in the action Sc 
making the trustee in bankruptcy of pltf., deft. — 
Bubman V. Hill (undated), Yearly Supreme Court 
Practice. 

1233. Striking out — Whether co-plaintiff entitled 
to withdraw — Interests of justice — Convenient 
prosecution of suit.] — An application, by a number 
of relators named in an information, to strike out 
the names of several of themselves, will not be 
granted, even though defts. will not be prejudiced ; 
unless it appears, either that, without the altera- 
tion, justice will be done, or that the suit cannot 
be so conveniently prosecuted if the alteration 
be not made. — A.-G. v. Cooper (1837), 8 My. Sc 
Cr. 258 ; 1 Jiir. 790 ; 40 E. R. 923, L. C. 

1234. Costs.] — One of several co- 

pltf s. obtained an order giving pltfs. leave to amend 
their bill striking out his name on his giving security 
for the costs up to &; including the summons. The 
bill was accordingly amended Sc was afterwards 
dismissed wjth costs for want of prosecution : — 
Held : on the appeal of one of the remaining 
pltfs. from both orders, that defts. ought not to 
be further troubled with the suit, but that the costs 
should extend to the time of the actual amendment 
as regarded the first-mentioned pltf., Sc that the 
order should be without prejudice to any question 
between the co-pltfs. — D rake v, Symbs (1861), 
3 De G. P. Sc J. 491 ; 30 L. J, Ch. 858 ; 4 L. T. 
102 ; 7 Jut. N. S. 399 ; 9 W. R. 427 ; 45 E. R. 
968, L. JJ. 
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1286. Striking out co-plaintill or co- 

plaintifYs & adding defendants — Security for costs.] 

— One of two co-pltfs. having refused to prosecute 
a suit commenced by his authority, liberty was 
given to the other co-pltf. to amend the bill by 
striking out the name of pltf. who refvised to 
proceed with the suit, & making him a deft., on 
giving security to defts. for their costs up to the 
time of the application to amend ; & pltf., so 
refusing, was ordered to pay the costs incidental 
to the amendment, & the costs of giving such 
security, as well as the costs of the application. — 
Brown v. Sawer (1841), 3 Beav. 698 ; 10 L. J. 
Ch. 240 ; 6 Jur. 600 ; 49 E, B. 236. 

1236. .] — One of several 

co-pltfs. has no absolute right to withdraw from an 
action & have his name struck out. 

An application by one or more of several 
defts. to have all proceedings stayed as between 
one of several co-pltfs. & themselves, or to have 
that co-pltf. ’s name removed from the record, on 
the ground that a compromise has been arranged 
to wliich the other co-pltfs. are not parties, is 
wholly irregular. 

In case of a difference between co-pltfs., the 
proper course is to make an order that the name 
of one of them should be struck out as pltf. & 
added as deft. But such an order will only be 
made on security being given for deft.’s costs. — 
Re Mathews, Oates v. Mooney, [1906] 2 Ch. 460 ; 
74 L. J. Ch. 650 ; 93 L. T. 168 ; 64 W. B. 76. 

1237. This action was 

brought by a second mortgagee & the mortgagor 
as co-pltfs. against first mortgagees & persons to 
whom the first mortgagees had contracted to sell 
the property under their power of sale, impeaching 
the proposed sale on the grounds that the power 
of sale had not arisen, or, if it had, then that the 
proposed sale was at an tmder-value. The action 
had duly proceeded & was ready for trial, when 
quite recently the second mortgagee transferred 
his second mortgage to the proposed purchasers, 
& thus ceased to have any further interest in the 
action, & the solicitors on the record for the two 
co-pltfs. stated that they were unable to prosecute 
the action further. Thereupon, the mortgagor 
made this application, asking that the name of the 
second rnortgagee might be struck out as a co- 
pltf., if necessary, that he might be added as a 
deft. 

The proper form of order imder the circum- 
stances is to give leave to amend by striking out 
the name of the second mortgagee as co-pltf. 
& adding him as a deft. ; but this can only be done 
on the terms of the mortgagor giving to the original 
defts. sufficient security for the costs of the action 
down to the present time. The costs of the 
present application & of the necessary amendments 
& of giving the secmity & any question of costs 
as between the former co-pltfs. will be reserved, 
to be dealt with at the trial (Warrington, J.). — 
Viola v, Hickman, [1912] W. N. 109. 

. T TT;: The action was 

brought by seven pltfs. on behalf of themselves 
& aU other the holders of debentures in deft, com- 
pany for the purpose of enforcing their security. 
Un a motion for the appointment of a receiver 
on the ground that the security was in jeopardy, 
no order w^ made except as to costs. A state- 
ment of claim was then delivered asking for costs 
o^y. The further pleadings introduced matters 
of a ^rsonal nature & allegations of misconduct 
against the board of directors. Two of pltfs. 


then desired to withdraw from the action 
took out a summons asking that their names might 
be struck off the record as pltfs. & added as defts. : 
—Held : the court had power to make the order 
in a proper case, where, as here, a paralysis of the 
action would take place if the order were not made. 
— Re Kent Coal Concessions, Tttd., Burn v, 
Kent Coal Concessions, Ltd., [1923] W. N. 328, 
C. A. 

1239. Refusal to concur in 

appointment of new trustee.] — When one of two 

co-pltfs. refuses to concur in the appointment of a 
solicitor, there being no solicitor on the record, the 
proper course is for the remaining pltf. to apply 
in chambers for the sole conduct of the cause on 
a summons taken out in person against the refusing 
pltf. only ; & a motion to strike out the name of 
the refusing party as pltf. & make him a deft, will 
be refused. — Butlin v, Arnold (1864), 1 Hem. & 
M. 715 ; 3 New Bep. 687 ; 10 L. T. 95 ; 12 W. B. 
671 ; 71 E. B. 313. 

1240. Two creditors of insolvent appointed 

trustees — ^Action by one in Joint names— Striking 
out name of other.] — Two creditors of an insolvent 
were appointed trustees under a composition deed. 
One of them never executed the deed, & the other 
brought an action of replevin in their joint names 
without the consent of the former. On an 
application by him to have his name struck out as 
a co-pltf., the court refused to interfere, there 
being no suggestion of fraud. — Emery v, Mucklow 
(1833), 10 Bing. 23 ; 2 Dowl. 735 ; 3 Moo. & S. 384 ; 
131 E. B. 813. 

1241. Proceedings by person holding power 

of attorney — Taken in own name.] — Jones & 
Saldanha V. Cturney, No. 1006, ante. 

1242. Whether one of two co-plaintiffs 

struck out — To enable prosecution of right against 
other.] — In 1912 an action was brought by two 
co-pltfs., consisting of a German company & an 
English company, against defts. Pltfs. alleged the 
infringement of a certain patent, which had been 
vested in the German company & had afterwards 
by assignment become vested in the English com- 
pany. The decision of tlie court was against 
pltfs., A the action was accordingly dismissed. 
Before the declaration of war with Germany both 
the German company & the English company 
gave notice of appeal. It appeared that during 
two years of the six years in respect of which 
damages might be recoverable, the patent had 
been o^ed by the German company, & for the 
remaining four years by the English company. 
Bespondents* contention was therefore that there 
were two independent causes of action in respect 
of the two periods of ownership of the patent ; 
& that as the appeal by the German company 
could not be heard during the continuance of the 
war the appeal of the English company should be 
allowed to proceed without them : — Held : the 
appeal must be suspended till after the conclusion 
of the war ; that it having been regarded as a 
convenient course that both claims should be com- 
bined in the same action & brought at the same 
time, they could not now be treated as having 
been brought separately ; & it was not practicable 
the respondents to ask that one of two co-appellants 
should be struck out, they themselves not having 
made any application to that effect. 

Neither of the co-pltfs. ask to be struck out. 
Neither of them would have a light to be struck 
out without an order of the court ; & I never 
heard of a case in which a deft, was entitled to say 
to the court : “ Please strike out one of these two 
pltfs. in order that I may have a good right against 
the other one.’* It seems to me that both the 
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pltfs. are co-pltfs. for better & for worse & they 
cannot act separately (Lord Cozbns-Hardy, 
M.B.). — ^Actiengesellschaft Fte Aniun Pab- 
BiKATiON IN Berlin &; Mersey Chemical Works, 
IAd. V. Levinstein, Ltd. (1916), 84 L. J. Ch. 842 ; 
112 L. T. 903, 964 ; 13 T. L. R. 226 ; 32 R. P. C. 
140, C. A. 

Solicitor acting without authority .] — See 

Solicitors, Vol. XLII., pp. 338, Nos. 3823 et aeq. 

Instituting proceedings.] — See 

Solicitors, Vol. XLII., pp. 339-341, Nos. 3834- 
3861. 

Joining parties.] — See Solicitors, 
Vol. XLII., pp. 342-343, Nos. 3867-3869. 

Effect of.] — See Solicitors, Vol. 

XLII., pp, 63-64, Nos. 661-667. 


Sub-sect. 3. — Defendants. 

See R. S. C., Ord. XVI., r. 11, p. 423, ante. 

Joinder of defendants.]— Sect. 6, ante. 

Joinder & addition a matter of discretion.] — See 

Sect. 6, sub-sect. 1, ante; Sect. 10, sub-sect. 1, 
ante. 

1243. Adding defendant — Consent of plaintiff — 
Whether essential.]— In an action on a bill of 
exchange against the acceptor, deft, sought to add 
the name of a company as defts., upon the follow- 
ing grounds ; It was alleged by deft, that the 
acceptance was given for the purchase -money 
of a ship which he had agreed to purchase of pltfs. ; 
that in entering into the agreement for such pur- 
chase he had acted as a trustee for the company, to 
whom the ship was afterwards conveyed in pur- 
suance of the agreement, & that pltfs. made 
fraudulent representations with regard to the ship, 
by reason of which the company had been put to 
useless expense, which they claimed to recover 
from pltfs. The court refused the application. 

I am quite clear . . . that the court ought not 
to bring in any person as deft, against whom the 
pltf. does not desire to proceed, unless a very 
strong case is made out, showing that in the 
particular case justice cannot be done without 
his being brought in (Denman, J.). — Norris v. 
Beazley (1877), 2 0. P. D. 80, 86 ; 46 L. J. Q. B. 
169 ; 35 L. T. 846 ; 26 W. R. 320. 

1244. ,] — In an action for tort 

for injury sustained by pltf. through defts.' 
negligence, defts. obtained an order under Ord. 
XVI., that third parties who it was alleged through 
their negligence had caused the injury should be 
added as defts. : — Held : defts. were not entitled 
to have such third persons made parties to the 
action. 

It appears to me repugnant to every principle of 
law & every notion of common sense, that a man 
can be forced to be a pltf, against his will, & be 
thus forced to sue another party whom he does not 
desire to sue, & whom he has not made a deft., 
by a proceeding had behind his back without his 
being served with a proper notice upon a summons 
or nue. If it were possible that a deft, could com- 
pel a pltf. to proceed against a second deft, as well 
as himself, at least it must be a preliminary con- 
dition that pltf. should be heard to object to such 
a proceeding (Cockburn, C.J.). — Horwell v. 
London Omnibus Co., Ltd. (1877), 2 Ex. D. 366 ; 
46 L. J. Q. B. 700 ; 36 L. T. 637 ; 26 W. R. 610, 
0. A. 

1245. .] — M. & R. entered into 

certain contracts with P. to build a mansion, & 
subsequently assigned to S. & Co. all their share, 
right, & interest in all moneys then or thereafter 


to become due & owing under, or which should be 
or become payable by P. in respect of any matters 
connected with or arising out of the said con- 
tracts. In an action by 8. & Co. against P. for 
an account & for payment of what was due to 
them imder the said contracts, P. moved under 
Ord. XVI., r. 11, that M. & R. should be added as 
parties to the action: — Held: although the 
Queen’s Bench Division had the same jurisdiction 
as that exercised by the Chancery Division in 
actions taking the shape of a gener^ dealing with 
the subject-matter, yet it was not within the 
simplicity aimed at in the Queen’s Bench Division 
to join the parties as defts., no relief being sought 
against them by pltfs., & the court would not join 
them as pltfs. without notice to them, & hearing 
them as to their interest & the terms on which 
the order should be made, — Sanders & Co. v. 
Peek (1884), 60 L. T. 630 ; 32 W. R. 462, D. C. 

1246. .] — G. & C. were the 

trustees of a settlement. C. died & X., his legal 
personal representative, lived in Ireland. M., the 
cestui que trusty brought an action against G., 
alleging a breach of trust by him & C. £ claiming 
payment by G. of the amount lost by the breach. 
A third-party notice by which G. claimed con- 
tribution from the estate of C., & the order giving 
leave to serve it on X. in Ireland, were set aside by 
the Court of Appeal without prejudice to an 
application by G. under Ord. X^^., r. 11, to add 
X. as a deft, to the action. On the application 
to add X. being made, it was opposed by pltf. : — 
Held : X. ought not to be added as a deft, against 
pltf.’s wish. — McCheane v. Gyles (No. 2), [1902] 
1 Ch. 911 ; 71 L. J. Ch. 446 ; 86 L. T. 217 ; 60 
W. R. 387 ; 46 Sol. Jo. 359. 

1247. .] — A limited company 

brought an action for misfeasance against a 
director who was chairman of the company. 
Deft, applied that his co-directors might be ^ded 
as defts., or that he might issue a third-party 
notice, claiming contribution from them ; — Held : 
where there was a joint Sd several liability, & pltf. 
elected to sue one person only, who was liable, he 
could not be compelled to sue the others, but he 
might issue a third-party notice. McCheane v. 
Gyles (No. 2), No. 1246, ante, followed. — Chalmers, 
Guthrie & Co., Ltd. v. Guthrie (1923), 156 L. T. 
Jo. 382. 

1248. ^ Person indirectly inte- 

rested.} — Moser v. Marsden, No. 1194, ante, 

1249. Several disputes arising 

out of one subject-matter.] — Montgomery v, Foy, 
Morgan & Co., No, 1208, ante. 

1250. No relief sought against 

third party.] — Pltfs. commenced an action against 
their agents, defts,, claiming to have an account 
of the rents received by them on behalf of pltfs. 
Defts. had received a notice from a third party to 
discontinue paying the rents to pltfs. as the third 
party claimed to be entitled to them as tenant 
of the premises. On a summons by defts. asking 
that the third party might be added as a deft, to 
the action : — Held : no order could be made for 
adding the third party as deft, against whom no 
relief was sought, but leave was given to issue a 
third-party notice to serve the same upon her. — 
Hood Barrs v. Frampton, Knight & Clayton 
(1924), 69 Sol. Jo. 125. 

1251. Service on added defendant — Sum- 

mons asking for leave to add.] — An action was 
brought against three defts., claiming 

in respect of their alleged conspiracy & false 
representations. Before the action could come 
on for trial one of defts. died. Administration 
was taken to his estate. Pltf. did not apply for 
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an order of course to continue the proceedings 
against the administrator, but he obtained in 
chambers an order givi^ him leave to amend the 
writ & statement of claim by adding the adminis- 
trator as a deft., & by m^ng allegations that 
the estate of the intestate had been benefited by 
reason of the matters complained of in the action. 
The administrator was served with notice of the 
summons on wliich this order was made, but did 
not appear on the hearing, & the order was 
drawn up on the production of an affidavit of 
service of the summons on him. The order as 
drawn up was dated as of a day prior to the date 
of the filing of the affidavit. The writ & state- 
ment of claim, having been amended in pursuance 
of the order, were served on the administrator. 
He then entered a conditional appearance & moved 
to discharge the order for irregularity : — Held : 
the order had been regularly made. But the 
administrator ought not to have been served with 
the summons, & the order must be amended 
by striking out the affidavit of service. The 
order, however, must bear date the day on which 
the affidavit was filed. — ^Ashley v. Taylou (1878), 
10 Ch. D. 768 ; 48 L. J. Ch. 406 ; 30 L. T. 673 ; 
27 W. R. 228. 


1252. Person brought In as third 

party by defendant — Added at trial without 
service.]— Hughes (H. A.), Ltd. v. Cook (A.) & Co., 
No. 1095, ante. 

Service of writ or notice.] — See 

R. S. C., Ord. XVI.) r. 11, p. 423, ante; r. 13, 
p. 433, post 

1268. — — Persons Jointly liable.] — It is the 
right of persons jointly liable to pay a debt to 
insist on being sued together. If, then, there are 
three persons so liable, the creditor sues two of 
them, & those two make no objection, the creditor 
may recover judgment against those two. But 
should he afterwards bring a further action against 
the third, that third may justly contend that the 
ttoe should be sued together. It is no answer to 
him to say that the other two were first sued & 
made no objection, for the objection is the objec- 
tion of the third, & not of the other two. Nor is it 
any answer to him to say that whatever he pays 
on the judgment against himself he may have 
allowed in account with the others, because he may 
fairly require, with a view to his right of account 
or contribution, to have the identity & the amount 
of the debt constituted & declared in one & the 


same judgment with his co-contractors. If, 
therefore, when the third is sued, & requires that 
the other two should be joined as parties, the 
creditor has to admit that be cannot join the other 
two because he has already recovered a judgment 
against them in the same cause of action, this is 
^uivalent to saying that he has disabled himself 
from suing the third in the way in wliich Lhe 
third has a right to be sued. I cannot think that 
the Judicature Acts have changed what was 
fomerly a joint right of action into a right of 
bringing several & separate actions ; & although 
the form of objectmg, by means of a plea in abate- 
ment, to the non-joinder of a deft, who ought 
to be included in the action, is abolished, yet I 
conceive that the application to have the person 
so omitted included as a deft, ought to be granted 
or refused, on the same principles on which a plea 
in abatement would have succeeded or failed 
(liOHD Oaibns, C. ).—— RendaUj V, Hamilton 
a879), 4 App. Cas. 604, 516, 516 ; 48 if 
706 ; 41 L. t 418 ; 28 W. R. 97, H. L. 


1254. .] — Since the abolition of pleas 

in abatement, the proper course for a deft, desirous 
of raising the objection of the non-rejoinder as a 
deft., of some one jointly liable with him, is to 
apply by summons at chambers, supported by 
an affidavit stating the facts, & showing that the 
person alleged to be jointly liable is within the 
jurisdiction to have the action stayed. — ^M ac- 
Arthur V, Hood & Miller (1886), Oab. & El. 
560, N. P. 

1266. .] — Where an action is brought 

against one only of several joint contractors deft, 
is entitled as of right, under Ord. XVI., r. 11, to 
have his co-contractors joined as defts. — Piixey 
V. Robinson (1887), 20 Q. B. D. 156 ; 57 L. J. 
Q. B. 54 ; 58 L. T. 110 ; 36 W. R. 269, D. C. 

1256. .] — WiLSONv. Balcarres Brook 

Steamship Co., No. 1197, ante, 

1257. .] — Robinson v, Geisel, No. 

1201, ante, 

1258. .] — Where a deft., who was 

sued upon a contract, showed a primd fade case 
that another was liable with him as joint con- 
tractor, the court, on deft.’s application, ordered 
that other person to be joined as a deft. — Fardell 
Traction Haulage Co., Ltd. v. Basset (1899), 
15 T. L. R. 204, G. A. 

1259. .] — In an action on a joint 

contract against one only of the joint contractors 
the court has jurisdiction, without obtaining the 
consent of pltf., to make an order requiring pltf. 
to odd the other joint contractor as a co-deft. 

Where, in an action on a contract against one 
deft, only, deft, shows reasonable grounds for 
believing that the contract was made with himself 
&; another person as joint contractors, he has, in 
the absence of special circumstances showing that 
it should not be made, a primd fade right to an 
order requiring pltf. to add that person as a co- 
deft. ; but the court will make the order without 
prejudice to the consideration at the trial of the 
question whether the contract was in fact joint, 

will so frame it as to protect pltf. in regard to 
costs if it should appear that that other person 
ought not to have been joined. In such a case 
the fact that deft, desires to have his alleged joint 
contractor added as a co-deft. in order that they 
may thereupon bring a joint counterclaim against 
X)ltf. is regarded by the court as an additional 
ground for making the order. 

Fardell Traction Haulage Co, v. Basset, No. 1258, 
ante, followed, & form of order adopted. — Norbury 
Natzio & Co. V, Griffiths, [1918] 2 K. B. 369 ; 
87 L. J. K. B. 952 ; 119 L. T. 90, C. A. 

1260. Joint di several liability — Third- 

party notice.] — C halmers, Guthrie Co., Ltd. 
V, Guthrie, No. 1247, ante, 

1261. Original parties agrbed as to necessity 

for addition.] — ^Byrnb v. Brown Diplock, 
No. 1207, ante, 

1262. Amendment altering character of 

action — Action against Lords of the Admiralty.] — 

The court being asked to convert an action against 
the Lords of the Admiralty for an injunction in 
respect of alleged trespass into a maintainable 
action, by giving pltfs. leave to amend the writ 
by suing the Lords individually adding as 
parties the servants of the Admiralty who were 
the trespassers, refused such leave dismi^ed 
the action, but without prejudice to any action 
maintainable by pltfs. — Raleigh v, Gosohen, 
[1898] 1 Ch. 73 ; 67 L. J. Ch. 69 ; 77 L. T. 429 ; 
46 W. R. 90 ; 14 T. L. R. 36 ; 42 Sol. Jo. 46. 

1268. Action for libel — Action against pub- 

lisher — Addition of proprietor,] — E dward v, 
Lowthrr, No. 1203, ante. 
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Parties In action for libel A; slander, see Libel 
A Slander, VoL XXXII., pp. 12 et 6eq. 

1264. — — Action against executors — ^Acci- 
dental omission — ^Limitation of action.] — In an 

action brought against three executors, the name 
of one appeared in the writ as H. instead of M. 
After the claim would have been barred by the 
statute as against M., who had acted as an executor, 
pltf. obtained an order to amend the writ by the 
substitution of M.’s name for H.*s : — Held : M. 
had been properly joined as a deft., A the case 
came within the discretion vested in a judge by 
Ord. XVI., r. 11. — Chalunor v, Roder (1886), 
1 8. L. R. 527, D. C. 

Parties in actions against personal representa- 
tives, see Executors A Administrators, VoL 
XXIV., pp. 729, Nos. 7669 et aeq. 

1265. Collision action — Joinder of party 

admitting liability.] — The W. H. Randall, 

No. 1196, ante. 

Admiralty actions in rem.] — See Admiralty, 

Vol. I., pp. 168, Nos. 070 et aeq. 

Alternative relief.] — See Sect. 6, sub-sect. 2, 

ante. 

Limitation of actions.] — See T.<imitation 

OF Actions, Vol. XXXII., pp. 636, Nos. 1880 et 
aeq. 

Patent actlons.]-->Sfcc R. S. C., Ord. LIIIa., 

Part LXI., post ; Patents A Inventions, Vol. 
XXXVI., pp. 774, Nos. 2639 et aeq. 

- — - Principal A agent.] — See Sect. 5, sub-sect. 2, 
ante. 

Representative actions — Application by 

person represented to be added as defendant.] — 

See Sect. 7, sub-sect. 4, ante, 

Service out of the jurisdiction.] — See 

R. 8. r., Ord. XI., Part XIII., ante. 

Torts — Separate & distinct causes of 

action.] — See Sect. 6, sub-sect. 3, ante, 

Costs.]— >S'cc R. S. 0., Ord. LXV., r. 1, 

post, 

1266. Striking out — Defendant improperly 
joined — Delivery of defence.] — Where the court is 
of opinion that a deft, is an improper party 
to an action, it will order the name of such 
deft, to be struck out of the record before the 
hearing, under Ord. XVI., notwithstanding he 
may have filed his statement of defence. — Val- 
T^NCE V. Birmingham A Midland Land A In- 
vestment Corporation (1876), 2 Ch. D. 369 ; 
24 W. R. 454 ; 2 Char. Pr. Cas. 296. 

Joinder of parties for purposes of dis- 
covery.] — See Discovery, Vol. XVIII., pp. 44, 
Nos. 24 et aeq. 


Sect. 11.— APPUCATIONS TO ADD, STRIKE 
OUT OR SUBSTITUTE. 

Sub-sect. 1. — In General. 

R. S. 0., Ord. XVI., r. 12. Any applications to add or strike 
out or substitute a plaintiff or defendant may be made to the 
Court or a Judge at any time before trial by motion or summonH, 
or at the trial of the action in a summary manner. 

Joinder of plaintiffs.] — See Sect. 2, ante. 

Joinder of defendants.] — See Sect. 5, ante. 
Substitution or addition of plaintiff.] — See Sect. 3, 
ante* 

Representative actions.] — See Sects. 6, 7, ante. 
Addition & striking out on non-joinder or mis- 
joinder.]— iS'ee Sect. 10, ante. 

1267. Mode Of application — ^Not ex parte.]— An 

alteration In the parties to an action will not be 


made upon an ex parte application « — Tildesley 
V, Harper (1876), 3 Ch. D. 277 ; 2 Char. Pr. Cas. 
263. 

1268. .] — An application to add a 

deft, to an action must not be made ex parte,— 
Be CoLBECK, Hall v, (^olbeck (1887), 36 W. R. 
269. 

Application by person represented to be 

added as defendant.] — See Sect. 7, sub-sect. 4, 
ante, 

1269. Application by person not party.] — M. F. 

having taken out an originating summons asking 
for a declaration as to his right to certain property 
bequeathed by the will of his father, a great- 
granddaughter of the testator, & the Dowager 
Lady P., the legal representative of testator’s 
eldest son, appeared before the master & applied 
to be added as defts. to the summons on the ground 
that they were interested in the property in 
question. No notice had been given that the 
granddaughter intended to appear, but a letter 
had been received from the solicitors for the 
Dowager Lady P., notifying an intention to apply 
to the master to be added as a deft. 

The question arose as to whether tlie applicants 
could apply of their own motion to be added as 
parties, it being suggested that the R. 8, C, did 
not provide for sucui a case, & that Ord. XVI., 
r. 11, only provided for the adding of persons, not 
already parties to the action, by the court, either 
of its own motion or upon th<» application of a 
person already a party to the action. The ques- 
tion of procedure was adjourned to the judge, but 
in the meantime both applicants took out sum- 
monses formally applying to be added as defts. : — 
Held : according to the practice of the court, a 
person not a party to the proceedings can apply 
to be added as a party, A it was for the benelit of 
all concerned that such a party should be added as 
early as possible, A that the respective applicants 
wo^d of course be joined at their own risk as to 
the costs occasioned by their joinder, A that they 
should file affidavits showing shortly the grounds 
upon which their applications were based. — 
Be POWLBR (1916), 142 L. T. Jo. 94. 

1270. Evidence In support of application — Con- 
sent of existing plaintiff.] — Pennington v, Caley, 
No. 1220, ante. 

1271. Application by some of several plaintiffs 
to be struck out — Remaining plaintiff respondent 
to summons.] — ^An application by some of several 
pltfs. that the applicants might be struck out, 
the remaining pltf. being a respondent to the 
summons, is irregular A will be refused. — Parr v. 
General, etc., Hyndk ate (1898), Yearly Supreme 
Court Practice. 


Sub-sect. 2. — Time for Application. 

At any time before trial by motion or sum- 
mons " — “ Or at the trial in summary manner.”] 

— See R. S. C., Ord. XVI., r. 12, supra. 

“ At any stage of the proceedings.”] — See 
R. S. C., Ord. XVI., r. 11, p. 423, ante. 

1272. .] — ^1‘krforming Right Society, 

Ltd. V, London Theatre of Varieties, Ltd., 
No. 1204, ante. 

1278. Necessity for prompt application — Where 
no Impediment existing.] — ^An objection by a deft, 
that other persona should have been joined as 
pltfs. should be made promptly, A may not be 
postponed till the hearing where no impediment 
exists to raising the objection at once.* — Sheehan 
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Sect 1 1 . — Applications to add, strike out or substitute 
Sub-sect, 2. Sects. 12, 13, 14 15.] 

V, Great Eastern Ry, Co. (1880), 16 Ch. D 
69 ; 60 L. J. Ch. 68 ; 43 L. T. 432 ; 29 W. K. 69 

1274. After delivery of defence.] — V allance v. 
Birmingham & Midland Land & Investment 
CORPN., No. 1266, ante. 

1275. At trial — Adding defendants — ^Assignee o 
defendant’s interest.] — Since the Judicature Act 
as before it, a pltf. in an action to restrain an 
aUeged obstruction to ancient lights cannot obtain 
an injunction unless he proves substantial damages. 
An inquiry as to damages will not be directed 
where pltf. has opened a case of substantial damage 
& has failed to prove it. 

Order made at the trial to add as a co-deft. a 
person to whom deft, had assigned his interest 
pendente lite. — Kino v. Rudkin (1877), 6 Ch. D. 
100 ; 40 L. J. Ch. 807. 

1276. Adding plaintiffs.]— In April, 1876, 

an agreement was entered into between pltfs. & 
deft, for the purchase by them of a patent. In 
Jan. 1877, pltfs. brought an action to have the 
agreement set aside on the ground of fraud. 
l)eft., by his defence, denied the fraud ; by way 
of counterclaim claimed to have the agreement 
specifically performed. During the progress of 
the evidence it turned out that, a few days after 
the date of the agreement, pltfs. had transferred 
all their patent rights to a limited company. 
Upon the application of pltfs. at the trial of the 
action, the court allowed the pleadings to be 
amended, by adding the company as pltfs. — 
Ruston V. Tobin (1880), 49 L. J. Oh. 262. 

1277. .] — House I’roperty & In- 

vestment Co. V. H. P. Horse Nail Co., No. 1228, 
ante, 

1278. .] — Frankijn v, Franklin, 

No. 1126, ante, 

1279. Principal & agent.] — H ughes (H. A.), 

Ltd. V. Cook (A.) & Co., No. 1095, ante. 

1280. Adding or substituting plaintiff.] — 

Showell V. WiNKUP, No. 1074, ante. 

1281. .]— White v, London General 

Omnibus Co., No. 1075, ante. 

1282. Adding parties becoming necessary — 

In further proceedings.] — Leave was given at the 
trial to amend the pleadings by adding any 
parties who might be necessary in any further 
proceedings. — B rowne v. Peto (1899), as reported 
in 16 T. L. R. 131 ; on appeal, [1900] 2 Q. B. 053, 
C. A. 

1283. Judgment — ^Not after final Judgment.] — 

A decree was made in 1875 against the Corpora- 
tion of Birmingham as the sanitary authority of 
Birmingham, granting a perpetual injunction to 
restrain them from allowing sewage to flow into 
a river, the injunction being suspended for five 
years to give the borough an opportimity to 
execute certain works. At the expiration of that 
period pltfs. desired to enforce the injunction, 
but in the meantime the B. T. & R. Board had 
succeeded to the rights & liabilities of the Corpora- 
tion of Birmingham in respect of the sewage. 
The Vice-Chancellor held that imder Ord. XVI. 
liberty could be given to pltfs. to amend their bill 
by making the B. T, & R. Board parties. On 
appeal : — Held : such an amendment could not 
be made after final decree, & the decree could 
only be enforced against the board by an action. 

A.-G. V. Birmingham Corporation (1880), 16 
Ch. D. 423 ; 43 L. T. 77 ; 29 W. R. 127, C. A. 

1284. .] — ^A party cannot be joined as 

deft, in an action after linal judgment. — Heard 
V. Borgwardt, [1883] W. N. 173. 


1286. After Judgment pronounced — Before 

drawing up & entry.] — Where judgment in a fore- 
closure action had been pronounced but had not 
been drawn up & entered, & it was discovered that 
there were puisne mortgagees, leave was given 
under R. S. C., 1883, Ord. XVL., r. 11, to amend 
the writ & statement of claim by making the 
puisne mortgagees defts. — Keith v. Butcher 
(1884), 25 Ch. D. 760 ; 53 L. J. Ch. 640 ; 60 L. T. 
203 ; 32 W. R. 378. 

1286. After Judgment passed & entered — 

Beneficiary’s action for administration — Omission 
to make executor party.] — This was a beneficiary’s 
action for the ewiministration of the personal 
estate of a testator, &; partition or sale of real 
estate devised by testator. Judgment had been 
passed & entered. In the prosecution of inquiries 
in chambers, it was discovered that an executor 
named B., who had not proved at first, had come 
in & proved, & ought therefore to have been a 
party. 

Counsel for pltf. moved to have the judgment 
& pleadings amended by adding B. as a deft. 

The judge considered that the better course 
was to make an order, that B. appearing by counsel 
& submitting to be bound by the judgment in the 
same manner as if he had been originally made 
a party to the action, further proceedings be 
carried on against him in the same manner as if 
he had been an original deft, to the actions. — 
Me Dracup, Field v. Dracup, [1892] W. N. 43 ; 
36 Sol. Jo. 327 ; sub nom. Re Dramp, Field v. 
Dramp, 92 L. T. Jo. 355. 

Decree In Admiralty action.] — See Action, 

Vol. I., p. 172, No. 834. 

1287. Whether on appeal — Action by assignee 
of debt.] — A firm of builders delivered to pltfs. a 
document in the following terms : ''Re Building 
Contract, South Lambeth Road. In considera- 
tion of money advanced from time to time we 
hereby charge the sum of £1,080, which will become 
due to us from J. R. on the completion of the 
above buildings, as security for the advances, & 
wo hereby assign our interest in the above- 
mentioned sum until the money with added interest 
be repaid to you.” Pltfs. gave notice to the 
J. R. named in the document, & brought this 
action against him to recover the amount ; — 
Held : the document was not ” an absolute assign- 
ment (not purporting to be by way of chai*ge 
only) ” within sect. 25 (6) of the Judicature Act, 
1873, & pltfs. could not recover in the action. 

No relief can be given to pltfs. in this action as 
it is constituted. It is admitted as between the 
pai’ties to this action that considerably less than 
£1,080 is duo to the pltfs. in respect of their 
advances. In the absence of Smith & Co. [building 
contractors] the amount due from them to pltfs. 
cannot be ascertained. An account taken in 
this action of the advances would not bind Smith 
& Co. Nor could the matters in question, on the 
footing that pltfs. have a mere equitable assign- 
ment, be finally determined in the absence of 
G. T. Smith, who has or seems to have had an 
adverse claim to the £1,080 under the documents 
of Aug. 18, 1896. Counsel was unquestionably 
right when he admitted that the pltfs.’ case failed 
uSess it came within the 26th section. The 
trial has taken place, &: it is not possible now to 
make any amendment by adding parties or 
otherwise (Chitty, L.J.). — Durham Bros. v. 
Robertson, [1898] 1 Q. B. 766, 774; 67 L. J. 
Q. B. 484 ; 78 L. T. 438, C. A. 

1288. Adding trade union trustees as 

defendants.] — I must say that in my view the 
action was at the outset not properly constituted, 
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the persons in whom the funds of the association 
^ leg^y vested not having been made parties 
1 ? ?* • baye never known of an action of this 
Kina in which the trustees or the company in 
whom the funds were vested, the misapplication 
of wmch was sought to be restrained, were not 
brought before the court. By Ord. XVI., r. 11, 
however, power is given to the court or a judge, 
upon such terms as may be deemed just, to add 
names of any parties, either as 
pltfs. or (^fts., who ought to be joined, or whose 
pre^nce before the court may be necessary to 
enable the court effectually & completely to 
adjudicate upon & settle all the questions involved 
in ^e action. That applies of course to the 
coim of original jurisdiction ; but by Ord. LVIII., 
r. 4, the Court of Appeal has all the powers & 
duties as to amendment or otherwise of the High 
^u^. It appears to me that under those rules 
the trustees have now properly been made parties 
to the action as defts. (Stirling, L.J.). — Howdbn 
V. Yorkshire Miners’ Assocn., [19031 1 K. B. 
308, 3^ ; 72 L. J. K. B. 176 ; 88 L. T. 134 ; 19 
T. L. R. 193, C. A. ; affd. sub nom. Yorkshire 
Miners Assocn. v. Howden, [1906] A. C. 266, 
H. L. 


Actions by & against trade unions, see Trade & 
Trade Unions, Vol. XLIII., pp. 126, Nos. 1277 
ei aeq. 


Sect. 13.-~PR0CEEDINGS WITHIN AIR NAVIGA- 
TION ACT, 1920. 

R. S. C., Ord. XVI., r, 18A. (o) Where in any proceedings 
within a. 9 of the Air Navigation Act, 1920. against the owner 
of an aircraft or a person to whom an aircraft has been demised 
let or hired out such owner or person is desirous of joining any 
person as defendant in such proceedings pursuant to that section 
an application for that purpose shall be made by a summons. 

(6) Such application may and If the Court or Judge requires 
it but not otherwise shall bo supported by an affidavit of the 
facts on which the applicant relies as entitling him to the order. 

(c) On the hearing of the summons the Court or Judge may 
as a condition of the order require the applicant to give an 
undertaking to indemnify the plaintiif against the costs of and 
occasioned by the joinder of the other i)erson as defendant and 
any costs which the plaintiff may be ordered to pay to such 
person and to abide by any order which the Judge at the trial 
or the Court or a J udge in the event of there being no trial may 
make as to any costs which such Judge or Court or Judge deem 
it reasonable that the applicant should pay to the plaintiff or 
the other person. Any such undertaking shall be embodied in 
the order made on the summons and a copy thereof shall be 
signed by the applicant. 

id) Where a person is added as a defendant under this Rule 
the writ shall be amended accordingly and an amended copy 
thereof shall be filed and the added defendant shall be served 
with the amended WTlt or with notice in lieu of service thereof 
as the case may be and the proceedings shall be continued as if 
the added defendant had originally been made a defendant. 


Sect. 14.— PARTNERS. 

See R. S. C., Ord. XLVIIIa., Part LTV., posf. 


Sect. 12.— AMENDMENT AND RE-SERVICE OF 
WRIT ON ADDED OR SUBSTITUTED DE- 
FENDANT. 


R. S. C., Ord. XVI., r. 18. Where a defendant is added or 
substituted, the writ of summons shall be amended accordingly 
and the plaintiff shall, unless otherwise ordered by the Court 
or a Judge, file a copy of the writ as amended and serve the 
new defendant with such amended writ or notice in lieu of 
service thereof in the same manner as ori^nal defendants are 
served and the proceedings shall be continued as if the new 
defendant had originally been made a defendant. 

Re-servlce of amended writ.] — See Part XI., 
Sect. 7, ante. 

1289. Dispensing with service & amendment.] — 

Where two actions had been ordered to be con- 
solidated, on an application by pltf. to add new 
defts. to the consolidated action before trial, & 
to make W., one of the present defts., a party to 
the action in a representative character, the court, 
under Ord. XVI., ordered that the proposed new 
defts. should be added without service of any 
writ, & that W. be made a deft, in his representa- 
tive character without any further indorsement 
on any writ — such order to take effect unless the 
new defts. & W. should respectively show cause 
to the contrary within eight days after service 
thereof. — Re Wortley, Gulley v. Wortley, Re 
WoRTLEY, Harvard (Harward) v. Storey (1876), 
4 Ch. D. 180 ; 46 L. J. Oh. 182 ; 26 W. R. 296. 

1290. Death of plaintiff after leave obtained to 
add defendant — Service of original writ, order to 
car^ on, & order adding new defendant.]— This 
action was commenced on July 17, 1880, by a 
sole pltf. against a sole deft. Pltf. died on 
Dec. 20, 1880, after delivery of statement of claim, 
& on Feb. 11, 1881, his executors obtained a 
common order to revive. Pltfs. had obtained 
leave to add a new deft., but the order was not 
drawn up. The Master of the Rolls directed 
copies of the original writ & the order to revive 
& the order adding the new deft, to be served upon 
him, — Austen v. Bird, [1881] W. N. 129. 


Sect. 15.— INFANTS. 


R. S. C., Ord. XVI., r. 16. Infauts may sue as plaintiffs by 
their next friends, in the manner heretofore practised in the 
Chancery Division, and may, in like manner, defend, by their 
guardians appointed for that purpose. Married women may 
sue and be sued as provided by the Married Women's Property 
Act, 1882. 

— I*, ig. An Infant shall not enter an 

appearance except by his guardian ad htem. No order for the 
appointment of such guardian shall bo necessary, but the 
solicitor applying to enter sucli appearance, shall make and 
file an affidavit in the Form No. 8 in Appendix A., Part II., 
with such variations as circumstances may require. 


— r, 19 . Every infant served with a 

petition or notice of motion, or summons in a matter, shall 
appear on the hearing thereof by a guardian ad litem In all 
cases in whicli the appointment of a special guardian is not 
provided for. No order for the appointment of such guardian 
shall be necessary, but the solicitor by whom he appears shall 
previously make and file an affidavit as in the last Rule 
mentioned. 

— _ r. 20. Before the name of any person 

shall be used In any action as next friend of any infant, or other 
party, or as relator, sucli person shall sign a written authority 
to the solicitor for that purpose, and the autiiority shall be 
filed in the central office, or In the district registry if the canse 
or matter Is proceeding therein. 

r. 21. In all causes or matters to which 

any infant or person of unsound mind, whether so found by 
inquisition or not, or person under any other disability, is a 
party, any consent as to the mode of taking evidence or as to 
any other procedure shall, If given with the consent of the 
Court or a Judge by the next friend, guardian, committee, or 
other person acting on behalf of the person under disability, 
have the same force and effect as if such party were under no 
disability and had given such consent. Provided that no such 
consent by any committee of a lunatic shall be valid as between 
him and the lunatic unless given with the sanction of the Lord 
Chancellor or Lords Justices sitting in Lunacy. 


The references which appear below are^ unless 
iheneiae indicated, to Infants & Childben, Vol. 
iXVIII. 

Legal proceedings on behall ot Infant.] — See 

^ol. XXVIII., pp. 295 et seq. 

By next friend.] — See Vol. XXVIII., pp. 

196-304, 312-316, Nos. 1612-1633, 1742-1788. 

Inquiry as to propriety of proceedings.] — 

fee Vol. XXVIII., pp. 300, 301, Nos. 1669-1693. 
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Sect. 15 .—Infant 0 . Seda. 16. 17 18J 

By solicitor without next friend.] — See 

Vol. XXVIII., p. 804, Nos. 1634-1630. 

Proceedings as poor persons.] — See Vol. 

XXVIII., pp. 304, 306, Nos. 1637-1041. 

Concurrent actions.] — See Vol. XXVIII., 

pp. 305, 306, Nos. 1642-1666. 

EfTect of attainment of majority.] — See 

Vol. XXVIII., pp. 806-308, Noe. 1668-1687. 

- — Judgment.]— Vol. XXVIII., p. 808, 
No.s. 1688-1699. 

Relief in respect of defect in proceedings.] 

See Vol. XXVIll., pp. 308-310, Nos. 1700- 
1710. 

Remedy against solicitor appointed by 

next friend.]— Vol. XXVIII., p. 810, No. 1711. 

Costs.]— Vol. XXVIII., pp. 810-317, 

Nos. 1730-1815. 

Legal proceedings against infants.] — See Vol. 
XXVIII., pp. 317 et eeq. 

Representation of infant.] — See Vol. 

XXVIII., pp. 317 et aeq. 

Guardian ad Utem.]— Vol. XXVIII., 

pp. 818-320, Nos. 1821-1861. 

Service of writ, etc.]— .S'ee R. S. C., Oid. 

IX., r. 4, p. 317, ante; Ord. XVI., r. 44, p. 445, 
jiosi ; Ord. LV., r. 27, Pait LXXI., Sect. 18, post ; 
Vol. XXVIII., pp. 320-321, Nos. 1863-1876; 
Husband <fe Wife, V ol. XXVII., p. 391, No. 3859 
<fe Supp. 

Pleading.]— Vol. XXVIII., pp. 321- 

323, Nos. 1877-1897. 

Admission by failure to deny.] — See R. S. C., 

Ord. XIX., r. 13, Rjlkadinq, p. 38, ante. 

Proceedings in default of appearance.] — 

See R. S. C., Ord. XIII., r. 1, p, 386, ante; Vol. 
XXVIII., p. 323, Nos. 1898-1900. 

Discovery & Interrogatories.] — See R. S. O., 

Ord. XXXI., r. 29, p. 516, post; Discovery, 
Vol. XVIII., p. 61, Nos. 177-181. 

Attainment of majority during proceed- 
ings.]— Vol. XXVIII,, p. 323, Nos. 1901- 
1905. 

Judgment.]— Vol. XXVIII., pp. 323- 

326, Nos. 1906-1940. 

Injunction.]— Vol. XXVIII,, p. 326, 

Nos. 1941-1945. 

Appeal.]— .SVc Vol. XXVIII., p. 326, No. 

1940. 

Costs.] — See Vol. XXVIII., pp. 32(V-328, 

Nos. 1947-J965. 

Special case.]— R. S. C., Ord. XXXIV., 
r. 4, p. 523, post. 

Compromises & consents.]— R. S. C., Ord. 
XXII., rr. 15, 16, Yearly Supreme Court Practice; 
Vol. XXVIII., pp. 329-332, Nos. 1966-2005. 

Acquiescence & laches.] — See Vol. XXVIII., 
pp. 332-334, Nos. 2006-2012. 

Birth of infant after action commenced.] — See 
Vol. XXVIII., p. 334, Nos. 2013-2016. 


Sect. 10.— MARRIED WOMEN. 

a T* • • • Married women may sue and 

1882 '*^'^ ^ provided by the Married Women’s Property Act, 

The references which appear below are, unless 
otherunse indicated, to Husband & Wife, VoL 
.YX P XI , 

I^gal proceedings by & against married women 

— Under Married Women’s Property Act, 1882 

Capaolty to sue or be sued.]— .sVe Vol. XXVII . 
pp. 248-249, Noa. 2181-2190. 


Security lor oosts.] — See Vol. XXVII., 

pp. 249-260, Noe. 2191-2198. 

Actions In formA pauperis.] — See 

Vol. XXVII., p. 260, Nos. 2199-2201. 

Undertakings in damages.] — See 

Vol. XXVII., p. 250, Nos. 2202-2206. 

Third-party procedure.] — See Vol. 

XXVII., p. 261, Nob. 2206-2207. 

Pasrment Into court.] — See Vol. 

XXVII., p. 261, No. 2208. 

Damages recovered separate property.] 

See Vol. XXVII., p. 261, Nos. 2209-2210. 

Change of parties by marriage, etc.] 

- Nee R. S. C., Ord. XVII., p. 462, post, 

Limitation of actions.] — See Vol. 

XXVII., p. 261, Nos. 2211-2212. 

Service when husband & wife both defen- 
dants.] — See R. S. 0., Ord. IX., r. 3, p. 817, arde, 

Joinder of causes of action.]— Nee R. 8. O., 

Ord. XVIII., r. 4, Pleading, p. 143, ante ; Vol. 
XXVII., p. 261, No. 2213. 

Special case.]— Nee R. S. C., Ord. XXXIV., 

rr. 4, 5, p. 623, post, 

Restraint on anticipation or alienation.] — 

See Vol. XXVII., pp. 101 et seq, 

Removal of restraint.] — See Vol. 

XXVII., pp. 124 et seq, 

Liability of wife for ante-nuptial obliga- 
tions.]— Nee Vol. XXVII., pp. 176, Nos. 1442 
et seq. 

Contracts of wile during coverture.] — See 

Vol. XXVII., pp. 178, Nos. 1403 et seq, 

Cheques of married woman trader — Right 

to sue bank for dishonour of cheques.] — See 
Bankers, Vol. III., p. 217, No. 652. 

Wrongs of wife during coverture.] — See 

Vol. XXVII., pp. 213, Nos. 1844 et seq. 

Separation agreements.] — See Vol. XXVII., 

pp. 219 et seq, 

Discovery, interrogatories, etc.] — See Vol. 

XXVII., pp. 261-252, Nos. 2214-2219 ; &, 

generally, Discovery, Inspection & Interroga- 
tories, Vol. XVIII. 

Compromise of actions.] — See Vol. XXVII., 

p. 252, No. 2220. 

Judgments against married women — Con- 
tracts during coverture.] — See Vol. XXVII., pp. 
252-253, Nos. 2221-2226 ; Appendix F., No. IB., 
Yearly Supreme Court Practice. 

— — Ante-nuptial obligations, & torts 

during coverture.] — See Vol. XXVII., p. 263, 
No. 2226 ; Appendix F., No. Ic., Yearly Supreme 
Court Practice. 

Under R. S. C., Ord. XIV.]— Nee Vol. 

XXVIl., pp. 263-254, Nos. 2227-2232 ; Ap- 
pendix F., Nos. 5a, 5b, Yearly Supreme Court 
Practice. 

Judgment for costs.] — See Vol. 

XXVII., p. 254, Nos. 2233-2235. 

Execution — Husband entitled or liable to.] 

See R. S. C., Ord. XLII., r. 23, Part XLVIl., 
Sect. 22. 

Property restrained from anticipa- 
tion.]— Nee Vol. XXVII., pp. 118, Nos. 961 et seq. 

Receivers.]— Nee Vol. XXVII., pp. 

264-255, Nos. 2286-2242. 

— — Garnishee proceedings.] — See Vol. 

XXVII., pp. 265-266, Nos. 2244-2247. 

Sequestration of property subject to 

restraint.] — See Exjscution, Vol. XXI., p. 600, 
Nos. 1866-1867. 

Attachment & committal.] — See Vol. 

XXVII., p. 266, Nos. 2248-2260. 

Payment out of court — ^Affidavit of no 

settlement.]— Nee Vol. XXVII., pp. 266-267, Noa. 
2251-2268. 



485 


Pajit XIX. — Parties. 


tepmto •zamlmtloii.]— £r«e, now, 
I>aw of Property Act, 1026 (c. 20), s, 167 (2). 

COits.]— 5ee Vol. XXVII., pp. 267-268, 

Nos. 2260-2277. 

partiss by marriage, etc.] — See 
R. 8. C., Ord. XVII., p. 462, poet. 

Leg^ proceedings between husband dc wife — 
Remedies for protection of private property.] — 

See Vol, XXVII., pp. 258-260, Nos. 2278-2287. 

J? tort.]— Nee Vol. XXVII., pp. 260-280, 
Nos. 2288-2296. 

-In contract.]— Nee Vol. XXVII., pp. 209, 

Nos. 1820 et aeq, 

— — foquiry as to ownership of property.] — 
Nee Vol. XXVII., pp. 260-261, Nos. 2206-2303. 

Crinmal proceedings between husband & wife.] 
—Nee Vol. XXVII., p. 261, 

Rights & liabilities In bankruptcy proceedings.] 
—Nee Vol. XXVII., pp. 261-202. 

Matrimonial causes.]— Nee Vol. XXVII., pp. 
262 et aeq. 


Compromise or settlement of action by lunatic — 
Money paid Into court.] — See R. H. C., Ord. XXII., 
r. 16, Yearly Supreme Court Practice ; Vol. 
XXXIII., p. 237, No. 1641. 

Discovery, Inspection & Interrogatories*] — See 
Discovery, etc., Vol. XVIIT., pp. 61-63, 119, 
188, Nos. 182-198, 680, 1378. 

Execution.]— iS'ca Vol. XXXIII., p. 238, No. 
1642 ; Execution, Vol. XXI., p. 423, Nos. 62-6.3. 

Charging orders.]— iS'ea Execution, Vol. 

XXI., pp. 649, 660, Nos. 2279-2282. 

Special case.]— R. S. C., Ord. XXXIV., 
rr. 4, 6, p. 623, poat. 

Committees & receivers.]— Vol. XXXIII., 
pp. 189 et aeq, 

OUences, penalties & proceedings.] — See Vol. 
XXXIII., pp. 270 et aeq. 

Costs.]— >SVc Vol. XXXIII., pp. 238 et aeq. 


Sect. 17.— LUNATICS AND PERSONS OF UNSOUND 
MIND. 

R. 6. C., Ord. XVI., r. 17. Whero lunatics and persons of 
unsound mind not so found by inquisition might respectively 
immediately before the Ist November, 1875, have sued as 
plaintiffs or would have been liable to be sued as defendants 
in any action or suit, they may respectively sue as plaintiffs 
in any action by their committee or next friend according to 
the practice of the Chancery Division, and may in like manner 
defend any action by their committees or guardians appointed 
for that purpose. 

The referencea which appear below are, unless 
otherwise indicated, to Lunatics & Persons of 
Unbound Mind, Vol. XXXIII. 

Jurisdiction of Chancery Division.] — See Vol. 
XXXIII., pp. 163 et aeq. 

Parties — Actions by & against lunatics so found 
—The committee.]— Vol. XXXIII., p. 230, 
Nos. 1421-1432. 

“ Substitution of other committee or 

party.]— Vol. XXXIII., p. 231, Nos. 143.3- 
1438. 

Actions by & against lunatics not so 

found— Next friend.]— >566 R. S. C., Ord. XVI., 
r. 20, p. 433, ante; Vol. XXXIIT., pp. 231-232, 
Nos. 1439-1466. 

Guardians ad litem.] — See Vol. 

XXXIII., pp. 232-234, Nos. 1456-1486. 

Foreign curator or tuteur.] — See Vol. 

XXXIII., pp. 234-236, Nos. 1487-1493. 

Change in capacity subsequent to commence- 
ment of proceedings.]— >566 Vol. XXXIII., p. 237, 
Nos, 1630-1640. 

Change of parUes.]— >566 R. S. C., Ord. XVII., 
p. 462, poat. 

Service on lunatic.] — See R. S. C., Ord. IX., 
r. 6, p. 317, ante ; Ord. XVI., r. 44, p. 445, poat ; 
Vol. XXXIII., pp. 235-236, Nos. 1494-1521 ; 
Husband & Wife, Vol. XXVTI., p. 391, No. 
3868. 

Default of appearance.] — See R. S. C., Ord. 
XIII., r. 1, p. 386, ante. 

Dispute as to capacity.] — See Vol. XXXIII., 
p. 236, Nos. 1522-1526. 

Action not beneficial to lunatic.] — See Vol. 
XXXIII., pp. 236-237, Nos. 1527-1629. 

No admission In pleading by non-denial.] — See 
R. S. C., Ord. XIX., r. 13, p. 38, ante. 

Consent by person of unsound mind — As to 
mode of tal^g evidence or other procedure.] — 
See R. S. C., Ord. XVI., r. 21, p. 433, ante ; Vol. 
XXXIII., p. 234, No. 1478. 


Sect. 18.— POOR PERSONS. 

R. S. C., Ord. XVI., r. 22. Any person obtaining a certiffoate 
und(‘r this order shall be admitted to take or defend or be a 
party to any legal proceedings in the High Court of Justice 
(except bankruptcy proceedings and criminal causes or matters) 
as a poor person on the terms and conditions mentioned in the 
subsequent Rules of this Order. Provided that the following 
matters shall not be deemed to be criminal matters within the 
exception to this Rule, viz. : — 

(0) Applications to the CoiU’t to order a Justice or Justices 

In Petty or Quarter Sessions to state a case. 

ih) Applications for eortlorari, mandamus, or proliibitlon 
directed to such a Justice or Justices ; and 

(c) The hearing of such cases stated and applications. 

— - — r. 23. A eortifleate under this Order 

means a certificate issued by the Law Society or by any pro- 
vincial Law Society (after Inquiry by a Commlttoo appointed 
by the Society and approved by the Lord Chancellor and herein- 
after called the Committee), signed by two members of the 
Committee present at the inquiry and certifying — 

(1) that tho poor person is not worth a sum exceeding 60L 

(excluding wearing apparel, tools of trade and the 
subject-matter of such proceedings), or in special 
circumstances a sum not exceeding lOOf. ; and 

(2) that the usual income from all sources of the poor person 

does not exceed 21. a week, or In special circumstances 
a sum not exceeding 41. a week ; and 

(3) in matrimonial oauses where tho wife is tlie poor person, 

In addition to (1) and (2), either— 

(a) that the poor person and her husband are not 

worth the amount specified in (1), and that 
tlieir joint income does not exceed the amount 
apetifled in (2), or 

(b) that it is reasonable in the ciroumstanoes that 

the poor person should bo admitted to take 
defend or be a party to the proceedings as a 
poor person ; and if so whether the pro- 
ceedings are limited to such proceedings as 
are necessary to enable tho applicant to 
obtain security for her costs or are to extend 
to any, and what, further or other proceed- 
ings ; and 

(4) that the poor person has reasonable grounds for taking 

or defending or being a party to proceedings in the 
High Court or Court of Appeal ; and 

(5) tho name and address of the solicitor who has been 

nominated and has consented to conduct the pro- 
ceedings on behalf of the poor person (hereinafter 
called the conducting solicitor). 

T, 24. The Committee may require any 

person claiming a certificate to make an affidavit or statutory 
declaration as to any facts upon which the claim for a certificate 
is based. 

P, 26. Tho certificate shall be filed by 

the conducting solicitor — 

(1) in the Central Office if the matter is proceeding or intended 

to proceed In London in the Chancery Division or 
King's Bench Division ; 

(2) in the Principal Probate Registry If the matter is pro- 

ceeding or Intended to proceed in London in tho 
Probate Divorce and Admiralty Division ; 

(3) in the District Registry of the High Court if the matter 

is proceeding or intended to proceed in a District 
Registry. 
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Sect. 18 . — Poor persons,’] 


R. S. C., Ord. XVI., r. 26. Every certificate complying on the 
face of it with the requirements of Rule 28 of tms Order and 
purporting to be signed as provided by that Rule shall be 
accepted by the Central Office or by the Registry as the case 
may be for the purpose of filing. 

r. 27. On the filing of the certificate there 

shall be Issued to the conducting solicitor a memorandum of 
such filing bearing the stamp of the office where such certificate 
is flJed and in all subsequent proceedings the production of such 
memorandum shall be sufficient evidence that a certificate In 
accordance with Rule 23 of this Order has been duly filed. 

r. 28. (1) No court fee shall be payable In 

respect of the filing of the certificate nor in respect of the memo- 
randum to be issued under Rule 27 of this Order and after such 
filing the poor person named in the certificate shall not be liable 
for any court fees and unless the Court or a Judge shall otherwise 
order no poor person shall be liable to pay costs to any other 
party or be entitled to receive from any other party any profit 
costs or charges. 

(2) Except as provided by this Order no solicitor or counsel 
shall take or agree to take or seek to obtain any payment fee 
profit or reward for the conduct of the proceedings or for out-of- 
pocket or office expenses and any solicitor or counsel so doing 
shall be guilty of contempt of court. 

(3) If any such payment fee profit or reward shall be made 
given or promised the certificate may be ordered to be taken off 
the file in which case the poor person shall not afterwards be 
admitted in the same proceedings as a poor person unless other- 
wise ordered. 

(4) The Committee may from time to time allow such pay- 
ments of money to be made by the poor person to the solicitor In 
respect of out-of-pocket expenses (not including office expenses) 
as they may consider just. 

(5) The Committee may require a poor person in a matrimonial 
cause or In any other proceedings where in the opinion of the 
Committee the special circumstances so require to deposit with 
them or as they shall direct in order to cover the out-of-pocket 
expenses of the conducting solicitor any sura of money not 
exceeding in the first instance the sum of 6/., and if such deposit 
shall in relation to the proceedings be found insufficient such 
furtlier sum as the Committee may direct. Every sum so 
deposited shall be utilised by the Committee only for the pay- 
ment to the solicitor of any out-of-pocket expenses (not including 
office expenses) properly incurred in the course of the proceedings 
and any surplus shall be repaid to the poor person. 


r. 29. The Court or a J udge may at any 

time (and whether or not any application be made by any Law 
Society or by any person for that pu^ose) discharge the certifi- 
cate and direct it to be taken off the file and thereupon the poor 
person shall not be entitled to the benefit of this Order in any 
proceedings to which the certificate relates unless otherwise ordered. 

(2) The Committee may discharge the certificate at any time 
before it has been filed, whether or not any application be made 
for its discharge. 

r, 80. ( 1 ) No poor person nor any solicitor 

conducting the proceedings for him shall discontinue settle or 
compromise such proceedings without the leave of the Court or 
a Judge or of the Committee. 

(2) No poor person shall discharge any solicitor or counsel 
acting for him ^thout the leave of the Court or a Judge, or, in 
the case of a solicitor, the Committee, 

(3) No solicitor or counsel acting for a poor person shall be 
at liberty to discontinue his assistance unless he satisfies the 
Court or a Judge, or, in the case of a solicitor, the Committee 
that he has reasonable ground for so discontinuing. 

— — j.. 3 ^, ( 1 ) If whenever the poor person 

(or in matrimonial causes when the wife is the poor person she 
or her husband) becomes possessed of means beyond those 
stated in the certificate, the poor person shall forthwith and 
from time to time report the matter to the conducting solicitor. 

(2) When the matter comes to the notice of the conducting 
solicitor whether by means of such report or otherwise, he shall 
forthwith report it in writing to the Committee which nominated 
him. 


_ — - — T. 31 A. In matrimonial causes every petition 

and answer shall be drawn by a barrister and signed by him and 
proofs of the witnesses shaU bo furnished to him with the 
instruction to draw the petition or answer. 


r. 31 b. 


Costs ordered to be paid to or by a 
In taxing such costs the Taxing 


poor person sliall be taxed, xu taxing suen costs the Taxini 
Master may allow any out-of-pocket expenses (but not offic 

of the proceeffingj 

Where it appears to tlie Court or a Judge that the specif 
circumstances of the case require it, the Codrt or a Judge ma 


X- m 7Z r .. Court or a Judge may order to 

be paid to the conducting solicitor out of any money recover^ 
by the poor person, or may charge in favour of the conStaa 
solicitor upon any real or personal property recovered by a poor 


person such sum in respect of costs (not including fees of counsel) 
as would have been allowed to the solicitor on taxation between 
himself and his client if he had been retained by his client in the 
ordinary manner (less such amount as may be recovered from 
any other party), or such other sum in respect of costs as to the 
Court or Judge may seem fit, provided that the total amount 
so to be paid out for profit costs, or so charged upon the said 
property for profit costs, shall not in either case exceed one- 
fourth of the amount or value recovered and remaining after 
the deduction therefrom of all proper disbursements made by 
the solicitor. 


R. S. G., Ord. XVI., r. SlD. Every notice of motion or sum- 
mons on behalf of a poor person (except an application for the 
discharge of his solicitor) shall be signed by his solicitor, and it 
shall be the duty of such solicitor to take care that no application 
be made without reasonable cause. 

r. SlDD. (1) Where proceedings to which a 

g oor person is a party are ordered to be transferred to a County 
ourt, the proper officer of the Supreme Court shall, on the 
application of the conducting solicitor and on the filing of a 
copy of the order, send by post to the Registrar of the County 
Court the certificate admitting the party as a poor person. 

(2) Where a person has proceeded in a County Court as a 
poor person, there shall be no appeal as a poor person from the 
County Court to the High Court without the leave of the J udge 
of the County Court or of a Divisional Court of the High Court. 

(3) Where such leave has been granted, the conducting 
solicitor shall file with the proper officer of the Supreme Court 
the certificate admitting the party as the poor person and either 
a certificate that such leave has been granted in the County 
Court or a copy of an order of the High Court granting such 
leave, and thereupon a memorandum of such filing shall be 
issued to the conducting solicitor and the provisions of this 
Part of this Order shall apply. 

r. 31 E. There shall be no appeal as a poor 

person to the Court of Appeal by any one admitted to take or 
defend or be a party to any legal proceedings under the Rules 
of this Order without leave of the Court or of the J udge before 
whom the matter is heard or of the Court of Appeal. 

— r. 3lP. If any person who has not taken, 

defended or been a party to any legal proceeding as a poor person 
in the High Court and any party to proceedings in a Court other 
than the High Court from which an appeal lies direct to the 
Court of Appeal shall be admitted on an appeal to the Court of 
Appeal as a poor person on obtaining a like certificate as Is 
provided by the Rules of this Order for the High Court and 
upon such certificate being filed in the Central Office the pro- 
visions of the preceding rules shall mutaiis mutandis apply to all 
proceedings in the Court of Appeal. 

— r. 310. Nothing In the Rules of this Order 

shall operate as a stay of any proceedings unless so ordered by 
the Court or a J udge or by the Court of Appeal. 

Y. 31h. Rules 22 to 3lG (inclusive) of this 

Order shall apply to (a) proceedings for divorce or other matri- 
monial causes, and (6) proceedings on the Crown side of the 
King’s Bench Division. 

Proceedings by poor persons in District Regis- 
tries — Under Matrimonial Causes Acts .] — See 

R. S. C., Ord. XXXVa., p. 631, post. 

Remittal of action to county court .] — See 

County Courts, Vol. XIII., p. 486, Nos. 351- 
362. 

Discharge of solicitor — Poor persons suing for 
divorce — Disclosure of petitioner’s letters inciting 
wife to commit adultery .] — See Husband & Wife, 
Vol. XXVII., Supp. 

Matrimonial causes — Pauper suitors .] — See 

Husband & Wife, Vol. XXVII., p. 477, Nos. 
5060-6052 ; Supp. (PiNK v. PiNK (ifoO)). 

1291. Whether court has discretion — Costs of 
previous action in respect of same subject-matter 
unpaid.] — Where a pltf., having failed in one 
action, commences a second action for the same 
matter, the second fiction must be stayed until 
the costs of the first action have been paid. 

In such a case a judge properly exercises his 
discretion in refusing the pltf. leave to sue in 
formd pauperis. 

It was a matter within the discretion of the 
judge of the court below, the court of first instance, 
whether he would refuse or grant the permission 
to sue in formd pauperis (Lord Hbrschbll). — 
M‘Cabb V. Bank of Ireland (1889), 14 App. 
Gas. 413 ; 69 L. J. P. 0. 18 ; 01 L. T, 416 ; 

W. R. 267, H. L. 



Part XIX. 

.J— See, flow, B. S. C., Ord. XVI., r. 22, 

p. 485, ante, 

1292. Party with no cause of action — ^Not 
entitled to sue as poor person.}— A party is not 
entitled to sue in jormd pauperis^ if, on his own 
affidavit, the court can see that he has no cause of 
action. — Re Cobdett (1868), 27 L. J. Ex. 199 ; 
8vh nom. Ex p, Cobbett, 3 H. & N. 156 ; 30 
L. T. O. S. 322 ; 22 J. P. 99 ; 4 Jur. N. S. 145 ; 

6 W. B. 282 ; 167 E. B. 426. 

See, now, B. S. C., Ord. XVI., r. 23 (4), p. 435, 
ante. 

1298. Means of poor person — *‘Not worth a 
sum exceeding . . . ” — Ascertainment of means.] 

— I think tliat the expression “ worth £26 ” 
means, not that a man actually has £25, but 
what a banker means when he says in answer 
to an inquiry that a customer is good for £25. . . . 
Suppose a man says, “ I have £40, but I have a 
family to support & I want the £40 for them,” 
is that any answer ? The rule does not make a 
computation between a man’s possessions, but 
simply calls attention to his possessions, meaning 
thereby what he is good for at the time (BuckIuEY, 
L.J.). — Kydd V . Liverpool Watch Committee, 
[1908] W. N. 26 ; 24 T. L. B. 267 ; 72 J. P. 113 ; 
62 Sol. Jo. 223, C. A. 

1294. Annuity subject to restraint — 

Restraint capable of removal.] — A married woman 
in receipt of a yearly income of £62 without power 
of anticipation obtained an ex parte order for 
leave to prosecute in formd pauperis an action in 
which she was sole pltf. Upon the application of 
the defts. to dispauper her : — Held : the married 
woman was not a person “ not worth £25 ” within 
the meaning of Ord. XVI., r. 22, & must be dis- 
paupered. 

Now this lady is in possession of that annuity, 

& it is an annuity to which a restraint attaches by 
reason of the contract contained in the marriage 
settlement ; but it must not be lost sight of that 
under comparatively recent legislation it is com- 
petent for a judge of this division, if he thinks it 
is for the benefit of the married woman, so far to 
release or remove that restraint as to enable her 
to charge her interest notwithstanding that she is 
so restrained, &, therefore, although in terms it is 
a contractual & operative restraint, the fact must 
not be left out of sight that it is a restraint wliich 
is capable of being removed if &; so far as removal 
be for the benefit of the married woman ; it is 
therefore a restraint qualified to that extent. . . . 

It is my duty to dispauper her & I must make 
an order to that effect, & inasmuch as defts. have 
been compelled to take these proceedings for the 
purpose of getting the order set aside, the costs 
of this application must be theirs in any event 
(Eve, j.). — Re Atkin’s Trusts, Smith v, Atkin, 
[1909] 1 Ch. 471, 476 ; 78 L. J. Ch. 307 ; 99 L. T. 
877 ; 63 Sol. Jo. 61. 

1295. Valuable crops on farm — ^Restraint 

on sale or removal.] — A farming tenant who has 
valuable crops on his farm, but no other property, 
will not be admitted to defend in formd pauperis, 
although he has in the suit been restrained from 
selling or removing the crops. — Bidqway v, 
Edwards (1874), 9 Ch. App. 143 ; 29 L. T. 906 ; 
22 W. B. 288, 0. A. 

1296. Increased means of poor person — Applica- 
tion to dispauper — Costs of application.] — Be 

Atkin’s Trusts, Smith v. Atkin, No. 1294, ante, 

1297. Beyond those stated In certificate.] — 

The Poor Persons Buies should contain a definite 

imperative obligation on every person admitted 
to sue or defend as a poor person to inform the 
court of any change in his income or assets which 
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would take him out of the class of persons for 
whom the Poor Persons Buies were intended 
(McCardie, j.). — Cooper v. Mirron (1927), 43 
T. L. B. 683. 

Puty to report to conducting solicitor 

— Report by solicitor to committee.] — See, now, 

B. S. C., Ord. XVI., r. 31, p. 436, ante, 

1298. ‘‘Proceedings In the High Court of 
Justice — Election petition — Costs.] — An unsuc- 
cessful candidate at an election of guar^ans of 
the poor for a parish having been admitted to 
take proceedings as a poor person under Ord. 
XVI., rr. 22-31, presented a petition under the 
Municipal Corporations Act, 1882, & the Local 
Government Act, 1894, to have it determined that 
two of the successful candidates had not been 
duly elected & that petitioner & another un- 
successful candidate had been duly elec^d in 
their stead. Petitioner did not give security for 
costs pursuant to sect. 89 of the Act of 1882 as 
amended by the later Act. On an application by 
one of the successful candidates in that behalf : — 
Held : petitioner not having given security, the 
petition should be struck off the file, on the 
ground (1) that sect. 89 of the Act of 1882 in 
proving that petitioner should give security for 
costs was imperative & absolute & applied equally 
whether a petitioner had or had not been admitted 
to take proceedings as a poor person under the 
Buies ; or (2) the proceedings which petitioner 
was seeking to take in so far as they took place 
before the election court would not be “ pro- 
ceedings in the High Court of Justice ” within 
the meaning of r. 22, from the costs of which alone 
a poor person was exempted ; (3) the costs for 
which a petitioner was required to give security 
by sect. 89 included costs from which a poor 
person was not exempt. — Everett v, Griffiths 
(No. 2), [1923] 1 K. B. 130 ; 92 L. J. K. B. 293 ; 
128 L. T. 360; 87 J. P. 49; 21 L. G. B. 121, 
D. C. ; affd, on other grounds, [1923] 1 K. B. 138, 

C. A. ; subsequent proceedings, [1924] 1 K. B. 941. 

Appeal to House of Lords — Costs .] — See 

Nos. 1304-1308, post, 

1299. Right of audience of person admitted as 
poor person — Former practice.] — ^A person who 
has been admitted to sue as a pauper, but to 
whom no counsel has been assigned, is entitled to 
be beard in person. — Tucker v, Collinson (1886), 
16 Q. B. D. 562 ; 55 L. J. Q. B. 224 ; 54 L. T. 
263 ; 34 W. B. 354 ; 2 T. L. B. 313, C. A. 

See, now, B. S. C., Ord. XVI., r. 23, p. 435, ante, 

1300. Compromise of proceedings — Fraudulent 
conspiracy to cheat solicitor of costs.] — In an 
Admiralty action for wages pltfs. & defts. com- 
promised the action by payment to each of pltfs. 
of a certain sum in discharge of the claim & costs. 
Pltfs. left the country without paying their 
solicitors’ costs : — Held : by the Court of Appeal, 
as there was no evidence that the parties had 
made the settlement with the intention of depriving 
pltfs.’ solicitors of their lien for their costs, defts. 
ought not to be ordered to pay pltfs.’ taxed costs. 

The general rule is correctly laid down in 
Chitty’s Archbold’s Practice (13th ed.), p. 143, 
where, after some observations on the subject of 
solicitor’s liens, it is said : “So the court will 
exercise it,” that is, its equitable interference to 
enable the solicitor to proceed in the action for 
his costs, “ though no such notice,” that is, of his 
lien, “ has been given in cases where it is clearly 
made out that there has been some collusion or 
fraudulent conspiracy between the parties to 
cheat the solicitor of his costs. But unless such 
notice has been given, or there has been such 
collusion or fraudulent conspiracy, the client. 
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— Poor per sons, Sect, 19: Sub-aecL 1.] 

although he sues in formd pauperis^ may com- 
promise with the other party & give him a release 
without the intervention of his solicitor, & the 
solicitor in such a case can afterwards look to his 
client only for paymt'nt, & cannot proceed in the 
action” (Ltndijby, L.J.). — The Hope (1883), 8 
P. D. 144, 140 ; 62 L. J. P. 63 ; 49 L. T. 158 ; 32 
W. R. 269 ; 5 Asp. M. L. O. 126, O. A. 

c, now, B. S. C., Ord. XVI., r. 30, 

p. 436, ante. 

Costs.! — See Solicitors, Vol. XTJT., pp. 267, 
Nos. 2901 et seq, 

1301. Appeal in form& pauperis — Costs 

incurred before making of order for leave to 
appeal.] — ^An order for leave to appeal in fomid 
pauperis takes effect only from the date at which 
it was made ; costs therefore incurred before that 
date are not affected thereby. — Levine v, Serling, 
[1914] A. C. 666 ; 83 L. J. P. C. 295 ; 111 L. T. 
356, P, O. 

1302. Unsuccessful appeal — Sum paid 

into court by respondents.] — Appellant appealed 
in formd pauperis from a decision of the county 
court, on an application to redeem weekly pay- 
ments imder the Workmen’s Compensation Act. 
A sum to which pltf. was entitled by weekly pay- 
ments had been paid into court. On the appeal 
being dismissed : — Held : appellant "would not be 
ordered to pay costs. — Cositcllo v. Brown (1924), 
132 L. T. 149, C. A. 

1808. Frivolous & vexatious appeal — 

Abuse of process.] — The court has discretion to 
order an unsuccessful appellant, although a poor 
person, to pay costs, if the appeal is so frivolous 
& vexatious as to amount to an abuse of the 
process of the court, but will not exercise that 
^cretion against such an appellant when there 
is no evidence of misconduct on his part in resj^ect 
of the appeal. — Drummond v, Kervey (1927), 
138 L. T. 200 ; 44 T. L. R, 14, D. 0. 

1304. Appeal to House of Lords — Taxation.] 

— On taxation of a pauper appellant’s costs of a 
successful appeal, the fees of the House & the fees 
of counsel are to be disallowed, & tlie solicitor is 
to have his costs out of pocket with a reasonable 
allowance to cover office expenses, including 
clerks, etc. — Johnson v, Lindsay & Co., [1892] 
A. 0. no, H. L. 

1305. Liability of impecunious litigant 

who retains solicitor.] — -Where an impecunious 
person ^ allowed to appeal to the House of Lords 
in forma pauperis, the B. S. C. not being applicable, 
& there being no rules or practice of the House 
prescribing the assignment of a solicitor to a 
pauper appellant, or regulating the liability of 
such appellant for costs as between him & his 
solicitor, the contract between the pauper appellant 
& his solicitor must be taken to be the ordinary 
one, so that from the moment of the retainer of 
the solicitor by him, so long as the retainer holds 
good, although he has no means to pay, he is 
liable to pay costs in the same way as any other 
unpecumous litigant who employed a solicitor 
would be liable. — Re Raphael, Ex p, Salomon, 
[1899] 1 Ch. 853 ; 68 L. J. Ch. 309 ; 80 L. T. 226 ; 
47 W. B. 330 ; 43 Sol. Jo. 299 ; on appeal, 68 
L. J. Ch. 766 ; 81 L. T. 479, C. A. 

1306. Costs not awarded In pauper 

oases.] — Upon an application that an unsuccessful 
appellant in formd pauperis should be ordered to 
pay respondent’s costs on the groimd that he had 
not applied to have counsel assigned to him, but 
had Ini^ructed & paid counsel to argue the appeal, 
A; that it was evident that he was possessed of 


means : — Held : there were no facts with regard 
to appellant’s means before their lordsl^s, & 
that even if it had been shown upon affidavit 
that he had paid counsel’s fees it would not have 
been a sufficient ground to orier him to pay the 
respondent’s costs. — Nieroth v. Boilbau (1886), 
2 T. L. R. 478, H. 1.. 

1307. .] — We [House of Lords] 

do not give costs in a pauper case (Lord 
Halsbury, L.C.). — Wyman v, baterbon, [1900] 
A. C. 271, 292, H. L. 

1808. .]— The Scots Act of 1424, 

c. 46, which, dealing with pauper cases, gives to 
the successful party costs, does not apply to the 
practice of the House of Lords which had been 
established for many years & could not be altered 
because of an early Scots statute which had not 
in contemplation an appeal to the House of Lords. 
The House of Lords has power under the Appellate 
Jurisdiction Act, 1876, s. 11, to regulate its own 
procedure, & the rule that no costs are given in 
pauper cases should bo adhered to (Lord Cave). — 
M‘Alinden V, Nimmo (James) & Co., Ltd., [1920] 
A. C. 39 ; 88 L. J. P. C. 131 ; 121 L. T. 686 ; 63 
Sol. Jo. 722 ; 12 B. W. C. O. 293, H. L. 

1309. Judgment with costs against pauper 

in default — Reinstatement for trial — ^Terms.] — A 
person admitted to sue in formd pauperis against 
whom judgment with costs has been obtained at 
the trial for default of appearance is not entitled 
as a matter of course to have the action reinstated 
for trial without payment of costs. — Jacobs v, 
Cbusha, [1894] 2 Q. B. 37 ; 63 L. J. Q. B. 626 ; 
70 L. T. 624 ; 42 W. B. 387 ; 38 Sol. Jo. 837 ; 
9 R. 392, C. A. 

Husband’s liability for wife’s costs — 

Successful appeal from order of Justices.] — See 
Husband A Wife, Vol. XXVII., p. 670, No. 6292. 

Wife’s costs — Whether payment or security 

ordered.] — See Husband A Wife, Vol. XXVII., 
p. 423, Nos. 4289-4292. 

Order for costs in matrimonial suits.] — 

See Husband A Wife, Vol. XXVII., p. 477, 
Nos. 6050-6062 ; Supp. 

Costs of King’s Proctor.] — See Husband 

A Wife, Vol. XXVII., pp. 480-487, Nos. 6165- 
6167, 6184. 

1310. Taxation of costs — Costs out of pocket 
only — ^No allowance in respect of solicitor’s re- 
muneration of coimsel’s fees.] — ^Where pltf. sues 
in formd pauperis, A obtains a verdict, whatever 
be the amount recovered, nothing is to be allowed 
on taxation of costs in respect of fees to pltf.’s 
counsel or by way of remuneration for the services 
of pltf.’s attorney. — D ooly v. Great Northern 
By. Co. (1864), 4 E. A B. 341 ; 3 C. L. K. 110 ; 
119 E. B. 131 ; suh nom, Dewley v. Great 
Northern By. Co., 24 L. J. Q. B. 26 ; 24 L. T. 
O. S. 132 ; 1 Jur. N. S. 228 ; 3 W. B. 76 ; subse- 
quent proceedings (1860), 2 E. A E. 576. 

1311 . ]— Under R. S. C., 1883, 

Ord. XVI., rr. 24, 26, 26, 27, 31, a successful pltf. 
in an action in formd pauperis tried before a judge 
A jury is entitled upon taxation as against deft, 
to costs out of pocket only, A cannot be allowed 
anything for remuneration to his solicitor or fees 
to counsel. — Carson v, Pickersgill A Sons 
(1886), 14 Q. B. D. 869 ; 54 L. J. Q. B. 484 ; 62 
L. T. 960 ; 49 J, P. 612 ; 33 W. R. 689 ; 1 T. L. B. 
400, C. A. 

1312. Reasonable allowance to cover 

office expenses.] — Johnson v, Lindsay A Co., 
No. 1304, ante* 

1318 , Where pltf., suing as 

a poor person, has recovered judgment with costs, 
A the defts. have not acted unreasonably within 
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R. S. 0., Ord. XVI„ r. 80, in defending the action, 
the taxing master can tax the out-of-pocket 
expenses under Ord. XVI., r. SO, having regard to 
Ord. XVI., r. 29, & defts. must pay the sum 
allow^ under that head, & no more. The 
practice of allowing a reasonable sum for office 
expenses dc clerks' time, which was approved in 
appeals in formd pauperis has been applied to 
actions by poor persons, & there seems to be no 
reason for doubtmg its correctness. 

Johnson v. Lindsay Co„ No. 1804:, ante, applied. 
— Land! v. Oabl Rosa Opera Oo., I^td., [1919] 
W. N. 278, 282, n. 

1814. Security for costs — Right to appeal not 
made sublect to.] — A party who has sued or 
defended in formd pauperis in the court below is 
entitled to appeal as a pauper without either giving 
security for costs or obtaining special leave so to 
appeal. 

I cannot think that the right of appealing in 
formd pauperis can be made subject to the limita- 
tion of giving security for costs ; for if it were, 
the practical result would be that a pauper could 
never appeal (Wright, J.). — Biggs v, DAONAUi, 
[1895] 1 Q. B. 207 ; 64 L. J. Q. B. 221 ; 16 R. 
262, D. 0. 

Discharge of previous order made 
on ground of poverty — ^Leave to appeal in forma 
pauperis obtained subsequently.] — ^An order in the 
usual form requhing an appellant to give security 
for the costs of the appeal on the ^ound of poverty, 
& containing a stay of proceedings until security 
is given, ceases to operate if, within the time 
limited for giving security, appellant obtains an 
order for leave to prosecute the appeal in formd 
pauperis. — Will6 v. 8t. John, [1910] 1 Oh. 701 ; 
79 L. J. Oh. 239 ; 102 L. T. 383 ; 26 T. L. R. 405 ; 
64 Sol. Jo, 457, 0. A. 

See^ also. Solicitors, Vol. XLll., p. 258, Nos. 
2919, 2920. 

Appeals.] — See, now, R. S. (\, Ord, XVT., 
rr. 31 b, 31f, p. 436, ante ; <&, generally. Part 
LXXVII., post. 

1816. Leave to appeal — Former practice.] 

— ^When a party has obtained the common order 
to sue in formd pauperis at any stage of the suit, 
it will carry him through all subsequent stages ; 
& no special order is requued to enable him to 
appeal without payment of a deposit, — D rknnan 
V. Andrew (1866), 1 Ch. App, 300 ; 14 L. T. 30 ; 
14 W. R. 444, L. 0, 

1817. Application by party who 

has not previously sued or defended as poor person.] 

— ^Where a party who has not sued or defended as 
a pauper in the court below applies for leave to 
appeal in formd pauperis, the couii will follow by 
analog Ord. XVI., rr. 22, 23 & 24, not the old 
practice as to such appeals. 

A married woman suing without a next friend, 
her husband not being a party, applied for leave 
to appeal in formd pauperis : — Held : her husband 
as well as herself must make the affidavit required 
by r, 22. — Ee Robeeth, Kiff v. Roberts (1886), 
33 Oh. D. 205 ; 35 W. R. 176, 0. A. 

1818. .] — Application for 

leave to appeal in formd pauperis to the Court of 
Appeal by a party who has not sued or defended 
in formd pauperis in the court below must be made 
ex parte to the Court of Appeal. Upon such 
an application the provisions of Ord. XVI., rr. 22, 
23, 24, as to proceedings by or against paupers, 
must be followed by analogy, as though they were 
in terms made applicable to appeals. — Ex parte 
Goldberg, [1893] 1 Q. B. 417 ; 62 L. J. Q. B, 127 ; 
68 L. T. 142 ; 41 W. R. 210 ; 9 T. L. R. 162 ; 37 
Sol. Jo. 174 ; 4 R. 232, C. A. 


1819. Certificate of Independent 

counsel.] — Petition for special leave to appeal in 
formd pauperis refused on the merits. It wae 
explained tnat in accordance with English practice, 
so far as the same was applicable, the absence of a 
certificate signed by Independent counsel, that is 
who hod not appeared in the court below, was 
not in itself a sufficient groimd for a local Court 
of Appeal refusing leave to appeal in si milar form 
from the court of first insifiince. — MrroHEix v. 
New Zealand Loan Co., Ex p, Mitchell, [1904] 
A. C. 149 ; 73 I.. .T. P. O. 17 ; 89 L. T. 83, P. C. 

1820. .] — Deft., against 

whom judgment has been given in the court of 
first instance & who applies for leave to appeal 
against that judgment in formd pauperis, mu^ be 
treated as being in the position of a person desirous 
of “ suing ” in formd pauperis within the mean- 
ing of Ord. XVI., r. 23, & must therefore produce 
an opinion of counsel that he has reasonable 
grounds for proceeding.— M brriman v. Geach, 
[1913] 1 K. B. 37 ; 82 L. J. K. B. 87 ; 107 L. T. 
703 ; 57 Hoi. .lo. 140. 

1321. Application for — To whom 

made.] — In an action for negligence pltf. suing as 
a poor person, recovered £10 damages before 
Bray, J., & a jury. Hhe applied ex parte to the 
Court of Appeal tor leave to appeal. Her ground 
of appeal was that Bray, J., had wrongfully with- 
drawn from the jury certain items of special 
damage : — Held : under Ord. XVI,, r. Sic, it was 
optional to apply for leave to appeal either to the 
judge before wliom the matter had been heard, 
as to the Court of Appeal, there was no precedent 
for an application to the Court of Appeal before 
applying to the judge who heard the matter, & 
the court in li earing the present application, must 
not be taken to be establishing a precedent. It 
was better that application should be made to the 
judge who i)resided at the trial, as he hod all the 
facts before Jiim. As the coui’t with the present 
case had h(‘ard the application, it would decide 
the matter, & on its merits the application must 
be refused. — Capell v. Russell (1916), 140 
L, T. Jo. 68, 0. A. 

1322. Application by respondent for leave 

to appear as poor person — Opinion of counsel.] — 

Respondent to an appeal will be allowed to appear 
in formd pauperis to resist the appeal without 
producing an opinion of counsel. — Handford v, 
Clarke (George), Ltd., [1907J 1 K. B. 181 ; 
76 L. J. K. B. 70 ; 90 L. T. 176 ; 23 T. L. R. 127 ; 
61 Sol. Jo. 100 ; 9 B. W. C. C. 136, C. A. 

Appeal to House of Lords — Costs .] — See 

Nos, 1304-1308, ante. 

Appeal from County Court .] — See County 

Courts, Vol. XIII., p. 533, No. 847. 


Sect. 19.— ADMINISTRATION AND EXECUTION 
OF TRUSTS, ETC. 

Sub-sect. 1. — Appointment of Person or 

Persons to Represent Unascertained 

llBIR-AT-IiAW, NKXT-OF-BaN, CLASS, ETC. 

R. S, C., Ord. XVL, r, 32. (a) lu any case in which the right 
of an heir-at-law, customary heir, or the next-of-kln or a class 
shall depend upon the construction which the Coiurt or a Judge 
may put upon an instrument, and it shall not he known or shall 
he dimcult to ascertain who Is or are such heir-at-law, customary 
heir, or next-of-kln or class, and the Court or Judge shall con- 
sider that in order to save expense or for some other reason It 
will he convenient to have the questions of oonstruotion deter- 
mined before such heir-at-law, customary hehr, next-of-kln, or 
class shall have been ascertained by means of inquiry or other- 
wise, the Court or Judge may appoint some one or more persons 
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Sect. 19. — Administration and execution of trusts, 
etc, : Svb-aecL 1.] 

to represent such heir-at-law, customary heir, next-of-kin , or 
c»88, the Judgment of the Court or Judge in the presence 
of such persons shall be binding upon the heir-at-law, customary 
heir, next-of-kin, or class so represented. 

(ft) In any other case in which an heir-at-law, or customary 
heir, or any next-of-kln or a class shall be interested in any 
proceedings the Court or Judge may, if, having regard to the 
nature and extent of the interest of such persons or any of 
them, It shall appear expedient on account of the difficulty of 
ascertaining such persons, or in order to save expense, api)oint 
one or more persons to represent such heir, or to represent all 
or any of such next-of-kin or class, and the Judgment or order 
of the Court or J udge in the presence of the persons so appointed 
shall be binding upon the persons so represented. 

Persons suing & sued on behalf of themselves 
& others.]— R. S. C., Ord. XVI., r. 9, p. 415, 
ante. 

Trustees^ executors & administrators — Suing & 
sued in representative capacity.]— R. S. C., 
Ord. XVI., r. 8, p. 413, ante. 

Originating summons for partial administration 
by executors, etc.]— /See R. S. C., Ord. LV., r. 3, 
Part LXXI., Sect. 14, post. 

Ad m i n istration of deceased’s estate by court — 
Representative parties.] — See Executors & Ad- 
ministrators, Vol. XXIV., p. 703, Nos. 7921- 
7928. 

Necessary parties.] — See Executors & 
Administrators, Vol. XXIV., pp. 753-763, 
Nos. 7813-7920. 

Administration of trusts — Proceedings by & 
against trustees.]— /See Trusts, Vol. XLIII., 
pp. 791-796, Nos. 2290-2338. 

- — — Proceedings by & against cestuls que trust.] 

—■See Trusts, Vol. XLIII., pp. 796-799, Nos. 
2339-2366. 

Administration of trusts by court.] — See Trusts, 
Vol. XLIII., pp. 836 et seq. 

Companies — Actions & proceedings by & against.] 

—See Companies, Vol. IX., pp. 665 et seq, 

1328. Rule not applicable where members of 
class ascertained. ]-LThis was an originating 
summons to determine on the construction of a 
will whether the members of a class, who were 
all ascertained, took per capita or per stirpes. 
The summons was taken out by a beneficiary, 
whose inter^t it was to contend that the parties 
took per stirpes, Defts. were executors, one of 
whom was beneficially interested in contending 
that the parties took per capita. No one else had 
been served. A difficulty was raised that sufficient 
parties were not before the court. 

The judge said as all the parties were ascertained 
he could not, under Ord. XVI., r. 32, appoint 
the persons before the court to represent the sub- 


The difficiilty was overcome in this case by 
counsel on either side now receiving instructions 
from paHies nor previously before the court. 

The judge said the proper course to adopt was 
m the first instance to serve the executors only, 
applying in clmmbers to liave it ascertained who 
were the parties interested, & who ought to be 
[1887^ ^ardiner, Jones v. Gardiner, 

c Class of which no member in existence — 
Si^clently represented by trustees — Unborn 
cimdren.]--^nds were devised to testator’s 
\^dow for life, & after her decease to all & every 
the lawful children of his son W. J. Uving at the 
time of the widow’s decease or thereafter to be 
bona, ^ tenants in common & their respective 
^irs & assigns. After the death of the widow 
W. J. being m possession of the lands, a partition 
action was brought in Feb. 1882, to which the ten 
existing children of W. J. were parties. At the 


request of the parties the judge made an order for 
sale. When the order came to be drawn up, the 
registrar took the objection that imder sect. 3 
of the Partition Act, 1868, the court could only 
make an order for sale where a decree for partition 
might have been if that Act had not been passed 
& that in this case no decree for partition could 
have been made, because as it was possible that 
further children might be bom to W. J. the ten 
existing children were not entitled in aliquot shares. 

The judge then referred to R. S. C., 1883, Ord. 
LI., r. 1, enabling the court to order a sale of real 
estate if in any cause or matter relating to real 
estate it should appear necessary or expedient so 
to do. Counsel being unable to satisfy his Lord- 
ship that it was necessary or expedient that the 
land should be sold, the judge declined to make 
any order, except that the costs should be taxed 
& paid by a receiver who had been appointed 
in the action, out of income as it came to his hands 
& that further proceedings should be stayed with 
liberty to apply generally. — ^Miles v, Jarvis 
(No. 2), [1888] W. N. 203; 50 L. T. 48; 52 
L. J. Ch. 796. 

1825. .] — Testator devised & 

bequeathed his real & personal estate unto & to 
the use of trustees, upon trusts for the benefit 
of his wife for life ; from & after her death, the 
surplus rents were to be accumulated for the 
purpose of paying off mortgages on the real estates ; 
& upon the expiration or other determination 
of the period of accumulation, but subject to 
the life interest of the wife, the trustees were 
directed to convey to the real estates to the use 
of G. in tail male ; but if G. should be then dead, 
to the use of the person who should then be the 
first heir male of the body of G., with remainder 
to the use of the person who for the time being 
should be entitled to the dignity & title of Earl 
of Cardigan in tail male, with remainder to the 
use of testator’s right heirs. By a codicil testator 
revoked the devise of the estate tail to G., & 
devised the said estates, after the death of his wife, 
to R. in tail male, “ with all the limitations as 
in my said will mentioned.” R., with the consent 
of the wife, as protector of the settlement, had 
executed a disentailing deed of £100,000. Consols 
in court representing proceeds of sale of the settled 
estates, & the trust for accumulations having now 
come to an end by the payment off of all the 
mortgages, R. claimed to be absolutely entitled 
to this fimd, subject to the wife’s life interest. 
On a petition for payment out of this fund by the 
wife & her incumbrancers with the consent of 
R. : — Held : (1) as petitioners & R. together were 
claiming immediate relief, on the ground that 
between them they were now absolutely entitled 
to thw £100,000 Consols, the question was ripe for 
decision, & the court had jurisdiction to decide 
it ; & all necessarily unascertained persons were 
sufficiently represented by the trustees of the wUl ; 
(2) on the question of construction, that R. was 
now entitled to a vested equitable estate in tail 
male in remainder expectant upon the decease 
of testator’s wife, & the subsequent estates had 
been barred by the disentailing deed, being estates 
to take effect in a certain event after, if not in 
defeasance of, the vested estate in tail male of R., 
& that the £100,000 Consols in court could be 
paid out to petitioners. — Cardigan (Lady) v. 
Curzon-Howb, [1901] 2 Ch. 479 ; 70 L. J. Ch. 763 ; 
49 W. R. 715 ; 17 T. L. R. 655 ; 45 Sol. Jo. 652. 

1826. .] — The court has no power 

to appoint a person to represent a class of which 
there is no member in existence, e,g, unborn 
children. 
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X^on a summons to determine the construction 
A effect of a settlement, unborn children who take 
an interest under the trusts are sufficiently repre- 
sented by the trustees. — Be Whiting’s Settle- 
ment, Whiting v. De Rutzen, [1905] 1 Oh. 96 ; 

74 L. J. Ch. 207, 0. A. 

1327. Next-of-kin of living person.] — 

The circumstances were such that it was impossible 
to make her next-of-kin parties, because she 
being alive, her next-of-kin under the Statutes of 
Distribution were necessarily an unascertained 
class. . . . Ex necessiiate rei they, being an un- 
ascertained class, & a class that could not be 
represented by an individual member of it at 
the time, were according to the law of the court, 
not depending on my statutes, represented by 
the trustees (CHiTry, J.). — Fussell v. Dowding 
(1884), 27 Ch. D. 237, 240 ; 63 L. J. Ch. 924 ; 61 
L. T. 332 ; 32 W. B. 790. 

Heir-at-law — Unascertained — Decree in redemp- 
tion action not delayed.] — See Mortgage, Vol. 
XXXV., p. 347, No. 899. 

l^ether necessary party — Administration 

by court.]— R. S. C., Ord. XVI., r. 46, p. 445, 
post ; Executors & Administrators, Vol. 
XXIV., p. 760, Nos. 7883-7885. 

1828. Next-of-kin — Who may be appointed to 
represent — Legal personal representatives of last 
surviving executor & trustee.] — An originating 
summons was taken out by the legal personal 
representatives of the last surviving executor & 
trustee of testator who died in 1842, for determin- 
ing whether, in the events which had happened, 

upon the true construction of the will, testator’s 
residuary personal estate was undisposed of & 
went to his next-of-kin. It had not been ascer- 
tained who now represented testator’s next-of- 
kin, & it would not be possible to ascertain them 
without an inquiry. Deft, was a person claiming 
to be entitled imder the will as a residuary legatee : 
— Held : the court had power under Ord. XVI., 
r. 32 (a), to appoint pltfs. to represent the next-of- 
kin of testator for the purpose of determining the 
question of construction arising under the will 
before the next-of-kin were ascertained ; & such 
appointment was made accordingly. — Re Hake, 
PowNALL V, Pryor, [1895] W. N. 116 ; 99 L. T. Jo. 
284 ; 30 L. J. N. C. 437. 

1329. Whether representative order bind- 

ing on all — Next-of-kin with distinct & independent 
interest in another capacity.] — ^A person not a 
party to an action or summons, nor technically 
bound by the judgment but fully cognisant of the 
proceedings who stands by 4fe deliberately takes 
the benefit of a decision on the construction of 
a will under which a particular fund is distributed 
is estopped by his conduct, where the circumstances 
are identical, from re-opening any of the questions 
covered by the former judgment by means of a 
fresh action or summons relating to another fund 
under the same wiU, though claiming in respect of 
a different interest. 

An order appointing some one to represent a 
class, such as next-of-kin, is not binding on one of 
the next-of-kin who has a distinct & independent 
interest in another capacity. — Re Lart, Wilkin- 
son V. Blades, [1896] 2 Ch. 788 ; 65 L. J. Ch. 846 ; 

75 L. T. 175 ; 46 W. R. 27 ; 40 Sol. Jo. 663. 

Notice of Judgment to those not made parties 
— Rectification of settlement at instance of wife.] 
— See Settlements, Vol. XL., p. 541, No. 840. 

Whether necessary parties — Administration 

by court.}—- Executors & Administrators, 
Vol. XXIV., pp. 760, 761, Nos. 7886-7893. 

1330. Devisees — ^Disputed will — “Class.”] — This 
was an action for a declaration that, by viiiue of 


the will of J. N. & of the will of A. S., pltf. was 
absolutely entitled to certain freehold & leasehold 
properties, & for a receiver, an injunction, & 
accounts. Upon the trial, it appeared that pltf. 
had taken out administration cum testamento 
annexo to A. S., & that proceedings with reference 
to her will were now pending in the Probate 
Division ; Sc it was suggested that, in case her will 
should be set aside & another will of hers should 
be admitted to probate, certain persons not before 
the court might be interested as devisees of the 
estate which was the subject-matter of the present 
action ; Sc it was suggested that these persons 
ought to be represented at the hearing. 

The question is whether the devisees in question 
formed a “ class ” within Ord. XVI., r. 32, so as 
to enable the court to appoint some person to 
represent them. All the parties wish to have the 
matter decided at once ; &, under the circum- 
stances, I will appoint pltf. to represent the 
devisees, if any, of A. S., for the purpose of deciding 
the construction of J. N.’s will ; but it will be 
better to treat the present application as if the 
question has been submitted to the court by a 
special case (Stirling, J.). — Re Nash, Re Spence, 
Lewis V. Darby, [1893] W. N. 99 ; 95 L. T. Jo. 134. 

Legatees — Whether necessary parties — Adminis- 
tration by court.] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 761-762, Nos. 7894- 
7906. 

Residuary legatees & devisees — Whether neces- 
sary parties — Administration by court.] — See 

Executors & Administrators, Vol. XXIV,, 
p. 762, Nos. 7907-7916. 

Appointees, annuitants & remaindermen — 
Whether necessary parties — Administration by 
court.] — See Executors & Administrators, Vol. 
XXIV., pp. 762-763, Nos. 7917-7920. 

1331. Where no unreasonable expense or delay 
in bringing beneficiaries before court — Bene- 
ficiaries not bound in their absence.] — Re Sadler’s 
Settlement, Curtis v. Public Trustee, No. 1187, 
ante, 

1332. Representation of distinct interests by 

several persons — ^Form of order.] — The action was 
for execution of the trusts of a will under which the 
following persons & classes had distinct interests 
dependent upon the construction of a reversion^y 
gift: (1) the heir-at-law; (2) the next-of-kin; 
(3) cliildren of the heir who had died before 
the period of distribution ; (4) children of the 

heir living at that period ; (6) children living 

at that period of next-of-kin who were then 
dead ; (6) children of next-of-kin who had sur- 
vived their parents & died before the period 
of distribution. The only parties before the 
court belonged to class 5 ; & there was evidence 
that it would be difficult to answer inquiries as 
to 1, 2, 3 & 4. On motion for judgment it was 
directed that persons should bo appointed at 
chambers to represent, for the purpose of deter- 
mining the questions of construction, the persons 
& classes numbered 1, 2, 3 & 4 ; inquiries as to 
6 & 6, & if it should appear that there were any 
persons within class 5, & that they had all since 
died, or that there were any persons within class 6, 
then the like direction as to those classes respec- 
tively ; the chief clerk to certify with respect to the 
above matters independently in the first instance. 

The reversionary gift raised a distinct interest 
in n. R. P,, who had gone to California in 1848, 
two years before testator’s death, & had not been 
heard of for twenty years past. Pltf. was the 
actual legal personal representative of testator. 
The judgment directed that if it should appear that 
H. R. P. survived testator & had no legal personal 
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Sect, 19 . — Administration and execution of trusts^ 
etc.: Svb-secis. 1 dc 2, A., B., C. dcD.; mh- 
sects. 3. 4, 5 c fe: 0« A .^ 

roprcseiitativo, a person should be appointed at 
chambers to represent liis estate for the purposes 
of the action. — Be Peppitt’s Estate, Chester v. 
lrtai,LiP8 (187()), 4 Ch. D. 230 ; 40 L. J. Oh. 95 ; 
25 W. R.211. 

1333. Stay of inquiries pending construction 

of will.] — In this case an a&ninistJation decree 
had been made directing class inquiries. An order 
had been made in cliambers appointing six persons 
to represent six different classes. Counsel for 
pltfs. now stated that some of the inquiries directed 
by the decree would be unnecessary on a certain 
construction of the will, & asked what was the 
proper course to adopt to obtain the decision of 
the court on the construction of the will. 

Tlie best course will be to take out a summons 
to stay the inquiries which, on pltfs.’ view of the 
case, will be unnecessary, & then adjourn it into 
court (.Tessel, M.K.). — Beai.e v. Huston, [1878] 
W. N. 179. 

1334, Proceedings by petition.] — Ord. XVI., 
r. 9a {see, now, R. S. C., Ord. XVI., r. 32 (a)), 
provides that, in any case in which the right of 
an lieir-at-law or the next-of-kin, or a class being 
unascertained, sliall depend upon the construction 
which tlie court may put upon an instrument, & 
the court shall consider it will he convenient to 
have the question of construction determined 
before such person or class shall have been ascer- 
tained, the court may appoint some one or more 
person or persons to represent the unascertained 
individual or class, & the judgment of the court 
in the presence of such representative shall be 
binding on the party or class represented. In the 
present case a petition was before the court for 
the determination of the rights of various parties 
under a settlement, & it was asked that, under the 
above rule (Ord. XVI., r. 9a), petitioners might be 
appointed to represent one class of next-of-kin, 
& that respondents might be appointed to repre- 
sent another class. Tlie registrar of the day 
pointed out that all the preceding rules of the 
order referred to proceedings by “ action ” & 
suggested that as the word “ judgment ” only was 
used in the rule in question, it could not have been 
intended to cover an application by “ petition.” 
The Vice-Chancellor, however, stated that he had 
himself framed the rule, & there was nothing in 
the use of the word “ judgment ” nor was there 
any intention to limit the applicaiion of the rule 
to proceedings by action. — Be Gordon’s Settle- 
ment (1879), 23 Sol. .Jo. 082. 

1835. Costs — ^Allowance as between solicitor Sc 
client — Construction of will — Three classes of issue 
represented.] — On an adjourned summons for the 
decision of the court as to the construction of a 
will, three classes of issue were interested under 
the will, & representation orders had been made in 
respect of each class : — Held : costs must be 
allowed as between solicitor & client. — Be Davies, 
Jenkins v. Davies (1891), 64 L. T. 824. 


Sub-sect. 2. — Judgment or Order to Person 
Entitled without Serving Remainder of 
C5labs. 

A. Residuary Legatee or Next-of-Kin. 

R, S. 0., Ord. XVI., r. 83. Any reBiduary legatee or next- 
of-kin entitled to a Judgment or order for the administration 
of the personal estate of a deceased person, may have the same 
without serving the remaining residuary legatees or next-of-kin. 


See Executors & Administrators, Vol. XXIV., 
pp. 760, 762, Nob. 7886-7893, 7907-7910. 

B. Legatee and Person Interested in Proceeds 
of Real Estate, 

R. S. C„ Ord. XVI., r. 84. Any legatee interested in a legacy 
charged upon real estate, and any person interested in the 
proceeds of real estate directed to be sold, and who may be 
entitled to a judgment or order for the administration of the 
estate of a deceased person, may have the same without serving 
any other legatee or person Interested In the proceeds of the 
estate. 

See Executors & Administrators, Vol. XXIV., 
pp. 761-762, Nos. 7894-7906. 


C, Residuary Devisee or Heir, 

B. S. C., Ord. XVI., r. 36, Any residuary devisee or heir 
entitled to the like Judgment or order, may have the same 
without serving any co-reslduary devisee or co-heir. 

See Executors & Administrators, Vol. XXIV., 
pp. 760, 762, Nos. 7883-7885, 7907-7916. 

Heir not necessary party to execute trusts of 

wm.h-See R. S. C., Ord. XVI., r. 46, p. 446, post. 


D. Cestui que trust, 

R. S. C., Ord. XVL, r. 36. Any one of several ceatuls que 
trust under any deed or instrument entitled to a judgment or 
order for the execution of the trusts of the deed or Instrument, 
may have the same without serving any other cestui que trust. 

Proceedings by or against cestuis que trust.] — 

See Trusts, Vol. XLIII., pp. 796-799, Nos. 2339- 
2360. 

Administration of trust by court.] — See Trusts, 
Vol. XLIII., pp. 836, Nos. 2824 et seq. 

Action by beneficiaries for breach of trust,] — 

See Trusts, Vol. XLIII., pp. 1026, 1029, Nos. 
4660-4662, 4684-4694. 


Sub-sect. 3. — Actions for Protection op 
Property — W arte . 

R. S. C., Ord. XVI., r. 37. In all cases of actions for the 
prevention of waste or otherwise for the protection of property, 
one person may sue on behalf of himself and all persons having 
the same interest. 


8ub-8ect. 4. — ^Administration of Estate ok 
Execution op Trust on Application of 
Executor, Administrator or Trustee. 

R. S. 0., Ord. XVI., r. 38. Any executor, administrator, or 
trustee entitled thereto may have a judgment or order against 
any one legatee, next-of-kin, or cestui que trust for the aamlni- 
stratlon of the estate or the execution of the trusts. 

See Executors & Administrators, Vol. XXIV., 
pp. 761, Nos. 7794 et seq. ; Trusts, Vol. XLIII., 
pp. 836 et seq. 


Sub -SECT. 5. — ^Adding Parties and Conduct 
OF Action. 

R. S. 0., Ord. XVI„ r. 39. The Court or a Judge may require 
any person to be made a party to any action or proceeding, 
and may give the conduct of the action or proceeding to suen 
person as he may think fit, and may make such order In any 
particular case as he may think Just for placing the defendant 
on the record on the same footing In regard to costs as other 
parties having a common interest with him In the matters 
in question. 

1886. Adding parties.] — A married woman filed 
a bill by her next friend, making her husband a 
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co-pltf. against an executor de son tort, in respect 
of a legacy left to her separate use. After adminis- 
tration to the testator in the cause had been taken 
out, she amended her bill by stating that fact, 
making the administrator a party. On demurrer 
to the amended bill : — Held : the administrator 
was properly made a party by amendment. 

It is the constant practice of this court to give 
liberty to amend by making the personal repre- 
sentative a party even when administration had 
not been taken out (Wood, V.-C.). — ^Beardmoke 
V, Gregory (1866), 0 New Kep. 23 ; 2 Plem. & M. 
491 ; 34 L. J. Ch. 892 ; 12 L. T. 264 ; 11 Jur. 
N. S. 368 ; 13 W. R. 674 ; 71 E. R. 664. 

See, also, Executors & Administrators, 

Vol. XXIV., pp. 764, 766, Nos. 7940-7948. 

Conduct of administration action.] — See Execu- 
tors & Administrators, Vol. XXIV., pp. 779 
et aeg, 

To whom given — On consolidation of 

actions.] — See Executors & Administrators, 
Vol. XXIV., p. 780, Nos. 8100-8105. 

Stay of first suit on decree obtained in 

subsequent suit.] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 780, 781, Noa. 8106- 
8119. 

Loss of right to conduct.]— Executors 

& Administrators, Vol. XXIV., p. 781, Nos. 
8120-8131. 

Control of administration action by creditors.] — 
See Executors & Administrators, Vol. XXIV., 
pp. 814, 816, Nos. 8470-8480. 

Administration of trust by 'court — Who may 
apply for administration. Trusts, Vol. 

XLIII., pp. 837, 838, Nos. 2832-2836. 

Joinder of plaintiffs.] — See Sect. 2, ante» 

Joinder of defendants.] — See Sect. 6, ante. 

Substitution or addition of plaintiffs.] — See 
Sect. 3, ante. 

Misjoinder & non-joinder of parties.] — See 

Sect. 10, avie. 


Sub-sect. 6. — Service of Notice of Judgment 
or Order. 

A, In General, 

R, S, C., Ord. XVI., r. 40, Wherever, in any action for the 
adininistratlon of the estate of a deceased person or the execution 
of the trusts of any deed or Instrument, or for the partition or 
sale of any hereditaments, a judgment or an order has been 
pronounced or made — 

(a) Under Order XV. ; 

ib) Under Order XXXIII. ; 

(c) Affecting the rights or interc'^ts of persons not parties to 
the action ; 

the Court or a Judge may direct that any persona interested In 
the estate or under the trust or In the hereditaments, shall be 
served with notice of the Judgment or order ; and after such 
notice such persons shall be bound by the proceedings, in the 
same manner as if they had originally been made parties, and 
shall be at liberty to attend the proceedings under the judgment 
or order. Any person so served may, within one month after 
such service, apply to the Court or Judge to discharge, vary, or 
add to the Judgment or order. 

Service of writ.] — See R. S. C., Ord. IX., p. 312, 
ante. 

Substituted service.] — See R. 8. C., Ord. X., 
p. 329, ante ; R. 8. 0., Ord. LV., r. 36, Part 
LX XI., Sect. 20, sub-sect. 4, post. 

Service out of the Jurisdiction.] — See R. B. C., 
Ord. XI., p. 338, ante. 

Application for an account.] — See R. S. C., 

Ord. XV., p. 896, ante. 

Issues, Inquiries & accounts.] R. 8. C., 
Ord. XXXIII., p. 610, post. 

Judgment or order In administration action — 


On whom binding.] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 799, Nos. 8292 et aeq, 

Proceedings under — Service of decree.] — 

See Executors & Administrators, Vol. XXIV., 
pp. 783, Nos. 8144 et aeq, 

Who entitled to attend.] — See Execu- 
tors & Administrators, Vol. XXIV., p. 784, 
Nos. 8152-8164. 

Effect of service of decree — ^Persons not parties 
to action.] — See Executors dc Administrators, 
Vol. XXIV., pp. 788, 799, Nos. 8196, 8295-8296. 

Dispensing with service & substituted service.] — 

—See R. 8. 0., Ord. LV., r. 35, Part LXXI., Sect. 
20, sub-sect. 4, post, 

1887. “ Any persons interested — Persons 
interested at date of Judgment.] — Trustees ap- 
pointed after decree obtain at the Rolls an order, 
as of course, to attend the proceedings : — Held : 
such a case is not within 15 & 16 Viet. c. 86, 
8. 42, r. 8, &; this order discharged for irregularity. 

The rule with respect to the service was founded 
on the previous section, where service was to be 
made on qtmai paities ; but the service of the 
decree was only on parties who, at the time, were 
necessary parties ; & therefore if that was the 
rule, this was not a case in which pltf. might, if he 
chose, obtain such an order as this to attend the 
proceedings at the expense of the estate. It 
might be quite right that the trustees should 
attend the proceedings, but that must be decided 
by the judge before whom the cause was, on an 
application, & on notice, when the court would 
make such order as was necessary (KiNDERSiiBY, 
V.C.).— OoLYER V. CoLYER (1863), 1 New Rep. 386; 
9 Jur. N. S. 204 ; 1 1 W. R. 366, 356. 

1338 , Surviving partner — Legatee’s action 

for administration.] — This was a legatee’s action 
for administration. Testator had been engaged 
in partnership business. The chief clerk had 
found the amounts of testator’s separate & partner- 
ship debts. The action came on on further con- 
sideration. Application was made on behalf of 
pltf. that distribution of the assets in payment 
of partnership debts should be postponed, & that 
leave should be given to pltf. to serve the surviving 
partner with notice of the order, under Ord. XVI., 
r. 40, in order that he might be bound by the 
proceedings, & have an opportunity of contesting 
the findings. 

A lease of a colliery had been granted to testator 
& lus then partners, one of whom was now alive. 
The landlord had carried in a claim for future 
rent. The chief clerk found that all rent due up 
to Jan. 1, 1886, had been paid. He took out 
a summons to have his claim allowed as a debt. 
It was now asked on his behalf that some note 
of his claim might appear on the order made on 
further consideration, it being admitted that he 
could not rank as an immediate creditor or stay 
the distribution of assets among creditors, 

I refuse at this stage of the proceedings to post- 
pone the distribution of the assets among joint 
creditors after satisfying the separate creditors ; 
I consider Ord. XVI., r. 40, does not apply, the 
surviving partner not being a person interested 
in the estate. 

With respect to the summons by the lessor, the 
order on further consideration should contain a 
note that all rent & liabilities under the lease 
having been paid & discharged up to Jan. 1, 
1886, & defts., the executors, not asking to have 
any part of the assets appropriated, the court 
does not think it fit to make such appropriation 
or make any order as on the lessor^s summons, 
except that respondents* costs be costs in the 
action. Inasmuch as the lessor has not had 
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Practice. 


Sect. 19. — Adminiatraiion and execution of trusts , 
etc. : Sub-sect. 6, A.^ B., C., D. E.; sub-sects. 
7 & 8.] 

notice of the proceedings in chambers I do not 
maJce him pay costs of his summons (North, J.). — 
Be France, France v. Clerke, [1886] W. N. 167. 

1339 . Purchaser of part of estate In which 

plaintiff not interested.] — In an action for adminis- 
tration, judgment for administration was delivered 
on June 2, 1888, & in Nov. 1884, notice of the 
judgment was served by pltfs., under an order of 
the court, on P., a purchaser of part of testator’s 
estate in which pltfs. were not interested. He 
was not a party to the action, & it did not appear 
from the judgment how he was affected. In 
order to ascertain his position, he entered an 
appearance on Nov. 22, 1884, under Ord. XVI., 
r. 41. On finding that he was not affected by 
the judgment, he served notice of motion on 
pltfs. that the order directing service might be 
discharged for irregularity, that the service might 
be declared irregular & set aside, that the appear- 
ance entered by him thereupon might be vacated, 
& that the costs of the application & consequent 
on the service might be paid by pltfs. The motion 
was ordered to stand over, & P. was kept in the 
proceedings till the hearing on further considera- 
tion, when the Vice-Chancellor refused to give 
him any costs. On appeal : — Held : P. was not 
a person who ought to have been served under 
Ord. XVI., r. 40, & the service was irregular ; P. 
was right in appearing to the notice, his appearance 
must be vacated, & pltfs. must pay the costs in 
both courts, including the costs of appearance & 
all costs consequent on the service. — Be Symons, 
Betts v. Betts (1886), 64 L. T. 501, C. A. 

1340. Creditor not party to action.] — Re 

SCHWABACHER, StERN V. SCHWABACHER, No. 1349, 
post. 

1341. Rule only applicable when service neces- 
sary to make order binding.] — D., the residuary 
legatee of Y., brought her action for administra- 
tion of Y.’s estate against P., the surviving 
executor. Y. had been the surviving executrix 
of her husband. V., one of the residuary legatees 
of the husband, shortly afterwards, brought her 
action against B. as sole deft., for administration 
of the husband’s estate, alleging breaches of trust 
by Y., & asking administration of her estate if K., 
as her representative, did not admit assets to pay 
what should be found due from her estate to the 
husband’s estate. On Feb. 28, 1886, V. moved 
for judgment. There was no evidence before the 
court that Y. was indebted to her husband’s 
estate, or that she had been guilty of wilful neglect 
& default. R., by his counsel, admitted that she 
was so indebted, & he submitted to a judgment 
directing an account of personal estate of the 
husband which she had received, or but for her 
wilful neglect or default might have received, with 
an inqyiiry os to balances in her hands, & toecting 
administration of her estate. It appeared that, 
from information K. had received, he felt sure 
that Y. would be found a debtor to her husband’s 
estate, &> that wilful default would be established 
against her, & that it was not advisable to incur 
the expense of contesting these points at the 
hearing. D., on June 26, 1885, moved before the 
judge, imder Ord. XVI., r. 40, to discharge or 
vary the judgment of Feb. 1886. This motion 
was refused on the ground that D. had not been 
served with the judgment. D. appealed from this 
refusal & also applied for leave to appeal from the 
judgment: — Held: (1) leave cannot be given to 
a residuary legatee to appeal from a decree made 


against the executor at the suit of a creditor, as 
the executor completely represents the estate for 
the purposes of such a suit, & the residuary legatee 
could not be made a party to the suit, & the case 
is quite different from one where leave to appeal 
is applied for by a person who, though not accord- 
ing to the present practice a necessary party to 
the suit, would have been a proper party to it ; 
(2) the application of June, 1886, to vary the 
judgment was not supported by Ord. XVI., r. 40, 
the case not falling within that rule, which only 
applies to cases where service of an order is neces- 
sary in order to make it binding, whereas here the 
order was binding without service, & D. was not 
a proper person to be served ; (3) although R. 
might have acted injudiciously in submitting in 
Feb. 1886, to an order which went further than 
any order that could have been made adversely 
on the materials before the court, the order could 
not be discharged unless the court was satisfied 
that R. had submitted to it fraudulently in 
collusion with V., & in this case the court was 
satisfied that R. had acted bond fide. — Re Youngs, 
Doggett V. Revett, Re Youngs, Vollum v. 
Revett (1885), 30 Ch. D. 421 ; 53 L. T. 682 ; 33 
W. R. 880, C. A. 

1342. Transmission of Interest — ^Marriage of 
person served — Service on trustees of marriage 
settlement.] — A person served with the decree after- 
wards married : — Held : the proper way of bringing 
the trustees of her marriage settlement before the 
court was by service of the decree. — ^White v. 
Stewart (1866), 36 Beav. 304 ; 66 E. R. 913. 

1343 . Bankruptcy of person served — 

Service on trustee In bankruptcy.] — Action by some 
of the beneficiaries against the trustees & executors 
of the will, of whom A. was one, for administration 
of testator’s estate, commenced in July, 1881. A 
few days before issue of the writ. A., who was 
also beneficially interested in part of the estate 
as tenant for life, presented a petition for liquida- 
tion of her affairs, under which J., very shortly 
after the issue of the writ, in which A. had been 
named as a deft., was appointed trustee. J. was 
served with notice of the administration judgment 
Sd obtained leave to attend the proceedings. In 
1887, J. became bankrupt & W. was appointed in 
his place as trustee in the liquidation of A. A 
petition of course under Ord. XVII., r. 4, for an 
order to carry on proceedings between the con- 
tinxiing parties & W. having been presented by the 
persons having the conduct of the action, the 
registrar objected to make the order on the 
ground that the effect would be to place as formal 
deft, on the record a successor in interest to a 
person who had not himself been made a deft, 
lie suggested that W. coiild either attend without 
any order, or should be served with notice of the 
proceedings under Ord. XVI., r. 40. 

Counsel applied to the court, submitted that 
the proper course was to proceed by petition of 
course under Ord. XVII., r. 4, & not by the more 
costly form of procedure under Ord. XVI., r. 40. 

The judge, having ascertained that it had not 
been the practice on transmission of the interest 
of a person not actually pltf. or deft., but only 
bound by service of notice of the judgment, to 
bring the successor before the court by order on 
petition of course, held that the procedure under 
Ord. XVI., r. 40, & not that under Ord. XVII., 
r. 4, was applicable to the case, & accordingly 
directed W. to be served with notice of the judg- 
ment in the action. — Re Wicks, Wicks v. Wicks, 
[1888] W. N. 9. 

Change of parties by marriage, death or bank- 
ruptcy.] — See R. S. C., Ord. XVII., p. 462, post. 
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B, Appearance by Person Served, 

R. S. C., Ord. XVI., r. 41. It shall not be necessary for any 
person served with notice of any judgment or order, to obtain 
an order for liberty to attend the proceedings under such 
judgment or order, but such person shall be at liberty to attend 
the proceedings upon entering an appearance In the central 
office in the same manner, and subject to the same provisions, 
as a defendant entering an appearance. 

See^ generally^ R. S. 0., Ord. XII., p. 376, ante, 

1844. Appearance by person wrongly served — 
Costs.] — Me Symons, Betts v, Betts, No. 1339, arde, 

1345. Where no appearance entered by person 
served — Whether service of notice of hearing on 
further consideration necessary.] — ^As a general 
iTile persons served with notice of a judgment or 
order under Ord. XVI., r. 40, who have not entered 
an appearance, need not be served with notice of 
the hearing on further consideration. 

In an action by one beneficiary against the 
trustees of a will, the usual judgment was given 
for administration & execution of the tru^ of 
the will. This judgment was served upon the 
other beneficiaries under Ord. XVI., r. 40. None 
of them entered an appearance : — Held : it was 
not necessary to serve them by filing or otherwise 
with notice of the hearing on further consideration, 
the order asked for not requiring them to pay 
money or otherwise affecting them personally. — 
Re Rolfe, Tyson v. Johnson (1894), 70 L. T. 
624 ; 8vb nom. Re Rolfe, Fyson v, Johnson, 
38 Sol. Jo. 457 ; 8 R. 335. 

1346. Personal relief for payment of 

money.] — When notice of an administration 
judgment has been served on parties interested, 
& afteiwards, on further consideration, it is desii’ed 
to obtain an order against them personally for 
payment of money, tliey should be served with 
notice of the action having been set down for 
further consideration, even though they have not 
obtained an order to attend the proceedings. — 
Re Rees, Rees v, George (1880), 15 Ch. D. 490 ; 
49 L. J. Ch. 568. 

Debenture-holders’ actions — Whether debenture- 
holders entitled to attend proceedings.] — See Com- 
panies, Vol. X., p. 807, No. 5126. 

C, Entry of Memorandum of Service, 

R. S. C., Ord. XVI., r. 42. A memorandum of the service 
upon any person of notice of the judgment or order in any 
action under Rule 40 sliall be entered in the central office upon 
due proof by affidavit of such service. 

Copy of certificate of Central Office to be left at 
chambers.] — See R. S. C., Ord. LV., r, 31, Part 
LXXI., Sect. 19, post, 

D, Form of Notice of Judgment or Order, 

R. S, 0., Ord. XVI., r. 43. Notice of a judgment or order 
served pursuant to Rule 40 shall bo entitled in the action and 
there shall be endorsed thereon a memorandum in the Form 
No. 28 in Appendix G. 

Appendix G., Form No. 28.] — See Yearly Supreme 
Court Practice. 

E, Service on Infant or Person of Unsound 
Mind, 

R. S. C., Ord. XVI.. r. 44. Notice of a judgment or order on 
an infant or person or unsound mind not so found by inquisition 
shall be served In the same manner as a writ of summons in an 
action. 

Service of writ, etc., on infants.] — See R. S. C., 
Ord. IX., r. 4, p. 317, ante ; R. S. C., Ord. LV., 
r. 27, Part LXXI., Sect. 18, post; Infants & 
Children, Vol. XXVIII., pp. 320, 321, Nos. 1863- 
1876 ; Husband Wife, Vol. XXVII., p. 391, 
No. 3869, & Supp. 


Service of writ, etc., on lunatics & persons of 
imsound mind.] — See R. S. C., Ord. IX., r. 6, 
p. 317, ante ; Lunatics & Persons of Unsound 
Mind, Vol. XXXIII., pp. 235, 236, Nos. 1494- 
1521 ; Husband & Wipe, Vol. XXVII., p. 391, 
No. 3858. 


SuB-SF.cT. 7. — Heir not Necessary Party 
to Execute Trusts of Will. 

R. S. C., Ord. XVI., r. 46. In any cause or matter to execute 
the trusts of a will it shall not be necessary to make the heir- 
at-law a party, but the plaintiff shall be at liberty to make the 
heir-at-law a party where he desires to have the established 
against him. 

See ExECUTOits & Administrators, Vol. XXIII., 
XXIV., pp. 113, 760, Nos. 1067, 7883-7885. 


Sub-sect. 8. — Representation of Estate of 
Deceased Person where no Legal 
Personal Representative. 

R. S. C., Ord. XVI., r. 46. If in any cause, matter, or other 
proceeding it shall appear to the Court or a Judge that any 
deceased person wlio was interested in the matter in question 
has no legal personal representative, the Court or Judge may 
proceed in the absence of any person representing the estate 
of the deceased person, or may appoint some person to represent 
Ids estate for all the purposes of the cause, matter, or other 
proceeding, on such notice to such persons, if any, as the Court 
or Judge shall think fit, either specially or generally by public 
advertisement, and the order so made, and any order conse- 
quent thereon, shall bind the estate of the deceased person In 
the same manner in every respect as if a duly constituted legal 
personal representative of the deceased had been a party to the 
cause, matter, or proceeding. 

Administration ad litem & representation of 
deceased parties — Jurisdiction to grant.] — See 

Executors, Vol. XXIII., pp. 209-210, Nos. 2484- 
2495. 

When granted.] — See Executors, Vol. 
XXIIT., pp. 210-212, Nos. 2496-2509. 

To whom granted.] — See Executors, Vol. 

XXIII., pp. 212-213, Nos. 2510-2518. 

When representation dispensed with.] — 

See Executors, Vol. XXIII., pp. 213-214, Nos. 
2519-2632. 

Effect of grant.] — See Executors, Vol. 
XXIII., pp. 214-216, Nos. 2533-2647. 

Form of consequent orders.] — See Execu- 
tors, Vol. XXIII., p. 215, Nos. 2548-2552. 

Citation or notice.] — See Executors, Vol. 

XXIII., p. 216, Nos. 2553-2565. 

1347 . Application of rule to petitions.] — 

On the hearing of a petition relating to the dis- 
position of a trust fund, it appeared that A. had 
an interest in it which might be asserted. A. died 
in the United States, having by his will appointed 
B. his executor, who proved the will there, rat not 
in this country. Coimsel appeared at the hearing. 
The court at the hearing, under the Chancery 
Amendment Act, 1852 (c. 86), appointed B.’s 
counsel to represent B.’s estate. — Hewitson v, 
Todhunter (1862), 22 L. J. Ch. 76 ; sub nom. 
Hewetson V, Todhunter, 20 L. T. O. 8. 163 ; 1 
W. R. 78. 

1348. .] — The power given to the 

court by Ord. XV., r. 13 (Ireland), of appointing 
“ in any action or suit ” a person to represent the 
estate of a deceased person who has no legal 
personal representative can be exercised in the 
case of a petition. — Re Wallis’ Trusts, Ex p, 
Wallis (1888), 23 L. R. Ir. 7. 
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Pkactice. 


Sect. 19. — AdminisitcUion atid execution of truets, 
etc.: Sub-sect. 9. Fart XX. Sects. 1 <6? 2 : 
Sub-sect. 1.] 

Sub-sect. 9. — Appeara^jce in respect of Claims 
OF Persons not Pajities to Cause or 
Matter. 

R, S. C., Ord. XVI., r. 47. In any cause or matter for the 
administration of the estate of a deceased person, no party 
other than the executor or administrator shall, unless by leave 
of the Court or a Juilge, be entitled to appear either in Court 
or In chambers on tiie claim of any person not a party to the 
cause or matter against the estate of the deceased person In 
respect of any debt or liability. The Court or a Judge may 
direct or give liberty to any other party to the cause or matter 
to appear, cither in addition to or in the place of the executor 
or administrator, upon such terms as to costs or otherwise as 
they or he shall think fit. 

See Executoi^s «fe Administrators, Vol, XXIV., 
p. 784, Nos. 8152-8164. 

1349. Discretion of court — Impeding progress 
of business — Creditor’s action — Substantial creditor 
refused leave.] — An order had been made in a 
creditor’s action for accounts & inquiries & the 
administration of the estate of S. A creditor 
whose debt had been admitted for £10,000 applied 


for leave to attend the proceedings at his own 
expense, or that he might at his own expense be 
supplied by the defts.’ solicitors with a copy of the 
list of claims lodged in the action & copies of 
affidavits relating thereto, & tliat the defts. might 
be directed to gjve him notice of all proceedings 
to be taken under the order in reference to claims 
against the estate : — Held : there was no power 
imder the rules to give leave ; this was a matter 
for the discretion of the court under the gener^ 
power of the judge to manage the business in his 
own chambers ; general leave to attend the 
proceedings would impede the progress of business 
in chambers & ought not to be given; applicant 
might, if he desired to do so, make a rurther 
application for leave to contest any particular 
claim ; &lie ou^ht to be supplied by defts. with copies 
of the affidavits & the list of claims at his own 
expense . — Re Schvvabaciier, Stern v. Schwa- 
BACHER, [1907] 1 Ch. 719 ; 70 L. J. Ch. 399 ; 96 
L. T. 564 ; 61 Sol. Jo. 326. 

Creditors’ actions for administration — Parties in.] 
— See Executors & Administrators, Vol. 
XXIV., pp. 809 et seq. 


Part XX. — Third-Party Procedure. 


Sect. l.—IN GENERAL. 


Simreme Court of Judicature (Consolidation) Act, 1925, s. 39. 

(1) The court or Judge shall have power to grant to any defen- 
dant In respect of any equitable estate or right or other matter 
or equity, and also in respect of any legal estate, right or title 
claimed or asserted by Iniii— 

(o) all such relict against any plaintiff or petitioner as the 
defendant has properly claimed by his pleading, and 
ns the court or judge might have granted in any suit 
instituted for that purpose by that defendant against 
the same plaintiff or petitioner ; and 
ib) all such relief relating to or connected with tlie original 
subject of the cause or matter, claimed In like manner 
against any other person, whether already a party to 
the cause or matter or not, who has been duly served 
with notice in writing of the claim pursuant to rules 
of court or any order of the x^ourt, as might properly 
have been granted against that person if he had been 
made a defendant to a cause duly instituted by the 
same defendant for the like purpose. 

(2) Every person served with any such notice as aforesaid 
shall thenceforth be deemed a party to the cause or matter 
with the same rights in respect of his defence against the claim 
as if he had been duly sued in the ordinary way by the defendant. 


1350. Object of third-party procedure — Pre- 
vention of same question being litigated twice.] — 

The object of Ord. XVI., rr. 17-21 [see, now, 
Ord. XV Ia.], is to prevent the same question 
being tried twice over where there is any sub- 
stantial question in dispute between pltf. & deft, 
which is also in dispute between either of them & 
a third party.— Swansea Shipping Co., Ltd. v. 
Duncan (1876), 1 Q. B. D. 644 ; 46 L. J. Q. B. 638 ; 
35 L. T. 879 ; 25 W. R. 233 ; 3 Asp. M. L. C. 346, 
C. A. 


1351. 


-.] — Finlay & Co. v. Scott & 


Salmon, Priest v. 


Son, No. 1375, post. 

1352. .]~ne 

Uppleby, No. 1154, posh 

1353. -- .] — The object of the Act wae 

not only to prevent tiie same question being liti- 
gated twice, but to obviate the scandal which 
sometimes arose by the same question being 
differently decided by different juries (Black- 
burn, J.). — ^Benecke V. Frost (1876), 1 Q. B. D 
419, 422 ; 45 L. J. Q. B. 693 ; 34 L. T. 728. ‘ 

1854. Prevention of multiplicity of actions.] 


— The general scope of the third-party procedure 
is to deal with cases where, by applying it, all the 
disputes arising out of a transaction as between 
pltf. & deft., between deft. & a third party, can 
be tried settled in the same action. In a case 
where there will remain a dispute arising out of the 
transaction which cannot be tried in the same 
action, but must fomi the subject of another action, 
so that in the result there must bo two actions, 
the judge will rightly exercise his discretion by 
declining to give directions (Lord Esher, M.R.). — 
Baxters. France (No. 2), [1895] 1 Q. B, 591, 593 ; 
04 L. J. Q. B. 337 ; 72 L. T. 183 ; 43 W. R. 341 ; 
14 R. 265, C. A. 

1855. Saving of expense.] — I think it 

is important to keep clearly in mind what the third- 
party procedure is. Pltf. has a claim against a 
deft. Deft, thinks if he is liable he lias a claim 
over against a third party. With that matter 
between deft. & the third party pltf. has obviously 
nothing to do. He is not concerned with the 
question whether deft, has a remedy against some- 
body else. His remedy is against deft. But deft, 
is much interested in getting the third party bound 
by the result of the trial between pltf. & himself, 
for otherwise he might be at a great disadvantage if, 
having fought the case against pltf. & lost, he had 
then to fight the case against the third party 
possibly on different materials, with the risk that 
a different result might be arrived at. The object 
of the third-party procedure is then in the first 

E lace to get the third party bound by the decision 
etween the pltf. & the deit. In the next place it 
is directed to getting the question between the 
deft. & the third party decided as soon as possible 
after the decision between pltf. & deft., so that 
deft, may not be in the position of having to wait 
a considerable time before he establishes his right 
of indemnity against the third party, while all the 
time pltf. is enforcing his Judgment against deft. 
Thirdly, it is directed to saving the extra expense 
which would be involved by two independent 
actions. With these objects in view the third- 
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party order usually provides that the third party 
may appear at the trial between the pltf . & deft. 
(SCBUTTON, L.J.). 

I respectfully agree with the view expressed in 
McChfane y. Oylee, No. 1358, po$t, that the Judica- 
ture Act, by which the third-party procedure was 
created, treats that procedure “ as analogous 
to a cause instituted by deft, as pltf. against the 
third party.*’ It is clear that the service of the 
third-party notice does not constitute the person 
on whom it is served a deft, to the action, but it 
seems to me that it does make him a deft. Quoad 
the person serving the notice (Eve, J.).— ^ab- 
[1^23] 1 K. B. 221, 223, 224, 
225 ; 92 L. J. K. B. 346 ; 128 L. T. 668, O. A. 

1866 . Getting third party bound by decision 
between pUlntlff & defendant, j—Barclay’s Bank 
V. Tom, No. 1366, ante, 

1367. Decision between defendant & third 

party soon after decision between plaintiff & defen- 
dant.]— Barclay’s Bank v, Tom, No. 1366, ante, 

1358. Nature of third-party procedure — ^Analo- 
gous to cause instituted by defendant as plaintiff 
against third party.]— The Act [Judicature Act, 
1873, s. 24] treats the third-party procedure as 
analogous to a cause instituted by deft, as pltf. 
against the third party (Cozens-Hardy, L.J.). — 
McCheane V, Gyles, [1902] 1 Ch. 287, 301 : 71 
L. J. Ch. 183 ; 86 L. T. 1 ; 60 W. K. 376 ; 46 
8ol. Jo. 176, C. A. ; euhsequent proceedinns. [1902] 
1 Ch. 911. ^ 


1369. .] —Barclay’s Bank v. Tom, 

No. 1356, ante, 

1360. Effect of failure to issue thh^d-party notice 

—Workmen’s Compensation Act.]— Wliere an 
injury to a workman is caused in circumstances 
creating a legal liability in a person other than his 
employer to pay damages in respect thereof, &> the 
workman has received compensation under the 
Workrn('Ti’s Compensation Act, 1906 (c. 68), 

from his employer, the employer is entitled, under 
sect. 6 of the Workmen’s Compensation Act, 1906 
(c. 68), to bring an action against such third party 
for an indemnity, notwithstanding that he has 
not served upon such third party the notice of his 
claim as required by rr. 19 & 24 of the Workmen’s 
Compensation Rules, 1907 to 1911. The only 
effect of not giving such notice is that the third 
party is not bound by the decision in the arbitra- 
tion in the county court, & that the employer has 
to prove his claim strictly against such third party. 
— Nettleingham & Co. V, Powell & Co., [1913] 
3 K. B. 209 ; 82 L. J. K. B. 911 ; 108 L, T. 912 ; 
29 T. L. R. 677 ; 67 Sol. Jo. 593 ; 6 B. W. C. C. 
478, C. A. 

1361. Proceedings by originating summons.] — 

A third-party notice is not applicable to pro- 
ceedings oy originating summons. — lie Wilson, 
A.-G. V, Woodall (1890), 45 Oh. D. 266 ; 60 
L. J. Ch. 101 ; 63 L. T. 100 ; 39 W. R. 58, C. A. 

.y-8ee, now, R. S. C., Ord. XVIa., r. 2 (2), 

p. 453, post. 

Misfeasance proceedings in winding up — Applica- 
tion of third-party procedure by analogy— Service 
of notioe on shareholders by directors.! — See 

Companies, Vol. X., p. 907 , No. 6198 . 


Sect. 2.— WHEN LEAVE TO ISSUE AND SERVE 
THIRD-PARTY NOTICE GRANTED. 

Sub-sect. 1. — In General — Discretion op 
Court. 

R. S. 0., Ord. XVIa., r. 1. (1) Where In any action a defendant 
H any person not already a party to the action 

(in this Order caUed the third party), 


(a) that he is entitled to contribution or Indemnity, or 
(d) that he is entitled to any relief or remedy relating to or 
connected with the original subject-matter of the 
action and BubstantiaUy the same as some relief or 
remedy claimed by the plaintiff, or 
(c) that any question or Issue relating to or connected with 
the said subject-matter is substantially the same as 
some question or issue arising between the pUlntlff 
and the defendant and should properly be determined 
not only as between the pUlntlff and the defendant 
but as between the plaintiff and defendant and the 
third party or between any or either of them, 
the Court or Judge may give leave to the defendant to issue and 
serve a “ third-party notice.*' 

1862. Discretion to grant or refuse leave — Intro- 
duction of third person tending to prejudice or delay 
plaintiff.] — ^An application was made in these 
actions, on appeal from the master. The first 
of these actions was brought by principals against 
their agent for an account ; the second was for 
breach of contract. The defence in the second 
action was that M. was an agent of pltfs. in the 
first action, & entered into the contract under their 
authority. The master liad ordered that S. should 
be bound by the sum that M. should be held liable 
to pay W., & that W. should be a party to the first 
action. The latter pari of this order was now 
appealed against by W. 

It was certainly never intended by the Act 
[Judicature Act, 1876] that a pltf. should bo mixed 
up in a matter with which he had nothing to do. 
It was quite right that R., should be bound by the 
amount that M. should bo held liable to pay to 
W., but what has W. to do with the other action ? 
What was chiefly in the mind of tlie framers of 
the Act when this section was inserted, were 
matters of suretyship. We used to have cases in 
which, an action having been brought against a 
surety on a bond, & the sum recovered, the whole 
question had to be tried afresh. That was the 
primary object of the section ; but I see that it 
goes further than that. I shall not bring W., 
inl ;0 what may be an intricate question (Quain, J.). 
— Seligman V. Mansfield, White v, Mansfield, 
[1876] W. N. 240. 

1363. .]— -The court has power to 

order a notice to bo served upon a third person, 
if there is one question common to all the parties, 
though the whole question to be tried between 
pltf. & deft, is not the same as that which would 
arise between deft. & the third person. But the 
exercise of the power is discretionary ; & if the 
introduction of the third person will tend to 
prejudice or delay pltf., leave will not be given to 
serve the notice. — Bower v. Hartley (1876), 1 
Q. B. D. 652 ; 46 L. J. Q. B. 126 ; 24 W. R. 
911, O. A. 

1364. .] — If deft, makes out a prirnd 

facie case that a substantial question in the action 
brought against liim by pltf. will also be involved 
in the determination of his claim against the 
thii'd person, he will be entitled to the order, 
imless the effect of introducing such third person 
would be to embarrass or delay pltf. — Swansea 
Shipping Co., Ltd. v, Duncan (1876), 1 Q. B. D. 
644 ; 46 L J. Q. B. 638 ; 35 L. T. 879 ; 26 W. R. 
233 ; 3 Asp. M. L. C. 346, C. A. 

1366. .] — The exercise of the power 

of allowing a deft, to issue a notioe to a third 
party, under Ord. XVI., r. 18 [see, now, Ord. 
XVIa.], is a matter of discretion ; & where the 
court sees that the introduction of a third party 
will tend to prejudice & cause additional expense 
to pltf., leave to issue the notice will not be given. 
— ^Associated Home Co. v, Whichcord (1878), 
8 Ch. D. 457 ; 47 L. J. Ch. 652 ; 38 L. T. 002 ; 
26 W. R. 774. 
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Sect* 2*^When leave to iseue and serve third-pari^ Sub-sect. 2. — Defendant entitled to 

notice gra^iied: Sub-sects* 1, 2 3.] Oonteubution. 


1366. .] — The provisions contained in 

Ord. XVI. in favour of the deft, are to be made 
use of in such a way as not to cause delay or 
embarrassment to pltf. ; therefore where the 
granting of leave to a deft, to serve a third-pai‘ty 
notice under r. 18 of the Order would unfairly 
hamper the pltf., the court in the exercise of ite 
discretion ought to refuse to grant such leave. — 
Wye Valley Ry. Co. v* Hawes (1880), 16 
Ch. D. 489 ; 50 L. J. Ch. 226 ; 43 L. T. 716 : 29 
W. R. 177, C. A. 

1337 , ^ deft, has no right, without 

the leave of the judge, to bring in a third party 
to the action, & the judge may, if he thinks it 
desirable, give such direction as he thinks proper 
for having the question determined. If, as far 
as he can judge, joining the third party will cause 
embarrassment in the conduct of the action, he 
may, in the exercise of his discretion, leave deft, 
to enforce his rights against the person sought to 
be joined as third party by bringing a new action 
(Lindley, L.J.). — ComuE v* Allen (1883), 48 
L. T. 464, 468, C. A. 

1368. .] — This was an application by 

defts. for leave to serve a thhd-party notice out 
of the jurisdiction. The application was originally 
made cx parte; but by direction of the judge 
it had been adjourned for the attendance of 
pltf. 

The action was brought to compel defts. to 
register pltf. as the owner of certain shares. 
Defts. had received notice from a person resident 
at Colorado not to register pltf., as the shares in 
question had been transferred to him. 


This is not an application for leave to inter- 
plead ; & I doubt whether it is a claim for in- 
demnity within the rule as to a tliird-party notice. 
But if it is within the rule I cannot make the 
order in this case against the wish of pltf., as it 
would be tying up his action for three months. 
Whether defts. can interplead is a matter about 
which I express no opinion (Mathew, J.). — 
Hutchison v. Colorado United Mining Co., 
[1884 j W. N. 10 ; Bitt. Rep. in Ch. 225. 

1869. ^ .] — If in any particular case it 

appeared that it would be embarrassing to bring 
in a third party & to have the right to contribution 
or indemnity de^rmined in the action, it is open 
to a master or judge to refuse to sanction that 
course (Matthew, L.J.).— Levi v* Anglo-Conti- 
nental Gold Reefs of Rhodesia, Ltd., [19021 
2 K. B. 481, 483; 71 L. J. K. B. 789; 86 
L. T. 857; 50 W. R. 625; 18 T. L. R. 720, 
C. A. 


1870. Objection met by Judge on 

application for directions.]— Pltf. says that she 
ought not to be embarrassed by the introduction 
mto the action of another person who may take a 
different line of defence. My opinion certainly is 
that a pltf. ought not to be embarrassed by the 
de^e of defts. to have the whole question of their 
Uamhty d^ided at once. But that objection is 
be met by the judge when application is made 
for direcUon as to the proceedings. It is the 
duty of the judge to see that nothing is done to 
cause additional expense or difficulty to pltf. 

^D.J.). — Carshore v* North Eastern 
(1886), 29 Ch. D. 344, 346 ; 54 L. J Ch 
760 ; 52 L. T. 232 ; 33 W. R. 420, C. A. 

No l3777po«<r~ ~~ - hates. 

^Third-party dlrecUons.]— See R. s. C., Ord. 

XVIA., r. 7, p. 464, post. 


See, now, R. S. C., Ord. XVIa., r. 1 (1), p. 447, 
ante ; &, generally, Contracts, Vol. XII., pp. 636, 
Nos. 4456 et seq. 

Contribution enforceable In general principles of 
Justice — Independent of contract.]— iS'ea Equity, 
Vol. XX., p. 285, No. 439. 

Adjoining owners.] — See Boundaries, Vol. 
VII., p. 306, Nos. 279, 282, 283, 

Co-directors — Right of contribution.] — See Com- 
panies, Vol. IX., p. 129, Nos. 680-682. 

Relations inter se.] — See Companies, Vol. 

IX., pp. 470, Nos. 3083 et seq* 

Co-insurers — Guarantee policy.] — See Insur- 
ance, Vol. XXIX., p. 410, No. 3228. 

Fire insurance.] — See Insurance, Vol. 

XXIX., pp. 339, 340, No. 2740. 

Co-mortgagors.] — See Guarantee, Vol. XXVI., 
p. 119, No. 843. 

Co-owners.]— Real Property, Vol. 
XXXVIII., p. 691, No. 339 ; Trusts, Vol. XLIII., 
p. 917, No. 3577. 

Co-owners of ships.] — See Shipping & Naviga- 
tion, Vol. XLI., pp. 201, Nos. 388 et seq* 

Co-partners.]— .See Partnership, Vol. XXXVI., 
pp. 374, 442, Nos. 506 et seq., 1091 et seq* 

Co-sureties.] — See Bills op Exchange, Vol. 
VI., pp. 414, 416, 479, Nos. 2684-2686, 3036, 3037 ; 
Guarantee, Vol. XXVI., pp. 139, Nos. 1025 et seq. 

Co-tenant — ^Money spent on repairs.] — See Con- 
tracts, Vol. XII., p. 633, No. 4429 ; Real 
Property, Vol. XXXVIII., p. 691, No. 339. 

Co-trustees.] — See Trusts, Vol. XLIII., pp. 1010, 
Nos. 4503 et seq* 

Separate trusts for maintenance.] — See 

Trusts, Vol. XLIII., p. 788, No. 2271. 

In bankruptcy.] — See Bankruptcy, Vol. 

IV., pp. 233, 234, Nos. 2188-2190. 

Collisions at sea.] — See Shipping & Navigation, 
Vol. XLI., pp. 787, 788, 798, 799, Nos. 6480- 
6485, 6589-6597. 

Joint contractors.] — See Contract, Vol. XII., 
pp. 536, Nos. 4456 et seq* 

1872. Joint tortfeasors — Third-party procedure 
not applicable to claims by one tortfeasor against 
another.] — In an action of tort, for injury sustained 
& damages suffered by pltfs. through defts.’ 
negligence, defts. obtained, on an ex parte applica- 
tion, liberty to issue a notice under Ord. XX., 
r. 18, claiming to be entitled to contribution or 
indemnity or relief over against the corporation of 
Dublin, who, as defts. alleged, caused the £tccident : 
— Held : upon motion by the corporation to 
rescind the ex parte order, defts. were not entitled 
to bind the corporation by such notice & the 
order should be set aside. — Rice v* Alliance Gas 
Co. (1883), 12 L. R. Ir. 172. 

.] — See, also. Shipping & Navigation, Vol. 

XLI., pp. 798, 799, Nos. 6589-6697 ; Torts, Vol. 
XLII., pp. 979, Nos. 95 el seq*; Tramways, Vol. 
XLIII., p. 344, No. 39. 

Purchasers of land in lots from building society 
— ^Land subject to mortgage.] — See Building 
Societies, Vol. VII., p. 463, No. 57. 


Sub -sect. 3. — Defendant entitled to 
Indemnity. 

See, now, R. S. C., Ord. XVIa., r. 1 (1), p. 447, 
ante; Guarantee & Indemnity, Vol. XXVI., 
pp. 222 et seq. 



Part XX. — ^Third-Pabty Procedure. 


449 


Dlstinotlon between guarantee & indemnity.] — 

Bee Guabantee & Indemnity, Vol. XXVI., p. 11, 
Noe. 12, 13. 

Distinction between indemnity ds maintenance 
of action.] — Bee Guarantee & Indemnity, Vol. 
XXVI., p. 221, No. 1746. 

1878. Right to indemnity arising after action 
brought.] — -Leave may be given to deft, to serve 
notice of claim for indemnity on a third party, 
under R. S. C., 1883, Ord. XVI., r. 48 [sec, now^ 
Ord. XyiA., r. 1 (1)], whether the indemnity has 
been given after or before action brought. — 
Edison & Swan United Electric Light Co. v. 
Holland (1886), 33 Oh. D. 497 ; 60 L. J. Oh. 
124 ; 66 L. T. 687 ; 3 XL P. 0. 396 ; Griffin’s 
Patent Oases (1884-1886), 86 ; sub nom. Edison 
Electric Light Oo. v. Jadlocihcoff Electricity 
O o., 36 W. R. 178. 

Right to indemnity from contract express or 
implied — Or from relationship of parties.] — See 

Guarantee & Indemnity, Vol. XXVI., pp. 222, 
Nos. 1747 et aeq. 

Right to indemnity by statute.] — Bee Guarantee 
& Indemnity, Vol. XXVJ., p. 230, No. 1791. 

Validity of indemnity.] — Bee Guarantee & 
Indemnity, Vol. XXVI., pp. 230, 231, Nos. 1792- 
1799. 

Extent of liability of indemnifler.] — See Guaran- 
tee & Indemnity, Vol. XXVT., pp. 233, Nos. 1821 
et aeq. 

Enforcement of liability to indemnify.] — Bee 

Guarantee & Indemnity, Vol. XXVI., pp. 242, 
Nos. 1886 et aeq. 

Assignability of indemnity.] — Bee Guarantee 
& Indemnity, Vol. XXVI., p. 231, Nos. 1800- 
1802. 

Proof of Indemnity.] — See Guarantee & In- 
demnity, Vol. XXVI., pp. 232, 233, Nos. 1803- 
1820. 

Discharge of indemnity.] — Bee Guarantee & 
Indemnity, Vol. XXVI., pp. 244, Nos. 1904 el aeq. 

Admiralty.] — Bee Shipping, infra. 

Agency — Reimbursement & indemnity of agent 
by principal.] — See Agency, Vol. I., pp. 528, No. 
1862 et aeq. ; Supp. 

Banker & customer — Right to indemnity arising 
from relationship of.] — See Guarantee A: In- 
demnity, Vol. XXVI., pp. 227, 228, Nos. 1780- 
1786. 

Bankruptcy — Bankrupt’s right of indemnity — 
Availability for creditors.] — Bee Bankruptcy, 
Vol. V., p. 673, Nos. 6967-6958. 

Cestui que trust.] — See Trustees, infra. 

Clubs — Indemnity to committee or trustees.] — 
See Clubs, Vol. VIII., p. 614, Nos. 66-59. 

Collision at sea.] — See Shipping, infra. 

Company — Claims for indemnity against.] — Sec 
Companies, Vol. X., p. 930, Nos. 6371-6374. 

Shares of.] — See Shares of company, infra. 

Conduct or representation — Indemnity in respect 
of acts done on faith of.] — See Guarantee & 
Indemnity, Vol. XXVI., pp. 226, 227, Nos. 1173- 
1778. 

1374. Contract & sub-contract.] — In an action 
for non-acceptance of goods defts. pleaded (among 
other things) that they bought as brokers for 
principals, A. & B., as pltfs. knew, & that the 

f oods were not according to contract, & were 
herefore refused by defts. & A. &: B. respectively. 
Defts. served notices on A. & B. under Ord. XVl., 
r. 18, of the Judicature Act [sec, now, Ord. XVIa., 
r. 1 (1)] claiming an indemnity from them, as the 
goods were ordered on their behalf. It was 
admitted that the clause as to quality was the same 
as between pltfs. & the defts., on the one hand, & 
defte. &; A. & B. on the other : — Held : the notice 
p.p. — 16 


had been properly given, & the court would, under 
r. 21, give dire^ions as to the mode of trial. 
Order mcide in the case that A. should be at liberty 
to appear & contest the question of quality, being 
bound by the result of the trial. Question of costs 
reserved till after the trial. — ^Benecke v. Frost 
(1876), 1 Q. B. D. 419 ; 46 L. J. Q. B. 693 ; 34 
li. T. 728 ; 24 W. R. 669 ; 3 Char. Pr. Cas. 32. 

1375 . ,] — This was an api>eal by pltfs. 

from an order of the District Registrar of Man- 
chester, giving defts. leave to issue & serve a notice 
upon Messrs. D. & A., claiming indemnity over 
against them, pursuant to Ord. XVI., r. 48 
[aee, now, Ord. XVIa., r. 1 (1)]. 

The action was brought for damages for false 
representation & breach of warranty on the sale 
to pltfs. by defts. of fourteen carding engines. 
The carding engines in question were bought by 
defts. from D. & A., & sent by the latter, at the 
request & without inspection by defts., direct to 
Itfs. at Bombay, in performance of a contract 
etween defts. & pltfs. identical in its terms with 
that between defts. & D. & A. 

I shall affirm the registrar’s order. I think that 
this is a case which comes within the words of the 
rule, & that it is a claim to indemnity against a 
person not a party to the action. There are two 
contracts here ; but it is apparent that whatever 
would be the result of an action on one contract 
would be the result of an action on the other. 
The whole scope of these mles as to third-party 
procedure shows that that is the case to which 
they are intended to apply. I think it is plain 
that this is x>urely a case of indemnity. . . . 
Here the registrar has, in his discretion, refused to 
make the order ex paHe, <fe has made it only after 
notice to plif. & his being heard. That being so, 
pltf. is entitled to appeal against the order for leave 
to serve the notice. 

I wiJl only add that as at present advised, I 
think that it is an extremely reasonable course for 
a master, district registrar, or chief clerk, to decline 
to make the order for leave to serve a notice upon 
a third party in the abscn(‘e of pltf., & to direct 
that he sliould be served with notice of the applica- 
tion ; & that, if pltf. does appear & opx)ose the 
order being made, he has a perfect right to appeal 
against the order. It seems to me to be a saving 
of expense, to be reasonable, & to be a course by 
which the question may be decided as well as it 
could be under the summons for directions 
(Tearson, j.). — Finlay & Co. v, Scott & Son, 
[1884] W. N. 8, 9 ; Bitt. Rep. in Ch. 222. 

1376. .] — A deft., in order to join a third 

party on the ground of indemnity under Ord. 
XVl., r. 48, [see, noiv, Ord. XVIa., r. 1 (1)], must 
be entitled to such indemnity by reason of con- 
tract, express or implied. 

Pltf., a cargo owner, brought an action to recover 
damages for injuries caused to the ca^o by the 
alleged unseaworthiness of the defts.’ ship. Defts. 
had chartered the ship from her owner, subject, 
as they alleged, to a warranty of seaworthiness : — 
Held : the mere fact that, if pltf. recovered dam- 
ages against defts., defts. would probably be 
entitled, in the circumstances, to recover the 
same amount from the shipowner, was not sufficient 
to enable them to join the shipowner as a third 
party to the action. — Speller v, Bristol Steam 
Navigation Co. (1884), 13 Q. B. D. 96 ; 53 
L. J. Q. B. 322 ; 32 W. R. 670 ; anh nom. Spilleb 
V, Bristol Steam Navigation Co., 60 L. T. 419 ; 
5 Asp. M. Ti. C. 228, C. A. 

-] — See, now, R. S. C., Ord. XVIa., r. 1 (1), 

p. 447, a7ite ; Guarantee & Indemnity, Vol. 
XXVI., pp. 222, Nos. 1747 et aeq. 
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not ice granted : Sub-sects. 3 <1* 4.] 

Contribution.] — See Sect. 2, sub-sect. 2, ante. 

Insurance — Action for work under suing Sc 
labouring clause — Underivrlters as third parties.] — 

See Insurance, Vol. XXIX., p. 298, Nos. 2444- 
2445. 

Motor car insurance — Bringing in Insurance 

company as third party.] — See Negligence, Supp. 

Re-insuranoe.] — See Re-insurance, infra* 

Joint tortfeasors.] — See Sub-sect. 2, ante* 

1377. Landlord Sc tenant — Assignment of lease 
— Assignor’s right to Indemnity — Dispute as to 
extent of assignee’s liability.] — In an action against 
the personal representatives of a deceased lessee 
on a covenant to repair in the lease, deft, having 
obtained leave to serve a third party by notice 
on an assignee of the lease, applied for directions 
under S. C. Ir., 1891, Ord. XVI., r. 53: — Held: 
as the third party was not liable for any breach 
of covenant prior to the assignment, pltf. had 
reasonable groimds for objecting to the question 
of the liability to indemnify deft, for subsequent 
breaches being tried in the action, & the third 
party should be dismissed. 

If the third party objects, it is unnecessary for 
him to serve notice to be dismissed, as the court 
has power to dismiss him on the hearing of the 
application for directions. — Greville v* Hayes, 
11894] 2 I. R. 20. 

1378. .] — In an action by a 

lessee against his assignee to recover sums paid by 
the lessee for rent, damages, A costs in a previous 
action brought against him by the lessor & his 
own costs of such previous action, deft, admitted 
his liability for the sums paid for rent & damages, 
but brought in a further assignee as third party, 
who admitted his liability to indemnify deft. The 
court decided that pltf. was entitled to recover 
portions of the amount paid by him to the lessor 
for costs of the previous action, & also pltf.’s own 
costs of same : — Held : pltf. was entitled to recover 
fi*om deft, his costs of the present action, including 
orders as to third party as between solicitor & 
client, & deft., in addition to the amounts paid 
by him, was entitled as against the third party to 
his costs of action & the third-party proceedings, 
those of the actions to be taxed as between solicitor 
A client, but having regard to the fact that they 
were i)ayable by the third party. — Wiley r. 
Hmith, [1894] 1 I. R. 153. 

“ , also, Landlord & Tenant, 

Vol. XXXI., pp. 412, Nos. 5587 et seq, 

Lessee’s liability to assignee.] — See 

Landix)rd a Tenant, Vol. XXXI., p. 419, No. 
5650. 

Relations of underlessees inter se — Con- 
tribution.] — See Landlord & Tenant, Vol. XXX., 
p. 497, Nos. 1560-1563. 

Action for breach of quiet enjoyment — 

Against whom maintainable.] — See Landlord & 
Tenant, Vol. XXXI., pp. 139, Nos. 2742 et seq. 

Breach of covenant to repair in underlease 

— Covenant in imderiease similar or subject to that 
in original lease.] — See Guarantee & Indemnity, 
Vol. XXVI., pp. 237, 238, Nos. 1847-1849. 

Restrictive covenants — Who may be sued 

in action to restrain breach.]— Landlord & 
Tenant, Vol. XXXI.. pp. 174, Nos. 1072 et seq. 

Master Sc servant — Workmen’s Compensation 
Act— Employer’s right to indemnity from third 
party.] — See Master & Servant, Vol. XXXIV., 
pp. 496, Nos. 4094 et seq* 

Money paid under compulsion of law — In- 
denmity In respect of.] — See Guarantee & In- 


1771. 

Mortgage — Assignment of equity of redemption 
— Assignee’s right to indemnity .] — See Mortgage, 
Vol. XXXV., p. 359, Nos. 1018-1020. 

Patents — Covenant to Indemnify defendant.] — 

See Patents, Vol. XXXVI., p. 776, No. 2561. 

Receivers Sc managers — ^Right of indemnity.] — 

See Companies, Vol. X., pp. 801, 802, Nos. 5079- 
5084 ; Partnership, Vol. XXXVI., p. 489, No. 
1534 ; Receivers, Vol. XXXIX., p. 94, Nos. 
1114-1118. 

Receivers appointed by court — Indemnity con- 
fined to assets in court’s control .] — See Guarantee 
& Indemnity, Vol. XXVI., p. 234, No. 1827. 

Re-insurance — Independent contract.]— AVc In- 
surance, Vol. XXIX., p. 48, Nos. 107, 108. 

Guarantee poUcy.] — See Insurance, Vol. 

XXIX., p. 409, Nos. 3221-3222. 

Relationship of parties — Right to indemnity 
arising from .] — See GuARAN^rEE & Indemnity, 
Vol. XXVI., pp. 222, Nos. 1747 et seq* 

Request or order — Implied right to indemnity in 
respect of acts done at .] — See Guarantee & 
Indemnity, Vol. XXVI., pp. 223, Nos. 1750 et seq* 

1379. Sale of goods — Purchase of specific chattel 
from seller with no title — Action by true owner 
against purchaser for recovery — Whether purchaser 
entitled to bring in seller as third party.] — Where, 
a purchaser having bought a specific cJiatiel from 
a seller who had no title to it, an action is brought 
by the true owner against the purchaser for its 
recovery, the right of the purchaser to get back 
the price that he has paid is not a right of in- 
demnity 6c the seller cannot be brought in as a 
third party to the action. — Marten v* Whale, 
[1917] 1 K. B. 544 ; 86 L. J. K. B. 544 ; 115 
L. T. 921 ; 33 T. L. K. 142 ; affd* on appeal, 
[1917]2K. B. 480, C. A. 

1380. Sale of land — Action for specific per- 
formance by vendor against purchaser Sc auctioneer 
— Unauthorised representation by auctioneer.] — 

An action by a vendor against the purchaser of 
a house & premises, & the auctioneer who adver- 
tised & sold them, for specific performance of the 
contract or damages. The purchaser stated that 
he wfi/S induced to purchase the property in con- 
sequence of the advertisement in the newspapers 
inserted by the auctioneer, representing that the 
purchase-moneys would be allowed to remain on 
mortgage. The representation was alleged to 
have been unauthorised, & the purchaser applied 
by summons under R. S. C., 1883, Ord. XVI., 
r. 55 {see, now, Ord. XVIa., r. 1 (1)J, for leave to 
serve his co-deft. — the auctioneer — with a notice 
claiming indemnity from him against the claim 
of the vendor ; — Held : this was not a case for 
indemnity within r. 55, & the summons must be 
dismissed. — Gatton v* Bennett (1884), 26 Ch. D. 
161 ; 53 L. J. Ch. 685 ; 50 L. T. 383 ; 32 W. R. 
485. 

Set-off — Whether plea available to indemnifier.] 

— See Guarantee & Indemnity, Vol. XXVI., 
p. 244, Nos. 1898-1902. 

Shares of company — ^Transfer effected by forgery 
— Service of transferee In action by original share- 
holder against company .] — See Companies, Vol. X., 
p. 1144, Nos. 8090-8091. 

Liability of purchaser to indemnify owner 

against calls .] — See Companies, Supp. 

1881. Shipping — ^Action by cargo owner for 
injuries caused by unseaworthiness of ship — Ship 
chartered by defendants subject to warranty of 
seaworthiness — Joinder of shipowner as third 
party.] — S peller v. Bristol Steam Navigation 
Co., No. 1376, ante. 
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13g2. Action against charterers for failure 

to unload as contracted — Cargo sold to third party 
after execution of charter-party — Contract as to 
loss & demurrage with third party.] — ^An action 
was brought by shipowners against defts. for not 
having unloaded pltfs.’ ship at the port of discharge 
pursuant to the terms of the charter-party, which 
stipulated that the ship should be discharged at 
port of delivery “ as customary.” Aiter the 
execution of the charter-party defts. sold the cargo 
to D., who contracted that the cargo should be 
taken “ from over the ship’s side as fast as the 
captain can deliver,” failing which it was to be 
resold at the defts.’ discretion, D. being liable for 
” any loss, demurrage, or other expenses arising 
therefrom.” The ship arrived, & D. took delivery 
of the cargo : — Held : leave ought not to be given 
to defts. to issue a third-party notice under Ord. 
XVI., r. 48 [sec, now, Ord. XVIa., r. 1 (1)], against 
II., as the contract by 1). as to loss Sc demurrage 
was not a contract to indemnify defts. against 
their liability to pltfs. under the charter-party. — 
(^ONBTANTINE Si, Co. V. WaKDEN Sc SoNS & DOBKLL 
& Co. (1895), 73 L. T. 450 ; 44 W. K. 102 ; 12 
T. L. R. 33 ; 8 Asp. M. I.. O, 100 ; 40 Sol. Jo. 49. 

1383. Claims against charterers by owners 

of cargo — Agreement as to indemnity between 
shipowners & charterers — Bringing shipowners in 
as third parties.] — ^A charter-party provided that 
the shipowner should keep the cliarterers in- 
demnified to the same extent as the shipowner 
would bo indemnified by the l*rotection & In- 
demnity Club, in which the ship was entered, 
against claims Si risks covered by such Indemnity 
Club. Such claims & risks included damage to 
goods & loss consequent on seizure. The vessel 
was seized, as trading with an enemy. Sc the claims 
were made against the charterers by the owners 
(jf goods on board : — Held : the charterers were 
not entitled to bring in the shipowner as a third 
party, the liability of the charterers to the owners 
of the goods & of the shipowner to the charterers 
not being necessarily the same or dependent on 
the same considerations. — D unn v. Currie 
(Donald) & Co. & Bucknall Bros. (1901), 6 
Com. Cas. 118. 

Shipment of goods likely to cause damage 
or delay.] — See Shipping & Navigation, Vol. 
XLI., pp. 314, 315, Nos. 1749-1755. 

Collision at sea — Right of tow to join 

owners of tug as third parties.] — See Shipping Sc 
Navigation, Vol. XLI., p. 793, No. 0530, 

Liability of tug.] — See Shipping Sc 

Navigation, Vol. XLI., pp. 793, Nos. 0531 et seq, 

Construction of Indemnity 

clause.] — See Shipping Sc Navigation, Vol. XLI., 
pp. 793-795, Nos. 6540-6547. 

Liability of steamship owners to indemnify 

dock owners — Action against dock owners for 
damage caused by tow.] — See Shipping Sc Naviga- 
tion, Vol. XLI., p. 981, No. 8095. 

Third-party procedure In Admiralty.] — See 

Admiralty, Vol. I., pp. 192, 193, Nos. 1075-1077 ; 
Supp. 

Statute — Right to Indemnity arising by.] — See 

Guarantee Indemnity, Vol. XXVI., p. 230, 
No. 1791. 

Surety — Right to indemnity against principal 
debtor.]— Guarantee & Indemnity, Vol. 
XXVI., pp. 122, Nos. 867 et seq. 

Exoneration from liability.] — See 

Guarantee & Indemnity, Vol. XXVI., pp. 126, 
Nos. 896 et seq, 

Surety entitled to apply for relief by way 

of indemnity — Threatened breach of administrator’s 
bond.] — See Executors & Administrators, Supp. 


Trustees — Administration of trusts — ^Trustees’ 
right to reimbursement & indemnity .] — See Trusts 
Sc ’Trustees, Vol. XLIII., pp. 760, Nos. 2028 et 
seq. 

Breach of trust — Indemnity from co- 

trustees.]— T rusts & Trustees, Vol. XLIII., 
pp. 1011-1013, Nos. 4621-4634. 

Indemnity from beneficiaries .] — See 

Trusts Sc Trustees, Vol. XLIII., pp. 1013-1016, 
Nos. 4536-4564. 

Tug & tow .] — See Shipping, supra. 

Voluntary acts for benefit of another .] — See 

Guarantee Sc Indemnity, Vol. XXVI., p. 226, 
No. 1772. 


Sub-sect. 4. — Defendant Entitled to Relief 
OR Remedy Connected with Original 
SUB.TECT-MAITER Sc SUBSTANTIALLY THE SAME 

AS That Claimed by Plaintiff. 

See R. S. C., Ord. XVIa., r. 1 (1) (6), p. 447, 
ante. 

1384. Prima facie case — Trial of substantially 
same question also involved in claim against 
third party.] — Where deft, applies for leave to 
serve a notice upon a person not a party to the 
action, it is not necessary for him to show that 
his claim against such third person is identical or 
co-extensive with pltf.’s claim against himself. 
If deft, makes out a prhnd facie case that a sub- 
stantial question in the action brought against 
him by pltf . will also be involved in the determina- 
tion of his claim against the third person, he will 
be entitled to the order, unless the effect of intro- 
ducing such tliiid person would be to embarrass 
or delay the x)ltf. 

Wlierc it is prirnd facie shown that one or more 
such questions will be the same between the two 
sets of opponents, it will be no objection to the 
granting of the order that such question or ques- 
tions will not, as between both sets of opponents, 
be co-terminous in aU their details Sc consequences, 
e.g. in the measm'c of damages, since the court or 
judge, upon the application for directions, h&s 
power to limit the mode Sc extent to which such 
thii*d person is to be bound or made liable by the 
decision of such question or questions. 

Though the third person is bound, as to the 
correctness of the decision upon the question or 
questions in respect of which such notice is served, 
yet ho can only be made liable on such decision, 
if, when sued in his turn by the deft., he fails to 
distinguish the nature or extent of his own liability 
to deft, from that of deft, to pltf. in respect of 
the subject-matter of such decision. 

Notice to a third pemon may be served out 
of the jurisdiction. — S wansea Shipping Co., 
Ltd. V. Duncan (1876), 1 Q. B. D. 644 ; 46 
L. J. Q. B. 638 ; 35 L. T. 879 ; 25 W. R. 233 ; 3 
Asp. M. L. 0. 345, C. A. 

1385. Issue not sufficiently identical.] — 

Actions having been brought by the owner in fee 
of two adjoining pieces of land against the respec- 
tive sub-lessees in possession in respect of waste 
committed by the digging of sand contrary to 
the terms of the superior leases, defts. obtauned 
order ex parte to serve N., the intermediate lessee, 
with third-party notices. The orders were 
obtained on an affidavit that defts. claimed 
indemnity against the intermediate lessee under 
the covenant for quiet enjoyment contained in 
the sub-leases. These covenants were restneted 
in the ordinary way to disturbance by the origi^l 
lessee Sc those claiming under her. Pltf. applied 
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notice granted: Sub-sects, 4 <£; 6. Sects, 3, 4, 
5. 6, 7, 8 9,] 

to dischargo the orders, & defts. for directions as 
to the mode of trial. Subsequently to pltf.’s 
notice of motion in each action, affidavits were 
filed by deft, setting out a claim to be indemnified 
by N. on the groimd (1) that she had repi'esented 
to liim that he would have the right to dig out 
sand for the purpose of building on the land ; 
& (2) that the subdeases contained clauses which 
amoimted in each case to an implied covenant or 
warranty that such digging was lawful. Defts. 
in each action admitted that they had dug out & 
sold certain sand beyond what was necessary for 
building, & they brought the amounts received in 
respect thei'eof into couit. The lease containing 
the restrictive covenant had determined since the 
acts complained of, so that only damages could be 
granted in respect of them : — Held : the case 
against N. was neither a sufficiently good primd 
facie case, nor were the issues in it to a sufficient 
extent identical with tlie issues between the pltf. 
& deft, for the order bringing in N. to be sustained. 
— OoiiRiK V, AJJ.EN (1883), 48 L. T. 464, C. A. 

See, now, li, S. C., Ord. XVIa., r. 1 (1) (6), (c), 
p. 447, ante. 

Object & nature of third-party procedure — ^Pre- 
vention of same question being litigated twice.] — 

See Sect. 1, ante. 

Discretion of court to refuse leave — Conduct of 
action embarrassed or delayed.] — See Sect. 2, 
sub-sect. 1, ante. 


Sub-sect. 5. — Question or Issue relating to 
Subject-matter substantiai^ly same as 
that between I^i^intiff and Defendant. 

See K. S. C., Ord. XVIa,, r, 1 (r), ji. 4 17, afite. 


Sect. 3.— APPUCATION FOR LEAVE TO ISSUE 
AND SERVE THIRD-PARTY NOTICE. 

R. S. C.f Ord. XVIa., r. 1. (2) The Court or Judge may give 

leave to issue aud serve & “ third-party notice ” on an ex parte 
application supported by affidavit, or. where the Court or 
Judge directs a summons to the plaintiff to be issued, upon the 
hearing of the summons. 

Discretion of court to grant or refuse.] — See 

Sect. 2, sub-sect. 1, ante, 

1386. Whether made ex parte.] — An application 
by a deft, for leave to serve a notice on a thii*d 
I>arty under Ord. XVI., r. 18 [see, now, Ord 
XVIa., r. 1 (2)J. ought to be made on notice to 
pltf. A not ex parte (Hall, V.-C.). — Wye Valley 
Ry. Co. V, HAAVF.S (1880), 16 Ch. D. 489 ; 60 
L. J. Ch. 225 ; 43 D. T. 715 ; 29 W. K. 177, C. A. 

1387. .] — SernbJe : that notwithstwding 

the dictum of Hau., V.-C., in Wye Valley Ry, Co, 
v. Hawes, No. 1.386, ante, third-pa^y notices under 
Ord. XVI., r. 18 [see, now, Ord. XVIa., r. 1 (2)], 
may be made ex parte & without notice to pltf, — 
OoiiRiE V. Allen (1883), 48 L. T. 464, C. A. 

1388. Court may require service on plaintifl 

or otlMr person.] — Finlay & Co. v, Scott & Son, 
No. 1375, ante, 

^ application in the 

Chancery Division for leave to issue & serve a 
third-p^y notice under Ord. XVI., r. 48 [see. 
Ora. XVIa., r. 1], need not be served on the 
pltf, m the first mstance, but may be made ex 
parte. 


It is always competent to the court or judge to 
require the pltf. or any other person to be served 
with the application. — Furness, Withy & Oo., 
Ltd. V. Pickering, [1008] 2 Ch. 224 ; 77 L. J. Oh. 
615 ; 99 L. T. 142 ; 62 Sol. Jo. 561. 

Affidavit in support of ex parte applications.] — 
See, now, R. S. C., Ord, XVIa., r. 1 (2), supra. 

Who may apply.]— R. S. C., Ord. XVIa., 
r. 1 (1), p. 447, ante ; rr. 7, 11, pp. 464, 460, post. 

1890. Plaintiff — Counterclaim raised by 

defence.] — The right given by Ord. XVI., r. 48 
[see, now, Ord. XVIa., r. 1], to a deft., who claims 
to be entitled to contribution or indemnity over 
against any person not a party to the action, to 
issue a third-party notice, is applicable to the 
case of a pltf. in an action against whom a counter- 
claini is raised by the defence, pltf. in such a case 
being in the position of deft, to the counterclaim. 
— ^Levi V. Anglo-Continental Gold Reefs op 
Rhodesia, Ltd., [1902] 2 K. B. 481 ; 71 L. .T. 
K. B. 789 ; 86 L. T. 857 ; 50 W. R. 625 ; 18 
T. L. R. 720 ; 46 Sol. Jo. 632, C. A. 

Not alien enemy defendant .] — See Aliens, 

Vol. II., p. 157, No. 272. 

Third party against fourth party .] — See 

R. S. C„ Ord. XVIa., r. 11, p. 460, post. 

1391. Time for application — Not after action set 
down for trial.] — After his statement of defence 
had been delivered, the pleadings closed & the 
action set down for tried, a deft, took out a 
summons for leave to issue a notice to a third 
party : — Held : the application was made too 
late & must therefore be refused. — Associated 
Home Co. v. Whichcord (1878), 8 Ch. D. 457 ; 
47 L. J. Oh. 052 ; 38 L. T. 602 ; 26 W. R. 774. 

1892. Must be made promptly — Within 

time limited for delivering defence — Before plead- 
ings closed.] — An application by a deft, for leave 
to issue a third -party notice under Ord. XVI. 
[see, now, Ord. XVIa. | should be made promptly ; 
the time contemplated by the order as that 
within which the application is to be made being, 
as a general rule, within the time limited for 
delivering the defence, & at the latest before the 
pleadings are closed. — Birmingham & District 
Land Co. v. I^ondon & North Western Ry. 
Co. (No. 2) (1887), 56 L. T. 702. 

1893. Whether before delivery of defence.] 

— ^An application for leave to serve a third-party 
notice made before a defence has been delivered 
is premature. — Re Gilson, Gilson v. Gilson, 
[1894] 2 Ch. 92 ; 63 L. J. Ch. 655 ; 70 L. T. 728 ; 
42 W. R. 425 ; 38 Sol. Jo. 307 ; 8 R. 382. 

Service of notice within time limited for 

delivering defence.]— 5ee R. S. C., Ord. XVIa., 
r. 2 (2), p. 463, post. 

1394. Matters gone into on application — Not 
merits of action — Or validity of claim.] — On the 

application for leave to serve notice of claim for 
indemnity on a third party, the court will not go 
into any question as to the merits of the action 
or the vfiblidity of the claim for indemnity. — 
Edison & Swan United Electric Light Co. v, 
Holland (1886), 33 Ch. D. 497 ; 56 L. J. Ch. 
124 ; 66 L. T. 687 ; 3 R. P. C. 396 ; Griffin’s 
Patent Cases (1884-1886), 86 ; suh nom, Edison 
Electric Light Co. v. Jablochkopf EJxBotricity 
Co., 35 W. R. 178. 


Sect. 4.— SETTING ASIDE ORDER GRANTING 
LEAVE— APPEALS. 

Directions on appearance of third party, see 
R. S. C., Ord. XVIa., rr. 7, 8, p. 464, poet. 
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1396. Setting aside — Order made ex parte — 
Effect of appearance.] — If the notice [third-party 
notice] is wrong, no doubt, the parties are not 
precluded by their appearance [from contesting 
the propriety of the notice] (Blackburn, J.). — 
Bbnecke V , Frost (1870), 1 Q. B. D. 419, 421. 

1896. At hearing of application for direc- 

tions.]— Greville v. Hayes, No. 1377, ante. 

1397. Appeal— Plaintiff’s right of appeal— Order 
made on summons.] — Finlay & Co. v. Scott & 
Son, No. 1375, ante. 

Not where notice given to co-defendant— 

Order on summons for directions.]— Sect. 14, 
post. 


Sect. 5.— FORM AND ISSUE OF THIRD-PARTY 
NOTICE. 

R. S. C., Ord. XVlA., r. 2. (1 ) The notice Bhall state the nature 
and grounds of the claim or the nature of the fiue«tion or Issue 
sought to be determined and the nature and extent of any relief 
or remedy claimed. It shall be in accordance with the Form 
No. 1 or Form No. Ik in Appendix 13, with such variations as 
circumstances may require, and siiall be sealed and served on 
ttje third party in the same manner as a writ of summons is 
sealed and served. 

Form of notice.]— Appendix B., Nos. 1 , 1a, 
y(*arly Supreme (Jourt Practice. 


Sect. 0.— SERVICE OF THIRD-PARTY NOTICE. 

R. S. C., Ord. XVIa., r. 2. (2) The notice shall, uidess other- 
wise ordered by the Court or Judge, be served within tiie tune 
limited for delivering the defence or, where the notice is served 
by a defendant to a counter-claim, the reply, and with it there 
shall be served a copy of the writ of summons or originating 
summons and of any pleadings delivered in tlie action. 

Service of writ of summons.] — See Part XI., 
ante. 

Substituted service.] — See Part XII., ante. 

Service out of the Jurisdiction — Of third-party 
notice.] — See Part XIII., Sect. 3, ante; Part 
XIII., Sect. 4, sub-sect. 10, B., ante. 

Of counterclaim.] — See Part XIII., Sect. 3, 

ante. 

Effect of service.] — See Sect. 7, post. 


Sect. 7.— EFFECT OF SERVICE OF THIRD-PARTY 
NOTICE. 

R, S. C., Ord. XVlA., r. 3. The third party shall, as from the 
time ot the service upon him of the notice, bo a party to the 
action with the same rights in respect of his defence against 
any claim made against him and otherwise as if he had been 
duly sued in the ordinary way by the defendant. 

1398. Third parties not made defendants to 
action — Putting in statement of defence — Effect 
of third-party directions — Interrogatories.]— Persons 
who are served by a deft, with a third-party 
notice are not thereby made defts. within the 
definition of the word in the Judicature Act, 
1873, s. 100, nor do they become defts. by putting 
in a statement of defence. But where persons 
had been served with a third-party notice by deft, 
for the purpose of claiming an indemnity, & had 
obtained an order (1) that the question of in- 
demnity should be tried after the trial of the 
action ; and (2) that they should be at liberty to 
appear at the trial of the action & oppose pltf.’s 
claim so far as they were affected tliereby, & for 
that purpose to put in evidence & cross-examine 


witnesses : — Held : the third parties had been 
placed by the order in the position of defts., & 
had a right to examine pltf. oy interrogatories. — 
Eden v. Weardale Iron & Coal Co. (1887), 35 
Ch. D. 287 ; 50 L. J. Ch. 400 ; 56 L. T. 464 ; 35 
W. R. 507, C. A. 

1399 . Claim for injunction — Costs.] — 

Edison & Swan United Electric Light Co. v. 
HOLT.AND, No. 1445, post. 

1400. Defendants quoad person serving 

noUce.] — McCheane v. Gyles, No. 1368, ante. 

1401. .] — Barclay’s Bank v. Tom, 

No. 1355, ante. 


Sect. 8.— APPEARANCE BY THIRD PARTY. 

R. S. C., Ord. XVlA., r. 4. The third party may enter an 
appearance in the action within eight days from service or 
within such further time may bo directed by the Court or 
Judge and specified in tlie notice ; 

Provided that a tldrd party failing to appear witliin such 
time may apply to the Court or Judge for leave to appear, and 
siieli leave may be given upon such terras, if any, as the Court 
or Judge shall think fit. 

Form of entry.] — See Appendix A., Part II., 
No. 5, Yearly Supremo Court- Practice. 

Default by third party — In entering appearance 
or delivering pleading.] — See Sect. 9, post. 


Sect. 0.— DEFAULT BY THIRD PARTY. 

R. S. C., Ord. XVlA., r. 5. It a third party duly served with 
a third-part V notice docs not enter an appearance or makes 
detault m delivering any pleading wliieh he has been ordered 
to deliver, he shall be deemed to admit tl»e validity of and 
shall be bound by any judgment given In the action, whether 
by consent or otherwise, and by any decision therein on any 
(luestion specified in tl»e not lee ; and when contribution or 
indemnity or other relief or remedy is claimed against him in 
the notice, he sliall be deemed to admit ills liability in respect 
of such contribution or Indemnity or other relief or remedy. 

J., 6, Where a third party makes default 

in entering an appearance or delivering any pleading which he 
has been ordered to deliver and the defendant giving the notice 
suffers judgment by default, such defendant shall be entitled 
at any time, after sati'^faction of the judgment against himself, 
or before such satisfaction by leave of the Court or Judge, to 
enter judgment against the tldrd party to the extent of any 
contribution or indemnity claimtcl in the third-party notice, 
or by l<‘ave of tlie Court or Judge to enter such judgment In 
respect of any other relief or remedy claimed as the Court or a 
Judge hliall direct ; 

Provided that it shall be lawful for the Court or Judge to set 
aside or vary sueli judgment against the third party upon such 
terms as may seem just. 

1402. Default of appearance — Payment by third 
party to plaintiff without knowledge of defendant 
— Liability for defendant’s costs.] — ^This was an 
application by deft, for an order for payment by 
the third party of the amount paid by deft, as the 
costs of defending the action. Tlie action was 
brought for the recovery of unpaid calls on shares 
formerly held by the deft, in pltf. company. 
Deft., by leave, served W., who was the transferee 
of the shares, with a third-party notice claiming 
to be indenmifled by him against all liability in the 
action. Within a few days from the service of 
the third-party notice, W. paid pltf. company, 
without the knowledge of deft., the amount for 
which the action was brought. W. entered no 
appearance in the action. It was contended on 
behalf of the third party* that deft, was not 
entitled to defend the action &; charge the third 
arty with the costs of doing so, as an agent who 
ad defended an action could not maintain an 
action against his principal for the costs incurred 
in doing so. 
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Sect, 9 . — Default by third party. Sect, 10»] 

Field, J., ordered that the third party should 
pay the deft.’s costs of the action. — J ablochkofp 
Electeic Light Co. v, McMurdo, [1884] W. N. 
94, 96. 


Sect. 10 .— THIRD-PARTY DIRECTIONS. 

R. S. C., Ord. XVlA., r. 7. (1) If the third party enters an 
appearance the defendant giving notice may, after serving 
notice of the Intended application upon the plaintiff, the third 
party and any other defendant, apply to the Court or Judge 
for directions, and the Court or Judge may — 

{a) where tlie liability of the third party to the defendant 
giving the notice Is established on the hearing of the 
application, order such judgment as the nature of the 
case may require to be entered against the third party 
In favour of tiie defendant giving tlie notice, or 

(b) if satisfied that there Is a question or issue proper to be 

tried as between the plaintiff and the defendant ami 
the third party or between any or either of them as to 
the liability of the defendant to the plaintiff or as to 
the liability of the third party to make any contribution 
or indemnity claimed, in whole or in part, or as to any 
other relief or remedy claimed in the notice by the 
defendant or that a question or issue stated In the 
notice should be determined not only as between the 
idaintiff and the defendant but as between the plaintiff, 
the defendant and the third party or any or either of 
them, order such question or issue to be tried In such 
manner as the Court or Judge may direct, or 

(c) dismiss the application. 

(2) Any directions given pursuant to this Rule may be given 
either before or after any judgment has been signed by the 
plaintiff against the defendant in tlie action, and may be varied 
from time to time and may be rescinded. 

(3) The third party proceedings may at any time be set aside 
by the Court or J udge. 

j. 8^ Court or Judge upon the 

liearing of the ai)plication for directions may, if it shall appear 
desirable to do so, give the third party liberty to delend the 
action, either alone or jointly with the original defendant upon 
such terms as may be just, or to appear at the trial and take 
such part therein as may be just, and generHlIy may order such 
proceedings to be taken, pleadings or documents to be delivered, 
or amendments to be made, and give such direi lions as to the 
Court or Judge shall appear ])ropcr for having the question and 
the rights and liabilities of the parties most conveniently deter- 
mined and enforced and as to the mode and extent In or to 
which the tlUrd party sliall be bound or made liable by the 
decision or judgment in the action. 

1403. Necessity for directions.] — No questions 
can be determined between a deft. a third party 
brought into the action by deft, unless an order 
be obtained under Ord. XVI., r. 17 [see, noio, 
Ord. XVI A., r. 7], giving directions that such 
questu)n shall be determined. The coui't has 
power under Ord. XVI., r, 21, [see, now, Ord. 
XVIa., r. 10] to order the third party so brought 
into the action to pay to pltf. the costs occasioned 
by liis defence. — Filler v. Koberts (1882), 21 
Ch. D. 198 ; 46 L. T. 527 ; 30 W. K. 595. 

1404. Discretion of court to grant or refuse 
directions.] — Deft, to an action served a third- 
party notice upon a co-deft., & afterwards took out 
a summons for directions upon which the judge 
at chambers refused to make any order; — Held: 
(1) the making of an order for directions was a 
matter of discretion ; (2) the effect of the refusal 
of an order was to dismiss the person sought to be 
made a third party from being a third party, 
leaving bun as he was before, simply a deft, in 
the action ; (3) as all the disputes between defts., 
in respect of the subject-matter of the action, 
could not be finally settled under the third-party 
notice, the judge exercised his discretion rightly 
m refusing an order ; (4) as the question whether 
deft, was entitled to any indemnity from his co- 
deft. depended upon the true construction of a 
complicated Act of I’arliament, the judge at 


chambers was justified in refusing to give any 
order for directions. — ^Baxter v . France (No. 2), 
[1895] 1 Q. B. 691 ; 64 L. J. Q. B. 337 ; 72 L. T. 
183 ; 43 W. H. 341 ; 14 R. 263, 0. A. 

1405. Court must be satisfied that proper 

question arising for trial — As to liability of third 
party.] — Where leave has been granted, under 
Ord. XVI., r. 48 [see, now, Ord. XVIa.], to serve 
a notice upon a third party, the court or judge 
must, nevertheless, before making an order upon 
a summons for directions under Ord. XVI., r. 52, 
be satisfied that there is a question proper to be 
tried as to the liability of the third party. 

A lessor sued his lessee for breaches of covenants 
contained in the lease ; the lessee had underlet 
by lease containing similar covenants, but not 
such as to amount to a contract by the sub-lessee 
to indemnify the original lessee against his lia- 
bility under the covenants of the head lease. The 
lessee obtained leave to serve notice on the sub- 
lessee, & applied for directions : — Held : there was 
no question i)roper to be tried under Ord. XVI., 
r. 52 [see, notv, Ord. XVIa.], & the coui't would 
make no order. — ^P ontipex v . Foord (1884), 12 
Q. B. D. 152 ; 53 L. J. Q. B. 321 ; 49 L. T. 808 ; 
32 W. R. 316. 

1406. .] — A.’s predecessor in 

title demised lands to B. in 1872, Sc covenanted to 
make a new street beside them. In 1890, A. 
demised adjacent lands to C., Sc in this lease C. 
covenanted with A. to complete & finish all now 
streets on lands abutting on these lands, so far as 
A. was bound to do, subject to certain terms. B., 
by action against A., claimed damages for breach 
of the covenant in the lease of 1872. A. sought 
to join r. (under Ord. XVI., r. 49, R. S. C., 1891 
(Ireland)) as an indemnifying deft.: — Held: A., 
under the circumstances, was not entitled so to do. 
— Morris v. Kennedy (1892), 30 L. R. Ir. 461. 

1407. When court will refuse directions — Plain- 
tiff embarrassed & delayed.]— In an action against 
defts. for non-delivery of certain iron rods of the 
quality contracted for, defts. proceeded to bring 
in II., a foreigner, as a third party, on the ground 
that they had contracted with him in I'ospect of 
the iron rods so supplied Sc upon th(‘ same terms. 
It was not denied that the clause as to quality 
was the same as between the pltf. Sc the defts. 
on the one hand Sc the defts. & II. on tlie other. 
Pltf., however, relied upon certain admissions made 
by (lefts, as regards the subject-matter of the 
contract, which showed that tlie action was, as 
between the pltf. Sc the defts., an undefended one. 
It further appeared that the case liad already 
been set down for trial, Sc would be reached in a 
day or two. Upon application made by defts., 
to give directions as to the mode of trial : — Held : 
the court had power to consider whether tlie case 
was one in which a third party ought to be allowed 
to come in, & ought to refuse the application where 
the effect of such third party being introduced 
would be to embarrass Sc delay pltf. — Schneidp:r 
V. Batt & Co. (1880), 60 L. J. Q. B. 389, C. A. ; 
subsequent proceedings (1881 ), 8 Q. B. D. 701, C. A. 

1408. — Carshore V. North 

Eastern Railway Co., No. 1370, ante. 

1409. Questions not identical.] — In 

an action against deft., a shipowner, to recover 
damages for injury to certain goods shipped on 
board his ship, to be carried from Newport to 
Montreal, caused by the unseaworthiness of the 
vessel, deft, sought to bring in the shipbuilder, 
who had built Sc delivered the ship at Sunderland, 
as a third party ; — Held : deft, was not entitled 
to bring in the shipbuilder as a third party, on the 
ground that it would inconvenience & prejudice 
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the pltfs. at the trial, & the question of seaworthi- 
ness of the ship, as between the pltfs. & the deft. 
& the deft. & the shipbuilders, was not identical 
in point of time. — B laina Iron Co. v. Garbutt 
(1882), 46 L. T. 162. 

1410. ,] — In an action for 

damage by collision brought by a vessel at anchor 
against a vessel in tow of a tug, the owners of the 
tug were made third parties, as defts. claimed to be 
indemnified by the owners of the tug against 
pltfs. ^ claim on the ground that the improper 
navigation, if any, was that of the tug. An 
application for directions was subsequently made, 
& pltfs. thereupon asked that the third parties 
should be dismissed from the action on the ground 
that pltfs. would be embarrassed by the pro- 
ceedings between the defts. <fe the third parties : — 
Held : the third parties must be dismissed, as 
under the circumstances questions would probably 
arise between them & the defts. by which pltfs. 
might be embarrassed, as they were different from 
those upon which the action between pltfs. & 
defts. would turn. — T he Bian(^a (1883), 8 V. D. 
91 ; 52 L. ,T. P. 56 ; 48 L. T. 440 ; 31 W. H. 954 ; 
5 Asp. M. 1.. C. 00. 

1411. Disputes not capable of final settle- 

ment — Complicated questions.] — Baxter v. 
Franc e (Nc:). 2), No. 1404, ante. 

1412. Defendant admitting liability.]— 

This was a summons for directions by deft., who 
had given a third-party notice. The master liad 
substituted the third party for d<*ft. The action 
was brought for breach of contract in delivering 
iron that was not Swedish. Deft, had obtained the 
iron from W. <fe Co. & brought them in as third 
parties. 

W. Co. had made a claim in respect of this & 
other iron against a foui'tli party <fe had been 
paid. 

I see no reason why the third party sljould be 
f(R’cod as deft, upon tlie pltf., when the present 
deft, admits his liability. Under the circumstances 
of this case I cannot say tliat I am satisfied that 
there is no question to be tried as to the liability 
of the third party, & cannot, therefore, oi'der that 
the deft, have judgment against him (Field, J.). 

No directions, cleft, consenting b> judgment as 
between himself & pltf. Fresh action to be com- 
menced against third party. 

It was subsequently held that directions should 
be given. — Bell & Co. v. Von Dadelszkn, [1883] 
W. N. 208. 

Indemnity not arising from contract.] — 

See Sect. 2, sub-sect. 3, ante. 

Discretion to grant or refuse leave to issue Sc 
serve notice.] — See Sect. 2, sub-sect. 1, an/c. 

1418. Effect of refusal to give directions — Third- 
party proceedings at end.] — Pltf. having sued for 
breach of contract in respect of goods, defts. 
brought in as a third party P., from whom they 
themselves had bought the goods. Defts. after- 
wards applied for directions as to tlie mode of 
having the questions in the action determined ; 
but the court refused to give any directions. 
Defts. delivered a claim to the third party, who 
in turn delivered to them a defence. The action 
having been tried between pltf. & defts., the latter 
delivered a reply to the third party, & gave notice 
of trial : — Held : the reply & notice of trial must 
be set aside, for it must be taken that the action 
came to an end as regarded the third party when 
the court refused to give directions. — Schneider 
V, Batt & Co. (1881), 8 Q. B. D. 701 ; 50 L. J. Q. B. 
525 ; 45 L. T. 371 ; 30 W. R. 420, C. A. 

1414. Co-defendant.] — Baxter v. 

France (No. 2), No. 1404, ante. 


1415. Appeal.] — Cargo owners in- 

structed barge-owners to lighter their goods, &, 
as time pressed, to employ a tug. The tug was 
so negligently navigated by the servants of the 
tug-owners that the barge containing the goods 
was brought into collision with another barge, 
& the goods thereby damaged. In action by the 
cargo owners, as pltfs., against the barge-owners 
& the tug-owners as co-defts., the barge-owners 
were dismissed from the suit with costs to be paid 
by the cargo owners, but the tug-owners were held 
liable with costs for the damage sustained by the 
cargo owners, together with the costs to be paid 
by the cargo owners to the barge-owners. The 
tug-owners, by a third-party notice, served on the 
barge-owners, set up a contract of indemnity 
under which their customers agreed that the tug- 
owners should “ not be answerable for any loss 
or damage which might happen to, or be occasioned 
by, any barge, or its cargo, while in t(3W, however 
such loss or damage might arise,” & undertook 
to hold them harmless <fe indemnify them ‘‘ from 
any such loss or damage, & against the faults or 
defaults of their servants or any claim therefor 
by whomsoever made.” Under the issue raised 
between the co-defts. by the third-party notice, 
the barge-owners were adjudged responsible for the 
amount of the damage for which the tug-owners 
had been held liable tog(‘ther with the two sets 
of costs. Both defts. served notices of appeal ; 
but the appeal of the tug-owners was subsequently 
withdrawn: — Held: (J) the barge-owners could 
not ajipeal in respi'ct of the decision in favour of 
pltfs. against the tug-ownei*s, for they were not 
parti(‘s to that judgment, & n()t having paid the 
amount adjudged to be due by the tug-owners to 
the pltfs., they were not subrogated to their rights, 
k, it subrogat('d, they could not avail themselves 
of an appeal which tlie tug-owners had abandoned, 
nor could they rely on the third-party pi’ocedure 
under the .Tudicature Act, as no order had been 
made within the meaning of the R. 8. C., Ord. 
XVL, r. 53 \ftee, now, Ord. XVTa.], giving dii'ections 
as to the mode in, or the extent to, which they 
were to be bound, or made liable, by the judgment 
against the tug-owners ; (2) there was no privity 
of contract between pltfs., the owners of the 
damaged cargo, & the tug-owners, which would 
bind pltfs. to the conditions attached to the 
towage, & thcrefoi‘e, on the construction of the 
contract of indemnity as between the barge-owners & 
the tug-owners, the barge-owners not only could not 
bring an action against the tug-owners for any loss 
or damage which might happen to, or be occasioned 
by, any barge or its cargo, while in tow, but the 
contract assumed an existing liability against which 
the barge-owners had undertaken to indemnify 
the tug-owners, so that the barge-owners were 
liable for the damages recovered by pltfs. in the 
action brought against the tug-owners, together 
with the costs reasonably incurred by the tug- 
owners in defending such action, including the 
costs which pltfs. had been adjudged to pay the 
barge-owners, & which the tug-owners had been 
ordered to repay to pltfs. — The Millwall, [1905] 
P. 165, 156 ; 74 L. J, P. 82 ; 53 W. R. 471 ; 21 
T. L. R. 346 ; anh nom, Oaselee v. Darling, 
The Millwall, 93 Ij. T. 429 ; 10 Asp. M. L. C. 
113, 0. A. 

Objection to notice taken on summons for 
directions — ^Notice on co-defendant claiming con- 
tribution.] — See Sect. 14, post, 

1416. Whether directions given after Judgment.] 

— Whore judgment has been obtained by a pltf. 
against a deft., under Ord. XTV., a judge cannot 
give directions as to the trial of the question of 
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Sect 10> — Third-party directions,] 

the liability of a third party brought in under 
Ord. XVI., r. 48 (see, now, Ord. XVU.).— 
Bich V. Dakrktt (1884), 28 Sol. Jo. 613. 

1417. .] —The action was brought upon a 

bill of exchange, drawn in June &> due in Dec. 
1883, by the holder against the acceptor. Deft, 
applied for Sc obtained leave to serve a third-party 
notice upon H. on the groimd that he accepted the 
bill in question for the accommodation of H. 
After service of the notice, but before appearance 
by the third party, pltf. obtained judgment against 
deft, upon a summons under Ord. XIV. The third 
party was not aware of this, & subsequently 
appeared pursuant to the notice, 

II. having entered an appearance, there is power 
to deal with this application. The question is, 
whether he shows such facts as entitle him to 
defend. I think that he does ; & I, therefore, 
refuse to give deft, leave to sign judgment gainst 
him. The summons asks in the alternative for 
directions. It was not intended by these rules 
lOrd. XVI., r. 52. Sec, now, Ord. XVIa.] that 
an action should go on to trial as between deft. & 
third party when the question between the pltf. & 
deft, has been determined. What was meant was 
that the question between deft. & the third party 
should be determined at the trial of the question 
between pltf. & deft. T'hat cannot be done here, 
because there will be no trial between the pltf. & 
deft. (Mathew, J.). — Cairter v. Chapman, L1884] 
\V. N. 31 ; Bitt. Bep. in Ch. 232. 

Against co-defendant.] — See Sect. 14, post, 

.] — See, now, B. S. C., Ord. XVIa., r. 7, 

supra. 

1418. Judgment against third party — Where court 
not satis Aed that proper question arising for trial.] 

— Bell Co. v. Von Dadelszen, No. 1412, ante. 

1419. .]— Under Ord. XVI., r. 62 

[see, now, Ord. XVIa.], judgment against a third 
party who has apiDeared pursuant to a third-party 
notice, but, at the hearing of an application by 
deft, for directions, declines to state any defence, 
may be ordered, if the judge is not satisfied that 
there is any question proper lo be tried as to the 
liability of the third party. The rule is consistent 
with the Judicature Act, 1873, s. 24 (3), the 
Judicature Act, 1875, s. 24, 6o is not ultra vires. 
Much judgment under the rule may, since the 
Married Women’s Property Act, 1882 (c. 75), 
be ordered against a married woman, third party, 
as a feme sole, declaring her separate estate charge- 
able even in respect of a liability created before 
that Act. — GL^)urE8TERSiiiKE Banking Co. v. 
Phillipph (1884), 12 Q. B. D. 633 ; 63 L. J. Q. B. 
493 ; 60 L. T. 300 ; 32 W. K. 522, D. C. 

1420. Counterclaim by third party 

against defendant.] — The action wa 3 brought by 
mortgagee against mortgagor to recover £800 
principal & interest due on a mortgage of certain 
houses. Deft, had sold the equity of redemption 
of the houses to H., who covenanted to indemnify 
him against the principal &: interest & against all 
actions, etc., on account of the same. Deft, had 
obtained leave to serve & had served H. with a 
third-party notice. 

The deft, asks me to say that the third party shall 
be bound by the judgment that is to be signed 
against him. . 1 think that he ought not to be so 
bound. That the third party has a counter- 
claim^ against deft, is quite sufAcient to prevent my 
ordering judgment to be signed against him for 
any sum. The thiid party was unaware that a 
part of the price of those houses was not paid to 
deft. Whether that is a defence or not, the 


question must be tried. But pltfs. must not be 
prejudiced ; & they must have leave to sign 

judgment against deft. As to what directions 
should be given, I think that the most convenient 
course is to give none, but to set aside the third- 
party notice, without prejudice to an action by 
deft, against the third party, unless both parties 
consent to an issue (Mathew, J.). — ^Borough v. 
James, [1884] W. N. 32 ; Bitt. Bep. in Ch. 234. 

1421. What directions given — Liberty to third 
parties to appear at trial — Taking such part In 
trial as Judge shall direct — Liability to indemnify 
or contribute tried at or subsequent to trial.] — 
Where in an action for damages in respect of alleged 
injury to pltfs.’ premises, deft., claiming to be 
entitled to indemnity over against a person not 
a party to the action, had served such person with 
a third-party notice, &> he had appeared thereto, 
the court, upon a summons for directions taken out 
by deft., gave the third party, who did not admit 
his liability, liberty to appear at the trial of the 
action Sd take such part as the judge should direct, 
&; be bound by the result, & ordered the question 
of his liability to indemnify deft, to be tried at the 
trial of the action but subsequent thereto. 

In case a third party served with notice appears 
& admit^s his liabUity to indemnify, the court will 
give liim leave to defend the action. — Coi.ES v. 
Civil Hervice Supply Association (1884), 20 
Ch. D. 529 ; 53 L. J. Ch. 038 ; 50 L. T. 114 ; 32 
W. B. 407. 

1422. .] — The third parties 

having entered appearances, an order was made 
that pleadings shoidd be delivered as between deft. 
Sc them, that they should be at libei’ty to appear 
at the trial &> take such part as the judge should 
direct, 6c that their liability to make contribution 
should be tried at the trial of the action, or sub- 
sec|uently thereto, as the judge at the trial should 
direct. Statements of claim were thereupon 
delivered by the deft, to the third parties, who 
denied liability to make contribution. 

On the action being tried judgment was given, 
upon the findings of the jury, for pltf. against deft, 
for £4,750 6c for deft, against a third party for half 
that sum, & it was subsequently ordered that the 
thii'd party should pay the costs of the third- 
pail y notice, half of the costs which deft, would 
have to pay to pltf. in the action, 6c half of the 
costs incurred by deft, to his own solicitors in the 
defence of the action. 

A subsequent application by the third party for 
judgment or a new trial was dismissed. — Gerson 
r. Simpson, 1 1903 1 2 K. B. 1 07, 201 ; 72 L. J. K. B. 
(103 ; 89 L. T. 117 ; 51 W. B. 010 : 19 T. L. B. 
544 ; 47 Sol. Jo. 13 ; 10 Mans. 382, 0. A. 

1428. Putting In evidence & cross- 

examining witnesses — ^Llabiiity to indemnify tried 
after trial.] — Eden v. Weardale Iron Sc Coal 
C o.. No. 1398, ante. 

1424. Not to deliver defence — ^All 

grounds raised by defendants in bon& Ade defenoe.] 

— An action was brought against a railway com- 
pany to compel them to retransfer stock which 
pltfs. alleged to have been transferred out of their 
names by means of forged transfer deeds. The 
transferees were not made parties, but the company 
served them with third-party notices, claiming 
indemnity. The company, in their defence, set 
up all the grounds of defence that could be relied 
on against pltfs.’ claim. Some of the third parties 
desired to defend, 6c the judge gave them liberty to 
appear at the trial & take such part as the judge 
should direct. Two of them appealed from 
order, asking that they might oe at liberty to 
deliver a defence, appear at the trial, 6c put in 
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evidence, & cross-examine pltfs/ witnesses : — 
Held the third parties were not, under the old 
practice, necessary parlies t/O the action, & as the 
company had raised all proper grounds of defence, 
& was bond fide defending the action, the order 
gave the third parties all reasonable protection, 
&: that the appeal must be dismissed, for that while, 
on the one hand, the coiui) ought to take care that 
the third parties had full opportunity of seeing 
that the questions in the cause were fairly tried, it 
ought, on the other hand, to take care that pltfs. 
were not embarrassed & put to expense by un- 
necessarily allowing pt'rsons, who were not 
necessary parties to the action, to take all the same 
steps as if they had been made defts. — Barton ik 
London & North Western Ky. ("o. (1888), 
38 Ch. D. 144 ; 57 1.. J. (^i. 070 ; 59 L. T. 122 ; 
30 W. IL 452 ; 4 T. J.. B. 420, O. A. 

1425. Where third party admitting liability 

— Leave to defend.] — Colics v. Civil Service 
Supply Association, No. 1421, ante. 

1426. In name of defendant.] — 

In the present case resort^ was had by d(‘ft. to 
third-party procedure ; he made the mesne 
assignee third pai*ty, who made the ulimiate 
assignee fourth party. The third & foiiith parties 
admitting their respective obligations to in- 
indemnify, the master under Ord. XVI., r. 53 
[see, now, Ord. XVlA.,], gave the fourth party 
liberty to defend the action in the name of deft. 
Such an order is not unusual in the circumstances, 
the party defending defending pltf.’s claim against 
the original deft., not against himself (Atkin, 
L.J.). — Maithky V. Curling, 11922! 2 A. C. 180, 
108 ; 91 L. J. K. B. 593 ; 127 L. T. 247. 

1427. Setting up any defence 

open to defendant.] — Where a third party has 
been properly brought in upon notice by deft., h(‘ 
is entitled to set up, as against pltf.’s claim, any 
defence which would have been available to deft. 

In this case the third pnrly is admittedly one 
“ against whom indemnity is sought,” A" therefore 
is not beyond the limits of the rule. The terms 
of r. 49 [Old. XVI., see, now, Ord. XVIa.] cloaily 
contemplate the possibility of such a person 
desiring to dispute the claim made by the pltf. 
against the deft. ; & it may be very maleiial to 
the third party to be able to disiiute it, since it is 
a condition precedent to one who indemnifies 
being called upon to satisfy the indemnity that the 
person indemnified has been obliged to pay. 
R. 53 [Ord. XVI., see, now. Ord. XVIa.] puts it 
beyond doubt that the court or a judge, if it shall 
appear desirable, may give the third party liberty 
to defend the action — that is, in fact, may put 
him in the place of the deft. It is obvious that 
there may be cases whore even without collusion, 
& d fortiori with collusion, it may not suit deft, to 
defend, & in such cases I think the third party 
should be allowed to take his place. In this case, 
therefore, I think the third party should have 
general leave to defend (Lord Coleridge, C. J.). — 
Caij:-ender v. Watxjngford, Young, Third 
Party (1884), 53 L. J. Q. B. 569, 570 ; 32 W. R. 
401. 

1428. Not to set up fresh defence — 

One set of costs.] — In an action on a bill of exchange 
accepted by deft, in part payment of a ship sold 
to him by pltfs., the deft, pleaded that he bought 
the ship on behalf of for the N. company ; that 
the ship was afterwards transferred to them ; & 
that deft, was induced to make such purchase & 
to accept the bill by the fraudulent misrepresenta- 
tion & concealment of pltfs. with reference to the 
sale of the said ship ; & he set up by way of counter- 
claim, a claim against the pltfs. for damages for the 

15 * 


said misrepresentation & concealment. The N. 
company having been served by the deft, with 
notice were allowed by tho court to defend the 
action though not to plead any fresh defence, but 
only to support the existing counterclaim jointly 
with deft, by the same solicitor & counsel, & to be 
jointly liable with deft, for the costs of the action, 
& to be entitled to only one set of costs with deft, 
as against pltfs. — Norris v. Beazley (No. 2) 
(1877), 46 L. J. Q. B. 515 ; 36 L. T. 409. 

1420. .] — Where an 

action was brought against a sheriff for wrongfully 
seizing the goods of pltf., tho sheriff being in- 
demnified by the execution creditor, who was 
brought in as a third party, tho court upon motion 
for directions made an order in the form adopted 
in Norris v. Beazley, No. 1428, ant^i, as follows : 
” Tho third party admitting her liability, let her 
be at liberty to defend the action by the same 
solicitor & counsel as the deft., <& be jointly liable 
with him for tho costs of this action, & be entitled 
to only one set of costs with him as against the 
pltf., & be bound by any judgment the pltf. may 
recf)ver against the deft. I^et no further pleadings 
be filed, pltf. to reply by joining issue ; ^ let the 
costs of this motion of all parties be reserved until 
the trial.” — Macbeth v. Buller, [1895] 2 I. R. 
357. 

1430. Defence limited to points 

not raised by defendant.] — Witham v. Vane, 
No. 1462, post. 

1431. .] — A person who has 

been served by a deft, with a third-party notice 
is (mtitled to counterclaim against deft. 

(’an he counterclaim against pltf. ? Tho answer 
is no, for such a counterclaim would have nothing 
to do with the issue in tho action to which ho is 
admitted as party. . . . Can he interrogate pltf. ? 
The answer is yes, if the object of tho interrogatories 
is to show that pltf.’s claim against the deft, can- 
m)t be supported. ... I remember in one case 
in which 1 was counsel tho third pai*ty was on tho 
same principle allowed to raise a defcnco on behalf 
of deft, whicli deft, would not raise on his own 
behalf. Wlien it has beem ascertained that deft, 
is liable to pltf. the next step is to try, in such 
manner as the judge may direct, tho question 
between the deft. the third party. Deft, says, 
” You owe mo so much by way of contribution or 
indemnity.” How may the third party defend 
himself ? Of course be may deny that he is under 
any such liability at all. But ho may admit his 
liability & say that he has a cross-claim against 
the deft, which prevents any effective judgment 
being given against him (ScRUTTON, li.J.). — 
Barclay’s Bank v. Tom, [1923] 1 K. B. 221, 
224, 225 ; 192 L. J. K. B. 340 ; 128 L. T. 658, 
C. A. 

1432. Liberty to appear at trial — 

Decision of court as to indemnity to be binding.] — 
Edison & Swan United Electric Light Co. v. 
IIoiJAND, No. 1446, post. 

1433. Liability of third party to be tried 

soon after trial — ^Third party entitled to appear by 
counsel immediately after trial — Without obtaining 
directions as to pleadings^ etc.] — An action was 
brought for specific performance of a contract. 
Deft, pleaded that he was not liable on the ground 
that he signed the contract os agent for another 
person. Deft, served a third-party notice on the 
other person who appeared & took no further pro- 
ceedings. Deft, obtained an order that the 
question as to the liability of the third party should 
be tried as soon as might be after the trial of the 
action ; — Held : (1) the third party might appear 
by counsel & have the question tried immediately 
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Sect, 10. — Third-party directions . Sects. 11 c£: 12.] 

after the trial of tlu^ action, without having obtained 
directions as <o pleading, or othciwise ; ^ if deft, 
wished for such directions he should have taken 
steps to have them given ; (2) on the evidence, on 
the question of liability, as between pltf. & deft., 
the deft, was liable, but deft, was to be indemnified 
by the third party, who was to pay the costs of the 
third-party proceedings between him & deft. ; 
but deft, having set up a defence which failed must 
pav the costs of the action. — B lork v. Ashby 
(18\S0), 4d Ch. D. 082 ; 58 L. J. Ch. 770 ; 01 B. T. 
700 ; 28 W. K. 141. 

1434. Counterclaim — By third party — Against 
original plaintiff.] — The court has no power to 
give a third party who has been served with notice 
by a deft., leave to file a counterclaim against the 
original pltf. 

(^uare : whether there is jurisdiction to enable 
a third party to counterclaim against deft, who 
has given him notice.^ — ^Edkn v. Weardale Iron 
A CoAE Co. (1884), 28 Ch, 11. 222 ; .54 Ji. J. Ch. 
284 ; 51 L. T. 720 ; 22 W. K. 241, C. A. 


1435. .] — Barclay’s Bank r. 

Tom, No. 1421, anie, 

1436. Against defendant.] -Eden r. 

Weardale Iron A Coal Co,, No. 1421, anir. 

1437. .]— Bokouoh V, Jame«, 

No. 1420, ardc, 

1438. .] — Barclay’s Bank v. 


Tom, No. 1421, ante. 

Counterclaim to counterclaim.] — Ncc Set-off A 
COITNTERCTJS.1M, Vol. XL., i)p. 417, 418, Nos. 280- 
202 . 

Discovery — By & against third parties.] — See 

Discovery, etc ., Vol. XVIIL, pp. 57, 58, Nos. 144- 
147. 

Interrogatories— By & against plaintiff & third 
party.] — See Discovery, etc., Vol. XVIII., pp. 
185, 180, Nos. 1207-1300. 


Sect. 1 1 .—PROCEEDINGS AT THE TRIAL. 

R. S. C.jOrd. XVlA., r. 9. (1) Where tlie net ion is tried, the 

Judge who tries the action may, at or after tlie trial, enter amii 
judgment as the nature of the case may require for or against 
tlie defendant giving the notice against or for the third party, 
and may grant to the defendant or to the third party any relief 
or remedy which might properly have been granted If the 
third party had been made a defendant to an action duly 
instituted against him by tlie defendant : 

Provided tliat execution sliall not be issued witliout leave of 
the CV)urt or v Judge until after satisfaction by the defendant of 
the judgment against him. 

(2) Where the action is decided otherwise than by trial, the 
Court or .ludge may, on application by motion or summons, 
make sueli order ns the nature of the case may require, and, 
where the plaintiff has recovered judgment against the defen- 
dant, may order bueh judgment as may be just to bo entered 
for or against the defendant giving notice against or for tlic 
tliird party. 

1439. Cross-examination of plaintiff’s witnesses 
by third party— Right to contest defendant’s 
liability.] — A third party who has been served by 
a deft. A has obtained leave to appear at the 
trial is not a person directly affected by an appeal 
by pltf. within the meaning of Ord. LVIII., r. 2, 
A need not be served by pltf. with notice of the 
appeal ; but deft., if he desires him to be served, 
ought to obtain leave of the court to serve him. 

It is stated that at the trial the third parties 
desired to cross-examine pltf.’s witnesses, but the 
judge refused to allow this Uj be done, saying that 
ho would try the case as between pltf. A deft, 
first, A as between deft. A the third parties after- 
wards. If the judge meant that he would try the 


question of the liability of deft, to pltf. over again 
as between deft. A the third parties, he was in 
my opinion going contrary to the intention of the 
.ludicature Acts A the third-party rules. ... I 
have come to the conclusion that the third parties 
are not directly affected by this appeal, A conse- 
quently the objection fails. 

1 think, however, that the court ought not in 
the exercise of its discretion to hear the ap_ 
without the presence of the third parties. Deft., 
w^ho wanted to have them here, ought to have 
applied to the Court of Appeal . . . for leave tt) serve 
them. If deft, should now make the application 
the court will be ready to assist him, but, as 
the presence of the third parties is wholly im- 
material to pllf., A is solely for the benefit of 
deft., deft, ought to pay the costs of th(» adjourn- 
ment, on the ground that he ought to have made 
the ajiplicalion before (TjORD Esher, M.K.). — lie 
Salmon, Driest v. UrrLEBY (1889), 42 Ch. D. 
251, 260, 261 ; 62 1.. T. 270 ; 28 W. Tt. 150 ; 5 
T. L. B. 582, C. A. 

1440. Right to special jury.]— In IIk* absence of 
any sp(‘cial directions given as to the manner of 
trial of a third-party issue, the judge who tries tlie 
original acti<^)n has a discretion ; A may, when the 
original action has betTi tried by a common jury 
on deft.’s application (the third party having had 
no voice in the matL'r), adjourn the trial of the 
third-party issue in order to have the same tried 
by a special jury, if the third party so desires. — 
Fisher v. Moynaoh (1912), 46 Ir. L. T. 187. 

1441. Appeal by plaintiff — Service of third 
parties with notice — Duty of defendant.] — Re 
Salmon, Priest v. Uppijsby, No. 1429, ante. 

1442. Appeal by third party — No order giving 
directions as to mode & extent to which third 
parties to be bound by judgment.] — The Millwall, 
No. 1115, ante. 


SEc-r. 12.— COSTS. 

R. S. C., Ord. XVlA., r. 10. TJip Court or Judge may decide 
all qiipstions ol costs, aH bet^^^en a third parly and oilier parties 
to the action, and may order any one or more of them to pay 
the costs of any other, or othcis, or give such directions as to 
costs as the jiistite of the case may require, 

See^ qenerally^ B. S. C., Ord. LXV., Part 
I.XXXVI.,po6L 

1443. Court may decide all questions as to 
costs.] — The court has complete jurisdiction over 
costs of a third party, A even wlien the order, 
giving directions as to the mode in which the 
questions are to be tried, reserves all questions 
between deft. A the third party, including the 
question of costs, the court may order pltf. to pay 
the costs of the third party. — Hanbury v* Upper 
Inny Drainage Board (1883), 12 L. K. Ir. 217. 

Payment of costs by third party — Under liability 
to Indemnify.] — See Guarantee A Indemnity, 
Vol. XXVI., pp. 235, Nos. 1832 et seq. 

1444. Costs occasioned by defence.] — 

PiLLER V, Roberts, No. 1403, ante, 

1445. Costs of appeal & below — Action 

really fought by third party — Order against defen- 
dants & third parties.] — Defts. to an infringement 
action served a third-party notice for indemnity 
upon the B. company, who were not parties to 
the action. The B. company appeared as third 
parties in the action, A admitted their liability 
to defts. ; A the court ordered that they should 
have liberty to appear at the trial, A should be 
bound by the decision of the court on any question 
as to the indemnity arising between them A defts., 
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but not otherwise. The B. company were not 
made defts., & filed no pleadings, but they 
appeared at the trial as third parties, & the court 
gave judgment partly in favour of pltfs. & partly 
in favour of defts. ; but made no special order as 
to the third parties. Pltfs. appealed, & after 
judgment had been given allowing their appeal, 
with costs against defts., pltfs. asked for an 
injunction & costs against the third parties (who 
had appeared on the appeal), &, if necessary, for 
an order to amend so as to make them defts. : — 
Held : {per CorroN, L.J.) tlie court had no juris- 
diction to give a judgment against these third 
parties as if they were defts., & that it w^ould be 
wrong after judgment on appeal to grant liberty 
to amend so as to enable the court to give relief 
against the third parties which was not asked for 
at the trial; {per Lindlky, L.J.) tJie court had 
jurisdiction to grant tin* liborfy to amend applied 
for, but that it should not be e\er<‘iscd in the 
present cas<‘; ^ (per Potion tS: Lindlky, Ii.J,T.) 
under Ord. A'V’I., i*. .51 (mc, how, Ord. XVJa., 
r. lOJ, the court had jurisdiction to order the 
third parties to pay the costs both of ilu‘ appeal 
& below, as the third parties had in ri'alily 
fought pltfs. X failed, an order for the payment of 
such costs must be made against tliem as well as 
against defts. 

A curious point has been raised after judgment 
in this case. Pltfs. now ask the court to treat 
the third parties in this action as if tlu‘y wen* 
defts. to the action, not only to tlie cxL'ut of 
making them pay costs, but also to th(‘ extent of 
granting relief against them by way of injunction. 
That, however, would, I think, be wrong, because 
the third parties arc not in reality defts. (('otton, 
Ij.J,). — Edison <Sc Swan United Electric Luuit 
Vo. V. Holland {1<S80), 41 Ch. 1). 28, 32; 58 
L. J. Ch. 524 ; (il L. T. 32 ; 37 W. TL vm ; 5 
T. L. IL 294 ; i) li. P. C. 243, (\ A. 

1440. One-half of costs payable by defen- 

dant to plaintiff.] — L ekson v. Simpson, No. 1122, 
ante. 

1447. - — Defendant’s costs — Solicitor & client.] 
— (iERSUN V. Simpson, No. 1122, ante. 

1448. — Costs of third-party proceedings.] — 
(lERsoN V. Simpson, No. 1'122, ante. 

1449. Defendant paying costs of 

defence.] — Blore v. Ashby, No. 1433, ante. 

1450. Payment of costs of third party— By 
plaintiff.] — llANBURY V. Upper Inny Drainage 
Board, No. 1443, ante. 

1451. — Appearance to reduce damages 

to sum paid into court.] — A third party, who was 
under a contract to indemnify deft., obtained leave 
to appear at the trial, &: .'ippeared accordingly, & 
succeeded in his object of reducing tlie damages 
to a sum already paid into court by deft. : — Held : 
not entitled to costs against i^^ltf. — W illiams v. 
South Eastern Ky. Co. (1878), 26 W. B. 352. 

1452. By defendant.] — There is power to 

order a deft, to pay costs to a thii'd party who 
appears in consequence of being served by deft, 
with a notice [see, now, Ord. XVJa., r. 10, supra], — 
Dawson v. Shepherd & Grier (1880), 49 L. J. 
Q. B. 529 ; 42 L. T. 611 ; 28 W. IL 805, C. A. 

1453. Solicitor & client costs — Justi- 

fiable severance in defence.] — In an action for an 
injunction against an adjoining owner & his 
builder to restrain an interference with light & 
for trespass, the builder severed in his defence 
from his employer & appeared separately at the 
trial, when an injunction was granted with costs 
against deft, the adjoining owner : — Held : imder 
the circumstances, the builder was entitled to 
complete indemnity, & to an order for the pay- 


ment of his solicitor & client costs by his co-deft. — 
Born v. Turner, [1900] 2 Ch. 211 ; 69 L. J. Ch. 
593 ; 83 L. T. 148 ; 48 W. B. 697 ; 44 Sol. Jo. 502. 

1454. Refusal of costs — ^Plaintiff unsuccess- 

ful.] — Deft. U. is attacked & sought to bo made 
liable for an improper investment, & he says : 
‘‘ There are certain other persons who have 
executed a deed of indemnity to me with reference 
to this particular investment. I must tell them, 
otherwise 1 may be in this difficulty, that I may 
be beaten (which is an event I must contemplate), 
6:, then I should have to sue them & try the whole 
case over again. Therefore I tell them I mean to 
light, <fc if they like to come & assist me, or to 
take it out of my hands by admitting the in- 
demnity, they may. At any rate I give them 
fair notice under tlie order.” 1 do not say that 
he is not to do that. They think it right to come. 
TJiey do not trust liim, but would rather be present 
tV^ w^atch. Eroui a prudent point of view no 
doubt they are right. Tliey do come, At then deft, 
succeeds, & tlie third parties then say : ” But 

you have brought us hero. At though you have 
succeeded As Iherefon* there is no indemnity, you 
must pay our costs.” 1 do not think that is the 
meaning of the rule. 1 do not think the intention 
of the rule is that third parties should be brought 
in as defts. against whom a claim is made in any 
event, but as defts. against whom a claim is made 
in a contingent event whicli the party giving the 
notice of couisc* knows, as also they know, may 
not occur. T do not think that I can make cither 
pltf. or deft, pay tliese costs. 3^ho result is that 
the third parties w ill have no costs (Kekewich, J.). 
— He Salmon, Liuest v. Dppleby (1889), 42 
VU. D. 351, 358, 359 ; 62 L. T. 270 ; 5 T. L. R. 
315, 583, C. A. 

1455. — Third party appearing & 

defending action separately.]— Where a third 
])arty, with no siilYicient reason, appears & defends 
an action separately he must bear the costs of so 
doing, even thougii pltf. be unsuccessful in the 
action. -WiLiJAMs V. Buchanan, Alexander 
Third Party (1891), 7 T. L. JL 226, 0. A. 

1456. Payment ot costs when fourth parties 
brought in.] — A master at chambers made orders 
that till* third, fourth k lifth parties might appear 
at the trial of the action, & should be bound by 
the jinding of the jury. The orders proceeded to 
direct that all costs should bo in the discretion 
of the judge at the trial. The jury found for 
d<‘fts. : — Held : there was no power given by 
Ord. XVI., rr. 17 to 21 [see, now, Ord. XVIa., 
rr. 10, 11], to grant the costs of persons admitted 
to appear under those rules. — Y orkshire Waggon 
G o. V, Newport Ac Abercarne Coal Co. (1880), 
5 Q. 13. D. 268 ; 28 W. R. 505 ; sub nom. York- 
shire Railway Waggon Co. v. Newport Ac 
Aber( ARN, ETC., CoAL Co., 49 L. J. Q. B. 527 ; 
12 L. T. 367. 

1457. .] — D. covenanted by deed that he, 

his heirs or assigns, would pay S. a royalty on 
coals which should bo got from land purchased 
from 8., & which should be shipped for sale. D. 
did not execute the deed. In an action on the 
covenant, D.’s representatives brought in his 
assigns as third parties, & they brought in fourth 
parties : — Held : on the facts, the deed afforded 
secondary evidence of a counterpart having been 
executed by D, ; “ shipped for sale ” meant 

actually shipped for the purpose of sale ; & defts. 
must pay the costs of third & fourth parties, there 
being no jurisdiction to throw those costs on the 
pltfs. — WiTHAM V. Vane (1883), 32 W. R. 617, H. L. 

1458. .] — In an action against defts. who 

claim indemnity against a third party who obtains 
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an order in the presence of pltfs. gainst a fourth 
party, directing delivery of pleadings & that the 
fourth party be at liberty to appear at the trial & 
be bound by the result, the court has jurisdiction 
under the third-party procedure to decide all 
questions of costs as between the parties to the 
action & tlie third & fourth parties, the rules 
applying not only to third parties but fiuH^her 
parties: — Held: (1) pltfs. in the circumstances 
of having endeavoured to perpetrate a fraud on 
the fourth party must pay his costs. No order 
against pltfs. as to third party’s costs, the claim 
against them being one of indemnity ; (2) in the 
circumstances there ought to be no order as to 
costs as between the third & fourth parties in the 
fourth-party proceedings. — Klawanski v. Premier 
Petroleum Co., etc., [l^H] W. N. 94 ; 104 L. T. 
667 ; 66 Sol. Jo. 408. 

•] — See, now, II. S. C., Ord. XVI A., r. 10, 

p. 468, a7ite; r, 11, infra. 

1459. County Courts Act limiting right to 
recover costs — Not applicable between defendant 
& third party.] — In an appeal by deft, from an 
order of the master that the sum of £5 paid into 
couit by the third party upon his interrogating 
the deft, should be paid out to him : — Held : 
County Courts Act, 1867, s. 5, did not apply as 
between a deft. & a third party, the costs were 
entirely in the discretion of the court under 
Ord. XVI., r. 54 f«ee, now, Ord. XVIa., r. 10], & 
judgment should be entered for deft, against the 
third party, with costs. — Bates v. Burchell, 
[1884] W. N. 108. 

Agent — ^Reimbursement & indemnity by princi- 
pal.] — See Agency, Vol. 1., pp. 328, Nos. 1862 
ei seq. 

Landlord & Tenant — Assignment of lease — 
Assignor's right of indemnity against assignee.] — 

See Landlord & Ti:nant, Vol. XXXI., pp. 412, 
Nos. 6587 et seq. 

Lessee & underlessec — Covenant of in- 
demnity, i — See Landlord k. Tenant, Vol. XXX., 
p. 496, Nos. 1553-1555. 

Co-dlrectors — Right of contribution between.]— 
See CoMPANJEH, Vol. IX., p. 129, No. 681. 

Co-sureties — Contribution inter se.] — See 
Guarantee & Indemnity, Vol. XXVI., pp. 139, 
Nos. 1025 et seq. 

Damages — Recovery of costs & expenses — 
Actions by & against third parties.] — See Damages, 
Vol. XVIL, pp. 109, Nos. 209 ei seq. 

Marine Insurance — Subrogation — Compensation 
paid to assured by third parties.] — See Insurance, 
Vol. XXIX., pp. 291, Nos. 2370 ei seq. 


Sect. 13.^F0URTH AND SUBSEQUENT PARTIES. 

R. S. C., Ord. XVlA., r. 11. (1) Where a third party makes 
as against any person not already a party to the action such a 
Uaim as is detlncd in Rule 1 of this Order, the provisions of this 
Order regulating tlie rights and procedure as between the 
defendant and the third party shall apply mutatis mutandis 
as between the third party and such other person, and the 
yovrt or Judge may give leave to such third party to issue a 
third-party notice, and the preceding Rules of this Order shall 
apply mutatu mutandis, and the expressions “ third-party 
notice and third party ” shall apply to and include every 
notice BO Issued and every person served with such notice 
respectively. 

(2) Where a person served \\ith a notice under this Rule by a 
third party in turn makes such a claim as is defined in Rule 1 of 
this Order attainst another person not already a party to the 
action, this Order as applied by this Rule shall have effect as 
regards such further person and any other further person or 
persons so served and so on successively. 


1460. Right to bring in fourth party.] — ^A person 
added as deft, in an action under Ord. XVI., 
r. 17 [see, now, R. 8. C., 1883, Ord. XVlA., r. 11], 
is not entitled under that rule to have another 
person, against whom he may have a claim, so 
added. — Walker v. Balp’OUR (1877), 26 W. R. 
511. 

1461. .] — In an action by a shipowner 

against the consignee of goods under a bill of 
l^ing to recover damages for delay in unloading, 
the deft, obtained an order to bring in a third 
party, viz. the London Banking Association, who 
had bought the cargo afloat. The court gave 
leave to the Banking Association to give notice 
to & bring in a fourth party to whom they had 
resold the cargo afloat. — Fowler v. Knoop & 
London Banking Assocn. (1877), 36 L. T. 219. 

14.62. .] — ^Where defts. had served notice 

on a third paHy under Ord. XVI. , r. 18 [see, now, 
B. 8. C., 1883, Ord. XVIa., r. 11], the third party 
was allowed to serve a similar notice on a fourth 
party. A third party served with notice under 
Ord. XVI., r. 18 [see, notv, R. 8. O., 1883, Ord. 
XVIa., r. 11], was allowed to put in a statement 
of defence to pltf.’s statement of claim limited to 
points not raised by the defence of the defts. — 
WrrHAM V. Vane (1880), 49 L. J. Ch. 242 ; 41 
L. T. 729 ; 28 W. R. 276. 

.] — See, now, R. 8. C., Ord. XVIa., r. 11, 

supra. 

Costs when fourth parties brought in.] — See 

8ect. 12, ante. 


Sect. 14.— CLAIMS BETWEEN CO-DEFENDANTS. 

R. S. C., Ord, XVIa., r. 12. (1) Wliere a defendant claiiUR 
against another defendant — 

(rt) that he is entitled to contribution or indemnity, or 

(6) that he is entitled to any relief or remedy relating to or 
conneeted with the original subject-matter of the 
action and substantially the same as some relief or 
remedy claimed by the plaintiff, or 

(c) that any question or issue relating to or connected with 
the Bald Rubjcct-matter is pubstautially the same as 
Rome question or issue ariRing between the jdaintiff and 
the defendant making tlie claim and should properly be 
determined not only as between the plaintiff and the 
defendant making the claim but as between the plaintiff 
and that defendant and another defendant or between 
any or either of tliom, 

the defendant making the claim may without any leave issue 
and serve on such other defendant a notice making sucli claim 
or specifying such question or Issue. 

(2) No appearance to such notice shall bo necessary and the 
same procedure shall be adopted for the determination of such 
claim, question or issue between the defendants as would be 
appropriate under this Order if he were a third party. 

(3) Nothing herein contained shall prejudice the rights of the 
plaintiff against any defendant to the action. 

1463. Leave to issue or serve notice on co- 
defendant — Unnecessary.] — Under r. 55 of Ord. 
XVI. [see, now, Ord. XVIa., r. 12] a deft, need not 
obtain the leave of the court or a judge before 
issuing to a co-deft. a notice claiming contribution 
or indemnity from him. But it will be open to 
the co-deft., after he has been served with the 
notice, to move to set aside the service. — Towse 
V, Loveridgb (1883), 26 Ch. D. 76 ; 53 L. J. Ch. 
499 ; 49 L. T. 466 ; 32 W. R. 151. 

1464. How notice given — Former practice — 
Delivery of pleading.] — Delivery of a defence 
claiming relief against a person already a party 
to the action is notice within Ord. XVl., r. 17 
\see, now, R. 8. C., 1883, Ord. XVIa., r. 12].— 
Furness v. Booth (1876), 4 Ch. D. 680 ; 46 
L. J. Ch. 112 ; 26 W. R. 267. 

1465. .] — ^Pltf. jointly with deft. 
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B. entered into a contract with deft» E, to work 
a trading adventure on lands belonging to E. 
Pltf. by his claim alleged that E. had obtained the 
contract from him & deft. B. by misrepresentation, 
& asked for rescission, &; in the alternative for 
dissolution. Deft. B. delivered a pleading which 
was at the same time his defence in the action, a 
reply to a counterclaim by E., & a new claim as 
in an action against E. : — Held : he was entitled 
to prosecute in this action his claim against E. ; 
& delivery to deft. E. of the said pleading should 
be notice, under the statute, of the claim of deft. 
B. against him. — Bagot v. Easton, Easton v. 
Bagot, Bagot v. Easton (1879), 11 Oh. 1). 392 ; 
27 W. R. 404. 

1406* - In an action by A. 

against his trustees, B. A. (J., to make them jointly 
& severally liable for the loss occasioned by an 
investment on insulTicient security, in breach of 
trust, of the trust fund, B., in his statement of 
defence & counterclaim, claimed contribution 
from O. as the trustee primarily liable for the 
alleged breach of trust, if established. The 
defence was delivered to C., but there was no 
order that that should be suihcient notice. A 
decree for an account & payment Jiaving bi'on 
made against B. & C., on further consideration : — 
Held : 0. had sufllcient notice within llul(‘s of 


Court, 1875, Ord. XVI., r. 17 [.see, now, R. S. C., 
1883, Ord. XVIa., r. 12], of 13. ’s claim for in- 
demnity ; & B. was entitled to an inquiry how 
& in what proportions as between B. & O. tlie 
sums ordered to be paid to A. should be borne 
& paid. — ^Butler v, Butler (1880), 11 Ch, D. 
329 ; 49 L. J. Ch. 742 ; 12 L. T. 728 ; 28 W. R. 
825. 


1467. 


-.] — One deft, by his 


statement of defence made certain allegations 
affecting the rights of his co-dofts. The latter 
purchased a copy of the defence, which was not 
delivered to tliem in any other way : — Held : the 
purchase 6f the statement of defence did not 
affect the co-defts. with notice under Ord. X\T., 
r. 17 [see, now, R. S. C., 1883, Ord. XVIa., r. 12]. 

Where deft, by his separate statement of defence 
raised certain questions affecting the rights of his 
co-defts., but did not make any counterclaim 
against them, & did not deliver his defence to 
tliem, the co-defts. moved to strike out the 
paragraphs containing these allegations as em- 
barrassing, the court being of opinion that the 
questions raised by the defence were material 
questions to be determined at the trial of the 
action, & deft, being unwilling to raise them 
against his co-defts., leave was given to the latter 
to serve a notice on the other deft, under Ord. 
XVI., r. 17 [see, 7Wiv, R. 8. C., 1883, Ord. XVIa., 
r. 12j, for the purpose of raising the questions as 
between him & them. — Steel v. Dixon (1880), 
42 L. T. 705 ; 28 W. R. 790. 

.] — See, now, R. 8. C., Ord. XVlA., r. 12, 

p. 400, ante; Appendix B., Nos. 1, 1 a, Yearly 
Supreme Court Practice. 

1468. Setting aside service of notice.] — Towse 
V. LovERroGE, No. 1463, ante, 

1469. Objection raised upon summons for 

directions.] — The court lias no power to set aside 
service of a third-party notice by a deft, claiming 
contribution or indemnity from his co-deft. If 
the co-deft. desires to raise the question whether 
there is a case for a contribution or indemnity he 
must do so upon the summons for directions under 
Ord. XVI., r. 62 [see, now, Ord. XVIa., r. 12]. — 
Baxter v, France, [1896] 1 Q. B. 465 ; 72 L. T. 
146 ; 64 L. J. Q. B. 335 ; 43 W. R. 227 ; 14 R. 
212, C. A. 


1470. Application for directions— Necessity for.] 

— In an action by lessors against lessee & sub- 
lessee in occupation to restrain a breach of covenant 
as to user in the superior lease, the sub-lessee, by 
his defence, claimed to be indemnified by his 
co-deft., & served him with a third-party notice, 
to which an appearance was entered, but no 
application was made for directions : — Held : the 
question between the co-defts. could not be 
determined upon the trial of the action. 

The indemnity was claimed on the ground that 
the sub-lessee had been led by his co-deft. to 
commit the breach of covenant, & that the latter 
had given a covenant for quiet enjojmaent : — 
Held : the claim was not for “ contribution or 
indemnity” within the meaning of Ord. XIV., 
r. 65 [see, now, Ord. XVI., r. 12].— Tritton v, 
Bankart (1887), 56 D. J. Ch. 629 ; 50 L. T. 306 ; 
36 W. R. 474 ; 3 T. L. R. 420. 

1471. When court will refuse directions — 
Disputes not capable of final settlement — Com- 
plicated questions.] — Baxter v, France (No. 2), 
No. 1404, ante, 

-.] — See, generally, Sect. 10, a^ite. 

1472. Whether directions given after Judgment 
signed.] — This was an application by deft. R. 
on appeal fi‘om the refusal of the master to give 
directions under Ord. XVI., r. 52 [see, notv, Ord. 
XVJa., r. 12]. 

The action was brouglit for commission agreed 
to be paid to pltf. upon his introducing a partner 
into deft.’s firm to take the place of R. Deft. 
R. obtained leave to serve a third-party notice 
upon deft. G., claiming to be indemnified by 
him against liability in respect of pltf.’s claim, 
on the grotmd that R. had retired from the 
partnership, k by the deed of dissolution executed 
by R. G., G. agreed to indemnify R. against all 
liabilities of the partnership. Pltf. had obtained 
an order for judgment under Ord. XIV. against 
R. ; G. had obtained leave to defend, having paid 
money into couit. 

If no directions are to be given k deft, agaii^t 
whom judgment has been signed is to be dis- 
missed from the action, he would have to bring 
his action against the other deft, who has been 
served witli a third-party notice in this action. 
The very object of these rules as to third-party 
procedure is to prevent the necessity for two 
trials in such a case (Field, J.). 

Order, that the question of the liability of G. 
to the claim for indemnity by R. be tried as 
between them at the trial of this action. — Flower 

Todd, [1884] W. N. 47, 48. 

1473. Inquiry between co-defendants — Ascer- 
tainment of proportionate liability.] — Butler v, 
Butler, No. 1 466, ante, 

1474. .] — The court has power under 

Ord. XVI., r. 55 [see, now, Ord. XVIa., r. 12], to 
give a direction for contribution as between defts. 

An inquiry was accordingly directed as in 
Butler V. Butler, No. 1466, ante, — Sawyer v. 
Sawyer, [1883] W. N. 212. 

1476. Judgment — ^Form of — ^Express contract of 
indemnity — Surety signing Judgment before satis- 
faction.] — A deft, who is entitled to an indemnity 
from a co-deft. upon a special agreement is entitled 
to sign judgment against his co-deft. for the 
amount of his (the deft.^s) liability before he has 
actually paid anything in dischar^ of it. 

Appeal from order of Pollock, B., at chambers, 
refusing deft. Eden liberty to sign final Judgment 
against his co-defts. Flatau & Messrs. Elborough 
or directions pursuant to Ord. XVI., rr. 62, 55 
[see, now, Ord. XVIa.]. 

The action was brought to recover a sum of 
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8ect» 14. — Claims between co-defendants. Sect, 15. 

Part XXI. Sect, 1.] 

£4,000 with interest & costs, lent by to 

PlatAu, whose sureties Messj’s. Elborouj?h Aj Eden 
became at the time of tfie loan, lly a con- 
temporaneous agret'iuent, of which pltfs. had 
notice when they made the advance, the principal 
debtor Flatau A his co-sureties Messrs. Elboi'ough 
had expressly promised to indemnify Mr. Eden 
against ‘‘ any risk, damage, or costs which 
might “arise” to him as surety in the trans- 
action. Pltfs. recovered judgment against Flatau 
<fe Messrs. Elborough by default, Eden applied 
for A obtained leave to defend on bringing into 
coui4 the sum sued for, less a sum iH?ceived by the 
pltf. on account of Flatau since action brought 
within a period w hich had not expired at the date 
of the appeal. The court having regard to the 
circumstances under which tJie advance was made 
& the indemnity was given as .shown by the affi- 
davits, A holding that Eden w^as entitled to sue 
on the express promise of indemnity given him by 
his co-defts., as having become legally liable to 
pay, though he had^ not actually paid, pltfs. the 
sum guaranteed, revei*sed the order of Pollock, B., 
& directed as follow's : — 

Eden to be at liberty to sign judgment agaimst 
Flatau forthwith, on an undertaking by him 6c 
his solicitor that any money recovered under the 
judgment from Flatau shall be at once brought 
into court, Eden to have a week further for 
bringing money into coui't, A no execution at the 
suit of pltfs. to issue against Flatau during such 
additional week. As betw'een Eden 6c the Messrs. 
Elborough, the coui*t under the circ’umstances 
disclosed in the affidavit gave no direction. - 
English 6c Sc oi-tlsii Trust (^o. v, Flatau (1887), 
36 W. R. 238 ; sub nom, English 6c Scottish 
Mercantile Inv"estmp:nt Tru.st, Ltd. v. Fj.atau, 
Elborough, Elhorough 6c Eden, [1887] W. N. 
204. 

1476, Costs — Justifiable severance In defence.] 

— Born v. Turner, No. 1453, ante. 

1477, All costs paid by one co-defendant — 

Contribution from other co-defendants- Without 
Independent proceeding.] — When one of several 
co-defts. who are decreed to pay pltf.s.’ taxed costs 
of ^tion, pays the entire of‘ such costs, he is 
entitled to obtain contribution in respect thereon 
from the other co-defts. in the action, A without an 
independent proceeding. — Newry Salt Work.s 
Co. V. Macdonnell, [1903] 2 I. R. 454. 

1478, Admlnistrators—Indemnity from co-defen- 


dant solicitors — Negligence of solicitors.] — W. & 

G. were administrators with the will annexed of 
the estate of F. & signed cheques in blank, which 
they handed to the solicitors to the estate for the 
payment of the various items for funeral & tt'sta- 
mentary expenses. After payment of those 
expenses a sum of £1,878 lbs. was left for the 
beneficiaries under the will. The solicitors filled 
in one of the signed blank cheques for that amount, 
& sent it to outside brokers for investment in 
War Loan to j^rovide annuities given by the will. 
The money was misapplied, & no War Loan was 
received. Beneficiaries under the will in this 
action claimed against the administrators 6c the 
solicitors, that they were jointly 6c severally liable 
for the loss of the £1,878 19s. Deft, adminis- 
trators alleged that contrary to instruction their 
co-defts. sent the cheque to outside brokers, & 
served their co-defts. with a third-party notice 
under r. 12 (1), Ord. XVIa. That rule provided 
for service of such a notice on a co-deft. when a 
deft, was entitled to (a) indemnity 6c contribution 
from his ct>-deft., (ft) to relief against him sub- 
stantially the same as some relief claimed by the 
pltf., (c) that the issue between the pltf. 6c deft, 
serving the notice was substantially the same as 
that between the pltf. 6c his co-deft. : — Held : 
there w^as a fiduciary relationship established 
between defts. 6c their co-deft. solicik^rs, 6c the 
facts of the case were such as enabled deft, 
administrators to take advantage of the wider 
third-party procedure }>rovided by clauses (ft) 6c 
(c) of r. 12 (1), A to use the notice to claim the 
£1,878 19s. from deft, solicitors. The fact, as 
alleged, that the claim made on the thii‘d-party 
procedure might constitute a common law action 
for negligence, 6c if heard in Chancery under th(* 
third-party notice w^ould deprive deft, solicitors 
of it being heard before a jury, did not prevent 
the third-party procedure before* a ('hancery judge. 
— He Burpord, Burpord v, (Ytfpord, [1032] 
W. N. 128 ; 7fi Sol. Jo. 377 ; 173 L. T. Jo. 381, 
C. A. 

Trustees-- Indemnity from beneficiaries — Breach 
of trust.]- Trusts 6c Trustees, Vol. NLIIl., 
pp. 1013, Nf)s. 4535 d .scry. 


Sect. 15.— COUNTERCLAIM. 

R. S. C., Ord. XVlA., r. 13. lu tliis Order tlie words “ plalnlllT ” 
and “ delendant " rcspertivejj nJiall include a plaintiff and a 
detendant to u counter-claim. 


Part XXI. — Change of Parties by Death, Bankruptcy, 

Marriage, etc. 


Sect. L— IN GENERAL. 

R. S. C., Ord. XVII., r. 1, A cauKC or matter 
become abated by reason of the marriage, death, or baiikrunt 
of any of the parties, If the cause of action survive or JJontlm 
and ^ball not become defective by the assignment creation 

the cause of action survives or not, there shaU be no &hntluu. 

either party between the verdict 
find ng of the issues of fact and the Judgment, butTudamc* 
may in such case be entered, notwithstanding the death. 

oT^uUoLi 


party to a cause or matter tiic Court or a Judge may, if it be 
deemed necesBary for the complete settlement of all the ques- 
tions Involved, order that the husband, personal representative, 
trustee, or other succjcssor In interest, if any, of such party be 
inade a party, or be served wltli notice in such manner and 
form as hereinafter prescribed, and on such terms as the Court 
or Judge shall think Just, and shall make such order for tlie 
disposal of the cause or matter as may be just. 


, , , <»• All untie oi an assignmeim, crcniion, 

or devolution of any estate or title pendente liie, the cause or 
matter may he continued by or against the iierson to or upon 
whom siuh estate or title has come or devolved. 
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R. S. C., Ord. XVII., r. 4. Where by reason of marriage, 
death, or bankruptcy, or any other event occurring after the 
commencement of a cause or matter and causing a change or 
transmission of Interest or liability or by reason of any person 
interest eel coming Into existence after the commencement of 
the cause or matter, it becomes necessary or desirable that any 
person not already a party should be made a party, or that any 
person already a party should be made a party in another 
capacity, an order that th(' proceedings shall be carried on 
between the continuing i)artles, and such new party or parties, 
may be obtained ex parte on ai)plIcation to the Court or a Judge, 
upon an allegation of such change, or transmission of interest 
or liability, or of any such person interested having come into 
existence. 

1479. Cause of action must survive or continue 
- — Survival or continuance to one of persons on 
record*! — After issue had been joined and notice 
of trial g:iven by the sole pltf. in an action, he filed 
a liquidation judition, under which a trustee of 
his property was appointed. When the action 
came on for trial n(j one a])peared for pltf. or for 
the trustee, &; there was no evidence that any 
notice of the action had been served on the 
trustee : — Held : r, 1 of Ord. Ij. of Tlules of Coui*t, 
1875 [dce, now, Ord. XVJJ., r. 1, supra], applies 
only when the cause of action survives or con- 
tinues in some person who is before the court ; 
the action had abated, the only order which 
could be made w'as to strike the action out of 
the list.- — E ldriikje v. Bfrgeks (1878), 7 Oh. D. 
411 ; 47 L. J. Ch. 842 ; 38 L. T. 232 ; 20 W. 11. 
435. 

1480. .] — After the defence in an 

action had be(‘n delivered pKf. was adjudicated 
bankrupt, & the right of action passed to the 
official assignee. Tlie bankrupt obtained his 
discharge & the ofTicial assignee reassigned to the 
bankrupt the right of action : — Held: the caus(‘ 
of action continued the action did n<\t become 
abatM by reason of the bankruptcy. 

I think that, at one time, before the Judicature 
Acts were in force, defts. might hav(‘ ph^aded tliat 
as the right of action vested in bankrupt’s assignee, 
the action so far as the pltf. is concerned had 
become abated. But Ord. XVJI., r, 1, put an 
end to that ; that rule provides that “ a cause or 
matter shall not become abated by reason of the 
marriage, death, or bankruptcy of any of the 
parties, if the cause of action survive or con- 
tinue.” That means tlmt in an action of A. 
against B.. the action against B. shall not come 
to an end because A. becomes bankrupt, if the 
cause of action survive or continue. It is said 
that the case of Kldridqe v. Burgess, No. 1479, ante, 
is against this. There Fry, J., says, ” 1 think that 
r. 1 of Ord. B. (the words of whicli are followed in 
Ord. XVII., r. 1, of the Buies of 188.3) applies 
only to a case where the cause of action survives 
or continues in some person who is before the 
coui*t ” ; but it was necessary for his decision. 
I think it is putting tt)o narrow a construction 
upon the rule to say that it meant if the cause of 
action survive or continue to one of the persons 
on the record. If it did not survive, then the 
rule would be inapplicable ; but it docs survive 
in the same way as before the banlo-uptcy, only 
that the assignee is substituted for pltf., if he so 
elects ; or, if he does not, then the deft, can apply 
for a stay of the proceedings (Huddleston, B.). — 
Barker v. Johnson (1889), 00 L. T. 64, 05 ; 5 
T. L. R. 278. 

1481. Change or transmission of interest.’’] — 

A motion was made to discharge an order of course 
obtained under Ord. L., r. 4, adding respondent 
as a party to the cause. It appeared that the 
action was brought for the execution of the trusts 
of the will of the testator in the cause by pltf,, the 
tenant for life of the property, against the trustees. 
The party now moving was a reversioner who. 


having been served with notice of decree obtained 
the usual order to attend, & respondent was 
another reversioner with a similar interest who, 
having been served, had not attended. Pltf. 
having died, & no legal representative having 
been appointed, respondent took out an order for 
liberty to carry on & prosecute the action. It was 
objected that the proper course was for respondent 
to have applied under sect. 44 of the Chancery 
Procedure Act, 1852, for the appointment of a 
* legal personal representative. 

In my opinion the order is irregular. There 
has been no “ change or transmission of interest ” 
within the meaning of the rule. The order must 
be discharged with costs (Chitty, J.). — 72cDelaney, 
Delaney v. Delaney (1883), 27 Sol. Jo. 418. 

1482. Devolution of estate or title.] — A husband 
who had obtained a decree nisi for dissolution of 
his marriage died before the time for making it 
absolute had arrived : — Held : the legal personal 
representative of the husband could not revive 
the suit for the purpose of applying to make the 
decree absolute. 

There must be a transmissible interest — if the 
estate or title devolves on some one as repre- 
senting the original paHy, the action may be 
revived, but there must be a devolution of the 
estate or title (Cotton, B.J.). — Stanhope v. 
Stanhope (1880), 11 P. D. 103 ; 55 B. J. P. 30 ; 
54 B. T. 900 ; 50 J. P. 270 ; 34 W. R. 440 ; 2 
T. B. B. 447, C. A. 

14g3. On person who Is party to action.] — 

Ord. XVI I. , r. 1, does not keep an action alive as 
against th(^ estate of a deceased party unless 
the estate has devolved on some one who is a 
party to the action. — Be Shephard, Atkins v. 
Shephard (18S9), 43 Ch. D. 131 ; .59 B. .1. Ch. 83 ; 
02 T. 337; 38 W. B. 133; 0 T. B. K. 55, 
C. A. 

1484. Interest or liability must have been 

previously represented in the action.] — ^By in- 
denture of s(*ttlement several denominations of 
land wei‘e settled upon A. for life, remainder to B. 
for life, remainder to the first son of B. for life, 
with remainder to his first & other sons succes- 
sively in tail male, with like limitations in favour 
of the second & other sons of B. <fe his issue in 
strict settlement. B. & his eldest son ((\) &; B.’s 
second & third sons died, as was supposed, without 
issue in A.’s lifetime, & upon A. ’s death, B.’s fourth 
son entered into possession of the lands as tenant 
for life, Ac died without issue, whereupon B.’s 
fifth son D. entered into possession. F., who 
alleged that he was the lawful son of C., brought 
an action against D. claiming in the writ of 
summons as heir-at-law of C., & by his claim as 
endorsed on the writ, sought (1) to establish his 
title to the lauds, (2) a declaration that he was 
entitled to the rents & profits of the lands, (3) 
possession of so much of the lands as were in the 
occupation of deft., (4) an amount of the rents &; 
profits, (5) an injunction to restrain deft, from 
receiving the rents & proftts, (6) a receiver, D, 
died before the action was further proceeded, 
leaving a son P. E, moved imder Ord. XVII., 
r. 4 (Ireland), to continue the proceedings in the 
action against F. ; — Held : there was no trans- 
mission of interest within the meaning of the rule, 
& the application could not be granted. The rule 
only applies to an interest or liability previously 
represented in the proceeding. — Howard v, 
Howard (1892), 30 L. R. Ir. 430. 

1485. Death of tenant for life — Application 

by remainderman to be substituted as plaintiff.] — 
Pltf. as tenant for life under an indenture of 
marriage settlement executed on the occasion of 
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Sect, 1. — In general. Sect. 2»] 

his marriage in 1869, sued in an action of eject- 
ment on the title, to recover certain lands in the 
county of Mayo. During the pending of the suit 
he died in 1895. Ills eldest son, as tenant in tail 
in remainder under the settlement, now applied to 
be substituted as pltf. in the action : — Held : 
applicant did not represent the interest of pltf. in 
the action ; thei*e was no change or transmission 
of the interest of pltf. to the applicant, & the 
application must be refused. — F erraix v. Oukban, 
[1899] 2 I. K. 470. 

1436. Addition of personal representative as 
defendant — Estate of intestate benefiting by reason 
of matters complained of.] — ^Ashley v. Taylor, 
No. 1251, ante, 

1487. Discretion of court — “ Necessary or de- 
sirable ” — Order sought for purposes of appeal- 
ing.] — ^Applicant avowedly asks for an order 
to revive simply for the purpose of appealing ; 
when 1 say “ revive,” I mean to carry on the 
proceedings. The rule under which the present 
application is necessarily made is r. 4 of Ord. 
XVTI., A, passing by the introductory matter, 1 
refer to the rule for the pu^ose or reading these 
words only, “ where ... it becomes necessary 
or desirable that any person not already a party 
should be made a party,” an order may be 
obtained. It seems to me that the court has a 
discretion in making the order, & applicant is 
bound to show that it is either necessary or 
des rable for the purpose of working out the 
decree. In this case the decree admittedly has 
been worked out, a transfer of the funds has 
been made years ago. The only object, therefore, 
is that there may be an appeal from the decree. . . . 
Where the only <d)ject of a party asking for an 
order is to appeal, A where there are no special 
circumstances in the case, where, for instance, 
there is no suggestion of collusion or fraud, or the 
like, A where there is no irre^larity . . . tlie 
right rule to be observed is this, that such an 
order should not be made after the expiration of 
the time w^hich is limited now for an appeal, 
namely, one year (CHrrTY, J.). — Fussell v. 
Dowding (1884), 27 Ch. D. 237, 240, 241 ; 53 
h. J. Ch. 924 ; 61 L. T. 332 ; 32 W. 1C 790. 

1488. Amendment of title of action — & plead- 
ings.] — ^A trustee in bankruptcy commenced an 
action to obtain a decloi’ation that a deed, which 
l)urported to be an absolute conveyance of real 
estate by the bankrupt, was in fact a mortgage, 

to redeem such mortgage ; A subsequently sold 
& assigned his interest in the subject-matter of 
the action to C., who claimed to carry on the 
action in the name of the original pltf. : — Held : 
on the application of deft., C. was bound to amend 
the title of the action so as to show that he was the 
real pltf., to introduce such averments in the 
statement of claim as would disclose his title. — 
8eear V. Lawson (1880), 16 Ch. D. 121 ; eub nom, 
Seeah V, Lawson, Chatterton v. Lawson, 60 
L. J. Oh. 139 ; 43 L. T. 716 ; 29 W. K. 109, C. A. 

SeCf generally^ Pleading. 

Leave to issue execution — Change of parties by 
death, bankruptcy, eic.}—See R. 8. C., Ord. XLIl., 
r. 23, Part XLVII., 8ect. 22, post ; Bankruptcy, 
Vol. V., p. 1020, Nos. 8331, 8332 ; Execution, 
Vol. XXL, pp. 426, 064, Nos. 65 et seq., 2448 et eeq, 
Execution against personal representa- 
tives.] — See Executors & Administrators, Vol. 
XXIV., pp. 747, Nos. 7762 et aeq. 

Limitation of actions — Judgment debts.] — See 
Limitation ok Actions, Vol. XXXll., p. 403. 
Nos. 816-822. * 


Sect. 2.-~DEAra OF PARTY. 

See R. S. C., Ord. XVII., rr. 1-4, pp. 462, 463, ante, 

1489. Death of sole petitioner — Continuance of 
petition by representatives — ^Death pending in- 
quiries under order.] — Whore a solo petitioner 
dies after an order made on the petition directing 
inquiries & whilst those inquiries are pending, 
the court will order the petition to be continued & 
carried on by the representatives of petitioner . — Be 
Atkins’ Estate (1875), 1 Ch. D. 82 ; 24 W. R. 39. 

1490. Petition for winding up com- 

pany.] — A petition was presented for winding up by 
the D. Collieries Company. Petitioner having died 
before the hearing of the petition, counsel applied 
on behalf <^f the legal personal representative of 
petitioner for leave to continue & carry on the 
petition. The Vice-Chancellor made an order 
giving leave to the representatives of petitioner to 
continue & carry on the petition. — Re Dynevor 
Duffryn Collieries Co., [1878] W. N. 199. 

1491. .] — An order W€is on 

June 9, 1888, made for the winding up of a com- 
pany. It afterwards appeared that jietitioner 
died on June 8, so that in fact the order was a 
nullity. Counsel for the legal personal repre- 
sentative of the petitioner now^ asked for an order 
for revivor nunc pro tunc. The judge made an 
order for revivor, A; then a fresh order for the 
w^inding up of the company. — Be Commercial 
Bank of liC^NDON, [1888] W. N. 214. 

1492. Death of sole plaintiff — Continuance by 
personal representative — Addition of co-plalntiffs.] 
— Long v. Crossley, No. 1072, ayite, 

1493. Continuance by person served with 

notice of administration Judgment.] — After a 
decree in a suit instituted by one of several 
tenants for life against the trustees, the sole pltf. 
died : — Held : by the Master of the Rolls, that the 
suit could not be revived by an order of course 
by another tenant for life, but it afterwards 
appearing that applicant liad been served with 
the decree &c obtained liberty to intervene, the 
Lords Justices made the order. — Dobson v, 
Pajthtvvaite (186J), 80 Beav. 228 ; 4 Do G. F. & 
J. 190 ; 31 L. J. Ch. 40, 215 ; 5 L. T. 412, 613 ; 
10 W. R. 29, 183 ; 64 E. R. 876, C. A. 

1494. Right to order of course.] — A 

person served with notice of an administration 
judgment, & having obtained liberty to attend the 
l^roceedings under it, is in the same position as a 
party to the action, is entitled to obtain an 
order of course to revive the action on the death 
of the sole pltf. — BuitSTALL v, Fearon (1883), 24 
Ch. D. 120 ; 53 L. J. Ch. 144 ; 31 W. R. 681. 

1495. Death of one of several plaintiffs — Sur- 
vival of suit to others.] — Testator bequeathed 
certain leaseholds to A. for life, with remainder to 
his children, & directed that A., whom he made 
his executor, should from time to time, & at the 
proper periods, renew the leases. He also gave 
an annuity to B., which he charged on the residue 
of his personal estate. Some years after testator’s 
death, B. filed a bill against A. to enforce papnent 
of the annuity, & also as next friend of the infant 
children of A., praying that the leases might be 
renewed for their benefit : — Held : B. & the 
infants were improperly joined as pltfs., their 
respective interests being wholly unconnected 
with each other ; & the bill was on this account 
dismissed at the hearing. 

Semble : that where one of the several partners, 
pltfs., dies, the suit survives to the others. — 
Anderson v, Wallis (1841), 4 Y. & C. Ex. 336 ; 
10 L. J. Ex. Eq. 9 ; 6 Jur. 468 ; 160 E. R. 1036 : 
affd., 1 Ph. 202, L. C. 
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1496. .] — The specification of a patent 

for improvements in wheels described the invention 
as confidsting of a mode of forming a wheel of one 
solid piece of wrought iron, by means of welding 
pieces of wrought iron together so as to form the 
rim, spoke & nave into one compact mass. Defts. 
used a wheel made by welding pieces of wrought 
iron together so as to form a single compact piece 
of wrought iron : the mode of forming the nave 
was the same as that in the specification : the 
mode of forming the rim was different : — Held : 
it appearing that the mode of forming the nave 
was a material, new & useful part of the invention, 
the use of it by defts. was an infringement of the 

atent, although, in the specification, after 

escribing the whole structure, the invention was 
stated to consist ip the circumstance of the centre 
boos or nave, arms and rim, of the wheel being 
wholly composed of wrouglit iron welded into one 
solid mass “ in manner hereinbefore described.” 
Where A. & B. are tenants in common of a patent 
assigned to them, if B. dies, actions for infringe- 
ments committed in B.’s lifetime survive to A., who 
is entitled at law to recover the whole damages. — 
Smith v, London & North Western Ry. Co. 
(1853), 2 E. & B. 09 ; 17 Jur. 1071 ; 118 E. R. 
094. 

1497. Death of one of two plaintiffs — Consent of 
surviving plaintiff necessary — Order obtained ex 
parte.] — J. & G. were co-pltfs. in an administration 
action. G. died & appointed J. & P. her executors. 
P. was added as co-pltf. with the consent of J. 
On Feb. 13, 1891, judgment was delivered in th(‘ 
action directing accounts. On Aug. 7, 1892, pltf. 
J. died, & his will was proved by H., one of his 
executors, the other executors having renounced. 
On Oct. 29, 1892, H. obtained an order ex parte 
ap]3ointing her co-pltf. with P. This was a 
motitm on behalf of P, to discharge the order of 
Oct. 29 for irregularity. For respondent reliance 
was placed on Ord. XV IT., r. 4, which provides 
that an order may be obtained ex parte to carry 
on proceedings where by reason of death, etc., a 
change of interest is caused, in it becomes neces- 
sary or desirable that any person should be made 
a party. 

The judge held that the proceedings by which 
the order was obtained without the consent of 
pltf. ex parte. Sc after judgment in the action had 
been delivered, was irregular. Ife did not see 
how a fresh pltf. ctndd be added without notice 
to the existing pltf. The representatives of the 
deceased pltf. had gone behind the back of the 
existing pltf. Sc obtained an order ftjr which there 
was no justification under Ord. XVII., r. 4. 
Motion to discharge the order allowed, with costs. 
— He Holmes, Farrar v. Eddlestone (1892), 37 
Sol. Jo. 102. 

1498. Death of plaintiff & defendant — Action 
surviving as between respective personal repre- 
sentatives — Continuance order obtained ex parte.] — 

When pltf. & deft, die pending an action which 
survives as between their respective personal 
representatives, the court will, upon ex parte 
application, order the action to be continued in 
the names of their respective pei*sonal representa- 
tives, — Sbllors V. Goode (1892), 30 L. R. Ir. 298. 

1499. Death between trial of action Sc judgment 
— Judgment dated as of date of hearing.] — ^Where 
a pltf. dies after hearing but before judgment, the 
court has jurisdiction to date the judgment as of 
the date of the hearing. — Turner v. London & 
South Western Ry. Co. (1874), L. R. 17 Eq. 
681 ; 43 L. J. Oh. 430. 

1500. Judgment dated as of last day of 

trlaL] — ^Between the trial of an action & the 


delivery of judgment one of the defts. died : — 
Held : the judgment must be dated as of the last 
day of the trial. — E croyd v. Ooulthabd, [1897] 

2 Oh. 554 ; 66 L. J. Ch. 751 ; 77 L. T. 357 ; 61 
J. P. 791 ; 46 W. R. 119 ; affd,, [1898] 2 Ch. 368, 
C. A. 

Date of judgment.] — See R. S. C., Ord. XLI., 
rr. 3, 3 a, 4, Part XLIII., poet 

1601. Death between verdict Sc judgment — 
New trial on defendant’s application — ^Terms.] — 

Where pltf. has died after verdict, the court may 
grant a new trial on the application of deft., & 
would in such case impose terms on him to prevent 
his taking advantage of pltf.’s death. — G riffith 
V. Williams (1830), 1 Cr. &; J. 47 ; 148 B. R. 
1329. 

1602. Judgment signed by next friend of 

infant.] — ^An action for negligence was brought by 
pltf., a child of seven years old, by his next friend 
to recover damages for injuries done to him by 
the horse of deft. The jury found a verdict for 
£150. Nine days after the trial the child died. 
Judgment was afterwards signed by the next 
friend. An application to stay proceedings, or 
for a new trial, was then made on the ground of 
the death of the pltf. since the trial : — Held : 
(1.) although the damages were presumably given 
on the supposition that the child would continue 
to live, the case was not one in which the court 
would grant a new trial ; (2) the death of an 

infant pltf. in an action for negligence between 
verdict & the signing of judgment was no ground 
for a stay of proceedings if judgment hod been 
signed within the time specified in 17 Car. 2, c. 8, 
s. 1, & the Common Law Procedure Act, 1852 
(c. 76), s. 139 . — Kramer v, Waymark (1866), 
L. R. 1 Exch. 241 ; 4 IT. Sc C. 427 ; 35 L. J. Ex. 
118 ; 14 L. T. 308 ; 12 Jur. N. H. 395 ; 14 W. R. 
059. 

1503. Death of two of several plaintiffs before 
trial — Separate causes of action — Application by 
executors to carry on after final judgment.] — ^An 

action for damages was brought by several pltfs. 
haAing separate causes of action. Two of the 
pltfs. died before the trial, but no application was 
made to put off the trial, & judgment was given 
for the defts. Sn the action dismissed. The 
executors of the deceased pltfs. applied under 
Ord. XVIT., r. 4, fur an order to carry on the 
action against the defts. : — Held : the order 
ought not to be made ; (per Cotton, L.J.) the 
court had no jurisdiction to make such an order 
after final judgment ; (per Lindley & Lopes, L.J J.) 
whether the court had jurisdiction or not it was 
not necessary or desirable to make such an order 
in the present case. — Arnison v. Smith (1889), 
40 Ch. I). 507 ; 68 L. J. Ch. 335 ; 60 L. T. 206 ; 
37 W. R. 405, C’. A. ; auhaequent proceedings, 41 
Ch. B. 98, 348, C. A. 

Leave to issue execution.] — See R. S. C., Ord. 
XLII., r. 23, Part XLVIl., Sect. 22, post ; Bank- 
ruptcy, Vol. V., p. 1020, Nos. 8331, 8332 ; Execu- 
tion, Vol. XXI., pp. 424, 664, Nos. 60 et aeq,^ 
2448 et aeq, ; Executory & Administrators, 
Vol. XXIV., pp. 747, Nos. 7762 et aeq, 

1504. Death after judgment — Action for damages 
— Judgment directing assessment upon principles 
laid down — Actio personalis moritur cum persona.] 
— ^After judgment for pltf. upon a special case, in 
an action to recover damages for injury to land 
by working the mines beneath, the deft. died. 
The judgment directed that the damages should 
be assessed by an arbitrator upon certain principles 
laid down by the court : — Held : the maxim actio 
personalia moritur cum persona applied, Sc deft.’s 
widow, who was also his executrix, w^ould not be 
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Sect. 2. — Death of party. Sects, 3. 4, 5 G.] 

added as a deft, under Ord. L., r. 4 . — Chapman v. 
Day (1883), 49 T. 139, C. A. 

See, further, ICxEci^TOits A Administrators, 
Vol. XXIV., pp. (i4(), Nos. ()72(i ct seq. ; Wills, 
Vol. XLIV., p. 280, Ko. 1187. 

1506. Death during curia advisari vult — Judg- 
ment entered nunc pro tunc.] — Judgment entered 
rm^ic pro tuve where the party died pending a 
cur advisnre vult, — Cumber v. Wane (1721), 1 
Htra. 420 ; 11 Mod. Hep. 342 ; 93 E. H. 013. 

Death of petitioner after decree nisi.] — See 
HrsBAND & Wife, V(il. XXVII, pp. 443, 444, 
Nos. 4505, 4560. 

Death of petitioner after decree absolute.] — See 

Husband & Wife, Vol. XXVII., p. 444, Nos. 
4567, 4508. 

Death pending appeal.] — See Sect. 12, post. 

1506. Death of appellant after opening appeal — 
Before conclusion of arguments — Actio personalis 
moritur cum persona.]-— Pltf. brought an action 
against several defts. alleging that by their fraudu- 
lent misi*epresentations he had been induced to 
take shares in a company promoted by them which 
proved to be valueless, & claiming damages. The 
Master of the Rolls held that pltf. had been 
induced by fraudulent misiepresentations of 
certain of defts. to take the shares in question & 
held the said defts. answerable for pltf.’s loss ; 
his judgment ordered the said defts. to pay to 
pltf. the amount paid by him in respect of the 
shares with interest less by the value of the shares, 
& he directed an inquiry to ascertain the value of 
the shaivb. The said defts. appealed from this 
judgment, two of them joining in tlieir appeal, the 
other appealing separately. After the appeals 
were opened & before the arguments were con- 
cluded, one of the two appellants who joined in 
their appeal died : — Held : the rule actio personalis 
moritur cum persona applied, & the proceedings 
could not be continued against the personal 
representatives of the deceased appellant. — 
Davoben V, WOOTTON, [1900] 1 1. H. 273. 

Action against representative — Statutes of 
Limitation.] — See Executors & Administrators, 
Vol. XXIV., pp. 737, Nos. 7()5 ei seq. 

Execution against personai representatives.] — 
See Executors Administoators, Vol. XXIV,, 
pp. 747, Nos. 7702 et seq. 

Liability of representative for torts of deceased — 
Actio personalis moritur cum persona.] — See 
Executors Administrators, Vol. XXIV., 
pp. 640, Nos. 6726 et seq. ; Wills, Vol. XEIV., 
p. 280, No. 1187. 

Liability of representative on contracts of 
deceased.] — See Executors & Administrators, 
Vol. XXIV., pp. 014, Nos. 6446 ei seq. ; Hupp. 

Interest of representative in deceased’s property 
— Choses in action accruing in lifetime of deceased.] 
—See Executors & Adminisitiators, Vol. XXIII., 
pp. 288, Nos. 3545 et seq. 

Choses in action accruing after death.] — 

See Executors & Administrators, Vol. XXIII., 
pp. 299, Nos. 3042 et seq. 

Powers, etc., of executors before probate.] — 
See Executors & ADMiNismATOiis, Vol. XXIII. 
pp. 59, Nos. 391 et seq. 

„ Powers, etc., of administrators before grant.] — 

See Executors & Administrators, Vol. XXIII., 
pp. 65, Nos. 484 et seq. 

16(H. Breach of trust — Death of one of several 
defendant trustees — Absence of personal repre- 
sei^tive — Continuance against surviving trustees.] 

--Pendmg an action to make several defts. liable 
for a breach of trust, H. H., one of the defts., died 


before decree, having made his will, appointing 
executors, who had not proved the will. It 
appeai’ing that the liability of the surviving defts. 
was the same as that of 11. H., the court made an 
order that the suit should proceed in the absence 
of a personal representative of H. H. — Hibernian 
Joint Stock Co. v. Fottrell (1884), 13 L. K. Ir. 
335. 

1508. After final Judgment — Con- 

tinuance against personal representative.] — In an 

action against trustees for a breach of trust, one 
of the defts. paid into court a sum for which defts. 
were subsequently declared liable. Some years 
after the final judgment in the action a co-deft. 
who at the time of the judgment had no means, 
died entitled, as alleged, to a policy of insurance 
which tlien became payable. On the application 
of the first-mentioned deft., who desired to seek 
contribution from the estate f)f the deceased, the 
court made an order for continuing the proceed- 
ings against the personal representative of the 
latter. — CoLLiNGS v. Wade, [1903] 1 I. R. 89. 

Companies — Misrepresentation in prospectus — 
Whether right of contribution enforceable against 
estate of deceased directors.] — See Companies, 
Vol. IX., p. 129, No. 681. 

Loss of right by bankruptcy or death 

of director or shareholder.] — See Companies, Vol. 
IX., pp. 135, 136, Nos. 739-741. 

Underwriting of shares — Liability on death 

of underwriter.] — See Companies, Vol. IX., p. 184, 
Nos. 1165, 1166. 

Counterclaim — Death of defendant after delivery 
— Necessity for order to continue.] — See Het-off 
k Countei^C'LATM, Vol. XI., p. 423, No. 444. 

Guarantee — Revocation by de&ih,]See 

CUARANTEE & INDEMNITY, Vol. XXVI., pp. 205, 
Nos. 1600 et seq. 

- — Discharge of co-surety by creditor — Joint 

liability.] — See (Guarantee, Vol. XXVI., pp. 200, 
Nos. 1506 et seq. 

Income tax appeals — Death of party charged 
before case signed.] — See Income Tax, Vol. 
XXVllI., p. 100, No. 004. 

Joint contractor — Effect of death of.] — See 
Contract, Vol. XII., pp. 34, 35, Nos. 117-129. 

Matrimonial causes.]— Husband & Wife, 
Vol. XXVII., pp. 443, Nos. 4561 et seq. 

Partnership — Death of partner after action com- 
menced — Defence by survivor in personal capacity.] 
— See Partnership, Vol. XXXVI., p. 409, No. 
791. 

Payment out of court.] — See Part XXVII., Sect. 
4, post. 

Receiver — Application for appointment — Effect 
of death of party.] — See Keceiveks, Vol. XXXIX., 
pp. 6, 14, 15, Nos. 10, 120-122. 

Remitted action— Effect of order of remittal.] — 

See County (’ourts, Vol. XIII., p. 486, No. 362. 


Sect. 3.— BANKRUPTCY. 

The references whivh appear below are, unless 
otherwise indicated, to Bankruptcy & Insolvency, 
Vols. IV. d; V. 

See R. S. C., Ord. XVII., rr. 1-4, pp. 462, 463, ante. 

Actions, etc., pending at Ume of bankruptcy— 
Bankruptcy of plaintiff.] — See Vol. V., pp. 1010- 
1013, Nos. 8237-8265. 

Bankruptcy of defendant.] — See Vol. V., 

pp. 1013-1017, Nos. 8266-8301 ; Hupp. 

Causes of action passing to trustee in bank- 
ruptcy.] — See Vol. V., pp. 971, Nos. 7964 et seq. 
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Assignment by trustee of causes of action.] — 

See Vol. V., pp. 976, Nos. 7990-7992. 

Actions, etc., by trustee in bankruptcy.] — See 
Vol. V., pp. 977, Nos. 799:^ ct seq. 

Actions, etc., against trustee in bankruptcy.] — 
See Vol. V., pp. 992, Nos. 8105 et seq. 

Actions, etc., by creditors in name of trustee.]— 
See Vol. V., pp. 1018-1019, Nos. 8310-8319. 

Actions, etc., by bankrupt.] — ^SceVol. V.,pp. 997, 
Nos. 8134 et aeq. 

Actions, etc., against bankrupt.] — See Vol. V., 
pp. 1006, Nos. 8207 ei aeq. 

Executions by trustee in bankruptcy.]— 
Vol. V., p. 1020, Nos. 8331, 8332. 

Property acquired by or devoiving on bankrupt.] 
— See Vol. V., pp. 724, Nos. 6286 et aeq. 

Contracts & disclaimer of onerous property.] — 
See Vol. V., pp. 930, Nos. 7616 ct aeq. 

Adjudication order — Effect of.]— Ncc Vol. IV., 
pp. 1 69 et aeq. 

Receiving order.] — See Vol. IV., pp. 153 d aeq. 


Sect. 4.- MARRIAGE. 

See R. S. C., Ord. XVIT., rr. 1-4, pp. 462, 4(i3, ante. 

Legal proceedings by & against married women.] 
■ — See Husband & Vol. XXVll., pp. 248 

ct aeq. 

Effect of restraint on anticipation on avail- 
ability of property to creditors —Obligations incurred 
before marriage.]— Husband ^ Wii u, Vol. 
XXVII., pp. 119, Nos. 958 et aeq. 


Sect. 5.— ASSIGNMENT. 

See R. S. C., Ord. XVII., i r. 1 -4 , pp. 462, 463, ante. 

Applications to add, substitute or strike out 
parties.] — See Pari XIX., Sect. 11, ante. 

Striking out co-plaintiff & adding as defendant.] 
^ See Part XIX., Sect. 10, sub-sect. 2, ante. 

Assignment of causes in action by trustee in 
bankruptcy.] — See Bankrui»tcy, Vol. V., pp. 976 
1002, 1012, Nos. 7990-7992, 8178 et aeq., 8257. 

Proceedings for foreclosure or sale — Alienation 
or charge pendente llte.] — See Mortgage, Vol. 
XXXV., pp. 561, Nos. 2970 et aeq. 

Assignment of interest in litigation — Main- 
tenance & champerty.]— Action, Vol. I., pp. 73, 
Nos. 600 ct aeq. 


Sect. 6.— CREATION OR DEVOLUTION OF 
ESTATE OR TITLE. 

See R. S. C., Ord. XVII., rr. 1-4, pp. 462, 403, ante. 

1509. Garnishee order absolute in favour of 
judgment creditors — Judgment creditors entitled 
to be added as co-plaintiffs.] — A garnishee order 
was made absolute in favour of judgment creditors 
of W. attaching a judgment debt recovered by W. 
against S. ; — Held : this was a devolution of estate 
by operation of law within Ord. L., r. 2 [sec, now, 
R. S. O., 1883, Ord. XVII, r. 2], & the judgment 
creditors of W. were entitled to bo added as co- 
pltfs. in the action of W. against S. but not to have 
the conduct of the action. — Walijs v. iSmitu 
(1882), 51 L. J. Ch. 577 ; 46 L. T. 473. 

1510. Appointment of new trustee in place of 
deceased trustee — After commencement of action 
against survivor of two trustees — Addition as 


defendant.] — Since the institution of an action 
against the survivor of two trustees a new trustee 
had been appointed in the place of the deceased 
trustee & the trust property transferred into the 
joint names of such new trustee & the surviving 
trustee. It was stated that an application made 
to the registrar under R. S. C., 1883, Ord. XVII., 
r. 4, for an order of course adding the new trustee, 
was refused on the ground tliat there had been 
no change or transmission of interest within the 
meaning of the rule, as the deceased trustee was 
never party to the action. The judge said that 
he saw no diiliculty & applicant was entitled i o an 
order. — WiLRON v. Brewster (1884), 28 Sol. Jo. 
672. 

1511. After final order In foreclosure action 

by public ofilcer & trustees — Addition of new 
trustees as plaintiffs with consent — Addition as 
defendants on refusal.] — In a foreclosure action 
brought by the public ofilcer & estate trustees of 
an insurance society a final order for foreclosure 
absolute was made on Dec. 3, 1907. Two of the 
trustees died aft/er tliat date. New trustees had 
been appointed in their j)laces &; the mortgaged 
estates vested in them. W., one of the deRs., 
being desirous of making an application to open the 
foreclosure, presented a petition of course for an 
order of revivor, & an order was made in chambers 
that the action should for the future be carried 
on between W. as pltf., & the surviving defts. 
& the new trustees as defts. : — Held : on motion 
to discharge this order, there could nol be a revivor 
under the modem practice & the right coui*se 
would have been for W. to apply to the trustees 
for their consent to tlie new trustees being added 
as pltfs. & if they refused to apply under Ord. 
XVII.. r. 4, to have them added as defts. The 
order was discharged. — Pennington v. Oayley, 
13912] 2 Oh. 236; 81 L. .1. (^h. 522 : 107 L. T. 
116 ; m Sol. Jo. 550. 

1512. Decree against corporation as sanitary 
authority — New board succeeding to rights & 
liabilities of corporation — Amendment making 
successors parties not allowed.] — In 1875, an 
injunction was j^anted restraining defts., the 
corporation of Birmingliain, from polluting by 
sewage the river Tame, but its operation was 
suspended for five years so as to give the defts. 
time to carry out works for the prevention of the 
nuisance complained of. After the passing of 
tlie Public Health Acl, 1875 (c. 55), a new local 
government district for Birmingham was created, 
upon whom devolved all the duties liabililies 
of the old local authority. On a summons by 
pltfs. at the expiration of the five years, for leave 
to amend the information & bill by adding the 
new district as defts. : —Held : no amendment in 
the pleadings could be made after final judgment, 

the new district could only be brought before 
the court by action. — A.-G. v. Birmingham 
Corporation (1880), 15 Ch. D. 423 ; 43 L. T. 
77 ; 29 W. R. 127, C. A. 

151S. .] — A decree was made in 1875 

against the corporation of B., as the sanitary 
authority of B., granting a perpetual injunction to 
restrain them from allowing sewage to flow into 
a river so as to be injurious to health or a nuisance 
to pltfs. ; but the injunction was suspended for 
five years, to give the corporation an opportunity 
to execute certain works. After the expiration of 
that period pltfs. desired to enforce the injunction, 
but in the meantime the B., T., & R. District 
Board had been constituted under the Public 
Health Act, 1875 (c. 66), as the sanitary authority 
of the district, in the place of the corporation of B. 
Pltfs. brought an action against the B., T., & R. 
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Pbactice. 


Sect, C . — Creation or devolution of estate or title. 

Sects, 7, 8, 9, 10, 11, 12 d: 13.1 

Board, claiming a declaration that they were 
entitled to the same benefit of the decree as against 
defts. in the present action as if they had been 
defts. in the former suit. Defts. demurred : — 
Held : the B., T., & B. Board wore not made by 
the Public Health Act subject to any liabilities of 
their predecessors except those attaching under 
the Act, & were, therefore, not bound by the 
decree against them ; & there being no allegation 
of any nuisance committed by the B., T., & K. 
Boaid, pltfs. had no cause of action, & the de- 
murrer must be allowed. — A.-Gi. v. Birmingham, 
Tamp: & Bea District Drainage Board (1881), 
17 Ch. D. 085 ; 50 L. J. Ch. 780 ; 44 D. T. 900 ; 
40 J. P. 30 ; 29 W. R. 793, C. A. 

Devolution of estate or title on person who is 
party to action.] — See Sect. 1, ante. 


and incorporated or constituted by the amalgamation scheme, 
any action, matter or proceeding pending by or against or in 
the matter of such dissofved company at the time of such amalga- 
mation shall (unless otherwise ordered) be continued by or 
against or In the matter of and in the name of the amalgamated 
company and all further nroceedings in such action, matter or 
proceeding shall (unless otherwise ordered) without any applica- 
tion or order, be continued as if the amalgamated company were 
named in the title thereof in lieu of the dissolved company, and 
there may be added in all further proceedings in such action, 
matter or proceeding to the title thereof a statement that the 
action, matter or proceeding is being continued or proceeded 
with by or against or in the matter of the amalgamated company 
pursuant to the Railways Act, 1021, and ^e amalgamation 
scheme and this Rule. 

In this Rule — 

“ Amalgamation scheme *' Includes an absorption scheme 
and a preliminary scheme under the Railways Act, 1921. 

“ Amalgamated company ” Includes a company which by 
an absorption scheme or a preliminary scheme has had 
transferred to and vested in it the undertaking of any 
railway or light railway company dissolved by such scheme. 

“ Amalgamation ” includes absorption. 


Sect. 7.— INFANTS. 

SecB.H.V., Old. XYII., IT. 1-4, pp. 402, 46.S, ante. 

Birth of infant after action commenced .] — See 
Infants & Children, Vol. XXVIIT., p. 331, 
Nob. 2013-2010. 

Effect of attainment of majority — Alteration in 
interest & liability — Former plaintiff now defen- 
dant .] — See Infants & C^iildren, Vol. XXVII J., 
p. 807, No. 1087. 


Sect. 8.— LUNACY. 

S. C., Old. XA’II.,n'. 1-4, pp. 102, 463, ante. 
Change in capacity subsequent to commence- 
ment of proceedings .] — See Lunatics & Persons 
OF Unsound Mind, Vol. XXXIII., p. 237, Nos. 
1530-1540. 

Parties in actions by & against lunatics .] — See 

Lunatics Persons of Unsound Mind, Vol. 
XXXIII., pp. 230, Nos. 1421 et seq. 

Bankruptcy of lunatics .] — See Bankruptcy, 
Vol. IV., pp. SO, 31, Nos. 238-250. 


Sect. 9.— WINDING UP OF COMPANY. 

See B. 8. C., Ord. XVII., rr. 1-4, pp. 462, 403, a^ite. 

Litigation by liquidator.] — See Companies, Vol. 
X., pi>. 877, 991, Nos. 5900 et seq., 0808 ct seq. 

Voluntary winding up — Restraint of proceed- 
ings.]— Companies, Vol. X., pp. 1011, Nos. 7012 
et seq. 

Distribution of assets — Payment of fees, 
costs, charges & expenses.] — See Companies, 
Vol. X., pp. 1001, Nos. 0949 et seq. 

Arrangements & compromises— Stay of execution 
on Judgment recovered prior to order summoning 
meetings.]— See Companies, Vol. X., p. 1060, 
No. 7419. 


Sect. 10.— AMALGAMATION OF RAILWAY 
COMPANIES. 


R. S. C’*.®*^* pursuant to the p 

visions of the Railways Act, 1921, aud an amalgamation ache 
thereunder, any railway or light railway con>pany is diasoh 
and its undertaking is transferred to and vesU d in and becor 
part of the undertaking of the anmlgaraated company forn 


Sect. 11.— REVIVAL OF ORDER FOR PAYMENT 
OF COSTS. 

Attorneys* and Solicitors* Act, 1870 (c. 28), s. 19. When- 
ever any decree or order shall have been made for payment of 
eosts in anv suit, and such suit shall afterwards become abated, 
it shall be lawful for any person interested under such decree 
or order to revive such suit, and thereupon to prosecute and 
enforce such decree or order, and so on from time to time as 
often as any such abatement shall happen 

Costs.] — See Sect. 19, post. 

1514. Undertaking by defendant’s solicitors to 
pay costs — Death of piaintiffs — Application by 
representative of plaintiff who predeceased co- 
plaintiff.] — A decree was made in 1842, ordering 
defts. to pay the costs of the two pltfs. Nothing 
remained to bo done* except taxation & payment 
of costs. In 1844 the solicitors of defts. gave to 
the solicitors of pltfs. an undertaking to pay the 
co.st« when taxed, including some costs not pay- 
able under the decree. In 1857, pltfs. died, 
& in 1870 the personal representative of pltf. who 
had died first obtained an order of course to revive, 
the other pltf. having no personal representative. 
The Vice-Cliancellor refused to discharge this 
order. On appeal : — Held : ( 1 ) the undertaking 
by defts.’ solicitor to pay costa took away the 
right to proceed against defts. for them ; &, apart 
from this, the order had been obtained by a 
l)erson not having an interest ; (2) 33 & 34 Viet, 
c. 28, 8. 19, though retrospective as to the order 
for payment of costs, is only prospective as to the 
abatement, & does not authorise a revivor for costs 
where the death has occurred before the passing 
t)f the Act. — D(X}gett v . Eastern Counties By. 
(^o. (1871), 6 Ch. App. 474 ; 40 L. J. Ch. 292 ; 
21 L. T. 309 ; 19 W. B. 497, C. A. 

No abatement by death, bankruptcy, marriage, 
etc.]— B. 8. C., Ord. XVII., rr. 1-4, pp. 462, 
463, ante. 


Sect. 12.— CHANGE PENDING APPEAL. 

1515. Death pending appeal — Order of course 
to executrix for continuance.] — A deft., P., gave 
notice of appeal from a judgment, & set it down. 
After this he died, & his executrix obtained an 
order of course at the Bolls that the appeal might 
be carried on & prosecuted by her in like manner 
as it might have been carried on & prosecuted by 
P. if he had not died : — Held : the order was 
sufficient, & the executrix was entitled to proceed 
with the appeal. — Banson v . Patton (1881), 17 
Ch. D. 767 ; 44 L. T. 688, C. A. 
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1510, Death after expiry of time for 

appeaUng.] — ^When, after his action had been 
dismissed out of court, pltf. died, the court in 
which the suit had been pending, notwithstanding 
that the time for appealing had then expired, 
made an order, giving liberty to pltf.’s personal 
representative to carry on proceedings, in order 
that he might be in a position to apply to the 
Court of Appeal to entertain an appeal. — Leahy 
V. Tobin (1887), 19 L. R. Ir. 433. 

1517, Death of respondent — Order against 

executor.] — Notice of appeal having been given 
in this case, respondent died before the appeal came 
on for hearing. His executor gave notice of an 
original motion that appellant should give security 
for the costs of the appeal. This motion was in 
the list for the day. Before it was reached the 
executor’s counsel applied cr parte for an order of 
revivor against him. 

The court said that if appellant wished to pro- 
ceed with his appeal, it would be for liim to obtain 
an order of revivor against the executor. 
Respondent was content with the order as it stood, 
& had no object in facilitating the appeal. 

The motion for security for costs was afterwards 
entered on. Appellant did not appear, though h(‘ 
had been served. 

The court intimated that the notice was irre- 
gular, as it had been given by a person who was not 
a party to the proceedings. 

The motion was tlien withdrawn. — Jie Knight, 
Knight v, Gardner (No. 2) (1888), 32 Sol. Jo. 
106, C, A. 

1513, New trial — ^Terms.] — If the exercise, 

without control or limitation, of the discretionary 
power to grant a new trial may produce what 
appears to be a manifest injustice, it is well within 
the power of the court in making the order to 
provide against the risk of injustice arising. 

In an action in British Columbia for damages 
for malicious prosecution pltf. recovered a verdict 
& judgment for $5,490. The Com’t of Appeal of 
that Province set aside the judgment & ordered 
a new trial. Pltf. appealed to the Supreme Court 
of Canada, but died before the hearing of the 
appeal. The Supreme Comi made an order pro- 
viding for a new tiial as to the damages, & that 
upon the new trial the original judgment should 
stand, unless the deft, submitted to a condition 
that no exception should be based upon the fact 
that pltf. was dead : — Held : the Supreme Court 
having all the powers of the Court of Appeal of 
British Columbia, had power to impose the above 
conditions upon the deft. — Wing Lee r. I^ew, 
[1925] A. C. 819 ; 133 L. T. 578 ; sid) noni. Wing 
Lee V, Yick Pang Lew, 94 L. J. P. i\ 101, 
P. C. 

1519 . Appeal from county court — Addition 

of personal representatives.] — Where, after an 
appeal from a decree of the county court judge to 
the judge of assize, under 45 & 46 Viet. c. 29, s. 4, 
the appellant or respondent dies after notice of 
appeal, but before the hearing, there is jurisdiction 
with the judge of assize to adjourn the appeal to 
enable a personal representative of the deceased 
to be added to the record, & upon this being done, 
there is jurisdiction to hear & determine the appeal. 
— Canning v. Farren, [1907] 2 I. R. 486. 

.] — See, also. County Courts, 

Vol. XIH., p. 639, Nos. 925-927. 

Income tax appeal — ^Death of party charged 

before case signed.] — See Income Tax, Vol. 
XXVIII., p. 100, No. 604. 

PlaintifPs Interest transmissible to personal 
representatives.] — See Executors & Adminis- 
TBATOES, Vol. XXIII., p. 296, No. 3621. 


Bankruptcy pending appeal — ^Appeal from in- 
junction.] — Se^ Bankruptcy, Vol. V., p. 1004, 
Nos. 8191-8193. 

1520 . Dissolution of appellant company — Pend- 
ing appeal to House of Lords — Application to Court 
of Appeal.] — Motion for leave to substitute the 
Midland Railway CJompany in the place of the 
London, Tilbury Southend Railway Company 
as appellants in an appeal pending in the House 
of Lords. 

Respondent Paterson had recovered judgment 
in a County Court in an action against appellants, 
the London, Tilbury & Southend Railway Com- 
pany. On appeal to the Divisional Court the 
judgment was set aside & judgment was entered 
for the appellants. Pltf. appealed to the Court 
of Appeal, &/ that court reversed the decision of 
the Divisional Court & restored the judgment of 
the County Court judge. Appellants presented 
a petition of appeal to the House of Lords for the 
reversal of the decision of the Court of Appeal. 
Subsequently to the piesentation of the petition 
of appeal, by an Act of Parliament entitled the 
Midland liadway (Ijondon, Tilbuiy & Southend 
Railw'ay Purchase) Act, 1912, the Midland Railway 
Company acquired the undertaking of the 
appellants, & that company was dissolved. 

Counsel for the Midland Railway Company, 
in support of the application: the effect of the 
dissolution of appellant company is that the appeal 
to the House of Lords is abated, & under No. 8 
of the Standing Orders applicable to House of 
Lords appeals it is necessary that a petition should 
be presented to the House of Lords for reviving the 
appeal. Before the appeal can be presented leave 
must be obtained to add the Midland Railway 
Company as parties to the appeal. 

What power has the (’ourt of Appeal to deal 
with tills application? (Buckley, L.J.). 

(Counsel contended that by clause 39 of the 
“ Directions for Agents,” annexed to the House 
of Lords Standing Orders, it was provided that : 
“ In appeals from England & Ireland in which it 
is necessary to add new parties to the appeal, an 
order must first be obtained in the court below 
making such persons parties to the cause, & an 
office copy of the order must be annxed to the 
petition for revivor presented to this House.” 

Is not the County Court the ” court below ” 
in this case? (Buckjjsy, L.J.). 

Counsel contended that his clients had been 
informed by the officials in the House of Lords 
appeal office that the application ought to be made 
to the Court of Appeal. Notice of the applica- 
tion had been given to respondent. 

You may take an order for what it is worth, 
substituting the Midland Railway Company as 
appellants in the place of the London, Tdbury &; 
Southend Railway Company (Buckley, L.J.). 

Kennedy, L.J., concurred. — L ondon, Tilbury 
& Southend Ry. Co. r. Paterson, [1912] W. N. 
261, 262 ; 47 L. J. N. C. 691 ; 131 L. T. Jo. 83, 
C. A. 


Sect. 13.— ORDER TO CARRY ON PROCEEDINGS. 

See R. S. 0., Ord. XVII., r. 4, p. 463, ante. 

Birth of Infant after action commenced.] — See 

Infants Sc Children, Vol. XXVIII., p. 334, 
Nos. 2013-2016. 

Order to carry on proceedings on death of party.] 

— See Sect. 2, ante* 

Service of order to carry on appearance by 
new party.] — See Sect. 14 , post* 
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Sect* 13. — Order to carrn on proceedings. Sects. 14, 
15, 16, 17, 18 <£? 19.] 

Applications to vary or discharge order.] — See 

Sect. 15, post. 

1521. AppUcation lor order — If made by 
summons instead of petition or motion of course — 
Must be supported by evidence.] — A person cannot 
be added as pltf. in an action without tlic consent 
of pith on the record. 

Seinble : an application to carry on proceedings 
under Ord. r. 4, if made by summons, in- 

stead of by petition or motion of coui’se, must be 
supported by evidence. — Pennington v. Cai.ey 
(1912), 10b L, T. 501. 

1522. Effect of order — New party in exact 
position of old.] — Deft, became bankrupt after 
service of notice of trial, & the common order of 
revivor was then made against his trustee. A: 
seiwed on liim. TJie trustee did not enter an 
appearance. Notice was served on him Unit the 
fiction was restored to the paper for trial, but he 
did not appear at the trial : — Held : it was neces- 
sary for pltf. to tile the pleadings or ft notice of 
motion for judgment as against tlie trustee, imder 
r. C of Ord. XIX. of the Rules of CV)uit, 1875 [.see, 
now, R. S. O., 1883, Ord. XVII., r. 5). 

S€nil)lv : w'hen a deft, does not apj>ear at the 
trial, it is not necessary for pltf. to prove service 
of notice of trial, 

I think that the intention & eflect of the order 
of revivor is t^ substitute the trustee for the 
original deft., to place him in his exact position 
(Fky, J.). — CiioRLTON V. Dickie (1879), 13 (1i. I). 
160, 161; 49 L. J. Ch. 40; 41 L. T. 467; 28 
W. R. 228. 

1523. .] — A trustee in banki'uptcy, 

the sole deft, in an action, died aft<‘r notice of tiial 
had been given. Pltf. amended the writ A: state- 
ment of claim by making deft.’s executors A: the 
official receiver in bankruptcy defts. Tlic 
executors appeared & put in a defence ; th(' 
official receiver appeared, but delivered no state- 
ment of defence, Pltf. then gave the executors A: 
official receiver notice that the action had been 
restored to the paper, but did not give fresh notice 
of trial or serve the official receiver wdth notice 
of motion for judgment. At tiie hearing the 
executors ax-ipeared, but the official receiver did 
not : — Held : jiltf. was entitled to the relief 
whicli he claimed, but unless a consent brief was 
produced on behalf of the official receiver, notice 
of motion for judgment must be served on him. — 
Johnston v, English (1886), 55 L. J. Ch. 910 ; 
55 L. T. 55 ; 35 W. R. 29. 


Sect. 11.— SERVICE OF ORDER TO CARRY ON 
PROCEEDINGS AND APPEARANCE BY NEW 
PARTIES. 

R. S. C., Ord. XVII,, r. 5. An order obtained as in the laHt 
preceding Rule mentioned shall, unless the Court or Judge shall 
otherwise dlrext, be served upon the continuing party or parties, 
or their solicitors, and also upon each such new party, unless 
the person making the application be himself the only new 
party, and the order shall trom the time of such service, subject 
nevertheless to the next two following Rules, be binding on the 
persons served therewith, and every person served therewith 
who Is not already a party to the cause or matter shall be bound 
to enter an appearance thereto within the same time and in the 
same manner as if ho had been servetl \\ith a ^\rit of summons. 

1524. S6rvice by filing.]— This was a foreclosure 
action in which no appearance had been entered 
on behalf of deft. The order nisi was made on 
Nov. 9, 1889. 


The chief clerk’s certificate was made on 
May 14, 1890, the date thereby fixed for payment 
of the mortgage monev being Nov. 14, 1890 ; 
but the money was not paid on that day. On 
Dec. 31, 1800, pltf. died, & on July 25, 1891, an 
order of revivor was obtained substituting his 
executor & devisee as pltf., who, on Aug. 11, 1891, 
obtained an order for foreclosure absolute ; but 
the drawing up of the order was stopped on the 
ground that the order of revivor had neither been 
served nor filed. On Oct. 2, 1891, in consequence 
of deft, not having entered an appearance to the 
writ, pltf. filed the order of revivor at the Central 
Office, purporting to do so under R. S. 0., 1883, 
Ord. LXVII. :~Held : the rule did apply to an 
ordt'i' of revivor, A tlierefore the filing of it in a 
case where deft, liad entered no appearance was 
sufiicient. — Jackson v. Kilham, [1891] W. N. 171. 

.\—S€c R. 8. C., Ord. LXVII., r. 1, Part 

LXXXVIll., Sect. 4, pos/. 

Service of orders, etc.]— Ncc R. 8. C., Ord. 
LXVII., Part LXXXVIll., post. 

Service of writ.] — See Part XI., ante. 

Service of amended writ.] — See Part XL, Sect. 7, 

ani4\ 

Substituted service.] — Sec Part XII., ante; 
R. 8. (\, Ord. LXVII., r. 6, Part LXXXVIll., 
Sect. 6, post. 

Service out of the Jurisdiction.]— Part XIII., 
(mie. 

Appearance.] — See Part XIV., ante. 

- — Form of.] — See Appendix A., Part II., 
No. 6, Yearly Supreme Courts Practice. 

Default of.] — See Part XV., ante. 


Sect. 15.— APPUCATIONS TO VARY OR 
DISCHARGE ORDER. 

R, S. C., Ord. XVII., r. 6. Where any per'^on who Is uudrr 
no disability or under no disability other than t overture, or 
being under .any disability other than coverture, but having a 
guardian ad litem in the cause or matter, shall be served ^\dth 
such order as in Rule 4 mentioned, such person may apply to 
the Court or a Judge to discharge or vary such order at any 
tunc ^\lthin twelve days from the ser\RC tliercof. 

— “ r. 7. AVhere any person being under 

any disability other than coverture, and not having a guardian 
ad litem In tlic cause or matter, is served with any order as in 
Ride 4 mentioned, sucli person may apply to the Court or a 
Judge to discharge or vary such order at any time wltliln twelve 
days from tlic appointment of a guardian ad litem for such 
party, and until such period of twelve days shall have expired 
such order shall have no force or effect as against such last- 
mentioned person. 

Persons under disability.] — See R. 8. C., Ord. 

XVI., rr. 16-21, pp. 433-435, emte. 


8ect. 16.- FAILURE TO PROCEED BY PERSON 
ENTITLED. 

R. S. C., Ord. XVII., r. 8. When the plaintiff or defendant in 
a cause or matter dies, and the cause of action survives, but 
the person entitled to proceed falls to proceed, the defendant 
(or the person against whom the cause or matter may be con- 
tinued) may apply by summons to compel the plaintiff (or the 

E erson entitled to proceed) to proceed within such time as may 
c ordered ; and in default of such proceeding, judgment may 
be entered for the defendant, or, as the case may be, for the 
person against wJiorn the cause or matter might have been 
continued ; and in such case, If the plaintiff has died, execution 
inny Issue as in the (^ase provided for by Order XLII., Rule 23. 

1525. Action remitted to county court — Applica- 
tion in High Coiut to compel plaintiff to proceed — 
Not maintainable.]— One of several defts., whom it 
was sought to make jointly & severally liable on 
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a contract, died intestate shortly after delivery 
of defence. Afterwards, but before the appoint- 
ment of an administrat(^r, the pltfs. obtained an 
order under the County Courts Act, 1888, s. 65, 
transferring the action to the county court. The 
action was tried in the county court, & judgment 
was given for the surviving "defts. An adminis- 
trator of the deceased deft.’s estate was appointed, 
& applied in the High Court under Ord. XVII., 
r. 8, to compel pltfs. to proceed against him, or 
in default for judgment : — Held : the order trans- 
ferring the action to the county court was, at the 
utmost, merely irregular & not void as against 
the administrator, as long as that order stood, 
the High Court had no jurisdiction t<j make the 
order for which application was made. 

Sernhle : order transferring the action to Ihe 
county court was rightly made. — Duke v, Davis, 
[1893] 2 Q. B. 260 ; 62 L. J. Q. B. 619 ; 69 L. T. 
490 ; 41 W. R. 673 ; 4 R. 518, C. A. 

1626. Application to Court of Appeal — By 
personal representative of deceased defendant — To 
direct plaintiff to proceed with appeal.] — l*ltf. in 
an action for specific performance appealed from 
a judgment dismissing the action with costs. 
After the n(^tice t)f appeal was served deft. died. 
Pltf. took no steps to revive the action ; thereupon 
the heir A personal representative of deceased 
deft, revived the action. Ifitf. failed to proceed 
with the appeal, & the new defts. applied to tlie 
(\)urt of Appeal to direct pltf. to proceed there- 
with, & in default that the appeal be dismissed : — 
Held : the proper course for the new defts. to have 
adoiited was to have given the order reviving the 
action to the registrar, & that on this being done, 
the appeal would liave been lisbHl in its turn. — 
Nolan u. Dkogiii^da (Marquess) (1892), 31 L. R. 
Ir. 81. 


Sect. 17.— NOTICE OF ABATEMENT OR CHANGE 
OF INTEREST TO BE GIVEN TO PROPER 
OmCER. 

R. S. C., Ord. XVII., r. 9. Where any ( ause or niut tei bnoincH 
abated or in the case oi any sutli change of interest as is by (his 
Order provided for, (he Holicitor for the plaintiff or pcrsoii 
having tlie conduit of (lie cause or matter, as the ease may be, 
shall certify the fait to the proper otllecr, who shall cause an 
entry thereof to ho made in tlie Cause Book opposite to tiic 
name of such cause or matter. 


Sect. 18.~STRIKING OUT CAUSES ABATED FOR 
ONE YEAR. 

R. S. C., Ord. XVII., r. 10. Where anv cause or matter shall 
have been standing for one year in tiio Cause Book marked as 
“ abated,” or standing over generally, sucii cause or matter 
at the expiration of the year shall be struck out of the Cause 
Book. 

1527. Where cause struck out — New notice of 
trial before re-entry.] — Ifitf. had given notice of 
trial, & the cause, after standing over for more 
than a year, had been struck out under Ord. 
XVII., r. 10. It was subsequently re-entered by 
pltf. in the cause-book on the payment of £2 as 
required by the scale of fees ; but, as he had given 
no fresh notice of trial, deft, now submitted that 
the re-entry was erroneous, & ought to be struck 
out : — Held : where a cause has been struck out 
under Ord. XVII., r. 10, the notice of trial is no 
longer in force, consequently another must be 
given before pltf. can re-enter the cause for trial. 
— Lb Blond v. Curtis (1885), 52 L. T. 574 ; 33 
W. R. 561. 


1528. Appeal marked abated ” — Courses open 
to respondent.] — The question in this case was how 
respondent to an appeal which had, by reason of 
the death of appellant, been marked by the olficer 
of the court as “ abated,” was to get rid of it. 
Notice of appeal was given in April, 1887, & in 
July, 1887, appellant died, & £he appeal was 
aftei-wards marked as abated. Appellant died in 
England, but he was an American. It was 
believed that he had no personal representative, & 
it was not ascertained who was his next-of-kin. 
Respondent was the liquidator of the company, 
he desired to get rid of the appeal, in order that 
lie might proceed to distribute assets of the 
company to a large amount which were in his 
hands. No stejis had been taken since the death 
of tlie aiipellarit to prosecute* the appeal. R. 10 
of Ord. XVII. provides that “Where any cause or 
matter sliall have been standing for one year in 
tlx* cause book marked as “ abated,” or standing 
over generally, such cause or matter, at the 
(‘xpiration of the y(*ar, sliall be struck out of the 
cause book.’’ Respondent’s counsel suggested 
that this I’ule did not apply to an appeal, & that 
the word “ abated ” ought to be removed from 
the appeal in the list. Tlie court thought that they 
could do nothing at present to assist respondent. 
(JoTi’oN, Ii..T., said that an appeal was a “ cause 
or matter,” tlioiigh it was in the Court of App^l. 
If respondent wisJiod to act before the expiration 
of the year lie must, if ho could, find out who was 
the next-of-kin of the appellant in America, & 
then bis lordsliip would be disposed to give 
appellant leave to serve the next-of-kin with 
notice of an application to dismiss the appeal. 
Fry, Jj.J., was disposed to think the best course 
was to l(*t the year run out, A then to apply to the 
court. —J(e Missouri Fstato, Railway & Iron 
(V). (No. 2) (1888), 32 Sol. Jo. 438, C. A. 


Sect. 19.— COSTS. 

Costs, generally.]- See R. S. (\, Ord. LXV., 
Fart LX XXVI., post. 

Bankruptcy of defendant —Liability of trustee 
for costs .] — See Bankruptcy, Vol. V., pp. 1016- 
1017, Nos. 8295-8301. 

1529. Death of party —Devisee continuing pro- 
ceedings in name of deceased plaintiff — Right to 
costs incurred prior to death.] — Pending an action 
pltf. died, & an order was made on the application 
of his devisee that the proceedings should be con- 
tinued in the name of the latter. Defts. ultimately 
submitted to a perpetual injunction. The Vice- 
Chancellor, in awarding same with costs, held that 
such costs should include those incurred prior to 
the death of the original pltf. — Pembroke (Earl) 
V. Warren, [1896] 1 I. R. 76. 

Liability of executor continuing proceed- 
ings for costs.) — See Executors & Administra- 
tors, Vol. XXIV., p. 726, No. 7541. 

Distribution of assets on winding up of company 
— Under supervision of court — Costs of action con- 
tinued by leave of court.] — See Companies, Vol. X., 
p. 1060, No. 7343. 

Winding up by court — Costs of actions by 

& against company.] — See Companies, Vol. X,, 
pp. 953, Nos. 6534 et seq. 

Voluntary winding up — Costs of legal pro- 
ceedings by Sc against company.] — See Companies, 
Vol. X., pp. 1001, Nos. 6951 et seq. 

Revival of order for payment of costs.] — See 
Sect. 11, ante. 
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Practice, 


Part XXII. — Joinder of Claims. 

See Pleading, Part VIII., Sect. 11, p. 140, ante. 


Part XXIII. — Pleadings, Statement of Claim, Defence, 

Reply, etc. 


Statement of claim.] — See Pijeadino, Part 
VIII., p. 130, ante. 

Defence.] — See Pleading, Part IX., p. 149, ante. 
Reply & subsequent pleadings.] — See Pijsading, 
Part XV., p. 208, ante. 


Further defence.] — See Pleading, Part IX., 
Sect. 9, p. 173, ante. 

Objections to pleadings.] — See Pleading, Part 
VI., p. 55, a7it€. 


Part XXIV. — Amendment. 


Sec t. 1.— AMENDMENT OF PLEADINGS. 

See Pleading, Part VII., p. 92, ante. 


Sect. 2.— CORRECTION OF CLERICAL ERRORS, 
ETC., IN JUDGMENTS AND ORDERS— SUP 
RULE. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXVIII., r. 11. Clerical raistakeg in judgments 
or orders, or errors arising therein from any accidental slip or 
omission, may at any time he corrected by the (^oiiit or a Judge 
on motion or summons without an appeal. 


1530. Object of rule — Limiting restrictions of 
JucUcature Act.] — I think that [“ arising from any 
accidental slip or omission ” — Ord. XXVIII., 
r. 11] refers to an accidental omission made by 
the ministerial officer of the court, not to an 
omission made by the court itself. Tire necessity 
for that rule arose from the fact that the Judicature 
Act had restricted the power of the court as to 
rehearing ; the object of that rule was to limit 
the application of that restriction (Vaughan 
Williams, L.J.).— Gist, [1904] 1 Ch. 398, 403 ; 
90 L. T. 35 ; 52 W. R. 422, L. JJ. 

1631. To do substantial Justice.] — Where 

jud^ent has been signed in an action for a 
liquidated demand in default of appearance, 
through an error arising from an accidental slip, 
the amount included in the judgment for costs 
exceeds by a few shillings ’the amount properly 
allowable for costs, the judgment may be amended, 
under Ord. XXVllI., r. 11, by reducing it to the 
proper amount. 

Ord. XXVIII., r. 11, enables us to deal with 
this cas(j so as to do substantial justice (Sir 
— Armitage . V. Parsons, 
'‘IS ; 77 L. J. K. B. 860 ; 99 
L. T. 329 ; 24 T. L,. 1{. 635 ; 62 Sol. Jo. 616, C. A. 


Sub-sect. 2. — Application op Rule. 

See R. S. C., Ord. XXVIII., r. 11, supra. 
1682. Rule appHed with caution.P-A referee t 
asked to alter his report by inserting after i 


words “ costs to bo taxed ” the words “ on the 
High Court scale.” As he had always intended 
to give pltf. High C’ourt costs, he thought the case 
came within the “ Slip Rule ” & made the required 
amendment. The report, & subsequently the 
judgment, were altered accordingly. Deft, ap- 
pealed on the ^ound that the referee had acted 
outside his jurisdiction : — Held : that where a 
referee acts deliberately, even though he may not 
realise that what he is doing does not carry out 
his full intention, he has no jurisdiction under the 
“Slip Rule” (Ord. XXVIll., r. 11) to alter his 
report subsequently. Where an alteraticni pur- 

E orts to be made under the “ Slip Rule ” it should 
e made by a separate order, showing date & full 
particulans. 

It would be unwise to lay down rules purporting 
to be of universal application, but Ord. XXVIll., 
r. 11, should be applied with extreme caution, 
because it would be of the worst example if that 
rule were loosely used for the purpose of altering 
a mistake, a purpose for which it was never 
intended (Bankes, L.J.). — Bentijey v. O’Sullivan 
(1925), 133 L. T. 189, 190 ; 41 T. L. R. 374 ; 09 
Sol. Jo. 509, D. C. 

1633. Omission by ministerial officer of court — 
Not by court itself.] — Be Gist, No. 1530, ante. 
1534. Judgment not expressing actual decision.] 

— ^An order of the Court of Appeal was drawn up, 
passed & entered, in such a form that it might be 
contended to decide questions which had not been 
before the court, & which it had not intended to 
decide : — Held : the court had jurisdiction to 
alter the record of its order, so as to make it 
conformable to the order which the court had 
pronounced, & the record was altered accordingly, 
but as applicant had not adopted the usual & 
proper course of applying to vary the minutes, 
he was ordered to pay the costs of the application. 
— Be Swire, Mkllor v. Swire (1885), 30 Ch. D. 
239 ; 63 L. T. 206 ; 1 T. L. R. 623 ; 33 W. R. 
786, C. A. 

1685. •] — ^Assuming that the Lord Chief 

Justice did allow final jud^pient to be entered in 
the first instance for pltf., it was manifest that it 
was contrary to his intentions, &; was a mere slip, 
& justice required that it should be set right. 
The court has power to correct errors & slips of 
that kind. It was a mistake So a miscarriage of 
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justice, & ought to be set right (Bowen, Ij.J.). — 
Moore v. Gill (1888), 4 T. L. R. 738, 789, C. A. 

1536. .] — ^After an order of the Court of 

Appeal has been passed & entered, the court will 
not direct the costs of the transcripts of shorthand 
notes of the evidence in the court below & of the 
judgments in a case in the House of Lords used on 
the hearing of the appeal to be allowed. To do 
so would be to alter a final order of the court, 
which will only be done where, through a slip, the 
order does not express the intention of the court 
at the time when the order was made. An applica- 
tion for that purpose should be made at the 
hearing of the case, or immediately after judgment 
is given. — Glasier v. Rolls (1889), 69 L. J. Ch. 
63 ; 62 L. T. 306 ; 38 W. R. 113, C. A. 

1537. .] — In 1842 a judgment was obtained 

by B. against a debtor upon a bond for £1,000 
conditioned for payment of £600 &; interest. A 
bill in equity having been filed by other judgment 
creditors, a decree was made in 1853 confirming 
the master’s report that there was then due to 
B. under the judgment the sum of £500 with the 
interest then accrued, declaring that that sum 
& the sums found by the master’s report to be 
due to other creditors with interest “ until paid ” 
were well charged ui)on the debtor’s lands. Part 
of the lands were sold in 1860 under an order of 
the Incumbered Plstates Court (Ireland), but 
there were not sufficient funds to pay B. In 1891 
moneys derived from the sale of lands being found 
in court to the credit of tlie cause*, B.’s repre- 
sentative applied to liave the principal & interest 
then amounting to more than £1,000 paid out to 
him. The next incumbrancer objected that no 
more ought to be paid to the applicant tlian the 
penal sum £1,000 : — Held : B.’s charge upon the 
lands ought not to have been extended beyond 
the penalty to the prejudice of a subsequent 
incumbrancer ; that there was obviously in the 
decree of 1863 an error arising from an accidental 
omission, Sc that under Ord. XXVIIT., r. 11, of 
the Rules of the Supreme Court (Ireland), 1891, 
the decree should on a proper application be 
corrected by inserting the words “ the principal 
sum Sc interest not to exceed the amount of the 
l^enalty on the bond.” 

When an error of that kind has been com- 
mitted, it is always within the competency of the 
court, if nothing has intervened which would 
render it inexpedient or inequitable to do so, to 
correct the record in order to bj*ing it into harmony 
with the order which the judge obviously meant 
to pronounce. The correction ought to be made 
upon motion to that effect, & is not matter either 
for appeal or for rehearing (I^ord Watson). — 
Hatton v, Harris, [1892] A. C, 647, 660 ; 62 
L. J. P. C. 24 ; 67 L. T. 722 ; 1 K. 1, H. L. 

1588. .] — On the dissolution of the partner- 

ship previously existing between pltf. Sc deft, the 
lease of the house, No. 10, Tichbome-street, in 
which the partnership business had been carried 
on, was assigned to pltf., Sc deft, entered into a 
covenant with pltf. that he would not ” during 
the remainder of the term of the lease ” carry on 
the business of a liairdresser within a mile from the 
house. In 1870 a suit was commenced by pltf. to 
restrain deft, from violating his covenant. On 
the hearing of the cause, on Dec. 20, 1871 , a 
decree was made granting an injunction “ per- 
petually to restrain” deft, from doing certain 
specified acts, ” Sc further to restrain deft, from 
selling any perfume, or in any way carrymg on 
the business of a hairdresser or perfumer within 
the distance of one mile from No. 10, Tichbome- 
street.” Pltf. having served deft, with notice 


of motion to commit him for breach of the in- 
junction, deft, served pltf. with a cross-notice of 
motion under the ” slip order ” to amend the 
decree by inserting in it (after the words ” Sc 
further to restrain the deft.”) the words ” during 
the remainder of the term of the lease.” The 
term of the lease expired in 1881;— Hc/d; the 
court had jurisdiction under the ” slip order ” to 
accede to deft.’s application, the words which 
the deft, desired to have inserted in the decree 
having been clearly omitted by mistake. 

I tMnk that the words which deft, asks to have 
inserted in the decree were clearly accidentally 
omitted , Sc that the decree as it stands does not 
carry out the intention of the judge who made 
it (North, J.). — Shipwright v, Clements (1890), 
63 L. T. 160 ; 38 W. R. 740. 

1589 , .] — After a judgment has been passed 

Sc entered — even where it has been taken by 
consent Sc under a mistake — the court cannot set 
it aside otherwise than in a fresh action brought 
for the purpose unless (1 ) there has been a clerical 
mistake or an error arising from an accidental 
slip or omission within the meaning of Ord. 
XXVIII., r. 11, or (2) the judgment as drawn up 
does not correctly state what the court actually 
decided Sc intended to decide — in either of which 
cases the application may be made by motion in 
the action. 

Semble : different considerations apply to inter- 
locutory orders ; but even if a judgment has 
not been passed Sc entered the court will not 
always interfere on motion, e,g. where from the 
nature of the ground relied on conflicting evidence 
is essential. 

In this case I cannot, without going into evidence 
& really trying the matter out, decide at once that 
there has been an accidental slip or omission, & 
it is clear that this case is not within the rule. 
The judgment, as drawn up, simply expressed 
what the parties cons(*nted to, & contains the 
very words consented to, Sc it certainly carries 
out what the court decided A intended to decide 
(Romer, j.). — ^Ainsworth v. Wilding, [1896] 1 
Oh. 673, 677 ; 66 L. J. Ch. 432 ; 74 L. T. 193 ; 
44 W. R. 540 ; 12 T. L. R. 270 ; 40 Sol. Jo. 354. 

1540. .] — Pltfs. signed judgment in default 

of appearance against deft., a married woman 
sued in respect of her separate estate. By mistake 
the judgment was drawn up in the ordinary form 
of a personal judgment against deft, instead of in 
the appropriate form laid down by the Court of 
Appeal in Scott v. Morley (1887), 20 Q. B. D. 120. 
Pltfs. having taken out a summons for leave to 
amend the judgment so as to follow the form of 
judgment prescribed in the case of a judgment 
against a married woman upon a contract made 
during coverture, a master Sc a judge at chambers 
declined to make any order upon it : — Held : pltfs. 
were proposing not to make a correction in the 
judgment, but to substitute one form of judgment 
for another. Sc Ord. XXVIII., r. 11, had no applica- 
tion to the case. 

It is only in the case of judicial orders in the 
exercise of judicial discretion that such an order 
as Ord. XXVIII., r. 11, is necessary. I mean to 
say that I hold that, quite irrespective of Ord. 
XXVIII., r. 11, the judges have the power Sc the 
duty to correct mistakes which are made by their 
officers in the performance of their ministerial 
duties of drawing up orders of judges (Vaughan 
Williams, L.J.). — Oxley v. Link, [1914] 2 K. B. 
734, 746 ; 83 L. J. K. B. 602 ; 110 L. T. 248, O. A. 

1541. Judgment correctly expressing intention 
of court — Court Itself wrong.] — ^Ainsworth r. 
Wilding, No. 1639, ante . 
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judgments and ord^s — Slip rule : Sub-sect 2,] 

1542. ,] — Tt was said that the order 

was wrong because it did not carry out the chief 
clerk’s certificate in a way which satisfied the 
pltf.’s charge. But tliere are two answers, if 
not more, to the objection. In the first place, 
although I do not decide it, I am disposed to 
think the order is a consent order. The words 
“ by consent,” it is true, only appeared in the 
first part of the order, but I think that that is 
the general way of drawmg up a consent order, & 
that the w ords ” by consent ” apply to the 
whole order & not merely to the clause in which 
they occuiTed. But, assuming that it was not a 
consent oi*der, it was not a clerical or accidental 
mistake. There was a deliberate statement in the 
order of the court that the money should be paid 
out to a certain person. If that statement were 
w^'ong, it could only be set right by the Court of 
Appeal. I disclaim any jurisdiction to vary 
the order of Aug. 15, 1898, in a manner in which it 
could only be \aried by the Court of Appeal 
(Cozeks-Hardy, J.). — Be Leonard’s Estate, 
Theobadd r. Kino (E.), King (J.) & King (I..) 
(1899), 43 8ol. Jo. 73C. 

1543. .] — This was an application to 

rescind a wdnding-up order made on a creditors’ 
petition. The gi'ound of the application was that 
the order had been obtained by the mistake of a 
solicitor’s clerk, who, after arrangements had been 
made to satisfy the petitioners & ha\e the petition 
withdrawn, which were duly carried out, in 
ignorance instructed counsel obtained the order. 
The evidence show'ed that the petitioners acceded 
to the application. 

Held: there was no jurisdiction to rescind 
the order after it had been passed & entered. 
He suggested that application to stay the wind- 
ing up might be made if debts were paid. — 
Be Lyric Syndicate, Ltd. (1900), 17 T. L. IL 
102 . 

1544. .] — Be OibT, No. L530, ante. 

1545. Power of court to expound judg- 

ment.] — By his award an arbitral ir awarded 
certain costs to one of the disputants. The suc- 
cesful party, being uncertain whether this award 
included the whole or only part of the costs, wrote 
to the arbitrator. The arbitrator stated that 
” he certainly had made an error in writing his 
award, & had amended his award so that it should 
read as he originally intended to state it,” & issued 
another award m which he made it clear by the 
addition of several words that the larger amount 

included in the award : — Held : the arbitrator 
had not made an “ eiror arising from any accidental 
slip or omission,” within Arbitration Act, 1889 
(c. 49), s. 7 (c), & he could not correct his award 
under the powers conferred by that section, 
inasmuch as wdiat he had done was to assume 
jurisdiction to expound his award. — Sutherland 
& Co. V. Hannevig Brothers, Ltd., [1921] 1 
K. B. 336 ; 90 L. J. K. B. 225 ; 125 L. T. 281 ; 37 
T. L. R. 102 ; 15 Asp. M. L. C. 203, I). C. 

1546. Order with no liberty to apply reserved — 
Liberty to apply implied— Order not of final 
character.] — A motion for an interim injunction 
was adjourned to the trial of the action. No 
provision was made for the costs of the motion & 
liberty to apply was not expressly reserved. At 
the trial judgment was given for pltf. on the 
substantial question at issue with the general costs 
of the action less £10 for the costs of an issuo’upon 
which he had substantially failed. Pltf.’s counsel 
omitted to ask for the costs of the adjourned 


motion & no express provision was made for them. 
Liberty to apply to the court was expressly 
reserved. The judgment having been drawn up, 
passed & enter^, the taxing master refused to 
allow pltf. the costs of the adjourned motion. 
Pltf. then applied to the court by motion asking 
that the judgment might be varied or corrected 
by giving him the costs of the adjourned motion : — 
Held : either under the liberty to apply reserved by 
the judgment or under the liberty to apply implied 
in the order adjourning the motion or by virtue of 
Ord. XLTa. [now Ord. XXVIII., r. 11] the court 
liad jurisdiction to order the payment of the costs 
in question, & a separate order was made direct- 
ing the taxation & payment of pltf.’s costs of the 
motion. In every order of the court liberty 
to apply to the court is implied without its being 
expressly reserved. — Fritz v. Hobson (1880), 
14 Oh. D. 542 ; 49 L. J. Ch. 321 ; 42 L. T. 225 ; 
28 W. R. 469 ; 24 Sol. Jo. 366. 

1547. .] — Although in all orders 

of the couil, where the order is not final, liberty 
to apply is implied though not expressed, the 
court will in a proper case correct the order under 
Ord. XXVIII., r. 11, by adding to it the words 
” liberty to apply.” — Websdell v. Jenkins (1902), 
46 Sol. Jo. 484. 

1548. Except In final order.]— The 

rule that an order of the court carries with it 
” liberty to apply,” though not expressly reserved, 
only applies where the order is one not of a final 
character. 

There is no doubt that if the words “ liberty to 
apply ” were accidentally omitted from an order 
the defect could be remedied under the slip order 
(Ohttty, J.). — Penrice V. Williams (1883), 23 
Ch. D. 353, 357 ; 52 L. J. Ch. 593 ; 48 J.. T. 868; 
31 W. R. 496. 

1549. Error in calculation of interest.] — The 

court has jurisdiction to correct an error in a 
judgment ai’ising from an accidental slip, although 
the time for appealing from the judgment has 
expired. 

At the trial the judgment allowed deft, to set-off 
a sum named for interest paid on account of pltf. 
The amount was arranged between the parties 
on the faith of a statement made bond fide by deft., 

accepted by pltf. as accurate, that deft, had 
made the payments of interest from a certain 
date. 

After the judgment had been drawn up & the 
time for appealing had expired, pltf. found that 
the interest allowed by the judgment had for two 
years already been allowed to the deft, in account : 
— Held : there was jurisdiction under Ord. 
XXVIII., r. 11, to correct the error. — Barker v. 
VvRVis (1888), 56 L. T. 131, C. A. 

1550. Winding-up order — Error in name of 
company.] — In this case a winding-up petition 
liad been presented against the company, the 
company being described in the petition & 
advertisements as the ” Army & Navy Hotel 
Company, IJmited.” The company did not 
appear on the hearing of the petition, & the usual 
order to wind up was made. The mistake in the 
title by the addition of the word ” company ” 
was subsequently discovered, & the court, upon an 
ex parte application, gave leave to amend & re- 
advertiso the petition, & directed the winding-up 
order to be drawn up seven days after the advertise- 
ment. On a motion that the winding-up order 
made on the petition be discharged, it was con- 
tended that the court had no jurisdiction to amend 
the order, & that a winding-up order must be made 
on a proper petition : — Held : Ord. XXVIII., 
r. 11, being plain & distinct, the mistake could at 
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any time be corrected . The court had juried iction , 
the motion would be refused with costs . — Re 
Abmy & Navy Hotel (1880), 31 Ch. D. 644 ; 55 
L. J. Ch. 511 ; 34 W. R. 389 ; 2 T. L. R. 349. 

1561. Order for permanent maintenance after 
divorce — Clerical error.] — ^An order for permanent 
maintenance & variation of settlements was made 
after decree absolute at the wife’s suit for adultery 
& cruelty. 

The order was corrected by the judge in 
chambers by directing that the respondent should 
secure to the petitioner the sum named “ during 
lier life,” the original words “ during their lives ” 
having been inserted by reason of a clerical error 
in drawing up the registrar’s report. — Harrison 
V. Harrison (1887), 12 P. D. 130, 145 ; 56 L. J. P. 
70 ; 57 L. T. 119 ; 35 W. R. 703. 

1552. Costs — Judgment wrong in form.] — Order 
for sale under the Settled Tjand Act of real estate 
of the infant J. J. R., to which he had become 
absolutely entitled upon the death of his grand- 
father ; for payment of the purchase-money into 
court ; ” & tliat tlie costs of this application, be 
taxed, as between solicitor &; client. Sc that the 
same when taxed bo paid out of the property of 
the infant, J. J. R.” 

Application was made for a correction of this 
order by inserting a direction that the costs, 
charges & expenses T)roperly incurred on behalf 
of the infant in reference to the sale, before the 
actual institution of the proceedings, might be 
included, so as to make the order what it would 
have been if properly made. 

Chitty, j., consented to alter the order in con- 
formity with sect. 21 {x) of the Settled Land Act, 
1882, by ordering all costs, charges & expenses of 
or incidental to the exercise of any of the powers 
of the Act to be a charge on the infant’s property. 
But he declined to insert the words ” preliminary 
to the application ” as proposed ; that being a 
matter which must be left for the taxing master 
to settle.— Re Rudd, [1887] W. N. 251. 

1553. .] — This was an action by an 

infant pltf. against his uncle for an account of 
moneys alleged to be held in trust for him. Pltf. 
failed to prove any enforceable trust <fe the action 
was dismissed ; & although the action was to 

some extent due to the way in which deft, had 
answered the next friend’s letters, the judge on 
the whole did not think it right to deprive the 
deft, of costs, & dismissed the action with costs 
accordingly. On Nov. 11, before the order was 
drawn up, deft, asked to add a direction that the 
costs should be paid by the next friend. The case 
then stood over till Nov. 1 3 so that the judge could 
look into the practice. 

On the King’s Bench side there is no order 
against a next friend unless the judge so directs. 
But until the order is drawn up it can be amended. 
Here I doubt whether I have any discretion in the 
matter. After full consideration I made the order 
dismissing the action with costs. I certainly did 
not intend to make an abortive order so as to 
defeat my decision. As, however, I do not wish 
to preclude the next friend’s primd facie right to 
indemnity, I will amend the order to “ dismissed 
with costs to be paid by the next friend without 
prejudice to any right to indemnity.” The order 
will not be post-dated, & as deft, ought to have 
applied at tne hearing, he will have no costs of 
this application (Parwell, J.).-~Re Picton, Picton 
V. PiCTON, [1931] W. N. 254. 

1554. Costs of shorthand note omitted.] — 

GLASim V, Rou^, No. 1536, ante, 

1555. .] — The ordinary order of 

judgment with costs does not include the cost of 


a transcript of the shorthand-writer’s notes. Such 
costs must be applied for at the hearing. Where 
an order has been made for judgment with costs, 
& that order has been drawn up, the court has no 
power to alter its decree by subsequently allow- 
ing special costs. — The Turret Court (1901), 
84 L. T. 331 ; 17 T. L. R. 339 ; 9 Asp. M. L. C. 
162. 

1556. Fees of referee omitted.] — In an 

action in the High Court pltfs. recovered judgment 
for an amount to be ascertained by a referee & 
costs. The referee made his award & pltfs. took 
it up Sc paid the amount of his fees. Judgment 
was drawn up Sc entered for pltfs. for the amount 
found to be due by the referee with costs to be 
taxed. The costs were taxed & the taxing master’s 
certificate was given Sc deft, paid to pltfs. the 
amount of the judgment Sc the taxed costs. Sub- 
sequently pltfs. discovered that the amount of 
the fees of the ref(»ree had been omitted from the 
bill of costs carried in for taxation. On an 
application that deft, should be ordered to pay 
the amount of those fees or such part thereof as 
should be allowed on taxation : — Held : there 
had been an error in the judgment arising from an 
” accidental slip or omission ” which could be 
corrected under Ord. XXVITl., r. 11, by including 
tlierein the amount allowed on taxation in respect 
of the fees paid to the referee. — C^hessum Sc Sons 

V, Gordon, [1901 ] 1 K. B. 694 ; 70 L. J. K. B. 
394; 84 L. T. 137 ; 49 W. R. 309 ; 45 Sol. Jo. 
293, C. A. 

1557. Too high a scale.] — Bucknill, J., 

in granting an application to vary an order, said 
that he would be permitting an injustice if he 
allowed the order to remain as it now stood. 
The action was one which should never have been 
brought. He had intended that pltf. should have 
only the lowest costs which a judgment for £6 
would carry in the county court. If his attention 
had been called to the county court rule, he would 
have made a different order. There had been such 
an omission as would justify him in making the 
necessary alteration in the order. — Dos well v. 
Norton (1902), IS T. L. R. 228. 

1558. Exceeding amount allowed by rule.] 

— Armitage V. Parsons, No. 932, ante, 

1559. Doubt as to costs Included — Attempt 

to expound judgment.] — Sutherland Sc Co. v, 
Hannevig Bros., Ltd., No. 1545, ante. 

1560. Too low a scale.] — The court ordered 

that the pltfs. recover £74 18.9. lOd. from deft, 
together with their costs of this action to be 
taxed by the taxing master.” On objection taken, 
the taxing master decided that, this being an action 
on contract, the costs should be brought in on the 
county court scale. Sc pltfs. now applied for the 
learned judge’s certificate under County Courts 
Act, 1888 (c. 43), s. 116, that there was sufficient 
reason for bringing the action in the High Court. 
For deft. Ainsworth v. Wilding, No. 1639, ante, was 
cited, Sc it was argued that to grant the certificate 
at tlxis stage would involve an alteration of the 
order Sc not merely a direction to the taxing 
master : — Held : although had the certificate been 
asked for at the trial or before the order had been 
passed there would have been no hesitation in 
granting the certificate, that, the action being 
based on lengthy correspondence, there was 
sufficient reason for bringing the action in that 
court, there was no jurisdiction to vary the order 
now that it had been passed & entered. The court 
would assume that the master had rightly con- 
strued the order, Sc the application must be dis- 
missed. — Reioate Corpn. V, Wn.KiNsoN, [1920] 

W. N. 160 ; 149 L. T. Jo. 250. 
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judgments and orders — Slip rule : Sub-sects. 2, 
3 d: 4. Sect. 3. ] 

1561. .] — Benti-ey V, O’Suu^AN, 

No. 1632, anU. 

Appeal against infant plaintiff allowed 
with costs — No direction in order for costs to be 
paid by next friend — Amendment.]— An action was 
brought by T>. H., an infant, by P. II. (widow), his 
next friend, against the deft, to recover damages 
in respect of personal injuries sustained by the 
infant pltf. through, as was alleged, the negligence 
of the deft, in the management & driving of her 
motor oar. At the trial a verdict was found for 
the infant pltf. A judgment was given in his favour 
for the damages awarded. On appeal that judg- 
ment was reversed on Nov. 12, 19.i0, & judgment 
was entered in favour of the deft. “ with the costs 
including the costs of this appeal.” These costs 
having been taxed, tlie deft.’s solicit^or proposed 
to issue a writ of fi. fa. against the infant pltf.’s 
next friend, but was infonned tliat as tliere was 
no direction as to this in the order as drawn up the 
writ could not issue against the next friend. An 
application was now made for the onler to be 
amended so as to make it an order for costs against 
the next friend. 

When the court allowed the appeal of the deft, 
it was asked that judgment should be entered for 
her with costs, A the order was drawn up in that 
form. An application is now made, six months 
after the order had been perfected, for an addition 
to the order making the costs payable by the next 
friend. In my opinion the addition now asked is 
not one that could be made under the slip rule. 
That rule was intended for the correction of an 
order which, as drawn up, did not express that 
which was decided by the courts It was quite 
possible that an order in the terms now asked for 
might have bf*en made if an application had been 
made at the time, but no such application was 
made. In Jleigaie Corporation v. Wilkinson, 
No. 1560, ante, where, after an order had been 
passed k entered, an application was made for a 
certificate that costs might be allowed on the High 
C^ourt scale, Eve, .1., said that if an application had 
been made at the conclusion of the trial for a 
certificate to that effect he would have had no 
hesitation in granting it, but as the order had been 
passed k entered he must refuse the application. 
To do otherwise would, he said, be adding to or 
varying the order k placing a construction upon it 
which it did not bear. A similar view was taken 
in Beyitley v. O' Sullivan, No. 1532, anfr. In my 
opinion the application must be dismissed 
(ScRUTTON, L.J.). — HuIoBert t;. Thurston, [1931 J 
W. N. 171 ; 172 E. T. Jo. 49, C. A. 

1563. Rights or new circumstances arising after 
Judgment — Judgment on bond charged on debtor’s 
lands — No variation to prejudice of subsequent in- 
cumbrancers.] — Hatton v. Harris, No. 1537, anfr. 

1664. Charging order.] — A charging order 

yiisi having according to its true construction been 
made on the interest, not of the executor but of 
the judgment debtor, k being therefore bad, the 
court ought not to correct the order, under Ord. 
XXyill., r. 11, in a case where judgment for the 
administration of the debtor’s estate had been 
given in the interval between the date of the 
charging order k the time fixed for showing cause 
against it (Stirling, J.). — Stewart v. Rhodes, 
[1900] 1 Ch. 386 ; 69 L. J. Ch. 174 ; 81 L. T. 807 
48 W. R. 233, 354. 

1565. Other remedy available — Remedy by 
appeal.] — Re Leonard’s Estate, Theobai.d v. 
King (E.), King (J.) k King (L.), No. 1542, ante. 


1566* Judgment wrong in form — Alteration to 
prescribed form.] — Oxley v. Link, No. 1640, 
ante, 

1567. Addition of order for repayment of 
money.] — This was an application by defts. that 
they might have leave to proceed to execution or 
otherwise to enforce a judgment under the Courts 
(Emergency Powers) Act, 1914, k that the order 
might be added to by providing that a sum of 
money paid by defts. to pltf. under the judgment 
should be returned to them in the following cir- 
cumstances. Upon appeal by defts. from a judg- 
ment dated Nov. 4, 1913, in favour of pltf., the 
Court of Appeal on Oct. 14, 1914, reversed the 
judgment k ordered judgment to be entered for 
defts., with costs. Defts. omitted at the time to 
ask for an order that a sum of money which had been 
paid by them to pltf. under the judgment should 
be repaid to them. 

The court gave leave to amend the order. — 
Evans v. Main Colliery Co., Ltd. (1914), 31 
T. L. R. 127, C. A. 


8ttb-sect. 3. — Application to CoRREcrr 
Mistakes. 

See R. S. C., Ord. XXVIII., r. 11. p. 472, ante. 

1568. To whom made — To court or Judge by 
whom order made.] — An action was brought 
against M., L. k the N. B. Company, to restrain 
the company from confirming in general meeting 
certain agreements between the company k M. 
k L. An interim injunction was granted. M. 
.asked for the usual undertaking as to damages, 
to which the pltf.’s counsel replied that it would 
of course be given. li. had not been served, k 
did not appear. The registrar drew up the order, 
with an undertaking confined to damages sus- 
tained by the company, k it was passed & entered 
in this form. M. k L. appealed, asking that the 
undertaking might be extended to damages sus- 
tained by tliem respectively :~Hcld : an applica- 
tion to correct the order ought to have been made 
to the court below, the judge having jurisdiction 
to correct an order, though passed k entered, if 
it does not express what he intended. — Tucker v. 
New Brunswick Trading Co. op London (1890), 
44 Ch. 1). 249 ; 59 L. J. Ch. 561 ; 63 L. T. 69 ; 
38 W. R. 741, C. A. 

1569. Time for making — As soon as mistake 
discovered.] — An order of course was obtained for 
the taxation of a solicitor’s bill of costs, k the 
taxation was commenced k virtually completed : — 
Held : an application to vary sucli order on the 
groimd of an alleged mistake appearing on the face 
of it ought to have been made directly the mistake 
was discovered, k not delayed until after the 
virtual completion of the taxation. — Re Tibbitth 
(1881), 30 W. R. 177. 

1570 . After expiry of time for appeal.] — 

Barker v. Purvis, No, 1649, ante. 

1571. Correction after thirty-nine years.] — 

Hatton v. Harris, No. 1637, ante. 

1572. Correction after twenty years.] — 

Shipwright v. Clements, No. 1638, ante. 

1578. Order under appeal.] — ^Where a 

mistake has been made in drawing up an order 
the court or a judge has power to alter it, even 
where it is under appeal k though the request 
for alteration be made by the party who has 
given notice of appeal against the order as drawn 
up. — E. V. E. (OTHERWISE T.), [1903] P. 88 ; 72 
L.J.P. 44; 88L. T. 570. 
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1574« How made — By motion or summons.] — 

Assumii^ an order as passed & entered contains an 
error arising fo*om an accidental slip or omission, 
an alteration made in it without any motion or 
summons for the purpose is irregular & must be 
discharged & pltfs. must pay the costs, as they 
ought to have applied to the judge when the 
chief clerk refused to proceed with the accounts, — 
Blake v. Harvey (1885), 29 Ch. D. 827 ; 53 

L. T. 641 ; 33 W. li. 602, 0. A. 

1575 , .] — Hatton v, Harris, No. 

1637, ante. 

1576. Chancery order — Application to vary 

minutes.] — Be Swire, Mellob v. Swire, No. 1534, 
ante. 


Sub-sect. 4.— Mode of Correction. 

See K. S. C., Ord. XXVIII., r. 11, p. 472, ayiie. 

1677. By amendment of original order — Addition 
of affidavit explaining facts.] — ^An order was made 
under the Tmstec Act appointing a new trustee in 
the place of a surviving trustee of real estate, & 
vesting the real estate in such new trustee ; the 
(^rder being based upon an affidavit stating that 
the surviving trustee was believed to have died 
intestate, & that it was not known in whom the 
legal estate was vested. After the order had been 
drawn up & entered it was discovered that the 
surviving trustee had left a will, but had died 
intestate as to trust estates. The court directed 
the order to be amended by adding to the evidence 
in the preface to the order an affidavit explaining 
the facts, & by stating that the surviving trustee 
had died intestate as to tiust estates, & the 
order, as so amended, to be post-dat(‘d. — Re 
("LINTON, .Tackson V, Hlaney, (1882] W. N. 176. 

1578. By separate order.] — An application was 
made in this case under Ord. XXVIII., r. 11, to 
rectify an order made in a foreclosure action. It 
was admitted by all parties that the order was 
incorrect owing to an error in the chief clerk’s 
certificate, & tliat the said error had escaped the 
notice of all parties. The court refused to rectify 
the original order, but made a supplemental order 
in this form. — Eckersley v. Eckersley, [ISSi] 
W. N. 133. 

1579. Incorporating affidavit showing cir- 

cumstances of error.] — This was the second further 
consideration of an administration action. The 
testator had by his will given his residue to his 
nephews & nieces, & the question arose whether 
they took per stirpes or per capita. On the hearing 
on the lii*st further consideration on Feb. 16, 
1885, the counsel for the nephews &; nieces all 
agi’eed that they must take per stirjjcs &, without 
any argument, the judge made an order declaring 
tliat they took per stirpes. Immediately after- 
wards counsel discovered that an error had been 
made, & that, according to the authorities, it was 
clear that the nephews & nieces took per capita y 
&> it was arranged that the matter should be 
mentioned again to the judge, & the order altered 
accordingly. Owing to some oversight this was 
never done, & the order as drawn up & entered 
contained a declaration that the nephews & 
nieces were entitled per stirpes. An application 
was now made that the order might bo corrected, 
under Ord. XXVIII., r. 11, by substituting per 
capita for per stirpes i — Held : the court had 
power under r. 11 of Ord. XXVIII. to correct the 
error, but it required that the circumstances 
should be stated in an affidavit, which would be 


entered in the order to be now made , — Be Black- 
well, Bridgikan V, Blackwell, [1886] W. N. 97. 

1580 . Showing dates & particulars.] — 

Bentley v. O’Sullivan, No. 1532, ante. 


Sect. 3.— OTHER MEANS OF RECTBFICATION. 

1581. Inherent jurisdiction of court.] — The court 
has power to set right an obvious mistake in the 
chief clerk’s certificate, as it has in the case of a 
master’s report. — Oradock v, Owen (1864), 2 
Srn. & G. 241 ; 2 Eq. Rep. 381 ; 23 L. T. O. S. 
19 ; 2 W. R. 319 ; 65 E. R. 382. 

1582. .] — If a judge finds that he has made 

a mistake in ordering the verdict to bo entered for 
the wrong pai*ty, he has power to order the mistake 
to be rectified, & he is at liberty to have the 
recourse to any evidence he likes, or even to his 
own recollection of the circumstances, in con- 
sidering whether any, &, if any, what alteration 
is to be made. — Baker v, Lawrence (1870), 22 
L. T. 608 ; 18 W. R. 835. 

1583. I cannot doubt that under the 

original powers of the court, quite independent 
of any order that is made under the J udi- 
cature Act, every coiui lias the power to vary 
its own orders which are drawn up mechanically 
in the registry or in the oflice of the court, to 
vary them in such a way as to carry out its own 
meaning, & where language has been used which 
is doubtful, to make it plain. I think that power 
is inherent in every court (Lord Penzance). — 
IxAWRiE V, Lees (1881), 7 App. Gas. 19, 34, 35 ; 51 

L. J. Ch. 209 ; 46 L. T. 210 ; 30 W. R. 185, H. L. 

1584. .] — Re Swire, Mellor v, Swire, 

No. 1534, ante, 

1585. .]— Hatton v, Harris, No. 1537, ante, 

1586. .] — Theii* Lordships do not doubt 

that the court has power at any time to correct an 
error in a dccreti or order arising from a slip or 
accidental omission, whether there is or is not a 
general order to that effect. A recent instance 
of the exercise of this power occurred in the case 
of Hatton v. Harris, No. 1537, ante, where an error 
arising from an accidental omission was corrected 
after the lapse of forty ycai*s. The House of 
Lords in that case approved the views expressed 
by the Court of Appeal in Re Swire, Mellor v. Sioire, 
No. 1534, ayite (per CuR.). — M llson v. Carter, 
[1893] A. C. 638, 640 ; 62 L. J. P. C. 126 ; 69 L. T. 
735 ; 9 T. L. R. 613 ; 1 R. 425, P. C. 

1587 . .] — Oxley v, Iank, No. 1540, ante, 

1588. Interlocutory orders.] — 1 have no 

doubt that the court has jurisdiction to discharge 
an order made on motion by consent wben it is 
proved to have been made under a mistake, 
though that mistake was on one side only, the 
court having a sort of general control over orders 
made on interlocutory applications. 

I do not think that the rules which have been 
laid down as the rules under which the court will 
enforce agreements apply to enforcing orders of 
the court, because the court has jurisdiction over 
its own orders, & there is a larger discretion as 
to orders made on interlocutory applications than 
as to those which are final judgments (Jessel, 

M. R.). — Muluns V, Howell (1879), 11 Ch. D. 
763, 766 ; 48 L. J. Ch. 679. 

1589. .] — In my opinion the judge 

must have a right in dealing with such a question, 
& in dealing with what has been directed by a 

revious interlocutory order, when new f^ts are 
rought before him to show that following the 
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precise directions of that interlocutory order will 
cause what he considers unnecessary inconvenience, 
or other injury to the parties, to give directions 
that notwithstanding the previous interlocutory 
order a different mode shall be adopted of carrying 
into effect the substance of the previous order. 
It would be very different if this were an inter- 
locutory order in which the rights of the parties 
had been decided ; then it is a case for appeal, & 
appeal only, & it must be prosecuted in the 
ordinary way. Here where it is merely directing 
the mode in which pltfs. are to avail themselves 
of the right of inspection, in my opinion the judge 
has a perfect right, & it is his duty, on new fact« 
being brought before him whicli may render it 
necessary ^ do so for the purpose of the due 
administration of justice, to make a new order, 
varying the form & giving a new direction as to 
the mode in which production shall be made 
(Cotton, L.J.). — Prestney v* Colchp:ster Corpn. 
(1883), 24 Ch. H. 376, 384, 385; 52 L. J. Ch. 
877 ; 48 L. T. 749 ; 31 W. K. 757, C. A. 


Order not correctly representing order 

made.] — See Nos. 1634-1540, ante* 

On appeal — Reversal or variation of Judgment.] 

—See R. 8. C., Ord. LIV., r. 21, Part LXV., Sect. 2, 
sub-sect. 10, post; Ord. LVllI., Part LXXVII., 
post. 

Rehearing.]— Part LXXVII., Sect. 2, post. 

Setting aside judgment or order.] — See PaH 

XLVI., post* 

Consent Judgment or order.] — See Part 

XLV., post* 

Judgment in default of appearance.] — See 

Part XV., Sect. 13, ante. 

Judgment in default of defence.] — See 

Pleading, Part IX., Sect. 3, sub-sect. 4, M., 
p. 100, ante. 

Judgment in default of appearance at trial.] 

—See R. S. C., Ord. XXXVI., r. 33, p. 553, post* 

Judgment irregularly signed.]— -/Sec Part 

XV., Sect. 13. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. IV., pp. 323-320, 515, Nos. 3034-3062, 
4089. 

Variation of master’s certificate.] — See R. S. C., 

Ord. LV., rr. 70, 71, Part LXXl., Sect. 25, sub- 
sect. 7, post. 


Part XXV. — Points of Law. 


Abolition of demurrers & modern practice as to 
raising points of law.]~A8ec I’leading, Part IV., 
Sect. 8, p. 48. 

Pleadings disclosing no reasonable cause of 
action or answer.] — Sec Pleading, I’art VI., 
Sect. 5, 13. 71, ante* 


Void & illegal contracts.]— >SVc (V^ntract, Vol. 
XII., pp. 234 cf seq. 

Frivolous or vexatious pleadings — Abuse of pro- 
cess.] — See Pleading, Part VI., Sect. 0, p. 82, ante* 
Declaratory Judgments.] — Sec Part XXVI., 
jwst. 


Part XXVI. — Declaratory Judgments. 


R. S. C., Ord. XXV., r. 6. No action or procccdinp shall be 
oi>cn to objection, on tlie ground that a merely declaratory 
judgment or order is sought thereby, and the Court may make 
binding declarations of right whether any couseciuential relief 
is or could be claimed or not. 


See JuDfrMENTS & Orders, Vol. XXX., jip. 140- 
154, Nos. 100-204 ; Supp. 

Effect of declaratory order — Res judicata.] — 
Sec BANiatuPTCY, Vol. V., pp. 987, 988, Nos. 8081, 
8082, &, generally, Estoppel, Vol. XXI. 


Part XXVll. — Payment into and out of Court and Tender. 


Sect. 1.— IN GENERAL. 

1590. Offer to agree to claim — Without tender 
or payment into court — Costs.]— An action of 
damage by coULsion was settled on the terms that 
the pltfs. should receive 00 per cent., & the defts. 
40 per cent, of the amount of the damage sustained 
by their respective vessels; but, before the 
reference, pltfs.’ solicitors wrote to defts.’ solicitors 
offering to agree defts.’ claim at 40 per cent, of 
£4,500 with interest. This offer the defts. declined 
to accept unless made in accordance with the 
rules as to tender. The investigation into the 
respective claims resulted in a small balance in 


favour of pltfs. being found due ; but the registrar, 
in his report, although he reduced defts.’ claim 
below £4,500, gave the defts. their costs of proving 
their claim on the ground that the pltfs.’ offer had 
not been followed up by the ordinary procedure 
in the case of a tender : — Held : pltfs. were 
entitled to the costs in respect of the proof of 
defts.* claim subsequent to the offer by letter, 
as the word “ tender ” did not apply to the 
proposed agreement, which, if accepted, would 
have saved the expense attending the assessment 
of defts,’ claim. — The Reading, [1908] P. 102 ; 
77 L. J. P. 71 ; 98 L. T. 690 ; 11 Asp. M. L. 0. 
35. 
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Sect. 2.-PAYMENT INTO COURT. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXII., r. 1. Where any action Is brought to 
recover a debt or damages, or in an Admiralty action, any 
defendant naay, before or at the time of delivering his defence, 
or at any later time by leave of the Court or a Judge, pay into 
Court a sum of money by way of satisfaction, which shall be 
taken to admit the claim or cause of action in respect of which 
made ; or ho may, with a defence denying 
liability, (except in actions or counterclaims for libel or slander) 
pay money into Court which shall be subject to the provisions 
of Ride 6 : Provided that in an action on a bond under the 
Statute 8 <fe 9 Will. III. c. 11, payment into Court shall be 
admissible to particular breaches only, and not to the whole 
action. 

1591. Rights not prejudiced by order for pay- 
ment in.] — The court never allows an order for 
payment of money into court to prejudice the 
rights of the person paying it in (Gotton, L..T.). — 
Kichmond V. White (1870), 12 Ch. D. 201, 304; 
48 L. J. Ch. 798 ; 41 L. T. 570 ; 27 W. If. 878, 
C. A. 

1592. .] — The order for payment into court 

is not allowed to prejudice the rights of a person 
existing at the time. — Debenture Corporation, 
Ltd. V. TTttoxeter Brewery, I^td. (unreported), 
cited in, [1911] 2 Ch. 543. 

1593. .] — In liichmond v. TF/ii/c, No. 1591, 

initc. Cotton, L.J., said: “The court never 
allows an order for payment of money into court 
to prejudice the rights of the person paying 
it in,*’ 4& in Debenture Corpn.y Ltd, v. IJttoxeter 
Brewery^ Ltd., No. 1592, ante, Chitty, J., 
quoted this statement with approval & said, “ I 
think that may be enlarged so as to make it 
applicable to the present case by saying that the 
order for payment into court is not allowed to 
prejudice the rights of a person existing at the 
time.” Whether, therefore, the surplus proceeds 
of sale were actually paid to the B. trustees, or 
into court in pursuance of an order made in their 
presence, is immaterial. Their rights were not 
prejudiced (Swinfen Eady, J.). — Re Piccadilly 
Hotel, Ltd., Paul v. Piccadilly Hotel, Ltd., 
[1911] 2 Ch. 534, 643 ; 81 L. J. Ch. 89 ; 105 L. T. 
776 ; 66 Sol. Jo. 62 ; 19 Mans. 85. 

1594. Court assistance to party.] — Interroga- 
tories may be administered by deft, for the purpose 
of ascertaining what damage pltf, has sustained 
with a view to pay money into court. Where a 
party wishes to pay money into court, the court 
will usually allow him to have particulars, & will 
aid him in every way they can. A deft, has no 
right to inspect pltf.’s books ; if an interrogatory 
cannot be answered without looking at his 
books, it would be a good answer to say so. — 
Wright v. Goodlake (1866), 3 H. & C. 540 ; 6 
New Rep. 123 ; 34 L. J. Ex. 82 ; 13 L. T. 120 ; 
13 W. R. 349 ; 169 E. R. 643. 

Payment into court by life assurance companies.] 

—See R. 8. C., Ord. LIVc., Part LXVIII., post. 


Sub-sect. 2. — In “ Action Brought to Recover 
Debt or Damages or in an Admiralty 
Action.” 

See R. S. C., Ord. XXII., r. 1, supra. 

1595. Only in respect of claim for debt or 
damages — Detinue — Compensation or amends 
sought to be recovered.] — To detinue of divers 
goods of the value of £600 as upon a bailment, to 
be re-delivered on request, deft, pleaded first, as 
to part, non detinet ; secondly, as to the residue 
that pltf. ought not further to maintain his action 


to recover them or their value, because, after the 
commencement of the suit, deft, delivered them to 
pltf., & pltf. accepted them from deft. ; thirdly, 
as to the damages by reason of the detention of 
those goods payment of Is. into court, & no 
damages ultra. On demurrer to the second & 
third pleas: — Held: (1) the second plea was 
good, inasmuch as the goods having been delivered 
up, pltf. could have no judgment to recover them 
or their value, but only to recover damages for 
their detention ; (2) the third plea was also good, 
since detinue is a personal action in which com- 
pensation or amends is sought to be recovered, 
though the goods or their value is also sought to 
be recovered, & therefore money might be paid 
into court under 3 4 Will. 4, c. 42, s. 21. — 

Crossfield v. Such (1852), 8 Exch. 159 ; 22 
L. J. Ex. 66 ; 20 L. T. O. S. 141 ; 155 E. R. 1301 ; 
subsequent proecedlnqs (1853), 8 Exch. 826. 

1596. Action for detaining plaintiff’s goods 

— Claim for return or value.] — To an action for 
detaining pltf.’s goods & claiming their return or 
their value, it is not competent for deft, to pay 
money into court. — Allan v. Dunn (1857), 1 
II. & N. 572 ; 26 T.. J. Ex. 185 ; 28 L. T. O. S. 
257 : 156 E. R. 1330. 

1597. Claim for account.] — Ord. XXX. 

[see now R. S. C’., Ord. XXII.] applies only to 
an action which is strictly brought to recover 
a debt or damages. If an account is claimed 
the order does not apply, & even if pltf. 
accepts in satisfaction of his whole cause of action 
a sum paid into court by deft., the court has a 
discretion as to the costs. — Nichols v. Evens 
(1883), 22 Ch. I). 611 ; 52 L. J. Ch. 383 ; 48 L. T. 
66 ; 31 W. R. 412. 

1598. Claim for damages & injunction — 

Payment in, in respect of claim for damages.] — 

In an action for an injunction & damages for a 
nuisance, pltf. moved for an interlocutory in- 
junction. On the hearing of the motion no order 
was, by consent, made, except that the costs were 
to be costs in the action. Defts. by their defence 
denied liability, but paid money into court in 
respect of their claim for damages. Pltf. accepted 
the money in satisfaction of his clahn for damages, 
A: wrote to deft.’s solicitors that he should dis- 
continue the action, take out of court the 
amount paid in & tax his costs. Pltf. then took 
out a summons for taxation of his costs of the 
action, & defts. also took out a summons that pltf. 
do pay them their costs of the action, including 
their costs of tlie motion for an injunction, such 
costs to be taxed, on the ground that pltf.’s letter 
was a notice of discontinuance of the action : — 
Held : (1) as the money was paid into court only 
in respect & accepted only in satisfaction, of the 
claim for damages, & as the entire claim or cause 
of action was not thereby satisiied, r. 7 of Ord. 
XXII. did not authorise the taxation of costs 
thereunder, & pltfs.’ application to tax the whole 
of the costs of the action was not right ; (2) pltf.’s 
letter was not a notice of discontinuance so as to 
entitle the defts. to their costs under Ord. XXVI., 
r. 1. — Moon v. Dickinson (1890), 63 L. T. 371 ; 
38 W. R. 278. 

1599. Amount paid In equal to 

damages recovered.] — Pltfs. were the proprietors 
of the right of performing in public certain musical 
works. Deft, company were the lessees of a 
theatre, & the second deft, was their managing 
director. Deft, company by the second deft, as 
their agent appointed for remuneration an 
orchestra to supply music during the performances 
at the theatre. Under an agreement between 
deft, company & the second deft., the former 
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granted to the latter a licence of the theatre for a 
term & undertook to provide everything necessary 
in front of the curtain for a play to be run by the 
latter, who was to provide every requisite behind 
the curtain, the takings to be shared between 
them. The orchestra was engaged for the per- 
formances of the play, So the second deft, had 
power to prevent them fi*om giving any particular 
piece of music. At a performance of the play the 
orchestra gave the above-mentioned musical 
works without the leave of pltfs. Pltfs, brought 
an action against both the defts. for an injunction 
So damages for infringement of their copyright ; — 
Held : although defts. had paid into court a sum 
equal to the damages recovered in the action, 
pltfs. were in the circumstances entitled to costs. 

It seems to me that in this case pltfs. are not 
bound to treat the sum paid into court as finally 
disposing of their cause of action. I think they 
were entitled to come into court to have their 
rights pronounced upon. Formerly the rule was 
that even where the sum paid into court by the 
deft, was sufficient, pltf. was entitled to the costs 
of proving the deft.’s liability. That rule has no 
doubt been modified, but where the court deems 
it proper that pltf., instead of at once taking the 
money out of court, should bring the matter into 
court for determination of the question of liability, 
it still has a discretion to say that the pltfs. should 
have their costs. In the exercise of this dis- 
cretion I should have given pltfs. their costs even 
if damages had been the only issue in this case. 
Pltfs. were justified in coming into court in order 
to have their position determined, more especially 
as the second deft, was taking rather too loose a 
view of his obligations & responsibilities (IIowlatt, 
J.). — Pebfobmtno Right Society, Ltd. v. Cibyl 
Theatrical Hyndkate, Ltd. (No. 2), f 11123 j 
2 K. B. 140, 150, 157 ; 30 T. L. R. 143 ; reversed 
on other grounds, flU24] 1 K. B. 1, 0. A. 

1600. Action brought to establish right & 

obtain injunction — Action lor damages & in- 
junction.]— Under Ord. XXIL, r. 1, money can 
be paid into court only in respect of a claim for 
debt or for damages ; it cannot be paid in in 
respect of an action brought to establish a right 
& obtain an injunction. 

Where a pltf. brings an action for damages & 
an injunction, & the deft, pays money into court 
“ in respect of the matters complained of,” with a 
demal of liability, & sets up by way of counter- 
claim a right adverse to that claimed by pltf., the 
latter cannot, by taking the money out of court 
‘‘ in satisfaction of the claim in respect of which 
it is paid in,” convert the payment into court into 
an admission of his title so as to put an end to the 
whole of the action & the counterclaim. 

Senihle : a pltf. in an action for damages & an 
injunction, who takes out of court money which 
has been paid m in respect of the damages with a 
denial of liability, can go on with the rest of his 
action, <fc w^ill not be deprived of his costs if ho 
succeeds in establishing his right but fails to prove 
that he has sustained damages to a greater amount 
than the sum paid into court. 

Under r. 7, if the entire claim or cause of action 
IS satisfied, pltf. may proceed to tax his costs, &, 
m case of non-payment of the costs for forty-eight 
hours after taxation, may sign judgment for the 
costs so taxed. It is therefore clear that deft, by 
promptly paying the costs may prevent judgment 
agamst him appearing on the record. I think the 
adoption of the course pointed out in this part 
of the rules is not intended toTead to any adjumca- 


tion by the court, but on the contrary to prevent 
the necessity of any such adjudication. Under 
these circumstances I do not see how any such 
proceedings could ever be available as a ground 
for a plea of res judicata (Stirling, J.). — Coote v. 
Ford, [1899] 2 Ch. 93, 98, 99 ; 68 L. J. Ch. 508 ; 
80 L. T. 697 ; 47 W. R. 548 ; 15 T. L. R. 378, C. A. 

1601. .] — Defts. deposited on 

land claimed by pltf. quantities of mud, suUage 
& timber, &, as was alleged by pltf., thereby 
damaged his roads & crops. Defts. in their state- 
ment of defence justified the acts complained of 
on the fj^ound that they were owners of the lands 
in question, & alternatively alleged that they had 
done the acts complained of under statutory 
authority. Pltf. claimed {inter alia) (1) a declara- 
tion that defts. were not entitled to make such 
deposit upon his lands ; (2) an injunction, & 

(3) damages. Defts., while denying liability, 
brought into court the sum of £5, So said that that 
sum was enough to satisfy the claim in respect of 
the matters pleaded. Pltf. thereupon gave notice 
that he accepted the sum paid into court “ in 
satisfaction of the claim in respect of which it was 
paid in.” On an appeal by defts. from a decision 
of the master awarding pltf. his costs in the action : 
— Held : Ord. XXII., r. 7, could not apply in the 
case of a claim for a declaration of title to land or 
for an injunction. The costs, therefore, were in 
the discretion of the court., So as it appeared doubt- 
ful whether an injunction could in any event have 
been granted, pltf. should have his costs, except 
in so far as they had been increased by the claim 
for an injunction. So so far as the defts.’ costs had 
been increased by such claim they were to be paid 
by the pltf. — Young v. Black Sluice Combs. 
(1909), 73 J. P. 265. 

1602. Partnership action.] — The amount 

was paid in on pltf.’s claim which, as to the first 
part of it, claimed the ordinary relief in a partner- 
ship action of a declaration of i)artnership & 
accounts So a receiver So manager. On that claim 
it appears to me impossible to pay money into 
court as an answer — they arc not on the same 
plane ; you cannot pay money into court in 
answer to a claim for such relief as that (Atkin, 
L.J.).~Knight V . Knight, [1925] Ch. 835, 839 ; 
95 L. J. Ch. 33 ; 133 L. T. 259, C. A. 

1603. Amount .to be paid in to be sufficient to 
cover claim.] — The appellant city acquired under 
the Expropriation Act (R. S. Q., 1909, arts. 7581- 
7599) land owned by the respondent. The com- 
pensation awarded not having been paid within 
two months from the date of the award as pro- 
vided by art. 7 598 So the city desiring further time 
to complete tlie purchase from the respondent So 
other expropriated owners, it was agreed that the 
city was to deposit the sum awarded in the hands 
of the prothonotary of the Huperior Court, this 
paymtmt to have the same effect as if it had been 
made within the two months. Ux^on payment 
out to the respondent there was deducted from 
the sum awarded to him the amount of two taxes 
imposed by the law of Quebec upon money paid 
into court : — Held : the respondent was entitled 
to be paid by the apx>ellants the amount of taxes 
so deducted. — ^Montreal (Cii'y) v, Dufkesne, 
[1920] A. C. 1017 ; 89 L. J. P. C. 236 ; 124 L. T. 
41 ; 36 T. L. R. 751, P. C. 

Admiralty actions.] — See Admiralty, Vol. I,, 
pp. 186, Nos. 979 et sea. 

Libel &, slander.] — See Libel So Slander, Vol. 
XXXII., pp. 185-187, Nos. 2272-2297. 

Bonds — ^Payment into court in actions on.] — 
See, now, R. 8. 0., Ord. XXII., r. 1, p. 479, ante ; 
Bonds, Vol. VII., pp. 248, Nos. 906 el acg. 
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Fatal Accidents Acts — ^Measure of damages.] — 

See Neguqence, Vol. XXXVI., pp. 139, 140, 
Nos. 933-044. 

Apportionment of damages .] — See Negli- 
gence, VoL XXXVI., p. 141, Nos. 946-949. 

Public Authorities Protection Act — Acceptance 
of mon^ paid Into court — Discontinuance of 
action — Costs .] — See Public Authorities, Vol. 
XXXVIII., p. 132, No. 970. 


Sub-sect. 3. — Payment in Without Penial of 
Liability. 

Sec P. S. 0., Ord. XXII., r. 1 , p. 479, anie. 

1604. Implied admission of cause of action — 
Only up to amount paid in.] — Pltf. claimed 
£27 lOs. for work & labour done, as ho alleged, 
under a retainer by the defts. for his services as 
a skilled witness. The amount claimed was set 
out under several items. On the action being 
remitted to the county court defts. paid into 
court the sum of £10 generally in satisfaction of 
the claim without denial of the liability, pursuant 
to the County Court Rules, 18vS9, Ord. IX., r. 11, 
sub-r. 1. Upon the trial the judge refused to 
allow defts. to give any evidence denying the 
retainer for specific items of the claim : — Held : 
the evidence was admissible, inasmuch as th(‘ 
payment into court only implied an admission of 
the cause of action up to the amount so jiaid in, 
but not liability on every item claimed under the 
cause of action. The effect of the County Court 
Rules was synonymous with that of R. 8. C., 
1S8.3, Ord. XXII., r. 1. — Uennell r. Davies, 
[1893] 1 Q. B. .367 ; 02 L. J. Q. B. 220 ; 08 L. T. 
220 ; 41 W. R. 284 ; 37 8ol. Jo. 232 ; 5 R. 209, 
D. C. 

1605. Payment in on an account stated — No 
admission as to other accounts.] — The payment of 
money inU^ com't, upon the count on an account 
stated, is merely an admission by deft, that upon 
one occasion of accounting, so much was found 
due. Pltf. cannot use such an admission in aid 
ot other sums, which he proves to be due, but to 
which the form of his declaration is not applicable. 
— Kennedy v. Withers (1832), 3 B. & Ad. 767 ; 
1 L. J. K. B. 260 ; 110 E. R. 281. 

1606. Payment in before defence — Subsequent 
defence denying liability.] — In an action by the 
holder of a bill of lading for short delivery 
defts. paid money into court, &> served on pltf. a 
notice stating that the money paid in was enough 
to satisfy pltf.’s claim. A month later they 
delivered a defence denying liability, on which 
the pltf. joined issue ; — Held : the defence the 
joinder of issue ought to be struck out, that the 
only question for the court was as to the amount 
of the damages. — Dumbelton r. Williams, 
Torrey & Field, Ltd. (1897), 76 L. T. 81, 
C. A. 

Bankruptcy of defendant — Plaintiff as secured 
creditor .] — See Bankruptcy, Vol. IV., p. 359, 
Nos. 3349-3366. 

Payment into court on adjournment of 
bankruptcy petition — Relation back of title of 
trustee.] — See Bankruptcy, Vol. V., p. 644, 
No. 6786. 

Libel & slander .] — See Libel & Slander, Vol. 
XXXIL, pp. 185-187, Nos. 2272-2297. 

Costs.]— Sect. 4, post, & Part LXXXVI., 
Sect. 11, sub-sect. 3, post, 

P.P. — 10 


Sub-sect. 4. — Payment in With Denial or 
Admission and Denial of Iaiability. 

See R. S. C., Ord. XXII., r. 1, p. 479, ante. 

1607. Grounds for allowing plea.] — Is there, 
then, anything inherently unjust in a deft. pa>dng 
money into court in respect of a cause of action, 
which at the same time he by his pleadings denies 
to exist ? As a general proposition wo should 
answer nothing, while there is much to be said in 
favour of it. Is it just in principle as regards a 
deft., w’ho considers that he has a good defence 
on the merits, but also is desirous, if possible, of 
terminating litigation by a payment of money, 
that he should be forbidden to adopt this prudent 
course, except under the penalty of a complete 
admission of a cause of action which he honestly 
di.sputes, A with the consequent risk which would 
attend the trial of the action if the sole issue were 
as to the sufficiency of the amount paid in ? On 
the other hand, what is it, if such a course be 
taken, of which the pltf. has to complain ? In the 
great majority of actions, whether of contract or 
tort, it can hai'dly be suggested that he is in any 
more embarrassing predicament than that in 
which he would be placed in an ordinary case of 
a simple plea of payment into court, or in a case 
where inconsistent pleas, not including a plea of 
payment into court, arc pleaded. In the latter 
case he must bo prepared to meet the alternative 
defences, in the former lie must judge whether it 
is advisable to proceed with the action at all. 
The combination of the plea of payment into 
court with other defences throws no burden 
greater in kind upon pltf., although in degree it 
may somewhat enhance the difficulty of his 
position in regard to the course it is advisable for 
him to pursue. 

To the lawyer’s mind there is, no doubt, at first 
sight something anomalous in payment by way of 
satisfaction or amends in respect of a cause of 
action, the existence of which the deft, by his 
pleading denies ; but the more we have con- 
sidered the point, the stronger has become our 
conviction that there is nothing unreasonable or 
unjust, & nothing contrary to the letter or spirit 
of the Judicature Acts or Orders, in a deft, so 
acting ; &; we think that, apart from anything in 
the Judicature Acts or Orders to compel us to do 
so, no predilection in favour of the old theories of 
consistent records should induce us to preclude 
defts. in actions from saying <fc doing that which, 
as practical men, before the action they might 
reasonably say do, namely, say that they 
entirely deny a person’s right to sue them, yet 
pay, or offer to pay, a sum of money as the price 
of x>eacc for the prevention of further litigation 
(Thesiger, L.J.). — Berdan v. Greenwood (1878), 
3 Ex. D. 251, 257, 258, 259 ; 47 L. J. Ex. 628 ; 
39 L. T. 223 ; 26 W. R. 902, 0. A. 

1608. .] — It is admitted in the passage 

which 1 have read [judgment of Thesiger, L.J., 
in Berdan v. Greenwood, No. 1607, ante], & has 
subsequently been remarked that there is a want 
of logical consistency in allowing a deft, to say in 
one 4^ the same breath that pltf. has no claim & 
yet to offer a sum in satisfaction. In truth, the 
practice is a concession to practical convenience 
at the expense of logic ; & under such circum- 
stances difficulties may easily arise as to the 
effect of it. In endeavouring to solve such 
difficulties recourse must be had to the existing 
rules on the subject to be foimd in Ord. XXI 1. 
of 1883, which vary materially from those of 
1876 (Stirling, J.), — Coote v. Ford, [1899] 2 
Ch. 93, 97, 98 ; 68 L. J. Ch, 608 ; 80 L. T. 697 ; 
47 W. R. 489, 490, 648, 0. A. 
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Pbactice. 


Sect, 2 . — Payynent inio court: SvJb-aecla, 4 <£? 6.] 

1609. Denial of liability as defence.] — Under 
that rule [Ord. XXII., r. 1] there may be payment 
into court which involves admission of the cause 
of action, or payment with a defence denying 
liability. Throughout the argument addressed to 
us on behalf of the council it was assumed that 
the defence was payment into court ; but when 
that payment is made with a denial of liability, 
the defence is tliat denial (Vaughan Williams, 

— Penny v, Wimbledon Urban Council, 
[181)9] 2 Q. B. 72, 70, 77 ; 68 L. J. Q. B. 704 ; 80 
L. T. 615 ; 47 W. R. 565, C. A. 

1610. Denial as to part of claim dc admission as 
to part — Payment in of lump sum.] — Uubback v, 
British North Borneo Co. (No. 2), No. 1673, post, 

1611. Common law action of tort against 

husband & wife — Plea of payment into court by 
husband — Denial of liability by wife.] — In a state- 
ment t)f defence in a common law action of tort 
against a husband his wife jointly for a libel 
l)ubJished by the wife, tlie husband pleaded pay- 
ment of money into court in satisfaction of the 
claim, A the wife pleaded in denial of liability : — 
Held : such a mode of pleading was inadmissible. — 
Beaumont v, Kaye, [1904] 1 K. B. 292 ; 73 

L. J. K. B. 213 ; 90 L. T. 51 ; 52 W. R, 241 ; 20 
T. L. R. 182 ; 48 Sol. Jo. 206, C. A. 

1612. Letter to plaintiff containing admission of 
liability — Abuse of process.] — Where defendant in 
an action delivers to pltf. a letter containing an 
admission of his liability, & along Avith it a formal 
defence of paynnmt into court with a denial of 
liability, the defence wUl, in the absence of an 
order of the court specially authorising it, be 
struck out as being embarrassing & an abuse of 
the process of tiie court. — C ritchell v. London k> 
South Western Ry. Co,, [19071 1 K. B. 860 ; 76 
L. J. K. B. 422 ; 96 L. T. 603, C. A. 

1613. Admission & denial of liability.] — A deft., 
liaving by one paragraph of his defence paid money 
into court admitting liability, A by another pai’a- 
grapli of his d(dence paid money into court denying 
liability, A pltf. in the action making more than a 
single claim : — Held : one oL the paragraphs must 
be struck out, & the defence must specifically 
state with i*egard to which claim of pltf. the money 
was paid into court. — C hapman v, Westerby, 
[1914] W. N. 64 ; 58 Sul. .lo. 340. 

1614. Admission of negligence — Denial of 
damage.] — Pltfs. claimed damages in the coimty 
court for injury to then? horse caused through the 
negligence of defts.’ servant. The defts. paid 
into court under Ord. IX., r. 12, of the County 
Court Rules, 1903 & 1914, a sum of £40 with the 
foUowing notice : “ Take notice that the defts. 
admit that the accident was caused through their 
negligence, but that they deny the alleged damage, 
A, whilst in this manner denying liability, they 
bring into court the sum of £40, A £2 9s. lOd. in 
j cspect of costs, A say tliat this sum is sufficient 
to satisfy the pltfs.’ claim ” : — Held : this notice 
was not embarrassing, but a valid A proper notice, 
as, although it admitted negligence, it put in issue 
the damage A the horse was the property of the 
pltfs. — Munday (J. R.), IjTD. V, London County 
Council, [1916] 2 K. B. 331 ; 85 1.. J. K. B. 1509 ; 
116 L. T. 99 ; 80 J. P. 403 ; 32 T. L. R. 558 ; 60 
Sol. Jo. 587 ; 14 L. Q, 11, 1055, C. A. 

1615 , ,] — action was brought to 

recover damages for personal injuries caused to 
pltf. by the negligent driving of a motor car by 
the deft.’s servant. Upon the summons for 
directions deft, admitted negligence, but denied 
that the pltf. had suffered any damage. Deft. 


asked the master to order that there should be no 
pleadings, and stated that he desired to pay money 
into court with a denial of liability. The master 
ordered that there should be pleadings. Upon 
appeal Lord Coleridge, J., made the following 
order : It is ordered that the said decision of 

the master be varied as follows : Deft, admitting 
negligence, it is ordered that this action be tried 
without pleadings, A that pltf. do within 14 days 
deliver fuU particulars of damage, A that the deft, 
be at liberty to pay into court in satisfaetion.” 

Deft, admitted negligence but denies the 
damage. Both must combine to give a cause of 
action. Deft, wishes to pay money into court 
with a denial of liability as in Munday v. London 
County Council^ No. 1614, ante. That is a county 
court case. In my opinion, Ord. XXX., r. 2, 
gives the court power to make an order giving 
deft, liberty to do so. . . . 

The court will therefore make the following 
order : Deft, admitting negligence but denying 
liability for damage, liberty to the deft, to pay 
money into court with a notice denying liability, 
such notice to have the same effect as a defence 
denying liability (I^ickford, L.J.). — Davies v, 
Scott Lewis, [1918] W. N. 166, i), A. 

Bankruptcy of defendant — ^Plaintiff as secured 
creditor.] — See BANiaiuPTCY, Vol. IV., p. 359, 
Nos. 3349-3366. 

Payment into court on adjournment of 
petition — Relation back of trustee’s title.] — See 

Bankruptcy, Vol. V., p. 644, No. 5785. 

Libel A slander — Apology with payment into 
court.] — See Libel A Slander, Vol. XXXIT., pp. 
90, 91, 185-187, Nos. 1216, 1217, 2272-2297. 


Sub-sect. 5. — Bljoaj)1N(1 Payment into Court. 

R, S. C., Ord. XXIL, r, 2. Pavnieiit iiilo Couit phdll be 
BignillcU in llie dofeiKT, niul the claim or cause' ot action la 
satHfactioa ol which sucli p.i> incut is made shall be spcciftcd 
therein. 

1616. Effect of not pleading.] — Where deft, pays 
money into court, such payment must, in all cas(*s, 
be pleaded. If the money be paid into court 
without being thus pleaded, deft, will not be 
entitled to the costs. — Ad lard v. Booth (1835), 

I Bing. N. C. 693 ; 1 Scott, 644 ; 4 L. J. C. 1’. 
203 ; 131 E. R. 1284. 

Payment in without denial of liability.] — Sec 

Sect, 2, sub-sect. 3, ante. 

Payment in with denial, or admission A denial, 
of liability.] — See Sect. 2, sub-sect. 4, ante. 

1617. Less sum than sum pleaded to.] — A plea 
of payment into couit of a less sum of money than 
the sum pleaded to, with no other answer to the 
difference than that no more damages have been 
sustained, is bad. 

Where a declaration contains a count on a bill 
of exchange, A also an indebitatus count, the latter 
relating to the sum which is the consideration for 
the bill, semhle^ that it would bo correct to plead 
to both counts that the bill was given on account 
of the debt in the second count, and then to plead 
payment into court of the amount of the bill A 
interest. — Tattersall v, Parkinson (1847), 16 
M. A W. 752 ; 4 Dow. A L, 622 ; 16 L. J. Ex. 196 ; 

II Jut. 658 ; 9 L. T. O. S. 66 ; 163 E. R. 1393. 

1618. Necessity to specify claim or cause of 
action In satisfaction of which payment made.]— 
To a declaration for £31 on a bill of exchange, A 
£100 for money paid, lent, interest, goods sold, A 
on an account stated, the deft, pleads, as to the 
£31, A as to £12, parcel of the £100 for goods sold, 
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& as to the £100 on the account stated, payment 
into court of £61 ; & alleges that pltf. has not 
sustained damage to a greater amount, in respect 
of so much of those causes of actions as in the 
plea mentioned. Qticcre : whether such plea is 
good in special demurrer. 

Sevnble : deft, ought to have shown distinctly 
what portion of the money paid into court was to 
be ascribed to the bill of exchange. — Joitrdain v» 
Johnson (1835), 2 Vr. M. & R. 564 ; 4 Dowl. 531 ; 
1 Gale, 312 ; 5 Tyr. 624 ; 5 L. J. Ex. 42 ; 150 
E. R. 211, 

1619 . Particular Items.] — In an action 

against a carrier, tlie declaration contained a 
count alleging the loss & damage of a variety of 
goods which defts. undertook to carry for pltf. to 
numerous places at difF('rent times. Pltf. having 
delivered paiticulars of his claim, & defts. having 
pleaded payment into court of a sum in satis- 
faction thereof, the court ordered the defts, to 
deliver an account of the particular items of 
pltf.’s demand in resp(‘ct of which the money was 
paid into court. — Baxendale v. Great Western 
Ry. Co. (1800), 6 H. & N. 35 ; 30 1.. J. Ex. 03 ; 
158 E. R. 40. 

1620. Action for extras & alterations — 

Shipbuilding contract.] — Particulars of the parts 
of pltfs.’ claim in respect of which money is paid 
into court, will not be ordered except under very 
special circumstances. The court refused to order 
such particulars to be given in an action for extras 
& alterations upon a ship-building contract. — 
Thames Iron Works & Ship Building Co. v. 
Royal Mail Steam-Packet Co. (1801), 10 C. B. 
N. S. 375 ; 30 L. J. C. P. 265 ; 4 E. T. 250 ; 7 
Jiir. N. S. 072 ; 0 W. IE 577 ; 142 E. K. 497. 

1621. Claim for distinct pieces of work & 

labour.] — Where a pltf. claims for distinct pieces 
of work labour, alleged in separate paragraphs 
of the statement of claim, a deft, wlxo has x^aid 
nioney into court generally, need not specify in 
Ills statement of defence how much is paid in 
respect of each head of claim. — P aratre Jjoirl 
(1880), 49 L. J. Q. B. 481 ; 43 J.. T. 427, C. A. 

1622. Discretion of court.]— The court has 

a discretion to order a deft, to give paiticulars of 
the items of claim in respect of which he pays 
money into comt, but it can only make such an 
order when the trial of the action will be facilitated 
& neither party embarrassed by it. — Orient 
Steam Navigation Co. v. Ocean Maiune Insur- 
ance Co. (1886), 34 W. li. 442. 

1623. .] — ^An appeal by the pltfs. 

from the refusal of the judge to order defts,, 11. 
Brothers & Co. & II. Brothers & Co. (Ltd.), to 
deliver certain particulars. Pltfs. had underwi4tten 
policies of marine insurance on steamships belong- 
ing to the H. Line, of wliich H. Brothers & Co. 
were owners, & had paid claims under those policies 
between the years 1890 & 1901. Pltfs. alleged that 
some of those claims were false & fraudulent, that 
the defts. other than H. Brothers & Co. had 
manipulated accounts for repairs to ships, & that 
H. Brothers & Co. had supported the claims by 
such manipulated accounts for the purpose of 
deceiving defrauding the underwriters. Pltfs. 
alleged that in this way they had been called upon 
under their policies to pay, & had paid, £160,000 
over & above the sum actually paid for repairs. 
They claimed to recover that sum from the defts., 
H. Brothers & Co., & also damages from all defts. 
for conspiracy. In consequence of various orders 
of the court the original claim for £150,000 was 
reduced to £17,000. Defts., while denying liability, 
paid into court a sum of £1,600, which they said 
was sufficient to meet the overcharge. Pltfs. 


thereupon took out a summons asking that the 
defts., H. Brothers & Co. & H. Brothers & Co. 
(Ltd.), might be ordered to give particulars of the 
various sums of which the total of £1,500 was made 
up. The judge refused to make an order for such 
particulars. Pltfs. appealed. 

I am of opinion that the appeal should be 
allowed, & the order asked for by pltfs. ought to 
be made. 

It is well established that in a claim put foiward 
on a policy of marine insurance the assured is 
bound to make full disclosure of all ship’s papers 
& to produce all average adjustments on which the 
claim was made against the underwriters ; & it is 
the duty of the average adjuster to satisfy himself 
as to the f)roperty of all the various items which 
were laid before him. . . . Defts., on the other hand, 
said they were not called upon to assist pltfs., 
&; that it was not the established practice that 
defts. should bo ordered to give pai-ticulars of the 
items in respect of which money had been paid 
into court. But in my opinion it is a matter of 
discretion. There is no rule that such pai’ticulars 
should not be given. This is not an ordinary 
action. It is an action in resi^ect of insurance, & 
it imposes on defts. the burden of complete dis- 
closure, & they have expressed on the face of their 
pleadings their willingness to repay the over- 
charges which have been made. Pltfs. are clearly 
entitled to know what the extent of defts.’ admis- 
sions is, & what is the amount of the improper 
overcharge. The older will be that defts. give 
the best particulars they can of the items in 
respect of wliich the overcliarges are admitted 
(Mathew, J^..).). — Boulton v, IIoulder Bros. 
ifeCo. (1903), 19 T. L. B. 635, 636 ; 9 Com. Oas. 76, 
V. A. 

1624. Separate causes of action.] — An 

action was brought by pltf., as lessor, against 
defts., as lessees, of cei’tain promises for (1 ) posses- 
sion, (2) mesne profits, (3) damages for dilapida- 
tion & non-repair. The defence was a general 
denial of all liability, & a payment of £30 into 
court, as sufficient to satisfy pltf.’s claim in the 
action. A judge at chambers having made an 
order that defts. should give to pltf. particulars in 
writing, stating in respect of which of the two 
heads of claim, mesne profits & damages for 
dilapidations, the payment into court was made, 
<fe, if in respect of both, how much for each head ; — 
Held : the order was right, as defts. ought to give 
the particulars asked for, apportioning the sum 
paid in Uy the different heads of claim. — Rowe v. 
Kelly (1888), 59 L. T. 139. 

1625. .]— Pltfs., who were shipowners, 

claimed against defts., who were the charterers of 
one of pltfs.’ ships : (1) the balance of freight 
under the chaiier-party ; (2) a sum alleged to 
have been overpaid to defts.’ stevedores, who 
were employed by pltfs. at the port of loading 
in pursuance of the charter-party upon the faith 
tliat they charged no more than other stevedores 
of good standing at those ports; & (3) damages 
for demurrage. Defts., while denying liability, 
brought into court £250 as sufficient to satisfy 
the pltfs.’ claim. Pltfs. applied for an order for 
particulars of the payment into court : — Held : as 
the three claims were in respect of separate causes 
of action, pltfs. were entitled to particulars stating 
how much was paid into court in respect of each 
head of claim. 

The rules by their language require that a deft, 
should state in respect of what cause of action he 
paid money into court. A deft, cannot pay 
money into court & say it is in respect of several 
causes of action (Cozens-Hardy, L.J.). — James 
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Practice. 


Sect, 2 . — Payment into court: Sub-secta, 5, 6 7. 

Sect. 3.] 


Sub-sect. 6. — Reply to Defence of Payment. 

INTO COUBT. 


Tucker S.S. Co. r. Lamport & Holt (1906), 23 
T. L. R. 10, 11, 0. A. 

1626. . 1 — Ord. XXII., r. 2, of the 

R. S. 0. provides that pa^onent into court shall be 
signified in the defence, & that the claim or cause 
of action in satisfaction of which the payment is 
made shall be specified therein. 

In an action constituted under Ord. XVI., r. 1, 
brought by a number of pltfs. severally claiming 
relief in respect of the same transaction, defts. 
paid a lump sum into court, saying in their defence 
that the amount paid into court was sufficient to 
satisfy pltfs.’ claims, but without further specifying 
the claims or causes of action in satisfaction of 
which the payment was made : — Held : the pay- 
ment into court was a good payment, & if pltfs. 
were embarrassed by it their proper course was to 
apply by summons for particulars of the payment. 
— Benning V. Ilford Oas Co., [1907] 2 K. B. 
290 ; 76 L. J. K. B. 681 ; 97 L. T. 102; 23 
T. L. R. 485. 


1627. Effect of failure to specify.] — 

Scrrible : a plea of payment into court of one sum 
in respect of two or more separate causes of action 
is a bad plea under R. S. O., Ord. XXII., r. 2, & 
not merely a ground for an application by pltf. 
for particulars. — W eber v. Biukett, [1925J 2 
K. B. 152 ; 94 L. J. K. B. 767 ; 133 L. T. 598 ; 
41 T. L. R. 451, C. A. 

1628. .] — A plea of payment 

into court \mder R. 8. 0., Ord. XXII., of one sum 
in satisfaction of two or more separate or distinct 
causes of action put in suit by several pltfs. ux)on 
one writ, without specification of the claims or 
causes of action in respect of which the payment 
is made, is a bad plea. — Smith v. Schilling, 
[1928] 1 K. B. 429 ; 97 L. J. K. B. 276 ; 138 L. T. 
475 ; 44 T. L. R. 109, C. A. 

1629. Payment into court as admission.] — A 
plea of payment of money into court to a count 
in indebitatus assumpsit ^mits the existence of 
some contract or contracts falling within the 
description of the debt stated as the consideration 
of the promise laid in such count ; but it does not 
amount to an admission of any particular contract, 
even t)f the contract in respect of which the money 
is in fact paid in. Where, therefore, in an action 
against two, money is paid into court by both 
defts. with a plea of payment into court, the pltf., 
in order to recover damages beyond the sum paid 
in, must show, not only that his demand, in 
respect of which the money is in fact paid into 
court, exceeds the amount paid in, but that the 
defts. are joint contractors. — ^Archer v. English 
(1840), 1 Man. & G. 873 ; Drinkwater, 30 ; 2 
Scott, N. R. 156 ; 10 L. J. C. P. 15 ; 4 Jur. 1186 ; 
133 E. R. 585. 

1630. Several plaintiffs — Separate causes of 
action — Apportionment.] — ^Benning v. Ilford Gas 
Co., No. 1626, ante. 


1681. Several coimts for several causes — Pay- 
ment of one entire sum.] — Where there are several 
counts for several causes of action, or several 
breaches are assigned in covenant, the deft, may 
plead payment into court of one entire sum, in 
satisfaction of all the counts or breaches. — 
Marshall v. Whiteside (1836), 1 M. & W. 188 ; 
1 Gale 379; Tyr. & Gr. 485 4 Dowl. 766 ; 6 

L. J. Ex, 133 ; 150 E. R. 400. 

^ — Smith v. Schilling, 

No. 1628, ante. 

Several defendants — Payment in by one or more.] 

See R, S. C., Ord. XXII., r. 8a, p, 494, post. 


See, now, R. S. O., Ord. XXII., r. 6 (a), p. 489, 
post ; Appendix E., Sect. II., Yearly Supreme Court 
I^ract ice . 

1633. Plaintiff’s right to reply that sum insuffi- 
cient to satisfy claim.] — Wagstaffb v. Bentley, 
No. 1672, post. 

1634. .] — Brown v. Feeney, No. lMl,po8t. 


Sub-sect. 7. — Payment into Court Before 
Defence — Notice. 

R. S. C., Ord. XXII.. r. 4. If the defendant pays money into 
Court before delivering his defence, he shall serve upon the 
plaint iff a notice specifying both the fact that he has paid in 
sucli money, and also the claim or cause of action In respect of 
which such payment has been made. Such notice shall be in 
the Form No. 3 in Appendix li.,with such variations as circum- 
stances may require. 

' Form of notice.]— iS'ce Appendix B., No, 3, 
Yearly Supreme Court Practice. 

1635. Payment in, in satisfaction of claim — 
Subsequent delivery of defence on same day denying 
liability.] — In a creditor’s action against executors 
for an alleged debt of £1,349, or, in case assets 
were not admitted, for administration, the defts. 
paid £167 into court, using the request (by mistake 
for form B.) in form A. of r. 30 of the Supreme 
Court Funds Rules, 1884, which states that the 
money is “ paid in in satisfaction of claim of ” the 
pltf. 

Subsequently, but on the same day, defts.’ 
solicitors wrote to the solicitors informing them 
of the payment into court, ^ that it was 
made “ in discharge of the pltf.’s claim in this 
action.” 

' Afterwards, on the same day, defts. delivered a 
defence denying liability, but admitting assets 
sufficient to satisfy the claim, & stating that £167 
was sufficient to meet the claim if established. 
Pltf. took the money out of court, A moved for 
an order for accounts inquiries Held : the 
case was within Ord. XXII., r. 6, A, therefore, pltf. 
could not take out the money except in full 
satisfaction of his claim, & could not be allowed 
^ to go on with his action except on the terms of 
repaying the money into court . — Re Stamford &- 
Warrington (Earl), Savage v. Payne (1885), 
53 L. T. 511 ; 33 W. R. 909, C. A. 

1636. Payment in without denial of liability — 
Subsequent delivery of defence denying liability.] — 
Dumbelton V. Williams, Torrey & Field, Ltd., 
No. 1606, ante. 

1637. Payment in with notice denying liability — 
Admission of negligence but denial of damage.]— 

Davies v. Scott Lewis, No. 1615, ante. 


Sect. 3. — TENDER. 

R. S. C., Ord. XXII., r. 3. With a defence setting up a tender 
before action, the sum of money alleged to have been tendered 
must be brought Into Court. 

Effect of offers of settlement on costs.] — See 
Part LXXXVI., Sect. 11, sub-sect. 4, post. 

1638. Plea of tender — ^Principle of.] — In actions 
of debt & assumpsit, the principle of the plea of 
tender, in our apprehension, is, that deft, has been 
always ready {toujours prist) to perform entirely 
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the contr^t on which the action is founded ; & 
that ho did perform it, as far as he was able, by 
tenderi:^ the requisite money ; pltf. himself 
precluding a complete performance, by refusing 
to receive it ; &, as, in ordinary cases, the debt 
is not discharged by such tender & refusal, the 
plea must not only go to allege that the deft, is 
still ready (uncore prist), but must be accompanied 
by a profert in curiam of the money tendered. If 
deft, can maintain this plea, although he will not 
thereby bar the debt (for that would be incon- 
sistent with the uncore prist & profert in curiam), 
yet he will answer the action, in the sense that he 
will recover judgment for his costs of defence 
against pltf., in which respect the plea of tender is 
essentially different from that of payment of 
money into court ; &, as the plea is thus to con- 
stitute an answer to the action, it must, we con- 
ceive, be deficient in none of the requisite qualities 
of a good plea in bar (per Cur.). — Dixon v. Clark 
(1848), 6 C. B. 365, 377 ; 5 Dow. & L. 155 ; 16 
L. J. 0. P. 237 ; 136 E. K. 919. 

1689. Payment into court with plea of tender — 
Distinguished from payment into court with mere 
denial of liability — Whether necessary to state 
that tender made before action brought.] — In an 
action for money lent, defts. pleaded that the 
only sum due was £38, which sum they had 
tendered to pltf., <fe now brought into court, in 
satisfaction of pltf.’s claim. The plea of tender 
was not stated to have been before action brought . 
Pltf. took out the sum under Ord. XXII., r. 7, 
in satisfaction of his claim, <fe gave defts. notice 
to that effect : — Held : pltf. was not entitled to 
have his costs taxed, as there was a difference 
between a payment into court with a mere denial 
of liability, in which case if the money were taken 
out in satisfaction pltf. would be entitled to have 
his costs taxed, & a payment into court with a 
plea of tender, in which latter case pltf. would not 
be entitled to have his costs taxed ; S: it made no 
difference that the plea of tender did not state that 
the tender was before action brought, if that could 
otherwise be inferred. — G riffiths v. Ystrady- 
PODWG School Board (1890), 24 Q. B. D. 307 ; 
59 L, J. Q. B. 116 ; 62 L. T. 151 ; 38 W. R. 425, 
D. C. 

1640. Not applicable to action for un- 

liquidated damages.] — In an action for wrongful 
dismissal, claiming a year’s salary in lieu of notice, 
deft, pleaded that pltf. was only entitled to one 
month’s notice ; or, in the alternative, tliree 
months’ ; that before action deft, made tender of 
three months’ salary which pltf. refused ; that 
deft, had paid the amount into court, & that it was 
enough to satisfy pltf.’s claim. The request for 
lodgment in court contained a statement that the 
money was paid in with a defence setting up 
tender. Pltf.’s solicitor, without obtaining an 
order but on the written authority of pltf., took 
the money out of court & pltf. proceeded with the 
action. At the trial judgment was given for deft, 
on the ground that pltf. was only entitled to one 
month’s salary. Deft, applied for an order against 
the solicitor to refund so much of the money taken 
out of coimt as represented the difference between 
one month’s & three months’ salary. The solicitor 
had acted bond fide in taking the money out of 
court & had paid it over to pltf. before the applica- 
tion to make him refund it was made : — Held : 
although pltf. ought not to have had the money 
out of court because a defence of tender of the 
sum paid in could not be pleaded to a claim for 
unliquidated damages, yet under the cii*cum- 
stances the solicitor ought not to be ordered to 
pefiwd it» 


I am of opinion that the law remains as it was 
before the Judicature Acts, & that you cannot 
now, as you could not then, set up a defence of 
tender in answer to a claim for unliquidated 
damages (Bindley, L.J.). — Davys v. Richardson 
(1888), 21 Q. B. D. 202 ; 67 L. J. Q. B. 409 ; 
59 L. T. 765 ; 36 W. R. 728 ; 4 T. L. R. 608, 
C. A. 

1641. .] — Ord. XXII., r. 6, provides 

for the case when payment into court is made 
with a defence setting up a tender of the sum paid. 
That, I think, clearly applies to a tender before 
action, as understood in the Common Law Courts. 
The defence of tender at common law was highly 
technical & did not apply to an action for im- 
liquidated damages (Bruce, .T.). — The Mona, 
fl894] P. 265, 268 ; 63 L. J. P. 137 ; 71 L. T. 
24 ; 43 W. R. 173 ; 7 Asp. M. L. C. 478 ; 6 R. 
707. 

1642. Statutory tender — Defendant not bound 
to plead tender — Or pay amount tendered into 
court.] — By a local Act (6 Geo. 4, c. Ixx.), certain 
commissioners were empowered to cause any 
“ present or future sewers, ditches, drains, etc., 
to be opened, enlarged, altered, or cleansed ” ; ifc 
it was enacted that in case any action should be 
brought against any person for anything done in 
pursuance of the Act, or in relation to the matters 
therein contained, pltf. should not recover in any 
such action, if tender of amends should have been 
made to him, etc., or his attorney, by or on behalf 
of deft., etc., before such action brought ; & in 
case no sucli tender should be made, that it should 
be lawful fur the deft., by leave of the court, to 
pay money into court ; & if the matter should 
appear to liave been done in pursuance & under 
the authority of the Act, or after sufficient satis- 
faction made or tendered as aforesaid, then that 
the jury should find for the deft. 

The commissionei‘s, of whom deft, was one, 
appointed a committee to inspect a certain ditch, 
with a vipw to widening the same, & to report 
thereon. The committee having reported thereon 
in favour of widening the ditch, the commissioners 
appointed a second committee, of whom the deft, 
was one, to confer with a surveyor respecting the 
work, with power to two of them to act. Deft, 
being afterwards told by the clerk to the com- 
missioners that he might proceed without further 
instructions from the commissioners, took pltf.’s 
land for the purpose of widening the drain, without 
having given him notice or obtained his consent. 
The land was taken for the bond fide purpose of 
widening the drain. Deft., before action, tendered 
£10 as amends, which the pltf. refused to accept ; 
but no tender was pleaded, nor was the amount 
paid into court. The jury found the trespass, & 
that the damage amounted to £5: — Held: (1) 
although neither deft, nor the commissioners were 
authorised to take pltf.’s land without his consent 
in writing, yet deft, was entitled to the protection 
of the Act ; (2) deft, was not bound to plead the 
tender, or pay the amount tendered. — Jones v, 
Gooday (1842), 9 M. & W. 736 ; 1 Dowl. N. S. 
914 ; 11 L. J. Ex. 297 ; 162 E. R. 311. 

Admiralty actions.] — See Admiralty, Vol. I., 
pp. 185, Nos. 979 et eeq,, & Supp. 

Mortgage — Interest — Effect of tender.] — See 
Mortgage, Vol. XXXV., pp. 066--668, Nos. 
4019-4037. 

Mortgagee deprived of or ordered to pay 
costs — Refusal of tender.] — See Mortgage, Vol. 
XXXV., pp. 684-686, Nos. 4266-4281. 

Tender properly made & Improperly re- 
jected — ^Whether equivalent to payment.] — See 
Mortgage, Vol. XXXV., p. 010, Xo. 3475- 
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Pbactice. 


Sect. 4.— PAYMENT OUT OF COURT. 

Sub-sect. 1. — Pkoceedings Where Liabiuty 
Admittkd. 

R. S. C., Ord. XXII., r. 5. In the following cases of payment 
Into Court iimler this Order, ^iz : 

(rt) When pa\ment into Court is made before delivery of 
defence : 

(W When the liability of the defendant, in respect of the 
claim or cause of action in satisfaction of which 
the payment Into Court Is made, Is not denied in the 
defence : 

(r) When payment Into Court Is made with a defence setting 
up a tender of the sum paid ; 

the money paid into Court shall be paid out to the plaintiff on 
his request, or to his solicitor on the plaintiff’s written authority, 
unless the Court or a Judge shall otherwise order. 

See, also. Funds Rules, 1927, r. 44. 

County court proceedings.] — See County Courtr, 
Vol. XIII., pp. 498, 499, Nos. 487-489. 

Payment Into courts etc., in actions for libel & 
slander.] — See Libkl & Slander, Vol. XXXII., 
pp. 185-187, Nos. 2272-2297. 

Apportionment of damages after decree in 
matrimonial suit.] — See Husband & Wipe, Vol. 
XXVII., pp. 637, Nos, 6828 et seq. 

Relation back of title of trustee in bankruptcy.] 
-See Bankruptcy, Vol. V., pp. 639, Nos. 6743 et 
seq, 

1648. Acceptance of amount paid in — ^Mistake 
by plaintiff in amount of claim — Second action for 
large amoimt giving credit for sum previously 
paid — Res judicata.] — In an action in detinue in 
the county court pltf. by mistake claimed too 
small a sum. Deft, paid into court the amount 
claimed without denial of liability, & it was taken 
out by pltf. Upon discovering his mistake pltf. 
asked leave to amend his particulars, which was 
refused, & judgment was given m the action for 
deft. Pltf. then began a new action for the larger 
amount, giving credit to the deft, for the sum 
previously paid into court : — Held : the matter 
was res judicata^ & the action was not maintainable. 
— Sanders v, Hamilton (1907), 00 L. T. 079 ; 
23 T. L. R. 389, D. C. 

1644. Right of plaintift to take out sum paid in 
— Unless court or judge otherwise orders.] — The 

Rules of Court establish that when deft, admits 
liability & pays money into court simply to meet 
damages, pltf. has a right to take & to use that 
money, unless in any paiticular case, the court 
oihciwise orders (Fletcher Moulton, L..T.). — 
Critchell V . London ^ South Western Ry. 
Co., [1907] 1 K. B. 800 ; 70 L. J. K. B. 422, 426 ; 
90 L. T. 003, C. A. 

1645. Plaintiff restrained pending trial of a 

counterclaim.} — In an action for a liquidated 
demand, brought by pltfs. carrying on business 
^>utside the jurisdiction, defts. adnjitted the claim. 
At lodged in court the full amount claimed, but 
set up a counterclaim for damages to* a greater 
amount. Th(» court granted an application for 
an order restraining pltfs. from drawing out the 
money so lodged until the matters in dispute in 
the counterclaim should be disposed of, notwith- 
standing that security for costs had been given by 
plWs. — Cyprean Fabre V , Hall, [1906] 2 I. R. 

1646. At any time.]— Ord. XXII. makes 

provision for two different things — payment into 
court admitting liability, & payment into court 
with a denial of liability. If a deft, pays money 
into court admitting liability, then the pltf. may 
in rei^ect of that cause of action take it out at 
any time. If deft, pays in with a denial of liability, 


the money remains in court until the action has 
been tried (Vaughan Williams, L.J.). — Hubback 
V. British North Borneo Co. (No. 2), [1904] 
2 K. B. 473, 477 ; 73 L. J. K. B. 654 ; 91 L. T. 
672 ; 63 W. R. 70, C. A. 

1647. Abatement of execution on death 

of defendant — Application by defendant’s executors 
refused.] — In an action of libel deft, paid money 
into court in satisfaction of the claim, without 
denying liability. Pltf. did not take the money 
out of court & proceeded with the action. The 
action being yet untried, deft, died & the execution 
therefore abated. Deft.’s executors thereupon 
applied for an order that the money in court 
should be paid out to them : — Held : their applica- 
tion should be refused & the money paid out to 
the pltf. 

I have no doubt myself that if this money had 
been taken out under r. 6, pltf. would have been 
entitled to reply that the sum was not suffi- 
cient to satisfy his claim Sc to claim damages ultra 
(Vaughan Williams, 3.). — Brown v, Feeney, 
[1906] 1 K. B. 603 ; 75 L. J. K. B. 494 ; 94 L. T. 
460 ; 54 W. R. 446 ; 22 T. L. R. 393 ; 60 Sol. 
Jo. 358, 0. A. 

1648. Death of plaintiff before trial — Pay- 

ment to executor.] — In an action of libel deft, 
pleaded an apology & payment of money into 
com*t. Pltf. did not take the money out of court ; 
& he died before the action came on for trial. An 
order was made by a judge at chambers that the 
money should be paid out to the executor of 
pltf. On appeal : — Held : the judge had power 
in his discretion to make the order. 

Brown v. Feeney , No. 1647, ante, applied. — 
Maxwell v, Wolseley (Viscount), [1907] 1 
K. B. 274 ; 76 L. J. K, B. 163 ; 96 L. T. 4 ; 23 
T. L. R. 157 ; 51 Sol. Jo. 130, 0. A. 

1049 . Not where defence of tender pleaded 

to claim for unliquidated damages.] — Davys v, 
Richardson, No. 1640, ante, 

1650. Unless court or judge shall otherwise 
order ” — Jurisdiction to order payment of balance 
to defendant — Plaintiff awarded less than amount 
paid.] — In an action for slander deft, paid £5 
into court in full satisfaction of pltf.’s claim, & at 
the trial the jury found a verdict for pltf, for one 
farthing damages : — Held : the judge had juris- 
diction under Ord. XXII., r. 6 (6), to direct the 
sum paid in, less the amount of damages, to be 
paid out to the deft. 

We have, therefore, to consider r. 6, & I have 
no doubt as to its meaning. That rule says, “ when 
the liability of deft, in respect of the claim or 
cause of action in satisfaction of wliich the payment 
into court is made is not denied in the defence ” — 
& that is this case, which is an action for slander 
where money has been paid into court by deft, 
without any denial of liability — “ the money paid 
into court shall be paid out to pltf. on his request, 
or to liis solicitor on pltf.’s written authority, 
unless the coui*t or a judge shall otherwise order.” 
Under this part of the rule, & in the absence of 
any order of the court or a judge, the money is to 
be paid out either to pltf. or to his solicitor on his 
written authority ; but if an order is made that 
the money is not to be paid out to the pltf., it 
seems to me, ex necessitate rei, that the money so 
aid in would have to he paid to deft. The judge 
ere made an order directing the money less a 
farthing to be paid out to deft. Ord. XXlI,, r. 6, 
was passed for the express purpose of enabling the 
court or a judge to deal in certain circumstances 
with money paid into court, &, in my opinion, 
the judge had jurisdiction in this case to mc^e the 
order now appealed against (liORD Usher, M.B.), 
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— Guay v, Babtholoi^iew, [1896] 1 Q. B. 209 ; 
64 L. J, Q. B. 126 ; 71 B. T. 867 ; 43 W. B. 177 ; 
39 Sol. Jo. 112 ; 14 R. 60, 0. A. 

1661. Payment of defendant’s costs — 

Charging order — Costs of appeal.] — There is no 
general right to a set-off of respondent’s costs of 
pltf.’s unsuccessful appeal against money paid into 
court by deft, in the action & recovered by pltf . in 
respect of a claim not the subject of the appeal, & 
upon wliich money, subject to the set-off of deft.’s 
costs of action ordered by the court below, pltf.’s 
solicitor had obtained a charging order. 

The Court of Appeal has a discretion under 
Ord. LVIII., r. 4, as to the costs of the appeal, & 
the chargii^ order having been properly obtained, 
the court, in the exercise of that discretion, gave 
effect to the lien by ordering the costs of the 
appeal to be set off against the residue of the 
money in couH remaining after satisfaction of the 
cJiarging order.— Knight v. Knight, [1925] Ch. 
835 ; 95 L. J. Cli. 33 ; 1.33 L. T. 259 ; 41 T. B. R. 
421 ; 09 Sol. Jo. 459, C. A. 

1652. Whether court has jurisdiction to 

order payment to defendant.]— The landlord of a 
dwelling-house, who had purchased it after service 
in His Majesty’s forces during the war, brought an 
action in the county coui’t under the Increase of 
Rent. etc. (Restrictions), Act, 1920, s. 5 (1) (/), 
against the tenant for recovery of possession of 
the house for his personal occupation offered 
the tenant accommodation in the same house. 
The tenant, a widow, was lierself in occupation of 
the house with members of lier family two 
lodgers. She had fully furnished tlie home with 
her own furniture, & had for some years con- 
tinuously let furnished lodgings on which she was 
in part dependent for her livelihood : — Held : the 
court, in considering pursuant to tJie above clause 
whether the accommodation offered to the tenant 
was reasonably sufficient in tlie circumstances, was 
entitled to have regard not only to the tenant 
herself the members of her family, but also to 
her lodgers. 

A landlord brought an action in the county 
court imder the Increase of Rent, etc. (Restric- 
tions), Act, 1920, s. 5 (1) (/), for recovery of 
possession of a dwelling-house & mesne profits. 
The tenant, who took the view that the tenancy 
had not been determined & who ought not there- 
fore to have made any payment into court, by a 
slip paid into court a sum which represented the 
rent for which according to her view she was 
liable, but included no sum in respect of costs, 
the payment being made without any denial of 
liability or defence of tender. The county court 
judge gave judgment for the deft, with costs, & 
directed that the money in court should be paid 
out to her. The deft, undertook to pay the rent 
due. On appeal : — Held : {per Lush, .1.) as deft, 
had paid the money into court without a denial 
of liability the judge had no jm’isdiction to direct 
that it should be paid out to any one except the 
pltf. ; but in the circumstances there was no 
practical purpose to be served by reversing the 
order of the judge on this point & ordering tlie 
deft, to repay the money to the pltf., she having 
undertaken to pay to him the rent due ; {per 
McCabdie, j.) the judge had jurisdiction to direct 
that the money should be paid out to deft., 
& in the circumstances he had rightly directed 
that it should be paid to her. 

Brovm v. Feeney^ No. 1047, ante,, applied. — 
CniVEETON V. Edb, [1921] 2 K. B. 30, 31; 90 
L. J. K. B. 491 ; 124 L. T. 765 ; 37 T. L. R. 242 ; 
66 Sol. Jo. 260 ; 19 L. G. R. 217, D. C. 

1668. Administration actions— Affidavit of no 


incumbrances — Money in court representing real 
estate.] — Applications by persons claiming to be 
absolutely entitled for payment out of money in 
court representing real estate should be supported 
by an affidavit of no incumbrances, and primd 
facie the applicant is the proper person to make the 
affidavit. — Wiixiams v. Ware (1888), 57 L. J. 
Ch. 497 ; 68 L. T. 876. 

1654. Personal estate.] — The rule 

requiring an affidavit of no incumbrance in the 
case of realty does not apply to personal estate, 
though there may be cases in which it would be 
necessary. — Edwards v. Grove (1900), 51 Sol. 
Jo. 27. 

1655. Payment to wrong person.] — ^Petition in 
the action & in the matter of the Court of Chancery 
(Funds) Act, 1872. 

The estate of a testator named L. was being 
administered in the Court of Chancery. In a part 
of the estate there was an intestacy. Subject to 
the life interest of H., £1,278 9s. 4d. was carried 
over to a separate account representing this part 
of the estate, <fc it was entitled “ The account of 
the share of the testator’s residuary estate given 
to U. for life.” This fund, subject to U.’s life 
interest, belonged to E., the sole next-of-kin of 
testator. She died in 1853, & her administrators 
were S. & C. Her next-of-kin were eight in 
number, & C. was one of the eight. 

C. mortgaged liis eighth share to petitioner P. 
in 1862, with a power of sale, &; subsequently 
F. obtained tlie usual stop order on the fund. 
Eight years afterwards F., under the power of 
sale in the mortgage, sold this share of C. to 
petitioner G., assigned it by an indenture 
dated July 16, 1870, & from that time F. ceased to 
liave any interest in the fund. G. did not obtain 
any stop order on the fund. 

It is under Court of Chancery (Funds) Act, 1872, 
8. 5, that the present application is made to me. 
H. died on .Tune 20, 1872; C. had died previously. 
Ill 1862, when F. obtained his stop order, a note 
of the stoji order was made in the usual way 
against the account in question in the book at 
that time in use in the office of the Accountant- 
General in which the account of that fund was 
contained. In process of time, but before the 
office of Accountant-General was abolished, this 
book was filled up ceased to be used, & the 
account of the fund in question was carried into 
a new book in which it was from that time kept. 
In caiTying it into the new book, the notice of the 
stop order was inadvertently omitted, in the 
new book it stood without any notice of the stop 
order. In Feb. 1873, after the duties of the 
Paymaster- General had commenced, those who 
were then the personal representatives of E. 
applied to the Court of Chancery to distribute 
tlie fund. A certificate of the fund was given 
in the usual way by the Paymaster-General, 
& no mention was made in the certificate of 
any stop order. The court thereupon ordered 
the fund to be paid to the personal representative 
of E. 

It is said upon this state of facts that I should 
certify that the Paymaster- General has been guilty 
of default with respect to the money. It is said 
that he ought to have knovm of the stop order, & 
ought to have taken care that the fund was not 
paid out without notice having been given accord - 
ii^to the stop order. I should have very great 
difficulty in holding that the Paymaster-General 
had imder these circumstances been “ guilty of 
default.” ... I incline to think that the negli- 
gence in this case occurred in the time of the 
Accountant-General .... But it seems to me 
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impossible upon another gmund that I can give 
the certificate which petit ioners ask for. The stop 
order was obtained by F., & it required notice to 
be given to F. Jhit F. ceased in 1870 to have any 
interest in the fund, he is not in any way damni- 
fied by the fund having been paid to the repre- 
sentative of E. On the other hand, G., who is 
interested in the fund, never obtained any stop 
order, & never required any notice to be given to 
liim, <fe he, therefore, cannot complain of any 
default as against him on the part of the Pay- 
master-General. 

It was indeed stated before me by petitioners, 
A apparently not denied, that the solicitor for F. 
was also solicitor for G., & it was said that if notice 
had been given to F. his solicitor would have 
known of it, & would have communicated the 
notice to (1 . But this was an accident which might 
or might not have led to the result supposed, & 
which cannot give to either of the petitioners any 
right whicli they would not otherwise have had. 
The secui ity provided by the court was a security 
for F. only, & it is necessary, in my opinion, that 
F. should be able to show me that he, F., has been 
in some way injured by the manner in which the 
court has dealt with the fund. I must, therefore, 
decline to make an order upon the petition (Loud 
Cairns, C.). — Jones v. Jones (1879), [1901] 1 Ch. 
404, n., 465, 466 ; 70 L. J. (^h. 272, n. ; 84 L. T. 
109, n. ; 49 W. R. 342, n. 

1656. .] — If a person becoming interested 

in a fund in couit standing to an account in the 
name of another, does not obtain any stop order 
against the fund, & the fund is subsequently paid 
out in disregard of his interest lo a person 
apparently, but not in fact, entitled to it, the 
Paymaster-General is not guilty of default within 
the meaning of sect. 5 of the Court of Chancery 
(Funds) Act, 1872 (c. 44), so as to make the 
Treasury liable to make good the fund out of the 
Consolidated h\md. 

So heMf on the authority of the decision of 
Lord Cairns, C., in Jones v. Jones, No. 1655, ante, — 
Bath v, Bath, [1901] 1 Ch. 460 ; 70 L. J. Ch. 270 ; 
84 L. T. 107 ; 49 W. R. 341 ; 17 T. L. R. 196; 
45 Sol. Jo. 239 ; affd, on other groimds (1902), 
71 L. J. Ch. 510, C. A. 

1657. .] — Where money is ordered to be 

paid out of court to a person apparently but not 
really entitled, & the Paymaster- General obeys 
the order, then, except possibly in cases where 
the order was obtained by fraud or forgery, the 
person really entitled, though not before the court 
when the order was made, lias no claim upon the 
Consolidated Fund . — Re Williams’ Settled 
Estates, [1910] 2 Ch. 481 ; 80 L. J. Ch. 8 ; 103 
L. T. 390 ; 26 T. L. R. 688 ; 54 Sol. Jo. 736. 

Solicitor’s liability where fund in court 

wrongfully applied — ^Payment out obtained by 
fraud.] — See Solicitors, Vol. XLII., pp. 307, 308, 
Nos. 4181-4184. 

Wrong distribution through solicitor’s 
negligence.] — See Solicitors, Vol. XLII., pp. 308, 
369, Nos. 4185-4187. ^ 

1658. Costs — ^Plaintiff recovering amount not 
exceeding that paid in— Plalntlfl’s right to costs of 
action up to time of payment in.] — Powell v , 
Vickers, Sons & Maxim, Ltd., No. 1668, post , 

1059 , Defendant entitled to 

subsequent costs.]— Pltfs. claimed £37 from deft, 
for the use & occu]mtion of a house, & authorised 
him to pay the amount to a person whom they 
named. She called on deft., he then expressed 
his readiness to pay the amount, but she (having 


also an interest in the property) refused to receive 
it. No actual tender was made. Pltfs. sued 
deft, for the use & occupation, claiming £238. 
Deft, paid £37 into court : — Held : ( 1 ) as soon as 
deft, expressed to the agent his readiness to pay 
the £37 there was a concluded agreement between 
him & pltfs. for that amount, & that pltfs. could 
not recover more ; ( 2 ) deft, was entitled to the 
costs of the action from the time of the payment 
into court. — Gretton v, Mees (1878), 7 Ch. D. 
839 ; 38 L. T. 506 ; 26 W. R. 607. 

1660. Cause referred to arbitration — 

“ Costs of cause to abide event.”]— In an action 
for work, labour & materials, the writ claimed 
a balance of £378. Deft, paid £200 into court 
under Ord. XXX., r. 1 [see, note, R. S. C., 
Ord. XXII., r. 1 ], &; gave notice in Fonn 5, 
Appendix B., that “ that sum is enough to satisfy 
the pltfs.* claim.” Pltfs. took it out under Orel. 
XXX., r. 3 [see, now, R. S. C., 1883, Ord. XXII., 
r. 5], but did not give the notice under Ord. XXX., 
r. 4 [/?ee, now, R. 8 . C., 1883, Ord. XXII., r. 7], or 
any other notice. The cause was afterwards 
referred, under the Common Law Procedure Act, 
1854 (c. 125), to the certificate of an arbitrator, 
“ the costs of the cause to abide the event.” No 
pleadings were ever delivered on either side. The 
arbitrator, after hearing the parties, gave his 
certificate that the £200 paid into court was 
enough to satisfy the pltfs.’ claim. The master 
having taxed the pltfs.’ costs against deft, up to 
the time of their taking the money out of court, 
A having from that point taxed the deft.’s costs 
against t he pltfs. : — Tfeld : that as the £200 had been 
paid in generally, the event of the reference was 
that pltfs. recovered nothing beyond the amount 
paid into court, i)ltfs. were not entitled to any 
costs, A; the deft, was entitled to lier costs of suit 
from the commencement, that the taxation 
must be reviewed accordingly. — IjANQRIDGE v, 
Campbell (1877), 2 Ex. I). 281 ; 40 L. J. Q. B. 
277 ; 36 L. T. 64 ; 25 W. R. 351. 

1661. Defendant ordered to pay sum into 

court as to part of claim — Discontinuance by 
plaintiff after Issue Joined — Plaintiff’s right to costs 
up to time of payment in.] — On a summons, under 
Ord. XIV., for the payment of a sum of money, 
the master ordered the deft, to pay money into court 
as to part of the claim, & gave leave to defend as 
to the remainder. After issue joined, the pltf. 
discontinued the action. The taxing master gave 
deft, the whole costs of the action from the begin- 
ning. On appeal for review of taxation : — Held : 
the costs were not governed by Ord. XXVI., r. 1, 
but were in the discretion of the court under 
Ord. LXV., r. 1 , & pltf. was entitled to his costs 
up to the time of payment into court. 

Langridge v. Campbell, No. 1660, ante, distin- 
guished.— Suckling V, Gabb (1887), 36 W. R. 175. 

1662. Joinder of several plaintiffs — ^Defen- 

dant admitting liability but disputing amount 
claimed — Costs of one successful plaintiff.] — In 
this case there were five pltfs. suing in respect 
of the same motor accident. Deft, has paid 
money into court, admitting liability but dis- 
puting the amount claimed for damages. One 
pltf. has accepted the money paid into court in 
respect of his claim. The other pltfs. have refused 
to accept the amoimt paid in. Three of the pltfs. 
have been awarded less than the amount paid in ; 
one pltf. has been awarded an amount wliich is 
more than the amoimt paid into court in respect 
of his claim — an amount which, if ho were suing 
^one, would entitle him to costs. The payment 
into court of the lump sum to meet all the claims 
appears to be regular. 
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The question is, to what costs is pltf. who has 
succeeded entitled ? The action was tried with 
a jury, & therefore, under Ord. LXV., r. 1, the 
costs “ follow the event,’* unless for “ good cause ” 
I “ otherwise order.” Up to the time of the pay- 
ment into court all the pltfs. are entitled to their 
costs. One pltf. has accepted the amount so paid 
m, & he may therefore be disregarded as to the 
subsequent costs. This leaves four pltfs. to be 
dealt with. The ” event ” is that one pltf. has 
succeeded & three have failed. The successful 
pltf. is entitled to judgment. The deft, is entitled 
to judgment against the three pltfs. who failed 
{Powell y. Fic/rrr<?, No. 1068, post). One must 
assume, in the absence' of (‘vidence to the contrary, 
t hat all these four pltfs. are solvent, h that no special 
arrangement was made between them as to their 
liability to their solieator for costs. On this assuinp- 
t ion, although each of t he four pltfs. ma> be liable to 
the solicitor for t he whole of t Ik* costs common to all 
of them, still, as between themselves, each is liable to 
contribute one-fourth. From this it follows that 
ultimately each of pltfs. is only liable to pay one- 
fourth of the common costs, ^ that, therefore, as 
costs are given as an indemnity only, one-fourtli 
is all that the deft, should be called upon to pay 
to one pltf. To order deft, to pay to the successful 
I)ltf. more than that one-fourih wovdd be to 
order him to pay an amount in relief of the amount 
that the unsuccessful pltfs. ought to pay (Loud 
l)AUjJN(r). — Kekn V. Towler (1921), 41 T. L. U. 
80, 87. 

1003, Remitted action.] — The County 

Courts Act, 1888, s. 107, api)lies to a remitted 
action as well as to an action commenced in a 
county couH 

An action in the High Couil/ to reco\er a sum 
of £40 was remitted to tJio county court, A 
the deft, paid £10 into court witliout denying 
liability. Pltf. did not accept this sum, A at tin* 
trial the judge found for jiltf. for £10, A ga\e 
judgment for deft, vith costs. Tlie registrar, 
upon taxation, allow (‘d the deft, the costs of the 
proceedings in the High (^ouH, A the county court 
judge refused to order a review of taxation: — 
Held: under sect. 107 of the County (^ourts Act, 
1888, these costs, having been incuired before tin* 
payment into couH, were not dealt with A were 
therefore in the disci etion of the judge under 
sect. 118, A the judge having given judgment for 
deft, with costs the registrar had rightly allowed 
them to the deft. — Benne'it v. Dkake (1907), 
97 U. T. 132 ; 23 T. U. H. 533. 

.] — Sec County Courts, Vol. Xlll., 
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8UR-SEUT. 2. ~]h{0( EDURE WlTERE LlAlUEITY 

Denied. 

R. S. C., Ord. XXll., r. 6. When the llubllliy of tho defendant, 
in respect of tho claim or cause of action in satisfaction of 
^^hich tho payment into Court has been made, is denied in the 
detence, tho following rules shall apply : 

(а) The plaintiff may, within the time limited in Rule 7, accept, 

in satisfaction of the claim or cause of action in respect 
of which the payment into Court has been made, the 
sum so paid in. In which case he shall be entitled to 
have the money paid out to him as hereinafter pro- 
vided, notwithstanding the defendant’s denial of 
liability, whereupon all further proceedings, in respect 
of Bucli claim or cause of action, except as to costs, 
shall be stayed ; or the plaintiff may refuse to accept 
the money in satisfaction and reply accordingly, in 
which case the money shall remain in Court subject 
to the provisions hereinafter mentioned : 

(б) If the plaintiff accepts the money so paid in, he shall, 

after service of such notice in the Form No. 4 in 
Appendix B., as is in Rule 7 mentioned, or after delivery 
lO* 


of a reply accepting the money, bo entitled to have 
the money paid out to himself on request, or to his 
solicitor on the plaintiff’s written authority, unless tho 
Court or a Judge shall otherwise order : 

(c) If the plaintiff does not accept, In satisfaction of tlie claim 
or cause of action In respect of which the payment into 
Court has been made, tho sum so paid in, but proceeds 
with the action in respect of such claim or cause of 
action, or any part thereof, the money shall remain In 
Court and be subject to the order of the Court or a 
Judge, and shall not bo paid out of Court except in 
pursuance of an order, ouch order may be made at 
any time before or at or after the trial of the action. 
If tho plaintiff proceeds with the action in respect of 
such claim or cause of action, or any part thereof, 
aTjd recovers less than the amount paid into Court, 
the amount paid in shall, subject to the set-off of 
costs hereinafter provided far, bo applied, so far as Is 
necessary, in satisfaction ol the plaintiff's claim, and 
of any costs awarded to the plaintiff, and tho balance 
(if any) shall under such order be repaid or credited 
to tlie defendant. If tho defendant succeeds in 
respect of such tialin or cause of action, the whole 
amount shall, under such order, be repaid or credited 
to him. 

The order for pa\ ment out of the money so in Court shall not, 
except on speelal grounds, be made until after the taxation of 
tho eosts of the action, and tho money shall then bo paid out 
to the party or parties entitled after setting off damages and 
tlie costs allowed to eitlier party and after proper credits ha\o 
been given for all sums recovered by or ordered to be paid to 
either of the parties in the action or counterclaim if any. A 
Tdaintiff who docs not accept money paid Into Court with a 
denial of liability but proceeds to trial and does not recover 
more than the sum paid into Court shall not be allowed his 
costs of the Issues as to liability unless tho Judge is 
satisfied that there wore reasonable grounds for not accepting 
llie sum paid in. 

Admiralty actions .] — See Admiralty, Vol. I., 
pp. 185, Nos. 979 ct seq. 

1664. Acceptance by plaintiff of amount paid in 
— Withdrawal of reply.] — Where a deft, under 
R. S. (\, Ord. XXTI., r. 0, pays money into court 
in satisfaeiion of pltf.’s claim with a denial of 
liability, A becomes bankrupt before Uie trial, A 
the trustee in bankruptcy declines to be made a 
party to tlie action, pltf. is a secured creditor to 
the extent to wdiicli his proof in thf* bankruptcy 
for tbe amount clainu'd by him in the action is 
admitted by tin* truste(*. If the proof when 
admitted is less than the* sum so paid in, pltf. is 
a secured creditor only for the amount so admitted, 
A the trustee is entitled to the balance of the sum 
in couH. Directions as to how tl)e costs should 
be dealt with in such a case when pltf. has paid 
money into court as security for deft.’s costs of the 
action. 

As regards the sum of £110 lO.s. paid into court 
by pltf. under order of the court as security for 
costs, I do not understand that it is seriously 
contended that ho is not entitled to have that 
money paid out of court to him upon admission 
of liis proof, subject of course to deduction of 
costs, if there bo any such, in respect of which deft, 
on interlocutory proceedings may have obtained 
orders for costs in any event. But be this how it 
may, I have no doubt but that on his proof 
being admitted the pltf. will be entitled to an order 
for payment of this sum, subject as aforesaid. 
Deft, in such case can never become entitled to 
payment to him or his estate of the costs to secui'e 
which the money was paid into court. As to the 
money paid into court with a denial of liability, 

I take it that pltf., though out of time to accept 
in satisfaction the sum paid in, would, apart from 
bankruptcy, be entitled to get an order to with- 
draw Ins reply, A to give notice accepting the 
money paid in in satisfaction. I see nothing in the 
bankruptcy proceedings to prevent his so doing 
(Vaughan Williams, ,T.). — Re Gordon, Ex p. 
Navalchand, [1897] 2 Q. B. 616, 618-519; 00 
L. J. Q. B. 768 ; 46 W. R. 31 ; 4 Mans. 141. 

1665. Payment in “ In respect of matters 

complained of ” — Action for damages & injunction 
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— Continuanoe of action & counterclaim.] — Cootb 
v. Ford, No. 1600, ante. 

1666. Payment in before delivery of defence 

denying liability — Whether plaintiff entitled to 
proceed with action.} — Re Stamford & War- 
rington (Earl), Savage v. Payne, No. 1636, ante. 

1667. Amount not accepted by plaintiff in satis- 
faction — Money to remain in court & subject to 
order of court or Judge — ^Payment out in pursuance 
of “ order — Final order.] — Where money is paid 
into court with a defence denying liabihty, & 
pltf. does not accept it in satisfaction, an order 
for payment of such money out of court cannot be 
made imtil after the trial or other determination 
of the action. 

I think that the order there referred to [in 
Ord. XXII., r. 6J means a final order of the court 

ith regard to the money after the action has been 
tried or in some other way disposed of, as for 
example by the withdrawal of the defence ; for 
even if the defence is withdrawn, I think an order 
would be necessary (Lord Esher, M.R.). — 
Mapi^ V. Shrewsbury & Talbot (Earl) (1887), 
19 Q. B. J). 463, 466 ; 66 L. J. Q. B. 601 ; 57 L. T. 
443 ; 35 W. R. 819 ; 3 T. L. K. 838, C. A. 

1668. Order for payment out dis- 

cretionary — Presumption that plaintiff entitled to 
amoimt recovered.] — If a deft, in an action for 
unliquidated damages denies liability, but pays 
money into court, A pltf. proceeds with the action, 
& recovers from deft, an amount which carries 
costs, but is less than the siun paid into court, 
pltf. is entitled to the whole costs of the action 
down to payment in, & the subsequent costs of 
issues on which he succeeds. 

The making of an order under Ord. XXII., 
r. 6 (c), for payment out of money paid into court 
by a deft, with a denial of liability, is discretionary, 
but the presumption is that the amount recovered 
by the i)ltf. should be paid out to him, & it lies 
on deft, to rebut that presumption. 

It appeal's to be the settled practice that where 
money is paid into court, with or vidthout a denial 
of liability, pltf., under circumstances similar to 
those in this case, would be entitled to costs up 
to the time of payment into court (Coixins, M.R.). 
— Pow^ELL V. Vickers, Sons & Maxim, Ltd., 
[1907] 1 K. B. 71, 74, 75 ; 76 L. .T. K. B. 122 ; 95 
L. T. 774 ; 23 T. L. R. 78 ; 51 8ol. Jo. 66, C. A. 

1669. Order for payment out not made 

till after trial — Or other determination of action. J — 
Maple v. Shrewsbury & Talbot (Earl), No. 1667, 
ante. 

1670. Bankruptcy of defendant — Order 

directing Issue.] — On March 3, 1906, pltf. brought 
an action against deft, to recover sums for work 
done, services rendered & commission. Deft, in 
his defence, which was delivered on May 16, 1905, 
with a denial of liability paid into court £65 as 
being sufficient to satisfy pltf.’s claim. Pltf. did 
not accept the sum in satisfaction of his claim & 
the money remained in court. On June 16, 1906, 
the pltf. gave notice of trial. No further step 
was taken in the action. On Nov. 26, 1909, a 
receiving order was made against deft.. So on 
Dec. 31, 1909, he was adjudicated bankrupt. 
The creditors accepted a scheme of arrangement 
under which the deft, was to pay his debts by eight 
instalments of 2.<?. 6d. eacli in the pound, & his 
property was to be revested in him ; & on June 3,- 
1910, the court approved the scheme Sc made an 
order annulling the bankruptcy from the date of 
the order & vesting the property in deft. On 
AprD 11, 1916, deft., after having given to pltf. 


a month’s notice of his intention to do so, took out 
a summons for an order that the action should be 
dismissed for want of prosecution, Sc that the 
sum of £65 in court should be paid out to him. 
Pltf., who had not proved for his claim in the bank- 
ruptcy, stated in an affidavit that he was un- 
aware of Sc had no notice of deft.’s bankruptcy 
or of the scheme of arrangement Sc annulment of 
the bankruptcy. Pltf. admitted that ho could 
not proceed with the action as his claim was 
provable in bankruptcy Sc the deft, was released 
therefrom. Therefore the only question was as 
to the proper order to make with respect to the 
£65 in court. The master made an order that the 
£65 should be paid out to the pltf. The judge 
reversed this order &; directed the £65 to be paid 
out to the deft. Pltf. by leave appealed. 

Upon the materials before the court wo have not 
sufficient information to determine whether the 
money in court should be paid to pltf. or to deft. 
It is not like the cases w^hero the payment into 
court was made with an admission of liability. 
The proper order is to direct an issue to infoim 
the mind of the court so as to guide it in deciding 
how the money in court should bo dealt with. 
The order will be in these tei’ms : For the purpose 
of deciding whether pltf. or deft, is entitled to 
the £65 in court lot it bo referred to Master 
Chitty to ascertain whether, when deft, paid the 
£66 into court with a denial of liability, there 
was any Sc what sum due from deft, to pltf. in 
respect of the matters alleged in the statement of 
claim or any of them. Sc after the determination 
of that issue let the master deal witli the fund in 
coui't according to the event (Swinfjsn Eady, 
L.J.).— Dessau Rowley, [191 6] W. N. 238, C. A. 

1671. Failure to recover sum exceeding 

amount paid in — Defence going to whole cause of 
action — Judgment for defendant.] — Where deft, 
.succeeds at the trial on an issue on money paid 
into court under Ord. XXX., r. 1, of the Rules of 
1876 (seCy now, R. 8. C., 1883, Ord. XXII., r. 6), 
with a defence stating such payment as an alterna- 
tive defence to the action, he is entitled to have 
judgment entered for liim in the action. In an 
action for trespass in breaking Sc entering pltf.’s 
land, the defts. paid money into court under 
Ord. XXX., r. 1, of the Rules of 1875 {see, note, 
R. 8. C., 1883, Ord. XXII., r. 6), and in their 
defence denied pltf.’s possession of the land. Sc 
also stated that without admitting any kind of 
liability the sum paid into court was sufficient 
to satisfy any damage which pltf. might have 
sustained in consequence of any acts of theirs. 
Pltf. joined issue upon these defences, but failed 
at the trial to establish any damages exceeding the 
sum paid into court, though he succeeded on the 
other issue. The Court of Appeal treated such 
defence of payment into court as an alternative 
payment, Sc as it went to the whole cause of action : 
— Held : defts. were entitled to judgment. — 
Wheeler v. United Telephone Co. (1884), 13 
Q. B. D. 697 ; 63 L. J. Q. B. 466 ; 60 L. T. 749 ; 
33 W. R. 295, C. A. 

1672. Costs — Recovery of sum less than amount 
paid in — Judgment for defendant with general 
costs — ^Plaintiff entitled to costs of Issues on which 
successful.] — In an action to recover damages for 
injuries arising from the negligence of defts., they 
denied the negligence Sc paid a sum of money into 
court with a denial of liability. Pltfs. did not 
accept the money paid into court in satisfaction 
of their claim, Sc the action went to trial Sc resulted 
in a verdict for a less amount. The judge who 
tried the case ordered judgment to be entered for 
defts. with the general costs of the action, Sc that 
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pltfs. should have the costs of the issues found in 
their favour : — Held : the questions, raised by the 
pleadings, whether defts. had been guilty of negli- 
gence, & if so, whether the money paid into court 
was sufficient, were distinct issues, & pltfs. were 
entitled to their costs on the issue of negligence on 
which they had succeeded. 

It clearly cannot be the case, as was contended 
by the counsel for defts., that the position of a 
deft, who pays money into court with a denial of 
liability is precisely the same as to costs as that of 
a deft, who pays in without such denial. I cannot 
agree with the contention of the learned counsel 
for the defts. that only one issue, divided into two 
separate limbs, was raised by these pleadings. 
In my opinion the pleadings raised distinct issues. 
First, an issue as to defts.’ liability, which was an 
issue involving the right to some damages ; &- 
secondly, an issue as to the sufficiency of the 
payment into court, which was an issue going only 
lo the amount of the damages. This being so, the 
ordinary rule applies, Sc it became the master’s 
duty to tax the costs of the issues upon which the 
pltfs. had succeeded (Col,lins, M.Ii.). — Wagstaffk 
V, Bentley, [1902] 1 K. B. 121 ; 71 L. J. K. B. 
55, 57 ; 85 L. T. 714, C. A. 

1673. .J — Plif. ill an action 

for wrongful dismissal claimed {inter alia) full pay 
for three months & a half-pay for nine months. 
Defts. admitted their liability for the full pay 
claimed & also for the half-pay for six months ; & 
while denying any liability t<i pay pltf. anything 
beyond those amounts, they for the sake of peace 
paid £500 into court. At the trial the jury gave 
a verdict for pltf. for £78. Defts. then applied 
for judgment or a new trial, Sc the court held that 
though the pltf. was entitled to nine months’ half- 
pay he was entitled altogether to less than the £500 
paid into court, Sc gave judgment for defts. : — 
Held : though defts. were entitled to the general 
costs of the action they must pay the costs of the 
issue on which they had failed. 

Senible : where a sum of money is paid into 
court under Ord. XXI 1. with an admission of 
liability as to part of the claim & a denial of lia- 
bility as to another part, the payment into court 
cannot be pleaded as a defence to the action. — 
Hubback V, British North Borneo Po. (No. 2), 
[1904] 2 K. B. 473 ; 73 D. J. K. B. 054 ; 91 L. T. 
072 ; 53 W. R. 70 ; 48 Sol. Jo. 475, 0. A. 

1674. Plaintiff entitled to whole costs 

of action up to time of payment in — And subse- 
quent costs of successful issues.] — Powell v, 
Vickers, Sons Sc Maxim, Ltd., No. 1608, ante, 

1676. Becovery of sum not exceeding 

amount paid in — ^Plaintiff entitled to costs of action 
up to time of payment in.] — In an action for 
damages for breach of covenant, deft, denied the 
broach, & also paid money into court, alleging 
that it was enough to satisfy the claim. Pltf. 
replied joining issue, alleging that the money was 
not enough, Sc the issues having been referred to an 
official referee, he reported that the money paid 
in was enough to satisfy the claim : — Held : the 
costs were in the discretion of the court, & that the 
discretion in such cases ought to bo exercised by 
allowing pltf. his costs of the action up to the time 
of payment into court. Sc allowing deft, his costs 
of the action after that time. — Buckton v. Biggs 
(1879), 4 Ex. D. 174 ; 40 L. T. 755 ; 27 W. R. 803. 

1676. .]— In Ord. XXII., r. 6, 

the words ** costs of the issues as to liability ” 
refer only to such costs as arise after the time of 
payment into court. A pltf., in the circumstances 
provided by the rule, is normally entitled to the 
costs, including the costs of issues as to liability. 


up to the time of payment into court, unless he is 
deprived of those costs by the judge for good 
reason. — Yale v. Longford Wire Co., Ltd. 
(1930), 142 L. T. 483 ; 46 T. L. R. 212 ; 74 Sol. 
Jo. 154. 

1677. Defendant entitled to general 

costs of action — Other than issues on which 
plaintiffs successful.] — The action was for damages 
for trespass Sc obstruction to a ditch of pltfs. 
There were three defts., but the question in this 
case was confined to the deft. C., who with a state- 
ment of defence denying the title of pltfs., Sc of the 
existence of the obstruction Sc damage to the pltfs., 
paid the sum of £190 into court, & pleaded that 
“if by reason of any wrongful act of himself, his 
servants, agents or workmen, pltfs. sustained 
damages as in the statement of claim alleged the 
sum of £190 is sufficient to satisfy the pltf.’s claim 
in respect thereof.’’ 

The action was referred Sc the costs of the action, 
reference Sc award were io abide the event of the 
award. The arbitrator found that the sum paid 
into court was enough to satisfy pltfs.* claim 
for damages, Sc as to all the other issues ho found 
for pltfs. The judge at cliambers made an order 
ordering judgment for the pltfs., & that the pltfs. 
should recover the costs of the action, reference 
Sc award, except the costs of the issue whether the 
sum paid into court by deft. O. was sufficient, which 
costs the pltfs. were to pay to such deft. The 
Queen’s Bench Division having confirmed the 
order, deft. C’. appealed. Appeal allowed. 

I am of opinion that deft. C. is entitled to the 
general costs of the action other than those of the 
issues on which pltfs. succeeded (Baggallay, 
L.J.).— Goutard V, Carr (1884), 13 Q. B. D. 598, 
.599, 600, n. ; 53 L. J. Q. B. 55 ; 32 W. R. 242 ; 
33 W. R. 295, n., C. A. 

1678. Denial of negligence in action 

for damages for personal injuries — ^Plaintiff entitled 
to costs occasioned by issue.] — In an action for 
damages for p^Tsonal injuries caused by the 
negligence of defts.’ servant, defts. by their state- 
ment of defence denied any negligence on the part 
of their servant, &, while denying liability, paid 
money into court. 

At the trial the jury returned a verdict for pltf. 
for the exact amount that defts. paid into court : — 
Held : pltf. was entitled to an order that defts. 
should pay to him his costs of Sc occasioned by 
the issue of negligence raised by the defence. — 
Fitzgerald v. Tilling (Thomas), Ltd. (1907), 
90 L. T. 718, C. A. 

1679. Action for injunction 6c 

damages.] — Performing Right Society, Ltd. v. 
CiRYL Theatrical Syndicate, I/td. (No. 2), No. 
1599, ante, 

1680. Plaintiff not allowed costs of 

issues as to liability unless non-acceptance reason- 
able — Costs of issue as to liability after time of 
payment in.] — Yale v, Longford Wire Co., 
Ltd. No. 1076, afite, 

1681. Plaintiff not ordered to 

pay defendant’s costs of issues.] — ^Pltf. claimed 
damages from defts. in an action in tort. Defts. 
paid a sum of money into court with a denial of 
liability. Pltf. proceeded to trial. Sc recovered 
a sum less than that paid into court. The judge 
did not express himself to be satisfied that there 
were reasonable grounds for not accepting the sum 
paid in, Sc directed the costs to be taxed under 
Ord. XXII., r. 6 ; — Held : although pltf. could not 
recover from defts. his costs of the issues as to 
liability, he should not have been ordered to pay 
the defts.* costs of those issues. — Davies v, Edin- 
burgh Life Assubancb Co., [1916] 2 K. B. 852 ; 
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85 L. J. K. B. 1662 ; 116 L. T. 369 ; 60 Sol. Jo. 
680, C. A. 

Actions for libel or slander.] — See Libel & 

Slander, Vol. XXXII., pp. 176, 185, Nos. 2177 
et seq.i 2272 et scq. 


Sect. 5.— ACCEPTANCE BY PLAINTIFF OF 
MONEY PAID IN. 

R. S. C., Ord. XXll., r. 7. The plaintiff, wiien payment into 
Court is made before delivery of defence, may \s1thin seven 
days after the receipt of notice of such payment, or when such 
payment Is first signified in a defence, may before reply, or 
where no reply is ordered ^nithin ten days from delivery of 
defence or the last of the defences, accept in satisfaction of the 
claim or cause of action in resiioct of which such payment has 
been made the sum so paid in, in which case he shall give notice 
to the defendant in the Form No. 4 in Appendix B., and shall 
be at liberty, in case the entire claim or cause of action is thereby 
satisfied, to tax his costs after the expiration of four days from 
the service of such notice, unless the Court or a Judge shall 
otherwise order, and in case of non-payment of the costs within 
forty-eight hours after such taxation, to sign judgment for his 
costs so taxed. 

1682. Application of ruie — Only in actions for 
recovery of debt or damages — Claim for account.] — 

Nichols v. Evens, No. 1597, ante. 

1688. Action for injunction & 

damages.] — Moon r. Dickinson, No. 1598,«/itf». 

1684. .] — CooTE V. Ford, No. 

1600, ante. 

1685. .] — ^Y'oung V. Black 

Sluice Combs., No. 1601, ante. 

.] — See, alsOf Sect. 2, sub-sect. 2, 

ante. 

1686. Claim in respect of two breaches of 

contract — Denial of liability by defendant — Pay- 
ment in, in respect of one.] — In an action for 
breach of contract assigning two distinct breaches, 
defts. pleaded denying the breaches, ali/erna- 
tively paid money into court with regard to one 
of the breaches. Pltfs. gave notice under Ord. 
XXII., r. 7, that they accepted the money paid 
into court in full satisfaction of the causes of 
action in the statement of claim — Held : pltfs. 
were entitled, without proceeding to judgment, to 
their costs of the action ; for by accepting the money 
paid into court in satisfaction of aU their alleged 
causes of action they had in effect discontinued or 
withdrawn the action as to the breach, in respect 
of which the money was not paid in. — M‘Ilwraith 
r. Green (1884), 14 Q. B. D. 766 ; 54 L. J. Q. B. 
41 ; 62 L. T. 81, C. A. 

1687. Payment into court with plea of 

tender — Rule not applicable.] — Griffiths v. 
Ystradyfodwg School Board, No. 1639, ante. 

1688. Where no pleadings.] — Where money 

has been paid into court before delivery of defence, 
& accepted by pltf. in satisfaction, within the 
time limited by Ord. XXII., r. 7, there is no juris- 
^ction to order pltf. to pay the costs of deft, 
incurred between the dates of the payment into 
coiut & the acceptance in satisfaction. 

Ord. XXII., r. 7, is applicable to cases in which 
there are no pleadings. 

It seems to me that the Judge acted under 
Ord. XXII., r. 7, but misconstrued its effect. It 
is suggested that the Order does not apply to his 
case ; but I am against this contention. The 
Order was made for the purpose of enabling a deft, 
to pay money into court before defence, so that he 
need not wait for the defence before paying in 
money, which was all he could do under the old 
procedure. It is not accurate to say that the rule 


does not apply to this case because there are no 
pleadings. The rule is general, & does not depend 
on there being a statement of claim. If it does 
apply to this case, it is clear that pltfs. were entitled 
to four days in which to accept the money paid in, 
& to their costs up to the time when they accepted 
the money in satisfaction of their claim. I do 
not agree with the contention that the Order 
gives a discretion to order pltfs. to pay costs to 
deft. The order should have been that pltfs. 
were entitled to their costs up to the time of 
acceptance of the money paid in (Smith, L.J.). — 
Lomer V. Waters, [1898] 2 Q. B. 320, 328 ; 67 
L. J. Q. B. 653 ; 79 L. T. 81, C. A. 

1689. Time for acceptance & notice — Acceptance 
after prescribed period.] — Deft, paid money into 
court in satisfaction of pltf.’s claim, & gave 
notice of such payment to pltf. Pltf. did not give 
notice to the deft, that he accepted the money 
so paid in satisfaction of the claim within four days, 
as required by Ord. XXX., r. 4 [sre, note, R. S. C., 
1883, Ord. XXII., r. 7, swpm], but ho afterwards 
accei)ted that sum in satisfaction : — Held : an 
order might be made giving pltf. his costs. — 
Greaves v. Fleming (1879), 4 Q. B. D. 226 ; 48 
L. J. Q. B. 335 ; 17 W. R. 458. 

1690. Withdrawal of reply.] — Re 

Gordon, Ex p. Navalchand, No. 1664, ante. 

1691. Discontinuance by plaintiff.] — 

In an action commenced by pltf. in June, 1911, 
against deft, ui'ban district council for an injunc- 
tion to restrain a nuisance by sending sewage 
effluent into pltf.’s stream & for damages, the 
statement of claim was delivered in Oct. 1911, &> 
the defence, denying the material allegations in the 
statement of claim, in March, 1912, defts. denying 
all liability, paying on March 12, 1 912, £1 0 into court 
as sufficient to satisfy the claim. The clerk to 
deft, council, in answer to interiogatories on 
Dec. 10, 1912, admitted that on May 18 <te 25, 1911, 
effluent liquid overflow’ed from defts.’ works & 
entered the West Dyke on pltf.'s property. Pltf.’s 
summons dated May 9, 1913, asked that he might 
be at liberty to discontinue the action or that all 
proceedings might be stayed upon the terms (in 
cither case) that the sum of £10 brought into court 
might be paid out to pltf. & that each party should 
bear their own costs of action : — Held : the court 
had no jurisdiction under Ord. XXII., r. 0 (c), 
to make it a term of discontinuing the action that 
pltf. should have the £10 which had been paid into 
court. Such an order would only be made on 
pltf. succeeding at the trial or withdrawal of 
defence. The court had a discretion under 
Ord. XXVI., r. 1, as to how the costs were to be 
borne, but after March 12, 1912, pltf. elected not to 
take the money out of court & defts. were justified 
in preparing for trial. There would be no order as 
to costs down to payment into court, pltf. to pay 
defts.’ subsequent costs. The £10 to be paid out 
to defts. — Doyle v. Brightlingsba Urban Dis- 
trict Council, [1913] W. N. 244 ; 77 J. P. Jo. 328. 

1692. Effect of acceptance — Sum paid In & 
accepted less than amount of claim — ^No estoppel 
as to balance.] — Appellants employed respondent as 
their solicitor in legal proceedings which proved 
abortive, in consequence, as they alleged, of the 
negligence of the respondent. Respondent took 
proceedings in the High Court to recover payment 
from appellants for professional services, & the 
appellants deducted from the amount claimed the 
costs of the abortive litigation & paid the balance 
into court imder r. 376 of the Rules of Civil Pro- 
cedure, “ in satisfaction in full of the claim.” 
Respondent took the money out of court under 
r. 377 ” in full satisfaction of his claim.” 
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Appellants afterwards commenced an action 
against the respondent for damages for his alleged 
negligence in the contract of the legal proceedings 
above mentioned : — Held : respondent was not 
estopped by the former proceedings from dis- 
puting the alleged negligence. — Stephens & Co. 
V. Allen (1921), 91 L. J. P. 0. 32 ; 126 L. T. 458, 
P. C. 

1603. Costs — Plaintiff’s right to costs — Payment 
into court with denial of liability.] — ^Where money 
is paid into court together with a denial of lia- 
bility, & pltf. accepts the sum paid in, in satis- 
faction of his claim, he cannot proceed after four 
days to tax his costs under Ord. XXII., r. 7. — 
Cbosland V. Koutledge, [1883] W. N. 228 ; Bitt. 
Rep. in Ch. 150. 

1694. .] — M‘Ilwraith v. Green, 

No. 1686, ante, 

1696. Sufficient reasons for depriving 

plaintiff — Writ serving no useful purpose.] — In 

cases under R. S. C., Ord. XXX., r. 4 [see, now, 
R. S. C., 1883, Ord. XXII., r. 7], pltf. is entitled 
to his costs unless for sufficient reasons. It is a 
sufficient reason for depriving him if the writ was 
not required to enable him to obtain the money 
paid into court & accepted in satisfaction of 
pltf.’s claim, where, in short, the writ served 
no useful purpose whatever. — Broadhurst v. 
Willey, [1876J W. N. 21 ; Bitt. Prac. Cas. 94 ; 

2 Char. Cham. (^as. 47. 

1696. .] — This was an 

action for £55 9s. id. for goods sold & delivered 
before the writ was issued. Defl. personally 
offered to pltf.'s solicitor to pay that amount less 
a sum of 17s. 9d., which by letter he refused on 
pltf.’s behalf. On June 18, 1878 (same day), writ 
issued, & before appearance deft, paid the amount 
of the claim into court less 11 s. 9d., which pltf. 
accepted. The matter came before the master on 
pltf. bringing in his costs for taxation under Ord. 
XXX., r. 4, which he taxed. Deft, then took out 
a summons to review : — Held : the discretion of 
the court contained in Ord. 1^. (except as therem 
excepted), as pltf. did not come within the excep- 
tions, ought to be exercised, for the writ was not 
required, as pltf. accepted the same sum that was 
offered before action brought. Ordered, that the 
taxation be reviewed, & pltf. be not aUowed any 
costs. — Morris v. Burnett (1878), 65 L, T. Jo. 176. 

1697. Acceptance after prescribed 

period.] — Greaves v. Fleming, No. 1689, ante. 

1698. Recovery of £20 in action of 

contract.] — Where the summons & plaint contains 
several counts upon contracts, & where upon one 
of the counts a sum of £12 is lodged in court, & 
that sum is found by the jury to be sufficient to 
satisfy the claim of the pltf. in respect thereof : — 
Held : (1) pltf. is entitled to recover his full costs 
against the deft., if the jury should find £8 or 
upwards as damages upon some one or more of 
the other counts ; (2) under the foregoing cncum- 
stances pltf. has recovered £20 in an action of 
contract within Common l^aw Procedure Amend- 
ment (Ireland) Act, 1856 (c. 102), s. 97.— Arkins 
V. Armstrong (1869), 17 W. R. 711 (Ir.), 

1699. Application for leave to discontinue 

& accept payment after preparations for trial — 
Plaintiff not entitled to costs— Liability to pay 
defendant’s costs from time of payment in.] — 
Doyle v, Brightungsea Urban District 
Council, No. 1691, ante, 

1700. Payment into court before defence — 

Defendant’s costs Incurred between dates of pay- 
ment in & acceptance — Plaintiff cannot be ordered 
to pay.] — Lombb v. Waters, No. 1688, ante, 

1701. Action against public authority for 


damages on several issues — Payment in as to one 
issue with denial of liability — Scale of costs.] — 

Pltf. sued a public authority for damages on 
several issues. Defts. paid money into court m 
respect of one issue with a denial of liability. 
Pltf. “ proceeded with the action, but ultimately 
accepted the sum paid into court in satisfaction 
of all the issues : — Held : (1) defts. must pay pltf. 
her costs of the issue in respect of which the monev 
was paid in, up to the date of that payment, & 
pltf. must pay defts. their costs of the discontinued 
issues up to that date, & all their subsequeirt 
costs ; (2) defts. were not entitled to solicitor & 
client costs from the date of the payment in, M 
sect. 1 (c) of the Public Authorities JEh*otection Act, 
1893, is confined to cases in which the action is 
“ proceeded with ” to judgment, & does not apply 
to a discontinuance under Ord. XXVI., ^ 
money is paid into court under Ord. XXII. with 
denial of liability & not in satisfaction. 

M^Ilwraith v. Green, No. 1686, ante, 

Smith v, Northleach Rural Council, [1292] l 
Ch. 197 ; 71 L. J. Ch. 8 ; 85 L. T. 449; 50 W. R. 
104 ; 66 J. P. 88 ; 18 T. L. R. 30. 

1702. Payment of costs by defendant— Effect 

of prompt payment.] — C oote v. Ford, No. 1600, 

(lyifp, 

1703. Discretion of court — Claim for 

account.] — NirHOT.s v. Evens, No. 1597, ante, 

1704. Claim for injimction & 


damages.]- 
1705. 


-Moon v, Dickinson, No. 1598, ante, 
-.] — ^YouNG V, Black 


Sluice Comrs. No. 1601, ante, 

1706, Plaintiff ordered to pay defendant s 

costs — Discretion of court.] — The High Court 
jurisdiction in a proper case to order a 

pltf. to pay the costs of an unsuccessful deft., 
although it has no jurisdiction to make a successful 
deft, pay the costs of an unsuccessful pltf. 

At the termination of a tenancy landlords 
claimed from the tenant damages for breach of 
covenant to repair, & to avoid litigaDon, J^be 
tenant, whilst denying liability, offered £56. The 
landlords refusing this offer issued for 

£132, but subsequently took out of court the sum, 
of £55, which the tenant had paid in, with a demal 
of liability. The court ordered the pltfs. to pay 
the dett.’s costs ■.—Held : Ord. XXII., r. 7, of the 
R. S. C., which deals with costs where a pur. 
accepts money paid into court in ^tisfaction of a 
claim, i>roscribing nothing as to a deft, s costs, the 
court, by the Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 50 (1)« . ^ 

LXV., r. ], had jurisdiction to make this order, 
although it might be said to make a succe^ful 
pltf. pay the costs of an unsuccessful deft. there 
being material upon which the court could exercise 
its discretion, the Appeal Court could notjnter- 
fere. — London Welsh Estates, Ltd. v. Phili^ 
(19.31), 100 L. J. K. B. 449 ; 144 L. T. 643 ; 75 
Sol. Jo. 156, D. C. ‘ _ ^ 

1707, Action which could have been com- 

menced in county court — ^Plalntlfl accepting sum 
below prescribed amount — ^No right to costs.]-— 
In an action in the Superior Court for a sum “ not 
exceeding £20 ” deft, paid the full sum claimed 
into court, & pltfs. took the same out in full ^tis- 
f action of their whole cause of action BTeta .* it 
was a sum “ recovered ** in the action within 
13 & 14 Viet. c. 61, 8. 11 ; & pltfs. were conse- 
quently not entitled to their costs. 

Lilucrop (Lilucup) (1862), 1 H. & C. 61^5; 1 
New Rep. 102 ; 32 L. J. Ex. 150 ; 7 L. T. 425 ; 9 

Jur. N. S. 80 ; 11 W. R. 94. 4 

1708, .] — ^By 13 & 14 Vict. 

c. 61, s. 11, if in any action commenced after the 
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Sect, 6. — Acceptance hy plaintiff of money paid in. 
Sects, 6, 7, 8, 9, 10,11 6^12.] 

passing of that Act in a Superior Court, in cove- 
nant, debt, detinue or assumpsit, etc., pltf. shall 
recover a sum not exceeding £20, etc., he shall 
have judgment to recover that sum only & no 
costs : — Held : this enactment applies to a case 
whei-e such an action is brought, & deft, pays into 
court a sum not exceeding £20, which pltf. accepts 
in satisfaction of the action, & therefore pltf. in 
such case cannot recover costs. — B ouujing v, 
Tyt^ (1863), 8 B. & S. 472 ; 82 L. J. Q. B. 86 ; 
9 Jur. N. S. 794 ; 122 E. R. 178 ; sttb nom, Tyler 
V, Bauldino, 1 New Rep. 317 ; 11 W. R. 307. 

1709. .] — ^Wliere a pltf. in 

an Admiralty suit, whose bond fide claim was £300, 
though the demand in his declaration was over 
that sum, sued in a Superior Court (which phrase 
means one of the courts at Westminster), & deft, 
paid money into court under £300, which pltf. 
look out in fuU satisfaction : — Held : under 
31 & 32 Viet. c. 71, ss. 3, 9, pltf. was not entitled 
to bis costs. The amount “ claimed is the 
amount bond fide claimed, & not the amount 
“ demanded,” & the test of the bond fide claim is 
in the money accepted in satisfaction. Money so 
paid into taken out of court is money ” re- 
covered . ” No suggestion on the record is necessary 
deprive pltf. of his costs. The court will take 
judicial notice of the fact that there is a county 
court having jurisdiction. — Hewitt v. C'ory 
(Corey) (1870), I.. R. 6 Q. B. 418 ; 39 I.. J. Q. B. 
279 ; 22 L. T. 6G0 ; 18 W. R. 954 ; 3 Mar. I.. C. 
426. 

.] — Sec (’ounty Courts Act, 1919 (c. 73), 

s. 11. 


Sect. 0.— PAYMENT INTO COURT IN CON- 
SOLIDATED ACTIONS. 

R, S. C., Ord. XXII., r. 8. Where money is paid into Court 
in two or more actions which are consolidated, and the plaint Ilf 
proceeds to trial in one, and fails, the money paid in and the 
costs In all the actions shall be dealt with under this Order in 
the same manner as In the action tried. 


Sect. 7.— PAYMENT INTO COURT BY ONE OF 
TWO OR MORE DEFENDANTS. 

R. S. C., Ord. XXIl., r. 8A. When in an action againat two or 
more defendants money is paid into Court by one or some but 
not all of them in respect of a cause of action for which the 
defendants are sued jointly and the plaintiff accepts the sum 
80 paid in he shall, In addition to giving the notice in the Form 4 
in Appendix B., give notice to the other defendants of his ha^ng 
accepted the money so paid in, and thereupon all further pro- 
ceedings in respect of the joint cause of action, except as to 
costs, shall be stayed, and the Court or Judge may upon applica- 
tion by any party make such order as may appear to be just 
as to the (^sts of the plaintiff and of the defendants (other than 
the defendant or defendants who has or have made the pay- 
incurred in respect of the cause of action 
t plaintiff does not accept 

defendants in respect 
proceeds to trlid and recovers less 
aroount paid into Court, the Court or Judge may make 
appear to be just in respect of the costs of 
plaintiff and the defen- 
made ule pay m?nt defendant or defendants who has or have 

1710. J(^t cause of action — ^Money taken out 
1 y to whole cause of action — 

Liability for costs of defendants not responsible for 
payment in.]— Where several defta. are sued on a 
joint cause of action & one of them pays money 


into court in satisfaction of the claim, pltf., if he 
takes the money out of court, there & then puts 
an end to the whole cause of action, & in a proper 
case he may be ordered to pay the costs of the 
other defts. who were not responsible for payment 
in. — ^B eadon V, Capital Syndicate, Ltd. (1912), 
28 T. L. R. 527 ; 66 Sol. Jo. 636, C. A. 

1711. Alternative claim against two defendants — 
Plaintiff taking out money in full satisfaction — 
Defendant not paying in entitled to Judgment with 
costs.] — In this case pltfs. sued defts. to recover 
certain moneys which pltfs. alleged to be due in 
relation to the charter of a steamship belonging to 
the pltfs. 

When the case originally come on fur trial defts. 
pleaded that they had acted only os agents for 
the CHan IJne Steamers, Ltd., & that even if 
pltfs. made out their claim defts. could not be 
personally liable. Thereupon the court ordered 
that the Clan Line should be joined as a deft., & 
pltfs. amended so as to claim against the original 
defts., & gainst the Clan Line, alternatively. 
The Clan Line admitted liability & paid the whole 
sum claimed into court, & pltfs. took out the money 
so paid in in full satisfaction. The question then 
arose as to the position of the original defts., 
Cayzer, Irvine & Co., who claimed to be entitled 
to judgment, with costs. The case of Beadon v. 
Capital Syndicate, Limited, No. 1710, ante, was 
referred to, but the claim in that case was against 
defts. jointly & not, as here, alternatively. 

The judge, on the facts of the case, decided that 
Cayzer, Irvine & Co. had acted only as agents in 
the matter & that the proper defts. were the Clan 
Line, & he held that the position when the pltfs. 
took the money out of court was the same as if 
they had received payment in satisfaction of a 
judgment against the Clan Line, & tlie other defts. 
had not been sued at all. Cayzer, Irvine & Co. 
were therefore entitled to judgment, with costs, & 
the Clan Line would have such costs as were 
allowed by the loile with regard to payments into 
court. — Reardon Smith Line, Ltd. v, Cayzer, 
Irvine & Co., Ltd. (1929), 46 T. L. R. 146 ; 35 
Com. Cas. 270. 

1712. Separate defences of two defendants — 
Payment in by one exceeding amount ultimately 
recovered — Failure of defence of other defendant — 
Costs.] — Where two defts. are sued, & put in 
separate defences, & one of them has paid money 
into court exceeding the amount ultimately 
recovered in the action, the other deft, cannot 
avaO himself of the payment into court by his 
co-deft. as a satisfaction of the cause of action 
against himself, &, on the failure of his defence, 
pltf. is entitled to have judgment entered against 
him for costs. — Penny v, Wimbledon XJrban 
(Council, [1899] 2 Q. B. 72 ; 68 I.. J. Q. B. 704 ; 
80 L. T. 616 ; 47 W. R. 666, V, A. 


Sect. 8.— PAYMENT INTO COURT IN SATISFAC- 
TION OF COUNTERCLAIM. 

R. S. 0., Ord. XXII., r. 9. A plaintiff, or any person made 
defendant to a counterclaim, may, in answer to a counterclaim, 

S ay money into Court in satisfaction thereof, subject to the 
ke conditions as to costn and otherwise as upon payment into 
Court by a defendant. 

1718. Payment in by plaintiff.] — Pltf. in an 
^tion desired to pay a sum of money into court, 
in satisfaction of a claim made in two paragraphs 
of deft.’s counterclaim, but the Paymaster-General 
refused to issue the necessary direction to the Bank 
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of England to receive the money on the ground 
that the printed form of request for lodgment of 
money authorised for use in the pay office did not 
contam any statement applicable to the circum- 
stances of the case. On a motion ex parte on behalf 
of pltf. for directions as to the payment of the 
money into court : — Held : pltf. was entitled to 
make the payment into court, & a statement which 
was ^plicable to the circumstances of the case 
should be inserted in the printed form of request. — 
Hutchinson v . Barker (1894), 71 L. T. 625 ; 13 
R. 371. 


Sect. 9.— PAYMENT INTO COURT UNDER ORDER 
OR CERTEFICATE— APPROPRIATION OF PAY- 
MENT. 

R. S. C., Ord, XXll., r. 10. Where money is paid Into Court 
In the King’s Bench Division under tlie certificate of a Master 
or Associate, such payment must be expressly authorised in 
such certificate. 

r. 11. Money paid into Court under an 

order of the Court or a Judge or certificate of a Master or 
Associate sliall not i^e paid out of Court except in pursuance 
of an order of the Court or a Judge : Provided that, where 
before the delivery of defence money lias been paid into Court 
by the defendant pursuant to an order under the provisions 
of Order XIV., he may (unless tlie Court or a Judge shall other- 
wise order) by his pleading appropriate the whole or any part 
of such money, and any additional payment if necessary, to 
the whole or any specified portion of the plaintiff’s claim, or 
if he pleads a tender may appropriate the whole or any part 
of the money in Court as payment into Court of the money 


Buant to the preceding Rules of this Order relating to money 
paid into ('ourt, or money paid into Court >^ith a plea of 
tender, as the case may be, and shall be subject in all rc8i)ects 
thereto. 

1714. Money brought into court under R. S. C., 
Ord. XIV. — To abide event — Right of successful 
plaintiff to payment out.] — In an action against 
deft., a widow, on a covenant for payment of 
money entered into by lier when she was a married 
woman, pltf. applied for leave to sign judgment 
under Ord. XIV. An order was made giving deft, 
leave to defend on bringing into court £500, which 
she accordingly did. On the trial of the action the 
judge gave judgment for pltf., but directed that 
the money should remain in court pending an 
inquiry whether deft, had separate property 
available in execution : — Held : tlie meaning of 
the order under Ord. XIV. was that the money 
was to be brought into court to abide the event, & 
pltf. being successful was entitled to have the 
money forthwith paid out to him. — Bird v . 
Barstow, [1892] 1 Q. B. 94 ; 61 L. J. Q. B. 1 ; 
65 L. T. 666 ; 56 J. P. 196 ; 40 W. K. 71 ; 8 
T. L. R. 40 ; 30 Hoi. Jo. 41 , O. A. 


Sect. lO.—NOTICES OF LODGMENT UNDER 
ORDER AND ON REQUEST. 

R. S. C., Ord, XXII., r. 12. In the Chancery Division a person 
making a lodgment under an order shall fortiiwlth give notice 
thereof, by prepaid letter tlirough the post, to the BoUdtor of 
the person on whoso apnllcatlon the order was made, or to such 
person If he has no solicitor, or If the order was made on his 
own application to the solicitors of the other parties appearing 
thereon, or such other parties If they have no solicitors. 

A person making a lodgment on request, other than a lodgment 
under the Trustee Act, 1925, shall forthwith give notice thereof 
In like manner to the solicitor of the other parties to the cause, 
or to such parties if they have no solicitor, or if such lodgment is 
made in a matter to the persons interested (if known), or their 
BoUcitors (if any), stating in each case what the money or 
securities so lodged represent. 


Sect. 11. —STATEMENT AS TO DUTY IN 
PETITION OR SUMMONS. 

R. S. C., Ord. XXn., r. 12A. Eveir petition or summons for 
dealing with money or securities in (lourt, chargeable with any 
duty payable to the Revenue, or the dividends on such securities, 
shall contain a statement whether such duty has or has not 
been paid. 


Sect. 12.— DORMANT FUNDS, ETC. 

R. S. C., Ord. XXII., r. 12B. Every petition or summons for 
dealing with funds which have been placed in the list of dormant 
funds, shall contain a statement that such funds have not been 
dealt with for 1 5 years or upwards, and where such funds shall 
amount to, or exceed in value, 500Z,, a copy of such petition 
or summons shall, unless the Court or Judge shall otiierwlse 
direct, be served on the Official Solicitor of the Court. 

1715. Whether paid out to persons legally 
entitled — In absence of beneficiaries.] — ^A party 
beneficially entitled to one-fourth of a fund belong- 
ing to the estate of a testator who had been dead 
160 years, having obtained letters of administra- 
tion de honis non to testator, filed a bill for an 
account & payment of the whole fund. It appear- 
ing that no part of the fund in question was 
required for the payment of the testator's debts, 
but that the beneficial interest in the other three- 
fourths had passed under the residuary bequest in 
his will, & h^ belonged successively to the estates 
of several persons who were named in the proceed- 
ings, but who were not represented on the record, 
the court ordered one-fourth only to be paid to 
pltf., & the other three-fourths to be paid into 
court, with liberty to any party interested to 
apply, giving notice to the Attorney- General. 

1 cannot think that the court is in the habit of 
handing over property, under these circumstances, 
to the person who has got the legal title. It is 
said, indeed, that the party has a right to bring 
an action at law, & that this court would have no 
authority to interfere. That is perfectly true, but 
it does not at all follow that, in this court, the 
party would obtain possession of the property, 
under those circumstances, in the absence of those 
who are beneficially entitled (Lord Cottenham). 
— Loy V. Duckett (1841), Cr. & Ph. 306, 315; 
5 Jur. 1050 ; 41 E. R. 507, L. 0. 

1716. .] — When a fund in court has 

not been dealt with for a considerable time, pay- 
ment to the bare legal representative of the person 
who became absolutely entitled, will not be made 
in the absence of the parties beneficially interested. 
— Edwards v , Harvey (1863), 32 L. J. Ch. 482 ; 
7 L. T. 662 ; 9 Jur. N. S. 453 ; 11 W. R. 330. 

1717. .] — It is contrary to the practice 

of the High C’ourt to pay out a dormant fund to a 
party legally entitled to it without the beneficiaries 
being before the court. This rule applies notwith- 
standing that the person applying lor payment is 
a judicial factor appointed under Scottish law. — 
Gordon r. Smith (1913), 108 L. T. 951 ; 57 Sol. Jo. 
596. 

1718. Inquiry.] — When stock has 

been transferred to the Commissioners for the 
Reduction of the National Debt, in consequence of 
the dividends upon it not having been claimed for 
ten years, it is not a matter of course to order it to 
be re-transferred to a person who subsequently 
makes out a legal title, upon which a transfer of 
the stock would have been made to him if the ten 
years had not elapsed. 

Where stock had stood in the joint names of 
two persons, of whom one had survived the other 
upwards of ten years, but had not, during that 
time, claimed any dividends, the court would not, 
upon the petition of the widow & personal repre- 
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sentative of the survivor, order the stock to be 
transferred into her name, or into the names of 
the two deceased persons ; but directed the master 
to in(iuire who was entitled to the stock, with liberty 
to state special circumstances. — JEx p. Ram (1837), 
3 My. & Cr, 25 ; 1 Jur. 668 ; 40 W. R. 833, L. C. 

^ 719 , Stock had been trans- 

ferred by the bank to the Commissioners for the 
Reduction of the National Debt, under the pro- 
visions of 56 Geo. 3, c. 60. It had been standing 
in the name of a testator at the time of his death 
in 1843. The court declined to order payment of 
the dividends transfer of the stock to the 
personal representative of the deceased without 
a previous inquiry. 

The dilhculty which presents itself to my mind 
is, that the parties benelicially entitled having 
been in ignorance of their right t<^ this fund for 
so long a period of seventeen yeai's, might not 
know of it now (Wood, V.-C .). — He Molony (1860), 
1 John & H. 249 ; 3 L. T. 465 ; 9 W. R. 68 ; 70 
E. R. 740 ; nom. Re Malony, 7 Jur. N. S. 42. 

1720. .] — ^An administrator peti- 

tioned for transfer & payment to him of funds in 
court which belonged absolutely to the intestate 
who died many years ago, & which had remained 
standing to his separate account & had not been 
dealt with for thirty-six years. The Master of the 
Rolls declined to order payment to the petitioner, 
& directed an inquiry as Uj the next-of-kin. On 
appeal the court directed notice to be given to the 
next-of-kin, Hi this having been done ordered 
transfer & payment to petitioner. — Pkacock v. 
Saggers (1802), 4 De G. F. & J. 406 ; 45 E. R. 
1240. 

1721. .] — Stock standing in the 

name of an owner who died in 1791 had been 
transferred to the Commissioners for the Reduction 
of the National Debt, in consequence of unclaimed 
dividends, & upon a petition under 56 Geo. 3, 
c. 60, by a person claiming to be the owner’s legal 
personal representative, & as such entitled to the 
fund, the usual inquiry was directed whether 
petitioner was such legal personal representative, 
& if so, who were the persons entitled to the fund. 

The chief clerk had certified that the persons 
entitled were seven in number, of whom the first 
was entitled, as executrix of the surviving executor 
of a testatrix who died in 1837, to six twenty- 
fuurtli shares ; the second was entitled, as per- 
sonal representative (when constituted) of an 
owner who died in 1807, to six shares ; a third, 
as administratrix of an intestate who died in 1871, 
to three shares ; a fourth, as administratrix of an 
intestate who died in 1825, to three shares ; a 
lifth, as administrator (& as attorney & for the 
use benefit of a daughter & the widow) of an 
intestate who died in 1862, to two share® ; a sixth, 
as administrator of an intestate who died in 1829 
to two shares ; & the seventh, as the executrix 
of a testator, petitioner, who died in Nov. 1883, 
since the presentation of the petition, to two shares. 

The court upon summons to vary, directed the 
beneficial title to be inquired into as regarded all ' 
the shares to which the legal personal repre- ' 
sentatives of persons who died before 1871 were | 
entitled. — Ex parte Roskrow, [1885] W. N. 3. 

1722. Rule not applicable to trusts.] — 

The general rule that beneficiaries are required to 
be served where the deceased through whom they 
claim has been dead for more than ten years does 
not apply to a case where a trust exists, & the 
trustees of the will of the deceased person still 
have active duties to perform. In such a case 


payment out to the trustees may be ordered 
without notice to the beneficiaries, even though 
the deceased has been dead for more than ten 
years, unless the circumstances make it desirable 
that the beneficiaries should be before the court. — 
Re IIOLT, Ex p. London County Council (1919), 
Yearly Supreme Court Practice. 

1723. Strict proof as to persons beneficially 

interested.] — ^Where a fund has been for many 
years standing in court without any application 
being made respecting it, the court will not order 
it to be paid to the pei*sonal representative of the 
person to whose account it is standing, without 
strict proof who are the persons beneficially 
interested in it. It is not enough to prove the 
legal title of the personal representative, & to 
show that there are persons beneficially interested 
in the fund. But when in such a case application 
is made for payment out of court of a fund, which 
is successful only as to part of it, the costs of all 
parties to the application will be ordered to bo paid 
out of the whole fund. — Samson v. Samson, 
Larkins v. Samson (1870), 39 L. J. Ch. 682 ; 22 
L. T. 467 ; 18 W. R. 630, C. A. 

1724. Fund bequeathed to Infants — Applications 
by executors twelve years after testator’s death.] — 
On a bill by an executor filed twelve years after 
testator’s death to recover a fund belonging to 
testator, it appearing that testator’s debts were 
paid, & that the fund was bequeathed to infants, 
the court refused to have it transferred to the 
executor, but secured it in court for the benefit of 
the infants.— Orrok v. Binnky (1822), Jac. 523 ; 
37 E. R. 948. 

1725. Apportionment on bankruptcy.] — This was 
a petition by the official assignee, in respect of 
matters of bankruptcy adjudicated on prior to 
the commencement of the Bankruptcy Act, 1869. 

Pratt V. Willis was a creditors’ suit, instituted 
in 1834, to administer the estate^ of .1. W., then 
deceased. It was certilif‘d in that suit that R. T. 
was a large creditor. He had received a small 
dividend. The suit of Prait v. Willis abated, & 
was revived in 1872 by the suit of Gray v. Willis. 
There was now standing to the credit of Gra^j v. 
Willis a sum of money, part of which had been 
certified to belong to the estate of R. T. 

R, T. was adjudicated bankrupt in Nov. 1848 ; 
the bankruptcy was still x>ending ; by an order 
made in bankruptcy in Nov. 1894, petitioner 
was appointed sole assignee of the estate of R. T. 
The funds in court to the credit of Gray v. Willis^ 
not having been dealt with for fifteen years, had 
been placed in the list of dormant funds. 

The petition prayed that the funds might be 
apportioned, & the amount due to the este^te of 
R. T. might bo paid to the petitioner. The 
etition was supported by an affidavit made 
y the petitioner containing the following para- 
gi*aph ; “ Debts amounting to £14,666 6s. 6d. were 
proved in the bankruptcy of R. T., & two indi- 
viduals amounting together to Is. 6 id. in the 
pound, & no more, have been declared. The 
creditors who proved in the said bankruptcy, or 
their representatives, or some of them, or their 
representatives, are to be found, & are prepared to 
receive any further dividend which may be 
declared in the bankruptcy, & your petitioner has 
recently had inquiries from one of such creditors 
as to the payment of any further dividend.” It 
appeared that the amount now asked to be paid 
out would not exceed 6s. in the pound on the 
debts proved in the bankruptcy of li. T. 

Counsel for the official solicitor objected to 
payment out without stricter proof that there 
were actual creditors in a position to be paid. 
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Peacock Saggers, No. 1720, arvle; In re Malony, 
No. 1719, ante ; &> Loy v. Duckett, No. 1715, ante, 
were referred to. 

The judge said ho would order a transfer of 
apportioned funds to the credit of the bankruptcy. 
— I^ATT V, Willis, Gray v. Willis, [1895] W. N. 9. 

1726. Revival of proceedings for payment out.] 
— This was a petition of payment out of court of a 
fund standing to the general credit of the cause. 
The suit was originally instituted to compel a 
trustee to make good a trust fund ; the trustee 
submitted to the claim, & paid the whole fund into 
court. No decree was ever made, but successive 
orders were made for payment of the dividends to 
successive tenants for life. The suit had completely 
abated by the death of all the parties thereto. 
In order to establish the title of the petitioner to 
the corpus, it was necessary to prove the death 
of S. R., alleged to have taken place at Macclesfield, 
on Feb. 1, 180.S. The evidence consisted of an 
extract from the register of deaths, & the usual 
affidavit of identity. By the last order directing 
payment to a tenant for life, general liberty to 
apply was reserved. 

The old rule was that a ccrtilicate of burial 
should be produced ; & although the certilicate of 
death was receivable as evidence under the Act 
of Parliament, & must therefore be received, still 
the court is not bound to act on that alone. The 
certificate of death ought in ordinary cases to be 
corroborated either by the affidavit of some one 
who can speak to the burial, or otherwise ; & in 
the present case I would like to have tlie burial 
certificate. As to the abatement, for such a pur- 
pose as the present, revivor, generally speaking, 
is unnecessary, unless further consideration is 
reserved ; & here it is clearly unnecessary (Lord 
Selbobnk, O.). — Riseley v. Sheppard (Shepherd), 
[1873] W. N. 150 ; 21 W. R. 783, C. A. 

1727. .] — J. C\, by his will, bequeathed 

one-third of his residuary estate upon trust for 
the benefit of his daughter, M. A. B,, for life, Ac 
after her death for her children in equal shares, tf> 
be vestc'd in sons at 21, and in daughters at that 
age or t)n marriage ; another third upon similar 
trusts for the benefit of his daughter E. Ac her 
children ; & the remaining third upon similar 

trusts for the benefit of his daughter D. ; & there 
were gifts over in the event of liis daughters’ 
cliildren not attaining vested interests in the shares. 

Shortly after the death of testator two of the 
children of E. E. instituted a suit of Edwards v. 
Winkworih for the administration of the estate, 
Ac a decree was made, under which the residuary 
estate was ascertained and brought into coui’t, i 
in 1848 an order was made by which one-third 
of the income of the fund in court (which stood to 
the general credit of the cause) was ordered to be 
paid to each of the tenants for life. Since 1848 no 
order had been made in the suit. E. died in July, 
1872, having had children who attained vested 
interests in the fund in court. Some of these 
children had died subsequently to 1848 ; others 
had married Ac assigned their shares. The executor 
of the testator & one of defts. to the original suit 
had since died. Under these circumstances an 
application for the common order of revivor Ac 
supplement was refused by the Master of the Rolls, 
who was of opinion that a bill was necessary. A 
bill was accordingly filed by the surviving children 
of A. E. (including one of the original pltfs. who 
had married Ac settled her share). The bill prayed 
(amongst other things) that defts. on being served 
might be bound by the proceedings in the court. 

Counsel moved for leave to enter a memorandum 
of service pursuant to Cons. Ord. X., r. 12. 


The only thing which remains to be done in the 
suit is to divide the fund ; this might have been 
done on petition without the suit being revived, Ac 
I must therefore decline to assist pltfs., Ac I refuse 
leave (Lord Selborne, C.). — Schram v. Baker, 
[1873] W. N. 78. 

1728. After 160 years.] — Order made 

giving the applicant liberty to carry on the pro- 
ceedings which had been dormant for 150 years, 
for the purpose of applying for payment of the 
fund out of court to him, 

H. A., by his will, made in 1743, gave all his 
real Ac personal property to M. upon trust for sale 
Ac pajment of his debts, directed the surplus, if 
any, to be paid to his widow Ac appointed M. V. & 
O. (who was the testator’s heir-at-law) his execu- 
tors. F., a bond creditor of the testator for £100 
Ac interest, having sued M. at law, a suit was 
instituted by M. against V. Ac O. (who ^one had 
proved the wiU) Ac the testator’s widow for 
administration of the testator’s estate. A creditor’s 
administration suit was also instituted at the same 
time against V., M., A., Ac the testator’s widow. 
The defts., by their answer in these suits, had 
admitted the claim of F. In 1746 a decree was 
made for general administration, reserving the 
widow’s right of dower Ac directing the testator’s 
personal Ac real estate to be sold Ac the proceeds 
applied in payment of his debts, those of specialty 
in priority to those of simple contract. By an 
order made in 1753, it was ordered that £430, 
being the proceeds of the sale of testator’s real 
estate, should be paid into court to the credit of 
the causes Ac invested. No further steps had been 
taken in the suits Ac F.’s debt had never been 
satisfied. The legal personal representative of F. 
asked for an order of revivor with a view of 
enforcing payment of F.’s claim out of the £430 
in court. The legal representatives of testator, 
testator’s heir, Ac his widow had been traced At 
ascertained, & such representatives had been 
served with notice oC the present application. 
The legal representatives of the pltfs. in the suits 
had not been ascertained. 

The court still holds the fund in question. To 
hold that the lapse of time is a reason for refusing 
the order would be tantamount to saying that the 
court is going on keeping the money for ever, 
notwithstanding that it has decreed that the 
money is to be applied in payment of debts. The 
rule is that the court in such matters has a dis- 
cretionary power. The order will be that applicant 
should be at liberty to carry on the proceedings 
so far as necessary for the purpose of dealing with 
the funds in court, but not further or otherwise. 
The order will also be postdated a month in order 
to give the parties against whom the proceedings 
are to be carried on the opportunity of making 
any objection to it (Ohitty, J.). — Micklethwaite 
V. Vavasour (1893), 9 T. L. R. 376 ; 37 Sol. Jo. 
386. 

National debt — Re-transfer of unclaimed stock 
Ac dividends.] — See Revenue, Vol. XXXIX., 
pp. 310, Nos. 853 et seq. 


Sect. 13.— TRANSMITTING MONEY IN REMITTED 
ACTIONS. 

R. 8. C., Ord. XXII., r. 13. Where an action has been remitted 
from the High Court of Justice to a County Court, the Registrar 
of the County Court to which the action has been remitted 
shall, on the request of either party to the action, apply to the 
Paymaster General (such application to be in the Form in the 
appendix to these Rules (which may be cited as Form No. 4a 
in Appendix B.), or as nearly as may be) to transmit any money 
standing to the credit of the action, to the said Registrar, and 
thereupon such money shall be so transmitted. 
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Sect. 14.— INFANTS AND PERSONS OF UNSOUND 

See R. S. C., Ord. XXII., rr. 16, 16 (Yearly 
Supreme Court Practice). 

1729. Person of unsound mind — Action to 

it to next 


Sect. 18.-~ADM1RALTY ACTIONS. 

R. S. 0.» Ord. XXII., r. 19. All money pftld into Court in 
Admiralty actions proceeding In the Admiralty Begistry or in 
the District Eegistries of the High Court at Liverpool or Man- 
chester shall be paid to the account of the Accountant General 
of the Supreme Court at the Law Courts Branch of the Bank 
of England or at the Bank of England at Liverpool or Man- 


unsound mind not so found, suing by W., her 
brother &: next friend, to recover a legacy of £600 
bequeathed to her by D. deceased, whose executor, 
T., had, it was alleged, retained the legacy on behalf 
of A: to the use of pltf. T. died in April, 1906, & 
deft., R., was the sole executrix & universal 
legatee under his will. The only property of pltf. 
was a small investment that product £2 a year, 
&: the legacy. For many years prior to his death 
T. had supported pltf., & she had resided with liim 
A since his death she had resided with & been 
maintained by deft., until .Tune last. Deft, con- 
tended that the amount due to T.’s estate for the 
maintenance of pltf. greatly exceeded the sum of 
£500. The parties had agreed to stay all pro- 
ceedings in the action on payment of £160 by the 
deft, to W. as the next friend of pltf., & now applied 
for sanction of the court. No proceedings in 
lunacy were pending. 

I sanction the compromise, A under the cir- 
cumstances I will order payment of the £160 to the 
next friend on his undei*taicing to apply it for the 
future maintenance of pltf. at the rate of 8s. a 
week as from Jime last (Nevili.e, J.). — Be Ryan, 
Ryan r, Ryan, [1911] W. N. 56 ; 130 L. T. Jo. 
460. 

.] — See, generally. Lunatics & Persons 

OF Unsound Mind, Vol. XXXIII., pp. 230 ct 
seq. 

Infants — Compromises & consents.] — See 

Infants & Children, Vol. XXVTII., pp. 328, 
Nos. 1966 et seq. 


Sect. 15.-~INVESTMENT OF CASH UNDER CON- 
TROL OF COURT. 

See R. S. C., Ord. XXII., r. 17 (Yeai4y Supreme 
Court Practice). 

Investment of trust funds.] — See Trusts, Vol. 
XIJII., pp. 926 et seq. 


Sect. 16.-~SERVICE OF APPUCAHON FOR CON- 
VERSION OF STOCKS. 

See R. 8. C., Ord. XXII., r. 18 (Yearly Supreme 
Court Practice). 


Sect. 17.— DISPENSING WITH ADMINISTRATION. 

Where the estate of a deceased 
person who has died intestate is entitled to a fund or to a share 
of a fund fo^ not exceeding 1001 , and It is proved to the 
of the Coi]^ or a Judge that no administration has 

Ws assets do 

the^Courf^oT^^T' of such decLsed^^rson^ls eSlt?^ 
v5 ® S'lch fmld or share of b 

transferred, or delivered to the person who, 
being a ^widower, widow, cMld, father, mother! ' 

B ster of the deceased, wonld be entitled tc ‘ 

tion to the estate of such deceased person. 


Executors & Administrators, 
XXIII., pp. 176, Nos. 1962 et seq. 


Vol. 


r. 20. Money paid Into Court In an 

Admiralty action shall not be paid out of Court except In 
pursuance of an order of the Court or a Judge, 

r. 21. A solicitor desiring to prevent 

the payment of money out of Court In an Admiralty action 
shall file a notice, and thereupon a caveat shall be entered In a 
book to be kept In the Admiralty registry called the “ Caveat 
Payment Book.’* 

See Admiralty, Vol. I., pp. 186, Nos. 979 et seq. 


Sect. 19.— PAYMENT IN NOT TO BE COMMUNI^ 
CATED TO JURY. 

R. S. C., Ord. XXII., r. 22. Where a cause or matter is tried 
by a Judge with a Jury no communication to the Jury shall bo 
made until after the verdict is given, either of the fact that 
money has been paid into Court, or of the amount paid in. 
The Jury shall be required to find the amount of the debt or 
damages, as the case may be, without reference to any payment 
Into Court. 

1780. Opinions on value of rule — “ Salutary & 
has worked well.’’] — I come to the conclusion 
that the rule [Ord. XXII., r. 22], which in my 
opinion is most salutary Sc was worked well, relates 
merely to procedure, & consequently is not ultra 
vires (IjOPES, L.J.). — Williams v. Goose, [1897] 
1 Q. B. 471 ; 66 L. .1. Q. B. 346 ; 76 L. T. 143 ; 45 
W. R. 308; 13T. L. R.248; 41 Sol. Jo. 311, C, A. 

1731. “ Foolish & works very Incon- 

veniently.”] — Pltf. claimed damages for libel from 
a retired publican. Deft, admitted that he pub- 
lished the words complained of, but said he did not 
intend them to bear the construction put upon 
them by pltf. In opening the proceedings counsel 
stated to the jury that deft, had paid money into 
court. Objection was raised as being contrary 
to the Ord. XXII., r. 22. 

That is so, but in my opinion the rule is a very 
foolish one, & works very inconveniently. It 
would be much better that the jury should know 
when money is paid into court. As, however, 
counsel has now informed the jury, we may as well 
“ go the whole hog ” & tell them the amount (To 
the jury)— Gentlemen, deft, has paid £5 into court, 
& he says that it is sufficient to satisfy pltf.’s 
claim (Lord Russell of Kiixowkn, C.J.). 

The jury found for pltf., damages one farthing. 
Judgment was given accordingly, his lordship 
directing that £4 10s. llfd. of the £6 paid into 
comt &ould be repaid to the deft. — K lah- 
BOROWSKi V. Cooke (1897), 14 T. L. R. 88. 

1782. Rule not ultra vires.] — ^Williams v. 
Goose, No. 1730, ante. 

1788. Rule applicable where liability admitted.] 

— In an action for personal injuries, defts. admitted 
liability & paid a sum into court. During the 
case a discussion arose as to whether in these cir- 
cumstances the amoixnt might be mentioned to 
the jury, or whether the rule as to its not being 
mention^ only applied where the payment in 
was accompanied by a denial of liability. 

The judge havii^ looked at the rule (Ord. 
XXII., r. 22), said that he thought that the better 
view was that it should not be mentioned. 

The jury found a verdict for pltf. for £250. 
Judgment accordingly. The amount paid into 



Part XXVIII. — ^Discontinuance op Action or Withdrawal of Part. 499 


court was mentioned as £101. — Jaques v. South 
Essex Waterworks Co. (1904), 20 T. L. R. 663. 

1784. Jury informed by counsel that money 
paid into court — ^Amount paid in communicated by 
judge to Jury.] — Klamborowski v. Cooke, No. 
1781, ante, 

1785 . action claiming damages 

for libel. 

It appears to me that there is a plea under Lord 
Campbell’s Act ; it is nonsense to ask the jury 


whether proper amends have been made without 
telling them what amends have been made. I 
think the rule of court as to not telling the jury 
what money has been paid into court does not 
apply in such a case (Lord Russell op Killowen, 
C.J.). — Macjkbnzib V. Harris (1896), Times, 
July 31. 

Actions for libel & slander-^-Apology with pay- 
ment into court.] — See Libel A: Slander, Vol. 
XXXII., pp. 186, 187, Nos. 2289-2293. 


Part XXVIII. — Discontinuance of Action or Withdrawal of 

Part. 


Sect. 1.— WITHOUT LEAVE. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXVI.f r. 1, The plaintiff may, at any time 
before receipt of the defendant's defence, or after the receipt 
thereof before taking any other proceeding in the action (save 
any interlocutory application), by notice in writing, wholly 
discontinue his action against all or any of the defendants or 
withdraw any part or parts of his alleged cause of complaint, 
and thereupon he shall pay such defendant’s costs of the action, 
or, if the action be not wholly discontinued, the costs occasioned 
by the matter so withdrawn. Such coats shall be taxed, and 
such discontinuance or withdrawal, as the case may be, shall 
not be a defence to any subsequent action. Save as in this 
Rule otherwise provided, It shall not be competent for the 

{ )laintiff to withdraw the record or discontinue the action without 
eave of the Court or a Judge, but the Court or a Judge may 
before, or at, or after the hearing or trial, upon such terms as to 
costs, and as to any other action, and otherwise, as may be just, 
order the action to be discontinued, or any part of the alleged 
cause of complaint to be struck out. Tlie Court or a Judge 
may, in like manner, and with the like discretion as to terms, 
upon the application of a defendant, order the whole or any 
part of his alleged grounds of defence or counterclaim to be 
withdrawn or struck out, but it shall not be competent to a 
defendant to withdraw Ids defence, or any part thereof, without 
such leave, 

1786. Before appearance — After motion for 
injunction by plaintiffs.] — Pltf. in the action 
served defts., by leave of the court, before they had 
appeared to the writ, with notice of motion for an 
injunction to restrain them from selling goods under 
a bill of sale. The motion was heard & refused, 
the costs being made costs in the action. Pltf. 
then discontinued the action, defts. still not having 
appeared to the writ : — Held : pltf, should pay 
defts. the costs of the action, although they had 
not appeared. — M oore v . Southern Counties 
Deposit Bank, [1889] W. N. 166, C. A. 

1787. After receipt of defence — Before taking 
any other proceeding — ^Money paid into court.] — 
In an action by the holder against the acceptor 
& the drawer of a bill of exchange, the acceptor 
paid money into court in satisfaction of the claim, 
while the drawer delivered a defence denying lia- 
bility, A set up a counterclaim. Pltf., after 
receipt of the defence, paid into court the amount 
of the coimterclaim, A took out of court the amount 
paid in by the acceptor, A then gave the drawer 
notice of discontinuance : — Held : pltf. had not 
“ taken any proceeding in the action after receipt 
of the defence ” such as to prevent him from giving 
notice of discontinuance. — Spincer v . Watts 
(1889), 23 Q. B. D. 360 ; 68 L. J. Q. B. 383 ; 61 
L. T. 711 ; 37 W. R. 676 ; 6 T. L. R. 670, 0. A. 

1788. Delivery of amended statement 

of claim.] — ^A notice of discontinuance in an 
action for infringement of a patent was held to 
be bad, which had been given after defts. had 


delivered a defence, A after pltfs. had delivered 
an amended statement of claim, the amendment 
not being merely formal. — V ickers, Sons A 
Maxim, Ltd. v. Coventry Ordnance Works, 
Ltd., [1908] W. N. 12 ; 26 R. P. C. 207. 

1789. Necessity for possibility of defence.] — 
This was an application for costs, as of an 
abandoned motion, of an originating motion under 
sect. 90 of the Patents, Designs A Trade-Marks 
Act, 1883, which was subsequently discontinued, 

A for the costs of the present application. On 
Aug. 4, 1891, A. Waterworth served upon S. 
Dyson A the Comptroller- General of Patents an 
originating notice of motion under Patents, 
Designs A Trade-Marks Act, 1883, s. 90, for the 
rectification of the register by removing there- 
from a certain trade-mark registered in the name 
of S. Dyson. On Nov. 4, 1891, Waterworth 
served upon the same persons a notice that he 
wholly discontinued the originating motion, 
Dyson’s solicitors replied that Ord. XXVI., 
r. 1, did not apply to the case of an originating 
notice of motion, A that counsel would appear in 
court A ask for the costs. 

North, J., doubted whether Ord. XXVI., r. 1, 
did apply to the present case, or to any proceed- 
ing to which a defence could not be delivered, A 
allowed the costs of the present application, as 
well as those of the abandoned motion . — Re 
Dyson’b Tkade-Mark (1891), 65 L. T. 488 ; 36 
Sol. .To. 42. 

1740. Co-plaintiffs — Right of some to discontinue 
— Separate claims.] — Two pltfs., a mother A 
daughter, brought an action for libel against the 
defts., each making a separate claim for damages. 
Before the pleadings were closed, but after defence, 
the daughter, through her solicitors, gave notice 
to the defts.’ solicitors that she did not wish to 
proceed further with it, A that the action should 
proceed as if she had not been joined as pltf. 
The action resulted in a verdict in favour of the 
continuing pltf. for one-farthing damages, A the 
learned judge declined to deprive her of costs : — 
Held : (1) the daughter was entitled to withdraw 
her claim without leave, but the judge had a dis- 
cretion with regard to the costs ; (2) there must be 
judgment for the continuing pltf., the mother, 
with costs including the general costs of the action, 
but defts. were to deduct one-half of pltf.’s costs 
up to the date of the receipt of the notice of with- 
drawal, A defts. were entitled to judgment against 
the daughter with such extra costs as they might 
have incurred by reason of her joinder as pltf. A 
they were to be at liberty to set off such extra costs 
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against the costs payable to the continuing pltf. 
the mother. — Kino v. Sunday Pictorial News- 
papers (1920), Ltd. (1924), 133 L. T. 397, 398 ; 
41 T. L. R. 229. 

-.y—See, alao. Nos. 1760, 1761, post. 
Effect of discontinuance on counterclaim.] — See 

Set-off & Counterclaim, ^'ol. XL., pp. 428, 429, 
Nos. 506-508. 


Si’B-SECT. 2. — Notice op Liscontinitance. 

1741 . Sufficiency of — Solicitor’s letter.] — “ . . . 

the pJtf.’s solicitors wrote the letter fa letter 
informing deft, tliat they did not propose to 
prosecute the action any further against him as 
far as the pltf.’s claim was concerned] which was 
relied upon as notice of discontinuance of the 
action. ... I think that the letter may be re- 
garded as a sufficient notice of discontinuance ” 
(Lindley, L.J.).— Spincfax v. Watts (1889), 23 
Q. B. D. 350, 352 ; 61 L. T. 711 ; 5 T. L. R. 570, 
C. A. 

1742 . .] — Njchol V. Fearby, Nichol 

V. Robinson, No. 1772, post. 

1743 . Intention to discontinue after 

acceptance of money paid into court.] — In an 

action for an injunction & damages for a nuisance, 
pltf. moved for an interlocutory injunction. On 
the hearing of the motion no order was, by con- 
sent, made, except that the costs were to be costs 
m the action. Lefts, by their defence denied 
liability, but paid money into' court in respect of 
their claim for damages. Pltf. accepted the 
money in satisfaction of his claim for damages, & 
wrote to deft.’s solicitors that he sliould discon- 
tinue the action, & take out of court the amount 
paid in tax his costs. Pltf. then took out a 
summons for taxation of his costs of the action, 
A defts. also took out a summons that pltf. do pay 
them their costs of tiie action, including their 
costs of the motion for an injunction, such costs 
to be taxed, on the ground that pitf.’s letter was 
a notice of discontinuance of the action ; — Held : 
pitf.’s letter was not a notice of discontinuance so 
as to entitle defts. to their costs under Ord. 
XXVI., r. 1 . — Moon r. Dickinson (1890), 63 L. T. 
371 ; 38 W. R. 278. 

.j — alao, Admiralty, VoL I., 

p. 194, No. 1084 ; 8 et-off A; Counterclaim, 
Vol. XL., p. 429, No. 507. 

1744 . Letter to Judge.] — N ichol v. Fearby, 

Nichol v. Robinson, No. 1772, post. 

1745 . Acceptance of money paid into court 

— Money paid for one of several breaches or issues 
• — “ In full satisfaction.”] — In an action for 
breach of contract assigning two distinct breaches, 
defts. pleaded denying the breaches, & alterna- 
tively paid money into couit with regard to one 
of the breaches. Pltfs. gave notice under Ord. 
XXII., r. 7, that they accepted the money paid 
into court in full satisfaction of the causes of action 
in the statement of claim : — Held : by accepting 
the money paid into court, in satisfaction of all 
their causes of action pltfs. had in effect discon- 
tinued or withdrawn the action as to the breach, 
in respect of which the money was not paid m. — 
M‘Ilwraith V. Green (1884), 14 Q. B D 766 • 
54 L. J. Q. B. 41 ; 52 L. T. 81, C. A. ‘ 

^ ^ ]-“Pltf. sued a 

pubhe authority for damages on several issues. 
Deft-s. paid money into court in respect of one 


issue, with a denial of liability. Pltf. “ proceeded 
with ” the action, but ultimately accepted the 
sum paid into court in satisfaction of all the 
issues ; — Held : (1) defts. must pay pltf. her costs 
of the issue in respect of which the money was paid 
in, up to the date of that payment, & pltf. must pay 
defts. their costs of the discontinued issues up 
to that date, & all their subsequent costs ; (2) 
defts. were not entitled to solicitor & client costs 
from the date of the payment in, as sect. 1 (c) 
of the Public Authorities Protection Act, 1893, 
is confined to cases in which the action is “ pro- 
ceeded with ” to judgment, Sc does not apply to 
a discontinuance under Ord. XXVI., r. 1, where 
money is paid into court under Ord. XXII. with 
denial of liability & not in satisfaction. — Hmith v. 
Northleach Rural Council, [1902] 1 Ch. 197 ; 
71 L. J. Ch. 8 ; 85 L. T. 449 ; 50 W. R. 104 ; 66 
J. P. 88 ; 18 T. L. R. 30. 

Acceptance of money paid into court.] — See 
Part XXVII., Sect. 5, p. 492, ante. 


Sub-se<’t. 3. — Taxation and Payment of 
Defendant’s Costs. 

1747. What costs allowed.] — Upon texation of 
the costs of a motion where a notice of withdrawal 
is given, the taxing masters will allow the costs 
of all work in preparing, briefing, or otherwise, 
relating to affidavits or pleadings, reasonably 
Sc properly & not prematurely done, down to the 
time of the giving of the notice which stops the 
work ; but tlie taxing masters will have regard 
to the circumstances of each case, & will decide 
whether the work was reasonable proper. Sc 
whether the time for doing the same had arrived. 
The same principles will be applied in taxing costs 
<m a discontinuance of an action. Sc the practice 
in that respect has not been altered since the 
Judicature Acts. — Harrison v. Leutner (Leut- 
NOR) (1881), 16 Ch. D. 559 ; 50 L. J. Ch. 264 ; 44 
L. T. 331 ; 29 W. R. 393. 

1748. .] —On a summons, under Ord. 

XIV., for the payment of a sum of money, the 
master ordered the deft, to pay money into court 
as to part of the claim. Sc gave leave to defend as 
to the remainder. After issue joined, the pltf. 
discontinued the action. The taxing master gave 
the deft, the whole costs of the action from the 
beginning. On appeal for review of taxation : — 
Held : the costs were not governed by Ord. 
XXVI., r. 1 , but were in the discretion of the court, 
under Ord. LXV., r. 1 , & that the pltf. was entitled 
to his costs up to the time of payment into court. — 
Suckling v. Gabb (1887), 36 W. R. 175. 

1749. .] — Upon the discontinuance of an 

action by the pltf., it is for the taxing-officer, in 
exercise of the discretion conferred on him by the 
Rules of the Supreme Court, to allow or dis^ow 
to the deft, his costs of getting up evidence in 
anticipation of Sc before receiving notice of trial 
from the pltf., any rules to the contrary which 
existed before 1875 being abrogated so far as they 
are inconsistent with the new loiles. — Windham 
V. Bainton (1888), 21 Q. B. D. 199 ; 57 L. J. Q. B. 
619 ; 36 W. R. 832. 

1760. .] — Moore v. Southern Counties 

Deposit Bank, No. 1736, ante, 

1761 • .]— Smith v. Northleach Rural 

Council, No. 1746, ante. 

1752, ,] — ^After a defence had been de- 
livered in an action Sc shortly before the trial, 
defts. obtained leave to amend the defence by 
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inserting a now plea, pltf. to have the costs ** of 
& occasioned by the amendment/* Pltf. there- 
upon, being advised that the new plea was fatal 
to his claim, discontinued the action, & was 
ordered to pay defts.’ costs. Upon taxation the 
master gave defts. the general costs of the action, 
but gave pltf. the costs after the original defence 
down to the date of the amended defence. The 
judge at chambers reversed this order, giving defts. 
the costs in question : — Held : these were not costs 
“ of & occasioned by the amendment,** & defts. 
were entitled to them. — Sidebottom v. Hooton 
Park Club, Ltd. (1902), 18 T. L. R. 453, C. A. 

1763. .] — King v , Sunday Pictorial 

Newspapers (1920), Ltd., No. 1740, mitc, 

.1 — See, also, Admiralty, Vol. I., p. 194, 

Nos. 1085, 1080; Patents, Vol. XXXVI., pp. 
837-838, Nos. 3228, 3235, 3243. 

Sec, also. Sect. 2, sub -sect. 2, post. 

Judgment for costs — Right of defendant .] — Sec 
R. S. C., Ord. XXVL, r. 3, p. .504, post. 


Sect. 2.— WITH LEAVE. 

SuB-M:rT. L— In Cenerai-. 

See R. S. (\, Ord. XXV’^J., i*. 1, p. 499, ante. 

1754. Necessity for leave— At trial.] — Under tlio 
existing rules of procedure pltf. cannot elect to bo 
nonsuited. If ho wishes to discontinue the action 
at the trial, the only way in which ho can do so 
is by discontinuance by the leave of the judge 
under Ord. XXVL, r. 1 , — Pox v. Star Newspaper, 
Ltd., 11900] A. C, 19; (59 J. Q. B. 117; 81 
L. T. 5(52 ; 48 W. R. 321 ; 10 T. L. R. 97 ; 41 
Sol. Jo. 11(5, 11. L. 

1755. Proceeding after defence received — 

Delivery of reply.] — In an action to restrain the 
alleged infringement ('f a iDatent, pltf., after 
delivering a reply, discovered that he ran a risk 
of failing in the action if it were continued without 
correcting the patent, A applied for leave to dis- 
continue the action : — Held : the leave ought only 
to be granted on the terms that pltf. should not 
bring any other action against deft, in respect of 
any infringement alleged in the present action ; 
since if this term were not imposed the court would 
in substance be allowing pltf. to correct his patent 
pending the action. 

This is an applical ion by pltf. in the action that 
he be at liberty to discontinue. After defence 
he took a further st<ip in the action by delivering 
a reply, & consequently, under Ord. XXVI., r. 1, 
he can only discontinue with leave, & the court- 
can give leave on such terms as to costs & as to 
any other action & otherwise as may be just 
(Buckley, J.). — Robertson v. Purdey, 11900] 
2 Ch. 015, 017, 018 ; 75 L. J. Oh. 085 ; 95 L. T. 
330 ; 23 R. P. O. 779. 

1756. By whom leave given — ^Master] — In ap- 
plications under Ord. XXVI., r. 1, the master 
has jiuisdiction to make an order for the judge ; 
the words “ the court or a judge *’ in this Order 
do not mean only the judge in person. An 
order made by a master in the Chancery Division 
is an order made by the court or a judge. — 
Lloyds Bank, Ltd. v. Princess Royal Colliery 
C o., Ltd. (No. 2) (1900), 82 L. T. 559 ; 48 W. R. 
427 ; 44 Sol. Jo. 409. 

1757. House of Lords.] — Libeiiy was 

granted the applts. (by the House of Lords) to 
exercise an option to discontinue the action under 
Ord. XXVI., r, 1 . — Moore & CIallop v, Evans, 


[1918] A. C. 185 ; 87 L. J. K. B. 207 ; 1 17 L. T. 
7(51 ; 62 Sol. Jo. 69 ; 23 Com. Cas. 124, H. L. 

1768. Form of order of court.] — ^This was an 
application by a deft, to vary an order of the 
master, staying an action on payment of costs. 
It was contended that he had no power to make 
s\ich an order, A that the summons, the wording 
of which the order followed, was misconceived, as 
it followed the old practice. It was further con- 
tended that this order would enable pltf. to go on 
with the action subsequently, A that deft, had now 
a right to be put in the same position as if he had 
a judgment in his favour. The court considered 
the matter to be immaterial, but varied the order 
by substituting the word “ discontinued ’* for 
“ stayed.* ’—Anon., [1876] W. N. 40. 

1759. Leave refused — Where defendant preju- 
diced by discontinuance.] — After an action 
been referred to an arbitrator to state a special 
case, A he had in the case found the facts with 
regard to all but a very small portion of the claim 
ill deft.’s favour, pltf. applied for leave to discon- 
continue the action : — Held : ought not to be 
granted. — Stahlsciimidt v, Walpord (1879), 4 

B. D. 217 ; 40 L. T. 194 ; 27 W. R. 412 ; sub 
nom. Stack LsciiM IDT v. AVilford, 18 L. J. Q. B. 
348. 

1760. Co-plaintiffs— Right of some to discon- 
tinue.] — A co-pltf. who has compromised an 
action is not entitled as a matter of course to have 
his name struck out as a co-j^ltf. Where two of 
three deft-s. in an action applied to have the name 
of one of three co-pltf s. struck out on the ground 
that they hail entered into a binding agreement 
with such co-pltf. for the compromise of the action 
so far as she was concerned, the couH refused to 
make t])e order. — 7?r Mathews, Oates v. Mooney, 
119051 2 Vh. 460 ; 71 J.. .1. Ch. 65(5 ; 93 J.. T. 158 ; 
51 W. K. 75. 

1761. — 1 — Two of three co-pltfs. with- 

drew their retainer from (he solicitors acting for 
pltfs. in the action, A took out a summons asking 
that their names might be struck off the record as 
I>lifs. A added as defts. The question was whether 
they now had an absolute right to withdraw from 
the action : — Held : the court had power to make 
(he order in a proper case, A it would be proper 
to exercise that power if A when it was found that 
a paralysis of the actiim would take place if the 
order were not madt‘. The order was made upon 
an undertaking by the applicants t-o abide by such 
order, if any, as the court might thereafter make 
in regard to any claim by the original defts. against 
them in respect of costs . — Re Kent Coal Con- 
cessions, Ltd., Burn v. Kent Coal Concessions, 
Ltd., [1923] W. N. 328, C. A. 

Plaintiff in representative capacity.] — See Com- 
panies, Vol. X., p. 808, No. 5162. 


Sitb-sect. 2. — Terms Imposed by Court. 

Sec R. S. C., Ord. XXVI., r. 1, p. 499, ante, 

1762. Plaintiff not to bring another action.] — 
The court gave leave to pltf. to discontinue the 
action on payment of the costs thereof. 

Generally, in allowing a pltf. to discontinue his 
action, the court would consider whether they 
should not make it a condition that he should not 
be at liberty to bring another action. Here, 
however, deft.’s counsel distinctly expressed his 
wish that such a term should not be imposed upon 
pltf. . . . Pltf. would have leave to discontinue 
on payment of the costs of the action (A. L. 
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Sect, 2 . — Wiih leave: Svib-aect, 2. Sects, 3 4=.] 


Smith, L.J.). — Hess v, Labouchere (1898), 14 
T. L. R. 360, O. A. 

1768. .]— Robertson v. Purdey, No. 1764, 

ante, 

1764. Costs payable by plaintiff.} — Upon an 
application by pltf. for leave, under Ord. XXVI., 
r. 1, to discontinue an action, the court or judge 
has no jurisdiction to make deft, pay any co^ 
of a defence, which if undisputed, or if it been 
found in deft.’s favour, would have disentitled 
pltf. from maintaining his action. Where a court 
or judge is expressly ^ven a disci*etion as to costs, 
the exercise of such discretion cannot be delegated. 
— Lambton & Co. V, Parkinson (1887), 35 W. R. 
646, 1). C. 

1765. .]— An application for leave to dis- 
continue an action will, in general, be only granted 
on the ^rms of the applicant paying the costs of 
the action for the discontinuance of which the 
application is made. — T he J. H. Henkes (1887), 
12 P. D. 106 ; 66 L. J. P. 09 ; 60 L. T. 581 ; 35 
W. R. 412 ; 6 Asp. M. L. C. 121. 

1766. .J — In an application by pltf. to 

have all proceedings stayed in the action, the 
defence having been admitt/Cd, the judge made 
an order, under Ord. XXVI., r. 1, that all pro- 
ceedings should be stayed, each paHy to bear his 
own costs, except such as in the opinion of the 
master to whom the matter was rcferi‘ed for 
taxation were occasioned by any proceedings 
unnecessarily taken by the pltf. : — Held : (dis- 
tinguishing Lambton v. Parkinson^ No. 1764, ante) 
the judge had jurisdiction to make such an 
order : & it was no delegation of his discretion to 
the master to do so. — Musman v, Boret (1892), 
66 L. T. 171 ; 40 W. R. 352, D. C. 

1767. .] — Hess v, Labouchere, No. 1762, 

ante, 

1768. . 1 — A pltf, seeking to discontinue an 

action upon terms of paying deft.’s costs in that 
action w^ill not be compelled as part of his bargain 
to pay the costs incurred by deft, in auxiliary 
proceedings taken by pltf. before another tribunal 
arising out of the same case, & the result of which 
caused pltf. to discontinue his action. — Lloyds 
Bank, I/td. v. Princess Royal Colliery Co., 
(No. 1) (1900), 48 W. R. 460 ; 44 Sol. Jo. 361. 

1769. .] — Smith v, Northleach Rural 

Council, No. 1746, ante, 

1770. .] — Robertson v, Purdey, No. 1765, 

anie. 


1771. -.] — Defts. delivered their defence, 

havmg previously paid money into court with 
denial of liability. Pltfs. did not take the money 
but proceeded with the action. Hefts, incurred 


considerable expense in preparing for the trial. 
Subsequently pltfs. applied for liberty to dis- 
c^^tinue the action : — Held : there was no juris- 
diction under Ord. XXVI., r. 1, to make it a term 
that the money might be paid out to the pltf. on 
his deciding to discontinue the action. The 
met of the payment in must be considered in 
dealing with the costs of the action, but did not 
mtter the discretion of the court under Ord. XXVI. 
Pltf. was ordered to pay the costs of the action 
Horn the date of the payment into court. — 
Hoyle v, Brightlingsea Urban Histrict 
244 ; 77 J. P. Jo. 328. 

1772. Penal action.] — Pltf. has written a letter 
to me m which he states that he was induced 
whilst imder the influence of drink to lend his 
n^e as pltf. in these actions, & he further states 
that he desires to withdraw his claims. Ho has 
also filed an affidavit in which he says : ** I wish 


this Honourable Court to approve of my desire to 
withdraw the actions against the defts.” I 
have been informed by (counsel) that he is now 
fully satisfled of pltf.’s bond fide wish to withdraw. 
Pltf. has not, I gather, discussed with defts. any 
terms for withdrawal as to costs or otherwise. 
It may or may not be that pltf.’s letters to defts. ^ 
solicitors amount to a technical compliance with 
Ord. XXVI., r. 1. Apparently pltf. does not 
expressly submit to a judgment in favour of defts. 
Under these circumstances 1 should, if the actions 
were ordinary in character, simply enter judgment 
for defts. without costs as the b^t way of disposing 
of the matter so far as the actions are in question. 

. . . But the actions are not normal but penal, 
& they are governed by special law based on public 
policy. Under the extraordinary circumstances 
before me what ought I to do as to the actions 
& the terms of relief ? Upon the whole, I do not 
feel called upon to enter judgment in pltf.’s favour 
when he expressly states tliat he desires to with- 
draw. I ought not, however, to enter judgment in 
favoui* of defts. with costs. I think it best formally 
to enter judgment for deft, in each case without 
costs. This will meet, I assume, pltf.’s desire to 
abandon the status of a common informer, & will 
give defts. a fortunate remission of the burdens 
to which they might have been exposed 
(McCardie, j.). — Nichol v, Fearby, Nichol v, 
Robinson, [1923] 1 K. B. 480, 502, 503 ; 128 
L. T. 662 ; 87 J. P. 70 ; 39 T. L. R. 175 ; 21 
L. G. R. 157 ; sub nom, Nicolv. Fearby, Nicolv. 
Robinson, 92 L. J. K. B. 280. 

Patent actions.] — See Patents, Vol. XXXVI., 
p. 838, Nos. 3244, 3245. 

1773. Effect of payment Into court.] —Doyle v, 
Brigiitlingsea Urban Histrict Council, 
No. 1771, ante. 


Sect. 3.— EFFECT OF DISCONTINUANCE. 

1774. Whether bar to subsequent action — Fresh 
action prohibited.] — . . . an order for discon- 
tinuance does not of itself operate as a release or 
an extinguishment of the claims, or in any other 
way bar further proceedings . . . not merely 
doe.s the fact of the i)ltf. discontinuing not operate 
in any way as a bar, but the judge’s order to dis- 
continue — unless it were made a condition of the 
discontinuance that no other action should be 
brought — ^would not operate as a bar (Lord 
Herschell). — Kronprinz (Cargo Owners) v. 
Kronprinz (Owners), The Ardanhu (1887), 12 
App. Cas. 256, 262 ; 66 L. J. P. 49 ; 35 W. R. 783 ; 
sub nom. The Kronprinz, 66 Ij. T. 346 ; 6 Asp. 
M. L. 0. 124, H. L. 

1776. Plaintiff cited without authority.]— 

A company named as co-pltfs. in an action served 
notice of motion to strike out their name, & asked 
that the solicitors who hail issued the writ might 
be ordered to pay the company’s costs, on the 
ground that their name had been used without 
their authority. Before the motion could be heard 
the solicitors served a notice wholly discontinui^ 
the action : — Held : notwithstanding the dis- 
continuance, the court had jurisdiction to make 
the order asked for. — Gold Reefs op Western 
Australia, Ltd. v, Hawson, [1897] 1 Ch, 116 ; 06 
L. J. Ch. 147 ; 76 L. T. 576 ; 45 W. R. 286 ; 41 
Sol. Jo. 146. 

1776. Implied adoption of voidable contract.] — 

An action was brought to avoid a contract to tiike 
shares, on the ground of misi^presentation in a 
prospectus. Pltf. informed the company he should 
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discontinue proceedings : — Held : by so doing & 
taking no further steps for nine months, he had 
elected to adopt the contract, & could not avoid it. 
— Beid V, London & Staffok-dshire Fire 
Insurance Oo. (1883), 63 L. J. Ch. 361 ; 32 
W. R. 94 ; avh nom. Reid v, London & North 
Staffordshirb Fire Insurance Co., 49 L. T. 
408. 

1T77, Appeal vacated — Notice of discontinuance 
after withdrawal of appeal.] — ^Pltf. gave notice of 
appeal from the refusal of an injunction. Shortly 
afterwards pltf.’s solicitors wrote to defis.’ solicitors 
to withdraw the notice of appeal. Two days after 
this pltf.^8 solicitors gave defts.* solicitors notice 
of discontinuance of the action. Defts.^ solicitors 
declined to consent to the withdrawal of the appeal 
except on terms to which pltf.’s solicitors did not 
agree, & the appeal came on in its turn : — Held : 
the discontinuance of the action put an end to the 
appeal, & no order could be made except to strike 
it out of the paper. — C onybeare x\ Lewis (1880), 
13 Ch. D. 469 ; 28 W. R. 330, A. 

1778. Inquiry as to damages — Undertaking given 
before discontinuance.] — Pltf. who had given an 
undertaking as to damages discontinued his 
action : — Held : the court would nevertheless 
direct a reference as to damages. — Newcomen xk 
CJoulson (1878), 7 Ch. D. 704 ; 47 L. J. Ch. 429 ; 
38 L. T. 275 ; 20 W. R. 350. 

1779. On test action.] — ^When an action, which 
had been made a test action (for the purpose of 
deciding the rights of the pltfs. in a number of 
similar actions against the same defts.), came on 
for trial, pltf. declined to proceed, on the ground 
that he was not in a fit state of health to attend & 
be examined as a witness. On a previous occasion 
he had moved for & obtained a postponement of 
the trial, on the ground of his ill-health. A week 
before the trial an application by pltf. in cliaru- 
bers to stay aU proceedings in the action had 
been refused on the ground that pltf. was not 
dom hilts litis, but a trustee for pltfs. in the other 
actions. At the trial pltf. asked for a postpone- 
ment, or that an order of discontinuance might be 
made Held : the court could not regard the 
rights of the pltfs., in the other actions, but must 
act as if the pltf. had not appeared at the trial, 

6 must dismiss the action with costs. — Robinson 
V. Chadw^ick (1878), 7 Ch. 11. 878 ; 47 L. J. Ch. 

007 ; 38 L. T. 416 ; 26 W. R. 556. 

On counterclaim.] — JSee 8et-off & (Counter- 
claim, Vol. XL., pp. 423, 428, 429, Nos. 447, 
605-608. 

See, also, Admiralty, Vol. I., p. 104, Nos. 1085- 
1088. 


Sect. 4.— WITHDRAWAL OF DEFENCE OR 
COUNTERCLAIM. 

Leave to withdraw — Necessity for.] — Sec Sect. 2, 
sub-sect. 1, ante, 

1730 , How obtained.] — ^A point of practice 

was raised in this case as to whether a motion in 
court or a summons in chambers was the proper 
form or proceeding. In Aug. 1907, an action 
was commenced by the tenant-for-life in possession 
of a large estate against the deft., asking for a 
declaration that the deft, was not entitled to any 
right of way over the pltf.^s land, & for an injunc- 
tion to restrain a trespass. A defence was delivered 
in Dec. 1907, in which the deft, claimed to be 
entitled to the right of way in dispute, as a member 
of the public. In Feb. 1908, drft. gave notice of 
an application in chambers, pursuant to Ord. 


XXVI., r. 1, that his defence might be withdrawn 
or struck out ; & by a letter of March, 1908, his 
solicitors wrote admitting the pltf.’s claim & con- 
senting to an order bein^ made in chambers giving 
the pltf. the relief to which he was entitled. Pltf. 
elected not to accept the admission, being desirous 
of having the issue determined by a public adjudica- 
tion of the court. 

On March 11, 1908, the matter came before the 
master, & deft, obtained leave to withdraw his 
defence. Pltf. now moved under Ord. XXVII., 
r. 11, for judgment, in default of defence, for a 
perpetual injunction & costs, & the only question 
was whether he was entitled to the additional costs 
of obtaining the order in court. 

Eve, j., said that, under the circumstances 
of the case, pltf. was justified under the rules in 
setting down the action as a short cause, on motion 
for judgment in default of defence. His liordship 
therefore made an order for a perpetual injimction 
in the form asked for by pltf. That would include 
an order that deft, sliould pay the costs of the 
action.— Cooper -Dean v. Badiiam, [1908] W. N. 
100 . 

1781. Test action.] — Before the jury were 

sworn, the counsel for defts. applied for a post- 
lionement of the trial, on payment of costs, & 
upon the terms of brii^ing the amount of damages 
claimed into court, in order to give defts. an 
opportunity of entering into negotiations to re- 
establish their company ; or, in the alternative, to 
allow defts. to withdraw their pleas. The applica- 
tion was opposed by pltf.’s counsel. 

Lord CoIxERIDGE, C.J., declined to accede to it, 
on the ground that, tliis action having been put 
forward as a sort of test action in order to try the 
question or one of the questions common to all 
the eighty-eight actions, the trial of this action, 
in the preparation for which great expense had 
necessarily been incurred, must materially affect 
the trial of the others, therefore it would be 
inexpedient in this manner & at this stage of the 
proceedings to interrupt the ordinary course. — 
Twycross x\ CjRANT (1877), 2 C. P. I). 469, 474, 
476. 

1782. Foreclosure action.] — Judgment was 

taken by consent in a foreclosure action in favour 
of pltfs., containing an order for leave to withdraw 
the defence under Ord. XXVI., r. 1, in this form : 
“ & defts. by their counsel applying to be at liberty 
now to withdraw their statement of defence ; It 
is ordered that defts. be at liberty to withdraw 
their statement of defence.” — Swindell v, 
BniMiNGHAAi Syndicate, [1884] W. N. 98. 

1783. After judgment — Where fraudulent 

defence put in by solicitor.] — Where a solicitor has 
put in a fraudulent defence for his client without 
the knowledge of the client, making admissions 
on which judgment was obtained against the 
client ; — Held : tlie court had jurisdiction to set 
aside the judgment & permit the client to with- 
draw the defence, & put in a fresh defence. — 
WiiJLiAMS r. Preston (1^82), 20 Ch. D. 672 ; 51 
L. J. Ch. 927 ; 47 L. T. 265 ; 30 W. R. 666, C. A. 

1784. Right of plaintlfl — ^Application for 

Judgment by default.] — Cooper-Dean v. Badham, 
No. 1780, ante. 

1785. Terms on which withdrawal required — 
Statement on summons.] — One of defts. to an 
action for the recovery of land was allowed to 
withdraw his defence, after the auction had been in 
the paper for trial but had been postponed till 
another action relating to the same property should 
be ready for trial, upon the terms of ^ving pltfs. 
all the relief to which they could be entitled at the 
trial, &; paying the costs occasioned by the defence 
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& the costs of a sumnions for ](w e to withdraw, 
& deft, having offered in cJi ambers what the court 
considered proper terms, pltfs. were ordered to pay 
the costs of an adjournment of the summons into 
court. 

It certainly seems to me that it would have been 
better if the summons had contained the terms 
which defts. proposed to offer (Fry, J.). — Reai. & 
Personal Advance Co. r. McCarthy (1880), 14 
Ch. D. 188 ; 49 J.. J. Ch. 015 ; 42 L. T. 48 ; 
28 W. R. 418 ; s^ihscqucnt proceedings (1881), 18 
Ch. 1). 302, C. A. 


Sect. 5.— WITHDRAWAL OF ACTION ENTERED FOR 
TRIAL. 

R. S. C., Ord. XXVI., r. 2. Wlirii a ransc has been entered 
for trial it nia\ l)e \MtlKira\Mi b\ either plaintiff or defendant, 
upon producing to tlie proper officer a consent in \\riting, gigned 
by the parties. 

Consent or order — Necessity for.] — See Mort- 
gage, Vol. XXXV., p. 571, Nos. 3020, 3027. 

1786. Production of.] — When, after a 

cause has been entered for trial, a settlement has 
been arrived at, & it is desired to withdraw tin* 
case from the list under Ord. XXVI., r. 2, it is not 
sufficient to intimate to the judge’s clerk that it 
has been settled, but communication must be made 
to the Associate’s Office. In default a solicitor, 
who fails to comply with the order, is liable to be 
brought before the court, & to have an order made 
against him. — Practice Note, [191 9 J W. N. 2(52. 

Countermanding notice of trial.] — Sec l\. S. C., 
Ord. XXXVI., r. 19, p. 549, post. 

** Proper officer.’’]- aSVc II. 8. C., Ord. XXXVI., 
r. 26, p. 551, post; Old. LXL, r. 1, Part LXXX L, 
post. 


Sect. 6.-COSTS OF DISCONTINUED ACTION. 

R. S. C., Ord. XXVI., r. 3. Any defendant may enter Judg- 
ment for the costs of the action, if it is wholly discontinued 
against him, or for the costs occasioned by the matter with- 
drawn, if the action be not wholly discontinued, in case such 
respective costs are not paid within four days after taxation. 


Sect. 7.— STAY OF SUBSEQUENT ACTION UNTIL 
COSTS PAID. 

R. S. C., Ord. XXVI., r. 4. If any subsequent action shall be 
iirought before payment of the costs of a discontinued action, 
for the same, or substantially tlie same, cause of action, the 
Court or a Judge may, If tlicy or he think fit, order a stay of 
smh subsequent action, until such costs shall have been paid. 

1787. Actions substantially the same.] — A. B., 

in 1891, took possession of the house of 0. 1). 
A. B. gave up the house, & (’. D. brought an action 
gainst him in the Queen’s Bench Division for 
trespass, & claimed damages. C. D. in his claim 
alleged possession. A. B. put in a defence that 
he A. B. in 1891 was in possession, & if the pltf. 
C* I), was in possession, that he (’. D. was wrong- 
fully in possession. A. B. then withdrew liis 
defence, was ordered to pay the costs of the 
action. A. B. then brought an action against 
(\ D. in the Chancery Division asking for a declara- 
tion that he was entitled to the property, & for 
])ossession. This was a summons on behalf of 
C. D. asking that all proceedings in the second 
action might be stayed until the costs of the action 
for trespass had been paid by A. B. : — Held : the 
cause of action was substantially the same as that 
in the Queen’s Bench Division, & that the couH 
had juiisdiction to stay proceedings in the second 
action until payment of the costs of the first action. 
— llALJ. V. PAU1J5T (1892), 30 L. T. (545. 

— .] — See, al^o, Pomranies, Vol. IX., p. 335, 
No. 2110. 

Sec, also, Part JvXXXVl., Sect. 23, post* 


Part XXIX.— Default of Pleading. 

Sec B. S. C.. Ord. XXVII., Pleading, pp. 51, 132, 152, 211. 


Part. XXX.— Releases in Admiralty Actions. 


Skct. 1.— authority for RELEASE OF 
ARRESTED PROPERTY. 

R. S. C., Ord. XXIX., r. 1. Property arrested bv warrant 
shall only be released under the authority of an instrument 
issued from the registry, to be called a release. 


Sect. 2.— WITHDRAWAL OF WARRANT OF 
ARREST. 

R. S. C., Ord. XXIX., r. 2. A solicitor, at v\hoRc instance any 
property has been arrested, may, before an appearance has been 
entered, obtain the release thereof by filing a notice that he 
withdraws the warrant. 


Belt. 3.— RELEASE BY PAYMENT INTO 
REGISTRY. 

R. S. C., Ord. XXIX., r. 3. A solicitor may obtain the release 
of any property by paying into the registry the sum in respect 
of which the action has been commenced. 


Sect. 4.— RELEASE OF CARGO ARRESTED FOR 
FREIGHT. 

R. S. C., Ord. XXIX., r. 4. Cargo, arrested for freight only, 
may be released by filing an affidavit as to the value of the 
freight, and by paying the amount of the freight into the 
registry, or by satisfying the Judge that it has already been 
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Sect. 5.— RELEASE IN SALVAGE ACTIONS. 

R. B. C., Ord. XXIX., r. 6. In an action of salvage, the value 
01 the property under arrest shall be agreed, or an affidavit ol 
value filed, before the property is released, unless the Court or 
a Judge shall otherwise order. 

Release on bail.] — See Admiralty, VoL I. 
pp. 168, Nos. 779 et seq, 

In other courts.] — See Admiralty, Vol. I. 

p. 248, No. 1763. 


Sect. 6.— RELEASE ON BAIL BOND. 

I ^**^^*4* **• A solicitor who shall have filed a 

bail bond in the sum in respect of which the action lias been 
commenced, or paid such sum into the registry, and, if the 
action be one of salvage, sliall have also filed an affidavit as to 
the value of the property arrested, shall be entitled to a release 
for the same, unless there be a caveat against the release thereof 
outstanding in the “ Caveat Release Book.” 

See Admiralty, Vol. I., p. 109, Nos. 801-803. 
Ball In Admiralty actions.] — See K. S. (’., Ord. 
XII., rr. 19, 20, p. 377, ante. 


Sect. 7.— PAYMENT OF COSTS ON RELEASE. 

R. S. C., Ord. XXIX., r. 7. The release, when obtained, shall 
be left with a notice in the registry by the solicitor taking out 
the same, who shall also at the same time pay all costs, charges 
and expenses attending the care and custody of the properly 
whilst under arrest; and the properl j .sliull thereupon be 
released. 


Sect. 8.— CAVEAT AGAINST RELEASE. 

R. S. C., Ord. XXIX., r. 8. A party, desiring to prevent the 
release of anv property under arrest, shall file in the registry 
a notice, and thereupon a caveat against the release of the 
property shall be entered in a book to be kept in the principal 
registry, called the ‘‘Caveat Release Book.” [As amended bu 
n. S. C. (Ao. 1), 1932, r. 4.] 

1788. Entry of caveat — By telegraph.]— The 

Corner, No. 1790, post, 

1789. Necessity for London address.]— A 

peraon entering a caveat need not give a London 
address . — Re Panton, [1901] P. 239 ; 70 L. J. P. 
95 ; 84 L. T. 725 ; 45 Hoi. Jo. 523. 


Sect. 9.— RELEASE WHERE ACTION IN 
DISTRICT REGISTRY. 


R. S. C., Ord. XXIX., r. 9. Where an action Is firoceeding in 
a district registry, the district Registrar shall, before authorising 
a release, ascertain b> telegraph, or otherwise, from the principal 
registry whether or not any caveat has been entered there. 


Sect. 10.— ENTRY OF CAVEAT WITHOUT GOOD 
CAUSE. 

R. S, C., Ord. XXIX., p. 10. A party, delaying the release of 
any property by the entry of a caveat, shall be liable to be 
condemned in costs and damages, unless he shall show to the 
satisfaction of tlie Court or a Judge good and sufficient reason 
for having so done. 

1790. Condemnation in costs & damages.] — ^A 

vessel released from arrest upon a bail-bond taken 
before a commissioner in the country & signed by 
two persons in partnership, ordered to be re-arrested 
notwithstanding the twenty-four hours’ notice 
of the bail tendered had, as required by the 43rd 
of the Admiralty Court Rules, 1869, been given 
to the pltf.’s agents in London ; the pltf.’s solicitor 


in the country having within that time given to the 
I deft.’s solicitors there formal notice of objection 
to the bail. 

The objection to the bail having proved to be 
unfounded, the pltf. condemned in costs & dam- 
ages. 

The omission of the pltf.’s coimtry solicitor to 
order by electric telegraph caveat release to be 
entered, held in the circumstances not to amount 
to negligence. — The Corner (1863), Brown & 
Lush, 161 ; 3 New Rep. 94 ; 33 L. J. P. M. & A. 
16 ; 12 L. T. 62 ; 2 Mar. L. C. 168. 

See, also, Admiralty, Vol. I., p. 168, No. 786. 


Sect. Jl.— CAVEAT AGAINST WARRANT FOR 
RELEASE. 


R. S. C., Ord. XXIX., r. 11. A party, dealring to prevent the 
arreat of any property, may cause a caveat against the iasue of 
a warrant for the arrest thereof to be entered in the principal 
registry. 

For form of prtecipe for caveat warrant, see 
Appendix A., Part II. , No. 18, Yearly Supreme 
Court Practice. 


Sect. 12.— UNDERTAKING TO APPEAR AND 
GIVE BAIL. 

R. S. C., Ord. XXIX., r. 12. For the purpose in the last 
preceding Rule mentioned, the party shall cause to be filed 
in the registry a notice, signed by himself or his solicitor, under- 
taking to enter an appearance in any action that may be com- 
menced against tlie said property, and to give ball in such 
action In a sum not exceeding an amount to be stated In the 
notice, or i)ay sticli sum into the registry ; and a caveat against 
t he Issue of a warrant for the arrest of the property shall there- 
upon be entered in a book to be kept in the registry, called the 
” Caveat Warrant Book.” 

For form of undertaking, see Appendix A., 
Part II., No. 18, Y^early Supreme Court Practice. 

1791. Ascertainment of bail — Value at time of 
undertaking.] — On June 22, 1920, the defts.’ 
solicitors gave an undertaking to enter an appear- 
ance & put in bail in respect of a writ in rem 
claiming damages in respect of loss by collision. 
In consequence the defts.’ vessel was not arrested. 
On Feb. 17, 1921, the defts.’ solicitors wrote to the 
pltfs.’ solicitors that their clients were unable to 
make arrangements for bail, that accordingly the 
undertaking for bail was withdrawn, & that, as 
the vessel was within the jurisdiction of the 
court, the pltfs. could arrest her. The pltfs.' 
solicitors arrested the vessel, but wrote to the 
defts.’ solicitors that they reserved all their 
clients’ right under the undertaking for bail. On 
March 16, 1921, tlie vessel was appraised as being 
at that time of a value of £600. The defts. pro- 
vided bail in that sum & the vessel was released. 
On April 12 the pltfs. applied for an order that the 
defts.’ solicitors should forthwith provide good & 
sufficient bail, pursuant to their undertaking. It 
appeai’ed that in June, 1920, the value of the vessel 
was much in excess of £600, & the pltfs. estimated 
her value at £4,600 : — Held: (1) the undertaking 
to give bail could not be withdrawn by substituting 
the vessel for the bail ; (2) pltfs. haid not waived 
their rights under the undeiiaking by arresting the 
vessel ; (3) defts.’ solicitors must complete their 
undertaking by putting in bail to the value of the 
vessel as on June 22, 1920. — The Borre, [1921] 
P. 390 ; 91 L. J. P. 1 ; 125 L. T. 676 ; 37 T. L. R. 
668 ; 65 Hoi. Jo. 716 ; 16 Asp. M. L. C. 334. 

1792. Withdrawal of undertaking by substitution 
of ship for ball.] — The Borre, No. 1791, ante. 
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Sect. 12. — Undertaking to appear and give hail. 

Sects. 13, 14, 15, 10 <6: 17. Part XXXI. 

Sects. 1 2.] 

1793. Waiver — Arrest of vessel by plaintiffs.] — 

The Borre, No. 1791, ante. 

1794. Setting aside — Mistake as to solicitor’s 
authority.] — firm of solicitors accepted service 
of a writ & undertook to enter an appearance & 
put in bail in an Admiralty action in rem claiming 
damages for collision. The solicitors acted in the 
mistaken belief that they had the authority of the 
defts. to do so. Subsequently it was ascertained 
that the defts. had in fact given no authority : — 
Held : upon motion by the solicitors praying for 
an order that the undertaking which they had given 
should be set aside, that the acceptance of service 
& the undertaking ought not to be set aside. — 
The ClERTRUD, [1027] W. N. 265 ; 138 L. T. 239 ; 
44 T. L. R. 1 ; 17 Asp. M. L. C. 343. 

Personal liability of solicitor signing without 
quallllcation.] — See Admtrat.ty, Vol. I., p. 161, 
No. 698. 

Effect on right of foreign sovereign to object to 
being sued.] — See Admiralty, Vol. I., p. Ill, 
No. 144. 


Sect. 13.— WARRANT OF ARREST WHERE 
ACTION IN DISTRICT REGISTRY. 

R. S. C., Ord. XXIX.. r. 18. Where an action is proceeding 
in a district registry, the district Registrar (unless required to 
act under Rule 18 of this Order) shall, before issuing a warrant 
for the arrest of the property, ascertain by telegraph, or other- 
wise, from the principal registry, whether or not any caveat 
has been entered against th<' issue of a warrant for the arrest 
thereof. 


Sect. ] 4.— SERVICE OF WRIT ON CAVEATOR. 

R. S. C., Ord. XXIX.. r. 14. A solicitor, commencing an action 
against any property in respect of w’hich a caveat has been 
entered in the “ Caveat Warrant BooK,” shall forthwith serve 
a copy of the writ upon the part> on whose belialf the caveat 
has been entered, or upon his soiiiilor. 


Sect. 16.— BAIL BY CAVEATOR. 

R. S. C., Ord. XXIX., r. 16. Within three days from the 
service of the writ or copy thereof, the party on whose behalf 
the caveat has been entered shall. If the sum In resiiect of which 
the action is commenced does not exceed the amount for which 
he has undertaken, give ball in such sum, or pay the same Into 
the registry. 

r. 16. After the expiration of twelve 

days from the service of the writ or copy thereof If the party on 
whose behalf the caveat has been entered shall not have given 
ball In such sum, or paid the same into the registry, the plaintiff’s 
solicitor may proceed with the action by default, and on filing 
his proofs in the registry may have the action placed on the list 
for hearing. 

Sfp, aho, R. S. C., Ord. XII., r. 19, p. 377, ante. 


Sect. 16.— ENFORCEMENT OF CLAIM. 

R. S. C., Ord. XXIX., r. 17. If, when the action comes before 
the Judge, he is satisfied that the claim is w’cll founded, he may 
pronounce for the amount which appears to him to be due, 
and may enforce the payment thereof by attachment against 
the party on whose behalf the caveat has been entered, and by 
the arrest of the property, if it then be or thereafter come within 
the jurisdiction of the Court. 


Sect. 17.— ISSUE OF WARRANT OF ARREST 
NOTWITHSTANDING CAVEAT. 

R. S. C., Ord. XXIX., r. 18. Nothing in this Order shall 
prevent a solicitor from taking out a warrant lor tlie arrest ol 
any property, notwithstanding the entry of a caveat in the 
“ (’’aveat Warrant Book ” ; but the party, at whose instance 
any property in respect of whic'h a caveat is entered shall be 
arrested, shall be liable to have the warrant discharged and to 
be condemned in costs and damages, unless he shall show, to 
the satisfaction of the Judge, good and sufficient reason for 
having so done. 

“ Good & sufficient reason ” — Duty of plaintiffs 
to inquire whether undertaking satisfactory.] — 

Sec Admiralty, Vol. I., p. 162, No. 709. 


Part XXXI.— Summons for Directions. 


8ect. 1.— summons. 

R. S. C., Ord. XXX., r. 1. («) Except in the cases mentioned 
In paragraph (d) the plaintiff in every aition shall take out a 
summons for directions returnable in not less than four days. 

(b) Such summons shall be taken out after appearance and 
before the plaintiff takes any fresh step in the action other than 
a]»plIcatlon for an injunction, or for a receiver, or the entering 
of judgment in default of defence under Order XXVIT. 

(c) Where under Order XIV. or Order XIVa. the plaintiff 
applies for judgment, the Judge may deal with such application 
ns if tlie plaintiff had been entitled to take out and had taken 
out a summons for directions. 

. . not apply to Admiralty actions within the 

meaning of section fifty-six of the Act, or to actions In whl<*h 
the WTrit is specially indorsed under Order III., Rule 6, or to any 
proceeding commenced by originating summons, but In any 
such action or proceeding a summons for directions may be 
taken out at tlie instance of any party thereto. 

[New Procedure List, see Part XCIV., Sect. 5, post. 2 

1795. Object of order.] — ^An action was brought 
for breach of a written contract which contained 
an agreement to refer matters in dispute between 
the parties. Deft, attended at chambers on the 
hearing of a summons for directions taken out by 
pltfs., on which an order was made that pltfs. & 
deft, should respectively make discovery of docu- 


ments. Deft, subsequently applied under sect. 4 of 
Die Arbitration Act, 1889, for a stay of proceed- 
ings : — Held : deft, had taken a step in the pro- 
ceedings & was, therefore, not entitled to a stay. 

That which Ord. XXX. has done is to enable 
the parties to obtain on our summons an order, 
with respect to all interlocutory proceedings to be 
taken in the action, which they might, before this 
rule took effect, have obtained on several distinct 
summonses (Collins, M.R.). — County Theatres 
& Hotels, I^td. v. Knowles, [1902] 1 K. B. 
480 ; 71 L. .1. K. B. 351 ; 86 L. T. 132, C. A. 

1796. Default In appearance.] — One of defts. in 
the action made default in appearance. On sum- 
mons for directions, the master ordered the action 
to be set down for trial without pleadings on 
motion for judgment. The action came on as^ a 
short cause : — held : the master could not dis- 
pense with the filing a statement of claim against 
deft., who had not put in an appearance. — Re 
Norman, Norman v. Norman, [1900] W. N. 159 ; 
35 L. J. N. C. 421. 

1797, To what proceedings appli^ble.] — K. 

commenced an action against C. for an injunction. 
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0. appeared. K. havii^ no motion, obtained an 
intermi injunction & delivered a statement of claim 
to C. without taking out a summons for directions 
as required by Ord. XXX., r. 1 (6). 0. failed to 
deliver a defence under Ord. XXVII., r. 11. At 
the hearing of the motion C. contended that it 
should be dismissed as irregular, since it & the 
delivery of the statement of claim were steps in 
the action, & they were taken without first taking 
out a summons for directions : — Held : C. was 
not entitled to have the motion dismissed. K.*s 
procedure was irregular, but C.*s only remedies 
were to take out a summons to liave the action 
dismissed under Ord. XXX., r. 8, or to move to 
have the notice of motion set aside as irregular. — 
Kemp v, Coijvian (1899), 80 L. T. 54. 

1798. .] — Where a summons for directions 

has been issued under Ord. XXX., r. 1, there is 
jmisdiction, upon an application by deft, in 
chambers for further directions on notice under 
r. 6, to strike out a statement of claim on the 
ground that it discloses no reasonable cause of 
action, & to dismiss the action witli cosi/S as 
frivolous & vexatious. An application of tliis 
nature is an interlocutory matter within r. 6, 
which is not controlled or limited by r. 2 to the 
matters therein particularly enumerated. 

I have the statement with reference to the sum- 
mons in the latest book of Practice — Daniell’s 
Chancery Practice (7th ed.), vol. i., at p. 314 — 
that it is the practice in both divisions to make 
almost any order which is not a final judgment. 
Thus orders to stay proceedings, orders for accounts 
& inquiries, foreclosure or sale, are so made, & 
sometimes even orders to dismiss for want of 
prosecution (Byrne, J.). — Pepperell v, Hird, 
[1902] 1 Ch. 477; 71 L. .1. Ch. 282, 285 ; 50 
W. K. 491 ; 46 Sol. Jo. 231. 

1799. .] — Where by the judgment in an 

action some further proceedings are directed to be 
taken before the judge in chambers or an official 
referee, the court has jurisdiction in a proper case 
to entertain an application for security for costs 
made after judgment, but the application must be 
made by summons & not by notice under the 
summons for directions, inasmuch as the summons 
for directions is limited to interlocutory applica- 
tions before judgment. 

My own opinion has been & is that on that rule 
[r. 2] alone the summons for directions comes to 
an end when once you liavo got to the trial. But 
that is accentuat^ed by r. 5 as it now stands. . . . 
The rule says “ before judgment,” which points 
directly to the conclusion that after judgment 
nothing is to be done under that rule (Kekewich, 
J.), — Brown r. Haig, [1905] 2 (Jh. 379 ; 74 

L. J. Oh. 691 ; 93 L. T. 99 ; 64 W. H. 26 ; 49 
Sol. Jo. 660. 

Petitions of right.] — See Crown Practice, 
Vol. XVI., pp. 242-244, Nos. 372 -402. 


Sect. 2. ^INTERLOCUTORY PROCEEDINGS— 
APPUCATION OF NEW PROCEDURE. 

R. S. C., Ord. XXX., r. 2. Upon the hearing of the summons 
the Court or a Judge shall, so far as practicable, make such 
order as may be Just with respect to all the proceedings to he 
taken in the action, and as to the costs thereof, and more par- 
ticularly with respect to the following matters : Pleading, 
partictuars, admissions, discovery, interrogatories, inspection 
of documents. Inspection of real or personal property, com- 
missions, examination of witnesses, place and mode of trial. 
Such order shall be In the Form No. 4a, Appendix K., with such 
variations as circumstances may require. 

2a. Upon the hearing of the summons 

In an action In the Chancery Division the Court or a Judge may. 


In addition to other powers, exercise any of the powers conferred 
on a Judge by Order XXXVIIIa., Rule 8 (2) (f>), (A), ( j) and (1). 
[Added by R, S. C, (New Procedure), 1932.] 


pfew Procedure List, see R. 8. C., Ord. XXXVIIIa., r. R, 


Application to stay under agreement for arbitra- 
tion.] — See Arbitration, Vol. IT., p. 376, Nos. 
398-402. 

1800. Construction of R. S. C., Ord. XXX., r. 2.]— 
Deft, wishes to pay money into court with a denial 
of liability ... in my opinion, Ord. XXX., r. 2, 
gives the court power to make an order giving deft, 
liberty to do so. It gives a wide power to the 
court, & should be construed liberally (Pickpord, 
L.J.). — Davies v. Scott Lewis, [1918] W. N. 
166 ; 146 L. T. Jo. 60, C. A. 

1801. Directions In commercial causes.] — An 
application by pltf. to the judge charged with 
commercial business for leave to enter the cause in 
the separate list of commercial causes may be 
made before the appearance of deft., & before the 
time for such appearance has expired, & the 
judge has power to direct that the costs of the 
application shall be the costs in the cause. — ^B ahry 

V. Peruvian Corpn., Ltd., [1^96] 1 Q. B. 208 ; 
65 L. J. Q. B. 191 ; 73 L. T. 678 ; 44 W. li. 487 ; 
1 Com. Cas. 269 ; 12 T. L. R. 133, C. A. 

1802. Exchanging lists of documents — 

Time for.] — ^Wbon the old form of order is used 
(App. K., No. 4c, Yearly Supreme Court Practice) 
the seven days for exchanging the lists of docu- 
ments run from the date of the order & not from 
the delivery of the points of defence. — ^White 
Bros. p. Dixon Johnson (1911), Yearly Supreme 
Court Practice. 

1803. Order by consent of parties for trial 

of actions without oral evidence. ) — I am authorised 
to say on behalf of the judges who from time to 
time have charge of the Commercial List, that if 
we are asked upon summons for directions by 
both parties to decide matters mainly, or, in proper 
cases even exclusively, on documentary or other 
evidence which would not apart from consent of 
the parties he available or admissible as evidence, 
we are in no way unwilling to comply with such 
requests (Roche, J.). — Practice Note, [1931] 

W. N. 132 ; 36 Com. Cas. viii. 

1804. Accounts.] — An order for accounts & 
inquiries, foreclosiu’e or sale, if made without 
objection on the hearing of a summons for direc- 
tions under Ord. XXX., cannot subsequently be 
set aside solely on the ground of want of jurisdic- 
tion. — Horton i;. Bohson (1899), 80 L. T. 435 ; 
13 Sol. .lo. 379, C. A. 

1805. .]— Pepperell v, Hird, No. 1798, 

ante. 

Form of order.] — Sec Appendix K., No. 4 a, 
Yearly Supreme Court Practice. 

Ig06. Indorsement by Judge in chambers — 

All further Interlocutory applications to be made 
to a master.’’] — When a judge in chambers makes 
an order for the usual directions it is desirable (in 
the absence of special circumstances) that there 
should also be inserted in the order a direction that 
the masters are (without any further reference to 
the judge in chambers) to have liberty to deal 
with any applications for extension of time, & also 
with any other interlocutory matters within the 
master’s jurisdiction, not expressly & finally dealt 
with by the judge when making the order for 
directions. 

A suitable form of indorsement by a judge in 
chambers in such circumstances would be : ” All 
further interlocutory ^plications to be made to a 
blaster ” (McCardib, J.). — Practice Note, [1931] 
W. N. 179, 180. 
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Practice. 


Sect, 2 . — Interlocutory proceedwgs — Application of 
new procedure. Sects. 3, 4, 5, 6, 7 & 8.] 

1807. Notice of trial.] — Upon a summons for 
directions under Ord. XXX. an order was made 
that deft, should take notice of trial on Nov. 26 
for the next Liverpool Assizes, but that the action 
should not be tried before Dec. 7. The assizes com- 
menced on Nov. 28 — that is to say, less than ten 
days after the notice of trial was to be given : — 
Held: tliere was jurisdiction under Ord. XXX., 
r. 2, tu make the order. — B axter w IIoldsworth, 
[18991 1 Q. B. 266 ; 08 L. .L Q. B. 154 ; 79 L. T. 
484 ; 47 W. R. 179 ; 15 T. L. R. 84 ; 48 Sol. Jo. 
96, V. A. 

Mode of trial.]— Part XXXVII., Sect. 2, 
p. 533, pod. 

1808. Proceedings before trial.] — B rown v. 
Haig, No. 1799, ante. 

1809. Payment into court.] — D avies v. Scott 
Lewis, No. 1800, ay^te. 

1810. Striking out statement of claim & dismiss- 
ing action.] — P eppereix v. Hird, No. 1798, ante. 

1811. Foreclosure order.] — H orton r. Bosson, 
No. 1804, ante. 

1812. Trial without pleadings & as short cause.] 

— Tliis was a debenture-holders’ action which the 
master set down for trial without pleadings to be 
heal'd as a short cause ; judgment to be applied 
for on minutes ; the evidence to be taken by 
affidavit. Two days’ notice of motion was served 
on defts., & an objection was taken at the hearing 
that tliis was not in compliance with the master’s 
order, & that ten days’ notice of trial ought to have 
been gi\en under Ord. XXXVI., r. 14:— Held; 
the order was defective in that it did not give pltf. 
leave to serve notice of trial, but, assuming that 
leave to serve such notice was implied in the order, 
it remained that the order was to set down the 
action for trial, & ten days’ notice must be given. — 
Re Pringle & Co., Ltd., Pawnall v. Pringle & 
Co., Ltd. (1903), 89 L. T. 743 ; 48 Sol. Jo. 101. 

1813. Statement of claim.] — This was a 

short cause. The master on a summons for 
directions directed this cause to come on without 
pleadings, & no directions were given as to evi- 
dence. 

In a case of tliis kind it seems to me that the 
proper course is to direct this matter to come on, 
if bol.h parties consent, on affidavit evidence, but 
if not, a statement of claim must be served (Byrne, 
J.).— Re Gutta Percha Corporation, Ltd., 
Thornton v. Gutta Percha (Corporation, Ltd., 
[1899] W. N. 251 ; 44 Sol. Jo. 138. 

1814. .] — This was a motion for judg- 

ment in an action for specific performance set down 
as a short cause. The pltf. moved for judgment 
in default of a delivery of defence. The facts were 
as follows : tlie deft, having appeared to the writ, 
a summons for directions was taken out by the 
pltf. Before the master the deft.’s solicitor said 
that he did not require a statement of claim to be 
delivered, whereupon the master ordered “ No 
claim. Defence within fourteen days.” Deft, 
matie default in delivering a defence. Notice of 
motion for judgment imder Ord. XXVI., r. 11, 
m^ked short, was served on the deft.’s solicitor 
with a copy of minutes of judgment annexed. 
These were returned to the pltf.’s solicitors indorsed 
with a consent to judgment in accordance with the 
minutes. The indorsement on the writ referred 
to the -agreement for sale. Counsel for the pltf. 
moved for judgment under Ord. XXVII., r. 11, 
& claimed to read the indorsement & the agree- 
ment for sale. He submitted that since Ord. 
XXX. came into effect it was not a condition 


precedent to a judgment that a statement of claim 
should have been delivered or hied, since it was 
now for the master & not for the parties to say 
whether a statement was necessary & proper. He 
contended that the practice contemplated a motion 
for judgment in cases where no statement of claim 
had been delivered. The cases in which state- 
ments of claim have been held to be necessary were 
cases where the deft, had not appeared. The 
object in short causes was to save expenses, & 
here there was no need for a statement of claim, 
except to comply with the strict terms of Ord. 
XXVII., r. 11, which should now, he submitted, 
be read in connection with Ord. XXX. & judgment 
given on the matter before the court : — Held : 
imder the rule the court had no power to give 
judgment except upon a statement of claim. The 
court had no materials before it. A statement of 
claim must be filed or judgment obtained by 
consent. Subject to the pltf. producing a consent 
brief to the registrar, there would be an order for 
specific performance or the case must stand over 
for the master to give further directions for a 
statement of claim to be delivered. — Fowler v. 
White (1901), 45 Sol. Jo. 723. 

1815. .] — This was a debenture- 

holder’s action brought against the company, the 
trustees of the debenture trust deed, & Q. (on 
behalf of himself & all other the holders of second 
debentures of the company). It came on as a 
short cause upon motion for judgment in the terms 
of agreed minutes which followed the common 
form. It was supported by an affidavit. It was 
brought on in accordance with directions given 
by tlie mast/er that the action should come on 
without pleadings, but no directions had been 
given by him with regard to the evidence. 

I adhere to the opinion which I expressed in 
Re Pringle Ac Co. {Limited), No. 1812, ayite^ that 
in such a case as this no statement of claim is 
necessary. The company appear on the motion 

will be bound by the order made (Buckley, J.). 
— Re Cadogan & Hans Place Estate (No. 2), 
I.td., Graham v. Gadogan Hans Place 
Estate (No. 2), Ltd. (1906), 50 Sol. Jo. 499. 

1816. .] — Pltf., on Dec. 16, issued a 

summons for directions, asking for an order that 
“ the action might be set down as a short cause 
on motion for jud^ent with agreed minutes,” 
deft, comjiany having consented to this course. 
The order was made on Dec. 28, notice of motion 
was given, & the action was set down accordingly. 
It was argued that all the facts had appeared in 
the affidavits filed on the motion for a receiver 
manager, & that no statement of claim was neces- 
sary : — Held : there should be a statement of 
claim as a matter of general convenience. — Re 
Dupont Ltd., Dupont v. Dupont Ltd., [1906] 
W. N. 14 ; 50 Sol. Jo. 206. 


Sect. 3.— AFFIDAVIT ON HEARING OF SUMMONS. 

R. S. C., Ord. XXX., r. 3. No affidavit shall be used on the 
hearing of the said summons except by special order of the 
Court or a Judge. 


Sect. 4.— PARTIES TO APPLY FOR DIRECTIONS. 

R. S. C., Ord. XXX., r. 4. On the hearing of the summons 
any party to whom the summons Is addressed shall, so far as 

{ >racticable, apply for any order or directions as to any inter- 
ocutory matter or thing In the action which he may desire. 

1817. Application by defendant — For stay under 
agreement for reference to arbitration,] — ^Attend- 
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ance by deft, before the master on a summons for 
di^ctions, taken out by pltf., & acquiescence, 
without protest, in a common form order for 
delivery of pleadings, is taking a step in the pro- 
ceedings within the meaning of sect. 4 of the Arbitra- 
tion Act, 1889 (c. 49), & deft, is thereby precluded 
from moving to stay proceedings under that 
section. — Richardson v, Le Maitre, [1903] 2 Ch. 
222 ; 72 L. J. Ch. 779 ; 88 L. T. 026. 


Sect. 5.-~SUBSEQUENT APPUCATIONS ON 
NOTICE. 

Ord. XXX., r. 6. Any application subsequently to 
the original summons and before judgment for any directions 
as to any interlocutory matter or thing by any party shall bo 
made under the summons by two clear days* notice to the other 
party stating the grounds of the application. 

1818. Scope of application.] —Pkpperell r. 
Hird, No. 1798, ante, 

1819. Time for making application.] — Brown p. 
Halo, No. 1799, ante. 

1820. Alteration or variation of previous order.] 

- — When a judge has made an interlocutory order 
which does not decide the rights of the parties, 
the same judge or his successor may, on new facts 
being disclosed whicli sliow that to follow the 
precise directions of the order will cause injury 
or inconvenience, direct that, notwithstanding the 
fomier order, a different mode of carrying out 
what has in substance been thereby directed shall 
be adopted. — Prestney v, Colchester (\)rpn. 
(1883), 21 Ch. D. 376; 52 h. J. Vh. 877 ; 48 
L. T. 749 ; 31 W. R. 757, C. A, 

1821. .] — In a case of contract by an 

agent, where the agency was denied, deft, having 
been granted leave to apply for directions, pltf. 
wanted to add the agent as a party; this wtis 
refused as no reference was made in tlie order as 
dra'^ up as to appearance. Time for appealing 
having passed, a new application was refused as 
rc6’ jvdicaia : — Held : not everything asked for 
on the summons for directions was res judicata, 
I’leadings, discovery, etc., specified as matters to 
be dealt with & considered in the form of summons 

orders, are finally refused so far as the master 
is concerned. But the present application having 
been made on the spur of the moment, & during 
discussion with no record of refusal, could be made 
afresh. — Piaoo'rr v. Bartlett (1899), 31 L. Jo. 

1822. .] — The order made on a summons 

for directions under R. H. C., Ord. XXX., may be 
altered or varied by the master without any 
appeal. — Kirk v, Lewis (1907), Yearly Supreme 
Court Practice. 

Costs.] — See Sect. 6, post. 


Sect. 6.--COSTS OF SUBSEQUENT APPLICATIONS. 

R. S. C., Ord. XXX., r. 6. Any application by any party 
which might have been made at the hearing of the original 
Bummons shall, if granted on any subsequent application, be 
granted at the costs of the party applying unless the Court or a 
Judge shall be of opinion that the application could not properly 
have been made at the hearing of the original summons. 


1828. Notice fee.] — The proper fees to be 
allowed on an ordinary application for further 
directions subsequent to a summons for directions 
are Is. Qd, for the notice of appheation, Is, for 
the copy for chambers, & 2s. Qd, for the copy & 
service on the other side, making a total of 5s. 

The notice fee is covered by the Rules of the 
Supreme Court, 1883, Appendix N., item 61, which 
allows Is. Qd, “ for preparing any necessary or 
proper notice, not otherwise provided for,” 
although Ord. XXX., r. 5, under which these 
applications are now made by notice instead of a 
summons, was not in force when Appendix N. was 
prepared. — MacGuare v, Milligan, [1903] 1 Ch. 
145 ; 72 L. J. Ch. 87 ; 87 L. T. 676 ; 51 W. R. 
74 ; 19 T. L. K. 44 ; 17 Sol. Jo. 52. 


Sect. 7. ORDER AS TO EVIDENCE OF 
PARTICULAR FACT. 

R. S. C., Ord. XXX., r. 7, On the hearing of the summons, the 
Court or a Judge may order that evidence of any particular 
fact, to be spcelfled in the order, shall be given by statement on 
oath of information and belief, or by i)roductlon of documents 
or entries in books, or by copies of documents or entries or 
otherwise as the Court or Judge may direct. 

[New Procedure List, see Jl. S. C., Ord. XXXVIllA., r. 8, 
(2) 0), Tart XCIV., posf.] 

1824. Dispensing with technical rules.] — The 

judge cliarged with commercial business has no 
greater power Uian other judges to dispense with 
the technical rules of evidence. — Baerlein v. 
Chartered Mercantile Bank, [1895] 2 Ch. 
488 ; 65 L. J. Ch. 51 ; 72 L. T. 850 ; 43 W. R. 
692 ; 11 T. li. R. 475 ; 39 Sol. Jo. 622 ; 1 Com. 
Cas. 90; 12 K. 581, C. A. 

1825. Evidence under the summons.] — ^Action 
comiiienccd by administrator of a lady who resided 

died in Australia. Action charged breach of 
trust A fraud. Upon a summons for directions 
pltf. applied under Ord. XXX., r. 7, for an order 
that at the trial evidence of facts might be given 
by statements on oatli of information & belief ; — > 
Held: Ord. XXX., r. 7, was made under the 
powers given by the Judicature Act, 1894 (c. 16), 
s. 3, & was limited to the purposes specified in the 
section ; the rule only applied to evidence upon 
summons for directions, <fc was not intended to 
displace the rules of evidence at trial. — Rainbow v, 
Ktttoe (1916), 140 L. T. Jo. 412. 

See, furtJier, Evidenc’K, Vol. XXII., pp. 521, 
Nos. 5556 et seq. 


Se( T. 8.— FAILURE OF PLAINTIFF TO APPLY FOR 
DIRECTIONS. 

R. S. C. Ord. XXX., r. 8. In any action to which Rule 1 of 
this Ordc\ applies, if the plaintiff does not within fourteen days 
from the entry of the defendant's appearance take out a summons 
for directions under this Order, the defendant shall be at liberty 
to apply for an order to dismiss the action and upon such 
application the Judge may either dismiss the action on such 
terms as may be just or may deal with such application in all 
respects as if it were a summons for directions under this Order. 

1826. Defendant failing to deliver defence — 
Plaintiff moving for Judgment.] — Kemp v, Colman, 
No. 1797, ante. 
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Part XXXII. — Discovery, etc. 


Sect. 1. — ^IN GENERAL. 

R. S. C., Ord. XXXI., r. 1 . In any cause or matter the plaintiff 
or defendant by lca^e of the Court or a Judge may delivei 
interrogatories in writing for the examination of the opposite 
parties, or any one or more of such parties, and such interro- 
gatories wlien delivered shall have a note at the foot thereof, 
stating which of such interrogatories each of such persons is 
required to answer: Provided that interrogatories which do 
not relate to any matters in question In the cause or matter 
shall be deemed irrelevant, notwithstanding that they might be 
admissible on the oral cross-examination of a witness. 

pfew Procedure List, see Part xciv., posfj 

The references which appear below arc, vnless 
othencise indicated, to Discovery, Inspection 
Interrogatories, VoL XVIII, 

Effect of Judicature Acts & Rules of the Supreme 
Court.]— Vol. XVIII., pp. 42-13, Nos. 2-16. 
Discovery — Action lOT.}~See Vol. XVIII., pp. 

43-44, Nos. 17-23. 

Application for.] — See Vol, XVIII., pp. 71, 

Nos. 279 et seq. 

At what stage of proceedings granted.] — 

Sec Vol. XVIII., pp. 63, Nos. 199 et seq, 

By Sc against what persons.] — See Vol. 

XVIII., pp. 55, Nos. 129 et seq, 

Joinder of parties for purposes of,] — Sec 

Vol. XVIII., pp. 44-46, Nos. 24-47. 

Proceedings in which granted.] — See Vol. 

XVIII., pp. 48, Nos. 55 et seq. 

Interrogatories — Admiralty actions.] — See 
Admiralty, Vol. I., pp. 190, Nos. 1044 et seq, 

Application for leave to deliver.] — See 

l{, 8. C., Ord. XXXL, r. 2, infra; Vol. XVIII, 
pp. 223, Nos. 1711 et seq, 

At what stage of proceedings adminis- 
tered.] — See Vol. XVIII., pp, 188, Nos. 1380 et 
seq. 

By Sc against what persons administered,] 

See Vol. XVIII., pp. 184 et seq, 

Delivery of more than one set.] — See Vol. 

XVIII., p. 225, Nos. 1730-1731. 

Grounds for not answering.] — See Vol. 

XVIII., pp. 236, Nos. 1807 et seq, 

Incrimination.] — See Vol, XVIII., pp. 238, 

Nos. 1813 et seq, 

In what proceedings granted.] — See Vol. 

XVIII., pp. 180, Nos. 1317 ei seq, 

Matrimonial causes.] — See Husband & 

Wife, Vol. XXVII., pp. 425, Nos. 4308 et seq, 

What interrogatories allowed.] — See Vol. 

XVIII., pp. 134, 191, Nos. 849, 1398 et seq. 
Production Sc inspection.] — See Vol. XVIII., 
pp. 95, Nos. 469 et seq. 

Mandamus to compel inspection.] — See Vol. 
XVIII., p. 46. 

Companies’ books.] — See Companies, Vols. 

IX. & X., pp. 192, 209, 787, 788, 1106, 1128, Nos. 
1207-1209, 1295, 1296, 4928-4930, 7773, 7940- 
7949. 

Corporation documents.] — See Corpora- 
tions, Vol. XIII., pp. 302-305, 348, 349, 422-425, 
Nos. 336-370, 864-868, 876-879, 1423-1482. 

Admiralty proceedings.] — See Admiralty, 
Vol. I., pp. 190, Nos. 1044 ei seq, ; Supp. 

Bankruptcy proceedings — ^No right to discovery 
or interrogatories before receiving order made.] — 
See Bankruptcy, Vol. IV., p. 140, No. 1291. 

Statement of affairs Sc discovery of property 

— Interrogatories, discovery Sc production of docu- 
ments.] — See Bankruptcy, Vol. V., pp. 621-622, 
Nos. 6692-5008. 

Copyright^Infringement of.]— Copyright, 
Vol. Xlll., pp. 226-226, Nos. 663-658. 


Defamation — Interrogatories in actions for.] — 

See Vol. XVIII., pp. 203, Nos. 1612 et seq. 
Matrimonial causes. ]--6^ee Husband Sc Wife, 
Vol. XXVII., pp. 426, Nos. 4308 et seq. 

Trade unions — Right to inspect books .] — See 
I'BADE & Trade Unions, Vol. XLIII., p. 109, 
Nos. 1147-1149. 


Sect. 2.- INTERROGATORIES SUBMITTED TO AND 
CONSIDERED BY COURT. 

R. S. C., Ord, XXXI., r. 2. A ropy of the iuterrogatories 
proposed to bo delivered ahall be delivered with the summons 
or notice of application for leave to deliver them at least two 
clear days before the hearing thereof (unless In any case the 
Court or Judge shall think fit to dispense with this requirement) 
and the particular Interrogatories sought to be delivered shall 
be submitted to and considered by the Coiurt or Judge. In 
deciding upon such application, the Court or Judge shall take 
into account any offer, which may be made by the party souglit 
to be interrogated to deliver particulars, or to make admissions, 
or to produce documents relating to any matter in question, 
and leave shall be given as to such only of the interrogatories 
as shall be considered necessary either for disposing fairly of the 
cause or matter or for saving costs. 

pfew Procedure List, ace l*art X(TV., post ] 

2' he references which appear below arc, unless 
otherwise indicated, to Discovery, Inspeci’ion Sc 
Interrogatories, Vol, XVIII, 

Application for leave to interrogate.] — See Sect. 1, 
ante ; Vol. XVIII., pp. 223, Nos. 1711 et seq. 

At what stage of proceedings interrogatories 
administered.] — Sec Vol. XVIII., pp. 188, Nos. 1380 
ct seq. 

Bankruptcy proceedings — Not before re- 
ceiving order made.]— Bankruptcy, Vol. IV., 
p. 140, No. 1291. 

Interrogatories disallowed where Information 
obtainable by particulars.]— Vol. XVIII., 
p. 213, No. 1605. 

Interrogatories disallowed when not necessary or 
useful.]— aS’cc Vol. XVIII., pp. 198-199, Nos. 1460- 
1467. 

Further interrogatories.] — See Vol. XVIII., 
p. 226, Nos. 1730-1731. 


Sect. 3 — COSTS OF INTERROGATORIES. 

R. S. C., Ord. XXXL, r. 3. In adJiiBting the costs of the cause 
or matter inquiry shall at the instance of any party be made 
into the propriety of exhibiting such interrogatories, and if it 
is the opinion of the taxing officer or of the Court or Judge, 
either with or without an application for Inquiry, that such 
interrogatories have been exhibited unreasonably, vcxatiously, 
or at improper length, the costs occasioned by the said Interro- 
gatories ana the answers thereto shall be paid in any event by 
the party in fault. 

Examinations under r. 11 .] — See Discovery, 
Inspection & Interkooatoiues, Vol. XVIII., 
p. 246, Nos. 1888, 1889. 


Sect. 4.— FORM OF INTERROGATORIES. 

R. S. C., Ord. XXXL. r. 4. Interrogatories shall be In the 
^orm No. 6 In Appendix B., with such variations as circum- 
tances may require. 

Appendix B., Fonn No. 6 .] — See Yearly Supreme 
Court Practice. 
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Sect. 5.— INTERROGATCHtlES TO CORPORATIONS, 
COMPANIES, ETC. 


H. S. 0., Ord. XXXI., p, 6. If any party to a cause or matter 
be a body corporate or a Joint stock company, whether in- 
coriwrated ©r not, or any other body of iiersons, empowered by 
law to Bue or to be sued, whether in its own name or in the name 
of any ofncer or other person, any opposite party may apply 
for ^ order allowing him to deliver interrogatories to any 
member or omcer of such corporation, company or body, and 
an order may bo made accordingly. 


See Discovery, 
Vol. XVIII., pp. 
1377, 1800-1800 ; 


Inspection & Interrogatories, 
180-188, 235-230, Nos. 1371- 
Supp. 


Skct. 0.— objections to answering INTERRO' 
GATORIES. 


R. S. C., Ord. XXXI., r. 8. Any objection to answering any 
one or more ol Hcvcral interrogatories on tlie ground that it or 
they is or are scandalous or irrelevant, or not Oond fide for the 
piirpose of the cause or matter, or that the matters inquired 
into are not sufflciontly material at that stage, or on any other 
ground, may be taken in the atndavil in answer. 


rhe references which appear below are, unless 
otherwise indicated, to Dimcoveuy, ]nmi>ection & 
iNTEBROGATOEIES, Vol. XVIII. 

Grounds lor not answering.]— /S'ee Vol. XVIII., 
pp. 230, Nos. ] 807 et scq. 

Incrimination.]— .Vee V(j 1. XVIIT., pp. 238- 

211, Nos. 1813-1840; Vol. 1., pp. 88-80, Nos. 
720-728. 

PrlvUege.]— &'cc Vol. XVIII., pp. 241-213, 

No.s. 1847-1850. 

Specific statement ol objection.]— ,S'ce Vol. 
XVIII., p. 243, Nos. 1800, 1801. 

Resisting production — Documents tending to 
Incriminate.]— ^8cc Vol. XVIII., pp. lOl.Nos. 1132, 
et seg. 

Grounds ol privilege.]— ,S’cc Vol. XVIII., 
pp. 120, Nos. 705 et seq. 

As to what Interrogatories will or will not be 
aUowed.]— A'ce Vol. XVIII., pp. loi, No.s. 1308 
cl seq. 

Fishing Interrogatories.]— .See Vol. XVIII., 
p. 190, Nos. 1408-1470. 

Oppressive interrogatories.]- .S'ee Vol. XVIII., 
pp. 199-200, Nos. 1473-1479. 

Scandalous Interrogatories.]— .9ee Vol. XVIII., 
p. 200, Nos. 1480-1481. 


Sect. 7.— AFFIDAVIT IN ANSWER TO INTERRO- 
GATORIES. 

R. S. C., Ord. XXXI., r. 8, Interrogatories sliail be answered 
by affidavit to be filed within ten days, or witliin such other 
time as a Judge may allow. 


I i *’• sttid.ivit in answer to Interro- 

gatories shall unless otherwise ordered by a Judge, If exceeding 
10 folios, be printed and shall be in the Form No. 7 in Appendix 
B., with such variations as circumstances may require. 


See Discovery, Inspection & Interrooa 
TORIES, Vol. XVIII., pp. 226, 231-236, 243, Nos 
1731 et seq., 1760-1799, 1862-1865. 

Appendix B., Form No. 7.] — See Yearly Supremt 
Court Practice. 


Sect. 8.— OMISSION TO ANSWER OR INSUFFICIENT 
ANSWER— FURTHER AND BETTER ANSWER. 

n. S. C., Ord. XXXI., r. 11. If any person Interrogated omlta 
to answer, or answers Insufflclontly, the party interrogating 
inay apply to the Court or a Judge for an order requiring him to 
answer, or to answer further, as the case may be. And an order 


may be made requiring him to answer or answer further, either 
by affidavit or by vivd voce examination, as the Judge may 
direct. 

See Discovery, Inspection & Interroga- 
tories, VoL XVIII., pp. 243-245, Nos. 1866-1889 


Sect. 9.^DISC0VERY OF DOCUMENTS. 

R. S. C., Ord. XXXI., r. 12. Any party may, without filing 
any affidavit, apply to the Court or a Judge for an order directing 
any other party to any cause or matter to make discovery on 
oath of the doeumonts whieli arc or have been in his possession 
4)r power, relating to any matter in question therein. On the 
hearing ot such application the Court or Judge may either 
refuse or adjourn tlic same, if satisfied that such discovery is 
not nccesHary, or not necessary at that stage of the cause or 
matter, or make such order, either generally or limited to 
certain classes ot documents, as may In their or his discretion 
be thought fit. Provided that diseovery shall not be ordered 
when and so far as the Court or Judge shall be of opinion that 
it is not ncecssarv either for disposing fairly of the cause or 
matter or for saving costs. 

plew Procedure List, see Part XCIV., post ] 

The references which appear below are^ unless 
otherwise indicated^ to Discovery, Inspection k, 
Interrogatories, Vol, XVIII, 

In what proceedings granted.] — See Vol. XVIII., 
pp. 48, Nos. 55 et seq. 

By & against what persons.] — Sec Vol. XVIII., 
pp. 55, Nos. 129 et seq. 

Interrogatories.] — See Vol. XVIII., pp. 184, 

At what stage of proceedings granted.] — Sec 

Vol. XVIII., pp. 63, Nos. 199 et seq. 

Affidavit of documents.] — See li, S. C., Ord. 
XXXI., r. 13, infra; Vol. XVIII., p. 74, Nos. 296 
et seq. 

What documents included in affidavit.] — See 
Vol. XVIII., pp. 76, Nos. 321 et seq. 

Affidavit as to speciffc documents or classes of 
documents.] — Sec Vol. XVIIT., pp. 92-93, Nos. 
437-441. 

Application for discovery,]— N'cc Vol. XVIII., 

pp. 71, Nos. 279 et seq. 

Production & inspection.] — See Vol. XVIII., 

pp. 95, Nos. 469 et seq, 

Bankers’ books.] — See Bankers, Vol. III., 

pp. 305, Nos. 993 et seq. 

Postponement pending trial of issue or questions 
— Consequential discovery.] — See R. S. 0., Ord. 

XXXT., r. 20, p. 514, post; Vol. XVIII., pp. 67, 
Nos. 255 et scq. 

Arbitration proceedings.] — See Vol. XVIII., 
p. 48, Nos. 56-57 ; Arbitration, Vol. II., pp. 351, 
431, 432, Nos. 270, 813-819. 

Matrimonial causes.] — See Uusband & Wife, 
Vol. XXVII., pp. 425, Nos. 4308 et seq. 

Probate actions.]— Vol. XVIII., p. 54, Nos. 
109-112 ; Exec utors & Administrators, Vol. 
XXIII., pp. 278, Nos. 3432 et seq. 


Sect. 10.— AFFIDAVIT OF DOCUMENTS. 

R. S, C., Ord. XXXI., r. 13. The affidavit, to be made by a 
party against whom such order as is mentioned In the last 
preceding Rule has been made, shall specify which, if any, of 
the documents therein mentioned he objects to produce, and 
it shall be in the Form No. 8 in Appendix B., with such variations 
as circumstances may require. 

[New Procedure List, see R. 8. C., Ord. XXXVllU., r. 8 (2) (&), 
XCIV., post^ 

The references which appear below are^ unless 
otherwise indicated, to Discovery, Inspection k 
Interrogatories, Vol, XVIII, 
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Practice. 


Sect 10 . — Affidavit of documents. Sects. 11, 12, 13, 
15, 16, 17, 18 & 19.1 

Form of affidavit.] — See Appendix B., No. 8, 
Yearly Supreme Court I’ractico ; Vol. XVIII., 
pp. 74, 75, Nos. 290-307. 

By whom made.] — See Vol. XVIII., pp. 75, 76, 
Nos. 308-320. 

What documents must be included.] — See Vol. 
XVIII., pp. 70-79, Nos. 321-348. 

How documents described or identified.] — Sec 
Vol XVIII., pp. 79-82, Nos. 349-300. 

Claim of privilege.] — See Vol. XVIII., pp. 82- 
84, Nos. 307-377. 

Documents discovered after affidavit filed.] — 
See Vol. XVIII., p. 85, No. 378. 

Conclusiveness of affidavit.] — See Vol. XVIII., 
pp. 85-88, Nos. 379-399. 

Further & better affidavit.] — Sec Vol. XVIII., 
pp. 88-92, Nos. 400-430. 

Production & inspection.]— 8'ee Vol. XVIII., 
pp. 95, Nos. 409 ct seq. 


Sect. 11.— LIST OF DOCUMENTS IN LIEU OF 
AFFIDAVIT. 

R. S. C., Ord. XXXI., r. 13 a. On the hearing of any applica- 
tion for discovery of documents the ('ourt or Judge in lieu of 
ordering an affidavit of documents to be tiled may order that 
the party from whom discovery js sought shall deliver to the 
opposite party a list of the documents wliich are or have been 
iji his possession, custody or power relating to the matters in 
(luestion. Such list shall as nearly as may be follow the form 
of the affidavit in the Form Ko. 8 in Appendix B. Provided 
that the ordering of such list shall not preclude the Court or 
Judge from afterwards ordering the party to make and flic an 
affidavit of documents. 

pfew Procedure List, AW K. S. c., Ord. XXXVTllA.,r.8(2) (6), 
Part XCIV\, posf.] 


Sect. 12.— PRODUCTION OF DOCUMENTS. 

R. S. C., Ord. XXXI., r. 14, It shali be lawful for the Court 
or a Judge, at any time during the pendency of any cause or 
matter, to order the production by any party thereto, upon 
oath, of such of the documents in Ids possession or power, 
relating to any matter in question in such cause or matter as 
the Court or Judge shall think right : and the Court may deal 
with sucli documents, when produced, in such manner as shall 
appear just. 


The references which appear below arc, unless 
otherwise indicated, to Discovery, Inspection & 
Interrogatories, Vol. XVIII. 

Production & inspection.] — See Vol. XVIII., 
pp. 95, Nos. 409 ct seq. 

In what proceedings granted.] — See Vol. XVIII., 

p. 48, Nos. 55 et seq. 

Who may order.]— Vol. XVIII., pp. 97, 98, 
Nos. 484-489. 

By & against what persons obtained — Parties.] — 

See Vol. XVIII., x>p. 55-59, Nos. 129-159. 

Companies & corporations.] — Sec Vol. 

XVIII., p. 98, Nos. 490-494. 

Infants.]— Vol. XVIII., p. 01, Nos. 
177-181. ^ 


Lunatics & persons of unsound mind.] — 

See Vol. XVIII., pp. 02, 03, Nos. 185-198. 

Mortgagor & mortgagee.]— 8'cc Vol. XVIII., 

pp. 98, 99, Nos. 495-502. 


Purchaser for value without notice.]— Acc 

Vol. XVIII., M. 99, 100, Nos. 503-523. 

Sheriff.]— 8^66 Vol. XVIII., pp. 100-101, 

No. 524. 

Of what documents— Relevant documents.]— 
See Vol. XVIII., pp. 101-105, Nos. 525-551. 


Documents referred to in pleadings or 

affidavit.] — See R. S. C., Ord. XXXI., r. 15, p. 613, 
post ; Vol. XVIII., pp. 106-107, Nos. 662-576. 

Documents in possession or power.] — See 

Vol. XVIII., pp. 107-109, Nos. 677-589. 

Documents specifically described.] — See 

Vol. XVIII., p. 109, Nos. 690-696. 

Documents in which applicant has property 

or interest.] — See Vol. XVIII., pp. 109-113, Nos. 
590-043. 

Documents subject to lien.] — Sec Vol. 

XVIII., pp. 113-110, Nos. 644-674. 

Documents relating to land.] — See Vol. 

XVIII., pp. 152-158, Nos. 1031-1090. 

Mortgage deeds.] — Sec Vol. XVIII., 

pp. 98-99, Nos. 495-502. 

Purchase for value without notice.] — 

Sec Vol. XVIII., pp. 99-100, Nos. 503-523. 

Bankers’ books.] — Sec Bankers, Vol. 

111., pp. 129, 305-309, Nos. 48, 993-1023 ; Vol. 
XVIII., p. 117, No. 675. 

Notice to produce.] — See R. S. C., Ord. XXXI., 
TV. 15 &; 10, p. 613, post; Vol. XVIII., p. 117, 
Nos. 070-078. 

Power to order attendance of person to produce 
documents.] — See R. 8. C., Ord. XXXVII., r. 7, 
Part XXXIX., Sect. 5, sub-sect. 6, A., post ; Vol. 
XVIII., pp. 119-120, Nos. 094-704. 

Resisting production — Grounds of privilege — 
Legal professional privilege.] — See Vol. XVIII., 
pp. 120-148, Nos. 705-982. 

Documents relating solely to deponent’s 

case & not supporting opponent.] — See Vol. 
XVIII., pp. 148-158, Nos. 983-1090. 

Documents not in sole possession of party.] 

— See Vol. XVIII., pp. 158-101, Nos. 1091-1109 ; 
(V)UNTY Pourth, Vol. XIII., p. 499, No. 494 ; 
Evidence, Vol. XXII., p. 431, No. 4400. 

Documents In possession of party as agent 

for or on behalf of others.] — Sec Vol. XVIII., 
pp. 100-101, Nos. 1110-1131. 

Documents tending to incriminate.] — See 

Vol. XVIII., pp. 101-164, Nos. 1132-1108. 

Documents exposing party to penalty.]— 

See Vol. XVIII., pp. 104-105, Nos. 1109-1183. 

Documents exposing party to forfeiture.] — 

See Vol. XVIII., pp. 105-100, Nos. 1181-1201. 

Public policy.] — Sec Vol. XVIII., pp. 100- 

109, Nos. 1202-1223. 

Corporation books & documents.] — Sec 

Corporations, Vol. XIII., pp. 421-424 ; Vol. 
XVIII., p. 109, No. 1224. 

Privilege of witnesses.] — See Evidence, Vol. 
XXII., pp. 392, Nos. 4011 et seq. 

Waiver or loss of privilege.] — See Vol. XVIII., 
pp. 109-170, Nos. 1225-1229. 

Order for inspection.] — See R. 8. C., Ord. 
XXXI., r. 18, p. 513, post ; Vol. XVIII., pp. 171- 
172, Nos. 1240-1244. 

The inspection — Place of inspection.] — See 

R. 8. C., Ord. XXXI., r. 17, p. 513, post; Vol. 
XVIII., pp. 172-173, Nos. 1245-1204. 

By whom made.] — See Vol. XVIII., pp. 

173-175, Nos. 1265-1278. 

Sealing up.] — See Vol. XVIII., pp. 175- 

176, Nos. 1279-1299. 

Copies & photographs.] — See Vol. XVIII., 

pp. 176-177, Nos. 1300-1307. 

Costs of.]— R. 8. C., Ord. LXV., r. 27 

(17) (a), Part LXXXVI., Sect. 28, sub-sect. 15, M., 
post ; Vol. XVIII., p. 252, No. 1946. 

Inspection of corporation hooks & documents.] — 
See Corporations, Vol. XIII., pp. 422-424. 

Inspection by court or Judge.] — See R. S. C., 
Ord, XXXI., r. 19 a (2), p. 513, post; Vol. 
XVIII., pp. 177-178, Nos. 1308-1313. 
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Sect. 13.— NOTICE TO PRODUCE DOCUMENTS 
REFERRED TO IN PlEADINGS OR AFFIDAVITS. 

R. S. 0.» Ord. XXXI., r. 15. Every party to a cause or matter 
shall be entitled, at any time, by notice In writins to give notice 
to any other party in whose pleadings or afiidaidts reference is 
made to any document, to produce such document for the 
inspection of the party giving such notice, or of his solicitor, 
ana to permit him or them to take copies thereof ; and any 
party not complying with such notice shall not afterwards be 
at liberty to put any such document in evidence on his behalf 
In such cause or matter, unless he shall satisfy the Court or a 
Judge that such document relates only to his own title, he being 
a defendant to the cause or matter, or that he had some other 
cause or excuse which the Coiu*t or Judge shall deem sufficient 
for not complying with such notice : in which cose the Court 
or Judge may allow the same to be put in evidence on such 
terms as to costs and otherwise as the Court or Judge shall 
think fit. 

10^ Notice to any party to produce 

any documents referred to in his pleading or affidavits shall be 
in the Form No. 9 in Appendix B., with such variations as 
circumstances may require. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 117, Nos. 670 et seq. 

Of what documents.] — See Discovery, Inspec- 
tion & Interrogatories, Vol. XVIII., pp. 105, 
Nos. 552 et aeq. 

At what stage of proceedings.] — See Discovery, 
Inspection & I ntep rogatories, Vol. XVIII., 
pp. 63, Nos. 206 et acq. 

Form of notice.]— Nee Appendix B., No. 9, 
Yearly Supreme Court Practice. 


Sect. 14.— NOTICE TO INSPECT DOCUMENTS. 

R. S. C., Ord. XXXI., r. 17. The party to whom such notice 
is given shall, within two days from tiie receipt of such notice, 
if all the documents therein referred to liave been set forth by 
him in such affidavit as la mentioned in llulc 13, or if any of 
tlie documents referred to in such notice have not been set 
forth by him in any such affidavit, then within four days from 
tlie receipt of such notice, deliver to the party giving the same 
a notice stating a time within tlireo daya from the delivery 
thereof at wliich the documents, or aucli of them as he does not 
object to produce, may be inspected at tlie office of his solicitor, 
or in the case of bankers’ books or other books of account, or 
books in constant use for the purposes of any trade or business, 
at their usual place of custody, and stating which (if any) of 
the documents ho objects to produce, and on wliat ground. 
Such notice shall be in the Form No. 10 In Appendix B., with 
such variations as circumstances may require. 

See Discovery, Inspection <fc Interroga- 
tories, Vol. XVIII., pp. 172, Nos. 1245 et aeq. 


Sect. 16.— ORDER FOR INSPECTION. 

R. S. C., Ord. XXXI., r. 18. (1) If the parly served with 

notice under llule 15 omits to give such notice of a time for 
inspection or objects to give inspection, or offers inspection 
elsewhere than at the office of his solicitor, tlie ('ourt or Judge 
may, on the application of the party desiring it, make an order 
for infection in such place and in such manner as he may 
think fit : Provided that the order shall not be made when and 
BO far as the Court or a Judge shall be of opinion that it is not 
necessary either for disposing fairly of the cause or matter or 
for saving costs. 

(2) Any application to Inspect documents, except such as arc 
referred to In the pleadings, particulars, or affidavits of the 
party against whom the application is made, or disclosed in his 
affidavit of documents, shall be founded upon an affidavit show- 
ing of what documents inspection is sought, that the party 
applying is entitled to inspect them, and that they are in the 
possession or power of the other party. The Court or Judge 
shall not make such order for inspection of such documents 
when and so far as the Court or Judge shall be of opinion that 
it is not necessary either for disposing fairly of the cause or 
matter or for saving costs. 

[New Procedure List, see R. S. C., Ord. XXXVIIU., r. 8, 
Part XCIV., poat.J 

The ^ references which appear below are^ unless 
otherwise indicated^ to Discovery, Inspection & 
Interrogatories, Vol. XVIII. 

See Vol. XVIII., pp. 171, Nos. 1240 et aeq, 
P.P.— 17 


By whom Inspection may he made.] — See Vol. 
XVIII., pp. 173-176, Nos. 1266-1278 ; Com- 
panies, Vols. IX. & X., pp. 192, 209, 1166, 1166, 
1192, Nos. 1207 et aeq., 1296-1300, 8183-8184, 
8469-8462 ; Corporations, Vol. XIII., pp. 302, 
Nos. 336 et seq. 

In respect of what documents.] — See Vol. 
XVIII., pp. 101, Nos. 626 et seq. 

Place of Inspection.]— Nec Vol. XVIII., pp. 172, 
Nos. 1246 et seq. 

Sealing up.]— Nee Vol. XVIII., pp. 175-176, 
Nos. 1279-1299. 

Copies & photographs.] — See Vol. XVIII., pp. 

176-177, Nos. 1300-1307 ; Companies, Vol. IX. 
& X., pp. 193, 209, 1192, Nos. 1213, 1296, 1298, 
8459 ; Partnership, Vol. XXXVI., pp. 456, Nos. 
1208 et seq. 

Form of order.] — See Appendix K., No. 18, 
Yearly Supreme Court Practice. 

Order under Evidence Act, 1851.] — See Vol. 
XVIII.. pp. 117-119, Nos. 679-693. 

Winding up of company — Discovery of & 
examination of persons in regard to property.] — 
See Companies, Vol. X., pp. 891, Nos. 6066 et seq. 

Costs of inspection.] — See li. 8. C., Ord. LXV., 
r. 27 (17), (18), Part LXXXVI,, post; Vol. 
XVIII., p. 252, No. 1946. 


Sect. 16.— INSPECTION OF COURT ROLLS. 

R. S. C., Ord. XXXI., r. 19. An order upon the lord of a manor 
to allow limited inspection of the Court rolls may be made on 
the application of a copyhold tenant supported by an affidavit 
that he has applied for inspection, and that the same has been 
refused. 

See Copyholds, Vol. XIII., pp. 37, Nos. 406 et 
seq. ; 8upp. 


8ect. 17.- VERIFIED COPIES OF BUSINESS 
BOOKS. 

R. S. C., Ord. XXXI., r. 19 a. (1) Where inspection of any 
business books is applied for, the Court or a Judge may, if they 
or he shall tlUnk fit, instead of ordering inspection of the original 
books, order a copy of any entries therein to be furnished and 
verified by the affidavit of some person who has examined the 
copy with the original entries, and such affidavit shall state 
whether or not there are in the original book any and what 
erasures. Interlineations, or alterations. Provided that not- 
witlistanding that such copy has been supplied, the Court or a 
Judge may order inspection of the book from which the copy 
was made. 


Sect. 18 —INSPECTION BY COURT OR JUDGE 
OF PRIVILEGED DOCUMENTS. 

R. S. C., Ord. XXXI., r. 19a. (2) Where on an application 
for an order for inspection privilege is claimed for any document, 
it shall be lawful for the Court or a Judge to inspect the document 
for the purpose of deciding as to the validity of the claim of 
privilege. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 177-178, Nob. 1308-1313 ; 
Supp. 


Sect. 19.— DISCOVERY OF PARTICULAR DOCU- 
MENTS OR CLASSES OF DOCUMENTS. 

R. S. C„ Ord. XXXI., r. 19a. (3) The Court or a Judge may, 
on the application of a^ party to a cause or matter at any 
time, and whether an affidavit of documents shall or shall not 
have already been ordered or made, make an order requiring 
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Sect, 19. — Discovery of particular documente or 
classes of documents. Sects. 20, 21, 22, 23, 24, 
25, 26, 27 <£: 28.] 

any other party to state by affidavit M’hcther any particular 
document or documents, or any class or classes of documents, 
specified or indicated in the application, is or are, or has or have 
at any time been In his possession, custody, or power ; and, if 
not then in his possession, custody, or power, when he parted 
with the same, and what has become thereof. Such application 
shall be made on an affidavit, stating that, in the belief of the 
deponent, the party against whom the application is made has, 
or has at some time had, in his possession, custody, or power the 
particular document or documents, or the class or classes of 
documents, specified or indicated in the application, and that 
they relate to the matters in question in the cause or matter, 
or to some or one of them. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 92-93, Nos. 437-441 ; 
Supp. 


Seci. 20.— inspection OF BANKERS’ BOOKS. 

See Bankers & Banking, Vol. III., pp. 305-309, 
Nos. 993-1022 ; Supp. 


Sect. 21.— PRODUCTION FOR STAMPING. 

See Evidence Act, 1851 (c. 99), 8 . 6 ; Discovery, 
Inspection & Interrogatories, Vol. XVIII., 
pp. 170-171, Nos. 1230-1239. 


Sect. 22.— POSTPONEMENT PENDING TRIAL OF 
ISSUE OR QUESTION. 

R. S. C., Ord. XXXI., r. 20. If the party from whom discovery 
of any kind or inspection is sought objects to the same, or any 
part thereof, the Court or a Judge may, If satisfied that the 
right to the discovery or inspection sought depends on the 
determination of any Issue or question in dispute in the cause 
or matter, or that for any other reason it is desirable that any 
issue or question in dispute in the cause or matter should bo 
determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspection. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 67-71, Nos. 255-278. 


Sect. 23.— NON-COMPLIANCE WITH ORDER. 

R. S. C., Ord. XXXI., r. 21. If any party fails to comply with 
any order to answer interrogatories, or for discovery or Inspec- 
tion of documents, he shall be liable to attachment. He shall 
also, if a plaintiff, be liable to have his action dismissed for want 
of prosecution, and if a defendant, to have his defence, if any, 
struck out, and to be placed In the same position as if he had 
not defended, and the party interrogating may apply to the 
Court or a Judge for an order to that effect, and an order may be 
made accordingly. 

The references which appear below are, unless 
otherwise indicated, to Discovery, Inspection & 
Interrogatories, Vol. XVIII. 

Contempt ot court — Attachment] — See Vol 
XVIII., pp. 246-249, Nos. 1897-1924 ; &, generally. 
Contempt of Court, Vol. XVI., pp. 41 et seq. 

Action dismissed.}— Vol. XVIII., pp. 249- 

250, Nos. 1925-1934. 

Whether order dismissing action final or 

Interlocutory.]— 5fee Judgments, Vol. XXX., 
p. 139, Nos. 159-165. 

Defence struck out.]— /See Vol. XVIII., pp. 250- 

251, Nos. 1035-1941. 

Sequestration.]— See Vol. XVIII., p. 261, Nos. 
1942-1943. 

Solicitor struck off rolls.] — See Vol. XVIII.. 
p. 261, No. 1044. 


Sect. 24.— SERVICE OF ORDER. 

R. S. G., Ord. XXXI., r. 22. Service of an order for interro- 

g atories or discovery or inspection made against any party on 
is solicitor shall be sufficient service to found an application 
for an attachment for disobedience to the order. JBut the 
party against whom the application for an attachment is made 
may show in answer to the application that he has had no notice 
or knowledge of the order. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., p. 248, Nos. 1921-1922; 
Contempt of Court, Vol. XVI., pp. 61 ei seq. 


Sect. 25.— SOUCrrOR*S LIABILITY FOR FAILURE 
TO GIVE NOTICE OF ORDER. 

R. S. C., Ord. XXXI., r. 23. A solicitor, upon whom an order 
against any party for interrogatories or discovery or inspection 
is served under the last preceding Rule, who neglects without 
reasonable excuse to give notice thereof to his client, shall be 
liable to attachment. 


Sect. 26.— USING ANSWER AT TRIAL. 

R. S. C., Ord. XXXI., r. 24. Any party may, at the trial of a 
cause, matter, or Issue use In evidence any one or more of the 
answers or any part of an answer of the opposite party to interro- 
gatories without putting in the others or the whole of such 
answer : Provided always, that in such case the Judge may 
look at the whole of the answers, and If he shall be of opinion 
that any others of them are so connected with those put in that 
the last-mentioned answers ought not to be used without them, 
he may direct them to be put In. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 246-246, Nos. 1890-1896. 


Sect. 27.— SECURITY FOR COSTS. 

R. S. C., Ord. XXXI., r. 26. Any party seeking discovery by 
interrogatories or otherwise may be ordered upon making 
application for discovery to pay into Court to a separate account 
in the action, to be called “ Security for Costs Account,” to 
abide further order, the sum of 5h, or any less sum, and may 
be ordered further to pay Into Court such additional sum as 
the Court or a Judge shall direct. If security be so ordered the 
party seeking discovery shall, with his interrogatories or order 
for discovery, serve a copy of the receipt for the said payment 
into Court, and the time for answering or making discovery 
shall In such cases commence from the date of such service. 
The party from whom discovery is sought shall not be required 
to answer or make discovery unless and until the said payment, 
if BO ordered, has been made. [As amended by JR. S. C., July, 
1905, r. 6, and R. S. C. {Revision), 1917, r. 2.] 

In view of the annulment of R, S. C., Ord, XXXI,, 
r. 25, & the amendments introduced into r, 26, 
only a selection of the cases decided prior to the changes 
have been included, as being of possible value. 

For costs of interrogatories, see B. S. C., Ord. 
XXX., r. 3, p. 608, ante. 

1827. Application ot rule — Order tor ship’s 
papers.]— Ord. XXXI., r. 26, does not apply to 
an order for ship’s papers. — Law & Lindsay v, 
Budd, [1883] W. N. 166 ; Bitt. Rep. in Cb. 85. 

1328. Production of document in which 

both parties have common interest.] — Order made 
that pltf. in an action of contract should have 
inspection of the written contract which was in 
deft.’s possession without giving the security for 
costs required by H. S. C,, Ord, XXXI., rr. 26 
[annulled R. S. 0. (Revision) 1917] & 26. 

The provisions of Ord. XXXI., rr. 26 [see ante] 
&> 26 with regard to the security for costs of the 
discovery do not apply to an application for 
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production of a document in which both parties 
to the action have a common interest. — B rown v. 
Libll (1886), 16 Q, B. D. 229 ; 66 L. J. Q. B. 73 ; 

2 T. L. R. 4. 

1829. Interrogatories to more than one defen** 
dant.] — Where interrogatories are delivered to 
more than one deft, in an action, the prescribed 
deposit is to be made in respect of each set of 
interrogatories. — Smith v, Reed, [1883] W. N. 
196 ; 28 Sol. Jo. 84. 

1830. .] — Where in a co-ownership action, 

brought by a managing owner against his co- 
owners for an account to recover a balance, pltf. 
sought to interrogate defts., who were numerous, 

& to be dispensed from making the usual deposit, 
defts. contending that a deposit ought to be made 
in respect of each deft, interrogated, the court 
ordered a deposit of £5 & lO.v. for each additional 
folio over five & no more.— The Whickham 
(1885), 63 L. T. 236 ; 6 Asp. M. L. C. 479. 

1831. .] — Pltf. in an action against several 

defts. delivered separate copies of the same set of 
interrogatories to the defts. respectively, each 
deft, being required to answer particular interroga- 
tories only: — Held: (1) in the circumstances, 
pltf. need not pay into court more than one sum 
of £5 ; (2) non-payment of the £5 does not entitle 
the party from whom discovery is sought to apply 
for an order to strike out the interrogatories — 
Edeu & Co. V, Attenborough (1889), 23 Q. B. D. 
130 ; 68 L. J. Q. B. 311 ; 00 L. T. 452 ; 37 W. R. 
507 ; 6 T. L. R. 419. 

;1832. .] — Several defts. against whom an 

action was brought to make them liable for alleged 
misconduct also for the payment of large sums 
of money, appeared by different solicitors, & 
severed in their defences. 

On a summons asking that each deft, might be 
ordered to make an affidavit of documents, & for 
liberty to deliver interrogatories to each deft. : — 
Held : pltf. company must pay into court separate 
sums of £5 for each deft., both for discovery & for 
leave to serve interrogatories before an order could 
be made — IjIverpool & Manchester Aerated 
Bread & Cafiij Co. v. Firth, [1891] 1 Ch. 367 ; 
60 L. J. Ch. 153 ; 63 L. T. 677 ; 39 W. R. 269. 

1833. Discovery against more than one defen- 
dant — Defendants severing in defence.] — A pltf. 
who brings an action for one & the same cause 
against several defts. is entitled to discovery from 
all of them, on payment of one sum of £6, even 
although they sever in their defence. — Joyce v. 
Beau. (Beaee) & Mason, [1891] 1 Q. B. 459 ; 60 
L. J. Q. B. 242 ; 64 L. T. 137 ; 55 J. P. 183 ; 39 
W\ R. 316 ; 7 T. L. R. 265. 

1834. Discovery against several co-plalntlfls — 
Single deposit.] — ^A single deposit of £6 is sufficient 
before an application for an order for discovery 
of documents is made against several co-pltfs. — 
Campbell v, Poulett (Lord), [1884] W. N. 48 ; 
Bitt. Jtep. in Oh. 87. 

1835. Action against several defendants — Affi- 
davit of documents by plaintiff on application of 
one — Production of documents referred to, on 
appUcatlon of another defendant.] — In an action 
against several defts., where pltf. has made an 
affidavit of documents on the application of one 
deft, who has paid the usual deposit, it is competent 
to the court to make an order on the application 
of another deft, that pltf. do produce for his 
inspection the documents referred to in ^ the 
affidavit, & if there is no evasion of the provision 
of Ord. XXXI,, r. 26, as to deposit, such an order 
will be made, but with liberty to the pltf, to with- 
hold or seal up documents not relating to the 
matters in question between the pltf. & the last- 


mentioned deft.— Pardy’s Mozambique Syndi- 
cate. Ltd. V, Aledcandbr, [1903] 1 Oh. 191 ; 72 
L. J. Oh. 104 ; 88 L. T. 11 ; 61 W. R. 295. 

1886. Affidavit in answer referring to documents 
after deposit made — Inspection without further 
deposit.]— Where interrogatories have ^en de- 
livered, & the deposit of £6 required by R. S. 0., 
Ord. XXXI., r. 26, made, & the affidavit m answer 
refers to documents, an order can be made for 
inspection of such documents without requiru^ 
a further deposit. — Moore v, Peachey, [1891] 
2 Q. B. 707 ; 66 L. T. 760 ; 39 W. R. 692. 

1837. Time for answering where security 
ordered.] — ^Where security is ordered, the time for 
answering interrogatories only begins to run from 
the time of service of the receipt. — J ones v. 
Jones, [1884] W. N. 17 ; Bitt. Rep. in Ch. 89. 

1838. Power to order additional sum by way of 
security — Not limited to time when order for 
discovery made.] — The power of the court to 
order payment into court, of an additional sum 
by way of security for costs of discovery in excess 
of the prescribed sum of £5, is not limited to the 
time when the order for discovery is made, but 
may be exercised at any time when the circum- 
stances show that further security is required^;— 
Cooke v. Smith, [1891] 1 Ch. 509 ; 60 L. J. Oh. 
573 ; 64 L. T. 484 ; 39 W. R. 273, C. A. 

1839. Deposit dispensed with on ground of 
poverty.] — Leave was given to administer interro- 
gatories without making any deposit, on the groimd 
of pltf.’s poverty. — Burr v, IIubbard, [1883] 
W. N. 198 ; Bitt. Rep. in Ch. 83. 

1840. Effect of non-payment.]— Edbr & Co. v. 
A'rTRvnoROTTGH. No. 1831. ante* 


Sect. 28.— PAYMENT OUT OF SECURITY FUND. 

R. S. C.. Ord. XXXI., r. 27. Unless the Court or a Judge shall 
at or before the trial otherwise order, the amount standing to 
the credit of the “ Security for Costs Account ” in any cause or 
matter, shall after the cause or matter has been finally disposed 
of be paid out to the party by whom the same w^as paid in on 
his request, or to his solicitor on such party's written authority, 

In the event of the costs of the cause or matter being adjudged 
to him, but, in the event of the Court or Judge orderl^ng Mm to 
pay the costs of the cause or matter, the amount m Court shaU 
be subject to a lien for tlie costs ordered to be paid to any other 
party. 

r. 27 a. If after a cause or matter has 

been finally disposed of, by consent or otherwise, no taxation 
of costs shall be required, the taxing officer, or Master (as the 
case may be) may, either by consent of the parties, or on 
Xfled that any party who, has lodged any money to 
"Security for Costs Account” In such cause or ^tter^ 
become entitled to have the same paid out to him. £ve a 
certificate to that effect, which certificate shaU be acted on and 
have effect in all respects as If the same had been an order made 
In the said cause or matter. 

1841. Deposit treated as secvirlty lor genera 
costs ol cause— No repayment on dispensing with 
discovery.]— Pltf., who had deposited security for 
the costs of discovery & interrogatories, applied 
to have the money paid into court returned to him 
on the ground that he was willing ip dispense with 
all discovery : — Held : the deposit prior to to- 
covery being security for the general costs of the 
cause, defts. were entitled, to say that the deposit 
remain in court for the ultimate costs of the cause. 
—JuBB V. Bibbs & Hill, [1883] W. N. 208 ; Bitt. 
Rep. in Ch. 88. * 

Deposit paid by solicitor on behalf of client — 
Not “ disbursements ** within Solicitors Act, 1843, 
s. 87 — Entered in cash account.] — See Solicitors, 
Vol. XLII., p. 166, No. 1644. 

CerUfleate for payment out.] — See^ now?, Supreme 
Court Funds Rules, 1927, r. 45, Yearly Supreme 
Court Practice. 
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Sect 28. — Payment out of eecurity fund. Sects, 29, 
30<fer31. Paris XXXII LiScXXXlV, Sects, 
Sub-sect, 1, A.] 

Sect. 29.— ACTIONS BY OR AGAINST SHERIFF. 

R. S. C., Ord. XXXI,, r. 28. In any action against or by a 
sheriff in respect of any matters connected with the execution 
of his office, the Court or a Judge may, on the application of 
either party, order that the affidavit to be made in answer 
either to interrogatories or to an order for discovery shall be 
made by the officer actually concerned. 


Sect. 30.— INFANTS. 

R. S. C., Ord. XXXI., r. 29. This Order shall apply to Infant 
plaintiffs and defendants, and to their next friends and guardians 
ad litem. 


For decisions on the former law, see Discovery, 
Inspection & Interrogatories, Vol. XVIII., 
pp. 01, 188, Nos. 177-180, 1378-1379. 

Divorce proceedings.] — See Discovery, Inspec- 
tion Interrogatories, Vol. XVIII., p. 53, 
No. 99. 


Sect. 31.— LUNATICS AND PERSONS OF UNSOUND 
MIND. 

See Discovery, Inspection & Interroga- 
tories, Vol. XVIII., pp. 61, Nos. 182 et seq. 


Part XXXIII.— Admissions. 

See U, S. C., Ord. XXXII. ; Pleading, p. 212. 


Part XXXIV.— Issues, Inquiries and Accounts. 

Sect. 1.- ISSUES. 


R. S. C., Ord. XXXIII., r. 1. Where in any cau^e or matter It 
appears to the (’ourt or a Judge that the issues of fact in dispute 
are not sutticieutly defined, the parties may be directed to 
prepare Issues, and such issues shall, if the parties differ, be 
settled by the Court or a Judge. 

1842 . Definition.] -An issue is something which 
goes radically to the whole action or to a sub- 
stantial part of the action (Shearman, ,T.). — 
Williams v , Jones (Stanley) & Co., Ltd., 
[1926] 1 K. B. 255 ; 96 L. J. K. B. 471 ; 134 
L. T. 652 ; on appeat [1926] 2 K. B. 37. 

R. S. C., Ord. LXV.]— Part LXXXVI., 

post. 

1843 . Trial of Issues by Jury.] — ^Any party to an 
action now has a right, subject to the control of 
the court, & to the observance of certain forma- 
lities, to submit issues of fact to a jury. 

The court will distinguish between what ought 
& what ought not to go to a jury. — Clements v , 
Norris (1877), 26 W. R. 94. 

1844 . Discretion of court — Action for 

nuisance.] — The court will not, in the absence of 
special cause, by the exercise of the discretion 
given, deprive a deft, in a nuisance case of his 
statutory right to have the question, or issues of 
fact, in the action tried by jury at the assizes 
for the county in which the works from which the 
alleged nuisance proceeds are situated. Having 
regard to such statutory right, it is a sufficient 
reason to be stated, on the order directing a trial at 
the assizes, 4fe not in the Chancery Division, that 
the deft, desires a trial by jury, & that the court 
sees no reason to the contrary. — West v. 
White (1877), 4 Ch. D. 631 ; 46 L. J. Ch. 333 ; 
36 L. T. 95 ; 25 W. R. 342. 

Questions of law & fact — functions of judge & 
jury, see Evidence, Vol. XXII., pp. 22-35, 
Nos. 32-115. 

1845 . Effect of acceptance of issue.] — The 

appellants, having accepted an issue as to the 
existence of the alleged custom, are bound by the 
result (Vaughan Williams, L.J.). — Re North 
Western Rubber Co., Ltd. & Huttenbach & 
Co., [1908] 2 K, B. 907, 912 ; 99 L. T. 680, 0. A. 


Sect. 2. —INQUIRIES AND ACCOUNTS. 

Sub-sect. 1. — Order for Inquiry or 
Account. 

A . In General. 

R. S. C., Ord. XXXIII., r. 2. The Court or a Judge may, at 
any atagr of the proceedingB in a cause or matter, direct any 
necessary inquiries or accounts to be made or taken, notwith- 
standing that It may appear that there is some special or furtlier 
relief sought for or some special issue to be tried, as to which 
it may be proper that the cause or matter should proceed in the 
ordinary manner. 

1846 . At any stage of the proceedings.] — The 

court will not after the delivery of the statement 
of defence order a reference to arbitration under 
the Common Law Procedure Act, 1854 (c. 126), 
8. 11, but it has power at any stage to order an 
inquiry of fact to be made in chambers, pursuant 
to Ord. XXXIII. — ^West London Dairy Society, 
Ltd. V. Abbott (1881), 29 W. R. 584; 44 L. T. 
376. 

1847 . Before trial — Partnership accounts.] 

— In a suit to take the accounts of a partnership 
the defts. by their answer, filed before Nov. 1, 
1875, admitted tlie partnership, & that they had 
not accounted ; & alleged that the pltf. had not 
accounted, that moneys were due from him 
to them. The pltf. joined issue, & moved under the 
new practice, before the hearing, under the Rules 
of Court, 1875 (upon affidavit of service), that the 
accounts of the partnership dealings might be 
taken : — Held : he was entitled to the order imder 
Ord. XXXIII. or Ord. XL., r. 11, & order made 
accordingly, — Turquand v. Wilson (1876), 1 
Oh. D. 85 ; 45 L. J. Ch. 104 ; 24 W. R. 66 ; 1 
Char. Pr. Cas. 124. 

1848 . After trial.] — In an action to ad- 

minister the estate of a deceased solicitor, an 
administration decree, directing the usual accounts 
& inquiries, was made in April, 1867. In Dec. 
1871, an order was made that, in addition to the 
accounts & inquiries, directed by the decree, the 
ordinary accounts So inquiries should be taken A; 
made of &> rating to the partnership dealings 
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& transactions between the testator & his former 
partners who consented to be bound. Before 
this order was made the partners had claimed to 
be creditors on the estate for a large amount, & 
had filed affidavits alleging that the testator had 
fraudulently misappropriated moneys belonging 
to the partnership. In Feb. 1879, the then sur- 
viving partner applied by summons that an 
addition^ account might be taken of the amount 
in which the testator’s estate was indebted to the 
applicant for partnership moneys fraudulently 
retained or improperly applied by the testator, 
& of the interest which ought to be allowed on 
taking the account : — Held : the court had juris- 
diction to add the account asked for, <fe that under 
the circumstances it ought to be added ; but the 
court added a direction that the chief clerk should 
at the instance & at the risk, as to costs, of the 
deft, certify any circumstances showing tliat the 
surviving partner participated in the moneys 
fraudulently withdrawn or retained by the 
t/estator. 

Quaere : whether, under the order for the ordinary 
accounts <te inquiries relating to the partnership 
dealings &; transactions, the question of fraudu- 
lent withdrawal of moneys & the claim for interest 
might not have been raised. — B arber v. Mackrebl. 
(1879), 12 Ch. D. ,534 ; 41 L. T. 201 ; 27 W, K. 894, 
0. A. 

1849. After judgment.]— The pltfs. were 

mortgagees in possession of a colliery, & were also 
treated by the court as lessees of the same colliery 
under a lease for a fixed term of years at a rent & 
a certain royalty for all coal gotten. The lease 
contained covenants to leave pillars of coal to 
support the roof & not to work or remove the 
pillars. The mortgagees underlet the colliery 
gave their sublessees permission to work & remove 
tlie pillars, which they did Held : in taking the 
accounts as against mortgagees in possession, the 
mortgagees having allowed their sublessees lo 
take the coal, must be treated as having taken it 
themselves & having so taken it wrongfully in 
breach of the covenants in the lease, must be 
charged, not with the amount of the royalty 
reserved, but with the full value of the coal, sub- 
ject to a deduction for the costs of bringing it 
to the surface, but not for the costs of severance ; 
& the foreclosure, which had been made absolute 
b€»fore the appeal was heard, was re-opened. 

Some time after judgment nisi for foreclosure 
which directed accounts against pltfs. as mort- 
gagees in possession, but contained no inquiry or 
direction as to improper working of the collieries, 
it was discovered that the mines had been flooded 
in consequence, as the mortgagors alleged, of 
the improper working of the mortgagees or their 
sublessees in removing the pillars. 

The mortgagors applied to have under the fore- 
closure judgment as it stood an inquiry with 
reference to the flooding & to charge the mort- 
gagees with the injury so caused : — H eld : although 
the application was wrong in form, as such an 
inquiry should have been obtained through a 
supplemental judgment, or by an addition to the 
existing judgment, yet as a probable case had been 
made out of serious damage to the mortgaged 
property by the acts of the mortgagees in 
possession, the mortgagors should not be absolutely 
foreclosed, & left to the remedy of an action against 
the mortgagees or on the covenants of the lease 
against the lessees, but were entitled to such an 
inquiry, & in taking the accounts to cliarge the 
mortgagees with the amount of the injury. 

The court, in order to settle the question 
cheaply & expeditiously, directed a reference to 


Inquiries and Accounts. 

ascertain whether the flooding had been caused 
by the improper working by the mortgagees or 
lessees or any persons acting by their permission — 
& if so what was the amount of loss or damage 
caused thereby — &i added a direction that the 
mortgagees, in taking the accoimts directed by the 
foreclosure judgment, should be charged with the 
amount of such loss or damage. — Taylor v. 
Mostyn (1886), 33 Ch. D. 220 ; 55 L. J. Ch. 893 ; 
55 L. T. 651, C. A. 

1850. “Any necessary Inquiries or accounts ** — 
Matter in Issue not referable.] — The pltf. an equit- 
able mortgagee brought an action for foreclosrure 
or sale against several other mortgagees insisting 
that under the circumstances she was entitled to 
priority over the defts. The alleged priority of 
the pltf. to the defts. depended on questions of 
n()tice <fe fraud. On the application of the pltf., 
Kay, J., on summons under Ord. XXXIII., r. 2, 
made an order directing an inquiry what were the 
respective priorities of the incumbrances of pltf., 
& the respective defts. & an account of what was 
due to the incumbrancers respectively. One of 
defts. appealed : — Held : this order must be dis- 
charged for that Ord. XXXIII., r. 2, was not 
intended to authorise the sending the whole of the 
questions in a cause to be tried in chambers but 
only to authorise the court to direct before trial 
accounts & inquiries which would otherwise have 
been directed at the trial. — Oarnham v. Skipper 
(1885), 29 Ch. O. 566 ; 52 L. T. 239, O. A. 

1851. Account of prospective royalties.] — 

This was an action upon a covenant, contained in 
a conveyance of land in fee, that the purchaser 
would from tune to time & at all times thereafter 
pay to the vendor the sum of 6d. for each chaldron 
of coal which should be gotten out of the land, 
& shipped for sale. The pltfs. claimed an account 
of the coals which had been or should be gotten 
out of the land, & payment by the defts. of what 
should bo found due out of the assets of the 
covenantor, & that, if necessary, the estate of the 
covenantor (who was dead) shoiild be administered. 

Pearson, J., said that it might bo very con- 
venient if he could give pltfs. liberty to apply in 
case the royalty should not be paid in future, but 
he knew of no practice of the court which would 
allow him to do so. lie knew of no instance in 
which in a case of this kind the court, after ascer- 
taining the amount due on the covenant, had gone 
on to order an account to be taken prospectively. 
There would be this objection to so doing, that 
nothing ever might become due, for no coal might 
be gotten in future. Defts. admitting assets, the 
only order which could be made would be that 
pltfs.’ costs of the action be taxed, & paid by defts. 
— WiTHAM V. Vane, [1884] W. N. 98. 

1852. Special circumstances to be raised at time 
of order — Action for specific performance — Aban- 
doned objections to title not covered by order.] — 
If the common decree for specific performance 
& for inquiry as to title be made, & no special 
directions, the purchaser may imder it raise 
objections which he had abandoned before suit. 

The court will not add any special inq^uiry on 
the subject to the decree, nor direct the chief clerk 
to state special circumstances. — Curling v. 
Austin (1862), 2 Drew. & Sm. 129 ; 10 W. B. 
682 ; 62 E. R. 570. 

1858 , Damages claimed in statement 

of claim — Inquiry not asked for at hearing.] — In 

a specific performance action the vendors in their 
statement of claim claimed damages as well as 
specific performance. At the hearing the court 
ordered specific performance in the event of a good 
title being shown on inquiry, & gave pltfs. their 
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Seel, 2. — Inquiries and accounts: Sub-sect. 1, A., 
B, d: C. ; sub-sects. 2 3, A. (a), (6) d (c) ; 

sub-sect, 4.] 

costs if it appeared on inquiry that a g^d title 
could have been made before the action was 
brought. Nothing was said in the order as to an 
inquiry as to damages, nor were they asked for 
at the hearing. The certificate found that a good 
title could have been made before action brought ; 
& on further consideration pltfs. asked for an 
inquiry into damages sustained by them owing 
to the delay. All the facts were in the pltf.’s 
knowledge when the action was heard : — Held : 
in the circumstances pltfs., not having made their 
demand when the original order was drawn up, 
were not now entitled to such inquiry. — Munro 
V. Finijnson (1903), 116 L. T. Jo. 109. 

1854. Partnership dissolution — Claim for 

return of premium.] — Where a pltf., who entered 
into a partnership for a long term of years & paid 
a premium, of which, in certain events, that did 
not happen, he was to have a proportion returned 
to him, obtained judgment for a dissolution & an 
order for accounts & inquiries, & after the accounts 
had been prosecuted, asked, by summons, for a 
direction that he was entitled to be credited with 
a sum as for return of premium, the court held 
that though it had the power to make an addition 
to the judgment, yet as the pltf. knew all the facts 
at the time when it was pronounced, had present 
to his mind the question whether he was or not 
entitled to any such return, & came to the con- 
clusion that he was not, this was not a case in 
which the relief asked for sliould be granted, & 
dismissed the summons with costa. 

In partnership cases relief is given by directing 
a return of premium as for partial failure of the 
consideration, but such relief ought not to be 
granted without the leave of the court, after decree 
made declaring the partnership dissolved, & 
directing the usual accounts to be taken ; & leave 
ought not to be given unless the circumstances are 
such as would have authorised the court to give 
leave to bring a supplemental action. — Edmonds 

V. Robinson (1885), 29 Ch. D. 170 ; 52 L. T. 339 ; 
33 W. R. 471 ; sub nom. Edmonds v. Robinson, 
64 L. J. Ch. 586. 

1856. Foreclosure action — Claim to add 

right to redeem.] — ^Any special matter affecting 
the stat/e of the account as between mortgagor & 
mortgagee in a foreclosure action should be brought 
forward at the trial, & the judgment should direct 
the chief clerk to have regard to any such matter 
specifically. 

Where the conamon account was directed in a 
foreclosure judgment, & there was no special 
dir ection to the chief clerk : — Held : it was not 
open to the mortgagor on the taking of the 
ordinary accoimt to bring forward for the first 
time a claim to redeem on payment of the amount 
at which the mortgagee had valued his security 
in the mortgagor’s bankruptcy, &> that a summons 
to vary the certificate by the addition of a finding 
of the claim to redeem must be dismissed. — 
Sanguinetti V, Stuckey’s Banking Co., [1896] 
1 Ch. 502 ; 65 L. J. Ch. 340 ; 74 L. T. 269 ; 44 

W. R. 308 ; 40 Sol. Jo. 295. 

1856. Account of entries outside scope of 

order refused.} — ^Where an account ordered by 
the court is limited to pitch dug & won from certain 
specified lands, entries relating to pitch dug in 
other lands must be excluded & a certificate made 
in disregard of this rule will be varied by disallow- 
ing them.— Bennicourt v. Le Gendre, [1900] 

A. C. 173 ; 09 L. J. T. O. 21 P.C, 


B. Founded on Wilful Default, 

See R. 8. 0.. Ord. XXXIII., r. 2, p. 616, ante. 

Personal representatives.] — See Executors & 
Administrators, Vol. XXIV., pp. 683-684, 
Nos. 7086-7104. 

Mortgagee .] — See Mortgage, Vol. XXXV., pp. 
644-646, Nos. 3743-3762. 

1867. Trustee.] — Where in an administration 
action a pltf. by his pleadings charges trustees with 
a breach of tru^, but at the trial is content to take 
the common form administration judgment, the 
court will refuse to allow him at a later stage of the 
action to charge the trustees with further breaches 
of trust alleged to have been committed before the 
issue of the writ or before the judgment but not 
alleged in the pleadings & proved at the trial 
either for the purpose of obtaining relief against 
them on account of such breaches of trust or merely 
for the purpose of removing them from their 
office of trustees. 

The rule that if in an action for administration 
pltf. by his pleadings alleges wilful default & 
proves one instance of it, the court will direct 
an account on the footing of wilful default does not 
apply to the case of a breach of trust. — Re Wright- 
soN, Wrightson V. Cooke, [1908] 1 Ch. 789 ; 77 
L. J. Ch. 422 ; 98 L. T. 799. 

See, generally, Trusts & Trustees, Vol. XLIII. 

C. Particular Cases. 

1868. Accounts between co-defendants.] — 

Accounts between co-defts. are directed in those 
instances only in which a case is made out between 
them on the pleadings, & is supported by evidence. 

Where a cause had been set down on bill & 
answer, accounts between co-defts. were refused. — 
Eggleston v. Skelmersdale (Ix)rd) (1838), 1 
Beav. 396 ; 48 E. R. 993. 

1859. Illegal association.] — I do not myself 
believe that the law is so powerless that when 
money is in the hands of persons who have received 
it for application for an illegal purpose, it cannot 
protect the contributors or enable them to recover 
it before it has been applied for this illegal purpose. 
. . . I am happy to think that the law is not so 
feeble that it cannot protect the subscribers by 
ordering an account (Tomlin, J.). — Greenberg 
V. COOPERSTEIN, [1926] Ch. 657, 665, 666; 95 
L. J. Ch. 466 ; 135 L. T. 663. 

See, also. Part XVIII., Sect. 9, ante. 


SuB-SEGT. 2 . — By Whom Taicen. 
See Part XVIII., Sect. 3, ante. 


SuB-SEGT. 3. — Taking the Acgount. 

A. Special Directions. 

(a) Application and Form, 

R. S. C., Ord. XXXIII., r. 8. The Court or a Judge may, 
either by the Judgment or order directing an account to be 
taken or by any subsequent order, give special directions with 
regard to the mode in which the account is to be taken or 
vouched, and in particular may direct that in taking the account, 
the books of account in which the accounts in question have 
been kept shall be taken as primd facie evidence of the truth 
of the matters therein contained, wltli liberty to the parties 
interested to take such objections thereto as they may be 
advised. 

I860. Application for directions — ^To judge in 
chambers. l--^Oircuinsiaiices under which books of 
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account were allowed to be taken as primd facie 
evidence under Chancery Procedure Act, 1862 
(c. 86), s. 64. 

Applications tinder that section ought to be 
made to the judge in chambers, & not in court. — 
Hardwick v, Wright (1867), 16 W. R. 953. 

1861. Form of direction — By order giving right 
to appeal.] — Where an account has been d&ected 
to be taken, the court has jurisdiction, on subse- 
quent summons, to give a direction as to the 
principle on which it shall be taken, but such 
direction should be given in the form of an order, 
so that an appeal may lie. — Shaw v. Brown 
(1881), 44 L. T. 339 ; 60 L. J. Ch. 232. 

(6) In What Circumstances Given. 

See R. S. C., Ord. XXXIII., r. 3, p. 518, ante. 

1862. Absence of books.] — Special direction 
given on an order for taxation, that if the solicitor 
should be unable to establish any of the charges 
by reason of the death of his clerk, or the absence 
of the books & papers delivered to the client, the 
taxing master should report specifically thereon. — 
Re Watts (1844), 7 Beav. 491 ; 49 E. R. 1166. 

1863. .] — Special directions given in a 

decree for an account, that if the master should 
be unable to take such account, by reason of the 
non-production of the books of account or other 
circumstances, he should ascertain & state such 
circumstances, & report thereon. 

Difficulty in making a decree against parties 
depending on the result of accounts, which could 
not be satisfactorily taken, in consequence of the 
loss of the books of account. — Rowley v. Adams 
(1844), 7 Beav. 395 ; 8 Jur. 994 ; 49 E. R. 1118 ; 
affd. (3849), 2 H. L. Cas. 725. 

1864. Fraud & lapse of time.] — Wliere an entry 
in an administrator’s account, which had been 
settled, was shown to be fraudulently made, the 
whole account was opened, notwithstanding the 
lapse of forty years since the death of the intestate, 
seventeen since the settlement of the account, & 
more than two since the discovery of the entry 
complained of. 

Special directions inserted in the decree for the 
protection of the accounting party. — Allfrey v. 
Allprey (1849), 1 Mac. & G. 87 ; I H. & Tw. 
179 ; 13 L. T. O. S. 250 ; 13 Jur. 269 ; 41 E. R. 
1195. 

1865. Accounts & vouchers beyond control of 
accounting party.] — Special decree in a bill for an 
account, where the accounts & vouchers were 
alleged, under special circumstances, to be beyond 
the control & power of the accounting party. — 
Turner v. Corney (1841), 5 Beav. 515 ; 49 E. R. 
677. 

1866. Vouchers lost.] — The meaning of the 
Chancery Procedure Act, 1852 (c. 86), s. 54, is, that 
where vouchers have been lost, or the accounts 
cannot be taken in the ordinary way, the court 
may give special directions. But such directioiM 
will not be given unless it appears that the ordi- 
nary evidence cannot be had, or merely to save 
expense. 

Semhle : by the ordinary rules of the court 
partnership books are admissible in evidence for 
&: against all the partners their estates. — 
Lodge v. Pritchard (1863), 3 De G. M. & G. 906 ; 
1 Sm. & G. App. VIII. ; 1 W. R. 211 ; 43 E. R. 
354, L. JJ. 

1867. Accounts Improperly kept.] — If a company 
does not discover, Sd has not the means of to- 
covering, the correctness of entries in a succession 
of accounts rendered by their agent, they are not 
after the decease of the agent precluded by lapse 


of time, or by certain shareholders omitting, 
against opposition, to press for explanations pre- 
viously asked, from showing that such entries are 
not only erroneous but fraudulent. 

Where the accounts of an agent acting for a 
company ^ve been improperly kept or mystified, 
& not duly rendered & explained when asked for, 
the court will direct them to be taken through 
a period of twenty-five years, though accounts 
sent in have been acted on, & though shareholders 
who asked for further information & explanation 
on such accounts did not persevere to obtain 
them. 

Special decree for taking a general account, 
with a direction to treat the books as conclusive, 
except as to items challenged within six weeks, 
with liberty to surchai’ge & falsify. — Stainton v. 
Carron Co. (1857), 24 Beav. 346 ; 27 L. J. Ch. 
89 ; 30 L. T. O. S. 299 ; 3 Jur. N. S. 1235 ; 63 
E. R. 391. 

(c) Account Books declared Primd Facie 
Evidence. 

See R. S. C., Ord. XXXIII., r. 3, p. 518, ante ; 
Evidence, Vol. XXII., pp. 362, 386, Nos. 3689- 
3693, 3964. 

1868. Company accounts.] — Stainton v. Carron 
Co., No. 1867, ante. 

1869. Trust accounts.] — A trustee under the 
will of a testator who died in 1834, kept the trust 
accounts open to bo inspected by the cesiuis que 
trustenty who all lived near together & in com- 
munication. In 1855 an examination of the books 
of account was made on behalf of two of them. 
The court, under the Improvement of Jurisdiction 
of Equity Act, 1852 (c. 86), s. 54, allowed the books 
to be taken as primd facie evidence of accoimts till 
that examination. — Banks v. CARTvmiGHT (1867), 
15 W. R. 417. 

Admissibility generally.] — See Evidence, Vol. 
XXII., pp. 361-364, Nos. 3679-3716. 


Sub-sect. 4. — Verification of Accounts. 

R. S. C., Ord. XXXIII., r. 4. Where any account la directed 
to be taken, the accounting party, unless th(5 Court or a Judge 
shall otherwise direct, shall make out his account and verify 
the same by aflldavlt. The items on each side of the account 
shall be numbered consecutively, and the account shall be 
referred to by the affidavit as an exhibit and be left In the Judge's 
chambers, or with the official or other referee, as the case 
may be. 

r. 4 a. Upon the taking of any account 
the Court or a Judge may direct that the vouchers shall be 
produced at the office of the solicitor of the accounting party, 
or at any other convenient place, and that only such items as 
may be contested or surcharged shall be brought before the 
Judge in chambers. 

1870. Fees & percentages payable — Accounts of 
executors & trustees of same estate taken separately 
— Double fees.] — In an administration suit the 
decree had directed an account to be taken of the 
receipts of the testator’s executors, & another 
account of the receipts of the trustees of the 
will. There were tluree trustees, two of whom 
were also executors. The executors in their 
account discharged themselves of the sums 
received by them mainly by means of payments 
made to the trustees, & the sums thus paid over 
to the trustees appeared in their accounts as 
receipts by them. The chief clerk had required 
separate accounts to bo taken of the receipts & 
payments of the executors, & of the receipts & 
payments of the trustees. 
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Sect, 2 . — Inquiries and accounts: Suh-sects, 4, 6, 6, 
7, 8 9. PaH XXXV, Sect, 1.] 

The Order of Oct. 28, 1875 (court fees), schedule, 
provides for the payment of a court fee of Qd, 
for every £60 found to have been received by 
executors, trustees, & others on taking their 
accounts : — Held : separate accounts were properly 
taken under the decree & separate sums were 
properly found to have been received from the 
execut<^rs & from the trustees, & that a double 
court fee was payable ; a fee on the gross receipts 
of the executors, & a fee on the gross receipts of the 
trustees. — Akmitage v, Elworthy (1879), 13 
Ch. D. 91 ; 41 L. T. 608 ; 28 W. R. 283, C. A. 

1871. Reference to accountant.] — ^An 

ordinary administration judgment was obtained 
on June 7, 1878, &; in Feb. 1880, certain supple- 
mental accounts were ordered to be taken. 

The accounts brought into chambers being 
very voluminous, by the consent of all parties 
an order was made in July, 1881, appointing an 
accountant to examine & report on the accounts. 
The accountant was paid £900 for his services, & 
his reports were brought into chambers & adopted 
by the chief clerk, the last report being made in 
March, 1883. No certificate of the cliief clerk had 
been completely settled, though a draft certificate 
had been prepared, when a claim was made for a 
percentage fee of £1,196 17s. 6d., calculated at 
the rate of Is. on the £100, on the amount received 
by the executors, according to the order as to 
fees of Oct. 1875 : — Held : although only the 
accountant’s work had been adopted, the accounts 
had been taken by tlie court within the mean- 
ing of the order of 1875; &: the £900 paid to 
the accountant could not be deducted from the 
fee of £1,196 11 s, 6d., but must be borne by 
the parties. — Re Hutchinson, Hutchinson v, 
Norwood (1884), ,50 li. T. 486 ; 32 W. R. 392, 
C. A. 

See, also. Supreme Court Fees Order, 1930, 
Sched. I., Sect. TT. (Ch.), items 49, 50; Sect. IV., 
(Probate), item 75. 

1872. Production of vouchers — Object of rule.] 

—The object of that rule [Ord. XXXIII., r. 4a] is 
apparent. It is to prevent the enormous expense 
& delay which are continually incurred by direct- 
ing the general accounts to be taken in the chambers 
of a Chancery judge (Kay, L.J.). — Re Fish, 
Bennett v, Bennett, [1893] 2 Ch. 413, 427 ; 
62 L. J. Ch. 977 ; 2 R. 467 ; sub nom. Re Fish, 
V. Bennett, 69 L. T. 233, C. A. 

Whether vouching nnnrt 

allowed — Right to waive Items.] — At the hearing 
of the summons it was suggested by counsel for 
the defts. that the accounts should be taken out 
of court, with liberty to refer disputed points 
to the chief clerk. Kekewich, J. said that such 
a course, in his experience, led to greater expense 
& delay than if an ordinary order was made : it 
was not necessary, if the ordinary order went, 
to vouch every item in the accounts before the 
chief clerk, as any items could be waived by the 
parties on taking the account : there would there- 
fore be the usual order for an account. — Re 
Brown, Benson v. Grant, [1895] W. N. 116 ; 39 
Sol. Jo. 638. 

Forms.] — See Appendix L., Forms 11-14, 
Yearly Supreme Court Practice. 

Practice.]— R. s. C., Ord. XXXVIII., 
rr. 22, 23, Part XL., post; Ord. LXV., r. 27 (20), 
(21), Part LXXXVI., post; Ord. LXVI., r. 2, 
Part LXXXVII., post. 

Cross-examination.] — See Evidence, Vol. 

XXII., p. 520, Nos. 6637-6643. 


Sub-sect. 6. — Surcharge op Accounts. 

R. S. C., Ord. XXXIII., r. 6. Any party seeking to charge 
any accounting party beyond what he has by his account 
admitted to have received shall give notice thereof to the 
accounting party, stating, so far as he Is able, the amount sought 
to be charged and the particulars thereof In a short or succinct 
manner. 

1874. Account against mortgagees in possession.] 

— Defts. had by the jud^ent in the action been 
held to be mortgagees in possession of certain 
mortgaged estates, & the usual accounts & 
inquiries as against mortgagees in possession were 
directed. Defts. brought in an account pur- 
porting to show their receipts in respect of the 
rents & profits of the mortgaged estates, but which 
in fact only showed certain lump sums received 
by them from one J. H. Blood, then deceased, 
their agent. 

On motion by pltf. for a further & better 
account : — Held : defts. were bound to render the 
further account, for that the receipts of Blood 
were as between pltf. & defts. the receipts of defts. ; 
defts. were bound to deliver an account showing 
not only what they had received from Blood but 
what he had received from the tenants, & that 
it was a question not of technicality but of sub 
stance, for without the knowledge derived from 
such an account pltf. would be unable to proceed 
on the inquiry as to wilful default, which was a 
matter of surcharge, that the death of defts.’ 
agent could not excuse defts. from this liability. — 
Noyes v. Pollock (1885), 30 Oh. D. 336; 55 
L. J. Oh. 54 ; 53 L. T. 430 ; 33 W. R. 787, C. A. 

Certification of surcharge by master.] — See 
R. S. 0., Ord. LV., r. 68, Part LXXI., post. 

Right to surcharge & falsify.] — See Equity, Vol. 
XX., p. 277, Nos. 359-369. 


Sub-sect. 6. — Account of Personal Estate. 

R. S. C., Ord. XXXIII., r. 6. Every judgment or order for a 
general account of the personal estate of a testator or Intestate 
shall contain a direction for an inquiry what parts (if any) of 
such personal estate are outstanding or undisposed of, unless 
the Court or a Judge shall otherwise direct. 

Administration of personal estate .] — See R. S. C., 
Ord. LV., r. 4, Part LXXI., post. 


Sub-sect. 7. — Form op Judgment or Order. 

R. S. C., Ord. XXXIII., r. 7. Where by any judgment or order, 
whether made in Court or in chambers, any accounts are directed 
to be taken or inquiries to be made, each such direction shall 
be numbered so that, as far as may be, each distinct account 
and inquiry may be designated by a number, and such judgment 
or order shall be In the Form No. 28, in Appendix L., with such 
variations as the circumstances of the case may require. 

Appendix L., Form No. 28.] — See Yearly Supreme 
Court Practice. 


Sub-sect. 8. — “ All Just Allowances ” on 
Taking Account. 

R. 8. C., Ord. XXXIII., r. 8. In taking any account directed 
by any judgment or order, all just allowances shall bo made 
without any direction for that purpose. 

1875. Unconnected with transactions occasion- 
ing account — Account of rents & profits by solicitor 
steward — Whether bill of costs allowed.] — In a 

suit by a principal against his steward & agent, 
the decree, in conformity to the prayer of the bill, 
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ducted an account to be taken of rents, profits & 
timber-money received by deft, on pltf.’s account ; 
& also directed the master, in taking the accounts, 
to make to the parties all just allowances. Deft, 
was a solicitor, & had acted, as such, for the 
pltf. during his stewardship ; &; bills of costs were 
due to him from the pltf. The master, at the 
pltf.^s request, taxed the bills, &, in taking the 
accounts under the decree, included the reduced 
amounts of them amongst the just allowances to 
which the deft, was entitled. The pltf. excepted 
to the report on that account ; & the court allowed 
the exceptions. — Jolliffe v. Hector (1841), 12 
Sim. 398 ; 59 E. R. 1185. 

To agents.J—^ee Agency, Vol. I., pp. 440-441, 
Nos. 1300-1309. 

To personal representatives.] — See Ex:ecutor8 
& Administrators, Vol. XXIV., pp. 664, 693-606, 
Nos. 6913, 7183-7207. 

To trustees.] — See Trusts & Trustees, Vol. 
XLIII., pp. 762-776, 818-836, 915-917, Nos. 2061- 
2160, 2613-2817, 3554-3580. 

Solicitor as trustee.] — See Solicitors, Vol. 

XLII., pp. 117-122, Nos. 1137-1183. 

To mortgagees & mortgagors.]— Mortgage, 
Vol. XXXV., pp. 636-040, 647-651, 668 et aeq., 
Nos. 3676-3703, 3775-3839, 4041 et seq. ; Shipping 
& Navigation, Vol. XLI., p. 184, Nos. 242-244. 

To trespassers in mines.] — See Mines, Minerals 
& Quarries, Vol. XXXIV., pp. 654-657, Nos. 
537-572. 

To tenant for life.] — See Settlements, Vol. 
XT., pp. 769-771, Nos. 3004-3035. 

To receivers.] — See Receivers, Vol. XXXIX., 
pp. 79-82, Nos. 916-961. 


Sub-sect. 9. — Undue Delay in Proceedings. 

R. S. C., Ord. XXXIII., r. 8a. Each Master shall at the 
beginning of each sittings report to the Judge to whoso chambers 
he is attached, all the cases In which he considers that there has 
been any undue delay in the proceedings before him, 

j., 9 , If It shall appear to the Court 

or a Judge, on the representation of any Master or otherwise, 
that there is any undue delay in the prosecution of any accounts 
or inquiries, or in any otlier proceedings under any Judgment 
or order, the Court or Judge may require the party having the 
conduct of the proceedings, or any other party, to explain the 


delay, and may thereupon make such order with regard to 
expediting the proceedings or tiie conduct thereof, or the stay 
thereof, and as to the costs of the proceedings, as the circum- 
stances of the case may require ; ana for the purposes aforesaid, 
any party or the ofRcIal solicitor may be directed to summon 
the persons whose attendance is required, and to conduct any 
proceedings and carry out any directions which may be given ; 
and any costs of the official solicitor shall be paid by such parties 
or out of such funds as the Court or Judge may direct ; and If 
any such costs be not otherwise paid, the same shall be paid 
out of such moneys (if any) as may be provided by Parliament. 

1876. Such order . . . with regard to the con- 
duct thereof.] — On an application by the next 
friend of an infant pltf. for the removal of a receiver 
in the action, Kay, J., refused the application, 
but expressed dissatisfaction with the general 
conduct of the next friend, & ordered that the 
official solicitor should be named as the next friend 
of the infant in all future proceedings, & that the 
next friend should deliver up all documents to him. 

On appeal, this order was discharged without 
prejudice to any proceedings that might be taken 
under Ord. XXXIII., r. 9, on the ground that, 
although the court had, on a proper application, 
jurisdiction to remove a next friend, such a course 
ought not to bo taken without giving a next friend 
an opportunity of explaining his conduct . — Re 
CoRSELLis, Lawton v, Elwes (1884), 50 L. T. 
703 ; 32 W. R. 965, C. A. 

1877. Debenture-holders’ action.] — Wliere a 
trustee of a debenture trust deed commenced the 
usual debenture-holders’ action, & on motion a 
receiver was appointed, & a summons to proceed 
taken out, but was ordered to stand over generally, 
& the pltf. did not proceed with the action for three 
years : — Held : on the application of the official 
solicitor under Ord. XXXlll., r. 9, that the action 
must be stayed & the pltf. must pay the costs of 
the appellant to stay . — Re Cornish Tin Lands, 
Ltd., Bastard v. The Co. (1918), 63 Sol. Jo. 166. 

1878. Reference to official solicitor.] — Where the 
court refers a matter to the official solicitor, the 
instructions, if not inserted in the order, ought to 
be embodied in some document, or at least be 
reduced into writing. 

The functions of the official solicitor with regard 
to instituting legal proceedings considered. — 
Re Caton, Vincent v. Vatcher (1911), 66 Sol. Jo. 
313. 

Costs of delay.]~>S^ee R. S. C., Ord. LXV., r. 11, 
Part LXXXYl., post 
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Sect. 1.— SPECIAL CASE BY CONSENT. 

R. S. C., Ord. XXXIV., r. 1. The parties to any cause or 
matter may concur In stating the questions of law arising therein 
In the form of a special case for the opinion of the Court. Every 
such special case shall be divided into paragraphs numbered 
consecutively, and shall concisely state such facts and documents 
as may be necessary to enable the Court to decide the questions 
raised thereby. Upon the argument of such case the Court 
and the parties shall be at liberty to refer to the whole contents 
of such documents, and the Court shall bo at liberty to draw 
from the facts and documents stated in any such special case 
any inference, whether of fact or law, which might have been 
drawn therefrom if proved at a trial. 

1879. Jurisdiction of court.] — The Act of Parlia- 
ment by which a sewerage board was incorporated 
provided that aU controversies between the board 
& any constituent authority should be referred to 
the Local Government Board, whose decision 
thereon should be final & conclusive. 

17 * 


Disputes having arisen between the pltfs. &; 
defts. during certain sewerage operations conducted 
by the defts. in the pltfs.’ district, the same were 
referred to the Local Government Board, who 
stated a case for the opinion of the court : — 
Held : there was no power to state a special case, 
the reference not having been by consent of the 

E arties within the meaning of sect. 6 of the Common 
aw Procedure Act. — Bexley Local Board v. 
West Kent Main Sewerage Board (1882), 9 
Q. B. D. 618 ; 51 L. J. Q. B. 456 ; 47 L. T. 192 ; 
46 J. P. 619 ; 31 W. R. 119. 

1880. Hypothetical case — Discretion of court to 
decide.] — TJpon a special case to obtain a decision 
whether persons not in esse would be entitled, under 
certain circumstances which might never arise, 
to a share in property, the court declined to decide 
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Sect. 1. — Special case by consent. Sects, 2, 3, 4, 6, 
6, 7, 8 cfc 9.] 

the (question, being of opinion that it would be 
injurious to the parties to have that decision until 
the events should happen which would give rise 
to the question. 

Where the interests of the parties to a special 
case are not of such a nature as to give the court 
jurisdiction to decide the questions, the court 
will not feel itself bound to decide upon a fictitious 
interest created for the express purpose of obtaining 
a decision. — ^Bright v. Tyndall (1876), 4 Ch. D. 
189 ; 25 W. R. 109. 

1881. .] — It is not the function of a 

court of law to advise parties what their rights 
would be under a loqiothetical case. — Glasgow 
Navigation Co. v. Iron Ore Co., [1910] A. C. 
293 ; 79 L. J. P. C. 83 ; 102 L. T. 435 ; 11 Asp. 
M. L. C. 387, H. L. 

1882. .] — The courts will not decide 

a hypothetical case, — R. r. Schorr (1915), 50 
L. Jo. 344, n. 

1883. Amendment of case — Ord. XXVIII., r. 12.] 

— This fact should have been found by the 
registrar : it is not stated in the case, but as I 
have power to amend under Ord. XXVIII., r. 12, 
I will do so (Butt, J.). — The Immacolata 
CONCEZIONE (1883), 9 P. D. 37, 42 ; 52 L. J. P. 
19 ; 50 L. T. 539 ; 32 W. R. 705 ; 5 Asp. M. L. C. 
208. 

t^l884. Hearing of case — Number of counsel 
heard.] — Upon the argument of a special case 
only one counsel is heard on each side except when 
the case is stated upon an order of sessions, when 
it is brought before the court upon an order nisi 
to quash, & there all the counsel instructed on both 
sides may be heard. — Spurling v. Bantoft, 
[1891] 2 Q. B. 384 ; 60 L. J. Q. B. 745 ; 65 L. T. 
584 ; 56 J. P. 132 ; 40 W. R. 157 ; 17 Cox, C. C. 
372, D. C. 

1885. Liberty to draw inferences of law or fact.] 

— Under Ord. XXXIV., r. 1, I am at liberty to 
draw from the facts & documents stated in any 
such special case any inference, whether of fact or 
law, which might have been drawn therefrom if 
proved at a trial (Stirling, J.). — Barclay v. 
Pearson, [1893] 2 Ch. 154, 164 ; 62 L. J. Ch. 636 ; 
42 W. R. 74 ; 3 R. 388 ; sitb nom. Barclay v. 
Pearson, Oppler v. Pearson, 68 L. T. 709 ; 9 
T. L. R. 269 ; 37 Sol. Jo. 268. 

1886. Decision of case disposing of action — 
Whether necessary to set down action for trial on 
motion for judgment.] — Where a special case for 
the opinion of the court is stated in an action 
pursuant to Ord. XXXIV., r. 1, & the answers 
to the special case in fact dispose of the action, the 
proper course is to take the answers in the shape of 
a judgment making declarations to the effect of 
the answers, the action being if necess£^ set down 
'mo formd for trial on motion for judgment. — 
Harrison v. Cornwall Minerals Ry. Co. 
(1880), 16 Ch. D. 66 ; 49 L. J. Ch. 834 ; 43 L. T. 
496 ; 29 W. R. 258 ; on appeal (1881), 18 Ch. D. 
334 ; sub nom. Fenton v. Harrison (1883), 8 
App. Cas. 780. 

1887. .] — Wliere the answer to a 

special case disposes of the action the proper course 
is to take a declaration in the terms of the answer, 
& stay further proceedings in the action, & it is 
unnecessary to set down the action for trial on 
motion for judgment. — Re Cane, Ruff r. Sivers 
(1890), 60 L. J. Ch. 36 ; 63 L. T. 746. 

Special case under Arbitration Act, 1889.] — 
See Arbitration, Vol. I., pp. 456, Nos. 1034 et 
scq. 


Sect. 2.— SPECIAL CASE, ETC., BY ORDER. 

I R. S. C., Ord, XXXIV., r. 2. If it appear to the Court or a 
Judge, that there is in any cause or matter a question of law, 
which it would be convenient to have decided before any 
evidence is given or any question or issue of fact is tried, or 
before any reference is made to a referee or an arbitrator, the 
Court or Judge may make an order accordingly, and may direct 
such question of law to be raised for the opinion of the Court, 
either by special case or In such other manner as the Court or 
Judge may deem expedient, and all such further proceedings 
as the decision of such question of law may render unnecessary 
may thereupon be stayed. 

1888. Scope of inqi^.]— Under Ord. XXXIV., 
r. 2, only such questions of law can properly be 
raised as must necessarily arise in the action. — 
Bolivia Republic v. National Bolivian Navi- 
gation Co. (1876), 24 W. R. 361. 

1889. When order may be made.] — A judge has 
power, imder Ord. XXXIV., r. 2, after writ & 
appearance, & before statement of claim, to order a 
point of law to be decided by statement of special 
case or otherwise. The Court of Appeal will not 
interfere with the discretion of the court below, 
except in an extreme case. — Metropolitan 
Board op Works v. New River Co. (1876), 2 
Q. B. T>. 07 ; 46 L. J. Q. B. 183 ; 35 L. T. 589 ; 
25 W. R. 175, C. A. 

1890. Legal liability depending on disputed 

facts.] — ^An order for a special case will not be 
made, where the legal liability depends on facts 
which are disputed. — A non., [1875] W. N. 200. 

1891. In such other manner as court or judge 
may deem expedient ’’ — Action not yet come on 
for trial.] — Ord. XXXIV., r. 2, under which, in 
any actions involving questions both of law & of 
fact, the court may direct the question of law to 
be raised for its opinion before trying the question 
of fact, has reference only to a case where the 
action has not yet come on for trial ; but, by 
analogy to that rule, the court will, at the trial of 
an action involving questions both of law fact, 
decide the question of law first, if it shall appear 
that the direction of such question may render it 
unnecessary to try the question of fact. — Poolby 
V. Driver (1876), 5 Ch. D. 458 ; 46 L. J. Ch. 460 ; 
36 L. T. 79 ; 25 W. R. 162. 

1892. Decision on particular documents 

without special case.] — In an action on a marine 
insurance policy, the court, by consent, made an 
order under Ord. XXXIV., r. 2, that “ the question 
of law whether pltfs. upon the facts stated in the 
average statement & the documents therein 
referred to ” (the charter-party & policy of insur- 
ance) “ are entitled to recover any, & what, sum 
from the defts., be tried without a special case.” — 
The Alps, [1893] P. 109 ; 02 L. J. P. 59 ; 68 
L. T. 624 ; 41 W. R. 527 ; 9 T. L. R. 285 ; 7 
Asp. M. L. C. 337 ; 1 R. 687. 

1893. Amendment of case — Erroneous facts — 
Power to disregard decision.] — In an action for 
the a dminis tration of the testator’s estate it was 
ordered that a special case should be stated to 
obtain the opinion of the court on the effect of the 
codicU. The case made it appear that the £3,000 
had been paid by the testator before the date of 
the codicil, & the declaration made by the Court 
of Appeal & the consequent inquiry went on this 
footing, & referred only to sums paid by him before 
the date of the codicil. A certificate was made 
accordingly, & the balance duo from J. T. was 
found to be £453. The £3,000 had in fact been 
paid by the testator after the date of the codicil, 
though he had been called upon for payment 
before. No subsequent order had been made 
giving effect to the certificate. The executors on 
discovering the error applied for leave to amend the 
special case, which was refused on the ground of 
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want of jurisdiction : — Held : the special caae 
cotild not be amended. But where a special case 
is stated in an action, & a decision given upon 
it under a mistake of fact, the court is not bound 
by that decision unless it has been adopted by 
subsequent orders, but may disregard it, direct 
the action to go on to trial, & direct inquiries to 
ascertain the real facts . — Re Taylor’s Estate, 
Tomlin v. Underhay (1881), 22 Ch. D. 495 ; 48 
L. T. 552, C. A. ; subsequent proceedings (1882), 22 
Ch. D. 602, 0. A. 


Sect. 3.— APPEAL, 

Appeals, generally, see R. S. C., Ord. LVIII., 
Part LXXVII., post 

1894. Right to appeal — Party not appearing at 
hearing of special case.] — Quaere: Whether a 
party to a special case who does not appear at the 
hearing before the Divisional Court can appeal 
from the judgment. — ^Allum v, Dickinson (1882), 
9 Q. B. D. 032 ; 47 U. T. 493 ; 30 W. R. 930, C. A. 

- — Whether order final or interlocutory.] — 
See .Judgments, Vol. XXX., pp. 128-140, Nos. 
61-165. 

Under Arbitration Act, 1889.] — See 

Arbitration, Vol. I., pp. 459, 462, Nos. 1054- 
1059, 1082, 1083. 

1895. Time for appealing — Appeal from 
Divisional Court — Case stated under Stamp Act.] — 

The decision of a Divisional Court upon a case 
stated by the Conamissioners of Inland Revenue 
under the 19th section of the Stamp Act, 1870, 
is an order & not a judgment, & an appeal from 
such a decision to the Court of Appeal must be 
brought within twenty-one days. — Onslow v. 
Inland Revenue Comrs. (1890), 25 Q. B. D. 
465 ; 59 L. J. Q. B. 556 ; 63 L. T. 513 ; 38 W. R. 
728 ; 6 T. L. R. 454, C. A. 

1896. Case stated by magistrate in 

civil proceedings.] — ^A final order of a Divisional 
Court made upon a case stated by a magistrate in 
civil proceedings is an order made in a “ matter 
not being an action ” within Ord. LVIII., r. 15, 
& an appeal to the Court of Appeal must be brought 
within fourteen days. — Austin Friars S.S. Co. 
V. Strack, [1906] 2 K. B. 499 ; 75 L. J. K. B. 658 ; 
94 L. T. 875 ; 70 J. P. 528 ; 22 T. L. R. 701, C.A. 

Costs of appeal — Arbitration Act, 1889, s. 20.] — 
See Arbitration, Vol. I., p. 461, No. 1075. 


Sect. 4.— PRINTING AND FILING. 

R. S. C., Ord. XXXIV., r. 3. Every sperial case shall be printed 
by the plaintiff, and signed by the several parties or their counsel 
or solicitors, and shall be filed by the plaintiff. Three printed 
copies for the use of the Judges shall be left therewith. 


Sect. 5.— LEAVE WHERE PARTY UNDER 
DISABILITY. 

R. S. C., Ord. XXXrV., r. 4, No special case in any cause or 
matter to which a married woman, (not being a party thereto 
In respect of her separate property or of any separate right of 
action by or against her,) infant, or person of unsound mind 
not 80 found by Inquisition Is a party, shall be set down for 
argument without leave of the Court or a J udge, the application 
for which must be supported by sufficient evidence that the 
statements contained m such special case, so far as the same 


affect the Interest of such married woman, infant, or person of 
unsound mind, are true. 

Infant bom after case set down.]— Infants, 
Vol. XXVIII., p. 334, Nos. 2016-2016. 

1897. Marriage of female party after case set 
down.] — Where a female party to a special case 
has married since it was set down for hearing, the 
roper course is to discharge the order for the 
earing &; amend the case by adding the husband 
as a party, & to apply for leave to set it down 
afresh. — Atty v. Etough (1872), L. R. 13 Bq. 
462 ; 41 L. J. Ch. 782 ; 26 L. T. 274 ; 20 W. R. 
397. 


Sect. 0.— FORM OF ENTRY. 

R. S. C., Ord, XXXIV., r. 6. Either party may enter a special 
case for argument by delivering to the proper officer a memo- 
randum of entry, in the Form No. 25 in Appendix G., and also 
If any married woman. Infant, or person of unsound mind not 
so found by inquisition be a party to the cause or matter, 
producing a copy of the order giving leave to enter the same for 
argument. 

Appendix G., Form No. 25.] — See Yearly Supreme 
Court Practice. 


Sect. 7.— JUDGMENT FOR SUM AGREED OR 
ASCERTAINED. 

R. S. C., Ord. XXXrv., r. 6. The parties to a special case may, 
If they think fit, enter into an agreement In writing, which shall 
not be subject to any stamp duty that, on the judgment of the 
Court being given in the affirmative or negative of the questions 
of law raised by the special case, a sum of money, fixed by the 
parties, or to be ascertained by the Court, or in such manner 
as the Court may direct, shall be paid by one of the parties to 
the other of them, either with or without costs of the cause or 
matter ; and the judgment of the Court may be entered for the 
sum so agreed or ascertained, with or without coats, as the case 
may be, and execution may issue upon such judgment forthwith, 
unless otherwise agreed, or unless stayed on appeal. 


Sect. 8.— APPUCATION OF ORDER. 

R. S. C., Ord. XXXrV., r. 7. Tills Order shall apply to every 
special case stated in a cause or matter, or in any proceeding 
incidental thereto. 

Special case under Arbitration Act, 1889, ss. 7 & 
19 .] — See Arbitration, Vol. II., pp. 456, Nos. 1034 
et seq. 


Sect. 9.— SPECIAL CASE UNDER 13 & 14 VICT. 

(C. 35). 

R. S. C., Ord. XXXIV., r. 8. Any special case may hereafter 
be stated, for the same purposes and in the same manner as 
was provided by the Act 13 & 14 Vlct. c. 85, and the same shall 
be deemed to be a special case stated in a matter within the 
meaning of this Order. 

1898. Submission of matters within Jurisdiction 
of Chancery Division — Protection of trustees acting 
under declaration of court.] — ^By the combined 
effect of R. S. C., Ord. XXXIV., r. 8, & the saving 
clause in the Statute Law Revision Act, 1883, the 
protection given to trustees &, others acting on the 
declaration of the court on a special case is pre- 
served, notwithstanding the repeal of the Act. — 
Forster r. Schlesinger (1886), 64 L. T. 61. 
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Sect. 10.— TRIAL OF ISSUES OF FACT WITHOUT 
PLEADINGS. 

Sub-sect. 1. — ^Form op Issue. 

R. S. C., Ord. xxxrv., r. 9. When the parties to a cause or 
matter are agreed as to the questions of fact to be decided 
between them, they ma>, after writ issued and before judgment, 
bv consent and order of the Court or a Judge, proceed to the 
trial of any such questions of fact without formal pleadings; 
and such questions may be stated for trial in an issue in the 
Form No. 15 in Appendix B., with such variations as clrcum- 
stfinces may require, and such issue may bo entered for trial 
and tried in the same manner as any issue joined in an ordinary 
action, and the proceedings shall be under the control and 
jurisdiction of the Coiut or Judge In the same way as the 
proceedings in an action. 

Issue defined — R. S. C., Ord. LXV.] — See Part 
LXXXVI., Sect. 21, poaL 

Appendix B., Form No. 16.] — See Yearly Supreme 
Court Practice. 


SuB-BECT. 2 . — Order for Payment of Sum 
Agreed or Ascertained. 

R. S. C., Ord. XXXIV., r. 10. The Court or a Judg<‘ may by 
consent of the parties order that, upon the finding in the affirma- 


tive or negative of such issue as in the last preceding Rule men- 
tioned, a sum of money, fixed by the parties, or to be ascertained 
upon a question inserted In the issue for that purpose, shall be 
paid by one of the parties to the other of them either with or 
without the costs of the cause or matter. 


Sub-sect. 3. — Judgment. 

R. S. C., Ord. XXXIV., r. 11. Upon the finding on any such 
issue, as in Rule 9 mentioned, judgment may be entered for 
the sum so agreed or ascertained as aforesaid, with or without 
costs, as the case may be, and execution may Issue upon such 
judgment forthwith, unless otherwise agreed, or unless the 
Court or a Judge shall otherwise order for the purpose of giving 
either party an opportunity for moving to set aside the finding 
or for a new trial. 


Sub-sect. 4. — Kecord of Proceedings. 

R. S. C., Ord. XXXIV., r. 12. The proceedings upon such 
issue, as in Rule 9 mentioned, may be recorded at the Instance 
of either party, and the judgment, whether actually recorded 
or not, shall have the same effect as any other judgment in a 
contested action. 
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Sect. 1.— PROCEEDINGS IN DISTRICT REaSTRY. 

R. S. C., Ord. XXXV,, r. 1. Where a cause or matter is proceed- 
ing In a district registry, all proceedings, except where by these 
Rules it is otherwise provided, or the CoTU’t or a Judge shall 
otherwise order, shall be taken in the dlstiict registry, down to 
and including the entry of final judgment, and every final 
judgment and e^ely order tor an account, by reason of the 
default of the defendant, or by consent, shall be entered in the 
district registry In the propei book, in the same manner as a 
like judgment or order in an action ])roceedmg in London would 
be entered in tlie central office. 

[New Procedure List, t^ee li. S (’ , Ord. XII., r 17a, p. 379, 
a?ite ; <fe Part XCIV., Sect. 9, po.st.] 

1899. Setting down action for trial — To be heard 
in London — Procedure.] — Wiien pltf. is entitled 
t(j set down on motion for judgment an action 
which has proceeded in a District Registry, the 
court will not make an order for the removal of 
the action to lADndon, but will direct the papers 
& documents to be sent to London, & upon this 
being done the action may be set down for trial 
without further direction from the court. — Bir- 
mingham Waste Co. v. Lane, [1876] W. N. 60 ; 
24 W. R. 292 ; 3 Char. Pr. Cas. 269. 

1900. .] — This was an action by 

one partner against tlie other for a dissolution of 
a partnership carried on near Skip ton, in the 
county of York. The pltf. claimed an account of 
the partnership dealing, to have its affairs wound 
up, also for an injunction restraining the partner- 
ship business, & for a receiver of the same. The 
wiit was issued out of the Leeds District Registry 
on Sept. 5, 1876, & was personally served on the 
deft, on Sept. 11. No appearance having been 
entered for the deft., the statement of claim, which 
bore date Nox . 27, 1876, was filed in the Leeds 
District Registiy, & served on the deft, personally 
on Dec. 5. 

Counsel for the pltf. applied ex parte for an order 
ffiftt the papers might be brought up from the 
District Registry to London for the purpose of the 
hearing. 

The Vice-Chancellor said it was his impression 


that the motion was unnecessary, & that upon 
application to the District Registiar the action 
would be set down in the District Registry for hear- 
ing in London, & upon that the papers would be 
sent up to London for the hearing without further 
order. His lA)rdship accordingly directed the 
action to bo set down in the District Registry on 
motion for judgment in liondon.— L umb v, 
Whiteley, [1877] W. N. 40. 

1901. Jurisdiction of District Registrar — Effect 
of rr. 1“5.] — A District Registrar has by virtue of 
Ord. XXXV., r. 6, jurisdiction concurrent with 
that of a master under the rules to set aside or 
vary a final judgment signed in default of appear- 
ance in an action proceeding in the District 
R^istry. 

Rules 1 to 5 inclusive are all imperative So pro- 
vide that the proceedings therein referred to 
“ shall ” bo taken in the District Registry unless 
the court or a judge shall otherwise order. They 
therefore give exclusive jurisdiction to the District 
Registrar in these matters, unless the court or a 
judge otherwise directs (A. L. Smith, L.J.). — 
Townend V . Kiricham, [1898] 1 Q. B. 51, 54 ; 
67 L. J. Q. B. 5 ; 77 L. T. 419 ; 46 W. R. 65 ; 
42 Sol. Jo. 45,0. A. 

1902. Setting aside or varying final judg- 

ment in default of appearance — Effect of r. 6.] — 

Townend v. Kirkham, No. 1901, ante. 


Sect. 2.— ENTRY OF INTERLOCUTORY OR FINAL 
JUDGMENT. 

R. S. C., Ord. XXXV., r. 2. Where the writ of siimmous Issues 
out of a district registry, and the plaintiff is entitled to enter 
Interlocutory Judgment under any of the Rules of Order Xlll., 
or where the cause or matter Is proceeding in the district registry 
and the plaintiff is entitled to enter Interlocutory Judgment 
under any of the Rules of Order XXVII., in either case such 
interlocutory judgment, and when damages shall have been 
assessed final judgment, shall be entered in the district registry, 
unless the Court or a Judge shall otherwise order. 
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Sect. 3.— ENTRY OF JUDGMENT IN CENTRAL 
OFFICE. 

R. S. 0., Ord. XXXV., r. 3. Where a cause or matter is pro- 
ceeding in a district registry, and the judgment or any other 
order therein is directed to be entered in the central office, the 
same shall be so entered, and an office copy of every such judg- 
ment or order shall be transmitted to the aistrlct registry to be 
filed with the proceedings in the action. 


Sect. 4.— ENFORCING JUDGMENTS. 

R. S. C., O^. XXXV., r. 4. Whore a cause or matter is pro- 
ceeding In a district registry all writs of execution for enforcing 
any judgment or order therein, and all summonses under the 
Debtors Act, 1869, shall issue from the district registry, and all 
costs shall be taxed in the district registry, unless the Court or 
a Judge shall otherwise direct. 

1903. Taxation of costs — Attendance of country 
solicitor on trial — Whether costs allowed.] — Deft., 
a country attorney, employed a Ijondon agent & 
attended in person at the trial. It was held that 
he was not entitled to professional costs unless it 
appeared that it was necessary that he should 
attend personally. — IjEAVEr v. Whalley (1833), 
2 Dowl. 80. 

1904. .] — In an action for £1,000 

on an I.O.II., the master having refused, on taxa- 
tion of costs for deft., to allow two briefs, or the 
expense of the attendance at the trial in London 
of the attorney who had conducted the cause in 
the country, on the ground that deft, had called 
no witnesses, the court directed a review of the 
taxation, on an affidavit showing that the circum- 
stances of the case justified the employment of 
two counsel, & the attendance of the attorney from 
the country. — Madison v. Bacon (1839), 5 

Bing. N. C. 240 ; sub nom, Maddison v. Bacon, 
7 Scott, 201 ; 3 JTur. 248 ; 132 E. K. 1099. 

1905. .J — The ordinary rule, not 

to allow on taxation the expenses both of the 
attorney & the Ijondon agent of the attorney of 
the party as witnesses in the cause (where it is 
tried at a town where neither of them reside), is 
relaxed, where it clearly appears that both of 
them were material & necessary witnesses for the 
party, as where one had written a letter & received 
an answer, & the other had communicated the 
answer to the pltf. — ('hapman v. Rodway (1867), 
27 L. J. Ex. 7. 

1906. .] — This was an applica- 

tion to review a taxation of costs. The taxing 
master refused to allow the costs occasioned by 
appellant’s country solicitor coming to London to 
attend the hearing by the chief judge. The 
application was refused, the chief judge holding 
that there was no reason whatever for the solicitor s 
personal attendance . — Re Sherwell, Ex p. 8now, 
[1879] W. N. 22. 

1907. Discretion of taxing 

master.] — ^Where a London agent has been em- 
ployed to attend the trial of a cause, it is a matter 
within the discretion of the master, whether the 
costs of a journey to London by the country 
attorney, to attend the trial of the cause shall be 
allowed. — Parsloe v, Foy (1833), 2 Dowl. 181. 

1908. .] — It is a matter for 

the discretion of the master &; with which the court 
will not interfere, whether the expenses of a 
country attorney attending a reference, besides 
his town agent, shall be allowed. — Archer v. 
Marsh (1839), 7 Dowl. 641 ; 1 WiU. Woll. & H. 
677. 

1900. .] — ^Where in a 

London cause the country as well as the London 
attorney of one of the parties attends the trial, on 


taxation the master should inquire into & use his 
discretion as to the necessity of such double 
attendance, & should not disallow the costs of the 
attendance of the country attorney without 
inquiry, on the ground that by a rule of practice 
adopted by the masters a double attendance 
cannot be allowed ; & even where the master 

has used his discretion in disallowing such costs, 
the court will interfere, if they think that the 
circumstances are such as to make it proper to 
allow them. — Bell v. Aitkin (Aitken) (1868), 
L. R. 3 O. P. 320 ; 37 L. J, 0. P. 168 ; 18 L. T. 
363 ; 16 W. R. 704. 

1910. .] — The master, on 

taxation of deft.’s costs in an action on a policy, 
where the questions to be tried were admitted to 
be extremely difficult & complicated, having 
declined to allow the expenses of the attendance 
at the trial in London, on a motion, of the managing 
clerk of deft.’s attorney who had the entire manage- 
ment of the cause, the court refused to interfere. — 
Potter v, Rankin (1868), L. R. 4 C. P. 76 ; 38 
L. .1. C. P. 130 ; 19 L. T. 383. 

1911. .] — In cases where 

the party whose costs are to be taxed is repre- 
sented by a country solicitor who employs a 
London agent, the taxing officer has a discretion 
to allow the costs of the attendance of the country 
solicitor at the trial of the action ; <fc should allow 
the costs of such attendance where, owing to his 
having had the conduct of the proceedings & 
taken the statements of the witnesses, the presence 
of the country solicitor is necessary for the assist- 
ance of counsel. — The Hoto, [1893] P, 73 ; 62 

L. J. P. 17; 69 L. T. 231 ; 41 W. R. 479 ; 7 
Asp. M. L. a 336 ; 1 R. 679, H. L. 

1912. .] — In a consolidated 

salvage suit the two sf^ts of pltfs. were at issue at 
the trial as to the merits of the services performed 
by them respectively, & the judge at the trial 
directed that the costs of two counsel should be 
allowed to both sets of pltfs. The District Registrar, 
upon taxation, disallowed the costs of the attend- 
ance at the trial in London of the country solicitor 
to that set of pltfs. who had not had the conduct 
of the consolidated suit. Those pltfs. appealed : — 
Held : inasmuch as the judge at the trial had con- 
sidered it reasonably necessary for the elucidation 
of the true state of the facts that both sets of 
pltfs. should be represented by two counsel, it 
was also reasonably necessary that the country 
solicitor should be in attendance at the trial & he 
ought to bo allowed the costs of attendance. — 
The Metropole (1899), 81 L. T. 236; 8 Aep. 

M. L. 0. 583. 

1913. No London Agent em- 

ployed.] — A country solicitor personally attending 
an appeal instead of employing his Ijondon agent, 
will, on taxation, be allowed the additional charges 

expenses thereby occasioned. — Re Foster, 
Exp, Dickens (1878), 8 Ch. D. 698 ; 48 L. J. Bey. 
32; 26 W. R. 916. 

— - Evidence on affidavit 
only.] — The taxation of party & party costs in 
the Liverpool & Manchester District Regwtries 
proceeds on the same principles as obtain in the 
London Taxing Master’s Offices, where the costs 
in other district registries are taxed. 

There is no hard and fast rule that in no case, 
where proceedings have been initiated in a District 
Registry & are heard in London on affidavit 
evidence only, will the costs of the country 
solicitors’ attendance at the hearing in London 
be allowed. 

Such costs may be allowed in very exceptional 
cases, where no Ix>ndon agent has been employed, 
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Sect, 4. — Enforcing judgments. Sects, 6, 6 7.] 

e.g, where charges of fraud or personal misconduct 
have been made & have failed. — Re Dixon, Tousey 
V. Sheffield, [1898] 2 Ch. 443 ; 67 L. J. Ch. 637 ; 
79 L. T. 163 ; 46 W. R. 677 ; 14 T. L. R. 636 ; 
42 Sol. Jo. 669, C. A. 

1915. Journeys of country solicitor to town 

— To attend counsel.] — Upon a summons by a 
solicitor for an order directing the taxing master 
to review his taxation of a bill of costs : — Held : 
the journeys of a coimtry solicitor to town to 
attend counsel 4fe otherwise to conduct the pro- 
ceedings in an action ought to be allowed where 
the solicitor had authority from his client t/O 
make these charges, but such journeys to town 
ought not to be allowed simply on the principle 
that the country solicitor would probably be 
better acquainted with the subject-matter than 
his London agent. — Re Stoker (1884), 26 Ch. D. 
189 ; 63 L. ,7. Ch. 872 ; 60 L. T. 683 ; 32 W. R. 767. 

1916. Attendance of country solicitor at 

examination of witness.]— R. 10 of the R. S. C., 
Jan. 1902, applies to taxation of costs both as 
between party & party <fe as between solicitor Sd 
client. 

In an action upon a charter-party a witness, 
whose evidence was essential to the pltfs.’ case, 
was examined in London before the trial of the 
action. The pltfs.’ solicitor from Liverpool 
attended at the examination for the purpose of 
instructing counsel. The pltfs. having succeeded 
in the action, upon the taxation of costs between 
party & party the taxing master allowed in respect 
of the solicitor’s attendance as aforesaid an amount 
exceeding two guineas, the maxhmnn allowance 
for such an attendance specified in Appendix N. 
to Ord. LXV., No. Ul :—Held : the taxing 
master had power to make the allowance which 
he made in the exercise of the discretion given to 
him by r. 10 of R. S. C., Jan. 1902. — -McIver 
& Co., Ltd. v. Tate Steamers, Ltd., [1902] 2 

K. B. 184 ; 71 L. J. K. B. 717 ; 87 L. T. 320 ; 
60 W. R. 642 ; 18 T. L. R. 663 ; 46 Sol. Jo. 669, 
C. A. 

1917. Action commenced in District 

Registry — By whom costs directed to be taxed.] — 

The court will not, except imder very special cir- 
cumstances, direct the costs of an action com- 
menced in a District Registry to be taxed otherwise 
than by the taxing master in London. — Day v, 
Whittaker (1877), 6 Ch. D. 734 ; 46 L. J. Ch. 
680 ; 36 L. T. 683 ; 26 W. R. 767. 

1918. ,] — The court can in its 

discretion order the taxation of costs in an adminis- 
tration action commenced & prosecuted in a Dis- 
trict Registry to be made by the District Registrar. 
The term “Taxing Officer” includes “District 
Registrar,” where the court has directed taxation 
to be made by that officer, & the paymaster is 
bound to act on the certificate of taxation of a 
District Registrar, when the court in the exercise 
of its discretion had directed taxation in the 
District Registry. The court, however, will not, | 
except under very special circumstances, direct | 
the costs of an action commenced in a District 
Registry to be taxed otherwise than by a taxing 
master of the Chancery Division. — Re Wilson, 
Wii^oN V, Alltree (1884), 27 Ch. D. 242 ; 63 

L. J. Ch. 989 ; 32 W. R. 897. 

•]— This was a debenture- 

holders’ action which had been commenced in the 
Br^tol District Registry, where all the accounts 
& inquiries had been taken & made, the security 
to be given by the receiver the amount of his 
remimeration determined, the conditions of sale 


of the company’s property settled, & the reserve 
prices fixed. The assets of the company were 
admittedly insufficient for the satisfaction of the 
debenture-holders’ charges in fuU, & the Bristol 
District Registrar having made his certificate, the 
pltfs. took out a summons in the District Registry 
asking {inter alia) that the costs should be taxed 
in the registry, the pltfs.’ costs being allowed as 
between solicitor <te client, & paid out of the pro- 
ceed of the realisation, which proceeds had been 
paid into the District Registry. This part of the 
summons, which included other matters, was 
referred by the District Registrar to the judge at 
chambers, but was then adjourned into court, & 
came on for hearing as upon further consideration. 
It was then ordered that it be referred to the 
Bristol District Registrar to tax the costs of the 
pltfs. & (so far as they related to the realisation of 
the company’s assets) of the defts. in the action — 
the costs of the pltfs. to be taxed as between 
solicitor & client. — Re Bristol Collieries Co., 
Ltd., Williams v. Bristol Collieries Co., Ltd. 
(1909), 64 Sol. Jo. 376. 

1920. Agent attending case as witness.] — 

Where there is the common order to tax a bill, as 
between attorney & client or attorney & agent, 

no reservation of the question of Retainer or 
liability, the master has, nevertheless, jurisdiction 
to consider whether any item is a proper item of 
charge & is not confined merely to the question 
of amoimt. If the agent, having attended a 
case as a witness, has charged for his attendance 
something beyond the ordinary charge of a witness, 
the master will be justified in disallowing such 
extra charge, unless there is some special contract 
to pay a reasonable remuneration, in which case 
it will be for the master to say what is reasonable. 
— SOLLERY V, Flewker (1867), 27 L. J. Ex. 11. 

1921. Review of taxation — Jurisdiction of 

judge in chambers — Registrar taking erroneous or 
exaggerated view.] — Where costs have been taxed 
in a District Registry, a judge in chambers, if 
satisfied that the registrar, whether or not he has 
gone wrong on any question of principle, has taken 
an exaggerated or erroneous view of the case, has 
jurisdiction to order that the bill, or part of it, 
be referred for re-taxation to some other person 
of greater skill & experience {e.g. to one of the 
taxing masters in London). — Stevens v. Griffin, 
[1897] 2 Q. B. 368 ; 66 L. J. Q. B. 698 ; 76 L. T. 
803 ; 46 W. R. 658 ; 41 Sol. Jo. 606, C. A. 

As to fees & allowances on taxation, see R. S. C., 
Ord. LXV., r. 27 (43), Part LXXXVI, Sect. 28, 
sub-sect. 16, M.M., post 

As to costs generally, see R. S. C., Ord. LXV., 
Part LXXXVI., post; Solicitors, Vol. XLII., 
pp. 125 et seq. 


Sect. 6.— PARTICULAR PROCEEDINGS IN 
DISTRICT REGISTRY. 

R. S. C., Ord. XXXV., r. 6. Where a cause or matter Is pro- 
ceeding In a district registry, all proceedings relating to the 
following matters, namely, — 

(а) Leave to enter judgments under Order XVI., Rules 60 

and 51 ; 

(б) Leave to Issue or renew writs of execution ; 

(c) Examination of judement debtors for garnishee purposes, 
or under Order XLII., Rule 82 ; 
id) Garnishee orders ; 

(e) Charging orders nitij 
if) Interpleader orders ; 

shall unless the Court or a Judge shall otherwise order, be taken 
In the district registry. 

1922. Oarnlsbee order — ^Power to set aside.] — 

The District Begistrar made an order setting aside 
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a garnishee order absolute. On appeal to the 

g idi^e in chambers the decision of the District 
egistrar was reversed on the ground that he had 
no jurisdiction to set aside a garnishee order after 
it had been made absolute. On appeal to the 
Court of Appeal it was held that the order could 
be set aside, the deft, having, by accepting an 
issue after the order absolute, precluded himself 
from relying on the point. — Burrell & Sons v. 
Read (1894), 11 T. L. R. 30, C. A. 


Sect. 6.— POWERS OF DISTRICT REGISTRARS. 

R. S. C., Ord. XXXV., r. 6. Where a cause or matter Is pro- 
ceeding In a district registry the district Registrar may exercise 
all such authority and jurisdiction in respect thereof as may 
be exercised by a Judge at chambers, except such as by these 
Rules a Master or cliief clerk is precluded from exercising. 

1923. Decree for administration.] — A District 
Registrar has no power even by consent to make a 
decree for administration on an administration 
summons or to direct accounts & inquiries to be 
made, except when there has been default on the 
part of deft. ; & accounts & inquiries cannot be 
prosecuted in a District Registry except by the 
direction of the court or a judge of the Division. — 
IRLAM v. IRLAM (1876), 2 Ch. D. 608 ; 24 W. R. 
292 ; 3 Char. Pr. Cas. 263. 

1924. To direct accounts & inquiries.] — Irlam 
V. Irlam, No. 1923, ante, 

1925. To direct banking accounts to be opened 
— & money to be paid to accounts.] — Notwith- 
standing Rules of Court, 1875, Ord. XXXV., 
r. la, Chancery actions commenced in District 
Registries ought to be tried in London before the 
judge of the Chancery Division to whom they have 
been assigned. District Registrars have no power 
to appoint receivers, direct banking accounts to 
be opened, & money to be paid in to those 
accounts ; nor have they any power to take 
accounts directed by the judge in actions com- 
menced in the District Registries, unless the judg- 
ment specially directs them so to do. — Re Smith, 
Hutchinson v. Ward (1877), 6 Ch. D. 692 ; 36 
L. T. 178 ; 26 W. R. 452. 

1926. To take accounts.] — Re Smith, Hutchin- 
son V. Ward, No. 1926, ante, 

1927. .] — A District Registrar has power 

to make an order for an account under Ord. XV., 
r. 1, if the order so directs (but not otherwise) 
he can then proceed to take the account himself. — 
Re Bowen, Bennett v, Bowen (1882), 20 Ch. D. 
538 ; 61 L. J. Ch. 825 ; 47 L. T. 114. 

1928. Power as to sale.] — The Court of Appeal, 
though it may be of opinion that a sale of real 
estate forming part of an estate being administered 
by the court would more conveniently take place 
in the District Registry where the administration 
action was commenced, will not interfere with an 
order of the judge of the court below directing the 
sale to take place in his own chambers, that being 
a matter for the discretion of the judge. — M ac- 
donald V, Foster (1877), 6 Ch. D. 193 ; 37 L. T. 
290 ; 26 W. R. 687, C. A. 

1929. .] — The judgment in an action under 

sect. 3 of the Partition Act, 1868, may provide 
for an application for sale being made by any 
person interested, as soon as it has been certified 
that all persons who are not parties to the action 
& who ought to be served with notice of the judg- 
ment have been so served, although the parties 
to the action are not interested in a moiety of the 
heredit^ents proposed to be sold. The applica- 
tion for sale should be made in chambers, notwith- 


standing that the action has been commenced in 
a District Registry.— Sykes v, Schofield (1880), 
14 Oh. D. 629 ; 49 L. J. Ch. 833 ; 42 L. T. 822 ; 
29 W. R. 68. 

1930. Money ordered to be paid into court to 
credit of action — How order complied with.] — 

When an action is commenced in a District Registry 
& money is ordered to be paid by a receiver into 
court to the credit of the action, it is not a com- 
liance with that order to pay the money into a 
ank “to the credit of the District Registrar.” — 
Finlay v, Davis (1879), 12 Ch. D. 735 ; 39 L. T. 
662 ; 27 W. R. 334, 352. 

1931. Action commenced in District Registry — 
Motion subsequently made In London.] — ^An action 
was commenced by writ in the Manchester 
Registry for damages & an injunction. Pltf. 
moved before the Master of the Rolls for an injunc- 
tion against deft. &> the motion was ordered to stand 
over. Subsequently, the District Registrar made 
an order under Ord. XXXV., r. 4, of the Rules 
of 1875 (now superseded by r. 6) for the appoint- 
ment of a special examiner & for the attendance 
before him of the persons who had made affidavits 
on the motion : — Held : the order of the District 
Registrar was irregular, as Ord. XXXV., r. 4 (now 
r. 6) did not apply after a motion had been made 
in the action in covut, the effect of which was to 
remove the case from the District Registry. — 
Dyson v. Pickles, [1879] W. N. 12 ; 27 W. R. 
376. 

1932. Class inquiries.] — Upon a petition, class 
inquiries under a will may be taken in a District 
Registry . — Re Judkins’ Trusts, [1880] W. N. 
198. 

1933. Settlement of deed.] — ^Where a judgment 
directs that a deed shall be executed by deft., & 
be settled by the judge in case the parties differ, 
the District Registrar in whose registry proceedings 
were commenced (other than the District Registrars 
of the Liverpool & Manchester District Registries) 
has no power to settle such deeds. Such a District 
Registrar has no power to act as chief clerk unless 
the matter is sent to him by the judge (Kay, J.). — 
Hodgetts V, Baicer (1890), 34 Sol. Jo. 584 ; 89 
L. T. Jo. 157. 


Sect. 7.— CHANCERY ACTIONS IN UVERPOOL AND 
MANCHESTER REGISTRIES. 

R. S. C., Ord. XXXV., r. 6 a. Where a cause or matter here- 
after commenced In the Chancery Division is proceeding in the 
district registry of Liverpool or In the district registry of Man- 
chester, or where a summons is issued in either of those district 
registries for the taxation of the costs of a solicitor under any 
statute or otherwise, the district Registrar shall act in respect 
thereof, and throughout all the proceedings therein, including 
any proceedings during vacation, as a Master of the Judge of 
the Chancery Division to whom the cause or matter is assigned, 
or the Vacation Judge, as the case may be, and as Registrar and 
Taxing Master of the Supreme Court according to directions to 
be given from time to time by such Judge ; Provided that no 
order for the payment ol money out of Court for an amount 
exceeding 50/. shall be made in any such cause or matter, except 
by the J udge In person ; and provided also that no district 
Registrar who Is a practising solicitor shall tax the costs in any 
such cause or matter. 

Rules supplementary to the above rule appear in 
the Yearly supreme Court Practice, to which work 
reference should he made, 

[New Prooedare List, see R. S. C., Ord. XU., r. 17 a, p. 379, 
ante ; & Part XCIV., Sect. 9, post.] 

1934. Appeals — ^Adjournment to judge — ^Tlme 
for requesting adjournment.] — ^As to the practice 
in ch^bers relating to the adjournment of 
summonses to be heard by the judge, Pearson, J., 
stated the settled practice to be that an adjourn- 
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Sect, 7. — Chancery actions in Liverpool and Man- 
Chester registries. Sects, 8,9,10, 11, 12, 13 14.] 

ment to the judge will not be granted unless an 
application is made to the chief clerk at the time 
when a summons is heard by him, either for an 
adjournment or for time to consider whether an 
adjournment shall be asked for. — Practice Note, 
[1884] W. N. 218. 

1935. .] — It is the absolute un- 

qualified right of the suitor to adjourn a summons 
in chambers from the chief clerk to the judge, at 
his own risk as to costs. The suitor has a right 
to go to the judge at any time before the chief 
clerk’s order becomes operative — that is, before 
the order is drawn up & passed, or until something 
has been done under it.— -Scott v. Homer (1890), 
60 L. J. Ch. 238 ; 63 L. T. 618. 

1936. Procedure.] — This was a motion 

by pltf . asking that an order of the master staying 
further proceedings in the action as frivolous & 
vexatious & an abuse of the process of the law 
might be rescinded or varied. Kekewicii, .T., in 
refusing the motion, observed that these motions 
to vary or dischai'ge an order made by a master 
sitting as deputy for the judge & without the 
matter having been mentioned to the judge in 
person were w'holly irregular Sc he was desirous 
of stopping them. The master’s duty was to 
adjourn to the judge any matter which the suitor 
wished, A no master ever took upon himself to 
refuse to adjourn any question to the judge 
That w^as the proper 0001*86 to take, & then it was 
for the judge to say whether he would decide it in 
chambers or adjourn it into court. If an order 
was made in chambers it was open to any one to 
move to discharge the order in court. He could 
not sanction the practice of seeking by a motion 
in court to discharge an order not made by the 
judge in person, but by the master. — Harrington 
V, Ramage, [1907] W. N. 137 ; 61 Sol. Jo. 614. 

1937. .] — This was a motion by 

deft., to discharge or vary an order made in 
chambers by the District Registrar in the Bii’ming- 
ham District Registry. 

SwiNFEN Eady, J., said it was important that 
it should be imderstood that the proper practice 
for appealing from an order in chambers in a 
District Registry in the Chancery Division was not 
by a motion in court. It was the duty of the 
registrar, on the application of either pai’ty, to 
adjourn the summons to the judge in chambers. 
The District Registrar forwards the papers to the 
master. Sc the master places the summons in the 
judge’s list of matters to be heard in chambers, — 
Atkinson v. Button, [1909] W. N. 74. 

1938. Accounts — Form of order.] — In this case 

(a Manchester District Registry case) Kbkewich, 
J., said that he seldom or never made an order for 
accounts unless he could preface it with the words 
suggested by Jessel, M.R. : “ the judge not 

requiring any other trial of this action,” & then 
only by consent. — Cheetham v, Higginbotham 
(undated), Yearly Supreme Court Practice. 

1939. Delivery Sc taxation of bllh of costs — 
Jurisdiction of District Registrar to make order — 
Action proceeding In District Registry.] — A registrar 
of the District Registry of Liverpool or Man- 
chester has no jurisdiction to make a common 
order for taxation of a solicitor’s bill of costs on 
an originating petition of course. 

Rule 6a begins, ” where a cause or matter 
hereafter commenced in the Chancery Division is 
proceeding in the District Registry of Liverpool or 
in the District Registry of Manchester, the District 
Registrar shall act in respect thereof. . . The 


first point to consider is, what is the meaning of 
the expression ” where a cause or matter is pro- 
ceeding in a District Registry ” ? “Is proceeding ” 
must mean, is proceeding according to the statu- 
tory enactments or the rules made by the proper 
authority. A cause or matter cannot be said to 
be proceeding in a District Registry simply because 
it is improperly commenced there (Lindley, L.J.). 
—Be Porrett, [1891] 2 Ch. 433, 444 ; 60 L. J. Ch. 
396 ; 64 L. T. 762 ; 39 W. E. 631 ; 7 T. L. R. 
414, C. A. 

1940. Application by originating summons.] 

— S., a solicitor, was one of his wife’s executors & 
trustees, & by the terms of her ^vill was entitled 
to be paid his professional charges for work done 
for her estate. Ho did a considerable amount of 
non-content ious work for the trust. Sc died in 
1907. His executors delivered to the surviving 
trustee of his wife’s will a bill of costs for the work 
thus done. Sc applied by originating summons in 
the Manchester District Registry for an order 
referring the bill to the District Registrar to be 
taxed. The surviving trustee asked that the 
taxation should take place in London. The 
question was referred to Walton, J., in chambers, 
who dismissed the summons, Sc the executors 
appealed. 

The Court of Appeal dismissed the appeal, 
holding that an originating summons was the 
proper form in which to make the application Sc 
the learned judge had power to refer the bill for 
taxation.— Stead, [1910] 2 K. B. 713; 80 
L. J. K. B. 1 ; 103 L. T. 12 ; 64 Sol. Jo. 618, 
C. A. ; on appeal, sub nom. Stead v. Smith, 
[1911] A. C. 688, H. L. 

1941. Petitions under Trustee Acts— Contents 
of petition — Section of Act must be stated.] — 

Petitions under the Trustee Acts should contain 
a statement indicating the particidar sections of 
the Acts imder which the court is asked to make 
an order. — Re Moss’s Trusts (1888), 37 Ch. D. 
613 ; 67 L. J. Ch. 423 ; 68 L. T. 468 ; 36 W. R. 316. 

.] — See, also. Trusts, Vol. 
XLIII., p. 740, Nos. 1748-1749. 

Appointment of trustees — Affidavit of fitness.] — 

See Trusts, Vol. XLIII., p. 694, Nos. 1308-1313. 


Sect. 8.— APPUCAHON TO DISTRICT 
REGISTRAR. 

R. S. C., Ord. XXXV., r. 7. Every application to a district 
Registrar shall be made in the same manner in which applica- 
tions at chambers are directed to be made by these Rules. 

See, also, R. S. C., Ord. XXX., r. 6, p. 609, 
ante ; Ord. LIV., r. 1, Part LXV., post. 


Sect. 9.— REFERENCE TO JUDGE. 

R. S. C., Ord. XXXV.. r. 8. If any matter appears to the 
district Registrar proper for the decision of a Judge, the Registrar 
may refer the same to a Judge, and the Judge may either dispose 
of the matter or refer the same back to the Registrar with such 
directions as he may think flt. 

1942. Necessity for summons to appear before 
registrar.] — Deft., having appeared in person 
before the District Registrar & given an illuBory 
address, pltf. applied to the registrar for leave to 
sign judgment & the matter was referred to the 
judge : — Held : a District Registrar cannot refer 
to the judge unless a summons has been taken out 
calling upon the other side to appear before the 
registrar. — ^A non., [1876] W. N. 260. 
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Sect. 10.— APPEAL TO JUDGE. 


B. S. 0.. Ord. XXXV., r. 9. Any 

order, finding, or declelon of a dlstrld; : 


jerson affected by any 
legia^rar may appeal to 


a JiidBA xvcKiawar may appeal zo 

the nrSer nr be made notwithstanding that 
M to whl?h ^thi respect of a proceeding or matter 

consent iurlsdictlon only by 

HiirnTTiniifl shall be by way of indorsement on the 

SJ? fn request of any party, or by 

Humrnnn^ wifhH? A® attend before the Judge without a fresh 
noSiS thl^nl^pf fl ^be party complaining has 

fmther tlm« J decision complaineif of, or such 
I^ere shllTbfi allowed by a Judge or the Registrar, 

notlcfi S clear days between the service of the 

notice Of appeal and the day of hearing. 

XXXVIIIA., r. H. 

Part XCIV., yosf.j 

Vt ^ n® T J*'®“ ‘•ecblon of master.]— AVe 

^ «ko •’ >•• 21. Part LXV., post. 

194*3. Appeal as to costs only — Power of Judge 
to vary order.] — The enactment in sect. 49 of the 
Judmature Act, 1873, that no order by the High 
judge thereof, as to costs only 
whi^ by law are left to the discretion of the 
court shall bo subject to any appeal, does not 
apply to the order of a master or District Registrar, 
<& tnereiore a judge of such court has power to vary 
as to costs an order of a District Registrar dismissing 
without costs. — Foster v . Edwards 
(1879), 48 L. J. Q. B. 707. 

appeal — Signed by country solici- 

was an appeal from a District Registry. 

Ihe objection was taken that the notice of 
appeal, under Ord. XXXV., r. 9, was signed only 
by the country solicitor, & that as he could not 
practise in London the notice was bad. 

All that I have to say is whether this is a good 
notice of appeal. I think that a notice of appeal 
signed by the country solicitor is a good notice. 
A restriction upon a right of appeal can only be 
mposed by clear words (Field, J.). — Rotherham 
CoiiPN. V. Peace, [1883] W. N. 216 ; Bitt. Rep. 
in Ch. 14. 

1946. Indorsement of summons by 'District 
Registrar.] — -Appellant had requested the District 
registrar to indorse the summons for the pm’pose 
of appealing without giving notice of appeal, <fc 
he had refused to do so ; the District 

Registrar had no discretion in the matter & it was 
the right of the appealing party to have the 
summons indorsed by the registrar if he desii'ed it. 
—Danger v . Nelson, [1884] W. N. 96 ; Bitt. 
Rep. in Ch. 15. 

1946. Appeal from order In chambers In District 
Registry in Chancery Division— Procedure.]— This 
was a motion by the deft, to discharge or vary 
an order made in chambers by the District Registrar 
in the Birmingham District Registry. 

SUNKEN Eady, j., said it was important that 
it should be understood that the proper practice 
mr appealing from an order in chambers in a 
District Registry in the Chancery Division was not 
by a motion in court ; it was the duty of the 
registrar, on the application of either party, to 
adjourn the summons to the judge in chambers. 
The practice in the Chancery Division was correctly 
stated in the Annual Practice, p. 478, note to 
r. 12 : “In the Chancery Division, 
the District Registrar forwards the papers addressed 
TO ‘ The Master, Chambers of Mr. Justice , 

Royal Courts of Justice, London, W.C. . . .’ The 
master places the summons in the judge’s list of 
matters to be heard in chambers.” He dealt 
jdth the matter on its merits & refused the motion, 
but directed that the costs, which he ordered the 
deft, to pay, should not exceed those which would 
have been payable if the matter had been heard 
by the judge in chambers attended by counsel. — 
Atkinson v. Button, [1909] W. N. 74. 


1947. Decision of District Registrar under 
Sheriffs Order, 1920 — Not appealable against.] — By 

the Sheriffs Act, 1887 (c. 55), s. 20 (2), a sheriff may 
demand, take & receive such fees & poundage as 
may from time to time be fixed by the I^rd 
Chancellor with the advice & consent of the 
judges & the concurrence of the Treasury as therein 
provided. 

By the Sheriffs Order, 1920, made in pursuance 
of this Act, the fees to be demanded, taken & 
received by a sheriff are fixed sometimes exactly, 
sometimes within limits, & sometimes by “ the 
actually & reasonably paid ” ; & it is pro- 
vided that “ the amount of any fees & charges 
payable . . . shall be taxed by a master of Sie 
Supreme Court or a District Registrar of the High 
Court, as the case may be, in case the sheriff & 
the party liable to pay such fees & charges differ 
as to the amount thereof ” : — Held : that the order 
was not ultra vires ; tliat no appeal lies from the 
decision of a District Registrar fixing the amount 
of poundage ; that his jurisdiction is confined to 
fixing the amount, & that where the difference 
between the parties depends on a matter of 
principle it is to be settled by an action. — Union 
Bank op Manchester, Ltd. v , Grundy, [1924] 
1 K. B. 833 ; 93 L. ,7. K. B. 718 ; 131 L. T. 49, 
C. A. 


Sect. 11.— APPEAL FROM DISTRICT REGISTRAR 
NOT OPERATIVE AS STAY OF PROCEEDINGS. 

R. S. C., Ord. XXXV., r. 10. An appeal from a district 
Registrar bhall be no stay of proceedings unless so ordered by a 
Judge or the Registrar 


Sect. 12.— CONTROL OF COURT OR JUDGE. 

R. S. C., Ord. XXXV., r. 11. Every district Registrar and 
other officer of a district registry shall be subject to the orders 
and directions of the Court or a Judge, as fully as any other 
officer of the C’ourt, and every proceeding in a district registry 
shall be subject to the control of the Court or a Judge, as fully 
as a like proceeding In London. 


Sect. 13.— REFERENCE BY APPEAL TO JUDGE 
IN CHANCERY DIVISION. 

R. S. C., Ord. XXXV., r. 12. Every reference to a Judge by 
or appeal to a Judge from a district Registrar in any cause or 
matter in the Chancery Division shall be to the Judge to whom 
the cause or matter is assigned : Provided that in any cause or 
matter proceeding in the district registry of Liverpool or the 
district registry of Manchester such reference or appeal may be 
to any Judge for the time being sitting either at Liverpool or 
Manchester. 

1948. Appeal from order in chambers in District 
Registry in Chancery Division — Procedure.] — 

Atkinson v. Button, No. 1946, ante. 


Sect. 14.— CASES REMOVABLE AS OF RIGHT 
TO LONDON. 

R. S. C., Ord. XXXV., r. 13. In any action which would, 
under the foregoing Rules, proceed in the district registry, the 
action may, subject to Rule 14, be removed from the mstrlct 
registry as of right in the cases and within the times foUowing : 

(1) Where the writ Is specially indorsed under Order m., 
Rule 6, and the plaintiff does not within four days 
after the appearance of such defendant give notice of 
an application for an order against him under Order 
XIV. ; then such defendant may remove the action 
as of right at any time after the expiration of such 
four days, and before delivering a defence, and before 
the expiration of the time for doing so : 
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Sect. 14. — CcLsea removable as of right to London. 
Sects. 16, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 
& 26.3 

(2) Where tlie writ la apoclally Indorsed and the plaintiff baa 

made such application as In the last paragraph men- 
tioned, and the defendant has obtained leave to defend 
in manner provided by Order XIV. ; then such de- 
fendant mav remove the action as of right at any time 
after the older giving him leave to defend, and before 
delivering a defence and before the expiration of the 
time for doing so : 

(3) Where the writ is not specially indorsed under Order III., 

Kule 6, any defendant may remove the action as of 
right at any time after appearance, and before de- 
livering a defence, and before the expiration of the 
time for doing so : 

(4) In an Admiralty action tn rem, any person who may have 

duly intervened and appeared may remove an action 
from a district registry as of right. 

1949. Application of rule — Proceeding com- 
menced by originating summons.] — An originating 
summons was taken out in the Liverpool District 
Registry by a tenant for life against the trustees 
of a testator’s will & infants, asking for an account 
& the appointment of a new trustee. 

The testator’s property was situate in Leicester- 
shire, I^ncashire, Scotland, & London, & com- 
prised a large brewery in Lanca.shiro. 

The testator, by his will, appointed three persons 
living in Lancashire as trustees of his will, & the 
deft. A. 

The pltf. &: the deft. A. lived in London, &. the 
surviving trustee in Lancashire. 

On smnmons by the deft. A. asking as a matter 
of right that the proceedings might be removed 
from the Liverpool District Registry to London : — 
Held : (1 ) the proceedings did not come within the 
terms of Ord. XXXV., rr. 13 <fe 14, of the Rules of 
Court, 1883, the proceedings not having been 
commenced by writ ; (2) r. 16 of Ord. XXXV. 
applied, & an important part of the property 
being situate in Lancashire <fc tlu*ee of the trustees 
appointed by the will being Lancashire men, the 
summons must be refused. — Re Thwaites, Yer- 
BURGH V. Aston (1890), 63 L. T. 747. 


Sect. 15.— NOTICE OF REMOVAL TO LONDON. 

R. S. C., Ord. XXXV., r. 14. Any party or person desirous to 
remove an action as of right under the last preceding Rule may 
do so by serving upon the other parties to the action, and 
delivering to the district Registrar, a notice, signed by himself 
or his solicitor, to the effect that he de'^ires the action to be 
removed to London, and the action shall be removed accord- 
ingly : Provided, that If the Court or a Judge shall be satisfied 
that the defendant giving such notice is a merely formal defen- 
dant, or has no substantial cause to interfere In the conduct 
of the action, or that there is other good cause for proceeding 
in the district registry, such Court or Judge may order that the 
action may proceed in the district registry notwithstanding 
such notice. , 

1950. Application of rule — Proceedings com- 
menced by originating summons.] — Re Thwaites, 
Yerburgh V. Aston, No. 1949, ante. 

1951. Writ not specially indorsed — Action against 
several defendants — Contribution in respect of 
judgment debt — Balance of convenience.] — This 
was a summons to remit an action to a district 
registry, referred by the master to the judge. 

The action was brought against thirty -two defts. 
for contribution in respect of a judgment debt. 
The wnt was issued in a District Registry & was not 
specially indorsed under Ord. III., r. 6. All the 
defts. resided within the district. One of the defts., 
who had appeared, had given notice that he 
desu^d the action to be removed to London. 

The question argued was wh(4her the balance 
of convenience is in favour of ordering that this 
action should proceed in the District Registry ; 


; I hold that I have power so to order (Field, J.). 
— Smith v. Bell, [1883] W. N. 196 ; Bitt. Rep. 
in Ch. 92. 

1962. Action of deceit — “ Good cause ’’ 

for proceeding in District Registry — What amounts 
to.}— This was a summons on appeal from a 
master’s refusal to order that the action should 
proceed in a District Registry. 

The action was brought against the manager 
of an incorporated building society for inducing 
the pltf. to Decome a member by falsely represent- 
ing that the company was successful. The writ 
was not specially indorsed imder Ord. III., r. 6, 
& was issued in the District Registry of Leeds. The 
deft, had appeared there, & a statement of claim 
had been delivered to him, A; he had then given 
I notice that he desired the action to be removed i 
London. 

Ord. V., r. 1, has, for good reasons of convenience 
& economy, given a pltf. the right of instituting 
proceedings in a District Registry, & Ord. XXXV. 
points out in r. 5 what the proceedings are which 
are to be taken there, unless reasons to the con- 
trary exist. This is the pltf.’s right. Then r. 13 
gives the deft, as of right the power to remove the 
cause from the registry in an event which exists 
in the present case; & this is the deft.’s right. 
Then r. 14 makes this right subject to the dis- 
Bcretion of the court or judge, who may order the 
cause to proceed in the District Registry for good 
cause shown. The rule points out two events 
specifically, & then proceeds to say that it may be 
done for other good cause. The retaining of local 
counsel is not good cause, nor is the necessity 
to inspect the company’s books. An order for 
inspection at Leeds may be made. 

1 can only take away the deft.’s right on clear 
grounds ; A there are no sufficient grounds here 
for ordering that the action should proceed in the 
district registry (Field, J.). — Walker v. Crab- 
tree, [1883] W. N. 197 ; Bitt. Rep. in Ch. 93. 


Sect. 16.— CERTIHCATE AS TO NON-DELIVERY 
OF DEFENCE TO ACCOMPANY NOTICE OF 
REMOVAL. 

R. S. C., Ord. XXXV., r. 16. Except In Admiralty actions 
in rent, the notice for removal shall be accompanied by a 
certificate signed by the defendant or his solicitor that his 
defence has not been delivered, and that the time for delivering 
the same has not expired. 


Sect. 17.— APPUCATION FOR REMOVAL. 

R. S. C., Ord. XXXV., r. 16. In any case not provided for by 
Rules 18 and 14 any party to a cause or matter proceeding In a 
district registry may apply to the Court or a Judge, or to the 
district RecdBtrar, for an order to remove the cause or matter 
from the district realstry to London, and the Court, Judge, or 
Registrar, may make an order accordingly, if satisfied that 
there is sufficient reason for doing so, upon such terms. If any, 
as shall be Just. 

1953. Removal for hearing or Judgment.] — In 

this case application was m^e to have the case 
transferred from the Registry Office, Birmingham, 
to London for judgment. No statement of defence 
had been put in. The Vice-Chancellor said it 
would not be a proper course to order the action 
to be transferred to London ; pltfs. should apply 
to have the papers in the action sent up to London 
A on that being done the case would be put in the 
paper ; no further direction for that purpose would 
be necessary. — ^Birmingham Waste Co. v. Lane, 
[1876] W. N. 60 ; 24 W. R. 292. 
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1954« .] — Counsel moved for an order that 

the papers might be brought up from the District 
Registry to London for the purpose of the hearing. 
The Vice-Chancellor said it was his impression 
that the motion was unnecessary ; upon applica- 
tion to the District Registrar the action would be 
set down in the District Registry for hearing in 
London & upon that the papers would be sent up 
to London for the hearing without further order. — 
Lumb V . Whiteley, [1877] W. N. 40. 

1955. Employment of agent In district — As 
ground for removal to London.] — ^Application was 
made under r. 16 to remove an action to London 
to save the necessity of employing an agent at 
Liverpool. The court made the order. — Be 
Ebersley’s Hotel Co., [1884] W. N. 252. 

1966. Balance of convenience.] — A creditor’s 
petition had been presented in the Liverpool 
District Registry for winding-up a company 
formed for the purpose of purchasing a steamship 
to trade between Neath in Wales & Bristol. An 
application was made by the company, under 
Ord. XXXV., r. 16, to have the matter removed 
to the High Court on the ground of convenience : — 
Held : the power given by Ord. XXXV., r. 16, 
ought to be freely exercised in two cases, first, 
where the court has reason for supposing that 
persons who would not otherwise be litigating 
in the District Registry had availed themselves of 
the practice by taking to the District Registry 
business which ought not to be there, <fc, secondly, 
where the balance of convenience was in favour 
of the transfer being made. On the facts, the 
balance of convenience did not incline towards the 
High Court. — Be Neath & Bristol Steamship 
Co. (1888), 68 L. T. 180 ; 4 T. L. R. 227. 

1957. Action improperly taken to District 
Registry.] — Be Neath &; Bristol Steamship Co., 
No. 1956, a7ite. 

1958. Important part of property situate in 
district — ^Majority of trustees resident there.] — Be 

Thwaites, Yerburgh V . Aston, No. 1949, ante. 


Sect. 18.— REMOVAL FROM LONDON TO 
DISTRICT REGISTRY. 

R. S. 0., Ord. XXXV., r. 17. Any party to a cause or matter 
proceeding In London may apply to the Court or a Judge for 
an order to remove the cause or matter from London to any 
district registry, and the Court or Judge may make an order 
accordingly, if satisfied that there is sufficient reason for doing 
so, upon such terms, if any, as shall be just. 


Sect. 19.— NOTICE OF ADDRESS FOR SERVICE 
IN LONDON. 

R. S. C., Ord. XXXV., r. 18. Where, under the preceding 
Rules of this Order, a cause or matter is removed from a district 
registry, the defendant shall, upon such removal, give notice 
to the plaintiff of an address for service In London, in all respects 
as if the appearance had been originally entered in London. 

See, alsOf R. S. C., Ord. IV., r. 3, p. 302, ante ; 
Ord. XII., rr. 10, 11, p. 378, 379, ante. 


Sect. 20.— FILING OF PLEADINGS, ETC., IN 
DISTRICT REGISTRY. 

R. S. C., Ord. XXXV., r, 19. Where a cause or matter Is pro- 
ceeding in a district remstry all pleadings and other documents 
required to bo filed shall be filed in the district registry. 


Sect. 21.— TRANSMISSION OF FILED DOCUMENTS 
TO CENTRAL OFTTCE. 

R. S. C., Ord. XXXV., r. 20. Whenever a defendant appears 
In London to a writ Issued out of a district registry or any 
proceedings are removed from the district registry to London, 
by notice under Rule 14 of this Order, or by order of the Court 
or a Judge, the district Registrar shall transmit to the central 
office all original documents (if any) filed in the district registry, 
and a copy of all entries of the proceedings in the books of the 
district registry. 


Sect. 22.— FILING DOCUMENTS IN CHANCERY 
ACTIONS PROCEEDING IN DISTRICT REGISTRY. 

R. S. C., Ord. XXXV., r. 21. When a cause or matter in the 
Chancery Division Is proceeding in a district registry, other 
than those at Liverpool and Manchester, all certificates of the 
Master and taxing officers and other documents (required to be 
filed) used In London before the Judge in chambers, or before 
any taxing officer or referee, and not already filed in the district 
registry, shall be filed In the same office as they would have 
been filed in if the proceedings had originally commenced In 
London ; and if the Court or Judge shall so direct, office copies 
thereof shall be transmitted to the district registry. In causes 
or matters proceeding in the district registries at Liverpool or 
Manchester all documents shall be filed in the district registry 
in which the cause or matter is proceeding. 


Sect. 23.— NO AFFIDAVIT, ETC., TO BE TAKEN 
OUT OF DISTRICT REGISTRY WITHOUT ORDER. 

R. S. C., Ord. XXXV., r. 22. No affidavit or record of the 
Court shall he taken out of a district registry (except upon 
removal of the proceedings to London) without the order of a 
Judge or of the district Registrar, and no aubpeena for the 
production of any such document shall be issued. 


Sect. 24.~DISTRICT REGISTRAR TO ACCOUNT 
FOR MONEYS PAID IN. 

R. S. C., Ord XXXV., r. 23. Every district Registrar shall 
account for and pay over all moneys paid Into Court at the 
registry of which he Is Registrar, in such manner and at such 
times as may he from time to time directed by the Lord 
Chancellor with the concurrence of the Treasury. 


Sect. 25.— FORMS. 

R. S. C., Ord. XXXV., r. 24. The forms contained In the 
Appendices shall, as far as they are applicable, be used In or 
for the purposes of district registries, with such variations as 
circumstances may require. 

See the forms in the Appendices y Yearly Supreme 
Court Practice. 


Sect. 26.— PROCEEDINGS BY POOR PERSONS 
UNDER MATRIMONIAL CAUSES ACTS. 

R. S. C., Ord. XXXVA., r. 1. (1) In this Order 

** The President *’ means the President of the Probate, 
Divorce and Admiralty Division of the High Court : 

“ The Divorce Registry ” means the registry established 
for the purposes of the Matrimonial Causes Acts at the 
Royal Courts of Justice and at Somerset House in the 
County of London : 

A Registrar means one of the Registrars of the 
Principal Probate Registry : 

** The Senior Registrar ** means the Senior Registrar of 
the Principal Probate Registry : 

“ A High Court District Registry ” means a District 
Registry of the High Court to which this Order applies : 

'* A District Registrar ” means a Registrar of any such 
High Court District Registry : 
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Sect, 26. — Proceedings by poor persons under Matri 
menial Causes Acts, Part XXXVII, Sect, 1 : 
Suh-secis. \ & 2. Sect. 2 : Sub-sect, 1.] 

A Poor Person ” means a person who has been admitted 
to take, or defend, or bo a party to any proceedings under 
the Matrimonial Causes Acts as a poor person under any 
Rules of the Supremo Court for the time being in force : 

“ The Matrimonial Causes Rules ” mean the Matrimonial 
Causes Rules, 1024, as amended by any subsequent Rules 
whether made before, or after, the making of this Order. 
(2) The District Registries to which this Order applies are the 
District Registries of Birkenhead, Birmingham, Blackburn, 
Bradford, Brighton, Bristol, Caernarvon, Cambridge, Cardiff, 
Carlisle, Carmarthen, Chester, Derby, Durham, Exeter, Gloucester, 
Hull, Ipswich, Leeds, Leicester, Lincoln, Liverpool, Maidstone, 
Manchester, Newcastle, Newport {Mon.), Norwich, Nottingham, 
Portsmouth, Preston, Sheffield, Shrewsbury, Southampton, 
Stockton-on-Tees, Swansea, Taunton, Truro, York, and such 
other District Registries as may be named in any order made 
from time to time by the Lord Chancellor, with the concurrence 
of the President. 

R. S. C.. Ord. XXXVa., r. 2. (1) A proceeding by a poor 

person under the Matrimonial Causes Acts may be commenced 
and prosecuted in a District Registry, and save as is in this 
Order otherwise provided, the Matrimonial Causes Rules shall 
apply to any proceeding by a poor person under those Acts 
which is sought to be commenced or Is commenced In a District 
Registry, and shall as regards any such proceeding be construed 
as If that District Registry were substituted in those Rules for 
the Divorce Registry and the duties and powers of the Regis- 
trars under those Rules shall, save as aforesaid, be exercised as 
regards any such proceeding by the District Registrar who shall, 
for the purposes of this Order, be deemed to act as a Registrar 
in the Divorce Registry, and save as is in these Rules otherwise 
provided have the powers and duties in respect of any such 
proceeding of a Registrar in the said Registry. 

(2) All proceedings under this Order shall be deemed to be 
proceedings In the Probate, Divorce and Admiralty Division, 
and shall be entitled accordingly. The practice of the Divorce 
Registry in proceedings under the Matrimonial Causes Acts shall 
be observed in the District Registries, and directions in con- 
formity with the Matrimonial Causes Rules may be issued by the 
President for the purpose of securing due observance of statutory 
requirements [and] uniformity of practice between the Divorce 
Registry and the District Registries and necessary facilities for 
the discharge of the duties of the King’s Proctor. 

(3) A petition filed in a District Registry under this Order 
and every copy to be served shall be endorsed in conspicuous 
characters with a Notice to appear in accordance with Form 
No. 1 in Appendix M, In lieu of the form in Appendix I to the 
Matrimonial Causes Rules. 

r. 8. (1) Any appearance to any pro- 
ceedings commenced in a District Registry shall be entered in 
that IHstrict Registry, and shall be accompanied by an address 
for service which shall be either (a) a place within the district 
of that Registry, or {b) the place where the person appearing 
resides or carries on business, or, if the appearance is entered by 
a solicitor acting for the person appearing (c) the place where 
that solicitor carries on business. 

(2) The appearance may be entered in the ordinary way 
through a solicitor or personally, or it may be entered through 
the post by sending to the District Registrar of that Registry by 
prepaid letter an entry of appearance and a duplicate thereof 
duly filled up, and (unless the person entering an appearance has 
been admitted to defend as a poor person) a postal order for the 
amount of the prescribed fee (2«. otf.). 

(3) The form of Entry of Appearance in a District Registry 
shall be in accordance with Form No. 2 In Appendix M, in lieu 
of the form in Appendix IV to the Matrimonial Causes Rules ; 
and the duplicate thereof shall be in accordance with Form No. 3 
in Appendix M. 

(4) Where the appearance is entered by post, the District 
Registrar shall, on receipt of the documents required by para- 
graph (2) of this Rule, enter the appearance in the book provided 
for that purpose, send the duplicate entry of appearance by post 
to the petitioner's solicitor, and send a notice, in accordance with 
Form No. 4 in Appendix M, by post to the address furnished by 
the person entering the appearance. 

(5) If any question arises as to an appearance in any pro- 
ceedings which is alleged to have been entered by post, pro- 
duction by the person daimlng to have so appeared of the notice 
sent to him by the District Registrar in accordance with the 
requirements of this rule shall be primd facie proof of the right of 
such person to be heard in such proceedings. 


(6) Orders, notices and copies of pleadings and other instru- 
ments which are required by the Matrimonial Causes Rules to be 
served or delivered, out of which personal service is not expressly 
required, may be served or delivered by leaving them at, or by 
sending them by post to, the respective addresses furnished by or 
on behalf of the parties. 

(7) Where a husband is charged with adultery with a named 
person, the notice to be endorsed on the pleading containing the 
charge shall be in accordance with Form No. 5 in Appendix M. 

R. S. C., Ord. XXXVa.. r. 4. Any party to, and any person 
who has duly intervened in a matrimonial cause pending in a 
District Registry, may apply to a Judge in Chambers, or to a 
Registrar, or to the District Registrar of the Registry in which 
the cause is pending for an order to remove the cause to the 
Divorce Registry, and the Judge, or Registrar, or District 
Registrar may make an order accordingly, if satisfied that there 
is sufficient reason for doing so, upon such terms, if any, as are 
Just, and where any such order is made, the cause shall, as from 
the date of the order, proceed in the Divorce Registry. 

r. 6. (1) An application in a District 

Registry under the Matrimonial Causes Rules for any of the 
following purposes, namely : — 

(o) For leave to dispense with the requirement that the 
alleged adulterers, if male, shall be made co-respondents 
in the cause, ana served with a sealed copy of the 
petition ; or 

(b) For leave to substitute for personal service some other 
mode of service ; or 

{( ) For leave to dispense with the delivery to a named person 
with whom a husband is charged with adultery of a 
sealed copy of the pleading containing such charge 
together with a notice that such person is entitled 
within eight days after delivery thereof to apply for 
leave to intervene in the cause ; 
shall be dealt with in manner provided by this Rule. 

(2) The District Registrar in whose Registry the application is 
made, shall forward the summons, or other notice of application, 
together with such affidavits as are filed in its support, by post 
to the Senior Registrar, who shall thereupon make such order as 
to him, in his discretion, seems just, or shall, it in his opinion the 
circumstances of the case require It, refer ihe matter to a Judge 
in Chambers, and the Judge thereupon may either make such 
order as he. In his discretion, thinks lust, or may direct an oral 
hearing of the matter before him. The Senior Registrar shall 
inform the District Registrar accordingly. 

(3) The Lord Chancellor, with the concurrence of the Presi- 
dent, may by order from time to time dispense with the pro- 
visions of this Rule, or any of them, in the case of any District 
Registry named in the order. 

Y, 6. The place for setting down a 

matrimonial cause for trial or hearing shall be the District 
I Registry in which the cause 

r. 7 . Every decree and order in any 

matrimonial cause proceeding in a District Registry shall be 
entered in the District Registry in a book provided for the 
purpose in the same manner as a like decree or order in a matri- 
monial cause proceeding in the Divorce Registry would be 
entered in that Registry, and an office copy of every decree so 
entered shall bo transmitted by the District Registrar to the 
Divorce Registry, and shall be filed there. 

1959. Suit for divorce — Not an “ action.”] — In 

strict language, a decree of the Divorce Court is 
not called a “ judgment,’* nor is a suit for divorce 
called an “action” (Kay, Lt,J.).— Re Binstead, 
Ex p. Dale, [1803] 1 Q. B. 199, 209 ; 62 L. J. 
Q. B. 207 ; 68 L. T. 31 ; 41 W. R. 452 ; 9 Morr. 
319 ; 4 R. 146, C. A. 

1960. Appointment of medical Inspector In 
undefended nullity suit — Power of District Regis- 
trar.] — In a poor person’s undefended nullity 
suit commenced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the District Registry 
has authority to appoint medical inspectors in 
accordance with the practice of the Divorce Registry. 
— Stroud v, Stroud (otherwise Grantham) 
(1929), 46 T. L. R. 248 ; 73 Sol. Jo. 221 ; 167 
L. T. Jo. 137. 



Part XXXVIL— Trial. 


633 


Part XXXVIl.-Trial. 


Sect. 1.— FIXING THE MODE AND PLACE OF 
TRIAL. 

Sub-sect. 1. — In Generajl. 

R. S. 0.. Ord. XXXVI., r. 1. The order made on the summons 
for directions in every cause or matter, and every order giving 
leave to defend under Order 14, shall direct whether the cause 
or matter is to be tried with a special jury, or with a common 
jury, or without a Jury (whether by a Judge or otherwise), and 
shall also direct where the cause or matter is to be tried, but 
the mode and place of trial so directed may bo subsequently 
altered for sufficient cause on a summons or a notice under the 
summons or order for directions issued by either party without 
any appeal from the former direction. If the mode or place of 
trial is BO altered tho cause or matter shall thereupon be trans- 
ferred to the appropriate list. 

plew Prooedure List, see Part XCIV., 


Sub-sect. 2. — Direction for Speedy Trial. 

R. S. C., Ord. XXXVI., r. lA. On the hearing of a summons 
under Order 14, or any adjournment thereof, or of a summons 
for directions or anv adjournment thereof, or of any application 
on notice thereunder, or of any summons, it shall be lawful for 
the Court or Judge If It appears that the action, cause, issue, 
or matter is one which ought to bo tried at an early date, to 
certify that tlie same should be tried speedily and to fix the 
mode of trial. If the Court or Judge so certifies, either party 
may apply to the Judge in charge of the list of actions for trial 
In Middlesex in the mode of trial fixed, or to the Judge In 
Chambers, to fix an early date for the trial of such action, cause, 
issue, or matter, and such Judge may, if in his discretion he 
thinks fit so to do, dispense with any notice of trial and fix the 
place and date of trial or direct that the trial be expedited and 
the action, cause, issue, or matter placed in the list for trial In 
such position as he may think fit, 

1961. Ship sailing on next day.] — An applica- 
tion was made to Mathew, J., on June 17 for an 
immediate trial of this action, in order that a 
difference as to the form of bills of lading should 
be terminated. The loading of the ship had been 
nearly completed, & it was desired that slie should 
sail on the following day. It was ordered, by 
consent, that the case should be heard on the next 
day. — Anderson, Anderson & Co. v, English & 
American Sihpping Co. (1896), 1 Com. Cas. 86. 

Order for early trial to avoid going into merits 
on interlocutory application, see R. S. C., Ord. 
r. lA, Part LVI., post. 


Sect. 2.— MODE OF TRIAL. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXXVI., r. 2. In every cause, matter or issue, 
unless under the provisions of rule 6 of this Order a trial with a 
Jury is ordered, the mode of trial shall be by a Judge without 
a Jury ; provided that in any such case the (/ourt or a Judge 
may at any time order any cause, matter or issue to be tried by 
a Judge with a jury, or by a Judge sitting with Assessors, or by 
an official referee, or special referee with or without Assessors. 

CNew Procedure List, tee R. 8. C., Ord. XXXVIIIa., r. 8 (2) 
(g), (3), Part XCIV., post.J 

Order fixing mode of trial.] — See R. S. C., Ord. 
XXXVI., r. 1, Sect. 1, sub-sect. 1, ante. 

Direction for speedy trial.] — See R. S. O., Ord. 
XXXVI., r. 1a, Sect. 1, sub-sect. 2, ante. 

1962. Trial by Judge — Unless otherwise ordered.] 
— The general effect of the R. S. 0., 1883, Ord. 
XXXVI. is to preserve to the suitor the right to 
a trial before a jury in cases where the right existed 
previously to the passing of the Judicature Act, 
1873 (c. 49), & to confer a discretion on the court 
or judge in cases where such right did not pre- 
viously exist. 


Ord. XXXVI., r. 6, does not confer a right to 
trial before a jury in cases where the Queen’s 
Bench Division & the Chancery Division have 
concurrent jurisdiction. 

Ord. XXXVI., rr. 4 & 7 (a) [see, now, Ord. 
XXXVI., rr. 2, 4], give a discretion to the court 
or judge to direct a trial, either before a jury 
or without a jury, in cases where the suitor has no 
absolute right to trial before a jury. 

Semble : the burden of proof is on the party 
applying for a jury. — Coote v. Ingram (1887), 
35 Ch. D. 117 ; 56 I.. J. Ch. 634 ; 66 L. T. 300 ; 
35 W. R. 390 ; 3 T. L. R. 483. 

1963. .] — Where in an action brought 

in the Chancery Division to restrain a nuisance, 
either party applies for a trial by jury, he cannot 
claim a jury as a matter of right, but the applica- 
tion is one for the discretion of the court under 
Ord. XXXVI., r. 7 (a) [see, now, Ord. XXXVI., 
r. 2], & he has not even such prirnd facie right to a 
jury as to throw on the other side the burden of 
showing that the case can be tried as well without 
a jury. 

The rr. 2~7 of Ord. XXXVI. [see, now, Ord. 
XXXVI., rr. 2-6] form a group of regulations 
hanging together & requiring to be read together. 
They foim a new set of regulations as to trial by 
jury, & we should only be misled if we were to go 
back to decisions on tho Orders of 1876. Ord. 
XXXVI., r. 4, may be in the same teims as Ord. 
XXXVI., r. 26, of the Orders of 1876, but the rules 
before it, in connection with which it must be read, 
have been recast Si its effect is thereby varied 

(IiINDI.EY, L.J.). TIMSON V. WlLSON, FANSHAWB 

V. JjOndon a Pkovingial Daii^y Co. (1888) 
38 Ch. D. 72 ; 59 D. T. 76 ; 36 W. R. 418, 
C. A. 

1904,. — — Upon a claim for com- 
pensation against a railway company for lands 
alleged to be injuriously affected, the railway 
company disputed the title of the complainant 
to the lands in question, &, on an application of 
the railway comx>any under the Railways Regula- 
tion Act, 1868 (c. 119), 8. 41, to a judge at chambers, 
an order was made directing that the questions 
of liability the amount of compensation (if any) 
should be tried before a judge of the High Court 
sitting without a jury ; — Held : the order exceeded 
the jurisdiction given to a judge at chambers under 
the said section, & “ the question between the 
parties ” mentioned in tho section only embraced 
the question of compensation. 

Semble : the question of compensation, if 
ordered to be transferred to the High Court under 
the section could only be tried by a judge with a 
jury. — Jle East London Ry. Co., Oliver’s Claim 
(1890), 24 Q. B. D. 607 ; 63 L. T. 147 ; 38 W. R. 
312, r. A. 

1965. .] — If a pltf. who has commenced 

an action in the (^^hancery Division desii'es after- 
wards to have it tried by a jury, the onus is upon 
him to show some reason why it should not be 
tried in the manner in which it would in the ordinary 
course be tried in that division. If he does not 
discharge that onus, an application by him to 
have the action tried by jury will be refused. — 
A.-G. V. Vyner (1889), 38 W. R. 194. 

1966 . .] — Jenkins v. Bushby, No. 

1990, post. 

196t. .]— That rule [Ord. XXXVI., 

r. 7 ; see, now, Ord. XXXVI., r. 2] provides that 
in every cause or matter, unless imder the pro- 
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visions of r. 6 of this Ord(T a trial wdth a jury is 
ordered . . . the mode of trial shall be by a judge 
without a jury' ; but it e mpowers the court or a 
judge to order any cause, matter, or issue to be 
tried with a jury (STmuNG, J.). — Kinnaird 
(Lord) v. Field, [1905] 2 Ch. 361, 370 ; 74 
L. J. Ch. 692 ; 54 W. R. 86, C. A. 

1968. Trial by Jury — Discretion of court or 
Judge.] — Pltf. in an action in rem for disbursements 
in the Probate, Divorce & Admiralty Division, 
applied for an order that the action should be tried 
by a judge with a jury. Tlie District Registrar 
refused to make the order : — Held : Ord. XXXVI., 
r. 6, gives no absolute right to a jury in actions 
which before the passing of the Judicature Act, 1873 
(c, 49), would have been triable without a jury ; 
& the case fell within Ord. XXXV^I., rr. 4 & 7 a 
[. see, nou\ Ord. XXXVI., it. 2, 4], ^ the judge had 
a discretionaiy power only to allow trial by a jury. 

Ord. XXXVI., rr. 2^7 [.sec, now, Ord. 
XXXVI., rr. 2-6] form a small group by them- 
selves, dovetailed & hanging together, A requiring 
to be read together. Before the passing of the 
Judicature Acts two kinds of actions existed, those 
with juries & those without juries. The latter 
were such as were tiled in the Admiralty (^ourt. 
In tlie rules passed after the Judicature Acts 
became law, it was necessary to provide for both 
kinds of actions. Therefore where before the Act 
of 1876 parties had a right to a jury they have it 
now (liiNDi^Y, L.J.). — The Temple Bar (1885), 
11 P. D. 6 ; 65 L. J. P. 1 ; 63 L. T. 904 ; 34 W. R. 
68 ; 2 T. L. R. 73 ; 5 Asp. M. L. C. 600, C. A. 

i 1969. .J — COOTE V, I^^ORAM, No. 1962, 

ante. 

1970. . J Timson V. Wilson, No. 1963, 

ante. 

1971. .J— A.-G. r. Vyner, No. 1966, 

ante. 

1972. .] — An action was brought in 

the Chancery Division, pltf, claiming an injunction 
to restrain the continuance of an alleged nuisance 
arising from noise produced by the working of 
electric machinery. He also chaimed damages. 
Pltf. applied for & obtained an interlocutory 
injunction to a limited extent ; but a second 
application by him for an injunction was refused. 
Pltf. afterwards applied by summons in chambers 
for an order that the action should be transferred 
to the Queen’s Bench Di^dsion, & be tried by a 
judge with a jury. On this summons the judge 
made an order for transfer, 4fe refused a subsequent 
motion by defts. to rescind the order. The Court 
of Appeal was asked to set aside the order, on the 
ground that the judge, in exercising his discretion, 
had attached undue weight to the difficulty of 
assessii^ the damages : — Held : it was obvious 
from liis judgment that the judge had not acted 
upon any general rule, but had fully considered 
the iiarticidar circumstances of the case, & this 
court ought not to differ from him, unless it thought 
that his order would amount to a miscarriage of 
justice.— M angan v. Metropolitan Electric 
Supply Co., [1891] 2 Ch. 661 ; 65 L. T. 202 ; 7 
T. L. R. 553, C. A. 

1978. .] -An action was commenced 

in the Chancery Division, & an application for the 
trial of the action before a jury was refused by the 
judge, & the Court of Appeal, while expressing the 
opinion that it was a case which might be ad- 
vantageously tried before a mercantile jury, refused 
to interfere with the judge’s exercise of hi« dis- 
cretion. — T hornton v. Union Discount Co. of 
London (1891), 7 T. L. R. 322, 410, 0. A. 


1974. .]— -Pltfs. brought an action in 

the Queen’s Bench Division in respect of a claim 
which before the Judicature Act, 1873 (c. 49), 
might have been sued upon either in Chancery 
or at common law : — Held : an application by 
defts. for the trial of an action with a jury was 
properly refused, for defts. could not claim a jury 
as of right, the case being one which before the 
Judicature Act could have been tried in Chancery, 
& which was therefore, within the meaning of 
Ord. XXXVI., r. 4, a cause which before the 
passing of the Act “ could without any consent of 
parties have been tried without a jury ” & under 
r. 7 [see, now, Ord. XXXV., r. 2] ought to be tried 
by a judge, unless otherwise ordered, & the case 
was not altered by the fact that pltfs. had brought 
the action in the Queen’s Bench Division. — 
Baring Brothers & Co. v. North Western 
OP Uruguay Ry. Co., [1893] 2 Q. B. 406, 407 ; 69 
L. T. 740 ; 9 R. 614, C. A. 

1975. .] — The Juries Act, 1918 (c. 23), 

8. 1, means that where there is an existing power 
to direct trial by jury, then trial by jury is not to 
take place except in the cases therein specified, & 
clause (B) thereof is confined to cases in which, 
apart from the Act, it would be in the power of the 
coui*t in which an action in commenced to direct 
trial by jury, & accordingly the section must not 
be used to obtain the transfer of an action from the 
Chancery Division to the King’s Bench Division 
on the grounds that allegations of fraud are made 
therein. 

The Act is an Act to limit the right to a jury in 
certain cases, & must not be used to extend the 
right to civil cases commenced in the Chancery 
Division where the right to a jury never existed. — 
International Producers, Ltd. v. Forbes 
(1922), 66 Sol. Jo. 333. 

Application for order .] — See R. S. C., Ord. 

XXXVI., r. 6, Sect. 2, sub-sect. 5, post. 

Special Jury.]— R. S. C., Ord. XXXVI., 

r. 9, Sect. 2, sub-sect. 8, post. 

Judge sitting with assessors .] — See R. S. C., 
Ord. XXXVI., r. 43, Sect. 9, sub-sect. 1, post. 

Special referee.]— R. S. C., Ord. XXXVI., 
r. 45, Sect. 9, sub-sect. 3, post, 

1976. Issue tried separately.] — An action for an 
injunction to restrain deft, from building so as to 
interfere with a right of way claimed by pltf., 
which right was disputed, came on for trial before 
the Master of the Rolls, with witnesses, no issues 
of fact having been directed. After the examina- 
tion had been concluded, the Master of the Rolls 
stated that he found a verdict for pltf. as to the 
right of way, & directed the action to stand over 
in order to give the parties an opportunity of com- 
ing to an arrangement. Upon the action coming 
on again, a mandatory injunction was granted ; 
the order reciting that the court had found the 
pltf. entitled to the right of way. Deft., after 
the expiration of twenty-one days from the time 
when the verdict had been given, appealed from 
the order : — Held : the finding that pltf. was 
entitled to the right of way could not now be 
questioned, for deft, ought to have moved the 
Court of Appeal for a new trial within twenty- 
one days from the verdict being given. — Krehl v. 
Burrell (1878), 10 Ch. D. 420 ; 48 L. J. Ch. 252 ; 
39 L. T. 461 ; 43 J. P. 142 ; 27 W. R. 234, C. A. ; 
subsequent proceedings (1879), 11 Ch. D. 146, C. A. 

1977. .] — When in an action in the Chancery 

Division, tried by a judge of that Division without 
a jury, definite issues of fact are settled at the 
commencement of the trial, then, whether the 
judge delivers his finding on the facts & his judg- 
ment on the whole case on separate days or at one 
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time, his finding of fact is an interlocutory order, 
& must be appealed from within twenty-one days. 

But, if no definite issues of fact are settled at the 
commencement of the trial, the finding of fact 
as the judgment on the whole case may be appealed 
from at any time within a year. 

KreJil V. Burrell^ No. 1976, ante, explained. — 
Lowe v, IjOWE (1879), 10 Ch. D. 432 ; 48 L. J. Ch. 
383 ; 40 T. I.. B. 236 ; 27 W. B. 309, C. A. 

1978. Hearing in camera.] — In cross-suits for 
divorce, the case for the w^ife having been opened 
in public, & the wife, on being called as a witness, 
finding it almost impossible to give her evidence 
by reason of the presence of people in court, the 
I^resident directed this part of the case to be heard 
in camera. — Moosbiiuogeb v, Moosbruoger & 
Martin (1913), 29 T. L. B. 668. 

1979. .] — A mere desire to consider feelings 

of delicacy or to exclude from publicity details 
which it would be desirable not to publish is not, 
I repeat, enough as the law now stands. I think 
that to justify an order for hearing in camera it 
must be showm that the paramount object of 
securing that justice is done would really be 
rendered doubtful of attainment if the order were 
not made (Lord Haldane, 0.). — Scott v. Scott, 
[1913] A. C. 417, 439 ; 82 L. J. P. 74 ; 109 L. T. 
1 ; 29 T. L. B. 620 ; 67 Sol. Jo. 498, II. L. 

1980. .] — In the case of a public trial the 

publicity not of the proceedings only but of tlie 
judgment in particular is one of the most impoHant 
safeguards of purity of administral ion. The judge 
must not only give his judgment in public but must 
give his reasons for his judgment, & that not so 
much for the assistance of the tribunal which may 
have to review him on appeal (for in the CouA 
of Appeal the same view prevails) but with a 
view to rendering impossible a judgment arbitrary 
or capricious (Buckley, L..J.). — B. v. Local 
Government Board, Ex p. Arlidge, [1914] 1 
K. B. 160, 187 ; 83 L. J. K. B. 86 ; 109 L. T. 651 ; 
78 J. P. 25 ; 11 L. G. B. 1187, C. A. ; on appeal, 
sid) nom. Local Government Board v. Arlidge, 
[19151 A. C. 120, H. L. 

1981. .]— Petitioner prayed a declaration 

that since Jan. 1, 1927, he had been the legitimate 
son of certain parties. On his behalf a preliminary 
objection was taken to the hearing in public of the 
petition. 

The procedure to be followed under the Legiti- 
macy Act, 1926 (c. 60), is the same as that under the 
Legitimacy Declaration Act, 1858 (c. 93), pro- 
ceedings under which have always been heard in 
public (Lord Merrivale, P.). — lie Petition for 
Declaration of Legitimacy, [1927] W. N, 292. 

.] — See, further, Courts, Vol. XVI., pp. 

128-131, Nos. 259-289. 


Sub-sect. 2. — Matters Assigned to 
Chancery Division. 

R. S. C., Ord. XXXVI., p. 3. Causes or matters assigned by 
the Act to the Chancery Division shall be tried by a Judge 
without a jury, unless the Court or a Judge shall otherwise 
order. 

1982. Discretion of court.] — In actions which 
before the coming into operation of the Judica- 
ture Acts could only have been brought as suits 
in the Court of Chancery, the High Court has now 
the same discretion as the Court of Chancery 
formerly had, whether there shall be a trial by 
jury. The parties have in such cases no absolute 
right to a trial by — Swindell v, Birming- 

ham Syndicate, Birmingham Syndicate v. 


Swindell (1876), 3 Ch. D. 127 ; 45 L. J. Ch. 
766 ; 36 L. T. Ill ; 24 W. B. 911 ; 3 Char. Pr. 
Cas. 304, 310, C. A. 

1983. .]— CooTE y. Ingram, No. 1902, 

ante* 

1984. .]— Pltfs. brought an action in the 

Chancery Division to set aside an agreement on 
the ground that they had been induced to enter 
into it by the fraudulent representations of deft. 
The pleadings having been closed, pltfs. gave 
notice of trial by jury. Defts. thereupon moved 
that the action might be tried by the judge without 
a jury. The Vice-Chancellor held that the case 
ought to be tried before the judge without a jury : 
— Held : on appeal, the discretion of a judge as 
to the mode in which an action attached ^ his 
branch of the court can be most conveniently 
tried will not be interfered with except in a very 
strong case, & the order of the Vice-Chancellor 
must be affirmed. — BusTON v. Tobin (1879), 10 
Ch. D. 558 ; 40 L. T. Ill ; 27 W. B. 588, C. A. 

1085. - — .] -Eitiier party to an action has an 
absolute right under Ord. XXXVI., r. 3, to have 
the action or the issues tried before a jury, without 
assigning any reasons, iinhiss it shall appear to 
tlie judge that there are special grounds rendering 
it desirable to try the action before a judge without 
a jury, the onus in such cases being on the party 
who desires it not to be tried before a jury. The 
Vice-(fiiancellor liaving made an order that the 
issues in an action should be tried before himself 
without a jury, on the ground that no sufficient 
reason had been shown for its being tried by a 
jury : — Held : on appeal, that the judge having 
placed the ojius of proof on the wrong party, had 
not exercised his discretion in accordance with 
the rule, & the court overruled his decision. 

Sertible: even if tlie judge exercises his discretion 
in accordance with the rule [Ord. XXXVI., r. 3] 
his decision is subject to appeal, though the court 
will not interfere with his discretion except in a 
very strong cavsc'. Where the whole case is a 
proper one to be tried by a jury, it is the more 
convenient practice to transfer the action 
altogether to the Queen’s Bench Division . — Re 
Martin, Hunt v. (Jtambkrs (18H2), 20 Ch. D. 
366 ; 51 L. J. Cli. 683 ; 46 L. T. 399 ; 30 W. B. 
527, C. A. 

1986 , — Where the deft, in an action 

claims an indemnity fiH>m a third party, whom he 
serves with a notice, & the third party appears, 
the proper order is, if the third party admits his 
liability, to give him leave to defend, but if ho 
does not to givc‘ him leave to attend the trial of 
the action & to take such ]>art therein as the judge 
at the trial shall think proper, & to direct the 
question of the liability of the third party to stand 
over to the trial. 

Where a pltf. brought his action, which was 
substantially for damages, in the Chancery 
Division, <fc afterwards took out a summons asking 
for p trial by jury, which deft, resisted on the 
ground that there were questions of law to be 
decided which could not properly go before a 
jury : — Held : if the court had a discretion, it 
would not exercise it so as to deprive pltf. of his 
right to a trial by jury. — Coles v. Civil Service 
Supply Assocn. (1^84), 26 Ch. D. 629 ; 53 

L. J. Ch. 638, 639 ; 60 L. T. 114 ; 32 W. B. 407. 

1987. .] — Pltf. commenced an action in 

the Chancery Division alleging that deft, was 
trustee of a sum of £700 for her, & claiming pay- 
ment of that sum with interest, &, if necessary, 
an account of profits made by deft, by using it 
in his business, & also claiming the return of 
certain chattels, or their value, & damages for 
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their detention. Deft, denied the trust, stated 
that the money had been lent to him by the pltf., 
long ago repaid, & denied that he ever had any 
chattels of the pltf. in his possession. Pltf., after 
the defence had been put in, applied to have the 
issues of fact tried by a jury : — Held : the action 
came within Ord. XXXVI., r. 3, &; not within 
r. 6 of the same Order. The action therefore was 
to be tried by a judge without a jury, unless it 
could be made out that it was better to have it 
tried by jury, & that in the present case this was 
not shown. 

Now Ord. XXXVI., r. 3, gives the court 
discretion to decide upon the mode of trial in a 
class of cases of which this is one. That discretion, 
like other judicial discretions, must be exercised 
according to common sense & according to justice, 
& if there is a miscarriage in the exercise of it it 
will be reviewed, but still it is a discretion, & for 
my own part I think that when a tribunal is 
invested by Act of Parliament or by Rules with a 
discretion, without any indication in the Act or 
Rules of the grounds upon wliich the discretion 
is to be exercised, it is a mistake to lay down any 
rules with a view of indicating the particular 
^ooves in which the discretion should run, for 
if the Act or the Rules did not fetter the discretion 
of the judge why should the court do so ? (Bowen, 
L.J.). — Gardner v. Jay (1885), 29 Ch. D. 50, 68 ; 
64 L. J. Ch. 762 ; 52 L. T. 895 ; 33 W. R. 470, 
C. A. 

1988 . .] — A.-G. V. Vyner, No. 1905, ante* 

1989 . .] — Mangan V* Metropolitan Elec- 

tric Supply Co., No. 1972, ante* 

1990 . .]-— An action was brought in the 

Chancery Division for an injunction to restrain 
trespass on mines & for an account of minerals 
gotten. Glamorganshire was named as the place 
of trial. The case turned on the question whether 
the land from which the minerals had been gotten 
was pait of pltf.’s estate or part of the waste of 
the manor. Pltf. applied for a trial at Cardiff by 
a special jury. The judge, on the ground that 
the case would involve an examination of many 
documents, ordered the action to be tried at 
Cardiff Assizes without a jury ; — Held : on appeal, 
though pltf. could not claim a jury as a matter 
of right, the importance of a view was so great 
that a trial by jury ought to be ordered. 

As pointed out in Timson v. Wilson, No. 1903, 
ante, the rules 2 to 7 of Ord. XXXVI. [see, now, 
Ord. XXXVI., rr. 2-6] must be read together ; 
they form a code on this subject. Wherever 
there was, before the Judicature Acte, a right to 
a trial by jury, such right still exists, & where 
there was no such right before there is none under 
the rules, although in such cases power is given 
to the court to direct a trial by a jury if in its 
opinion that mode of trial ought to be adopted. 
That this is the true effect of the rules will be 
seen by going through them one by one. . . . 
R. 4 applies to causes or matters which before 
1873 could be tried without a jury without any 
consent of parties. It has no application to the 
old common law actions, but it applies to all 
Chancery actions & to old Admiralty actions. 
K. 4 does not say how those actions are to be 
tned . . . &, only authorises trial without a jury 
of one or more issues arising in such actions as I 
nave just mentioned (Bindley, L.J.). 

^ from 2 to 7 of 

Ord. XXXVI. [see, rum, Ord. XXXVI., rr. 2-8] 
form 8. code of regulations as to the mode of trial. 
The effect of them is this. They make a trial 


by a judge without a jury the normal mode of 
trial. They do not take away the right of trial 
by a jury where it existed before, or give it where 
it did not previously exist. That appears to me 
beyond all question to be the general effect of 
those rules. They do, however, make this change, 
that where it is desired the trial should be a judge 
with a jury, this mode of trial must be asked for. 
That is a groat & important change, because 
previously to the Judicature Acts all common law 
actions were tried with a jury, they could not 
be tried by a judge without a jury unless the 
parties consented (Lopes, L.J.). — Jenkins v* 
Bushby, [1891] 1 Ch. 484, 489, 490, 492; 60 
L. J. Ch. 254 ; 64 L. T. 213 ; 39 W. R. 321 ; 7 
T. L. R. 227, C. A. ; svhsequent proceedings (1893), 
125 Ix)rds Journals, 177, H. L. 

1991. .] — Thornton v. Union Discount 

Co. OP London, No. 1973, ante* 

1992. .] — The question with which we arc 

confronted is this, that appellants here say that 
we are leaving to the discretion of a judge to 
determine that which the parties are at present 
. . . entitled to [that the issues shall be deter- 
mined by a jury]. This objection is ill-founded. 
The matter, it is true, is committed to the dis- 
cretion of a Chancery judge ; but to what circum- 
stances has he to apply that discretion ? He has 
to ask himself. Am I to grant, or am I to withhold, 
a jury to a pltf. who under the existing law is 
entitled ex dehito justitice to a jury. How can it 
be contended that a judge would be making a 
proper, or a defensible, exercise of his discretion, 
if he used it to deny to a pltf. that to which under 
the law of the land pltf. is properly entitled ? 
(Lord Birkenhead, C.). — Dunlop Rubber Co., 
Ltd. V* Dunlop, [1921] 1 A. C. 367; 90 L. J. 
P. C. 140 ; 124 L. T. 584 ; 37 T. L. R. 245, H. L. 

1993. .] — International Producers, Ltd. 

V* Forbes, No. 1975, ante* 

1994*. Jury dispensed with by consent — New trial 
ordered — Effect of consent.] — G ipps v* Gipps & 
Hume, No. 2036, post* 

1995. Trial by jury — When ordered — Simple 
issue of fact.] — ^An action which falls within one 
of the classes of actions which, by sect. 34 of the 
Judicature Act, 1873, are specially assigned to 
the Chancery Division, will not be sent for trial 
by a jury unless it involves a simple issue of fact, 
the determination of which will decide the action. 

If such an action depends on the determination 
of mixed questions of law & fact, it ought to be 
tried by a judge without a jury, & an order wiU 
be made for its trial by the judge of the Chancery 
Division to whom it has been assigned, without 
a jury, even though pltf. has by his statement of 
claim proposed a different venue. 

The mere fact that the action will be tried more 
quickly, is not a sufTicient reason for sending it 
to be tried at the assizes. — C ardinall v* Cardi- 
NALL (1884), 25 Ch. D. 772 ; 63 L. J. Ch. 636 ; 32 
W. R. 411. 

1996. .] — Gardener v* Jay, 

No. 1987, ante* 

1997. Hedemptlon action.] — This is a 

redemption action in form & substance. . . . The 
only question is whether I ought to leave the 
action to take its ordinary course & be tried by a 
judge at Liverpool without a jury, or whether I 
should direct it to be tried with a jury. It appears 
to me that there is no reason for obtaining the 
verdict of a jury, which will only lead to delay & 
expense (Kbkbwioh, J.). — Reynolds & Gibson 
V* Bank op Liverpool (1802), 9 T. L. R. 46, 

1998. Joinder of other causes of action.] — Pltfs. 
sued in respect of certain alterations made by the 
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defts. in his house at Bath, which adjoined pltfs.* 
house. Pltfs. claimed, first, specific performance 
of an agreement entered into upon a sale of the 
land on which the house stood, whereby a certain 
building scheme was provided ; &, secondly, an 
injunction to restrain the deft, from so building 
as to interfere with the light & air coming to pltfs.’ 
house. 

A motion was made on behalf of deft, for an 
order that the action might be tried before a judge 
& jury, & that the trial might take place at the 
forthcoming assizes at Bristol. 

Deft.’s contention was, that the issue as to 
obstructing ancient lights not being one of those 
matters which by the Judicature Act, 1873, was 
assigned to the Chancery Division, the court had, 
so far as that part of the action was concerned, 
no discretion in the matter ; but that the deft, 
had a right to have that issue at all events tried 
before a judge & jury. Further that, supposing 
such right did not exist, yet, as this issue was 
quite independent of the question of specific 
performance, & as moreover the locus in q%Lo was 
Bath, therefore great expense would be saved 
by having the trial at Bristol, the court, in the 
exercise of its discretion, ought to direct a trial 
before a jury: — Held: (1) the action being one 
which by the Judicature Act was assigned to the 
Chancery Division, the court had a discretion 
whether or not it would allow a trial by a jury ; 
& deft, had no right to say that he would split 
the action in two insist upon one portion of it 
being tried before a jury ; (2) as to the exercise 
of that discretion, this was not a case in which 
the issue sought to be tried before a jury was 
preliminary to the rest of the action, & might put 
an end to it ; that in whichever way the issue as 
to obst^ction of light was decided, the question 
of specific performance would remain, & would 
have to be tried in the Chancery Division ; & 
therefore the application must be refused. — 
Sheppaud V. Gilmore (1885), 53 L. T. 626 ; 34 
W. R. 179 ; 2 T. L. R. 169. 

1999. .]— Gardener v. Jay, No. 1987, ante. 

2000. .] — Pltf. brought an action for re- 

demption of shares mortgaged by him. Deft, by 
counterclaim sought relief incident to his position 
as mortgagee, & also damages for alleged fraudu- 
lent misrepresentations made by pltf, to deft, 
which affected the amount of the balance to secure 
which the mortgage was given. Pltf. applied to 
have the action tried with a jury, which the judge 
refused : — Held : on appeal, the case did not come 
within Ord. XXXVI., r. 6, so as to give pltf. a 
right to have the action tried witli a jury — that 
his proper course would have been to ai)ply to 
have the counterclaim for damages tried separately, 
as a claim which could not be conveniently tried 
in the pending action, & that the appeal must be 
dismissed. 

This action, for the reasons I have given, being 
one assigned to the Chancery Division, is within 
r. 3 ; it is not a cause or matter within r. 6. Pltf.’s 
application, therefore, as matter of right, fails 
(North, J.). — Lynch v. Macdonald (1887), 37 
Ch. D. 227, 231, 232 ; 67 L. J. Ch. 651 ; 68 L. T. 
293 ; 36 W. R. 419, C. A. 

2001 . .]— In an action for dissolution of 

partnership pltfs. by their statement of claim 
made numerous charges of a serious nature 
affecting the character of deft., including charges 
of fraud, maintenance, &; perjury. Deft, selected 
five of the most serious of these charges, & applied 
to the court, asking that issues should be directed 
to be tried before a judge & a special jury : — 
Held : the real issue in the action was whether 


deft, had been guilty of such conduct as to render 
a dissolution of the partnership necessary, & there- 
fore that, even if deft, should succeed on all such 
issues, it would not necessarily follow that the 
partnership ought not to be dissolved ; & the 
application must accordingly be refused. — 
Ehrmann v. Ehrmann (1895), 72 L. T. 648, C. A. 

2002. Transfer to King’s Bench Division.] — ^A 
trial by jury cannot be heard before a judge of 
the Chancery Division. Actions commenced in 
the Chancery Division, if they are to be tried by a 
jury, must be set down in the general list, to be 
tried by one of the judges of the Common Law 
Divisions. — Warner v. Murdoch, Murdoch v. 
Warner (1877), 4 Ch. D. 760 ; 46 L. J. Oh. 121 ; 
35 L. T. 748 ; 25 W. K. 207, C. A. 

2003. .] — Re Martin, Hunt r. Chambers, 

No. 1985, ante. 

2004. .] — Mangan V. Metropolitan Elec- 

tric Supply Co., No. 1972, ante. 

2005. .] — This was an action commenced 

in the Chancery Division to set aside or cancel a 
policy of insurance for £1,000. Pltfs. were the 
trustees of an insurance co. ; defts. were the 
executors of a deceased policy-holder. Pltfs. 
alleged that the policy had been planted to the 
deceased on a suppression or misstatement of 
material facts, & they disputed their liability to 
pay on these grounds. The day after this action 
was commenced defts. issued a writ in the Queen’s 
Bench Division against the insurance company, 
claiming payment of the £1 ,000 alleged to be due 
to them on the policy. Defts. then applied by 
summons in chambers that all proceedings in the 
Chancery action might be stayed, or that it might 
be transferred to the Queen’s Bench Division ; & 
upon hearing this summons Byrne, J., in chambers 
made an order transferring the action to the 
Queen’s Bench Division. Pltfs. now moved to 
discharge this order. 

I am satisfied, both in chambers & on the present 
occasion, that it will be more convenient & less 
expensive to have the action tried at assizes in 
the country, & it is for that reason that the order 
for transfer has been made, & will now be con- 
firmed ; but in making this order I desire to 
do or say notliing which would in any way inter- 
ft‘re with the discretion of the judge before whom 
the action may eventually come ; & I intend to 
leave it quite open for that judge to decide whether 
the two actions should or should not be con- 
solidated, & whether either or both of them should 
be tried with or without a jury. The motion must 
be refused with costs (Byrne, J.). — Forrester 
V. Jones, [1899J W. N. 78. 

2006. .]— International Producers, Ltd., 

V. Forbes, No. 1975, ante. 


Sub-sect. 3. — Causes Formerly Triable 
Without Jury. 

R. S, C., Ord. XXXVI., r. 4. The Court or a Judge may, if It 
shall appear desirable, direct a trial without a Jury of any 
question or issue of fact, or partly of fact and partly of law, 
arising in any cause or matter which immediately before the 
Ist November, 1875, could, without any consent of parties, 
have been tried without a Jury. 

pTew Procedure List, ««« R. S. C., Ord. XXXVIIU, r. 8 (2) 
{g). Part XCIV., post.J 

2007. Application of rule.] — In an action by an 
executor to establish a wiU, the heir-at-law was 
cited. Pltf. gave notice of trial by jury. The 
action was twice tried by a special jury, before 
the President, & in each case the jury disagreed 
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& were discharged. The pltf. having set the 
action down for trial again before a special jury, 
the defts. applied fur special directions as to the 
further trial. The President, the heir-at-law 
appearing Sn not opposing, made an order that the 
action should be tried by a judge without a jury. 
Pltf. appealed: — Held: (1) the case was one 
where, under 20 & 21 Viet. c. 77, s. 35, as the 
heir-at-law did not ask for a jury, the judge could, 
before the Judicature Act, without any consent, 
have ordered the action to be tried without a 
jury ; a choice of the mode of trial under G^eneral 
Orders, Ord. XXXVI., r. 3, did not exclude the 
application of r. 26 [see, now, R. S. C., 1883, Ord. 
XXXV., rr. 4, 6], & that the judge therefore hod 
jurisdiction to make the older appealed from ; 
(2) though the order was subject to appeal, the 
Court of Appeal would not interfere with the 
discretion of the judge except in a strong case, & 
here there was no ground for holding that his 
discretion had been wrongly exercised . — Re Moor- 
DAFF, BuRGOINE V. MOORDAFF (1883), 8 P. D. 
205 ; 52 L. J. P. 77 ; 48 L. T. 504 ; 31 W. R. 
735, C. A. 

2008. .] — The Temple Bar, No. 1968, ante, 

2009. .] — Timson V. Wilson, No. 2023, post, 

2010. .] — Jenkins v. Bushby, No. 1990, 

ante. 

2011. .] — Baring Brothers & Co. v. North 

Western of Uruguay Ry. Co., No. 1974, ante, 

2012. Burden of proof — Party applying for 

Jury.] — Coote v, Ingram, No. 1962, ante. 

2013. .] — A.-G. V, Vyner, No. 

1965, ante. 

2014. Question of fact — Whether damages In- 
cluded.] — In an action to restrain the sale of goods 
under an alleged infringement of pltf.’s trade- 
mark & claiming damages for false representations 
by deft, that his goods w ere goods of pltf.’s manu- 
facture, or in the alternative an account of profits, 
it w'as ordered that the questions of fact arising 
in the action should be tried by a special jury 
before a judge ; — Held : pltf., who Ixad not made 
his election between damages profits, was not 
entitled, before he had succeeded in establishing 
his title to relief by verdict of the jury upon the 
questions of fact in the action, to discovery as 
U) the sales effected by deft. & production of his 
books for that purpose. 

It was contended that “ damages ” were in- 
cluded in the term “ questions of fact arising in the 
action,” & that Ord. XXXVI., r. 4, was not 
intended to exclude the question of damages. 

Now, I do not say that the damage sustained 
by pltf. is not a question of fact, but is it a question 
of fact within the meaning of that order ? At 
the time when the order was made pltf. had not 
elected to waive his account of pro! its. Would 
it then be right to allow pltf. to get a jury to 
determine what damages he was entitled to before 
he has made his election between damages & 
profits ? Should the jury award him a large sum 
for damages he would probably accept it, but if 
they gave him a small sum only, then he might 
say, “ No, I would rather have an account of 
profits, as I see by the deft.’s books that he has 
made a much larger sum.” 

By “ questions of fact ” I think that the order 
means questions of fact on which the pltf.’s 
title to rehef depends (Cotton, L.J.). — Pennbssy 
V. Clark (1887), 37 Ch. D. 184, 187 ; 57 L. J. Ch. 
398 ; 58 L. T. 289 ; 4 T. L. R. 127, C. A. 

Legitimacy Declaration Act proceedings,] — 

See Bastardy, VoL III., p. 370, Nos. 116-121. 


2015. Probate action at assizes.] — The Court of 
Probate has no power to order the issues in a 
testamenta^ cause to be taded by a judge of assize 
without a jury. — ^Bushell v. Blenkhorn (1866), 
L. R. 1 P. & D. 89 ; 36 L. J. P. &M.70; 13 L. T. 
804 ; 14 W. R. 408. 

2016. .] — This was a motion, treated as a 

summons adjourned into court, to discharge an 
order made on April 26 by the judges refusing to 
allow a jury in the trial of a probate suit to be 
heard at Bristol Assizes. The judge thereby 
reversed the order for a special jury made by the 
registrar on April 15. The party who applied for 
the jury was a deft, who meaded lack of know- 
ledge &; approval of a will propounded by pltf., 
& asked the court to pronounce against other 
alleged wills. Pltf. & another deft, asked for a 
trial before a judge alone. It was submitted by 
the applicant that in the present condition of the 
law no probate suit involving issues of fact could 
be tried at assizes except with a jury, despite 
direction issued by the senior probate registrar 
on Dec. 8, 1927, as follows : ” Probate actions at 
assizes : juries. In view of the repeal of sect. 38 
of the Court of Probate Act, 1867, by the Statute 
Law Revision Act, 1892, the case of Bushell v. 
Blenkhom, No. 2015, ante, need no longer be followed. 
An order may be made by a registrar for the hearing 
of a probate action at assizes, without a jury.” In 
that probate case in 1866, Lord Penzance held that 
he had no power to order an issue to be tried by a 
judge of assize without a jury, & he ordered a com- 
mon jury. He was bound by sects. 35 & 38 of the 
Court of Probate Act in that regard. Those sections 
had been repealed by the Statute Law Revision 
Act, 1892, which, however, kept in being the estab- 
lished jurisdiction prior to the Judicature Act, 
1876. The matter was now governed by R. S. C., 
Ord. XXXVI., rr. 4 &; 6, the combined effect of 
which, coupled with the saving of the ” established 
jurisdiction ” in the Act of 1892, made a jury a 
matter of right & not of discretion in the trial at 
assizes of a probate suit : — Held : the matter was 
governed by Ord. XXXVI., r. 4, which said : 
” The court or a judge may, if it shall appear 
desirable, direct a trial without a jury of any 
question or issue of fact, or partly of fact & partly 
by law, arising in any cause or matter which 
immediately before Nov. 1, 1876, could, without 
any consent of parties, have been tried without a 
jury.” Before Nov., 1876, a probate suit could 
have been ordered to be tried without a jury 
in the Court of Probate, & as there was no 
exception made in the order as to trial at 
assizes, it followed that the court now had a 
discretionary power, as indicated in the direction 
to order a trial at assizes without a jury. The 
motion failed. — ^Watkins v. Reddy (1932), 173 
L. T. Jo. 381, 382 ; 73 L. Jo. 396. 


Sub-sect. 4. — Issue Requiring Prolonged 
Examination of Documents, etc. 

R. S. C., Ord. XXXVI., r. 6. The Court or a Judge may 
direct the trial without a jury of any cause, matter or issue 
requiring any prolonged examination of documents or accounts, 
or any sclentinc or local Investigation, which cannot In their or 
his opinion conveniently be made with a Jury. 

[;irew Prooednre Lift, see R. S. C., Ord. XXXVIIIa, r. 8 (2) 
<g), Part XCIV., pofl,] 

2017. Application of rule.] — R. 6 merely pre- 
serves the old practice of the common law courts ; 
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there always was a power in such actions as there 
mentioned to order a trial without a jury. This 
rule has no application to actions which apart 
from it are properly triable without a jury. . . . 
In considering r. 6, judges not accustomed to work 
with juries are apt to underrate their power of 
dealing with questions involving an examination 
of maps, plans, & accoimts. No doubt when it is 
necessary to go through a long disputed account 
item by item it is very difficult, if not impossible, 
to do so with a jury at the assizes ; but to suppose 
that there is any real difficulty in getting a special 
jury to see & appreciate the result of accounts, 
or to apply their minds to & appreciate ordinary 
maps & plans, is to make a great mistake. Ques- 
tions of boundary involving an examination of 
m^s are constantly tried satisfactorily & without 
difficulty by judges with juries at assizes. It is 
obvious that m this case no accounts will have to 
be taken at the trial ; & if the judge really thought 
that this case could not be conveniently tried at 
the assizes by a judge with a jury I cannot agree 
with him (Lindley, L.J.). — Jenkins v. Bushby, 
[1891] 1 Ch. 484 ; 60 L. J. Ch. 254 ; 64 L. T. 213 ; 
39 W. R. 321 ; 7 T. L. R. 227, C. A. ; subsequent 
proceedings (1893), 126 Lords Journals, 177, H. L. 

2018. Jurisdiction exercised — Scientific investiga- 
tion.] — Where one of the necessary issues in an 
action requires scientific investigation, though 
there may be other issues of fact, the court has 
jurisdiction under Ord. XXXVI., r. 6, to direct 
the action to be tried with assessors.-^WYNY v. 
North Eastern Ry. Co. (1896), 74 L. T. 88 ; 
12 T. L. R. 202 ; 8 Asp. M. L. C. 132, C. A. 

2019. .] — In a case of alleged damage 

to a ship owing to a defective berth, involving 
scientific knowledge concerning a ship, the judge 
exercised his jurisdiction & refused trial with a 
jury. — Phillips v, Lancaster Port Combs. 
(1910), Yearly Supreme Court Practice. 

2020. Examination of voluminous docu- 

ments.] — Pltf. in an action which was commenced 
in the Chancery Division applied for a trial by 
jury, on the ground that the issues as to the 
existence of a local custom, & the amount of 
damage done to the pltf., required to be tried in 
the neighbourhood where the cause of action arose, 
& where the majority of the witnesses resided. 
The application was opposed by defts. on two 

>unds : First, that the custom had to be proved 
by the examination of ancient documents of a 
peculiar character ; & secondly, that one of defts. 
was an important mineowner, against whom such 
a local prejudice existed as would endanger defts.’ 
prospects of a trial by jury. Pltf. made no answer 
to defts.* evidence as to local prejudice, not even 
so far as to express his belief that the defts. would 
have a fair trial : — Held : (1) defts. had brought 
themselves within the terms of r. 6 of Ord. XXXVI. 
of the Rules of Court, 1883 ; & the application 
for a trial by jury must be refused ; (2) apart 
from r. 6 of Ord. XXXVI., pltf.’s evidence was 
insufficient to support his application, inasmuch 
as it contained no answer to defts.* evidence as to 
local prejudice & the danger of their not obtaining 
a fair trial. — Shapto v, Bolckow, Vaughan & 
Co., Ltd. (No. 2) (1887), 67 L. T. 17 ; 35 W. K. 
686 . 

2021. Though an existing order for trial 

with Jury under Ord. XXXVI., r. 1.] — Where an 
action is in the special jurv list, & even in the day’s 
list for hearing, the trial judge, if he has reason to 
believe that the case comes within the class of 
cases mentioned in Ord. XXXVI., r. 6, has juris- 
diction to act upon that rule, & to transfer the 
action to the non-jury list, although there is an 


existing order for trial of the action by a jury made 
under Ord. XXXVI., r. 1, & neither party has 
applied to that judge to vary that order. 

The trial judge will, of course, consider the 
matter very carefully before he depriv^ a party 
of the mode of trial which he desires, without the 
application of the other party to that effect 
(SCRUTTON, L.J.). 

I think r. 6 is an overriding rule giving power to 
the court or a judge at any time before or at the 
trial to make the order. ... If the case is one 
within r. 5 it is not within r. 6. If an order had 
already been made under r. 6, it could only have 
been made on the ground that, in the opinion of a 
court or a judge, the case was not within r. 6. In 
such a case the judge could not make an order 
under r. 6, as the question then would be chose 
jugee. If, on the other hand, an order be made 
under r. 5 before any application under r. 6, no 
order could be made under r. 6. The question in 
this case would also be chose jugde (Greer, L.J.). — 
Mayhead V. Hydraulic Holst Go., [1931] 2 
K. B. 424 ; 100 L. J. K. B. 369 ; 146 L. T. 63, 
C. A. 


Sub-sect. 5. — Trial with Jury. 

R. S. C., Ord. XXXVI., r. 6. In any cause, matter, or issue 
other than those mentioned In rules 3, 4 and 6 of this Order, 
upon the application (not later than ten days after the close of 
the pleadings or where there are no pleadings at the time of or 
within ten days after the making oi the Order directing the 
mode of trial) of any party thereto for a trial with a jury or 
the cause, matter, or issue, an order shall be made for a trial 
with a jury. 

Special Jury .] — See Sect. 2, sub-sect. 8, post. 

Women jurors .] — See Sect. 2, sub-sect. 9, post. 

Function of Jury — Giving a verdict.] — See Juries, 
Vol. XXX., pp. 246 et seq. 

2022. Cases neither within rr. 3-5 nor enume- 
rated within r. 6 — Qualified right to trial by Jury.] — 
The Temple Bar, No. 1968, arite, 

2023. .] — R. 6 gives no right to a 

trial by jury in any case which before could be 
tried without a jury, without any consent of 
parties (Lindley, L.J.). — Timson v. Wilson, 
Fanshawe V. London & Provincial Dairy Co. 
(1888), 38 Ch. D. 72 ; 59 L. T. 76 ; sub nom. 
Fanshawe v. London & Provincial Dairy Co., 
36 W. R. 418, C. A. 

2024. .] — R- 6 is qualified by r. 6, 

but it has no reference to r. 4, except this, viz. 
that the causes or matters mentioned in r. 4 are 
excluded from the operation of r. 6. To construe 
r. 6 as applicable to aU actions except those 
mentioned in rr. 2, 3, & 5 [see, noWf Ord. XXXVI., 
rr. 3 & 5], would be to give a right to a trial by 
jury when there was no such right before, e.g. in 
all Chancery actions except those mentioned in 
r. 3, & in old Admiralty actions (Lindley, L.J.). 

Does Ord. XXXVI., r. 6, except from its 
operation all the causes & matters mentioned in 
the preceding rules of that Order, or only the 
causes & matters as to which those rules had 
provided particular modes of trial ? Reading 
these rules apart from the decided cases, it seems 
to me that there is very much to be said in favour 
of the latter of these two constructions. But its 
adoption would certainly result in the formidable 
difficulty which was pointed out during the 
argument by Lindley, L.J . (Kay, L.J .). 

They [Ord. XXXVI., rr. 3-6], however, make 
this change, that where it is desired the trW should 
be by a judge with a jury, this mode of trial must 
be asked for. That is a great & important change. 



Practice. 


540 

Sect, 2, — Mode of trial : Sub^sects. 5 <£: 6.] 

because previously to the J udicature Acts all 
common law actions w’ere tried with a jury, & 
they could not be tried by a judp^e without a jury 
unless the parties consented (1.<opks, L.J.)* — 
Jenkins v. Bi shby% [1891] 1 ('h. 484 ; 60 L. J. Oh. 
264 ; 64 B. T. 213 ; 39 W. R. 321 ; 7 T. L. R. 
227, 0. A. ; siibseque?it proceedings (1893), 125 
Lords Journals, 177, H. L. 

2025« .]— On Nov. 21, 1912. the steamship 

Royal Scot was proceeding up the Thames in the 
compulsory charge of S., a duly licensed Trinity 
House pilot, when she ran into a causeway on the 
north side of the river, used by the Metropolitan 
Asylums Board in connection with the training 
ship Exmouth, For the damage so occasioned 
the Asylums Board brought, in the Admiralty 
Division, €m action in personam against the pilot, 
alleging negligence, & also an action in rem against 
the owners of the Royal Scot. On the summons 
for directions coming before the registrar, the 
pilot, as deft., applied for trial by jury, & therefore 
asked for the transfer of the action against him to 
the King’s Bench Division. Tliis was refused, 

on appeal to Bargrave Deane, J., the refusal 
was upheld on the ground tliat the two actions 
could be conveniently tried together in Admiralty 
by the judge sitting with two nautical assessors. 
The pilot appealed. Oounsel for deft, contended 
that the pilot had an absolute right to trial by 
jury, & therefore an order should be made, under 
Ord. XXXVI., r. 6, for the trial of the cause with 
a jury, &, for that purpose, the case should be 
transferred to the King’s Bench Division. Counsel 
for pltfs, argued that the case fell within r. 5 of 
the above Order, by which the court may direct 
the trial, without a jury, of any cause requiring 
scientific investigation. the nautical inquiry 
involved, with reference to the alleged negligent 
handling of the ship by the pilot, could not be 
conveniently made by a jury. The court allowed 
the appeal with costs, on the ground that the 
pilot had a right to a jury, & therefore ordered 
the action to be transferred to the King’s Bench 
Division.— Metropolitan Asyt^ums Board v. 
Sparrow, [1913] W. N. 115 ; 29 T. L. R. 450, C. A. 

Cases within rr. 2-5.] — See Sect. 2, sub-sects. 
1-4, ante. 

2026. Cases set down for trial under Ord. XIV.] — 

Opon an application under Ord. XIV. for leave to 
enter final judgment, the judge made an order 
giving unconditional leave to defend ordered 
the action to be put into the short cause list. 
Deft, then applied, on the summons for directions, 
for an order for a trial with a jury, but the judge 
refused to make the order : — Held : although the 
judge might have given leave to defend upon the 
terms that the trial should be without a jury, yet, 
as this had not been done, deft, was entitled to 
an order for a trial with a jury under Ord. XX XVI., 
r. 0.— Wolfe v. I)e Braam (1899), 81 L. T. 633 ; 
16 T. L. R. 61 ; suh nom. Woolpe v. De Braam, 
48 W. R. 161, C. A. 

2027. .] — Upon an application under Ord. 

XIV. for leave to enter final judgment, the master 
made the following order. It is ordered that 
deft, be at liberty to defend this action, & that 
the action be set down in the short cause list. 
Deft, then applied for an order that the action 
be tried with a jury : — Held : the order giving 
leave to defend imposed no conditions as to the 
mode of trial, deft, was entitled under Ord. 
XXXVI., r. 6, to have the action tried with a 
jurv. — Macartney v. Macartney (1909), 26 
T. L. R. 818. 


2028. .] — ^A judge refusing a pltf. leave to 

sign judgment under Ord. XIV., r. 1, is not bound 
to give deft, unconditional leave to defend ; but 
in lowing him to defend, may, under Ord. XIV., 
r. 6, impose the condition that the case shall be 
entered in the special list established by Ord. 
XIV., r. 8 (5), &, notwithstanding Ord. XXXVI., 
r. 6, may add the condition that the case shall be 
tried by a judge without a jury. — Kodak, Ltd. v. 
Alpha Film Corpn., Ltd., Huth (Frederick) & 
Co. V. Jackson, [1930] 2 K. B. 340 ; 99 L. J. 

K. B. 692 ; 74 Sol. Jo. 370. 

2029. Action falling under r. 4 — Commenced in 
King’s Bench Division instead of Chancery 
Division.}— Baring Brothers & Co. v. North 
Western of Uruguay Ry. Co., No. 1974, ante. 

2030. Action falling under r. 6 — Commenced in 
Chancery Division.] — Coles v. Civil Service 
Supply Assocn., No. 1986, ante. 

Petition of right.] — See Crown Practice, Vol. 
XVI., p. 243, No. 397. 

2081. Application for order.] — Jenkins r. 

Bushby, No. 1990, ante. 

2032. Case falling within r. 6 — No dis- 

cretion.] — A party wdio desires that an action 
shall be tried with a jury must obtain an order to 
that effect ; & if the case falls within Ord. 

XXXVI., r. 6, the master lias no discretion, but 
must make the order. — Trower v. Law Life 
Assurance Society (1885), 54 L. J. Q. B. 407 ; 
62 L. T. 888 ; 33 W. R. 647 ; 1 T. L. R. 510, C. A. 

2033. .] — Macartney v. 

Macartney, No. 2027, ante. 

2034. Time for application.] — ^After an 

action for an injunction Si an account was com- 
menced, pltf., on Dec. 11, 1885, moved for an 
interim injunction, when an order was made that 
such motion should stand over until the trial of 
the action, pltf. undertaking to set down the 
cause for trial forthwith, & deliver a statement of 
claim within ten days, & deft, gave an under- 
taking in the terms of the notice of motion. The 
notice of trial was given on Dec. 21, 1886, the 
statement of claim was delivered on Dec. 19, 
1885, & the defence & counterclaim were delivered 
on Jan. 4, 1886, & on the same date pltfs. received 
notice of defts.’ intention to apply for a trial by 
jury : — Held : the application was made too late, 
&; no case had been made out for the exercise of 
the court’s discretion to enlarge the time under 
Ord. LXIV., r. 7. — Moore v. Deakin (1886), 63 

L. T. 858 ; 34 W. R. 227 ; 2 T. L. R. 246. 

2086. .] — Notice of trial was given 

by pltf., but the cause was not entered for 
trial by either party within the time prescribed 
by the Rules, & the notice was therefore no longer 
in force. Pltf. gave a second notice of trial, 
entered the cause for trial on the same day, & 
then Mplied for a trial by jury : — Held : under 
Ord. XXXVI., r. 6, the application for a jury was 
too late. (Per Manisty, J,, dissenting) The first 
notice of trial should under the circumstances be 
regarded as countermanded by consent. The 
second notice of trial was therefore valid & the 
application for a trial by jury was made in time 
within Ord. XXXVI., rr. 0, 16. — Tonblby v. 
Heffeb (1887), 19 Q. B. D. 163 ; 67 L. T. 481 ; 
36 W. R. 48 ; 3 T. L. R. 706. 

2086. Jury dispensed with by consent — ^New trial 
ordered.]— Wliere, by consent, a jury has been 
dispensed with on the trial of a petition for a 
divorce, if a new trial should be ordered, the 
consent previously given would no longer be 
binding, & the petitioner might demand to have 
his case tried before a jury. — G ippb v, Gipps & 
Hume (1864), 11 H. L. Oas. 1 ; 4 New Rep. 808 ; 
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33 L. J. P. M. & A. 101 ; 10 L. T. 736 ; 10 Jur. 
N. S. 041 ; 12 W. R. 937 ; 11 E. R. 1230, H. L. 


Sub-sect, 0. — Trial of One Issue Before 
Another. 

R. S. C., Ord. XXXVI., r. 7, Subject to the provlBlons of the 
preceding Rules of this Order, the Court or a Judge may, in 
any cause or matter, at any time or from time to time, order 
that different questions of fact arising therein be tried by 
different modes of trial, or that one or more questions of fact 
be tried before the others, and may appoint the places for such 
trials, and in all cases may order that one or more issues of fact 
be tried before any otlier or others. 

2037. When allowed — Very special grounds.] — 

An application to have one issue in an action 
tried before another can only be granted on very 
special grounds. 

Where a deft, in a partnership action set up by 
counterclaim an agreement by pltf. for sale to 
deft, of his (pltf.’s) interest in the partnership at 
a stated price ; — Held : deft, was not entitled 
under Rules of Court, 1876, Ord. XXXVI., r. 0 
[sec, noMJ, R. S. C., Ord. XXXVI., r. 7], to 
have the issue raised by his counterclaim tried 
before pltf.’s issues in the action. — Piercy v. 
Young (1880), 16 Ch. D. 475 ; 42 I.. T. 292. 

2038. .] — In a libel action defts. 

pleaded justification & that pltf. had, in return 
for payment, undertaken in writing to indemnify 
them against any action for libel. Pltf. in his 
reply disputed his signature & said that he was not 
bound by the alleged undertaking. Pltf. then 
applied for an order that the issue as to the 
alleged undertaking its construction should be 
tried separately before the other issues : — Held : 
when a pltf. asked for an order that one issue 
should be disposed of before the trial of the other 
issue, the order should be made only when there 
were special circumstances justifying it, & as there 
were none in the present case the order must be 
refused. — Bottomley v. UuRiST & Blackett, 
Ltd., & Houston (1928), 44 T, L. K. 451, C. A. 

2039. Case to be one of simple issues.] — 

In an action against several defts. involving various 
issues, the pltfs. having applied under Rules of 
Court, 1876, Ord. XXXVI., r. 0 [see, now, r. 7], 
for an order for two simple issues to be tried as 
between themselves & two of the defts. before the 
rest of the action, the court made the order on the 
pltfs.’ undertaking not to seek relief against the 
said two defts. in respect of any cause of action 
other than that covered by the issues so to be tried, 
& also discontinuing such portion of the action as 
the court should direct. 

I do not intend to lay down any general rule 
for the proper construction of Ord. XXXVI., 
r. 0 [see, now, r. 7], because, first of all, I think 
one judge has no right to embarrass other judges 
by laying down general rules of construction ; &, 
in the second place, I think it is very undesirable 
to limit the operation of a rule expressed in general 
terms by stating the circumstances, or all the 
circumstiuaces under which the judge thinks the 
discretion ought to be exercised. The discretion 
is general. Of course it is a judicial discretion, 
& there must be sufficient reason for exercising it ; 
but what I intend to do is to state one or two 
cases in which I have been asked to put the rule 
in force, what I have done, & why ; Sd then I 
shall state why I think I ought to put the rule in 
force in the present instance. 

I have been asked to do so in the case of a deft. 
The first case that came before me was a case in 
which a lady alleged that she waa the legitimate 
child of somebody, So that as such she was entitled 


to take some very long So ex^nsive So intricate 
accoimts against some trustees. The trustees 
showed by affidavit that the lady was bom before 
the marriage of her parents, So that there were 
very strong grounds indeed for supposing that 
she was not a legitimate child at all. I thought 
it a proper case, inasmuch as the expense of 
taking the accounts would have been enormo^, 

So the whole suit would have ended in nothing 
but costs if the pltf. did not establish her 
legitimacy, for the issue of legitimacy or ille- 
gitimacy to be tried first under this rule. I so 
directed, &, as I am informed, the resiilt was 
that the lady did not succeed in establishing her 
legitimacy. So there was an end of the action, 
which was exactly what I anticipated. 

In a case of this kind my opinion is that the 
judge must have some evidence which will make it 
at least probable that the issue will put an end to 
the action. Pltf. is not to be harassed at the 
instance of deft, by a series of trials, each trial 
taking issue on every link of pltf.’s case. That is 
not the meaning of the rule as I understand it, 
but it may properly be applied in such a case as 
that I have stated, where the judge has serious 
reason to believe that the trial of the issue will 
put an end to the action. 

I have had a case in which pltf. alleged a very 
long title to, So claimed an estate. He alleged 
himself to be the heir-at-law of a person who was 
entitled to this estate. He wanted a great deal 
of discovery. So the possession of large property. 
Deft, said that pltf. was a pauper, that it was a 
mere experimental action, & that there was not 
a shadow of ground for his claim. In that case 
I felt no hesitation in directing an issue whether 
the man was heir-at-law. It turned out that he 
was not. So 1 believe the case was abandoned So 
was never tried at all. 

There was a third case I remember before me 
at chambers — 1 only give these instances as 
illustrations — in wMch a man brought an action 
on behalf of himself So all other the tenants of a 
manor to restrain the inclosure of a common. 
Deft, said, “ This will be a very expensive action 
to try ; it will involve the customs of the manor 
as to rights of common,” So that, as usual, they 
had put up a man, who, although not technically, 
was really a pauper, to sue on behalf of himself 
& all others, the only result of which action could 
be that the defts., if successful, would have to 
pay the costs out of their own pockets. They 
alleged So proved by affidavit that the person who 
was pltf.. So who said he was tenant of the manor, 
was not so. So tliat his name or the name of his 
ancestors had never appeared on the court rolls 
of the manor. The only answer that I could get 
from the pltf. was that he believed he was a tenant, 
but he could not show how. I thought, before 
the defts. were put to the enormous expense of a 
trial of all the issues, it was right to put pltf. to 
the proof that he was a tenant at the time wnen the 
action was brought (Jbssel, M.R.). — Emma 
Silver Mining Co. v. Grant (1879), 11 Ch. D. 
918, 920, 927, 928 ; 40 L. T. 804 ; subsequent 
proceedings (1880), 17 Ch. D. 122. 

2040. Divorce proceedings — Disadvantage 

to parties to be avoided.] — The Divorce Court has 
an inherent jurisdiction to order separate trials 
of different issues in a matrimonial suit in order 
to ensure that equal justice may be done between 
all parties. In tne absence of any precise rule of 
practice in the Divorce Rules or statutes, the 
court may be guided by the R. S. 0., e,g, Ord. 
XXXyi., r. 7. The jurisdiction should be 
exercised sparingly So on the principle that so far 
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Sect. 2. — Mode of trial : Svbsecte. 6, 7, 8 <6: 9. Sect, 
3 ; Sub-sect. 1.] 

as possible no disadvantage should be imposed 
on any particular party to the proceeding. 

The right to apply for separate trial of an issue 
or issues belongs to all the parties to a suit in- 
differently, <fc not to the co-respondents only. — 
Myebjs V. Myers, Carpendale, Radford & 
Thom, [1918] P. 260 ; 87 L. J. P. 169 ; 119 L. T. 
343 ; 34 T. L. R. 464 ; 62 Sol. Jo. 663. 

2041. Liability & damages in dispute.] — 

Where liability & also the amount of damages are 
disputed in an action, & the question as to the 
amount of damages is one of such detail or nature 
that it will be referred to some other tribunal 
than a jury, it is a pi^oper exercise of discretion 
under Ord. XXXVI., r. 8 [see, now, Ord. XXXVI., 
r. 7], to order the liability to be tried, & the 
question of damages to be postponed imtil after- 
wards. — Smith v. Hargrove (1886), 16 Q. B. D. 
183 ; 34 W. R. 294. 

2042. Rescission of contract & damages.] — 

Appeal from an order of the judge aflirming an 
order of the master directing the trial of certain 
issues before the trial of the action under Ord. 
XXXVI., r. 8 [see, now, R. S. C., 1883, Ord. 
XXXVI., r. 7]. This was an action by pltf. com- 
pany against deft, company, alleging that pltfs. 
were induced by fraud to enter into a contract to 
take certain shares in the deft, company, & to 
become agents for them. In the alternative pltfs. 
asked that the contract should be cancelled <& their 
names removed from the list of shareholders. The 
order appealed from was that the question whether 
the contract should be rescinded should be tried 
before the question of damages for fraudulent 
misrepresentation. The appeal was dismissed. 

Counsel on behalf of pltfs. said that Ord. 
XXXVI., r. 8 [see, now, R. S. C., 1883, Ord. 
XXXVI., r. 7], under which the order appealed 
from was made, had been the subject of judicial 
interpretation {Picrcy v. Young, No. 2037, ante). 
In that case it was laid down that no order would 
be made unless in most exceptional cases. If this 
issue would put an end to the action it might be 
satisfactory, but it did not. 

The judge & the master thought it right to make 
an order that the question of election should be 
tried first. The action is one for inducing pltfs. 
to take shares in deft, company by fraudulent 
misrepresentation. Hefts, allege that after pltfs. 
knew of the misrepresentation they elected to 
keep the shares, A the judge & master thought it 
was more convenient to try the question of election 
first, which, if decided in defts.’ favour, would 
put an end to the case. The appe^ is dismissed. 
(Huddleston, B.). — SmsoN & Mason, Ltd. v. 
New Brunswick Trading Co. (1888), 6 T. L. R. 
148. 

2043. Issues of fact.j—On an application 

by pltf. for discovery, the judge at chambers 
ordered one issue of fact to be tried by a jury 
before all the others, & adjourned the application 
for discovery & all other proceedings in the action 
till after the trial of that issue. — Philipps v. 
Phiijlpps (1880), Yearly Supreme Court Practice. 

2044. Plaintiff electing mode of trial.}— 

Pltf. who has set down his action for trial before 
a judge of the Chancery Division has thereby 
exercised his option as to mode of trial, & is not 
entitled to apply under Ord. XXXVI., r. 6 [see, 
rww, R. S. C., 1883, Ord. XXXVI., r. 7), for the 
trial of an issue before a jury. 

I consider that the ^e referred to does not 
justify the present application. Pltf. had his 


choice of the mode of trial & set down the action 
before the Master of the Rolls. Besides the 
question of temperature cannot be conveniently 
separated from the question of the damages which 
are asked. On both these grounds, 1 Hiink the 
motion ought to be refused with costs (Bacon, 
V.-C.). — Dent v. Sovereign Life Assurance 
Co. (1879), 27 W. R. 379. 

2046. Mixed questions of tact & law.] — 

Where, in an action against a principal & sureties 
for breaches of contract, the sureties claimed to 
be discharged by reason of an alteration of the 
terms of the contract: — Held: (1) this was not 
a case in which an order should be made under 
Ord. XXXVI., r. 6 [see, now, R. S. C., 1883, Ord. 
XXXVI., r. 7], for the trial of the question of the 
sureties* liability before the other questions in 
the action, since, in the event of the principal’s 
liability not being established it would become 
unnecessary to try that of the sureties ; (2) Ord. 
XXXVI., r. 6 [see, now, R. S. C., 1883, Ord. 
XXXVI., r. 7], is not confined to questions of 
fact, but applies also to mixed questions of law 
& fact. — Tasmanian Main Line Ry. Co. v. 
Clark & Punchard, etc. (1879), 27 W. R. 677. 

2046. Action on foreign judgment.] — 

Paragraph 2, of the defence, stated : “If any 
such judgment was obtained (which is not ad- 
mitted) deft, says that the Supreme Court of 
Victoria has no jurisdiction over him or over the 
alleged cause of action. Deft, was not at the 
commencement of the action in which the said 
judgment was obtained in the Commonwealth 
of Australia, nor was he at any material time 
prior to the recovery of the said judgment resident 
or domiciled within the jurisdiction of the said 
court. Deft, further says that he was not subject 
to the laws of the said Commonwealth, & that he 
was under no obligation to & did not in fact 
submit to the jurisdiction of the said court, & 
that he did not appear in the said action or defend 
the same.” 

An order was made that the question raised in 
paragraph 2 of the defence should be tried first, 
pltfs. undertaking to limit their evidence to deft.’s 
answei’s to mterrogatories, except the certified 
copy of the judgment & affidavit of service of a 
copy of Victorian writ here. — Gavin Gibson & 
Co., Ltd. v. Gibson, [1913] 3 K. B. 379; 82 
L. J. K. B. 1316; 109 L. T. 446; sub nom. 
Gibson & Co., Ltd. v. Gibson, 29 T. L. R. 665. 

2047. Infringement & validity of patent.] — 

From the evidence & the documents which I have 
seen, the question of validity & the question of 
infringement are almost entirely separate & the 
expense of proving infringement will be very 
heavy &, having regard to the secret character of 
the government processes, will have, if & when 
it comes to be tried, to be tried under particular 
safeguards & circumstances. But as the validity 
of this patent before any infringement question 
can be discussed at all will have to be substantiated, 

1 am of opinion that having regard to the particular 
circumstwees of this case, it would be a fair & 

roper thing to direct the question of validity to 
e tried first (Astbury, J.). — Hanks v. Coombbs 
1927), 44 R. P. C. 306. 

2048. Validity of covenant — Consent of 

parties.] — On the motion for an injunction to 
restrain P. from inducing employees of pltfs. to 
leave them, Sc to restrain F. from setting up in 
similar business, the parties to it agreed tibat, 
as regarded a considerable Sc separate part of the 
claim at all events, the matter depended upon 
the construction of a covenant by F. contained 
in an agreement Sc particularly upon the question 
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whether that covenant was void or unenforceable 
as being in undue restraint of trade* Accordingly 
they requested the judge to try this question as a 
separate issue under Ord. XXXVI., r. 8 [see, now, 
Ord. XXXVI., r. 7], & he consented to do so 
subject to deft. W. agreeing to this course, which 
he did, & the mode of trial was fixed as a trial on 
the affidavits tiled on the motion with liberty to 
any party to cross-examine in open couit. — 
Nevanas (S. V.) & Co. V. Walker & Foreman, 
[1914] 1 Ch. 413 ; 83 L. J. Ch. 380 ; 110 L. T. 
410 ; 30 T. L. R. 184 ; 68 Sol. Jo. 236. 

Separate trials of different causes of action.] — 
See Pleading, pp. 140 et seq,, ante. 


Sub-sect. 7. — Number op Judges, 

R. S. C., Ord. XXXVI., r. 8. Every trial of any question or 
issue of fact with a jury shall be by a single Judge, unless such 
trial be specially ordered to be by two or more Judges. 

2049. Trial at bar — Order absolute granted to 
Crown — Crown waiving right.] — In an action 
against the Secretary to the Board of Trade for 
compensation payable by the Board under sect. 10 
of the Merchant Shipping Act, 1870, in respect of 
an alleged unreasonable detention of a ship as 
unfit for sea, the Crown is interested ; the 
Attorney- General is entitled to demand as of 
right a trial at bar ; ho may under sect. 40 of the 
Crown Suits Act, 1805, state to the court that he 
waives his right, & thereupon the court will change 
the venue to the county in which he elects to have 
it tried. 

The practice is to grant a rule absolute in the 
first instance on the Attorney-General’s state- 
ment ; but a party may move to set aside the rule 
as obtained on misinformation. 

Trial at bar is not abolished by the Judicature 
Acts. 

The Divisional Court holding a trial at bar is 
not the same as the two or more judges holding 
a trial under Ord. XXXVI., r. 9 [see, now, Ord. 
XXXVI., r. 8] (Lord Esher, M.K.). — Dixon v. 
Farrer (1880), 18 Q. B. D. 43 ; 56 L. J. Q. B. 
63 ; 56 L. T. 678 ; 35 W. R. 96 ; 6 Asp. M. L. C. 
52 ; sub nom. Dixon v. Secretary of Board of 
Trade, 3 T. L. R. 36, C. A. 

2050. Before Issue Joined.] — An order 

absolute for a trial at bar is granted as of course 
on the motion of the Attorney- General on behalf 
of the Crown even although before issue joined. — 
Li. V. Jameson (1896), 60 J. P. 662 ; 75 L. T. 77. 

2051. Matter of discretion — Notice of 

application.] — The court still has jurisdiction to 
order a trial at bar, but it is a matter of discretion. 

Senible : an application for a trial at bar should 
not be made without notice to the other side. — 
Anderson v. Gorrib (1894), 10 T. L. R. 383, 
C. A. 

-.] — See, further, Criminal Law, Vol. XIV., 
p. 245. 


Sub-sect. 8. — Special Jury. 

R. S. C., Ord. XXXVI., r. 9. The plaintiff or defendant in 
any cause, matter or issue in which ho Is entitled to a jury may 
have the issues tried by a special jury, on an application made 
at the time at which the mode of trial is fixed or if the Court 
or Judge thinks fit at any later stage ; provided that the Court 
or a Judge may at any time make an order for a special jury 
upon such terms, if any, as to costs and otherwise as may be 
just. 

See, generally, Juries, Vol, XXX. ^ pp. 261 et seq. 

2052. Sweai^g of the jury — Defendant con- 
senting to Judgment.]— An action in which deft. 


had summoned a special jury having been called 
on, deft, wished to consent to judgment for the 
amount claimed without swearing the jury. The 
judge, however, had the jury sworn & directed 
them by consent to return a verdict for the 
amount claimed. In such cases it is in the 
discretion of the judge to try the case out or not. — 
Samway v. Winch (1893), 9 T. L. R. 652. 

Right of third party to special Jury .] — See No. 
1440, ante. 

Exemption from service .] — See Juries, Vol. 
XXX., pp. 213, Nos. 3 et seq. 


Sub-sect. 9. — ^Women Jurors. 

R. S. C., Ord. XXXVI., r. 9 a. (1) All jury precepts, warrants, 
writs, lists and returns required to be issued or made under the 
Juries Acts, or any of them, shall include all women qualified 
and liable to serve as jurors, and the jurors’ books shall be made 
up accordingly. 

(2) All persons quaHfled and liable to serve as jurors shall be 
summoned to serve on juries without distinction of sex, but 
otlierwise as Iieretoforc ; provided that a husband and wife 
shall not both be summoned to serve on the same occasion. 

(3) The number of women appearing upon any panel of jurors 
shall be in the same proportion, as near as may be, to the number 
of men appearing thereon as the total number of women is to 
the total number of men in the jurors’ books or otiier list of 
jurors from which the panel is drawn. 

Provided that it shall be tlic duty of the Under-Sheriff or 
other person upon whom Is cast the duty of summoning jurors 
to secure that, wherever possible, there shall not be less than 
fourteen women upon the jury panel. 

Provided also that this Rule shall not apply to Grand Juries. 

(4) On every trial by jury, the jury sluU be selected from 
the panel by ballot in manner prescribed by section 26 of the 
Juries Act, 1825 ; provided also that this Rule shall not apply 
to Grand Juries. 

(5) Upon every jury summons served upon a woman there 
shall appear a notice that she may apply to the Summoning 
Officer for exemption from attendance as a juror on account of 
pregnancy or other feminine condition or ailment provided that 
such application is received by the Summoning Officer within 
three days of the receipt of tlie Jury Summons by the 
applicant. 

(6) The Under-Sheriff or other person upon whom is cast the 
duty of forming the Jury Panels may in his discretion exempt 
from attendance any woman who has been summoned to servo 
as a juror if ho is satisfied by medical certificate or otherwise 
tliat on account of pregnancy or some other feminine condition 
or ailment she is, or will be, unfit to serve. 

(7) In any civil cause, matter or issue to be tried in the High 
Court of Justice in J^ondon or at the Assizes with a Jury, an 
application under section 1 (5) of the Sex Disqualification 
(Removal) Act, 1919, that the jury shall be composed of men 
only or of women only shall be made whenever possible by 
summons to be served not less tlian one clear day before the 
hearing of the application to the Judge In whose list the case 
stands for hearing or to whom the case has been definitely 
assigned for trial ; or, if such application by summons Is not 
practicable, may be made to the J udge at the trial. 


Sect. 3. — ^PLACE OF TRIAL. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXXVI., r. 10. There shall be no local venue 
for the trial of any cause, matter or Issue, except where other- 
wise provided by Statute, but in every cause, matter or issue 
In every Division the place of trial shall be fixed by the Court 
or a J udge. 

In fixing the place for the trial of any action cause, Issue or 
matter the Court or Judge shall have regard to the convenience 
of the parties and their witnesses and the date at which the trial 
can take place, and when a view may be desirable the locality of 
the object to be viewed, and to the other circumstances of the 
case, including {inter alia) the wishes of and expense to the 
parties, the rdative facilities for trial in Middlesex or at the 
Assizes and the burden imposed on jurors. 

This rule shall apply to every action, notwithstanding that it 
may have been assi^ed to any Judge. 

2053. No local venue — ^No new Jurisdiction con- 
ferred.] — ^The Supreme Court of Judicature has 
no jurisdiction to entertain an action to recover 
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Sect, 3. — Place of trial : Svh-sect. 1.] 

damages for a trespass to land situate abroad ; 
the rules of procedure under the Judicature Acts 
with regard to local venue (Ord. XXXVI., r. 1 
[see, now, Ord. XXX V^I., r. 10]) did not confer 
any new jurisdiction. — British South Africa 
C o. V, COMPANHIA DE M09AMBIQUE, [1893] A. C. 
002 ; 03 L. J. Q. B. 70 ; 09 L. T. 004 ; 10 T. L. R. 
7 ; 37 Sol. Jo. 760 ; 0 R. 1, H. L. ; revag. S. C. 
sub nom, Companhia de Mocambique v. British 
South Afric a Co., De Sousa v. British South 
Africa Co., [1892] 2 Q. B, 368, C. A. 

2054. Local venue created by statute.] — 

All existing local venues having been abolished 
by the Judicature Act, 1876 ; the exception in 
Ord. XXXVI., r. 1 [see, now, Ord. XXXVI., 
r. 10], operates only in favour of local venues 
created by statutes passed since the Judicature 
Act, 1876, & does not have the effect of reviving 
local venues created by statutes prior to that Act. 
— Buckley v, Hull Docks Co., [1893] 2 Q. B. 
93 ; 62 L. J. Q. B. 449 ; 69 L. T. 347 ; 6 R. 
647, D. C. 

2056. 21 Jac. 1, c. 4, ss. 1-3 repealed.] — 

Senible : Ord. XXXVI., r. 1 [see, now, Ord. 
XXXVI., r. 10], abolishing local venues has the 
effect of repealing 21 Jac. 1, c. 4, ss. 1-3. — Forbes 
p. Samuel, [1913 J 3 K. B. 706 ; 82 L. J. K. B. 
1135 ; 109 L. T. 699 ; 29 T. L. R. 644. 

2066. Fixing place of trial — Matters to be con- 
sidered.] — The court will not change a venue laid 
by a pltf. unless a deft, can show some serious 
injury & injustice to his case by trying it at that 
venue. 

Pltf. has the option of setting his own case 
down for trial when he likes. Defts. must sliow 
some injustice &;a preponderance of inconvenience 
for displacing pltf.’s right, <fe the defts. have no 
right to force pltf. on to trial (Bindley, L.J.). — 
Shroder, Gebruder & Co. v. Myers & Co. 
(1886), 34 W. R. 261, C. A. 

2057. .] — If defts. could show that a 

clear preponderance of convenience was against 
the venue which pltf. had chosen, &; in favour of 
the venue which defts. suggested, that right would 
be displaced. If defts. could show that pltf. had 
laid the venue at a place where, on account of the 
distance, great expense would be incurred, & that 
aU the witnesses & the parties & their solicitors 
resided at the place of trial which the defts. 
suggested, A tliat the cause of action arose there, 
then without doubt the defts. had made out a 
clear case of preponderance of convenience in 
favour of the venue which they suggested. Pltf. 
might in reply support his venue by showing 
that, though that were true, he could not get a 
fair trial at the place suggested by the defts. 
The court must act upon its own view upon the 
materials before it (Lord Esher, M.R.). — Bridcut 
V. Duncan & Sons (1891), 7 T. L. R. 614, 615, 0. A. 

2058. .] — The court has jurisdiction 

to order the transfer of an action ex relatione from 
the Chancery Division to the Queen’s Bench 
Division where, according to the usual practice 
of the Attorney-General, the choice of the division 
in which the action was originally brought was 
left entirely to the relator & co-pltf. The co-pltf. 
in such a case cannot assert the prerogative of 
the Crown to choose its own tribunal. — A.-G. v. 
Wii^ON (1900), 70 L. J. Ch. 234 ; 83 L. T. 646 ; 
49 W. R. 196, C. A. 

2059. — I — ,J — In an action where the 

place of trial had been hxed at Leicester ; but it 
was contended that there would be local prejudice 
if the case were tried there : it was held that in 


absence of special circumstances the plcbce of the 
origin of cause of trial was to be the place of 
trial. — ^Winstanley v, Kendal (1902), Times, 
Oct. 28th. 

2060. .] — The case is purely a Welsh 

one involving a large number of Welsh witnesses. 
Against the wish of pltf. & at the instance of 
defts., who offered to pay the extra cost of trial 
in London, the case was ordered to be tried in 
London. This in my view is not fair to London 
cases, & is in addition a ridiculous waste of money 
of lay clients, as no possible advantage has been 
gained by trial in London & great extra expense 
has been incurred. All the evidence might quite 
well have been taken in Swansea at the Summer 
Assizes &; the legal argument, if any, adjourned 
to London if necessary. I hope masters or 
district registrars will be more vigorous in keeping 
those cases in their local venue, where they can 
be tried with due economy (Scrutton, J.). — 
Jones v. Consoi-jdated Anthracite Collieries, 
Ltd., & Dynevor (Lord), [1916] 1 K. B. 123, 
131 ; 85 L. J. K. B. 466. 

How fixed,]- Sec R. S. C., Ord. XXXVI., 

r. 1, p. 533, ante, 

2061. Change of venue — Discretion of court.] — 

Pltf. has the right to place the venue wliere he 
pleases, subject to the order of the court if it 
should think it expedient to change the venue. 
In this case the Vice-Chancellor has not based 
his order on convenience or the place of residence 
of the witne^sses, but has changed the venue 
because the action is one which is attached to the 
Chancery Division. In my opinion that is not a 
sufficient reason for changing the venue (Bindley, 
L.J.).~Pjiilips p. Beale (1884), 26 Ch. D. 621 ; 
54 L. J. Ch. 80 ; 50 L. T. 433 ; 32 W. R. 665, C. A. 

2062. .] — This is an appeal from 

Pearson, J., in a case >vhich is one of those assigned 
to the Chancery Division, but where the pltf. had 
selected Cardigan jxs the venue, l^earson, J., is 
the judge of the Chancery Division who would in 
the ordinary course, unless the venue had been 
fixed by pltf., have dealt with & disposed of this 
case, & it must require a very strong case indeed 
to induce the Court of Appeal to interfere with an 
order made by the judge to whose court a cause 
is attached, directing how that cause is to be tiled. 
Here Pearson, J., thought that there was sufficient 
reason for not allowing the place selected by pltf. 
to be the place where the case should be tried. 
In my opinion, if we had to decide the case in the 
first instance, that is a right conclusion, because 
we know what the geographical position of 
Cardigan is, A that it is most difficult to bring 
witnesses thither who are not residing in the same 
neighbourhood. Pearson, J., thought that Car- 
digan was a most inconvenient place for the 
trial, & I quite agree with him (Cotton, L.J.). — 
Powell r. Cobb (1885), 29 Ch. D. 486, 492 ; 64 
L. J. Ch. 962 ; 63 L. T. 188, C. A. 

2063. .] — This was an appeal from an 

order of the President directing that the action 
should be tried in London. The action was brought 
against the owners of the Assyrian by the con- 
signees of a cargo of corn shipped at Baltimore 
for Liverpool on board the Assyrian, & which, as 
they alleged, arrived in a damaged condition. 
They fixed the place of trial at Liverpool, but the 
owners of the Assyrian, contending that the 
action could be more conveniently tried in London, 
applied to the President to remove it. Pltfs. now 
appealed. 

No sufficient reasons have been shown for inter- 
fering with the decision of the President. It is a 
question of judicial discretion, & it ought not to 
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be overruled unless an absolutely clear case is 
made out against it (Lord Esher, M.R.). — The 
Assyrian (1888), 4 T. L. R. 694, C. A. 

2064. .] — In a probate suit, where 

the nominal pltf., who was claiming an intestacy, 
had inserted the place of trial in his statement of 
claim, defts., who were propounding a will of the 
deceased & upon whom the onus of proof at the 
trial would lie to establish that will, applied upon 
summons to change the venue from the assizes 
to Middlesex, & the judge (Butt, J.) made the 
order. Upon pltfs. appealing, upon motion, to 
set aside the order : — Held : the order was right, 
that the venue should stand changed, & that the 
case should come on for trial in this court, the 
more especially as there appeared to the judge 
(Butt, J.) a doubt as to whether the case could 
be conveniently disposed of at the approaching 
assizes. 

From this order pltfs., upon special leave given, 
appealed to the Court of Appeal ; whereupon the 
Lords Justices, after consulting the judge 
appointed to preside at tlie assizes in question & 
having ascertained from him that the cause list 
was a light one, & that the case could, without 
difflculty, be disposed of at the approaching 
assizes, & that the judge (Butt, J.) was under a 
misapprehension in supposing that it could not, 
directed the case to be so tried, & ordered accord- 
ingly. — Jackson v, Braititwaite (1890), 63 L. T. 
231, C. A. 

2065. .] — ^An application for change 

of venue or for a transfer to the Queen’s Bench 
Division. 

The question is admittedly one for the dis- 
cretion of the court ; but the discretion being a 
discretion capable of being reviewed by another 
com't it is right that I shotdd state the grounds on 
which I exercise it. . . . The only question is 
whether I ought to leave the action to take its 
ordinary course & be tried by a judge at Liverpool 
without a jury or whether I should direct it to be 
tried by a jury. It appears to me that there is no 
reason for obtaining the verdict of a jury, which 
will only lead to delay & expense (Kekewicii, J.). 
— Reynou^s & Gibson v. Bank of Liverpool 
(1892), 9 T. L. R. 40. 

2066. .] — The discretion of the judge 

in chambers as to venue will not be interfered with 
unless he has so exercised it as to cause some 
injustice. — S oley & Co., Ltd. v, Lage (1896), 12 
T. L. R. 191, C. A. 

2067. .] — If there is one matter more 

than another peculiarly appropriate for the de- 
cision of a judge of the King’s Bench Division it 
is a question as to the place of trial of an action 
in that division. Though I do not doubt that the 
Court of Appeal has jurisdiction to review the 
decision of a judge in such a matter, it is a juris- 
diction which ought only to be exercised when the 
court are reasonably satisfied that what I may 
almost describe as a miscarriage of justice would 
ta»ke place if the order stood (Cozens-Hardy, L.J.). 
— Thorogood V. Newtvian (No. 1) (1906), 51 
Sol. Jo. 81 ; 23 T. L. R. 97, C. A. 

2068. Absence of material witnesses.] 

— Where, owing to the absence on a voyage of 
material witnesses for the defts., an action was 
stayed until a certain date, with liberty to apply 
upon the witnesses’ return, & the witnesses 
returned after that date, but too late for the action 
to be tried in Middlesex, the venue was, upon the 
application of the defts., ordered to be changed 
from Middlesex to Liverpool. — ^Admiralty Lords 
Combs, v, McGregor, Gow & Co. (1886), 1 
T. L. R. 679, 0. A. 

p.p. — 18 


2069. Order by registrar.] — ^The 

registrar, in a suit for revocation of probate, has 
no power to order the venue to be changed, & to 
direct that the suit be removed from this court 
to be tried at assizes. — Lancaster v. Brook 
(1889), 14 P. D. 80 ; 68 L. J. P. 67 ; 60 L. T. 680 ; 
63 J. P. 343 ; 37 W. R. 768. 

2070. .] — Pltf. commenced an 

action in the Liverpool District Registry, & 
delivered a statement of claim in which no place 
of trial was named. No order as to the place of 
trial was applied for. On March 16, 1892, pltf. 
gave deft, notice of trial at Liverpool Assizes, the 
commission day for which was fixed for March 26. 

Upon a summons for directions taken out by 
pltf., the District Registrar on March 19 made an 
order for the trial of the action by a jury, & that 
the pltf.’s notice of trial at Liverpool should stand : 
— Held : the notice of trial for Liverpool was a 
nullity, & although the registrar had 3 ur^diction 
to change the venue from Middlesex to Liverpool, 
he had no power thereby to deprive deft, of Ms 
right to ten days’ notice of trial, or to put him 
under terms to take short notice. — Laskier v, 
Tekeian (1892), 67 L. T. 121. 

2071. Grounds — ^More speedy trial.] — The 

mere fact that the action will be tried more 
quickly is not a sufficient reason for sending it to 
be tried at the assizes. — Cardinall v. Cardinall 
(1884), 25 Ch. D. 772; 53 L. J. Ch. 636; 32 
W. R. 411. 

2072. Complicated questions to be 

determined.] — The fact of the action being 
properly assignable to the Chancery Division is, 
for tlie purposes of the application, immaterial. 
It is, however, true that I cannot, having regard 
to Ord. XXXVI., r. 1 [now Ord. XXXVI., r. 10], 
overrule pltf.’s choice of Exeter for the place of 
trial, unless some good reason for changing the 
venue is shown. In the present case there is good 
reason for changing the place of trial. Sufficient 
reason for doing so is that the questions to be deter- 
mined in the action are of a very complicated 
nature, & such as to leave no doubt in my mind 
that the judge, if trying the action in the county 
of Devon, would direct the arguments to be 
reserved for further consideration in London 
(CniTTY, J.). — Green v. Bennett (1884), 54 
L. J. Ch. 85 ; 50 L. T. 706 ; 32 W. R. 848. 

2073. Balance of convenience in 

favour of trial elsewhere.] — This was a motion by 
defts. that the trial of the action might take place 
at the Manchester Assizes & not in London. The 
action was brought in the Chancery Division by 
pltfs. for alleged obstruction of water rights. 
Defts. in their statement of defence claimed the 
obstruction, if any, was a subject for compensation 
under the Public Health Act, 1875 (c. 66). The 
action was set down for trial on May 27, & pltfs.’ 
solicitors delivered the briefs on July 7. The locvis 
in qyo was in the neighbourhood of Manchester, & 
the witnesses on both sides resided in or near Man- 
chester ; — Held : Manchester was the proper place 
for the trial. — Old Mill Co. v. Duckingfield 
(Dukinfield) Local Board (1884), 54 L. J. Ch. 
160 ; 61 L. T. 414. 

2074. .] — ^This was an appeal 

from an order refusing to change the venue of the 
action from Cornwall to London. The court had 
given deft, leave to appeal. 

Primd fade pltf. is entitled to put the venue 
where he likes, & in an action of ejectment with 
regard to land in Cornwall primd facie Cornwall is 
the right place in wMch to try it. If it can be 
shown that there is a great balance of convenience 
in favour of trying the case elsewhere, that will be 
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a ground for asking for an order for a change of 
venue. But in my opinion deft, has altogether 
failed to show any such balance of convenience 
in this case (A. L. Smith, L.J.). — Foxwell v. Van 
Qrutten (1897), 14 T. L. R. 145. 

2075. Pressure of business.] — In a 

patent action, commenced in the Chancery 
Division, & assigned to the court of Kay, J., pltf. 
named Manchester as the place of trial, & the 
action was set down for trial at Manchester 
Assizes. When the case came on for trial the 
judge of assize declined to try it, on the ground 
of pressure of business, Sa remitted it for trial by 
Kay, J. : — Held : this was not a sufficient ground 
for an order under r. 34 of Ord. XXXVI. ; the 
case might have been made a remanety & that the 
order must be discharged. 

I cannot help thiiing that Manisty, J. [the 
judge of assize] overlooked the provisions of 
r. lA of Ord. XXXVI. [see, now?, Ord. XXXVI., 
r. 10], wliich was made in Oct. 1884, to meet this 
very difficulty. The same question was raised in 
Philips V. BealCi No. 2061, ante. The decision of 
the Court of Appeal in that case removed the 
difficulty ; but, to make the matter perfectly 
plain, the rule I have referred to was m^e, pro- 
viding that r. 1 of Ord. XXXVI. [see, now?, Ord. 
XXXVI., r. 10] should apply to actions assigned 
to a particular judge. I agree that the order must 
be discharged (Bindley, L.J.). — Fairburn <fc 
Hall v. Household & Rosher (1880), 53 L. T. 
513, 514 ; 3 R. P. C. 203 ; 1 T. L. R. 081 ; Griffin’s 
Patent Cases (1884-86), 90, C. A. 

2076. County Court or Superior Court — 

Libel action — ^Plaintiff bankrupt.] — In this case a 
question arose as to the proper court for trying 
it— whether the coimty court or the superior 
court — a question of considerable importance with 
reference to a large class of cases tried in the 
superior courts instead of the county court. The 
action was by an Independent minister in Wales 
for libel in a letter reflecting upon him in that 
character, he residing in Glamorganshire. The 
defence liad not yet been delivered, but it 
was stated that it would be that it was a privi- 
leged communication. A judge at chambers had, 
on the application of pltf., obtained an order that 
the case should be tried at the assizes at Liverpool. 
This was an apphcation on the part of deft, to set 
this aside, & send the case for trial either into the 
county court or the assizes for Glamorganshire. 
This application was made on the ground that 
pltf. was an uncertified bankrupt, his debts 
exceeding £1,000 & his assets being about £16. 
It should be stated that actions for slander or 
libel cannot be brought in the county court unless 
in cases of the pltf.’s bankruptcy & consequent 
inability to pay costs. So the application was 
made on that ground. 

The judges were divided in opinion. 

I am of opinion that under the circumstances 
the action is one fit for trial in the superior court, 
the libel being serious in character (Mathew, J.). 

I am sorry to differ from my learned brother, 
but I think that the action is one of a character 
not fit to be tried in the superior court, but one 
which ought to be tried in the county court 
(Day, j.). 

As, however, one of the judges agreed with the 
judge at chambers, the order stood to try the case 
at Liverpool.— Williams v. Morris (1894), 10 
T. L. R. 603. 

2077. Election petition.] — The existence of 


special circumstances which render it desirable 
that the petition should be tried elsewhere tlian 
in the borough or county in which the election 
took place is a condition precedent to the power 
to change the place of trial of a Parliamentary 
election from such borough or county, & the fact 
that the inquiry is of such a nature t^t the trial 
can be more cheaply & conveniently held else- 
where does not constitute such special circiim- 
stances. — Cirencester Case, Lawson v. Chester 
Master, [1893] 1 Q. B. 246 ; 62 L. J. Q. B. 231 ; 
68 L. T. 60 ; 67 J. P. 806 ; 9 T. L. R. 168 ; 41 
W. R. 221 ; 37 Sol. Jo. 194 ; 5 R. 152, D. C. 


Sub-sect. 2. — Trials on Circuit. 

R. S. C., Ord. XXXVI.. r. 10. (a) There shall bo kept at tho 

Central Office lists of all actions In which by an Order drawn 
up in the Central Office the place of trial Is fixed at any place 
other than at one of the excepted places as hereinafter defined. 
A separate list shall be kept for each such place. Once in every 
fortnight there shall be sent to the Associate of tho Circuit on 
which each such place is a copy of such list relating to such 
place or of any addition thereto since the last list was sent. 

(b) There shall be kept in each District Registry a list of all 
actions in which by an Order made or drawn up in that Registry 
the place of trial is fixed at a place other than one of the excepted 
places as hereinafter defined. A separate list shall be kept for 
each such place. Once in every fortnight there shall be sent 
from the Registry to the Associate of the Circuit on which such 
place is a copy of such list relating to such place or of any 
addition thereto since the last list was sent. 

(c) In tho event of the place or mode of trial of any action 
included in such list being changed the Central Office or District 
Registrar respectively by whom the list in which such action was 
included wa.s sent shall forthwith send to the Associate to whom 
the list was sent notice of such change, and if the place to which 
the place of trial is changed is on a ditterent circuit also to the 
Associate of the Circuit on which the latter place is. 

(d) The lists referred to in sub-rules (6) and (c) shall specify 
the names of the parties and their respective solicitors and the 
nature of the action and place and mode of trial fixed. 

(«) In tho event of any action in which the place of trial is 
fixed elsewhere than at one of the excepted places being dis- 
continued, dismissed or otherwise dealt with or disposed of so 
that no trial thereof will be necessary, the party having the 
carriage of the order fixing the place of trial or his solicitor shall 
forthwith give notice to the Associate of the Circuit on which 
such place is ot the fact that such action is so discontinued, 
dismissed or otherwise dealt with or disposed of. 

(J) In the case of an action in which the place of trial is fixed 
elsewhere than at one of the excepted places the party having 
the carriage of the order fixing the place of trial or Ids solicitor 
shall not less than three weeks before the Commission day at 
such place give notice to the Associate of the Circuit on which 
sucli place Is stating whether it is probable that the action will 
be tried at such place at such Assi/es, and of the length of time 
that the trial Is likely to occupy. 

(g) The costs of any notice properly given under sub-rules 

(e) or (/) of this rule may be allowed on taxation. 

(A) The excepted places referred to In this rule are London, 
Middlesex, Manchester, Liverpool, Leeds, Birmingham, Cardiff, 
Swansea and Bristol. 

(t) In this rule the word “ action " includes cause, matter 
or issue. 


SECT. 4.— NOTICE AND ENTRY OF TRIAL. 

Sub-sect. 1. — Notice op Trial by Plaintiff. 

R. S. C., Ord. XXXVI., r. 11. Notice of trial may be given 
in any cause or matter by the plaintiff or other party in the 

S osltion of plaintiff. Such notice may be given with the reply 
1 any) whether it closes the pleadings or not ; or, in other 
than Admiralty actions, where no order for a reply has been 
made under Order XXIII., on the expiration of four days after 
the defence, or the last of the defences shall have been delivered ; 
or at any time after the Issues of fact are ready for trial. 

2078. Costs of preparing for trial.] — ^Where 
judgment is signed for want of a plea, & no notice 
of trial has been given, pltf. is not entitled to the 
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costs of preparing for trial, although deft, by 
obtaining orders for time to plead has so prolonged 
the period as to necessitate such preparations being 
made by pltf. before issue joined in order to be 
able to try the cause at assizes. — Freeman v. 
Springham (Springhand) (1863), 14 C. B. N. S. 
197 ; 2 New Rep. 130 ; 32 L. J. O. P. 249 ; 8 
L. T. 428 ; 11 R. 701 ; 143 E. R. 421. 

2079. Issue of fact ready for trial.] — Where in 
an action for unliquidated damages deft, makes 
default in delivering his defence & pays money 
mto court admitting liability, but not the amount 
claimed, pltf. is not compeUed to enter an inter- 
locutory judgment under Ord. XXVII., r. 7 ; but 
may have the issue of the amount of damages 
tried in the ordinary way, this being an “ issue 
ready for trial ” within the meaning ot the rule. — 
Morse t;. Frost, [1927] 1 K. B. 231 ; 96 L. J. K. B. 
197 ; 130 L. T. 299, C. A. 

2080. Commercial cases.] — An application by 
pltf. to the judge chai*ged with commercial business 
for leave to enter the cause in the separate list of 
commercial causes may be made before the appear- 
ance of deft., & before the time for such appearance 
has expired, «& the judge has power to direct that 
the costs of the application shall be costs in the 
cause. — Barry v, Peruvian Corpn., Ltd., [1896] 
1 Q. B. 208 ; 66 L. J. Q. B. 191 ; 73 L. T. 678 ; 
44 W. R. 487 ; 12 T. L. R. 133 ; 1 Com. Cas. 269, 
C. A. 

2081. Irregularity in notice.] — To a declaration 
containing two counts, deft, pleaded three pleas 
to the first count, & a fourth plea to the second. 
Issue was joined on the pleas to the first coimt, & 
there was a special replication to the fourth plea. 
Notice of trial was given, &; deft, obtained a rule 
for a special jury, & the jury was duly nominated, 
leduced, summoned ; but, when the cause came 
on for trial, it was discovered that no issue had 
been joined on the replication to the fourth plea. 
Before the jury were sworn the judge, upon the 
application of pltfs. (without summons), amended 
the record by striking out the second count ; & 
deft, declining to appear, pltfs. obtained a verdict. 
Upon a motion to set aside the verdict for irregu- 
larity, on the grounds that there had been no 
sufficient notice of trial, & that there had been a 
discontinuance : — Held : the notice of trial was 
effectual as to the first count, the trial valid. 
Deft, had waived any irregularity in the notice, 
& there was no discontinuance. — ^Berresford 
(Beresford) V. Geddeb (1867), L. R. 2 C. P. 286 ; 
36 L. J. C. P. 116 ; 16 L. T. 617 ; 16 W. R. 
667. 

2082. Former practice.]— -Where pltf. does not 
deliver a reply, he cannot give notice of trial imtil 
the expiration of twenty-one days after the 
delivery of the statement of defence. — Robinson 
i;. Caldwell, [1893] 1 Q. B. 619 ; 62 L. J. Q. B. 
262 ; 68 L. T. 218 ; 37 Sol. Jo. 305 ; 5 R. 320 ; 
41 W. R. 364, C. A. 


Sub-sect. 2. — ^Plaintiff Failing to Give Notice 
OF Trial. 

R. S. C., Ord. XXXVI., r. 12. If the plaintiff does not within 
six weeks after the time when he first becomes entitled to give 
notice of trial under the last preceding Rule, or within such 
extended time as the Court or a Judge may allow, give notice 
of trial, the defendant may, before notice of trial given by the 
plaintiff, give notice of trial, or may apply to the Court or Judge 
to dismiss the action for want of prosecution : and on the 
hearing of such application, the Court or a Judge may order 
the action to be ^smiased accordingly, or may make such other 
order, and on such terms, as to the Court or Judge may seem 
Just. 


2088. Motion to dismiss action — ^To be made in 
chambers.] — ^A motion to dismiss an action for 
want of prosecution under Ord. XXXVI., r. 7a 
[eee, novo^ R. S. C., 1883, Ord. XXXVI., r. 12], 
should generally in the Chancery Division be made 
to the judge in chambers. — Freason v. Loe (1877), 
26 W. R. 138. 

2084. Or to the court.] — ^An applica- 

tion to dismiss for want of prosecution may, 
according to the circumstances, be made either 
in chambers or to the court. 

If the usual notice of motion is given, & pltf. 
does not at once submit to speed the cause 
tender the costs of the notice, deft., if the usual 
order is made, will have his costs of making the 
order in court. — Evelyn v. Evelyn (1879), 13 
Oh. D. 138 ; 49 L. J. Ch. 18 ; 41 L. T. 499 ; 28 
W. R. 73. 

2085. Court of Appeal has no original 

Jurisdiction.] — Where the Court of Appeal has 
ordered a new trial, & the party who has obtained 
the order has not entered the action for trial, the 
Court of Appeal has no original jurisdiction to 
entertain a motion to dismiss the action for want 
of prosecution. The proper place to make the 
application is at chambers. — Robarts v. French 
(1805), 72 L. T. 147 ; 43 W. R. 258 ; 11 T. L. R. 
197 ; 39 Sol. Jo. 231 ; 14 R. 210. 

2086. Discretion of judge.] — ^By a 

master’s order an action was to be dismissed, 
unless notice of trial were delivered by a certain 
day. Through a mistake of the solicitor’s clerk 
notice of trial was not delivered within the required 
time. A judge at chambers refused, in the exercise 
of his discretion, to extend the time fixed by the 
master’s order. On appeal the court declined to 
interfere with the judge’s discretion. — Gilder r. 
Morrison (1882), 30 W. R. 815. 

2087. Trial not entered.] — Pltf. gave 

notice of trial (in Middlesex) within the six weeks 
limited by Ord. XXXVI., r. 12 ; but did not, 
as required by r. 16, enter the trial within six 
days after the notice of trial was given. The trial 
not having been entered : — Held : deft, was 
entitled to move to dismiss for want of prosecution, 
& an order dismissing the action was accordingly 
made. — Crick v. Hewlett (1884), 27 Ch. D. 
354 ; 53 L. J. Ch. 1110 ; 51 L. T. 428 ; 32 W. R. 
922. 

2088. .] — When pltf. has given notice 

of trial but has not entered the trial, <fc deft, applies 
to dismiss the action for want of prosecution, the 
court or a judge has a discretion, imder Ord. 
XXXVI., r. 12, either to dismiss the action or 
to order that it be dismissed unless notice of trial 
be given, & the trial entered within a certain 
time, or to make such other order as may seem 
just. 

I see no reason for dissenting from the decision 
in Crick v. Hewlett, No. 2087, ante ; the effect of 
which is that, when a notice of trial becomes in- 
effective, the result is the same as if it had never 
been given, so that the court has jurisdiction to 
treat the case as one in which no notice of trial 
has been given, & to dismiss the action for want 
of prosecution. Here we have been asked to 
interfere with the discretion which the master & 
the judge have under Ord. XXXVI., r. 12. We 
have no right to do so in this case (Rigby, L.J.). 
— SiBViBB V. Spearman (1896), 74 L. T. 132, 
C. A. 

2089. One only of several defendants 

delivering defence.] — ^WThere one of several defts. 
in an action has delivered his defence, & the time 
for pltf. to deliver his rwly to such defence has 
expired, but pltf. has, without the knowledge of 
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that deft., agreed in writing with the other defts. 
to extend the time for delivering their defences, 
that deft, cannot move to dismiss the action as 
against him for want of prosecution. Deft. *8 
proper course under such circumstances is to write 
to pltf.’s solicitors, & inquire how the action stands 
as regards the other defts. 

If pltf. consents in writing to grant deft, an 
extension of time for the delivery of his defence, an 
order for the purpose is unnecessary. — Ambroise 
V . Evelyn (1879), 11 Ch. D. 769; 48 L. J. Ch. 
686 ; 27 W. R. 639. 

2090. Defendant delivering counterclaim.] 

— ^After deft, to an action had delivered a counter- 
claim, the action was dismissed for want of prose- 
cution, pltf. not having delivered a reply within 
the time limited for that purpose : — Held : deft, 
was entitled to set down the action on motion 
for judgment according to his counterclaim. — 
Roberts v. Booth, [1893J 1 Oh. 62 ; 67 L. T. 
646 ; 41 W. R. 220 ; 37 Sol. Jo. 06 ; 3 R. 161. 

2091. Order dismissing action — Judgment 

within Public Authorities Protection Act, 1893 
(c. 61), s. 1 (b).J— An order under Ord. XXXVI., 
r. 12, dismissing an action for want of prosecution 
because pltf. has not given notice of trial within 
the time specified for so doing, with costs to be 
paid by pltf., is a “ judgment within Public 
Authorities Protection Act, 1893 (c. 61), s. 1 (6), 
entitling deft, to costs as between solicitor & 
client, — Gilbert v, Gosport & Alverstoke 
Urban Council, [1916] 2 Ch. D. 587 ; 86 L. J. Ch. 
64 ; 115 L. T. 760 ; 81 J. P. 89 ; 60 Sol. Jo. 696 ; 
15 L. G. R. 62. 

2092. Order for security of costs.] — On a 

motion to dismiss an action for want of prosecu- 
tion (pltf. having omitted to give notice of trial 
within the proper time) or that pltf. might be 
ordered to give security for costs, deft, in support 
of the application adduced evidence that pltf. 
was in insolvent circumstances, that he had no 
settled residence, that he had mortgaged his 
interest in the property which was the subject- 
matter of the action to his solicitor, & that thei*e 
were charges on the property to its full amount. 
The costs for which pltf. was already liable in the 
action to deft, were estimated at about £70 & the 
future costs at £50. 

The Vice-Chancellor, being of opinion that pltf. 
was carrying on the action not for his own benefit 
but for that of his solicitors, ordered pltf. to give 
security fpr costs to the amount of £200, A directed 
the proceedings to be stayed in the meantime : — 
Held : on appeal, the court would not interfere 
with the discretion of the Vice-Chancellor as to 
ordering security, but the amount must be reduced 
to £100. 

Semble; such an order ought to be made only 
under very special circumstances. — Wilmott 
(W iLLMOTT) V . Freehold House Property Co. 
(No. 2) (1885), 62 L. T. 743; 33 W. R. 664, 

C. A. 

2093. Within six weeks — Court cannot abridge 
period.] The period of six weeks mentioned in 
Ord. XXXVI., r. 12, is not a time appointed for 

taking any proceeding within 
Ord. EXIV., r. 7, & consequently the court cannot 
make an order ^ving deft, leave to give notice of 
^ pltf. did not givq such notice within a 
shorter period than six weeks from the close of the 
pleading. — Saunders v. Pawley (1886). 14 


Sub-sect. 3. — Form of Notice of Trial. 

I R. S. C., Ord. XXXVI., r. 13. Notice of trial shaU state whether 

it is for the trial of the cause or matter or of issues therein ; and 
the place and day for which it is to be entered for trial. It shall 
be in the Form No. 10 in Appendix B., with such variations as 
circumstances may require. 

Appendix B., Form No. 16.] — See Yearly Supreme 
Court Practice. 


SuB-SEC'T. 4 . — Length of Notice of Trial. 

R. S. C., Ord. XXXVI., r. 14. Ten days’ notice of trial shall 
be idven, unless the party to whom it Is given has consented, 
or is under terms or has been ordered to take short notice of 
trial ; and shall be sufficient in all cases, unless otherwise ordered 
by the Court or a Judge. Short notice of trial shall be four days’ 
notice, unless otherwise ordered. 

2094. Full notice.] — It has always been well 
known that a deft, is entitled to full notice of trial 
unless he has consented to take short notice ; or 
has been put under terms. . . . Now, this statement 
of claim being delivered with a Middlesex venue, 
pltf. chooses to give ten days* notice of trial at 
Liverpool. In my judgment that notice of trial 
is a nullity. Then what happened ? On March 18 
pltf. takes out a summons for directions. We have 
not that summons before us, but I will assume that 
he not only asked for directions as to the mode of 
trial, but also respecting the place of trial. Assume 
he did so, the registrar would have jurisdiction to 
say where the trial should take place ; he would 
have power to do that ; but then 1 say he had no 
power to make deft, take less than ten days’ 
notice of trial, wJiich he has done in effect (Smith, 
J.).— Laskier?’. Tekeian (1892), 67 L. T. 121. 

2095. — Short notice before commission day — 
Case not to come on before ten days.] — Upon a 
summons for directions under Ord. XXX., r. 1, 
in an action to be tried at assizes, a judge has 
jurisdiction, although deft, has not done anything 
to render himself liable to have terms imposed 
upon him as to notice of trial, to order that deft, 
shall take notice of trial at a period less than ten 
days before the commission day, & that the case 
shall not come on for trial at the assizes until a 
day which will make.the notice so given a ten days’ 
notice of trial. — Baxter v. Holdsv/orth, [1899] 
1 Q. B. 266 ; 08 L. J. B. 164 ; 79 L. T. 434 ; 
47 W. R. 179 ; 15 T. L. R. 84 ; 43 Sol. Jo. 96, 
C. A. 

2096. Defendant to take short notice if 

necessary.] — Where a deft, is under terms to take 
short notice of trial “ if necessary,” pltf. is entitled 
to give such notice if he cannot, using reasonable 
diligence, give full notice, although the regular 
course of pleading was not such as to render short 
notice necessary. — Pre’tty v, Nauscawen (1873), 
L. R. 9 Exch. 42 ; 43 L. J. Ex. 3 ; svb nom. 
Pretty v. Nanscawen, 22 W. R. 222 ; sub nom. 
Pretty- v. Boscawen, 29 L. T. 579. 

2097. Short cause action — Without plead- 

ings.] — This was a debenture-holders’ action 
which the master set down for trial without 
pleadings to be heard as a short cause ; judgment 
to be applied for on minutes ; the evidence to be 
taken by affidavit. 

Two days’ notice of motion was served on defts., 
& an objection was taken at the hearing that this 
was not in compliance with the master’s order, & 
that ten days’ notice of trial ought to have been 
given under Ord. XXXVI., r. 14 :—Held : the 
order was defective in that it did not give pltf. 
leave to serve notice of trial, but, assuming that 
leave to serve such notice was implied in the 
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order, it remained that the order was to set down 
the action for trial, & that ten days’ notice must 
be given. — Re Pringt.e & Co., Ltd., Pawnaix v. 
I^INGLE <fe Co., Ltd. (1903), 89 L. T. 743, 744 ; 48 
Sol. Jo. 101. 

Computation of time.] — See R. S. C., Ord. IjXIV., 
rr. 2, 12, Part LXXXV., Sects. 2, 8, post 


Sub-sect. 5. — Notice Before Entering Trial. 

R. S. C., Ord. XXXVI., r. 16. Notice of trial shall be given 
before entering the trial : and the trial may be entered not- 
withstanding that the pleadings are not closed provided that 
notice of trial has been given. 


Sub-sect. 6. — Omission to Enter Trial in 
liONDON and Middlesex, Manchester and 
Liverpool. 

R. S. C., Ord. XXXVI., r. 16. In London and Middlesex, 
Manchester and Liverpool, and such other places as the Lord 
Chancellor shall from time to time direct, unless within six days 
after notice ot trial Is given the trial shall bo entered bv one 
party or the other, the noth e of trial shall he no longer in force 

Middlesex includes county of London.] — See 

51 & 52 Viet. (c. 41),s. 89. 

2098. Length of notice — Former Chancery prac- 
tice.] — The former practice of allowing actions to 
be set down for trial, before pleadings had been 
delivered, was no doubt a convenient one at the 
time it was instituted, because the cause lists 
were then somewhat congested — a state of things 
which T am glad to think no longer exists ; but 
I have conferred with some of the other judges of 
the Chancery Division, & they agree with me that 
the former practice ought now to cease, as it only 
opens the door to abuse delay. I have therefore 
ordered the twelve actions marked “ Pleadings to 
be delivered ” to be taken out of the list of witness 
actions, & a notice giving their names & other 
particulars to be affixed to the notice-boards of the 
court ; & I desire the solicitors in these cases to 
communicate with my clerk & inform him whether 
the cases are still effective or not, with a view to 
striking out of the cause books such of them as 
have become ineffective, & giving directions for 
the trial of such of them as remain. If necessary 
T shall put the rest of the actions referred to into 
a similar notice (Buckley, J.). — Practice Note, 
[1901] W. N. 94. 

Action & counterclaim.] — See Set-off & 
Counterclaim, Vol. XIj., p. 428, Nos. 495-501. 

2099. Effect of non-entry.] — Crick v, Hewlett, 
No. 2087, ante, 

2100. .] — Tonsley V. Heffer, No. 2035, 

ante, 

2101. Abated cause.] — Where a cause has been 
struck out of the cause book as abated, before 
such cause can be re-entered in the cause book a 
new notice of trial must be given. — Le Blond v. 
Curtis, [1885] W. N. 99 ; 52 J;. T. 574 ; 33 W. B. 
561. 


Sub-sect. 7. — Operation op Notice op Trial fob 
London or Middlesex, Manchester, Liver- 
pool, etc. 

R. S. C., Ord. XXXVL, r. 17. Notice of trial for London or 
Middlesex, Manchester, Liverpool and such other places as the 
Lord Chancellor shall from time to time direct, shall not be or 
operate as for any pfirticular sittings ; but shall be deemed to 
be for any day atter the expiration of the notice on which the 
trial may come on In Its order upon the list. 


Sub-sect. 8. — Notice op Trial Elsewhere than 
in London, or Middlesex, Manchester, 
Liverpool, etc. 

R. S. C.. Ord. XXXVI., r. 18. Notice of trial elsewhere than in 
London or Middlesex, Manchester, Liverpool and such other 
places as the Lord Chancellor shall from time to time direct, 
sliall be deemed to be for the first day of the then next assizes 
at the place for which notice of trial Is given. 

2102. When notice to expire — Before commission 
day, or on day of trial.] — Tlie court has jurisdiction 
to order a deft., in any case in which it seems just, 
to take ten days’ notice of trial, to expire on the 
day when the trial comes on. 

Counsel contended that by the effect of Ord. 
XXXVI., rr. 14 & 18, every deft, was entitled to 
ten days’ notice of trial, unless deft, was himself 
asking the indulgence of the court or was in 
mercy, as it was called, & in the case of actions 
to be tried at assizes the notice must be a notice 
to expire not later than commission day. 

We were pressed by r. 18 [Ord. XXXVI.], ... I 
do not see anything in that rule which says that 
a judge may not, in any case in which it appears 
to him to be right, order a deft, to take ten days* 
notice, to expire before the hearing of the trial 
(Smith, L.J.). — Baxter v . Holdsworth, [1899] 
1 Q. B. 266 ; 68 L. J. Q. B. 151 ; 79 L. T. 434 ; 
47 W. R. 179 ; 15 T. L. R. 84 ; 43 Sol. Jo. 96, 
0. A. 


SUB-8ECT. 9.-- Countermanding Notice op Trial. 

R. S. C., Ord. XXXVI., r. 19. No notice of trial shall be 
countermandiMl except by consent, or by leave of the Court or 
a Judge, which leave may be given subject to such terms as to 
costs, or otlu'iwise, as may be just. 

Notice to be in writing.] — See R. S. C., Ord. 
LXVI., r. 1, Part LXXXVTL, Sect. 1. 


Sub-sect. 10. — Entry for Trial by Party 
Served with Notice of Trial. 

R. S. C., Ord. XXXVI., r. 20. If the party giving notice of 
trial for Ivondon or Middlesex, Manchester, Liverpool and such 
other places as the Lord Chaneellor shall from time to time 
direct, omits to enter the trial on the day or day after giving 
notice of trial, the party to whom notice has been given may, 
unless the notice has been countermanded under the last 
preceding Rule, within four davs enter the trial. 


Sub-sect. 11. — Setting Down for Further 
Consideration in Chancery Division. 

R. S. C., Ord. XXXVI., r. 21. When any cause or matter in 
the Chancery Division shall have been adjourned for further 
consideration, the same may. after the expiration of eight days, 
and within fourteen days from the filing of the Master’s 
certificate, be set down by the Registrar In the Cause Book for 
further consideration, on the written request of the solicitor for 
the plaintiff or party having the conduct of the proceedings, 
and after the expiration of such fourteen days the cause or 
matter may be set down by the Registrar on the written request 
of the solicitor for the plaintiff or for any other party ; and in 
either case, upon production of the judgment or order adjourn- 
ing further consideration, or an office copy thereof, and an office 
copy of the Master’s certificate or a memorandum of the date 
when the certificate was filed, endorsed on the request by the 
proper officer. The request may be in the Form No. 26 In 
Appendix L. The cause or matter when so set down shall not 
be put Into the paper for further consideration until after the 
expiration of ten days from the day on which the same was so 
set down, and shall be marked in the Cause Book accordingly. 
Notice thereof shall be given to the other parties In the action 
at least six days before the day for which the same may be so 
marked for further consideration. Such notice may be In the 
Form No. 27 In Appendix L. 
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Sect. 4. — Notice and entry of trial: Sub-sect. 11. 

Sect. & : Sub-sects. 1. 3, 4, 6. 0, 7 8. 

Sect. 6.] 

Appendix L., Forms Nos. 26, 27.]— -See Yearly 
Supreme Court Practice. 

2103. Notice of hearing on further consideration 
— Parties served with notice of Judgment or order 
under Ord. XVI., r. 40.] — As a general rule persons 
served with notice of a judgment or order under 
Ord. XVI., r. 40, who have not entered an appear- 
ance, need not be served with notice of the hearing 
on further consideration. 

In an action by one beneficiary against the 
trustees of a will, the usual judgment was given 
for administration & execution of the trusts of 
the will. This judgment was served upon the 
other beneficiaries under Ord. XVI., r. 40. None 
of them entered an appearance : — Held : it was 
not necessary to serve them by filing or otherwise 
with notice of the hearing on further consideration, 
the order asked for not requiring them to pay 
money or otherwise affecting them personally. — 
Be Rolfe, Tyson v. Johnson (1894), 70 L. T. 
624 ; snb 7wm, Re Rolfe, Fyson v. Johnson, 38 
Sol. Jo. 457 ; 8 R. 335. 

2104. Evidence on further consideration — Evi- 
dence used in chambers.] — The question is a 
question of costs depending on the conduct of 
deft. Evidence as to that conduct had been gone 
into at chambers, but of course it would not appear 
upon the certificate. According to the practice 
of the court applicant was not entitled to read 
this evidence without giving notice to the other 
side ; the object of requiring such notice being 
to provide in the first place that the other side 
should be prepared to meet the evidence, & in the 
next place to provide for the costs occasioned by 
briefing that evidence, since as a general rule, 
neither side would be entitled to put into his 
brief, on further consideration, the evidence used 
before ihe judge in chambers (Jesskl, M.R.). — 
Re Chennell, Jones v. Chennei.l (1878), 8 Ch. D. 
492 ; 47 L. J. Ch. 583 ; 26 W. R. 595 ; sub nom. 
Re Channell, Jones v, Channell, 38 L. T. 494, 
C. A. 

2105. .] — Is it a matter of course that 

the affidavits referred to in the cei^tificate can be 
read when there is no summons to vary it ? To 
lay down such a rule would immediately increase 
the expense of further consideration, for it would 
make it necessaiy to deliver briefs of the affidavits 
(Fry, L.J., arguendo ). — Re Brier, Brip:r v. 
Evison (1884), 26 Oh. D. 238, 242. 

2106. Affidavit evidence — After certificate 

given.]— Under Ord. XXXVII., r. 1, the court 
may, in an administration action, & after the 
chief clerk has made his certificate, receive, if 
it th ink s fit, fresh affidavit evidence on further 
consideration. 

Ord. XXXVI., r. 21, as to setting down a cause 
or matter for further consideration, says nothing 
about evidence ; but Ord. XXXVIL, r. 1, 
authorises the court as a judge “ at any time ” 
for sufficient reason to order that any particular 
fact or facts may be proved by affidavit, or that 
the affidavit of any witness may be read at the 
healing or trial on such conditions as the court 
or judge may think reasonable, & I have no doubt 
that under that order the court may receive, if it 
thinks fit, affidavit evidence on further con- 
sideration (Kay, J.).— May v. Newton (1887), 34 
Ch. D. 347 ; 56 L. J. Ch. 313 ; 50 L. T. 140 ; 35 
W. R. 363. 

2107. Fresh evidence.] — Where pro- 

ceedings in an action had been carried on under 


an order made in pursuance of Ord. XV., and 
there had been no trial of the action, the court on 
further consideration allowed an affidavit to be 
read which had not been before the chief clerk, 
& therefore was not mentioned in the certificate. — 
Re Michael, Dessau v. Lewin (1885), 52 L. T. 
609. 

2108. .] — Under the will of her 

father, who died in 1867, pltf. was entitled to 
certain freehold property & to five-eighths of 
£600 secured upon a second mortgage dated 
May 19, 1868, which by the terms of the mortgage 
deed was not to be called in until the death of 
pltf.’s mother, who died in 1897, & which property 
& sum of money had, by the marriage settlement 
of pltf. dated Nov. 26, 1875, been settled upon 
trust for herself for life, her husband (who died 
in 1891), & children. On Feb. 15, 1886, deft, had 
been appointed & was now the sole surviving 
trustee of the settlement. Pltf. having in March, 
1907, caused an originating summons to be issued 
against deft, claiming administration of the trusts 
of the settlement, on May 8, 1907, judgment was 
given that the trusts ought to be carried into 
execution, & an inquiry ordered as to what the 
estate now consists & on what securities the per- 
sonal property is now invested, the costs of the 
application & inquiry being reserved. Before 
the master pltf. filed evidence that deft, had failed 
to obtain a transfer of the second mortgage into 
his own name, & that for five years she had been 
unable to obtain information as to the trust 
from him. After the master’s certificate filed in 
Nov. 1907, deft, on Jan. 29, 1 908, filed an affidavit, 
with an exhibit, setting out the attendances & 
correspondence, in which he alleged he had given 
pltf. every information. On a summons by pltf. 
asking that the matter might be heard on hirther 
consideration, & that deft, be ordered to pay the 
costs, deft, craved leave to read the affidavit 
filed subsequent to the certificate being filed, 
lie admitted delay, but not misconduct or neglect, 
& asked the court in the exercise of its jurisdiction 
to admit the evidence, although not before the 
master : — Held : it was impossible to say there 
was no jurisdiction in the court to admit an affi- 
davit which went to the merits on further con- 
sideration, yet the discretion must be exercised 
with great caution, & ought not to be exercised 
in the present case, where deft, trustee, having 
notice of the allegations of neglect of duty made 
against him, deliberately refrained from filing 
evidence to disprove the charge before certificate, 
& leave to read his affidavit in explanation must 
be refused. — Re Lea’s Settlement, Lp:a v. Lea 
(1908), 124 L. T. Jo. 336. 

2109. As to conduct of defen- 

dants.] — An action was brought by the bene- 
ficiaries under the will of a testator against the 
trustees thereof to administer the estate of the 
testator. The action was heard as a short cause, 
when the usual judgment was made directing 
accounts & inquiries, & the further consideration 
was adjourned. The judgment contained no 
special reservation d^s to costs. When the action 
came on upon further consideration pltfs. desired 
to read an affidavit which contained charges against 
the defts. The charges related, for the most part, 
to the conduct of defts. between judgment So 
further consideration, & partly also to the conduct 
of defts. before action brought. The object of 
the affidavit was to make defts. liable to pay the 
costs of the action, or some part thereof, occasioned 
by reason of the acts complained of in such 
affidavit, & otherwise appearing by the evidence 
in the action. Defts. objected to this affidavit 
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being read, contending that the court had no juris- 
diction to allow any such affidavit to be read : — 
Held: (1) as to the conduct of defts. between 
judgment & further consideration, pltfs. were 
entitled to read an affidavit ; (2) as to the conduct 
of defts. before action, no affidavit could be read 
by pltfs. 

Semble : if persons who had been served with 
the judgment desired to read on the further con- 
sideration an affidavit, as to conduct of defts. 
before action, they would be entitled to do so. — 
Re Revill, liEiGii V. Rumney (1886), 65 L. T. 
642. 

2110. — — Notice & consent of 

court.] As to the practice of filing affidavits, 
there was a note in the Annual Practice, 1904, 
p. 148, that any evidence required on further 
consideration for the purpose of determining who 
was to bear the costs of the action might be by 
affidavit, but I think that when there is a dispute 
between the parties evidence not before the master 
should not be used, first without notice, & secondly, 
without the consent of the court. In the present 
case an affidavit was filed on the eve of the hearing 
of the further consideration which was intended 
to upset the whole of the case. This seems to be 
very wrong. How can solicitors deliver proper 
briefs if at the last moment affidavits are sprung 
upon them ? On a question of practice the court 
is not bound to accept any evidence except that 
before the master, &; in another case such further 
evidence should not be used except on fair terms 
(Kekewicii, J.).~-Re Watson (1904), 49 Sol. 
Jo. 64. 

2111. - .] — He Idea’s Settle- 

ment, Lea V. Lea, No. 2108, ante. 


Sub-sect. 3. — Entries for Trial at Certain 
Towns. 


R. S. C., Ord. XXXVI., r. 23. So long as there Is no district 
registry In the places enumerated in the first of the following 
columns, entries for trial may be made In the district registries 
in the second of the following columns, i.e., trials at — 


Bodmin - ^ 

Chelmsford - 
Lancaster - 
Lewes - 

Monmouth - 

Stafford 
Wells - 
Warwick - 


may be entered In the\m„,„ 
district registry at 

, , Colchester. 

, , Preston. 

, , Brighton. 

{ Newport, 

Monmouthshire. 
, , Hanley. 

. , Bridgwater. 

,, Birmingham. 


Sub-sect. 4. — Lists for Trial Provided by 
District Registrar. 

R. S. C.. Ord. XXXVI., r. 24. The district Registrars shall 
provide two numbered lists for trials with Juries and trials 
witliout Juries respectively. The entry shall be made in the 
proper list in such vacant number as the party entering shall 
select, and the lists shall be open for the inspection of all parties 
Interested therein at all times during office hours. At the time 
of entry two copies of the documents mentioned in Rule 80 of 
this Order shall be delivered as directed by the said Rule, one 
of which shall be duly 8tami>ed with the amount of the fee 
payable on entry of the action or issue for trial. 


Sub-sect. 6. — Notices op Postponement, With- 
drawal OR Settlement. 

R. S. C.. Ord. XXXVI., r. 25. When a trial \Nhich has been 
entered has been postponed or withdrawn under Order XXVI., 
Rule 2, or settled, the party who made the entry shall im- 
mediately thereupon give notice thereof to the district Registrar, 
and such entry shall be expunged from the list. 


Sect. 6.— ENTRY IN DISTRICT REGISTRY, 

Sub-sect. 1. — Entry for Trial at Assizes. 

R. S. C., Ord. XXXVI., r. 22 b. After notice of trial has been 
given in any action, cmisc, matter, or issue to be tried elsewhere 
than in London or Middlesex, Maiuhcster, Liverpool, and such 
other plates as the Lord Chancellor shall from time to time 
direct, cither party may, at any lime, not less than seven days, 
before the commission day appointed for such plat c, enter the 
action, cause, matter, or issue for trial at the next Assizes in 
the District Registry (if any) of the city or town where the trial 
is to be had or with the Associate. No later entry shall be 
allowed, except by leave of a Judge going that Circuit, or by 
order of a Judge at Chambers, subject to the consent of a Judge 
going that Circuit. 


SuB-RECT. 2 . — Special Sittings for Trials at 
Liverpool and Manchester. 

R. S. C., Ord. XXXVI., r. 22o. If, on the Ist of .Tune and the 
Ist of December respectively in any year, it shall appear that 
ten or more witness causes by the Act assigned to the Chancery 
Division, proceeding in the district registries of Liverpool and 
Manchester, or either of them, have been set down for trial In 
those registries, special sittings for the trial of such causes, 
commencing as soon after those dates respectively as con- 
veniently may bo, shall be held at Liverpool and Manchester, 
for the trial of the causes set down for trial at such places 
respectively, before one of the Judges of the High Court (accord- 
ing to such arrangements as may be from time to time deter- 
mined amongst themselves) : Provided that, in any case where 
at the time aforesaid it shall appear that the number of such 
causes is less than ten, no special sittings shall take place for that 
occasion, but the causes shall, subject to any application which 
may be made to change the place of trial, be included in the list 
of trials for the next ensuing assizes at Liverpool and Manchester, 
as the case may bo : Provided also that, If It shall appear to the 
Judge holding any such special sittings, that any cause appear- 
ing In the list for trial tlioreat has no local connexion with the 
County Palatine of Lancashire, he may order the same to bo 
struck out, and give such directions as he may think fit as to 
the trial thereof in the High Court, 
p^ew Procedure List, Part xciv., Sect, 9, post!} 


Sub-sect. 0. —Closing of Lists and Trans- 
mission TO Associate. 

R. S. C., Ord. XXXVI., r. 26. The district Registrar shaU 
close the lists and transmit a corrected copy of the said lists, 
together with the two copies of the documents above referred to, 
to the associate at the assize to^^n In such time that the same 
may be received at Ids office before the opening of the com- 
mission. 


Sub-sect. 7. — Numbering of Lists. 

R. S. C., Ord. XXXVI., r. 27. Trials shall be entered by the 
associate in such vacant numbers In the lists so transmlttM as 
the party entering may select. The lists shall then be re- 
numbered consecutively, and shall be the cause lists for the 
assizes. 


Sub-sect. 8. — Trial Entered by Both Parties. 

R. S. C., Ord. XXXVI., r. 28. If a trial be entered by both 
parties, it shall be tried in the order of the plaintiff’s entry, and 
the defendant’s entry shall be vacated. 


Sect. 6.— LISTS FOR LONDON AND MIDDLESEX. 

R. S. C., Ord. XXXVI., r. 29. Separate lists of trials with 
Juries and trials without Juries respectively, to be tried at the 
sittings of the Xing’s Bench Division for London and Middlesex 
respectively, shall be prepared, and the trials on each list shall 
be allotted wthout reference to any other list, and shall be tried 
at such times and in such Courts of the said Division as the 
Lord Chief Justice of England may arrange. 
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Sect. 7.— PATORS FOR JUDGE. 

R. S. C., Ord. XXXVI., r. 30. The party entering the trial 
shall deliver to the proper offirpr two copies of the whole of the 
pleadings, one of which shall be for the nse of the Judge at the 
trial. Such copies shall bo in print, except as to such parts 
(if any) of the documents as are by these Rules permitted to be 
written. I 

plew Procedure List, see R S r., Ord XXXVIIIa., r. 7 (2), 
Part XCIV., post. 2 


Sect. 8. —PROCEEDINGS AT TRIAL. 

Sub-sect. 1. — Death of Judge. 

2112. Jurisdiction of another judge to continue 
hearing.] — Seynttle : a judge has no jurisdiction 
t-o continue the hearing of a case, in which witnesses 
have been called in court in the course of a trial 
before a jury & another judge. — Coi.ESHrLL v, 
Manchester Corpn., [1928] 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 37 ; 44 
T. L. B. 258 ; 26 L. G. R. 124, C. A. 

2113. .] — Wliere during proceedings with- 
out a jury, after some of the witnesses have been 
called, the presiding judge dies, another judge, 
if there is no conflict of evidence, may at the 
request of the parties preside at the continuation 
of the hearing, after reading the shorthand notes 
of the evidence, & need not have the witnesses 
recalled . — Re British Reinforced Concrete 
Engineering Co., Ltd.’s Application (1929), 
45 T. L. R. 186. 


Sub-sect. 2. — Where Plaintiff Appears and 
Defendant does not. 

R. S. C., Ord. XXXVI., r. 31. If, when a trial Is called on, the 
plaintiff appears, and the defendant does not appear, the 
plaintiff may prove his claim, so far as the burden of proof lies 
upon him. 

2114. Extent of plaintiff’s relief — Relief claimed 
in statement of claim.] — In a vendor’s action to 
enforce a contract to purchase leaseholds, the deft, 
by his statement of defence admitted that he was 
unwilling to complete the contract, & did not 
appear at the trial : — Held : pltf. was not entitled 
to immediate judgment rescinding the contract 
& forfeiting the deposit, but only to the usual 
judgment for specific performance. 

Deft, by his statement of defence admits that 
ho is imv^ling to fulfil the contract, & does not 
appear at the trial. That being so, Ord. XXXVI., 
r. 31, applies; & pltf. having proved his claim, 
so far as the burden of proof hes upon him, is 
entitled to such relief as is claimed by his state- 
ment of clahn, & to such other relief as is incidental 
thereto (Kekewich, J.). — Stone v. Smith (1887), 
35 Ch. D. 188,189; 56 L. J. Ch. 871; 66 L. T. 333; 
35 W. R. 545. 

2116. .]— -An agreement for the sale 

of real estate contained the usual condition, 
empowering the vendor, in case the purchaser 
should fail to comply with any of the conditions, 
to forfeit the deposit. In an action by the vendor 
for specific performance of the agreement, the 
purchaser having accepted the title, but failed to 
complete at the time fixed by the agreement : — 
Held : although deft, had not appeared to the 
writ, & did not appear at the trial, a declaration 
that the vendor was entitled to forfeit the deposit 
might be made, in lieu of the ordinary judgment 
for specific performance, if the writ, as well as 
the statement of claim, (daimed such a declaration 
in the alternative. — K inqdon v. Kirk (1887), 37 


Ch. D. 141 ; 67 L. J. Ch. 328 ; 68 L. T. 383 ; 36 
W. R. 430. 

2116. .] — As against A. S. (deft.) who 

does not appear, the action is practically unde- 
defended, & there must be judgment for the full 
value & the costs. That value was proved to 
exceed the sum of £228 17s. lid., but as that is the 
value stated in the stat/ement of claim, the judg- 
ment must be limited to that amount (Romer, J.). 
— Barker v. Furlong, [1891] 2 Ch. D. 172 ; 60 
L. J. Ch. 368 ; 64 L. T. 411 ; 39 W. R. 621 ; 7 
T. L. R. 406. 

2117. Motion for reinstatement of case — Where 
defendant could have attended.] — ^A case properly 
heard & tried will not be reinstated for trial where 
the party applying could have attended at the 
hearing, & only seeks to clear himself from blame 
without disputing any legal liability. — W ilson v. 
Stevens (1908), 52 Sol. Jo. 282. 

2118. Proof of service of notice of trial.] — 
Senible : when deft, does not appear at the trial, 
it is not necessary for pltf. to prove service of 
notice of trial. — Chorlton v. Dickie (1879), 13 
Ch. D. 160 ; 49 L. J. Gh. 40 ; 41 I.. T. 467 ; 28 
W. R. 228. 

2119. .] — In an action by a mortgagee 

against mortgagors for accounts & foreclosure, a 
statement of defence was delivered, on which pltf. 
joined issued. At the trial defts. did not appear, 
& an order for accounts & for foreclosure nisi 
was made : — Held : an afildavit of service of notice 
of trial was unnecessary. — Baird v. East Riding 
Club & Race Course Co., [1891] W. N. 144. 


Sub-sect. 3. — Where Defendant appears 
AND Plaintiff does not. 

R. S. C., Ord. XXXVI., r. 32. If, when a trial 1 r called on, the 
defendant appears, and the plaintiff does not appear, the 
defendant, if he has no eounterelalm, shall be entitled to judg- 
ment dismissing the action, but if ho has a counterclaim, then 
he may prove such counterclaim so far as the burden of proof 
lies upon him. 

2120. Extent of defendant’s relief.] — If, when a 
trial is called on, deft, appears & pltf. does not 
appear, & there is no counterclaim, deft, is not 
entitled under Ord. XXXVI., r. 32, to have judg- 
ment entered for him, but judgment should be 
entered dismissing the action for default of appear- 
ance of pltf. 

It was argued that r. 32 [of Ord. XXXVT.] did 
not authorise the entry of judgment for deft, 
because the burden of proof was on him. But the 
words of the rule seem plain, & they say nothing 
about the burden of proof except in the case of 
a counterclaim. . . . There is no form given in 
the rules for a judgment dismissing an action, & 
so far as I know there never was such a form on the 
common law side. If an action was dismissed it was 
so by an order of a judge, & no judgment for the 
deft, was drawn up. On the Chancery side, before 
the Judicature Act, Ord. XXIII., r. 13, of the 
Consolidated Orders provided for the case of the 
default of the pltf. when a cause was called on, 
& the form in use, given in Seton on Decrees, 
recited that the pltf. had not attended, & ordered 
that the bill should stand dismissed with costs. 
After the Judicature Act, Ord. XXXVI., r. 19, 
of the Rules of 1876 applied to such a case, & the 
form which appears to have been in use in the 
Chancery Division recited that no one appeared 
for the pltf., & ordered that the action should stand 
dismissed out of court. For that rule Ord. 
XXXVI., r. 32, has been substituted, which is 
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to the same effect. These rules were applicable 
to both divisions, & one would have expected that 
if there was to be this procedure replacing the 
practice in the Chancery Courts & making a new 
one in the Common Law Courts, that a form would 
have been found in the rules ; but there is none, 
& it would seem the best course for us to indicate 
what the form should bo. We think that the 
judgment should be drawn up stating that the 
action was dismissed for want of appearance of 
the pltf . at the trial. The form would be much the 
same as that formerly in use in the Chancery 
Dmsion, Sc its effect will be the same as if the 
action had been dismissed on the merits ; that is, 
it will give the deft, the costs of the action, & of 
all the issues that were to be determined between 
him & the pltf. (IjOhd Esher, M.R.). — Armour v. 
Bate, [1891] 2 Q. B. 233, 235 ; 60 L. ,T. Q. B. 433 ; 
66 L. T. 137 ; 39 W. R. 646 ; 7 T. L. R. 657, 
C. A. 

2121. Proof of service of notice of trial.] — When 
an action is called on for trial & pltf. does not 
appear, deft, appearing is entitled to have judg- 
ment in his favour with costs, without proving 
that he has been served with notice of trial. — 
James v. Crow (1878), 7 Ch. I), 410 ; 47 L. J. Ch. 
200 ; 37 L. T. 749 ; 26 W. R. 236. 

2122. .] — Where notice of trial had been 

served on defts., & pltf. did not appear, defts. 
moved to dismiss the action with costs as against 
them : — Held : it was not necessary for them to 
produce an affidavit of service of notice of trial, 
& they might have their order as a matter of 
course. — Palmer, Skipper v. Skipper (1883), 
49 L. T. 653 ; 32 W. R. 83. 

2123. .] — Where deft, in an action has 

served pltf. with notice of trial & pltf. does not 
appear at the trial, deft, is entitled to judgment 
without proving that he has served the pltf. with 
notice of trial. — Dacres-Patterson v. Foote, 
[1890] W. N. 70. 

2124. Effect of judgment.] — In Chancery, if the 
cause had been sat down to be heard, the dis- 
missal of the bill for want of prosecution was 
equivalent to dismissal on the merits, Sc was a 
bar to a new action (Jessel, M.R.). — Re Orrell 
Colliery & Fire-Brick Co. (1879), 12 Ch. D. 
681 ; 48 L. J. Ch. 655 ; 28 W. R. 145. 

2125. .] — Armour v. Bate, No. 2120, 

ante, 

2126. .] — A judgment by consent, or 

default, is as effective as an estoppel between the 
parties as a judgment whereby the court exercises 
its mind on a contested case. — Be South American 
& Mexican Co., Ex p. Bank of England, [1896] 
1 Ch. 37 ; 64 L. J. Ch. 189 ; 71 L. T. 334, 594 ; 43 
W. R. 107, 131 ; 11 T. L. R. 21 ; 39 Sol. Jo. 27 ; 
12 R. 1, C. A. 

2127. Form of judgment.] — Armour v. Bate, 
No. 2120, ante. 

2128. Absence through illness.] — ^A bill having 
been dismissed with costs owing to the pltf.’s 
solicitor [through illness] having neglected to 
instruct counsel or deliver papers, the cause was, 
on motion supported by affidavit, under the cir- 
cumstances ordered to be restored upon payment 
of costs by the pltf.’s solicitor, — Birch v. Williams 
(1876), 24 W. R. 700. 

2129. .] — Some of the pltfs. were absent 

from illness at the trial & no evidence was given 
to prove their individual cases; the judge gave 
judgment in favour of those pltfs. who proved their 
cases, but ordered those who did not appear to 
pav to the defts. the costs occasioned oy their 
being joined as pltfs, ; — Held : on appe^, this 
judgment ought to be varied as regards these 

18 * 


latter pltfs. by making it without prejudice to 
their bringing a fresh action. — ^Arnison v. Smith 
(1889), 41 Ch. D. 348 ; 61 L. T. 63 ; 37 W. R. 739 ; 
6 T. L. R. 413 ; 1 Meg. 388, C. A. 

2180. Test action.] — When an action, 

which had been made a test action (for the purpose 
of deciding the rights of the pltfs. in a number of 
similar actions against the same defts.), came on 
for trial, the pltf. declined to proceed, on the 
ground that he was not in a fit state of health to 
attend & be examined as a witness. On a previous 
occasion he had moved for Sc obtained a post- 
ponement of the trial, on the ground of his ill- 
health. A week before the trial an application by 
the pltf. in chambers to stay all pi*oceedings in 
the action had been refused by the Vice-Chan- 
cellor, on the ground that the pltf. w^as not domimis 
litiSf but a trustee for the pltfs. in the other 
actions. At the trial the pltf. asked for a post- 

E onement, or that an order of discontinuance might 
e made under Rules of Court, 1875, Ord. XXIII. : 
— Held : the court could not regard the rights of 
pltfs. in the other actions, but must act as if the 
pltf. had not appeared at the trial, Sc must dismiss 
the action with costs. — Robinson v. Chadwick 
(1878), 7 Ch. D. 878 ; 47 L. J. Ch. 607 ; 38 L. T. 
415 ; 26 W. R. 556. 

2131. — .] — One of a number of actions 

brought by different pltfs. against the same defts. 
in respect of an alleged misrepresentation in the 
prospectus of a company, wus ordered to be a test 
action, the trial of which was to bind all the pltfs. 
but not to bind the defts. When the test action 
came on for trial the pltf. [through illness] did 
not appear, Sc judgment was given for the defts. : — 
Held : that, though the order contained no express 
provision to that effect, the court had power to 
substitute another of the actions as the test 
action, Sc that, as the trial of the original test action 
had failed to be a real trial of the issue between the 
pltfs. Sc the defts. without any fault of the other 
pltfs., this substitution ought to be made. 

In the absence of agreement the pltf. in an 
action thus constituted a test action has no right 
to be indemnified against costs by the other pltfs. 
— Amos v, Chadwick (1878), 9 Ch. D. 469 ; 47 
L. J. Ch. 871 ; 39 L. T. 50 ; 26 W. R. 840, C. A. 

2132. Absence through bankruptcy.] — After issue 
had been joined Sc notice of trial given by the 
sole pltf. in an action, he filed a liquidation 
petition, under which a trustee of his property 
was appointed. When the action came on for 
trial no one appeared for the pltf. or for the trustee. 
Sc there was no evidence that any notice of the 
action had been served on the trustee : — Held : 
the action had abated, Sc the only order which 
could be made was to strike the action out of the 
list. — Eldridge V, Burgess (1878), 7 Ch. D. 411 ; 
47 L. J. Ch. 342 ; 38 L. T. 232 ; 26 W. R. 436. 


Sub -sect. 4. — Power to Set Aside Verdict 
and Judgment when Party does not 

APPEAR. 

R. S. C., Ord. XXXVI., r. 33. Any verdict or judgment 
obtained where one party does not appear at tlie trial may be 
set aside by the Court or a Judge upon such terms as may seem 
fit, upon an application made within six days after the trial ; 
such application may be made either at the assizes or in 
Middlesex. 

See, also, Ord. XXVII., r. 16, Pleading, p. 
160, ante; Ord. LIX., r. 16, Part LXXVIII., Sect. 
7, sub-sect. 7, post; Ord. LXV., r. 27 (60), Part 
LXXVI., Sect. 28, sub-sect. 16, NN., post. 
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Practice. 


8. — Proceedings at trial: Sub-sect, 4.] 

2133. Application of rule.] — It is cleaj* therefore 
that this is an application to review an order 
deliberately made after ai^fument & to entertain 
a fresh argument upon it with a view to ultimately 
confirming or reversing it. Has the court juris- 
diction to do this ? I may say at once that if 
we have I should not exercise it in the present 
case, because any application of this sort must be 
supported by an affidavit of merits. I have read 
the affidavit in tliis application & can find nothir “ 
which would lead me to alter the opinion I formed 
on the hearing of the appeal. . . . Ord. XXXVI., 
r. 33, is one of a number of rules dealing with the 
trial of an action applies only to verdicts & 
judgments at the trial. It might be contended 
that the existence of such a rule is rather against 
the pltf. than in his favour, because, if there was 
an inherent jurisdiction to set aside an order where 
one party does not appear at the trial, the rule 
would not have been necessary. On the other 
hand, it might be said that the rule was made 
ex abundanti cautela^ & so in my view that point 
is not of much weight (Bankes, J.). — Hession v. 
Jones, [1914] 2 K. B. 421, 426 ; 83 L. J. K. B. 
810; 110 L. T. 773. 

2134. .] — Where a summons or case is not 

heard, but is merely struck out for non-attendance 
of a party, the court may afterwards, if it thinks 
fit, hear or entertain it, even though the order 
dismissing it has been drawn up. 

Seem, if there has been a hearing. 

The question is whether the judge has juris- 
diction to entertain this summons after it had been 
dismissed on J an. 20. In my opinion he has. The 
principle is that where a summons or case has not 
been heard, but merely struck out, the court may, 
if it thinks fit, hear or entertain the summons or 
case, but if there has been a hearing on the merits, 
though in the absence of one party, it cannot do 
so after the order is perfected (Hewart, C.J.). — 
Rackham V. Tahrum (1923), 39 T. L. R. 380, 381 ; 
129 H. T. 24 ; 87 J. P. Jo. 263. 

2135. To whom application made— Proper course 
in Chancery Division.] — Although the Court of 
Appeal has jurisdiction to hear a direct appeal 
from a judgment by default, such appeals will not 
be encouraged. The proper course for a party 
gainst whom judgment has been given by default 
is to apply to the judge who heard the cause to 
set aside the judgment & to re-hear the cause. — 
Vint v, Hudspith (1885), 29 Ch. D. 322 ; 54 L. J. 
Ch. 844 ; 62 L. T. 741 ; 33 W. R. 738, C. A. ; 
subsequent proceedings, SO Ch. D. 24. 

2136. Proper course in King’s Bench 

Division.] — ^Appeal from an Official Referee. 

The pltfs. brought an action against the defts. 
which was referred to an Official Referee on 
March 3, 1925. The pltfs. on Feb. 12, 1926, 
amended their points of claim, the defts.’ solicitors 
not opposing as they had no instructions from their 
clients, who resided in Moscow. The Official 
Referee fixed the trial of the action for Feb. 26. 
The defts.’ solicitors on Feb. 24 applied to the 
Official Referee for a postponement of the trial 
on the ground that, owing to the short notice, they 
were not properly instructed. The Official Referee 
made no order, but gave the defts.’ solicitors leave 
to apply again for a postponement, provided a 
telegram was sent to the defts. at Moscow, & a 
reply was received from them stating that they 
would defend the action. A telegram was accord- 
ingly sent, & a reply was received from the defts. 
asking for a postponement for two months, but 
not stating that they would defend the action. 


On Feb. 26 the action came on for trial before 
the Official Referee. The defts.’ representatives 
again applied for a postponement on the ground 
that they were not ready for trial as they were not 
sufficiently instructed, their clients being abroad. 
The Official Referee offered to postpone the trial 
if the defts.’ counsel would give an undertaking 
as to costs. The defts.’ counsel was, however, 
unable to give this undertaking in the absence of 
instructions, & accordingly the trial of the action 
proceeded, the defts.’ counsel & solicitor leaving 
the court. The Official Referee on the same day 
gave judgment for the pltfs. 

The defts.’ solicitors on March 3 gave notice to 
the pltfs. that the defts. would appeal to the judge 
in chambers against the refusal of the Official 
Referee to postpone the hearing of the action, &, 
further, that they would apply to the judge to 
set aside the judgment of the Official Referee 
& to order a new trial. The appeal was heard by 
the judge in chambers on March 19 & dismissed, 
but the judge referred to the Official Referee the 
application to set aside the judgment. The point 
that the application to the judge in chambers to 
set aside the judgment of the Official Referee was 
not made within six days of the trial was not taken 
before the judge. The application to set aside 
the judgment was heard oy the Official Referee 
on March 29, when he took the point that the 
appheation had not been made within six days of 
the trial as required by Ord. XXXVI., r. 33, of the 
R. S. C. ; secondly, that he had no jurisdiction 
to set aside his own judgment, having regard to 
Ord. JJXa., r. 3 (h), & he accordingly dismissed 
the application. 

When the application to set aside the Official 
Referee’s judgment came before the Official 
Referee, after being referred to him by the judge 
in chambers, he took two points, first, that the 
application had not been made within six days of 
the trial, as required by Ord. XXXVI., r. 33, 
of the R. S. C. ; &, secondly, that in any event 
he had no jurisdiction to set aside his own 
judgment. The rule was that an application to 
set aside a judgment by default must be made 
within six days of the trial. But this objection 
was not taken when the matter was before the 
judge in chambers. The point that was there 
taken was that the judge was not the proper 
tribunal to which the application ought to have 
been made. That objection, however, was clearly 
wrong, because under Ord. XXXVI., r. 33, “ the 
court or a judge ” could set aside a judgment 
obtained by default, & a judge sitting in chambers 
had been held to come within that expression. 
The objection as to time was taken for the first 
time when the matter came before the Official 
Referee. 1 think that the principle laid down 
ought to apply, & that an objection as to time not 
taken at the first opportunity ought not to be relied 
upon now. The main point in the case was whether 
the Official Referee, to whom the action had been 
referred, & who had heard the case in the absence 
of one of the parties, had jurisdiction to set aside 
his own judgment. There was no doubt that if 
a judgment had been given in similar circum- 
stances by a judge of the High Court he would 
have power to set aside his own judgment upon 
a proper application. It had been laid down by 
the Court of Appeal in Vint v. Hudspith, No. 2136, 
ante, that the proper course in such circumstances 
was not to appeal in the first instance but to apply 
to the judge who had heard the case to set aside 
his own judgment & to restore the case to the list. 
The question was whether an Official Referee had 
the same power. An Official Referee was not an 
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arbitrator, he was not a domestic tribunal, nor 
was he appointed by the parties, but by the court ; 
he was m all essentials a judge (Salter J.). — 
liONDON S.S. & Trading Corpn., Ltd. v, Russian 
Volunteer Fleet, [1926] W. N. 193, 194 ; 136 
L. T. 007 ; 42 T. L. R. 632 ; 70 Sol. Jo. 838. 

2137. To Court of Appeal.] — ^Vint v. 

Hudspeth, No. 2136, ante, 

2188. To Official Referee.] — London 

S.S. & Trading Corpn., Ltd. v, Russian Volun- 
teer Fleet, No. 2136, ante, 

2189. Trial before Commissioner at Assizes.] 

— -Where the trial has taken place before a com- 
missioner at assizes the application must be made 
to the judge in chambers. — MacGregor v. Peek 
(1910), Yearly Supreme Court Practice. 

2140. Affidavit of merits — To support applica- 
tion.] — Hession V , Jones, No. 2133, ayUe , 

2141. .] — The pltf. brought an action 

of seduction against the deft. The pleadings were 
closed, & on April 12, 1921, the pltf.’s solicitor 
gave to the deft.’s solicitor notice of trial for the 
next assizes to be liolden at Lancaster. On 
June 10 the case came on for trial at Lancaster 
before Swift, J. The deft, did not appear, & 
judgment was given for the pltf. for £100 & costs. 

On June 16, 1921, the deft, applied ex parte to 
the learned judge at Liverpool to have the judg- 
ment sot aside on the ground that the deft. Sc his 
solicitor had mistaken the place of trial Sc had 
expected the case to be tried at Appleby. The 
judge directed that notice should be served upon 
the pltf. Sc that the application should be heard 
on June 20. The application was made on that 
date, both parties appearing by counsel ; Sc with- 
out any affidavit of merits or any evidence given 
by the deft.’s solicitor, Swift, J., made an order 
that if the deft, should pay into court within a week 
a sum of £20 as security for the pltf.’s costs thrown 
away, the judgment should be set aside Sc that the 
deft, should be at libei'ty to defend the action; 
that upon payment of the £20 into court as afore- 
said the pltf. should be at liberty to give notice 
of trial for Manchester ; Sc that the costs thrown 
away by the abortive trial at Lancaster should 
be taxed Sc paid by the deft, to the pltf. in any 
event. The pltf. appealed. 

Tlie appellant contends that this order ought 
not to have been made without an affidavit of 
merits, Sc that it is an almost inflexible practice 
to require such an affidavit before setting aside 
a judgment. That may be so where judgment 
has been obtained by default imder Ord. XXVII., 
r. 16. In my experience the rule requiring an 
affidavit has been confined to those cases. It does 
not apply to a case under Ord. XXXVI., r. 33, 
where judgment has been given against a paity 
in his absence, Sc he complains that his absence 
was excusable. The order of Swift, J., was right 
(Bankes, L.J.). 

If judgment is given in chambers against a 
deft, who is in default. Sc the judgment is not 
irregular, it is the common practice to require 
an affidavit of merits before the judgment is set 
aside. But it is otherwise where the pltf.’s case 
has been heard in court Sc the deft, is not there, 
for then the judge knows something of the merits. 
If the deft, aiterwards comes Sc shows that he was 
absent through a mistake on his part or on the 
part of his solicitor. Sc asks to have the case 
reheard, the judge may require an affidavit of 
merits if he thinks it necessa:^ ; but more 
commonly an order is made to reinstate the case 
without an affidavit. The objection to this order 
therefore fails (Scrutton, L.J.). — Bracken v, 
Gilpin, [1921] W. N. 274 ; 162 L. T. Jo. 99, C. A. 


2142, “ Upon such terms " — Party In default 
paying all costs.] — Where an action is called on 
for trial Sc the pltf. does not appear, the deft, is not 
entitled to judgment unless he proves that notice 
of trial has been served upon hm. 

When the judgment so obtained is set aside, it 
will be on payment by the pltf. of the costs of the 
day Sc of the application. — Cockle v, J oyce 
(No. 2) (1877), 7 Ch. D. 66 ; 47 L. J. Ch. 643 ; 37 
L. T. 428 ; 26 W. R. 69. 

2148. .] — The pltf., being unready to 

proceed with the trial of his action when it came 
on unexpectedly, applied for a postponement. Sc 
upon its being refused let judgment go by default. 
A divisional court refused to set aside the judg- 
ment ; but the Court of Appeal, upon fre5i 
materials oflering a reasonable explanation of the 
pltf.’s unreadiness, set aside the judgment Sc 
ordered the action to be restored to the list on the 
pltf. paying the costs of the day, including all costs 
thrown away, Sc the costs of the application both 
to the Divisional Court Sc to the Court of Appeal. — 
King v. Sandeman (1878), 26 W. R. 669 ; 38 
L. T. 461, C. A. 

2144, ,] — Where a pltf., against whom 

judgment by default had been given, applied to 
have the judgment set aside Sc the action restored 
to the trial list on the ground that his solicitor, 
acting under a belief that the action was some way 
down in the cause list, Sc that negotiations, which 
were then going on, would result in a settlement 
of the action, had deferred instructing counsel to 
appear i—Jleld : the circumstances were sufficient 
to justify the court in setting aside the judgment 
Sc restoring the action to the list, on the payment 
by the pltf. of the costs of the day & of the 
application. — Wright v, Clifford (1878), 47 
L. J. Ch. 544 ; 26 W. R. 369. 

2145, ,] — A deft, was not represented 

at the trial of an action, because his solicitor was 
ignorant of the fact that, in pursuance of an order 
of the Lord Chancellor, the action had, with 
others, been transferred from one judge of the 
Chancery Division to another, Sc had therefore 
only watched the list befoae the former judge. 
Fry, J.,held that the solicitor had been guilty of 
gross negligence. Sc that the judgment which had 
been given for the pltf. could not be set aside under 
Rules of Court, 1876, Ord. XXXVI., r. 20:— 
Held : on appeal, the judgment must be set aside 
on payment of the costs of the day. — Burgoinb v, 
Taylor (1878), 9 Ch. D. 1 ; 47 L. J. Ch. 642 ; 
38 L. T. 438 ; 26 W. R. 668, C. A. 

2146, .] — ^An action was commenced 

by W. Sc Co., bankers, to recover £3,512 paid over 
by the pltfs. at the request of M., Agent- General of 
the Government of the Cape of Good Hope, to his 
credit at the Standard Bank of South Africa. M. 
had paid over the money to the Cape Government. 
The money was part of a guarantee fund lodged 
by the deft. M. with the pltfs. as security for the 
completion of a contract to construct a railway in 
South Africa, entered into between the deft. M., 
on behalf of his Government, & G. & Co., con- 
tractors. The deft. M. was served with the writ 
personally, but he did not enter any appearance. 

On April 10, 1889, judgment was given against 
deft. M. by default, declaring, as between the 
pltfs. & the defts. F, Sc Co., the pltfs. were entitled 
to the money, subject to any claim which the 
Colonial Government might have thereon under 
the contract, Sc ordered the deft. M. to pay over 
such part of the money as should not be claimed 
by the Government, Sc also the costs of the action. 

On motion to set aside the judgment on the 
ground that the money was not in the hands of the 
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deft. M., having been handed over him to the 
Colonial Government, & that the action had been 
brought against him really as nominee of the 
Colonial Government, & that the Government 
could not be sued : — Held : the Agent- General 
must be aUowed to have an opportunity of pre- 
senting liis case & of defending the action, but 
only on the terms that all costs occasioned to the 
pltfs. by his default in the action must be paid by 
him to the pltfs., including the costs of the present 
application. On these terms the judgment set 
aside, & twenty-one days allowed to the Agent- 
General for putting in his defence. — Wright v. 
Mills (1889), 60 L. T. 887 ; suhseguent proceed- 
mgs (1890), 63 L. T. 186. 

2147. .] — Where, for a reason ex- 

plained to the court, the pltf. was not represented 
at the hearing of a probate suit, & applied within 
six days from the date of the judgment for leave 
to restore the cause, the court, in granting the 
application made it a condition that the jiltf. 
should before a certain day, pay the costs of the 
deft, as between solicitor & client, & directed that, 
if he failed to do so, the judgment against him 
should stand. — Cudworth v. Hayward (1896), 
76 L. T. 456. 

2148. .] — The action was dismissed 

on the application of deft, on being called on, as 
no one appeared on behalf of pltf. An application 
was made to restore it to the list. Another action 
of a similar name had been transferred, & the 
solicitor had been imder the impression that both 
actions had been transferred, A in consequence 
had not watched the list. The solicitor was not 
prepared to give an undertaking for the payment 
of the costs of the day. 

Defts. submitted that this being an action by 
the next friend of infants, the action ought only 
to be restored on pltf. not only paying the costs of 
the day, but also giving security for costs : — Held : 
an order must be made for the restoration of the 
case to the list, on the payment within seven days 
of the costs thrown away, & the costs of this 
application. — Foakes v. Miller (1900), 108 

L. T. Jo. 346. 

2149. “Within six days.”]— Where the deft, 
in a foreclosure suit obtained an order for leave 
to file a counterclaim by way of set-off, & through 
the negligence of his solicitor, no counterclaim was 
delivered, & a decree of foreclosure was made in 
his absence, an application more than six months 
afterwards for leave to file the counterclaim was 
refused on the ground of delay. — Wilkins v. 
Bedford (1876), 36 L. T. 622. 

2150. .] — ^An action came on for trial on 

July 30, 1885, A was dismissed with costs in con- 
sequence of the non-appearance of the pltf. at the 
trial. 

On Oct. 31, 1886, a motion was made on behalf 
of the pltf. to restore the action to the cause list 
for heaimg : — Held : as the application was not 
made within the limited time mentioned in Ord. 
XXXVI., r. 33, the action could not be restored 
to the list, notwithstanding the words of Ord. 
XXVII., r. 15. — Walker v. James (1885), 53 
L. T. 697. 

2151. .] — The pltf. brought an action 

against the deft, on two cheques given for a 
gf^bling debt. The debt, did not appear at the 
trial & the pltf. obtained judgment but no proceed- 
ings were taken to enforce it. Later a money- 
lender obtained a judgment against the pltf., & 
the judgment debt due from the deft, to the pltf. 
was assigned to him. Subsequently, one year after 


the judgment had been obtained against the deft., 
he apimed to have it set aside : — Held : the 
moneylender was in the position of a bond fide 
holder for value with regard to the judgment debt 
due from the deft., & there was no reason to 
exercise the discretion of the court by setting it 
aside. — ^Harley v. Samson (1914), 30 T. L. R. 460. 

2152. Extension of time.] — Where a deft. 

had instructed a solicitor to enter appearance & 
defend an action, & the solicitor, after entering 
appearance, neglected the action & allowed it to come 
to trial without communicating with the deft., or 
appearing, or instructing counsel to appear at the 
trial, A the deft, did not ascertain that the action 
had been tried & judgment recovered against him 
with costs until more than six days after the trial, 
he personally having been guilty of no negligence 
& havir^ made an application for enlargement 
of the time within six days of his having heard 
that the trial had taken place : 

The court granted an extension of the time to 
enable him to apply to set aside the judgment. — 
Michell V. Wilson (1877), 25 W. R. 380. 

2153. .] — Where no irreparable wrong 

will be done to a pltf. who has obtained judgment 
by default, lapse of time is not a bar to an applica- 
tion to set it aside. — Atwood v. Chichester (1878), 
3 Q. B. D. 722 ; 47 L. J. Q. B. 300 ; 38 L. T. 48 ; 
42 J. P. 341 ; 26 W. R. 320, C. A. 

2154. ,] — The court has a discretion 

to enlarge the time appointed by Ord. XXXVI., 
r. 33, so as to enable the application to be made 
as soon as practicable after the expiration of the 
time to the judge who tried the action. — Schafer 
r. Blyth, [1920] 3 K. B. 140 ; 89 L. J. K. B. 671. 

2155. Unless objection raised at once.] 

— London S.S. & Trading Oorpn., Lit), v. 
Russian Volunteer Fleet, No. 2136, anic. 


Sub-sect. 5. — Postponement and Change 
OP Place. 

R. S. C., Ord. XXXVI., r. 34. The Judge may, If he thiuk it 
expedient for the intereats of just ice, postpone or adjourn a 
trial for such time, and to such place, and upon such terms, if 
any, as he shall think lit. 

Y, 34a. In the event of the Judge at 

any place on circuit other than one of the excepted places as 
defined in rule 10 (A) of this Order being of opinion that any 
action, cause, matter, or issue in the list for trial at that place 
cannot, owing to the time allotted for tiie Assize at that place 
or for any other sufficient reason, be conveniently tried at that 
place, it shall be lawful for such Judge, on or without an applica- 
tion for that purpose, to change the place of trial to some other 
place on the same Circuit, or to postpone tlie trial to another 

J., 35 , Where a party is brought up 

to attend tlie trial or hearing of a cause or matter by virtue of 
any writ of habeas corpus duly issued from the central oflOice, 
and by reason of the pressure of other business, or from any 
otlier cause, the trial or hearing of the cause or matter in which 
such party is concerned is postponed to a future day, a new 
writ of habeas corpus may be issued for such future day, if the 
Court or a Judge shall so direct, without payment of any fee. 

2156. General rule.] — The applications to the 
court for actions to stand over (applications made 
in general for the convenience of the parties) are 
so numerous that I desire to state the principles 
upon which I deal with them. The expense of 
these applications must be considerable, & if the 
rules which I observe are known, expense may in 
many cases be saved. In dealing with the business 
I desire as far as possible so to conduct it as to 
put all parties concerned to the lease inconvenience. 
That result is, I think, best attained by ensuring 
as far as possible the continuity of the list. This 
continuity may be broken by causes beyond the 
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control of the court & sometimes of the parties. 
Actions may become abated by death or other 
cause ; actions may be settled ; actions may for 
good reasons be directed to stand over, as, for 
instance, that a commission to take evidence is 
issued & until it is executed the action cannot be 
tried. Against these contingencies it is impossible 
to provide. But where the parties to an action 
ask that it may stand over for their convenience, 
or for any reason which is not one which affects 
the fair trial of the action, the application if acceded 
to is one which interferes unfairly with the con- 
tinuity of the list for the convenience or benefit 
of one suitor to the inconvenience or detriment of 
others. In witness actions a large number of 
arties, witnesses & others, have of necessity to 
old themselves at the disposal of the court when 
the action shall happen to be reached, & to render 
the uncertainty which necessarily exists as small 
as possible it is desirable that there should be as 
far as possible certainty as to the number of actions 
which stand before them for trial. I do not, 
therefore, allow actions to stand over simply 
because all parties agree, or for any reason not 
addressed to the fair trial of the action. I reserve 
to myself full liberty to deal with any particular 
case as I tliink the circumstances justify. If an 
action were a long way down the list & could not 
be reached, say, for six weeks, I should accept a 
less reason than would be required if it were within 
a short distance of being heard. But in any case 
I require a reason sufficient to justify an inter- 
ference with what would otherwise be the order of 
the list. I make this statement with a view to 
discouraging applications which I think it my duty 
to refuse, because they are applications which 
invite me to consider the convenience of one suitor 
at the expense of the inconvenience of others. I 
hope that applications for actions to stand over 
not be m^e unless there exist a reason bring- 
ing the case within the principles which I have 
indicated (Buckley, J.). — Practice Note, [1901] 
W. N. 107. 

2157. .] — All applications for postpone- 

ment of actions must be made to the judge in 
court not later than two days before the case 
would come into the list in the ordinary course. 
No notice will in future be taken of consents 
to postponement signed by the solicitors & left 
with the judge’s clerk.— -PRACTICE Note, [1922] 
W. N. 25. ^ ^ 

2168. When application to be made— Party 
applying to use due diligence— & show some good 
& strong reason.] — Issue was joined in an action 
on June 11, & the same day it was set down for 
trial. On Nov. 13 it was in the paper for trial, 
but on the pltf.’s application, with the consent 
of the defts., the trial was postponed for a month. 
On Dec. 13 the pltf. gave notice of motion for the 
appointment of a commission to take the evidence 
or himself & another witness, who were in India, 
that the trial might be postponed until the 
return of the commission. At the hearing of the 
motion on Dec. 17 the defts. offered to consent 
to a postponement of the trial for two months, but 
this offer was declined : — Held : the pltf. was too 
late in rn a king the application, & as he had refused 
the defts.* offer, the motion must be refused with 

costs. . . , 

Now, I have a very strong opimon that when a 
pltf. comes to ask that the hearing of his cause 
may be postponed he must show due diligence on 
his own part in making the application. I think 
it is a great hardship upon defts. to have the 
hearing of causes postponed & suspended, &, so 
far as I flnri concerned, I shall always endeavour 


to avoid granting the indulgence of postponing 
a trial unless the pltf. has used due diligence in 
applying, & has some good & strong reason for 
seeking a postponement (Fry, J.). — Steuart v. 
Gladstone (1877), 7 Ch. D. 394; 47 L. J. Ch. 
154 ; 37 L. T. 576 ; 26 W. R. 277. 

2159. Grounds for application — Other party In 
contempt.] — ^Although mere non-payment of the 
coste of an interlocutory motion, which a pltf. 
has been ordered to pay, is not per ae sufficient 
ground for ordering further proceedings in his 
action to be stayed, in cases where the party is 
acting vexatiously in withholding payment of 
costs, there is jurisdiction, upon application by 
summons, to stay proceedings until he has com- 
plied with the order for payment. 

Pending a summons before North, J., to whose 
court the action was attached, to stay all further 
proceedings until the pltf. should have paid the 
costs he had been ordered to pay, the action, at 
the pltf.’s instance, came on for trial before 
Kekewich, j., to whom it had been transferred 
for trial only. Deft, having taken the preliminary 
objection that the costs in question had not been 
paid, Kekewich, J., ordered the trial to stand oyer 
generally, with liberty to pltf. to restore the action 
to the paper on payment of the costs ; — He^ : 
(1) the order ought to have postponed the trial, 
not until the costs should have been paid, but until 
the summons before North, J., should have been 
disposed of ; (2) also, that North, J., had, in the 
circumstances, rightly upon the summons ordered 
proceedings to be stayed until the pltf. had 
complied with the order for payment of costs. 

Wliere a party was in contempt the court on 
application properly made — but not at the hearing 
— interfered to stay the proceedings, on the ground 
that it would be unreasonable that a party in 
contempt should harass his opponent by further 
proceedings imtil he had paid what he had been 
ordered to pay (Cotton, L.J.). — Re Wickham, 
Marony r. Taylor (1887), 35 Ch. D. 272, 279; 
56 L. J. Ch. 718 ; 57 L. T. 468 ; 36 W. R. 625, C. A. 

2160. Pressure of business.] — In a patent 

action, commenced in the Chancery Division, & 
assigned to the court of Kay, J., the pltf. named 
Manchester as the place of trial, & the action was 
set down for trial at Manchester Assizes. Wlien 
the case came on for trial the judge of assizes 
declined to try it, on the ground of pressure of 
business, & remitted it for trial by Kay, J. ; — 
Held : this was not a sufficient ground for an order 
r. 34 of Ord. XXXVI. ; the case might have been 
made a remanet, & that the order must be dis- 
charged. — ^Fairburn & Hall v. Household Sd 
Roshbr (1886), 53 L. T. 613 ; 3 R. P. C. 263 ; 

1 T. L. R. 681 ; Griffin’s Patent Cases (1884-86), 
96, C. A. 

2161. War emergency.] — In April, 1909, a 

city corporation commenced an action against a 
railway company to determine rights with regard 
to the abstraction of water from a river, both the 
pltfs. 8u defts. being riparian owners. Negotia- 
tions for a settlement continued untU Dec. 1913, 
& no step was taken in the action from that time 
until March, 1916. The defts. had meanwhile, 
owing to the outbreak of war, become engaged 
on important Government work, & immediately 
applied for the trial of the action to be postponed 
until alter the declaration of peace. The defts. 
adi^tted that they were using water in excess of 
their rights as riparian owners, but justified them- 
selves on the ground of (a) prescription, & (b) agree- 
ment : — Held : the trial must be postponed until 
after the declaration of peace, with liberty to 
apply to examine de bene esse any witness who was 
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aged or infirm or who was going abroad. — Cardiff 
C oRPN. V, Barry By. Co. (1916), 86 L. J. Ch. 816 ; 
114 L. T. 229 ; 80 J. P. 201 ; 60 Sol. Jo. 864 ; 14 
L. G. B. 536. 

2162. Convenience of counsel. ]-y-These 

applications cause great difficulty in arranging the 
lists. & I do not intend in future to grant any 
applications for the postponement of cases for the 
convenience of counsel, except in very special 
circumstances. The practice of arranging dates 
to suit coimsel has led to great embarrassment 
to the court. Cases are put in the list before their 
turn comes, with the result that the waiting list 
is filled witli cases that have been passed over to 
suit counsel. It must now be definitely imder- 
stood that the court will set itself against allowing 
cases to be postponed merely to suit the con- 
venience of counsel. There is no reason why a 
junior should not be protected as well as leading 
counsel, & the court will make no difference 
between the leading counsel & a junior. The 
old practice must now be reverted to that cases 
must come on in their turn (Lord Reading, C.J.). 
— Practice Note, [1920] W. N. 34. 

2163. Absence of material witness.] — A 

litigant who, through no fault of his, is prevented 
from calling his material witness is entitled, 
subject of course to terms as to costs, to an 
adjournment as a matter of justice (Lush, J.). — 
Ord V. Ord, [1923] 2 K. B. 432 ; 92 L. J. K. B. 
859 ; 129 I.. T. 605 ; 39 T. L. R. 437, D. C. 

2164. Pending appeal on similar action.] — 

At the conclusion of a libel action in favour of the 
defts. the judge stated that the papers would be 
impounded & sent to the Public Prosecutor. 
Another action by the same pltf. but against 
different defts. for a somewhat similar but not 
identical libel was the next case in the list. Counsel 
for the pltf. applied for an adjournment on the 
gromid that there was to be an appeal in the first 
action, & also on the ground of the publicity given 
to the statement about the papers in that action 
being sent to the Public Prosecutor. The applica- 
tion for an adjournment was refused ; the case 
was called on, & as no one then appeared for the 
pltf., judgment was entered for the defts. : — Held : 
the judgment entered for the defts. in those cir- 
cumstances must be set aside & a new trial ordered. 
— Hobbs v. Tinuno, Hobbs v, Nottinoham 
Journal, [1929] 2 K. B. 1, 2 ; 98 L. J. K. B. 421 ; 
141 L. T. 121 ; 45 T. L. R. 328 ; 73 Sol. Jo. 220, 
C. A. 

2165. *‘Upon such terms” — Payment of ail the 
costs incurred.] — When the hearing of an action is 
adjourned in order to allow parties to be added, 
the party who applies for the adjournment must 
pay ^ the costs incurred by the action having 
been in the paper for hearing, & not merely a fixed 
sum for costs of the day. — Lydall v, Martinson 
(1877), 5 Ch. D. 780 ; 37 L. T. 69 ; 26 W. R. 866. 

2166. Pending hearing of summons to 

stay proceedings.] — Re Wickham, Marony v, 
Taylor, No. 2159, ante. 

2167. Discretion of Judge — Interference with by 
Court of Appeal.] — ^An order postponing the hear- 
ing of a suit for dissolution of marriage for six 
months, on the ground that petitioner who was 
abroad had entered into an engagement to act 
there for six months, is within the discretion of 
the judge, & will not be interfered with on appeal. 
— ^Boucicault V. Boucicault (1888), 4 T. L. R. 
196, C. A. 

2168. .] — Although it cannot be said 

that under no circumstances would the Court of 


Appeal be justified in interfering with the dis- 
cretion of the judge in the court below as to the 
proper mode & time of trying an action, yet it 
would only be in the most extraordinary circum- 
stances that an application to review the decision 
of the judge as to the conduct of the business in 
his own court could succeed ; the only case in which 
the Court of Appeal would so interfere would be 
if satisfied that the decision was such that not- 
withstanding any exercise by the judge of the power 
of control which he would have over the action 
when it came on for trial, justice did not result, 
& he had failed to see that such would be the effect 
of his decision. — Sackville-West v, A.-G. (1910), 
128 L. T. Jo. 266, C. A. 

2169. .] — An order made by a judge 

dismissing an application to postpone the hearing 
of an action in his list & ordering the applicant 
to pay the costs is a “ judgment or order within 
the meaning of the Judicature (Consolidation) 
Act, 1926, s. 27 (1), from which an appeal lies by 
leave to the Courf of Appeal. 

The Court of Appeal ought to be very slow to 
interfere with the discretion vested in a judge by 
Ord. XXXVI., r. 34, with regard to such a matter 
as the adjournment of the trial of an action before 
him, &L very seldom does so ; but if it appears that 
the result of an order refusing such an adjourn- 
ment will be to defeat the rights of the applicant 
altogether, & to do that which the Court of Appeal 
is satisfied would be an injustice to one or other of 
the parties, the court has power to review the order, 
& it is its duty to do so. 

Rule laid down in Saclcville-West v. A.-6r., 
No. 2168, ante^ applied. — M axwell v. Keun, 
[1928] 1 K. B. 646 ; 97 L. J. K. B. 305 ; 138 L. T. 
310 ; 44 T. L. R. 100 ; 72 Sol. Jo. 48, C. A. 

2170. County Court Judge.] — Ord. XII., 

r. 16, of the County Court Rules, provides that 
“ . . . the court may, in its discretion . . . make 
an order postponing or adjourning for good cause 
the trial of any action or matter upon such terms, 
as to costs or otherwise, as may be just ” : — Held : 
the pendency in the High Court of an action in- 
volving practically the same issue as that raised 
in the county court action may be “ good cause ” 
within the above rule entitling the county court 
judge, in the exercise of his discretion, to post- 
pone the trial of the action in his court till after 
the hearing of the High Court action. — H ammond 
Brothers & Champness, Ltd. v. Jackson, [1914] 
1 K. B. 241 ; 83 L. J. K. B. 380 ; 110 L. T. 110, 
D. C. 

2171. .] — A county court judge 

sitting as arbitrator under the Workmen’s Com- 
pensation Act, 1906, is not acting within his 
judicial discretion in refusing, without reason 
assigned, to grant an adjournment for the pro- 
duction of relevant evidence. In such a case a 
new trial wiU be ordered. — Jones v, S. R. 
Anthracite Collieries, Ltd. (1920), 90 L. J. 
K. B. 1316 ; 124 L. T. 462 ; 18 B. W. C. C. 346, 
C. A. 

Habeas Corpus — Issue of writ .] — See Crown 
Practice, Vol. XVI., pp. 272, 274, 276, Nos. 832- 
840, 864, 869-879. 

Form.] — See Yearly Supreme Court Prac- 
tice, Appendix J., No. 2. 


SuB-BECT. 6 . — Hearing of Counsel. 

Addresses to jury> Sub-sect. 7, poet. 

Right of audience.] — /S'ee Barristers, Vol. III., 
pp. 818-320, Nos. 38-69. 
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Onus of proof.] — See Evidence, Vol. XXII., 
pp. 35 et scg.. Nos. 119 et seq. 

Right to begin.] — See Admiralty, Vol. I., p. 
196, Nos. 1105, 1107 ; Arbitration, Vol. if., 
p. 461, Nos. 1069-1971 ; Evidence, Vol. XXII., 
p. 43, Nos. 180 et seq.^ & Supp. 

Non-attendance of counsel .] — See Barristers, 
Vol. HI., pp. 349-351, Nos. 408-425; Parlia- 
ment, Vol. XXXVI., p. 266, Nos. 101-103. 

Duties & discretion of counsel .] — See Bar- 
risters, Vol. III., pp. 348-354, Nos. 380-466. 

2172. King’s Bench Division — Question of fact — 
One counsel only heard.] — One counsel only wiU be 
heard on each side upon the trial of a question of 
fact. 

In this case, if there are any questions of law 
they are so severed from the questions of fact, 
that it will be better to dispose of the questions of 
fact first ; & upon the questions of fact I shall 
hear one counsel only. When the questions of 
fact are disposed of, the case will be discussed upon 
the questions of law, when it will be both reason- 
able & proper that two counsel should be heard 
(Hall, V.-C.). — Conington v, Gilliat (1876), 1 
Ch. D. 694 ; 45 L. J. Ch. 273 ; 34 L. T. 123 ; 24 
W. R. 269. 

2178. Counsel addressing court a second 

time — What matters may be referred to.] — Deft.’s 
counsel, in addressing the court a second time, 
after calling evidence, has only a right to sum up 
that evidence on his own side, & not to comment 
generally on the case. — G ilford v, Davis (1860), 
2 F. & F. 23. 

2174. Co-defendants represented by different 

counsel — Number of counsel heard.] — Where 
several defts. appear by several counsel, it is a 
matter for the discretion of the presiding judge 
whether he will allow more than one counsel to be 
heard. Semble : where one defence alone is relied 
on, the better rule is, that one counsel only ought 
to be heard. — N icholson v. Brooke (1848), 2 
Exch. 213 ; 17 L. J. Ex. 229. 

2176. Judge requested to put to Jury — 

Questions not distinctly raised in issue.] — At the 
trial, the judge, in summing up, left the points to 
the jury in the terms of the several issues, out gave 
no opinion as to the validity of the patent. He 
was then requested by the defts.’ counsel to put 
two other questions to the jury, which were not 
distinctly raised by the issues, but he refused to 
do so : — Held : this refusal was proper. — Walton 
V. Potter Horsfall (1841), 3 Man. & G. 411 ; 
4 Scott, N. R. 91 ; 11 L. J. C. P. 138 ; 1 Goodeve’s 
Patent Cases, 488 ; 1 Web. Pat. Cas. 686 ; 133 
E. R. 1203. 

2176. Chancery Division — Summing up by Junior 
counsel.] — Where, at the trial of an action with 
witnesses, the leading counsel has opened his case, 
& put in his evidence, either the leading counsel 
or his junior may sum up the evidence, but so 
that only one counsel shall be heard after the evi- 
dence has been put in. — M etzler v. Wood (1877), 
47 L. J. Ch. 139 ; 37 L. T. 623 ; 26 W. R. 126. 

2177. -.] — This was an action for 

specific performance of a contract to sell a lease- 
hold shop. After the witnesses for the pltf. had 
been examined, his lordship said he thought it 
would be convenient to allow a reasonably short 
address by the junior counsel on behalf of pltf. 
That might prevent a motion for judgment from 
being necessary, & where there was no jury it 
would be inconvenient to separate the trial from 
the motion for judgment. — B onnewell v. Jen- 
kins, [1877] W. N. 202. 

2178. ,] — The trial of an action before 

me is not like a trial at nisi prius ; it embodies two 


proceedings, the trial of the action a motion for 
jiidgment. The course which appears to me the 
most convenient, & which I intend to adopt, is 
this; the leading counsel for pltf. will open his 
case. Pltf.’s evidence will then be put in, & the 
junior counsel will sum up. If pltf. has shown a 
primd fade case, deft. ’s leading counsel will then 
open his case ; deft.’s evidence will be put in, & 
his junior counsel will sum up. Then, if necessary, 
pltf.’s leading counsel will reply. I am aware 
that some of the other judges adopt a different 
procedure, but this appears to me, on the whole, 
the most convenient (Fry, J.). — Kino v , Rudkin 
(1877), 6 Ch. D. 160. 

2179. Probate Division — Separate representation 
of different defendants.] — The pltfs. propounded a 
will which was opposed by the two deAs., one of 
whom was the next-of-kin, & the other was the 
heir-at-law of the testator. They both pleaded 
the same pleas. The cause was tried before Sir 
J. P. Wilde, by a special jury. 

The question was raised as to the right of counsel 
for the heir-at-law to take part in the trial as well 
as counsel for the next-of-kin. 

Sir J. P. Wilde said it was a matter entirely in 
the discretion of the judge, & allowed Huddleston 
to cross-examine the pltf.’s witnesses after they 
had been cross-examined by Dr. Deane, & also to 
address the jury after Dr. Deane had opened 
the case of the next-of-kin. — PococK v. Lowe & 
Moore (1868), L. R. 1 P. & D. 636, n. 

2180. Court of Appeal — Two counsel only heard 
on each side.] — The Lord Chancellor will not, 
unless under special circumstances, hear more than 
two counsel on the same side. — Hoare v. Brem- 
RIDGE (1872), 21 W. R. 43 ; 42 L. J. Ch. 1 ; 27 
L. T. 693, C. A. 

2181. .] — On the argument of a case 

in the Court of Appeal two counsel will be heard 
on either side. — Sneesby v . Lancashire & 
Yorkshire Ry. Co. (1875), 1 Q. B. D. 42 ; 46 
L. J. Q. B. 1 ; 33 L. T. 372 ; 40 J. P. 36 ; 24 W. R. 
99 ; 3 Char. Pr. Cas. 424, C. A. 

2182. -.] — We cannot hear three 

counsel on the same side (Lord Coleridge). — 
Iles V. West Ham Union Assessment Com- 
mittee (1881), 46 L. T. 149, 150. 

2183. Address by respondent’s counsel in 

support of appeal — When allowed.] — The rule that 
a respondent to an appeal cannot be heard by 
counsel in support of the appellant’s case, may be 
relaxed in favour of a respondent trustee who 
supports an appeal by a tenant for life, on a 
petition under sect. 10 of the Settled Land Act, 
1890. 

A respondent is not, as a rule, entitled to address 
the court in support of an appeal, but W.’s position 
as a trustee is a peculiar one, & the court is desirous 
of hearing what counsel on his behalf has to say 
(Lindley, L.J.). — Re Ailbsbury’s (Marquis) 
Settled Estates, [1892] 1 Ch. 606, 626, 507, 
C. A. 

2184. House of Lords — Number of counsel 
heard.] — In an appeal before the House of Lords 
Mr. R. Palmer & Mr. C. M. Rorfell, appearing for an 
executor who was one of several respondents, de- 
sired to address the House ; but Lord Brougham 
(who sat as Speaker) was of opinion that they 
ought not to be heard, as their client had no 
distinct interest. — ^Prendergast v , Prendergast 
(1850), 3 H. L. Cas. 195, 217 ; 14 Jur. 989 ; 10 
E. R. 84, H. L. 

.] — See, also, Parliament, Vol. 
XXXVI., p. 266, Nos. 97-100. 

2185. Order of hearing separate appellants.] 

— ^The interests of the two appellants being the 
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same, & those of the first two respondents l^ing 
identical, it was proposed & arranged that Sir R. 
Bethell & Mr. Selwyn should first be heard for 
Mr. Arthur John Bethell Thellusson Sl Mr. Thomas 
Robarts ThelJusson, to be answered by Mr. 
Roundell Palmer & Mr. Rolt for Lord Rendlesham 
& Mr. (Charles Sabine Thellusson ; that the 
Solicitor-General (Sir H. Cairns) & Mr. Faber 
should then be heard on behalf of those who 
insisted that the will was void for uncertainty, 
that Mr. R. Palmer or Mr. Rolt should answer 
them, & that Sir R. Bethell should have the general 
reply.— Thellusson v . Rendlesham (1858), 7 
II. L. Oas. 435, n. 

2186. Privy Council — Number of counsel heard.] 

— An application having been made to fix a day 
for the hearing of the petition, the counsel for the 
petitioner applied to the cou^ to know the rule 
respecting the appearance by counsel of the parties 
entering caveats, & whether each party opposing 
would be entitled to be heard by two counsel. 

Lord Brougham observed that the rule 
re.specting the number of counsel entitled to be 
heard being the same here as in the House of 
Lords, viz. two only on either side, two counsel 
only would be heard to oppose the petition, unless 
the parties had independent & distinct groimds of 
opposition founded on separate independent 
interests. — Be Woodcroft’s Patent (1841), 3 
Moo. P. C. C. 171 ; 13 E, R. 72. 

2187. .] — Their lordships, in con- 
sideration of the appeals being consolidated, & the 
magnitude of the papers, allowed a third counsel 
to be heard for the appellants in reply, & as the 
defence of the widow & next-of-kin was the same, 
two counsel only were allowed for the respondents. 
— Prinsep & East India Co. v . Dyce Sombre 
(1856), 10 Moo. P. C. C. at p. 234, n. ; 14 E. R. 
481. 

— — .] — See, also, Courts, Vol. XVI., 

p. 150, Nos. 494-499. 


Sub-sect. 7. — ^Addresses to Jury. 

R. S. C., Ord. XXXVI., r. 36. Upon a trial with a jury, the 
addresses to the jury shall bo regulated as follows : the ‘party 
who begins, or his counsel, shall be allowed at the close of his 
case, if Ids opponent does not announce any intention to adduce 
evidence, to address the jury a second time for the purpose of 
summing up the evidence, and the opposite party, or his counsel, 
shall be allowed to open Ids case, and also to sum up the evidence, 
if an> , and the right to reply shall be the same as heretofore. 

Right to begin .] — See Arbitration, Vol. II., 
p. 461, Nos. 1069-1971 ; Supp. ; Evidence, Vol. 
XXII., pp. 43, Nos. 180 et seq. 

2188. ^ght of reply.] — If a deft, prove payment 
to a pltf., by showing the particulars of demand, 
delivered under a judge’s order, in which the pltf. 
has credited the deft., this is the evidence of the 
deft., entitles the pltf. to reply. — Rymer v. 
Cook (1827), 1 Mood. & M. 86, n. 

2189. .] — Where the counsel for the deft. 

opens facts to the jury, & calls no witness to prove 
them, it is in the discretion of the judge to allow 
the pltf.’s counsel to reply. Assumpsit for work 
& labour. The defts.’ counsel having opened 
facts, to prove which no witness was called, the 
pltf.’s counsel insisted on the right of reply. The 
defts. counsel resisted this, except on condition 
of the facts being admitted as proved. 

If the defts.’ counsel refuse to call a witness to 
establish the facts which they have undertaken to 
establish, the judge may, in his discretion, permit 


a reply ; but, as to the strict right, the practice 
is clearly against it (Lord Tenterden, C.J.). 

The defts.’ counsel afterwards put in the rule 
for papnent of money into court, & the pltfs.* 
counsel was allowed to reply without further 
objection. — Crerar v. Sodo & Colungwood 
(1827), 1 Mood. & M. 85 ; 173 E. R. 1089. 

2190. .] — Where counsel for a deft, opens 

facts to the jury, but does not go into any evidence, 
the counsel for the pltf. has not an absolute right 
to reply, but it is in the discretion of the judge ; 
the object of allowing a reply in such cases being, 
that injustice should not be done by facts being 
improperly opened, when the defts.* counsel has 
no intention of proving them. — N aish v . Brown 
( 1846), 2 Car. & Kir. 219 ; 175 E. R. 91, N. P. 

2191. .]— Under 17 & 18 Viet. c. 125, s. 18, 

the right of the party who begins, to sum up the 
evidence at the trial, is confined to the case where 
the judge holds there is evidence to go to the jury. 
— Hodges v. Arcrum (1855), 11 Exch. 214, 215 ; 
3 C. L. R. 1317 ; 24 L. J. Ex. 257 ; 25 L. T. O. S. 
167 ; 1 Jur. N. S. 547 ; 3 W. R. 518. 

2192. Speeches of counsel — For different defen- 
dants.] — I^ltf. claimed damages for personal 
injuries against two sets of defts. who were 
separately represented. At the conclusion of 
pltf.’s case counsel for the first defts. on the record 
opened the case & then called evidence on their 
behalf. Counsel for the second defts. then opened 
the case & called evidence on their behalf : — Held : 
counsel for the first defts. should sum up their 
case to the jury before counsel for the second defts. 
summed up the case on their behalf. — M edley v . 
London United Tramways, Ltd., &; London 
General Omnibus Co., Ltd. (1910), 26 T. L. R. 
315. 

2193. * Co-respondent’s counsel calling no 

evidence.] — Wljere counsel for co-respondent has 
called no evidence, he is entitled to address the 
jury after the petitioner’s counsel. — J effree v . 
Jeffree & Nuttall (1910), 54 Sol. Jo. 655. 

2194. In same interest.] — Where 

several defts. appear by separate attorneys & have 
separate counsel, if they are in the same interest, 
oidy one counsel can be heard to address the jury, 
& the witnesses are to be examined by one counsel 
on the part of all the defts., in the same manner 
as if the defence were joint. — Chippendale v . 
Ma880N (1815), 4 Camp. 174. 

2195. .]— Only one counsel can 

be allowed to address the jury for several defen- 
dants relying on same defence. — Mason v . Ditch- 
bourne & Sarson (1835), 1 Mood. & R. 460, 462. 

2196. — .] — Where two defts. 

appear by different attorneys &; counsel, & have 
pl^kded separately the general issue & several 
special pleas verbatim the same, the issues on each 
set of pleas being exactly the same, the judge at 
the trial will only allow one counsel to address the 
jury for the defts.— B parkes v . Barrett &> 
Gillett (1837), 8 C. & P. 442 ; 173 E. R. 567. 

2197. .] — Wliere two defts. 

appear, & plead by one attorney, but at the trial, 
counsel appear only for one deft., &; the other 
deft, appears in person, the counsel only will be 
allowed *to address the jury, but the deft, who has 
no counsel may cross-examine the witnesses. — 
Peering v. Tucker (1829), 4 C. & P. 70 ; Mood. 
& M. 391 ; 172 E. R. 611, N. P. 

2198. .] — If in an ejectment a 

landlord & tenant defend by different attorneys &; 
have different counsel, but it appear that the tenant 
claims no title but what he derives from the 
landlord, the judge at the trial will only allow one 
counsel to address the jury for the defence, but 
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counsel who does not address the jury 
will be at liberty to cross-examine, & also to call 
witnesses. — Bob d. Hogg v. Tindalb & Lambert 
(1829), 3 C. & P. 665 ; Mood. & M. 314. 

2199. .]_in the course of a 

cause, Park, J., inquired of the associate, if defts. 
appeared by different attorneys. The associate 
replied that there were separate attorneys, & also 
separate issues. His lordship intimated that, 
notwithstanding the separate &sues, if the defts. 
hau appeared by one attorney, he should not have 
suffered more than one counsel to address the jury 
for them.—BATTY v, M‘Cundte & Baldey (1828), 
3 O. & P. 204, n. ; 172 E. R. 388. 

2200. Not In same interest.] — Prac- 

tice as to the examination of witnesses, when two 
defts. appear by different counsel. 

This was a special action on the case for 
negligence in not properly shoring up a wall 
belonging to one of the defts., in consequence of 
which the building fell into the pltf.’s wine cellar, 
& destroyed a large quantity of wine belonging to 
the pltfs., who were wine merchants. The wall 
in question belonged to Williamson, & Clapton, the 
other deft., was employed under him to manage 
the work. The defts. had appeared by different 
attorneys, & were defended by different counsel. 
Each of their counsel cross-examined the pltf.’s 
witnesses, & each addressed the jury. Several 
witnesses were afterwards called who had been 
subpoen^d by both the defts. ; there were also 
other witnesses who had been subpoenaed sepa- 
rately for each. The counsel for each deft, pro- 
posed that each should examine their joint 
witnesses in chief ; but Abbott, L.C.J., intimated 
that one counsel only ought to be allowed to 
examine their joint witnesses in chief, & this 
course was adopted. — K ing v. Williamson & 
Clapton (1822), 3 Staik. 162 ; 171 E. R. 808. 

2201. .] — Several defts. sued as 

partners defended separately, one ground of 
defence being that they were not partners. They 
appeared by different counsel, each of whom cross- 
examined the pltf.’s witnesses, & made a speech 
to the jury in favour of his own particular client : — 
Held : regular. — R idgway v. Phillips (1834), 3 
Bowl. 164 ; 6 Tyr. 131 ; 1 Cr. M. & R. 416 ; 4 
L. J. Ex. 14. 

2202. .] — The question I have to 

determine is new, & is as to the proper mode of 
trial where pltf. seeks relief in the alternative 
against two sets of defts. 

The case against the Stennings, two of the defts., 
is, that they have no right on the land at all, & are 
trespassers, & the pltf. claims against these defts. 
an injunction & damages. The case against the 
other deft., Wagner, is, that if the Stennings have 
a right of way over this land, then Wagner, under 
his covenant for quiet enjoyment, is liable to 
indenmify pltf. On the first question, therefore, 
both pltf. & Wagner are interested in showing that 
the Stennings have no right of way. 

The case of pltf. has been very fully opened, & 
now counsel for Wagner says that pltf. must elect 
which defts. to go on against. Sc cannot beyond 
this stage of the proceedings retain both sets of 
defts. In my opinion that is not the full extent 
of the right ^ven to a pltf. by the Rules of Court, 
especially when I bear in mind the decision on the 
demurrer in this case ; & I think that pltf. is 
entitled to retain both sets of defts. I think that 
Wagner’s counsel should not be allowed to address 
the court in support of the pltf.’s case, Sc to cross- 
examine the pfti.’s witnesses. Whether they will 
be allowed to address the comrt again. Sc in support 
of their own case against the pltf., will be matter 


for consideration hereafter (Fry, J.). — Child v. 
Btenning (1878), 7 Ch. D. 413 ; 47 L. J. Ch. 371 ; 
38 L. T. 232 ; 26 W. R. 266. 

2208. In what order.] — On the trial 

of an issue directed by the Court of Chancery to 
try whether the pltf. was the next-of-kin of J. S. 
(with the usual order for indorsing any special 
matter on the record), one deft., A. B., claimed to 
be as nearly related to J. S. as the pltf. was ; the 
other deft., C. B., set up a claim inconsistent with 
the cases both of the pltf. & A. B. : — Held : at 
the close of the pltf.’s case, C. B. should not only 
open but prove his case, Sc that then A. B. should 
do the like, the pltf. having the general reply on 
both. — Phillips v. Willetts (1840), 2 Mood. Sc R. 
319 ; 174 E. R. 302, N. P. 

2204. .] — In Phillips v. Willetts, 

No. 2203, ante, during the course of the argument 
Erie (counsel) cited a case tried at Salisbury a 
few years ago, where Mr. Serjeant Wilde came 
down specially to conduct the case of an 
heir-at-law, while Sir W. Follett appeared for 
one party claiming by devise ; Sc he, Erie, ap- 
peared for another party, who set up a different 
will. In that case, after Wilde had finished the 
pltf.’s case. Sir W. Follett opened Sc proved the 
case of his client ; Sc then he, Erie, pursued the 
same course on behalf of his client. — ^Wynne v. 
Wynne {circa 1840), cited in 2 Mood. Sc R. at 
p. 321. 

2205. .] — An action for goods 

sold Sc delivered had been brought against three, 
who pleaded in abatement the non-joinder of P. 
Sc four other persons. The pltf. did not take issue 
on that plea. Sc brought another action against 
the eight, in which P. pleaded, separately, non 
assumpsit. At the trial, the counsel for two of the 
original defts., in his address to the jury, proposed 
to go into evidence to prove that one of them was 
not liable, Sc also to prove under the stat. 3 & 4 
Will. 4, c. 42, s. 10, that P. was liable. P.’s 
counsel asked to be allowed to address the jury 
after the proposed evidence was given, instead of 
before, Sc it was held that he might do so. — Beale 
V. Mouls (1843), 1 Car. Sc Kir. 1 ; 174 E. R. 
686 . 

2206. .] — At the trial of an action 

for libel against two defts., one deft, called wit- 
nesses who gave evidence material to the cases of 
both defts., & the other deft, called no evidence ; — 
Held : deft, who bad not called witnesses had the 
right to address the jury after the pltf.’s con- 
cluding speech. — Ryland v. Jackson &; Brodie 
(1902), 18 T. L. R. 674. 

2207. Practice where defendant Insured.] — 

Appeal from Wandsworth County Court. 

Pltf. sued deft, for damages for personal injuries 
caused by being knocked down by deft.’s motor 
car. The case was tried with a jury. In cross- 
examination deft, was asked by counsel then 
representing pltf. : “ Are you insured ? ” Beft. 
did not answer this question, Sc the judge said it 
had nothing to do with the case. Sc he added that 
nowadays every prudent Sc sensible man was 
insured. The jury having found a verdict for 
pltf., deft, appealed, on the ground that there was 
no evidence to justify the verdict. Sc he claimed 
that at all events he was entitled to a new trial, 
because, ^ he alleged, there had been no direction 
to the jury on the question of contribu^ry 
negligence. Sc further that the question put to deft, 
as to whether he was insured was irregular Sc was 
likely to prejudice the jury. 

It is a<hnitted that the counsel who represented 
pltf. in the county court asked deft, in cross- 
examination if he was insured. I wish to say 
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emphatically that that was a most improper & 
most irregular question to put. It appears, how- 
ever, that the question was not answered. The 
judge seems to have said that it had nothing to do 
with the case, & to have added that every prudent 
& sensible man was insured. But although the 
putting of the question might create prejudice in 
the minds of the jury, yet, having regard to the 
fact that it was not answered, & that, as we must 
assume, the county court judge said something 
to remove, as far as he could, its effect upon the 
minds of the jury, 1 do not think we can say 
that the jury was in fact prejudiced. The appeal 
must be dismissed (AvoRY, J.). 

At the trial the counsel then appearing for pltf. 
asked deft, whether he was not insured. That 
was an irregular question to put, & its effect was 
not removed by the fact that it was not answered. 
It was irregular &; was calculated to prejudice 
deft, with the jury. It should be stated emphati- 
cally that counsel are not entitled to do such a 
thing in order to prejudice the minds of the jury. 
It is the duty of counsel to know & observe the 
rules governing what they may & what they may 
not do in the conduct of cases ; they may not 
disregard those rules & trust to not being checked 
in time. In proportion as coimsel voluntarily 
observe those rules so will their standing & 
reputation grow. When this question was put to 
the deft, the judge might justifiably have dis- 
charged the jury & made pltf. pay the costs. The 
judge did not take that course in this case, but 
those who make suggestions such as that now com- 
lained of must face the possibility of such an order 
eing made (Rowlatt, J.). — ^Wright r. Hearson, 
[1916] W. N. 216, D. C\ 

2208. .] — In the course of the opening 

counsel for pltf. read the correspondence. In one 
letter read to the court & jury the word “ assured 
occurred. The Lord Chief Justice pointed out 
that this should not be read, as the jury would 
now infer that the parties were insured. Counsel 
for the defts. then made apphcation to withdraw 
the case from the jury sworn &; to allow the case 
to go before another jury. In the absence of 
authority, this apphcation was refused by the 
Lord Chief Justice, who made the suggestion that 
the jury might be discharged from the case, & 
that he miglit try the case alone. Both counsel 
consented to this course, & tlie jury were dis- 
charged from the case & paid their fees, & the case 
proceeded as a “ non -jury by consent.” — Euuts v, 
Mayhew (M.), Ltd. (1926), cited in [1929] 2 K. B. 
at p. 252 ; 98 L. J. K. B. at p. 706. 

2209. .] — On the trial by a judge & 

jury of an action for damages for personal injuries 
alleged to have been caused by neghgence, the 
practice is, where the deft, is insured against 
liability, not to inform the jury of that fact. 
— Askew v. Grimmer (1927), 43 T. L. B. 
364. 

2210. .] — It is a well-established rule 

of practice at the Bar, enforced by the judges, that 
in an action against a motorist the jury should not 
be informed tliat the deft, is insured. — Gowar v. 
Hairs, [1928] 1 K. B. 191 ; 96 L. J. K. B. 1088 ; 
137 L. T, 580, 0. A. 

2211. .] — Where in an action for 

damages for personal injuries the fact that the deft, 
is insured is disclosed to the jury, the judge, in 
his discretion, may discharge the jury & order 
another trial. — Grinham v. Davies, (19291 2 
K. B. 249 ; 98 L. J. K. B. 703 ; 139 L. T. 379 : 
44 T. L. H. 623 ; 72 Sol Jo. 303, D. C. 


Sub-sect. 8. — Libel or Slander Actions Where 
Defendant Does Not Assert Truth op 
Statement. 

R. S. C.. Ord. XXXVI.. r. 87. In actions for libel or slander, 
In which tne defendant does not by his defence assert the truth 
of the Btatement complained of, the defendant shall not be 
entitled on the trial to give evidence in chief, with a view to 
mitlflation of damages, as to the circumstances under which 
the libel or slander was published, or as to the character of the 

{ daintiff, without the leave of the Judge, unless seven days at 
east before the trial he furnishes particulars to the plaintiff of 
the matters as to which he intends to give evidence. 

2212. Common law rule.] — ^Action for a libel 
alleging that the pltf., a theatrical critic, had 
endeavoured to extort money by threatening to 
publish defamatory matter concerning a deceased 
actress. Defence — ^that the allegation was true 
in substance & fact : — ffeld : evidence of rumours 
before the publication of the libel that the pltf. 
had committed the offences charged in it, & 
evidence of particular facts & circumstances tend- 
ing to show the misconduct of the pltf. as a 
theatrical critic could not be admitted in reduction 
of damages. 

On principle, therefore, it would seem that 
general evidence of reputation should be admitted, 
& on turning to the authorities ... it will be 
found that it has been admitted in a great majority 
of those cases, Sd that its admission has been 
approved by a great majority of the judges who 
have expressed an opinion on the subject. As to 
the second head of evidence or evidence of rumours 
& suspicions to the same effect as the defamatory 
matter complained of, it would seem that on 
principle such evidence is not admissible, as only 
indirectly tending to affect the pltf.’s reputation. 
If these rumours & suspicions have, in fact, 
affected the pltf.’s reputation, that may be proved 
by general evidence of reputation. If they have 
not affected it they are not relevant to the issue. 
To admit evidence of rumours & suspicions is to 
give any one who knows nothing whatever of the 
pltf., or who may even have a grudge against him, 
an opportimity of spreading through the means 
of the publicity attending judicial proceedings 
what he may have picked from the most disreput- 
able sources, & what no man of sense, who knows 
the pltf.’s character, would for a moment believe 
in. Unlike evidence of general reputation, it is 
particularly difficult for the pltf. to meet & rebut 
such evidence ; for all that those who knew him 
best can say is that they have not heard anything 
of these rumours. Moreover, it may be that it is 
the deft, himself who has started them (Cave, J.). 
— Scott v, Sampson (1882), 8 Q. B. D. 491, 503, 
504 ; 61 L. J. Q. B. 380 ; 46 L. T. 412 ; 46 J. P. 
408 ; 30 W. R. 641, D. C. 

2218. Effect of R. S. C., Ord. XXXVI., 

r. 87.] — Ord. XXXVI., r. 37, has not altered the 
common law as laid down in Scott v. Sampaon^ 
No. 2212, anley with reference to the admissibility 
of evidence of the pltf.’s bad character in mitiga- 
tion of damages in an action of Libel. 

The case of Scaife v. Kemp, No. 2214, post, is not 
an authority to the contrary (Philumorb, J.). — 
Mangena V. Wright, [1909] 2 K. B. 958 ; 78 
L. J. K. B. 879 ; 100 L. T. 960 ; 26 T. L. R. 634 ; 
63 Sol. Jo. 486. 

2214. Delivery of particulars.] — ^Where the deft, 
has, within the time limited by the rule [Ord. 
XXXVI,, r. 37], furnished particulars to the pltf. 
of matters as to which he intends to give evidence 
in mitigation of damages, he is entitled to 
administer interrogatories to the pltf. as to the 
matters referred to. — Soaife v, JCbmp Oo., 
[1892] 2 Q. B. 319 ; 01 L. J. Q. B. 616 ; 66 L. T. 
689. 
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2215. .] — In an action for libel, if the deft. 

puts in a plea of justification & delivers particulars 
in support of his plea, the issues to be tried under 
that plea are limited to the matters referred to in 
the particulars ; & the deft, can only obtain dis- 
covery of documents relating to those matters. 

An action was brought by a life insurance com- 
pany against the defts. for publishing a statement 
that the pltfs. habitually refused to pay legal 
claims on their policies. The defts. pleaded 
justification, & delivered particulars of thirty 
claims which, they alleged, the pltfs. had refused 
to pay . They also delivered, without leave, further 
particulars of other alleged misconduct of the 
pltfs. in reduction of damages. The defts. then 
obtained an order for discovery of documents 
by the pltfs. The pltfs.’ officer scheduled the 
registers of policies & claims, but objected to permit 
their inspection, except so far as they related to the 
thirty claims mentioned in the particulars : — 
Held : the defts.’ right of inspection was limited 
to the entries relating to the thirty claims 
mentioned in the particulars, & that their right 
was not enlarged by the particulars in reduction 
of damages. 

Reliance has been placed upon the further 
particulars given under Ord. XXXVI., r. 37 ; 
but I am satisfied those particulars were given 
without any sufficient justification & that they 
may be disregarded. I consider this as a mere 
attempt to give particulars without leave, &: I 
disregard it as irregular & improper (Lindley, 
L.J.). — Yorkshire Provident Life Assurance i 
Co. V, Gilbert & Rivington, [1896] 2 Q. B. 148, 
153 ; 64 L. J. Q. B. 678 ; 72 L. T. 445 ; 14 R. 
411, C. A. 

2216. What evidence not admissible.] — Wliere a 
deft, pleads only a plea which admits the pltf.’s 
right to recover, evidence of facts which would be a 
bar to the action is not admissible in mitigation 
of damages. Thus where to an action for wrong- 
fully discharging the pltf. from the deft.’s service, 
the deft, pleads only payment of money into court, 
he cannot prove, in mitigation of damages, that 
he discharged the pltf. for misconduct. 

It is a principle as old as my recollection of 
Westminster Hall, that matter of justification 
cannot be given in evidence in an action in order 
to mitigate the damages (Lord Abinger, C.B.). — 
Speck v. Phillips (1839), 5 M. & W. 279, 281 ; 7 
Dowl. 470 ; 8 L. J. Ex. 249, 277 ; 3 J. P. 421 ; 151 
E. R. 119. 

2217. .] — Even in mitigation of damages it 

is well settled you cannot go into evidence which, 
if proved, would constitute a justification. Nor 
does it appear to me that it makes any difference 
that the evidence is offered in cross-examination 
(Lord Halsbury, C.). — Wattp v. Watt, [1906] 
A. C. 116 ; 74 L. .T. K. B. 438 ; 92 L. T. 480 ; 53 
W. R. 647 ; 21 T. L. R. 386, H. L. 

2218. .] — In an action for libel the pltf. 

set out in his statement of claim the alleged libel, 
& in a separate paragraph alleged an innuendo 
which practically repeated, but somewhat ex- 
tended, the statements in tlie alleged libel. The 
defts. did not plead justification or fair comment, 
but paid 20s. into court in respect of the alleged 
libel as sufficient damages ; they made no payment 
into court in respect of the innuendo ; & they gave 
notice under Ord. XXXVI., r. 37, of their intention 
to give in evidence certain matters in mitigation 
of damages. At the trial the pltf. gave evidence 
that save for one lapse he was a man of unblemished 
reputation. Thereupon he was cross-examined as 
to specific incidents not mentioned in the libel or 
in the particulars served under Ord. XXXVI., 


r. 87, it being suggested that he was a man of bad 
reputation. This line of cross-examination was 
objected to, but was allowed. Before the con- 
clusion of the cross-examination the jury inter- 
vened with an intimation that they desired to 
find for the defts., which they then did without 
any summing-up. 

On appeal : — Held : (1 ) that the cross-examina- 
tion was admissible as cross-examination to credit, 
but that if the incidents were denied by the pltf. 
no further evidence could be called to rebut the 
pltf.’s denials, & that the jury should have been 
told that while they were not bound to accept the 
pltf.’s denials, those denials, though unaccepted, 
afforded no evidence that the incidents had taken 
place ; (2) that the cross-examination was not 

admissible to mitigate damage, & that the jury 
ought to have been directed to this effect ; (3) that 
the jury should have been told that their inter- 
vention was premature & that they must hear the 
pltf.’s case to the end & be directed as to the 
issues they had to try ; & (4) that the trial having 
been in those respects unsatisfactory there must 
be a new trial. — Hobbs v, Tinling, Hobbs v. 
Nottingham Journal, [1929] 2 K. B. 1, 2 ; 98 
L. J. K. B. 421 ; 141 L. T. 121 ; 45 T. L. R. 328 ; 
73 Sol. Jo. 220, 0. A. 


Sub-sect. 9. — Cross-Examination. 

R. S. C., Ord. XXXVI., r. 38. The Judge may in all cases 
disallow any questions put In cross-examination of any party 
or other witness which may appear to him to be vexatious, and 
not relevant to any matter proper to be inquired Into in the 
cause or matter. 

See, aUo, R. S. C., Ord. XXXVII., r. 1, p. 676, 
post; Evidence, Vol. XXII., pp. 469 et seq. 

2219. Abuse of process.] — The court will prevent 
the process of the court from being abused for the 
puipose of oj^pression. 

The pltf. in an administration action having 
without any necessity made an affidavit for the 
pui'pose of an application in chambers for accounts, 
the defts. proposed to cross-examine her on her 
affidavit, & on her refusing to appear, applied for 
an order on her to attend : — Held : the affidavit 
having been immaterial to the relief sought, & no 
reason having been suggested for supposing that 
the cross-examination could be productive of any 
result, the application was an abuse of the process 
of the court for the purpose of oppression, & must 
be refused. — Re M undell, Fenton v. Cumberlegb 
(1883), 62 L. J. Ch, 756 ; 48 L. T. 776. 

In mitigation of damages.] — See Nos. 2216-2218, 
ante, 

2220. As to credit.]-— Where a witness has said 
nothing in examination-in-chief he cannot be 
cross-examined to discredit him. — ^Bracegirdle 
V. Bailey (1869), 1 F. & F. 636, N. P. 

2221. .] — Hobbs v. Tinling, Hobbs v. 

Nottingham Journal, No. 2218, ante, 

2222. As to answers to judge.] — ^At the trial of 
an action the judge has power to call & examine 
a witness who has been called by either of the 
parties, &, when he does so, neither party has a 
right to cross-examine the witness without the 
leave of the judge. 

If the evidence of the witness given in answer 
to questions put to him by the judge is adverse 
to either of tne parties, leave should be given to 
that party to cross-examine the witness upon his 
answers, but a general cross-examination ought 
not to be permitted. — CJoulson v. Disborough, 
[1894] 2 Q. B. 316 ; 70 L. T. 617 ; 68 J. P. 784 ; 
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42 W. R. 449 ; 10 T. L. R. 429 ; 38 Sol. Jo. 416 ; 
9 R. 390, C. A. 

2223. .] — Neither a judge nor an umpire 

has any right to call a witness in a civil action with- 
out the consent of the parties . — Re Enoch 
Zaretzky, Bock & Co., [1910] 1 K. B. 327 ; 79 
L. J. K. B. 863 ; 101 L. T. 801, C. A. 

As to defendant being insured.] — See Nos. 
2208-2211, ante. 


Sub-sect. 10. — Entry op Judgment after 
Trial. 

R. S. C., Ord. XXXVI., r. 39. The Judge shall, at or after 
trial, direct judgment to be entered as he shall think right, and 
no motion for judgment shall be necessary in order to obtain 
such judgment. Any appeal from any judgment so directed 
shall be to the Court of Appeal. 

2224. What constitutes entry.] — Pronouncing 
judgment is not entering judgment ; something 
has to be done which will be a record, & so the 
judgment that the judge has pronounced is the 
judgment which is to be entered. No subsequent 
ceremony, no signing of judgment, is now necessary 
(Lord Esher, M.R.). — Holtby v. Hodgson (1889), 
24 Q. B. D. 103 ; 59 L. J. Q. B. 46 ; 62 L. T. 145 ; 
38 W. R. 68. 

2225. Judge refusing to direct entry.] — ^At the 

trial of an action before Jelp, J., & a jury at the 
Cardiff Assizes, certain questions were left by the 
judge to the jury, who disagreed as to some of 
them. The defts., contending that there was no 
evidence against them, asked the judge to direct 
judgment to be entered for them. The judge, 
however, refused to dii*ect judgment to be entered 
for either party. No formal order of the judge 
was drawn up refusing to direct judgment to be 
entered. The defts. thereupon gave notice of 
appeal from the refusal of the judge to enter judg- 
ment, but the officials refused to enter the appeal, 
upon the ground that there was no order of the 
judge in existence. Upon an application to the 
Court of Appeal for a direction to enter the appeal, 
the court said that it had been decided that there 
must be a formal judgment or order upon which an 
appeal could be founded, <fe, therefore, the defts. 
must first obtain a formal order in writing from the 
judge refusing to direct judgment to be entered, 
& upon that the defts. might enter the appeal. — 
Anon. (1907), 51 Sol. Jo. 442. 

2226. On disagreement of Jury.] — In an 

action tried with a jury the judge was asked at the 
conclusion of the pltf.’s case to withdraw the case 
from the jury on the ground that the pltf. had 
failed to make any case against the defts. The 
judge refused to do so. Witnesses were then 
called for the defence. The jury disagreed. 
Subsequently an application was made to the 
judge to enter judgment for the defts. upon the 
above ground & also upon the ground that upon 
all the evidence in the case the jury could not 
reasonably have found a verdict for the pltf. 
The judge refused to enter judgment for the defts. 
On appeal from his refusal to do so. 

It is always open to a judge, if he thinks fit, 
to reconsider his decision that there was no case 
to go to the jury & to enter the judgment for the 
defts. if he is then of opinion that the pltf. has 
failed to make a case against the defts. Frequently 
at trials with a jury, the judge, although he thinlcs 
the pltf. has not made a case, submite it to the 
jury in order that their views may be ascertained. 


This practice very often has the advantage of 
making an end of the contest as to the facts So in 
the event of a successful appeal against the judge’s 
ruling enables this court to dispose of the action 
without sending it for re-trial. If the judge thinks 
a case, however weak, has been made by the 
pltf. which, unanswered, would justify a verdict 
for the pltf., &, therefore, submits the case to a jury, 
the judge ought not thereafter to enter judgment 
for the defts., however strong may be his opinion 
that, upon all the evidence, including that of the 
defts., they should succeed, unless he would have 
been justified in directing the jury to find a verdict 
for the defts. (Lord Reading, C.J.). 

Under Ord. XXXVI., r. 39, he is to direct 
judgment to be entered as he shall think right, 
that means, of course, as he judicially thinks right, 
& if he is judicially of opinion that upon the case 
as a whole — that upon the evidence both of the 
pltf. & of the deft. — ^there is no case, it is his duty, 
I think, to enter that which he thinks is the right 
judgment, namely, a judgment for the deft. 
(Buckley, L.J.). — Skeate v. Slaters, Ltd., 
[1914] 2 K. B. 429, 434, 435, 438, 439 ; 83 L. J. 
K. B. 676 ; 110 L. T. 604 ; 30 T. L. R. 290, C. A. 

2227. Running down action — Jury finding both 
sides negligent.] — In an action for damages for 
personal injuries alleged to have been caused by 
the deft.’s negligent driving of a motor car, the 
jury found that there was negligence on both 
sides, but they were unable to agree on the question 
whose negligence was really responsible for the 
accident : — Held : that on this verdict judgment 
could not be given for either party. — 4^ervice v, 
SUNDELL (1929), 99 L. J. K. B. 55 ; 46 T. L. R. 12 ; 
73 Sol. Jo. 729, C. A. 

2228. No case to go to Jury.] — The pltf., 

who was the widow of a man who had been killed 
by accident, sued the driver of the motor car in 
which her husband was riding when he was killed. 
At the end of the pltf.’s case the judge, on the 
invitation of counsel for the deft., held that there 
was no case to go to the jury, & therefore gave 
judgment for the deft. The pltf. appealed. 

It is very much better for the parties in the 
matter of expense that the verdict of the jury 
should be taken in such a case, coupled with the 
submission that there is no evidence to go to the 
jury, because then you save the expense to the 
parties of a second trial (Scrutton, L.J.). — 
HALI.IWELL V. Venables (1930), 99 L. J. K. B. 
353 ; 143 L. T. 215 ; 74 Sol. Jo. 264, C. A. 

2229. Several causes of action — Jury disagreeing 
as to same.] — The pltf., who had been treated for 
cancer by the deft., an unqualified medical practi- 
tioner, brought an action against him for (1 ) fraudu- 
lent representations, (2) negligence, & (3) breach 
of a warranty that he could cme the pltf. in three 
months. The jury could not agree as to the alleged 
fraudulent representations or as to the alleged 
negligence, but they found that the deft, did not 
warrant a cure in three months : — Held : that the 
deft, was entitled to judgment on the cause of 
action for alleged breach of warranty, although 
there must be a new trial of the dakos on which 
the jury had disagreed. — ^Burrell v. Evans 
(1930), 46 T. L. R. 578, C. A. 

2280. Jury’s verdict contrary to Judge’s direction 
— Counsel’s failure to ask for express direction.] — 
When an action for libel is brought to trial the 
written or printed words may be so plainly & 
necessarilv defamatory that the judge should 
instruct the jury that they are calculated to bring 
the pltf. into hatred or contempt. So should forth- 
with proceed to direct their attention to the 
question of damages. Where a judge does so 
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direct a jury, if the jury should find a verdict 
contrary to his direction, it may be deemed per- 
verse, & may be set aside, & a new trial may be 
ordered. But in the case now pending counsel 
for the pltf. did not ask the judge to give such a 
direction & the judge did not give it (Lord 
Phillimore). — Lockhart v. Harrison (1928), 
139 L. T. 621 ; 44 T. L. R. 794, 790, H. L. 

2231. Drawing up judgment — According to 
direction of Judge as to issues.]— The pltf. brought 
an action against (among others) a firm of stock- 
brokers to recover damages for having been 
induced by certain alleged false representations 
in a prospectus of a company to subscribe for 
shares in the company. The brokers were sued 
as having issued or authorised the issue of the 
prospectus. Tlie brokers in their defence denied 
that they issued or authorised the issue of the 
prospectus, & further alleged that they had no 
knowledge of & did not admit any of the remaining 
allegations in the statement of claim. At the 
tri^ the judge asked the jury certain questions 
which with the answers thereto were as follows : 
( 1 ) Did the brokers authorise the issue of the 
prospectus ? No. (2) Did the prospectus con- 
tain untrue statements of material facts or material 
omissions of facts ? Yes. (3) Did the brokers 
believe that the prospectus was true, & had they 
■Reasonable ground for such belief ? Yes. (4) Did 
the pltf. take his shares relying upon the truth 
of the prospectus ? Yes. The judge directed 
judgment to be entered for the brokers with costs. 
The judgment as drawn up gave the pltf. the costs 
of the issues st/ated in questions (2) (4) : — Held : 
those questions were not separate “ issues ” & the 
answers thereto were not “ events ” within the 
meaning of Ord. LXV., rr. 1 & 2, 4fe that therefore 
the pltf. was not entitled to any costs against the 
brokers. — Howell v. Dering, [it) 1^5] 1 K. B. 51 ; 
84 L. J. K. B. 198 ; 111 L. T. 790 ; 58 Sol. Jo. 
609, C. A. 

2232. .1 — In a breach of promise 

action, at the close of pltf.’s case it was submitted 
on behalf of deft, that there was no corroboration 
of pltf.’s evidence. The judge held that there was, 
and the jury found separate issues of fact, & judg- 
ment was drawn up. — Q uirk v. Thomas, [1910] 
1 K. B. 610 ; 85 L. J. K. B. 619 ; 114 L. T. 308, 
C. A. 

2233. Costs parties entitled to] — 

Where at the trial of an action with a jury several 
questions are left to the jury the questions & their 
answei's do not necessarily constitute separate 
issues witliin the meaning of r. 2 [of Ord. LXV.]. 
The judge at the trial is the proper person to say 
whether there is any separate issue upon which 
the party unsuccessful in the action is entitled 
to his costs. 

Ord. XXXVI., r. 39, gives the judge power at 
or after trial to enter any judgment that he thinks 
fit (Bankes, j.). — Bush v, Rogers, [1915] 1 
K. B. 707 ; 84 L. J. K. B. 686 ; 112 L. T. 945. 

When judgment delivered in court takes effect.] 
—See R. S. C., Ord. XLI., r. 3, Part XLIII., Sect. 
3, vost. 

2234. General verdict by jury — Refusal to answer 
specific questions.] — If the jury in this case had, 
as they had a constitutional right to do, declined 
to answer questions & found a general verdict 
for deft., in my view the court could not possibly 
have interfered (Scrutton, L.J.). — Broome v. 
Agar (1928), 44 T. L. R. 339 ; 138 L. T. 698, C. A. 

2235. Further questions asked by judge.] — 

When upon a trial before a judge &; jury the jury 
have once given a general verdict, the judge is 
not entitled to ask any further question of the jury 


for the purpose of ascertaining whether the ground 
of their verdict was one which there was evidence 
to support. 

It may be conceded that if a judge has left several 
specific questions to the jury & they have ^wered 
them he may afterwards, notwithstanding that 
they have given their verdict, ask them a further 
question ; but it is otherwise where the verdict 
is general. The case should go back for a new 
trial (Bray, J.). — Arnold v, Jeffreys, [1914] 

1 K. B. 512 ; 83 L. J. K. B. 329 ; 110 L. T. 253, 

D. C. 

2236. Judge leaving case to Jury — Judge open 
to reconsider decision — No case made out by 
plaintiff.] — In an action for personal injuries the 
judge was asked to non-suit, on the ground of there 
being no evidence of negligence. This he refused 
to do, & the jury, having heard the whole case, 
disagreed. The judge tlien entered judgment for 
defts. 

It was argued by counsel that as the case had 
gone to the jury, it was no longer competent to 
me to give judgment without a finding of the jury. 

I do not agree with this contention. It is often 
convenient, having regard to the possibility of an 
appeal, to hear the whole of the evidence & to 
take the opinion of the jury upon the facts, but 
the judge, I consider, is at liberty at the end 
of the case, even if there should be no finding by 
the jury, or notwithstanding a finding by the 
jury for the pltf., to enter judgment for the deft, 
if he is satisfied there is an absence of evidence 
upon which a jury could reasonably have found for 
the pltf. (Brik’E, J.). — Peters v. Perry & Co. 
(1891), 10 T. L. R. 300. 

2287. .] — Skeate v- Slaters, Ltd., 

No. 2220, ante, 

2238. .] — In a case on contract, after 

the closing speeches of counsel the judge summed 
up the case & left three questions for their deter- 
mination, 4fc the jury answered all the questions in 
the affirmati ve. counsel asked for judgment. 

At the close of pltf.’s case it was submitted that 
there was no evidence to go to the jury. I had not 
then the opportunity to consider the matter fully 
A therefore took the precaution of leaving questions 
to the jury. I have now further considered the 
point & have come to the conclusion that I ought 
not to have left the case to the jury (Avory, J.). 
— Shears v. Mendeloff (1914), 30 T. L. R. 
342. 

2239. Libel & slander action — Jury unable to 
discriminate between the two causes — Award of 
single sum as damages.] — The pltf. sued the deft, 
for a slander & for a libel. The deft, pleaded an 
apology, & paid into court two sinus of £105 each, 
one in respect of the slander & the other in respect 
of the libel. The jury returned a verdict for a 
lump sum of £200 to cover both causes of action ; — 
Held : that was no verdict, & that no judgment 
could bo entered upon it for either party. — 
Weber v. Birkett, [1925] 2 K. B. 152 ; 94 L. J. 
K. B. 767 ; 133 L. T. 598 ; 41 T. L. R. 451, 
C. A. 

2240. Informal verdict by jury — Judge having 
left court.] — The rule that any separation of the 
jury after the judge’s summing up in a criminal 
case invalidates their verdict does not apply to 
civil cases. In a civil action a jury stated to the 
associate, after the judge had left the court one 
evening, that they had agreed to a verdict on two 
points, but could not agree on the third, & then 
separated for the night. Coming before the judge 
the next morning they gave a verdict on all thi^ 
points. To this verdict they attempted to attach 
a condition, but the judge directed them that they 
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could not do so, & they then withdrew the con- 
dition ; — Held : the verdict was valid. — ^F an- 
8HAW V* Knowles, [1916] 2 K. B. 538 ; 85 L. J. 
K. B, 1735 ; 115 L. T. 339, C. A. 

2241. Judgment as to declaration of plaintiff’s 
rights.] — The 0001 !) has power to make a declara- 
tion at the instance of a pltf. though he has no 
cause of action against the deft. — Guaranty 
Trust Co. of New York v, Hannay & Co., 
[1915] 2 K. B. 536 ; 84 L. J* K. B. 1465 ; 113 L. T. 
98 ; 21 Com. Cas. 67, C. A. 


Sub-sect. 11. — Note op Time Occupied by 
Triai.. 

R. S. C., Ord. XXXVI., r. 40. The ReRlstrar, Master, or other 
proper officer present at any hearing or trial, shall make a note 
of the times at which sucli hearing or trial shall commence and 
terminate respectively, and the time actually occupied thereby, 
on each day on which the same shall take place, for communica- 
tion to the taxing officer if required. 

Refresher fees.]— R. S. C., Ord. LXV., r. 27 
(48), Part LXXXVL, Sect. 28, sub-sect. 15, L. (e), 
post* 


Sub-sect. 12. — Officer for Entry op Judg- 
ments not Present at Trial. 

R. S. C., Ord. XXXVI., r. 41. Upon every trial at the assizes, 
or at the sittings of the Queen’s Bench Division for London and 
Middlesex, where the officer present at the trial Is not the officer 
by whom judgments ought to be entered, the Associate or 
Master shall enter all such findings of fact as the Judge may 
direct to be entered, and the directions, if any, of the Judge as 
to judgment, and the certificates, if any, granted by the Judge, 
in a book to be kept for the purpose. 

2242. Associate’s certificate.] — By Ord. 
XXXVI., r. 41, the associate has to enter the 
findings of fact, & if nothing more tlian that takes 
place at nisi prius* if the judge does not direct 
judgment to be entered, the associate’s certificate 
would be only a certificate of the verdict of the 
jury (Lord Esher, M.R.). — Holtby v. Hodgson 
(1889), 24 Q. B. D. 103 ; 59 L. J. Q. B. 46 ; 62 
L. T. 145, C. A. 

2243. Amendment of certificate.] — The 

orders applicable to the case are Ord. LVIII., r. 5, 
& Ord. LiX,, r. 2, If application had been made 
at the time to the judge, there is no doubt that 
he could have amended the record under Ord. 
LIX., r. 2, & directed the finding of the jury to be 
altered. Then Ord. LVIII., r. 5, says that the 
Court of Appeal shall have all the powers & duties 
^ to amendment & otherwise of the court of first 
instance : ” & again, that “ the Court of Appeal 
shall have power to give any judgment & make 
any order which ought to have been made, & to 
make such further order as the case may require.” 
Therefore it is plain that we can order the record 
of the trial to be amended (Jessel, M.R.). — 
Clack v* Wood (1882), 9 Q. B. D. 276 ; 47 L. T. 
144 ; 30 W. R. 931, C. A. 

2244. The judge who tries the 

ca43e is the proper person to say whether there is 
any separate issue upon which the unsuccessful 
party is entitled to costs. ... I direct that the 
associate’s certificate shall be amended so as to 
include a direction that deft, is entitled to his costs 
(Bankes, j.).— Bush v* Rogers, [19161 1 K. B. 
707 ; 84 L. J. K. B. 086 ; 112 L. T. 945. 


Sub-sect. 13. — Certificate for Entry of 
Judgment for Party Absolutely. 

R. S. C., Ord. XXXVI., r. 42. If the J udge shall direct that any 
Judgment be entered for any party absdutely, the certificate 
of the Associate or Master to that effect shall be a sufficient 
authority to the proper officer to enter judgment accordingly. 
The certificate shall be in the Form No. 17 In Appendix B., with 
such variations as circumstances may require. 

Appendix B., No. 17.] — See Yearly Siipreme 
Court P’ractice. See, also, R. S. C., Ord. XLL, r. 1, 
Part XLIII., Sect. 1, post* 


Sect. 9.— ASSESSORS, COMMISSIONERS AND 
REFEREES. 

Sub-sect. 1. — Assessors. 

R. S. C., Ord. XXXVI., r. 43. Trials with assessors shall take 
place In such manner and upon such terms as the Court or a 
Judge shall direct. 

High Court or Court of Appeal — Power to call in 
assessors.] — See Supreme (\)urt of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 98. 

2245. Official Referee sitting with assessor — 
Costs of assessor.] — If an action has been referred 
for trial to an Official Referee, he can, in a proper 
case call in the aid of an assessor, & the costs of 
an assessor will be borne as the Official Referee 
directs. — Law Guarantee Society v* Howard 
(unreported), Yearly Supreme Court Practice. 

2246. Assessors differing — Judge to form own 
Judgment.] — The question between the two vessels 
— the Gannet & the Algoa — has been narrowed 
to the comparatively small question whether or 
not the light which by the regulations ought to 
have been exhibited by the Algoa at or near the 
stern was in such a position that it could be seen 
by vessels approaching fi*om above. ... I thought 
it right to propound this question to the nautical 
assessors who were good enough to give us their 
assistance yesterday : “ What is the view of the 
assessors as to the possibility or probability of the 
second light on the Algoa being seen on board 
the Gannet ? ” The answer was : “ We think 
the light ought to have been seen.” That seemed 
to me to be somewliat ambiguous, I repeated the 
question, but I obtained the same answer again. 
I think it suggests that the light was in such a 
position that it ought to & but for the negligence 
of the look-out would liave been seen by those on 
board the Gannet. I have great respect for that 
opinion, but I cannot surrender my own judgment 
on the matter. & I am the less disposed to do so 
because I see from the very clear judgment of 
Romer, L.J., that he took the same view as 1 do, 
but he yielded his own view to that of the nautical 
assessors, who were then assisting the court, which 
was in conflict with that of the nautical assessors. 
It is clear that it is the duty of a judge to form his 
own judgment whatever that judgment may be 
(Lord Halsbury, C.). — Gannet (Owners) v* 
Algoa (Owners), The Gannet, [1900] A. C. 234, 
235, 236 ; 69 L. J. P. 49 ; 82 L. T. 329 ; 9 Asp. 
M. L. C. 43, H. L. 

2247. .] — I wish to make an observa- 

tion with reference to the position of the Elder 
Brethren in the Court of Admiralty & of the 
assessors in this court. The language of the judge 
no doubt by inadvertence, rather seems ^ have 
treated the Elder Brethren as constituting the 
court, & I understand that this case was re-argued 
because there was a difference of opinion between 
the assessors. It may, of course, be desirable 
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under some circumstances to adopt that course, 
but I think it wise just to point out that, whatever 
may be the opinion & advice given by Elder 
Jorethren m the Admiralty Court, who are there 
TO a^ist the court, as are our assessors here, the 
decwion, both of fact & law, is the decision of the 
court, & we cannot shelter ourselves, nor can the 
judge of the Admiralty Court, by the opinion of the 
assessors or of the Elder Brethren (Lord Alver- 

of Berlin, [1908] P. 
M i V ¥ L. T. 298 ; 11 Asp. 

224^. — ,] — I think it is important to 

be^ m mind what seems to my mind, I confess, 
to bave a little tended to obscure the true position 
of the findings of fact in tliis case — a disposition 
on the part of the judge to treat himself & the two 
assessors as together forming the court, speaking, 
as he does, of this judgment as a judgment of the 
majority of the court. It is material in my view 
to remember that this is not the case, for this 
reason that otherwise the Admiralty judge may 
be tempted to leave to the assessors a question of 
f^t not involving nautical skill. & when I find 
the judge saying, as I read here, that “ in the 
opinion of the majority of the court she was closer 
than three to four ships’ lengths ” — ^which is a 
question of fact dependent mainly,' if not wholly, 
on the truth of the evidence — & “ one member of 
the court is of opinion that you must take her own 
evidence as to the distance ” — which is partly 
fact & partly law — I confess I think it is important 
to point out that it ought to be his judgment, 
unaffected in questions of credibility of evidence 
by the opinion of those of whose nautical skill upon 
aU questions of seamanship he has the great 
advantage at the trial (Kennedy, L.J.). — The 
Koning Willem II., [1908] P. 125, 137 ; 77 
L. J. P. 66 ; 98 L. T. 13 ; 10 Asp. M. I.. C. 591 
C. A. 


2249. Opinion of assessor considered on appeal.] 

— Where a trial takes place before a judge, assisted 
by an assessor, & the assessor has given his 
opinion to the judge, upon an appeal from the 
decision of the judge, the Court of Appeal has 
power to consider the opinion given by the 
assessor, & the reasons, if any, stated by him for 
that opinion. — Hattersley & Sons, Ltd. v. 
Hodgson (George), Ltd. (1905), 21 T. L. R. 178 ; 
22 R. P. C. 229, 240, C. A. 


SuB-BECT. 2. — Commissioners. 

R. S. C., Ord. XXXVI., r. 44, Ixi any cause or matter the Court, ' 
or a Judge of the Division to which the cause or matter is 
assigned, may, at any time, or from time to time, order the 
trial and determination of such cause or matter, or of any Issue 
of fact, or partly of fact and partly of law, therein, by any 
commissioner appointed in pursuance of section 70 of the Act 
[Supreme Court of Judicature (Consolidation) Act, 1926], or at 
the sittings to be held in London and Middlesex, and such cause, 
matter, or issue shall be tried and determined accordingly. 


Sub-sect. 3. — Referees. 

A, Distribution of Business, 

R. S. C., Ord. XXXVI., r. 46. When an order is made refer- 
ring any business to the Official Referees, the order may refer 
such business to any one In particular of the Referees ; but if 
no particular referee is named In the order the business shall 
be distributed among the Official Referees by the clerk to the 
Senior Official Referee, in rotation or in such other manner as 
the Lord Chancellor may from time to time direct. 

j.^ 4 ^, When an order shall have been 

made referring any business to the Official Referees not naming 
any one of them in particular, the order, or a duplicate of it 


shall be produced to the clerk in the last preceding Rule men- 
uoned, who shall indorse on the order the name of the Official 
Referee to whom that business is to be referred, in accordance 
wim the last preceding Rule, and the order so indorsed shall be 
sufficient authority for the Official Referee to proceed with the 
business so referred. 

R.S.C.,Ord.XXXVI.,r.47. When an order shaU have 
been made referring any business to any one in particular of 
the Official Referees, the clerk in making the distribution of 
the business as by these Rules directed shall have regard to 
such reference. 

— r. 47 a. The Senior Official Referee 

shall make a quarterly return to the Lord Chancellor of the 
state of the business pending before each referee, the first return 
to be made on the 11th day of January, 1889. 

r. 47 b. The Lord Chancellor and the 

Lord Chief Justice of England, or either of them, shall have 
power to order the transfer of any causes or matters from any 
one or more of the Official Referees to any other or others of 
them whenever In his opinion it shall be expedient so to do, 
having regard to the state of the business pending before the 
Referees. 

2250. Trial before Official Referee — Whether an 
arbitration.] — ^Where an order has been made 
under s. 14 of the Arbitration Act, 1889, that the 
whole cause or matter, or any question or issue of 
fact arising therein, shall be tried before an Official 
Referee, no leave to appeal is required from an 
order of the Divisional (3ourt on an application 
made to that coTirt to review the decision of the 
Official Referee. 

Sect. 8 of the Judicature Act, 1884, applies to 
appeals brought after the commencement of the 
Act from an award or certificate of a referee or 
arbitrator, but only in cases where there has been 
a compulsory reference to arbitration. The 
Arbitration Act, 1889, by sect. 14, enables the 
court in certain cases to compulsorily refer the 
cause or matter, or any question or issue of fact 
arising therein, “ for trial before a special referee 
or arbitrator agreed on by the parties, or before 
an Official Referee or officer of the court.” That 
has been acted on in this case, & there has been 
a reference to the Official Referee for the trial of 
the cause, in which reference he may pronounce 
judgment. lie has done so, & an appeal has been 
brought on that judgment which is neither an 
award nor a certificate, nor was it made on a 
compulsory reference to arbitration (Pry, L.J.). — 
Munday V, Norton, [1892] 1 Q. B. 403, 404 ; 61 
L. J. Q. B. 456 ; 66 L. T. 173 ; 40 W. R. 355 ; 8 
T. L. R. 396 ; 36 Sol. Jo. 306, C. A. 

2251. Allocation of business — Fixed by Rules of 
Supreme Court — Official Referees have no discretion 
to alter.] — The distribution of business among 
Official Referees is fixed by the Rules of the 
Supreme Court-, & they have no discretion to 
alter it. 

An action having been commenced before a judge 
& jury, the judge ordered it to be tried before an 
Official Referee under sect. 14 of the Arbitration 
Act, 1889, & refused to refer it to any one in 
particular of the Official Referees. The order 
was produced to the clerk of the senior Official 
Referee under Ord. XXXVI., r. 46, of the Rules 
of the Supreme Court. The clerk in breach of 
r. 45 of that Order endorsed the order of reference 
with the name of a referee who was not the referee 
in rotation. The case was heard & determined 
by the referee whose name had been indorsed on 
the order. The pltf. in the course of the hearing 
became aware of the irregularity, but allowed the 
case to proceed : — Held (Atkin, L.J., dissenting) : 
the irregularity did not render the trial a nullity, 
but was one which could be waived by the parties ; 
& that in the circumstances it had been waived 
by the pltf. 

It is unnecessary to explain at length how this 
result is reached. It follows from the well- 
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Practice. 


Sect, 9. — Aaseseors, commissioners and referees 
Svb-sect, 3, A„ B., C., D., E, <&: F,] 

established practice of assigning in the rota to 
each Ofhcial Referee as it comes into the office 
any order of reference in which he is specially 
named, leaving the open orders to be assigned in 
rotation to the Official Referees who are then left 
avaiJabie. ... In ordinary cases a litigant can- 
not even by consent give coercive jurisdiction to 
a tribimal not in fact invested with it, but in the 
case of a reference to an Official Referee consent to 
a named referee authorises an order of reference 
to him ; & I think that it would be too narrow a 
view of well-established cases on jurisdiction to 
hold that an express consent to a referee not named 
in the order, given after the order acted upon, 
would not preclude the consenting party from dis- 
puting the jurisdiction so submitted to (Atkin, 
L.J.). — SiiRAGER V. Basil Dighton, Ltd., [1924] 

1 K. B. 274, 284, 286, 287 ; 93 L. J. K. B. 348 ; 
130 L. T. 042 ; 39 T. L. R. 705 ; 68 Sol. Jo. 166, 
C. A. 

2252. Accounts & inquiries.] — ^An Official 
Referee is not bound to take accounts & inquiries 
referred to him for report under Judicature Act, 
1873, s. 56, in the strict way usually adopted before 
a chief clerk in chambers ; though he may adopt 
that method if he finds it convenient & likely to 
advance the ends of justice. — Re Taylor, Turpin 
r. Pain (1890), 44 Ch. D. 128 ; 59 L. J. Ch. 803 ; 
62 L, T. 754 ; 38 W. R. 422. 

2253. Transfer from one Official Referee to 
another.] — An application under r. 47 b is made 
to the Lord Chief Justice by summons returnable 
in his chambers, & the order of transfer, if made, 
must be lodged with the clerk of the Official Referee 
to whom the action is transferred. — Heugh v. 
Macdonald (1915), Yearly Supreme Court 
Practice. 

Appeal from Official Referee.]— iSce R. S. C., ' 
Ord. LIXa., Part I^XIX., post. 


B. Powers and Duties. 

R. S. C., Ord. XXXVI., r. 48. Where any cause or matter, 
or any question in any cause or matter, is referred to a Referee, 
he may, subject to the order of the Court or a Judge, hold the 
trial at or adjourn it to any place which lie may deem most 
convenient, and have any inspection or view, either by himself 
or with Ills assessors (if anj), which he may deem expedient for 
the better disposal of the controversy before him. He shall, 
unless otherwise directed by the Court or a Judge, proceed with 
the trial de die m diem, in a similar manner as in actions tried 
vith a jury. I 

55 ^,^ provisions of Rules 48 

to 53 of Order XXXVI. and of Rule 65b shall apply, where any 
cause or matter or any question or issue of fact therein is referred 
to an officer of the Court or to a special referee or arbitrator. 
Provided that where the arbitrator is appointed otherwise than 
by an order of the Court the provisions of Rule 48 as to sitting 
de die in diem shall not apply. 


References by order of court.] — See Arbitration, 
Vol. II., pp. 613 et seq. ; Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), s. 38. 

2254. Appointment to hear.] — A referee, whether 
official or special, & whether he has to try a matter 
or report thereon, has power, subject to the control 
of the court, to peremptorily appoint a day for 
the hearing of the reference, & in the absence of 
either party, to proceed with the same. — Wenlock 
(Baroness) v. River Dee Co. (1883), 63 L. J. 
Q. B. 208 ; 49 L. T. 617 ; 32 W. R. 220, C. A. 

2265. Sitting de die in diem.] — Ord. XXXVI., 
r. 30, of the Rules of Court under the Judicature 
Act [see, now, R. S. C., 1883, Ord. XXXVI., r. 48] 
relating to trials by referees, is directory only. 
Therefore, where a special referee did not sit 
de die in diem, as prescribed by that rule, the coiut 


refused to set aside the award. — Robinson v, 
Robinson (1876), 35 L. T. 337 ; 24 W. R. 675 ; 3 
Char. Pr. Gas. 316. 

2256. Waiver of formal hearing.] — ^The 

Court of Appeal may, without the consent of the 
parties, refer any question arising on the appeal 
to an expert to inquire & report ; & although 
the prescribed mode of conducting such inquiry 
is by taking evidence, the parties may waive that 
procedm'e & may consent to the inquiry being 
conducted by means of experiments. 

It is clear that Ord. XXXVI., r. 65c, makes the 
provisions of rr. 48 to 65 of that Ord. So of r. 55 b 
apply to such a reference, but parties may waive 
the formalities of procedure which would render 
the carrying out of a reference of this kind incon- 
venient & impracticable (Lord Gorell). — A.-G. 
V. Birmingham, Tame So Rea District Drainage 
Board, [1912] A. C. 788 ; 82 L. J. Ch. 45 ; 107 
L. T. 363 ; 76 J. P. 481 ; 11 L. G. R. 194, H. L. 

Hours of sitting.]— See R. S. C., Ord. 

LXIII., r. 16, Part LXXXIV., Sect. 10, post. 

2257. Motion for removal of arbitrator.] — On a 
motion to remove the arbitrator under Arbitra- 
tion Act, 1889, s. 11, on account of his alleged 
misconduct in making two orders : — Held : 
although the arbitrator had plainly been guilty 
of serious mistakes of law, yet that was not 
sufficient ground for removing him from his office 
os a person not fit to act as arbitrator, he not 
having misconducted himself under the above 
section. — Schofield v. Allen (1904), 48 Sol. Jo. 
176, C. A. 


C. Conduct of Trial, 

R. S. C., Ord. XXXVI., r, 49. Subject to any order to be made 
by the Court or Judge ordering the same, evidence shall be 
taken at any trial before a Referee, and the attendance of 
witnesses may be enforced by subpoena, and every such trial 
Bhali be conducted in the same manner, as nearly as circum- 
stances will admit, as trials are conducted before a Judge. 

2258. “ The same ** — ^Meaning of.] — An Official 
Referee, to whom an action is referred for trial, 
has jurisdiction to make an order granting a com- 
mission to examine witnesses abroad, So a judge 
at chambers has jurisdiction to review the decision 
of the Official Referee granting or refusing such an 
order. 

Rr. 49 & 60 of Ord. XXXVI. ai‘e somewhat 
difficult to construe from a grammatical point of 
view. A difficulty arises as to the meaning of the 
words “ the same ” in r. 49. There is no ante- 
cedent, So nothing is mentioned in the rule to which 
the expression can refer, but I tliink it must mean 
subject to any limitation of the order which may 
be imposed. The words “ conduct the reference ” 
in sect. 15 appear to be large enough to include the 
case of proceedings which are ancillary to the 
actual trial So necessary to bring about the proper 
result, I do not see why discovery So production 
of documents, which are expressly provided for 
by Ord. XXXVI., r. 60, should be put on a 
different footing from the power to grant a com- 
mission (Wills, J.), — Hayward v. Mutual 
Reserve Assocn., [1891] 2 Q. B. 236, 239 ; 65 
L. T. 491 ; 39 W. R. 624 ; 7 T. L. R. 675. 

2259. Evidence & witnesses.] — ^Arbitrators are 
bound by those rules of evidence which govern the 
courts of law.— A.-G. v. Davison (1825), M‘Cle. 
So Yo. 160 ; 148 E. R. 306, Ex. Ch. 

2260. .] — ^Under the arbitration clause any 

disputes between the parties were to be referred to 
arbitration, here there was a dispute as to the claim 
of damages, though arising no doubt out of So 
depending uxK>n the meaning of the charter- 
party So the intentions of the parties ” ; that is 
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what they had really intended & understood. The 
meaning of the charter or the intentions of the 
parties ’* would not be material until a claim was 
made for damages, & such a claim had been 
made. With reference to the nature of the arbitra- 
tion, I think the arbitrators were right in receiving 
evidence as to the actual intentions of the parties — 
the intention of the charterer & the shipowner’s 
knowledge of it, I should be very unwilling to set 
aside an award merely on account of a supposed 
mistake of the arbitrators as to the admissibility 
of evidence (Lord Coleridge ). — Re M‘ Clean & 
Co. &> Marcus (1890), 6 T. L. R. 365, 356. 

2261. .] — Hayward v. Mutual Reserve 

Assocn., No. 2258, ante, 

2262. Under sect. 10 of the Arbitration 

Act, 1889, the court or a judge has power to remit 
an award to the arbitrator for reconsideration 
where it appears that since the making of the 
award material evidence has been discovered which 
might have affected the arbitrator’s decision. 

It has been argued that we ought not to remit the 
award unless the fresh evidence would be good 
evidence if the case were being tried in a court of 
law. But the parties have agreed to go before 
an umpire, who is not bound by the strict rules of 
evidence enforced in a court, & to be boimd by his 
decision ; & in my judgment the court ought not 
to fetter the arbitrator or the parties by its own 
rules of evidence, but should consider whether 
something has been discovered since the award 
which the arbitrator might think material, & 
which might alter his decision (Lord Esher, M.R.). 
— Re Keighley, Maxsted & Co. & Durant & 
Co., ri893] 1 Q. B. 406, 411 ; 62 L. J. Q. B. 105 ; 
41 W. R. 437 ; 9 T. L. R. 107 ; 37 Sol. Jo. 99 ; 7 
Asp. M. L. C. 268 ; 4 R. 136, C. A. ; suh nom. 
Re Maxted, Keighley & Co. & Bryan, Durant & 
Co., 68 L. T. 61. 

2263. .]— Neither a judge nor an umpire 

has any right to call a witness in a civil action 
without the consent of the parties. 

Arbitrators are bound to observe the rules of 
evidence no less than judges . — Re Enoch & 
Zaretzky, Bock & Co., [1910] 1 K. B. 327 ; 
79 L. J. K. B. 363 ; 101 L. T. 801, C. A. 

.] — See, further, Arbitration, Vol. II., 

pp. 393, 431 et seg,, 688, 629, 630, Nos. 520, 813 
et aeq,, 2213, 2669, 2569 ; Discovery, Vol. XVIII., 
pp. 48, 60, Nos. 60, 163 ; Arbitration Act, 1889 
(c. 49), s. 7 ; Supreme Court of Judicature Act, 
1926 (c. 49), 8. 90. 

Subpoena.]— R. S. C., Ord. XXXVII., 

rr. 20, 26-34, pp. 582, 683, post ; Arbitration Act, 
1889 (c. 49), 8. 18. 

Remuneration.] — See Arbitration, Vol. II., 
pp. 423 et aeq. ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 90 (3). 


D. Diacovery and Production of Documents — 
Direction to Enter Judgment. 

R. S. C., Ord. XXXVI., r. 60. Subject to any such order as 
last aforesaid, the Referee shall have the same authority with 
respect to discovery and production of documents, and in the 
conduct of any reference or trial, and the same power to direct 
that Judgment be entered for any or either party, as a Judge 
of the High Court. 

2264. Discovery & Inspection.] — In actions which 
have been referred under Judicature Act, 1873 
(c. 66), 8. 67, orders for the production of docu- 
ments may be made by the judge who has directed 
the reference. Queer e : whether they can also be 
made by the referee. — Re Leigh, Rowclipfe v. 
Leigh (1876), 4 Ch. D. 661 ; 46 L. J. Oh. 60 ; 25 
W. R. 66. 


.] — See, also. Arbitration, Vol. II., pp. 

432, 629, Nos. 817, 2659 ; Discovery, Vol. XVIII. 
p. 48, Nos. 66, 67 ; Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), s. 90. 

Addition of party.] — See Arbitration, Vol. II., 
p. 629, No. 2567. 

Commission to examine witnesses.] — See Arbi- 
tration, Vol. II., pp. 432, 630, Nos. 822, 823, 2569. 

2265. Judgment — Power to enter.] — Although 
sect. 9 of the Judicature Act, 1884, gave the 
Official Referee power to deal with costs, &: 
mentioned his power to enter up judgment, yet such 
last-mentioned power was not derived by him from 
that Act, but from Ord. XXXVI., r. 60 (Kay, J.). 
— ^Bannister v . McDonald, [1890] W. N. 60. 

Forms.] — See Appendix F., Nos, 8, 9, 9 a, 

Yearly Supreme Court Practice. 

Appeals from.] — See R. S. C., Ord. LIXa., 

Part LXXIX., post ; Arbitration, Vol. II., pp. 
631 et aeq. 

Fees payable on reference to an Official Referee.] 

— See Supreme Court Fees Order. 1930, Sched. I., 
Sect. V., Yearly Supremo Court Practice. 

E. No Power of Committal. 

R. S. C., Ord. XXXVI., r. 61. Nothing In these Rules con- 
tained shall authorise any Referee to commit any person to 
prison or to enforce any order by attachment or otherwise. 

Attachment & committal generally.] — See Con- 
tempt OF Court, Vol. XVI., pp. 46 et aeq. 

F. Power to Submit Question to Court or State 
Facta Specially. 

R. S. C., Ord. XXXVI., r. 62. The Referee may, before the 
conclusion of any trial before him, or by his report under the 
reference made to him, submit any question arising therein for 
the derision of the Court, or state any facts specially, with power 
to the Court to draw inferences therefrom, and in any such ease 
the order to be made on such submission or statement shall be 
entered as the Court may direct ; and the Court shall have 
power to require any explanation or reasons from the Referee, 
and to remit the cause or matter, or any part thereof, for re-trial 
or further consideration to the same or any other Referee ; or 
the Court may decide the question referred to any Referee on 
the evidence taken before him, either with or without additional 
evidence as the Coiut may direct. 

2266. Application of rule.] — is obvious in the 
first place that a referee may have a difficulty 
as to the report he should make, & the rule first 
provides for this by enabling him before the con- 
clusion of the trial before him or in his report to 
submit any question for the decision of the court, 
or state any facts specially. This provides for 
any difficulty the referee may feel ; but, when that 
is disposed of, or when tlie report has been made, 
the court may itself have a difficulty, & the rule 
accordingly enables the court to require explana- 
tions or reasons from the referee. Now it seems 
to me that these explanations or reasons are as 
likely to be required when no preliminary questions 
are raised, or no facts stated to raise a question, 
as when that is the case. In such an event the 
rule authorises the court to require any explana- 
tions or reasons from the referee, & to remit the 
cause or matter, or to decide the question referred 
on the evidence taken before the referee, either 
with or without any additional evidence as the 
court may direct. It certainly seems to me that 
in this part of it, the rule is no longer deatog with 
the difficulties felt by the referee, but with those 
of the court, & is providing a means of meeting 
them (Cave, J.). — Dyke v . Cannell (1883), 11 
Q. B. D. 180, 182, 183 ; 49 L. T. 174 ; 31 W. R. 
747. 

2267. .] — On appeal from an Official Referee 

who has ordered judgment to be entered for pltf. 
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Act, 1910. This motion must therefore be dis- 


the court has power not only to set aside such 
judgment, but to enter judgment for deft. — 
CI^RK V. SONNENSCHEIN (1800), 25 Q. B. D. 464 ; 
69 L. J. Q. B. 561 ; 38 W. R. 743, C. A. 

2268. .] — Reference was made to Ord. 

XXXVI., r. 52. On looking at this I am of opinion 
that it refers t-o a case where the referee has sub- 
mitted some questions of law or fact to the court. 
There has been no such submission here (Romek, J.) 
— Lewis v. Walker (1891), 36 Sol. Jo. 110. 

Special case.] — See Arbitration, Vol. II., 
pp. 456, Nos. 1034 et seq. 

2269. Remitting award.] — A referee under the 
Judicatme Act, 1873 (c. 66), s. 56, is not bound to 
give his reasons for his findings ; he may simply 
find in the affirmative or the negative of the issues, 
& the issues in an action cannot he sent back to 
him for re-trial or further consideration merely on 
the ground that his report does not set out the 
rciasons for his findings. — Miller v. Pilijng ( 1882), 

9 Q. B. D. 736 ; 51 L. J. Q. B. 481 ; 47 L. T. 536, 
r. A. 

2270. .] — This is an appeal from a decision 

of Cliitty, J., in an action brought to recover 
damages for injury caused by the overflow of the 
tidal water on certain land belonging to pltf., the 
defts. being the owners of docks running across 
from one bend of tljo river to another, over whose 
wall the rush of water came. The liability of 
the defts. having been established, the question, 
to what damages the pltf. was entitled, was referred 
to a special referee, & he gave the pltf. £1,941. 
The defts. disputed the propriety of this finding, 
& the special referee was asked certain questions 
by both parties for the purpose of asceitaining 
on what footing he had given that amount. 
Ohitty, J. [on a motion by pltfs. to have the report 
affirmed &; by defts. to have it varied], allowed the 
whole amount, & of this decision the defts. now 
complain. The pltf. is only entitled to those dam- 
ages which are the direct result of the injuty — 
the act of omission or commission — complained of 
(Cotton, L.,!.). — Rust v, Victoria Graving Dock 
Co. & London A St. Katharine Dock Co. (1887), 
36 ai. D. 113 ; 56 L. T. 216, 217 ; 35 W. R. 673, 
C. A. ; subsequent proceedings (1889;, 60 L. T. 
645, C. A. 

2271. .] — I think that the judge remitted 

this case to the arbitrator because, in the first 
place, by some inadvertence he did not give due 
attention to the paragraph in the award under 
which alone the case could be sent back to the 
arbitrator, &, in the next place, because he was 
startled at the county council calling no evidence 
& putting forward no case upon which the 
arbitrator could exercise his judgment. If he had 
looked carefully at the question he would have seen ' 
that, having held that the evidence was admissible, 
there was no power reserved in the special case to 
send the matter back to the arbitrator. He was 
bound to deal with the special case as it was sub- 
mitted to him (Lawrence, J.). — North Riding op 
Yorkshire County Council v. Middlesbrough 
County Borough Council, [1914] 2 K. B. 847, 
864 ; 83 L. J. K. B. 1004; 110 L. T. 961 ; 78 J. P. 
257 ; 58 Sol. Jo. 431 ; 12 L. G. R. 555, C. A. 

2272. .] — ^At common law there is no power 

to remit an award to an arbitrator. This difficulty 
was first avoided by agreement between the parties 
that the award should be made a rule of court. 
Then by the Common Law Procedure Act, 1864, 

& afterwards by the Arbitration Act, 1889, pro- 
vision was made for this purpose ; but that 


missed (Scrutton, J.). — Simpson v. Inland 
Revenue Comrs., [1914] 2 K. B. 842, 846 ; 83 
L. J. K. B. 1318 ; 110 L. T. 909. 

2273. .] — This is an action to enforce an 

award. The arbitrator has awarded one sum in 
respect of the whole area of No. 9 on the plan. 
The pltfs. have succeeded as to all but a length 
of seventy-seven yards ; but as I have no materials 
for dividing or apportioning the sum awarded, I 
cannot enforce the award in whole or in part, & 
I regret that for this reason the action fails 
(Bailhache, j.). 

Counsel applied that the award should be 
remitted to the arbitrator for amendment ; that 
the sum payable under the award should be 
apportioned. 

Bailhache, J., refused to order that the award 
should be remitted, & directed that the matter 
should be formally raised on summons before 
him. — Nesbitt v. Mablethorpe Urban District 
Council, [1917] 2 K. B. 568 ; 86 L. J. K. B. 1401, 
1407 ; 117 L. T. 365 ; 81 J. P. 289 ; 15 L. G. R. 
647 ; on appeal, [1918] 2 K. B. 1, C. A. 

2274. .] — ^An official arbitrator stated a 

case under the Act [Acquisition of Land (Assess- 
ment of Compensation) Act, 1919 (c. 57)] & the 
Divisional Court decided adversely to the con- 
tention of the claimants for compensation. The 
arbitrator then made his award, embodying therein 
the decision of the Divisional Court. The claimants 
apphed to another Divisional Court to set the 
award aside on the ground that the award was on 
the face of it erroneous in law, but the court dis- 
missed the application. The claimants then 
appealed from this decision : — Held : no appeal 
could be entertained. — Northwood v. London 
County Council (No. 2) (1927), 96 L. J. K. B. 
520 ; 137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347 ; 
25 L. G. R. 254, C. A. 

.]— Nee, further, Arbitration, Vol. II., 

pp. 471, 561, Nos. 1155 et seq., 1938 et seq. 

Powers of court over findings & judgment.] — 
See Arbitration, Vol. II., pp. 631, Nos. 2581 et seq. 


G. Power as to Questions or Issues of Fact. 

R. S. C., Ord. XXXVI., r. 62A. Rules 49 to 62 of Order 
XXXVI. shall apply where any cause or matter or any question 
or issue of fact is referred to an Official Referee. 


H. Notice of Report by Referee. 

R. S. C., Ord. XXXVI., r. 63. Whenever a report shall be 
made by a Reterec, he shall on the same day cause notice thereof 
to be given to all the parties to the trial or the reference before 
him by prepaid post letter directed to the address for service 
of each party, who shall in due course of post be deemed to 
have notice ol such report. 


I. Adoption or Variation of Report. 

R. S. C., Ord. XXXVI.. r. 64. Where under section 13 of the 
Arbitration Act, 1889, the report of the Referee has been made 
In a cause or matter, the further consideration of which has 
been adjourned. It shall be lawful for any party, on the hearing 
of such further consideration, without notice of motion or 
summons, to apply to the Court or Judge to adopt the report, 
or without leave of the Court or a Judge to give not less than 
four days’ notice of motion, to come on with the further con- 
sideration, to vary the report or to remit the cause or matter 
or any part thereof for re- hearing or further consideration to 
the same or any other Referee. 

r. 66. Where under section 18 of the 

Arbitration Act, 1889, the report of the Referee has been made 
In a cause or matter, the further consideration of which has not 
been adjourned, It shall bo lawful for any party by an eight 
days’ notice of motion to apply to the Court to adopt and carry 
Into effect the report of the Referee, or to vary the report, or to 
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remit the cause or matter or any part thereof for rc^hearing or 
further consideration to the same or any other referee. 

See, generally, Aubitration, VoL II., pp. 616, 
Nos. 2468 et aeq, ; Supreme Court of Judicature 
(Consolidation) Act, 1926, s. 88 (2). 

2275. Rule independent of R. S. C., Ord. LII., 

r* 4.] — In an action to restrain threats, under the 
Patents, Designs, & Trade Marks Act, 1883, s. 32, 
the question of damages was referred to the Official 
Referee notwithstanding the offer of the deft, to 
pay £6. The referee made his report, assessing 
the damages at £30. On the action coming on to 
be heard on further consideration, the deft, moved 
that the report might be varied so as to find that 
the pltf. was not entitled to any damages. The 
notice of motion did not state any other ground for 
varying the report. 

Counsel for the pltf. took the preliminary 
objection that the notice of motion was insufficient, 
as it did not specify the grounds of the application 
as required by Ord. LIT., r. 4. 

Upon the construction of the Rules, Ord. 
XXXVI., r. 64, is independent of Ord. LII., r. 4, 
& the notice of motion was sufficient under the 
former rule. It was, however, convenient that the 
notice of motion should apprise the respondent 
of the ground on which it was sought to vary the 
report ; but in the present case it appeared that 
this had been sufficiently done (Kekkwich, J.). — 
SCHEIDGES V. Williams, [1893] W. N. 158. 

2276. Reference for inquiry to two persons or 
their umpire.] — The action was tried in July, 

1922. The pltf. alleged that he &: the second deft., 
M., were partners in the carpet business of the 
deft. G. The court held that the business was the 
sole property of G., & that the pltf. & M. were 
employed by him on commission, (fe ordered an 
account to be taken of all the dealings & trans- 
actions of the pltf. & M. in respect of the said 
business. Instead of taking the account in 
chambers the parties agreed to an order as follows : 
“ And it is ordered that such account bo taken by 
B. & J., the accountants nominated by the deft. 
G., & the pltf. deft. M., respectively, failing 
an agreement between the said accountants, by a 
chartered accountant to be nominated by the said 
accountants. & the further consideration of this 
action is adjourned with liberty to apply.” The 
two accountants failed to agree, & on March 7, 

1923, they nominated II., who took the account, 

gave liis decision on July 13, 1923, in a document, 

in the form of an award on arbitration, which G.’s 
solicitor filed. On that document being com- 
municated to the pltf., he gave notice of motion 
for July, 1923, to remove it from the tile. The case 
was also in the paper for further consideration. 
The motion & further consideration were ad- 
journed, & were heard on Oct. 16, 1923, together 
with a second motion asking that H.*s award 
should be vai*ied. 

The judge dismissed both motions on the ground 
that the directions in the order for taking the 
account were directions which could not have been 
given except by consent of the parties, that they 
were a submission to the final arbitration so that 
the award could not be questioned in the way 
provided by Ord. XXXVI., r. 64. In arriving at 
that conclusion the judge was wrong. The order 
could have been made by the judge under sect. 14 
of the Arbitration Act, 1889, In my opinion it 
was competent to the judge to direct that the 
account snould be taken by a special referee to be 
agreed upon by the parties. It could make no 
difference that the special referee should be nomi- 
nated by their respective accountants. The judge 
was, therefore, wrong in dismissing the two 


motions (Warrington, L.J.). — Kendjian v. 
Gumuchdjian (No. 1), [1923] W. N. 307, 308 ; 
68 Sol. Jo. 320, C. A. 

2277. Inquiry as to an alleged nuisance.] — ^is 

was an action for an injunction to restrain a 
nuisance, & it was referred to an Official Referee 
for inquiry & report. The referee found there was 
no nuisance. The defts. moved under Ord. XL., 
r. 7, upon a two-days’ notice of motion, that the 
action should be dismissed with costs : — Held : 
Ord. XXXVI., r. 56, was a rule enabling the court 
to give effect to the report of a referee, irrespective 
of the trial of the action, whether further con- 
sideration had not been adjourned, & did not 
apply to a case like the present, where the report 
directed no act to be done, & that a two-days’ 
notice of motion under Ord. XL., r. 7, was therefore 
sufficient. — L arkin v. Lloyd (1891), 64 L. T. 607. 

2278. Notice of motion.] — The court will not 
upon the further consideration of an action go 
into the evidence upon which the referee to whom 
matters in the action have been refeiTed has b^ed 
his report, unless one of the parties has given 
notice of motion to vary the report, or remit the 
matter for re -hearing . — Be Fitton, Hardy v. 
PiTTON (1893), 63 L. J. Ch. 164 ; 70 L. T. 397 ; 
42 W. R. 281 ; 38 Sol. Jo. 129 ; 8 R. 99. 

Computation of time .] — See R. S. C., Ord. 

LXIV., rr. 2, 12, post 

2279. Motion to set aside or for new trial — 
Where application to be made.] — Where there has 
been a trial before an Official Referee, a motion for 
a new trial must be made in the Q. B. D., & not 
in the Court of Appeal. — G ower v, Tobitt (1891), 
39 W. R. 193 ; 7 T. L. R. 182, C. A. 

2280. .] — ^Where in an action in the 

Chancery Division the whole action has been 
referred to an Official Referee for trial, & judgment 
has been entered in pursuance of his direction, an 
appeal from the judgment does not lie to the 
Court of Appeal, but an application to set aside 
the judgment must be made to the judge of the 
Chancery Division to whom the action is assigned. 
— Wynne-Finch V. Chaytor, [1903] 2 Oh. 476 ; 
72 L. J. Ch. 723 ; 89 L. T. 123 ; 52 W. R. 24 ; 19 
T. L. R. 631, C. A. 

J. Coats — Discretion of Referee. 

R. S. C., Ord. XXXVI., r. 66 b. Where the whole of any cause 
or matter is referred to an OfiBcIal Referee under an order of 
Court, he may, subject to any directions in the order, exercise 
the same discretion as to costs as the Court or a Judge could 
I have exercised. 

See, generally. Arbitration, Vol. II., pp. 586, 
603, Nos. 2185 et seq., 2344 et seq, 

2281. Findings of referee equivalent to findings 
of jury.] — An issue in fact & an issue in law were 
raised upon a claim. The pltfs. succeeded on both 
issues before a judge sitting without a jury, Sd he 
ordered judgment to be entered for the pltfs. 
with costs. The defts. appealed on the issue in 
law only. The Court of Appeal ordered that the 
appeal be allowed, & that the judgment in favour 
of the pltfs. be wholly set aside, & that judgment 
be entered for the defts. with costs, including the 
costs of the appeal. No special application was 
made either side as to the costs of the issue of 
fact. On a summons to review taxation, Baxl- 
HACHE, J., held that the taxing master was not 
debarred by the order of the Court of Appeal from 
taxing the pltfs.’ costs of the issue of fact : — Held : 
that the taxing master was bound by the order 
of the Court of Appeal, & the pltfs. were therefore 
not entitled to the costs of the issue of fact. 

No doubt the second sub-section of sect. 16 of 
the Arbitration Act makes the report of the Official 
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Sect, 9. — Assessors, commissioners and referees 
Sub-sect. 3, J .&K. Sects . 1 0 d: 11 .] 

Referee equivalent to the finding of a jury. The 
written report of the Official Referee is therefore 
rightly taken as equivalent to the certificate of 
the associate at a trial at nisi privs, upon which 
judgment ought to be entered strictly according 
to law following the certificate ; so judgment ough1 
to have been entered strictly according to law 
following the report (PmmMORE, L.J.). — Ingram 
& Eoyee, Ltd. v. Services Maritimes du Tr£:- 
PORT, Ltd., [1914] 3 K. B. 28, 36 ; 83 L. J. K. B. 
1128 ; no L. T. 967, 969 ; 12 Asp. M. L. C. 493, 
C. A. 

2282. .] — The pltf. was a traveller in the 

employ of the defts. & was paid by commission. 
After he had left their service he brought an 
action, claiming £103 17a. id. balance due for 
commission, the claim consisting of a number of 
terns. Proceedings were started in the High 
Court under Ord. XIV. The defts. paid a sum of 
money into court, & the claim for the balance was 
eventually referred to an Official Referee. After a 
protracted hearing he found in favour of the pltf. 
for £14 16s. lid., above the total sum paid into 
court by the defts. In respect of several items he 
found in favour of the defts. Counsel for the 
defts. contended that there ought to be no costs, 
but the Official Referee awarded the pltf. his costs, 
& on the High Court scale. An appeal was brought 
gainst that order on the grounds : (1) that the 
items on which the defts. had succeeded were 
separate issues, & that as they had succeeded on 
those, they were entitled to the costs of them ; 
(2) that there were no materials on which the 
Official Referee could exercise his discretion to 
award the pltf. High Court costs. The Divisional 
Court held that the appeal failed on both grounds. 
The decision in Eeid^ Hewitt cQ; Co. v. .Joseph, 
[1918] A. C. 717, constituted an “ issue ” applied to 
the facts of that particular case, & did not lay down 
a general rule that in every action for the balance 
of an account each item is to be regarded as a 
separate issue, carrying its costa. An issue is some- 
thing which goes radically to the whole or to a 
substantial part of the action. As to the second 
ground of appeal, in view of the nature of the 
action, there were materials on which the Official 
Referee could exercise his discretion, & therefore 
the court could not interfere with it : — Held : by 
the Court of Appeal (1) that there was no ground 
for saying that the Official Referee ought not in the 
exercise of his discretion to have awarded the pltf. 
High Court costs. In the circumstances there 
could be no appeal from the Official Referee on that 
point ; (2) that the order of the Divisional Court 
should be varied by directing that the defts. were 
entitled to the costs, if any, of one of the issues 
on which they succeeded. 

A very interesting point arises on the discretion 
of the Official Referee in that respect, & it arises 
from the words of the Arbitration Act of 1889, 
s. 16 (2). Sect. 14 has provided that, in any 
cause or matter if the parties consent, the court 
may order the whole cause or matter to be tried 
before an Official Referee, which is what was done 
in this case ; & then sect. 16 provides that : “In 
all cases of reference to an Official or special 
Refe^ . . . (2) The report or award of any 

Official or special Referee or arbitrator on any such 
reference,*^ which is a reference under the order 
of the court, “ shall, unless set aside by a court or 
a judge, be equivalent to the verdict of a jury ; 
& one would have thought that probably was laid 
down for the purpose of enabling judgment to be 


entered upon it, or for the purpose of providing 
for an appeal in reject of it. But what has 
happened is this : Ord. XXXVI., r. 66b, has 
provided that : “ Where the whole of any cause 
or matter is referred to an Official Referee under 
an order of court, he may, subject to any directions 
in the order, exercise the same discretion as to 
costs as the court or a judge could have exercised,” 
& that refers you to the discretion given to the 
court or judge. The discretion of a court or judge 
varies according as to whether the issues of fact 
have been or are being determined by a jury or 
not, because Ord. LXV., r. 1, begins by giving a 
discretion as to costs to the court or a judge, but 
then there is a proviso that “ Where any action 
... is tried with a jury, the costs shall follow the 
event, unless the judge by whom such action . . . 
is tried, or the court, shall, for good cause, other- 
wise order,” & the suggestion is that as the Official 
Referee is to be considered as the verdict of a jury 
& the Official Referee is given a discretion as to 
costs, he can only ex-ercise his discretion over the 
events which follow from his awards by treating 
them as being equivalents a verdict of a jury, 
the costs must follow the event unless the judge 
for good cause otherwise orders. On the other 
hand, the general provision is what I have read 
under r. 2 of Ord. LXV., which provides : “ When 
issues in fact & law are raised upon a claim or 
counterclaim, the costs of the several issues 
respectively, both in law & fact, shall, unless 
otherwise ordered, follow the event.” It appears 
to me quite plain in tliat part of the rule, the words 
“ unless otherwise ordered ” introduce the full 
discretion of a judge under the first part of Ord. 
LXV., r. 1 ; it is not limited by the words, “ for 
good cause,” & I myself should have no doubt at 
all that an Official Referee was intended to be 
invested with the full discretion of a judge in 
dealing with costs notwithstanding that his awards 
on issues of fact are to be treated as equivalent to 
the verdict of a jury, if it were not for the decision 
of the Oourt of Appeal in the case of Slatford^ v. 
Erlehach, [1912] 3 K. B. 166, where the two Lords 
Justices who are dealing with the case there seem 
to me to treat the matter as though the Official 
Referee could only deal with the costs for good 
cause. It does not seem to have been essential 
to their decision & I do not think the provision 
of Ord. LXV., r. 2, was brought to their atten- 
tion ; indeed, the argument proceeded upon the 
footing that Ord. LXV., r. 1, was the whole of 
it that applied. It docs not seem to me in that 
state of the authorities & the rules to be neces- 
sary to decide whether or not an Official Referee 
has only power to deprive the successful party 
of costs for good cause or whether he must 
exercise the ordinary judicial discretion, because 
I think the facts in this case, even if they show the 
discretion must be only exercised for good cause, 
enable us to make the order which has been indi- 
cated by my Lord. 

The result of that appears to me to be this, that 
the learned Official Referee was wrong in deciding 
that there were not separate issues with separate 
events. I think it is plain now, upon the 
authorities, that the successful party can only 
succeed in getting costs of a separate issue by 
applying to the judge & getting an order to that 
effect ; that is the result of decisions in the Court 
of Appeal, & therefore it was necessary for the 
defts. to apply, & the Official Referee, with great 
respect to him, ought to have dealt with the 
matter & considered it upon the footing of there 
being separate issues (Atkin, L.J.). — Williams v, 
Jones (Stanley) & Co., Ltd., [1926] 2 K. B. 37 ; 
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96 L. J. K. B. 471 ; 134 L. T. 662, 668, 669 ; 70 
Sol. Jo. 463, 0. A. 

2288. Appeal against decision as to costs.] — 

Where the whole of an action is referred by order 
of court to an Ofidcial Referee, without any direction 
as to costs in the order, his decision as to costs 
cannot be appealed against except by his leave. — 
Minister Co. v. Apperley, [1902] 1 K. B. 643 ; 
71 L. J. K. B. 452 ; 86 L. T. 626 ; 60 W. R. 510, 
D. 0. 


K. Court Fees, 

R. S. C., Ord. XXXVI., r. 66 d. In any proceedings before an 
OUlcial Referee or Master in whicli the party by whom the fees 
prescribed by the Orders as to Court fees are payable is repre- 
sented by a solicitor, if the fees or any part of the fees payable 
under the said Orders are not paid as therein prescribed, the 
Court or a Judge may upon the application of the Omcial 
Solicitor by summons, and upon a report signed by the Official 
Referee or Master stating the amount of the unpaid fees, order 
the said solicitor of the said party forthwith personally to pay 
the said amount in the manner prescribed by the said Orders, 
and to pay the costs of the Official Solicitor of the application. 

2284. Appeal adjourned — Till fees paid.] — On an 

appeal by pltf. from a judgment of the Official 
Referee in favour of deft, the court adjourned the 
appeal until the court fees, as stated in the Official 
Referee’s report, were paid by pltf.’s soheitors. — 
Warton V, Woolwich Equitable Society (un- 
reported), Yearly Supreme Coxirt Practice. 


Sect. 10.— WRIT OF INQUIRY. 

R. S. C., Ord. XXXVI., r. 66. Tlic provisions of Rules 14, 15, 
19, 34, 35, 30, and 37 of this Order shall, with the necessary modi- 
fications, apply to an inquiry, pursuant to a writ of inquiry. 

Form.] — See Appendix J., No. 8, Yearly Supreme 
Court Practice. 

2285. Under Juries Act, 1918.] — Sect. 2 of the 
.Juries Act, 1918, enacts that a writ of inquiry 
shall not issue without the leave of the court or a 
judge, provided that when the claim is in respect 
of (amongst other things) slander, either party 
shall, on application in accordance with rules of 
court, be entitled to insist on the issue of a writ 
of inquiry. By r. 6a of the Rules of the Supremo 
Court (Juries Act), 1918, “the appheation shall be 
made ’’ by a summons. 

In an action of slander the deft, did not enter 
an appearance, & the pltf. signed interlocutory 
judgment, without taking out a summons for 
leave to issue a writ of inquiry lodged a praecipe, 
& a writ of inquiry was issued from the district 
registry office to the sheriff to assess the damages 
with a jury. The deft, took certain steps in the 
action alter he became aware that the writ of 
inquiry had been issued without a summons. The 
jm’y assessed the damages at £6, & judgment was 
entered for the pltf. for that amount. 

The deft, appealed to the Court of Appeal, 
claiming that the verdict given & judgment 
directed on the trial before the under-sheriff 
should be set aside & a new trial had or judgment 
entered for the deft., on the ground that the writ 
of inquiry was issued without leave & that the 
proceedings before the under-sheriff were nuU & 
void ; — Held : the appeal should be dismissed. 
The deft.*s real application was not for a new trial 
or judgment, but to have the writ of inquiry set 
aside, & his proper procedure was by an applica- 
tion in the King’s Bench Division ; it was not a 
case in which the court should exercise any 
jurisdiction which it might have over the verdict 
& judgment obtained by the pltf. Further, the 


omission to take out a summon was a mere 
irregularity within Ord. LXX., which was capable 
of being waived & had been waived by the deft. — 
Smythe V, Wiles, [1921] 2 K. B. 66 ; 90 L. J. 

K. B. 1278 ; 124 L. T. 688 ; 37 T. L. R. 266 ; 
66 Sol. Jo. 258, C. A. 

Under Tithes Acts.] — See Ecclesiastical Law, 
Vol. XIX., p. 494, No. 3603. 

2286. Application for new trial.] — Where there 
has been a trial before the under-sheriff & a jury 
for the assessment of damages in an action in the 
High Court, an application for a new trial must be 
made, under sect. 1 of the Supremo Court of Judi- 
cature Act, 1890 [see, now. Judicature Act, 1925, 
8. 30 (1)], to the Court of Appeal, & not to a 
Divisional Court. — Radam’s (William) Microbe 
Killer Co. v. Leather, [1892] 1 Q. B. 85 ; 61 

L. J. Q. B. 38 ; 65 L. T. 604 ; 40 W. R. 83 ; 8 
T. L. R. 68 ; 36 Sol. Jo. 59, C. A. 

Service of notice of inquiry.] — See Ord. LXVII., 
rr. 2, 4, Part LXXXVlll., Sects. 2 and 4, post. 


Sect. 11.— REFERENCE AS TO DAMAGES. 

R. S. C., Ord. XXXVI., r. 57. In every action or proceeding 
in the King*H Bench DiviHiun in which it shall appear to the 
Court or a Judge tiiat the amount of damages sought to be 
recovered is substantially a matter of calculation, it shall not be 
necessary to issue a writ of inquiry, but the Court or a Judi 
may direct tliat tlie amount for wliich final judgment is to V . 
entered siiall be ascertaiued by an officer of the Court, and the 
attendance of witnesses and the production of documents before 
such officer may be compelled by subpogna, and such officer may 
adjourn the inquiry from time to time, and shall Indorse upon 
the order for referring the amount ol damages to him the amount 
found by iiim, and shall deliver the order with such indorsement 
to the person entitled to the damages, and such and the like 
proceedings may thereupon be had as to taxation of costs, 
entering judgment, and otherwise, as upon the finding of a jury 
upon a writ of inquiry. 

r. 57a. The direction In Rule 67 

mentioned may bo made to any one of the Official Referees, or 
to the Official Referee in rotation ; and in such case the powers 
given by the said Rule to the Officer of the Court therein men- 
tioned shall be exercised by such Official Referee ; and the 
)rovisions of the Rules as to the distribution of business among 
-he Official lielerees shall apply to directions given imder 
Rule 57. 

r. 58. Where damages are to be 
assessed in respect of any continuing cause of action, they shall 
be assessed down to the time of the assessment. 

2287. County Courts Act, 1919 (c. 73), s. 11 — 
Operation after assessment.] — What happened in 
this case was that the parties agreed to take the 
case before Master Chitty for the ascertainment 
of the damages, & he, acting in accordance with 
Ord. XXXVI., r. 67, indorsed on the order referring 
the amount of damages to him, the amount found 
by him, & then delivered the order with that 
indorsement to the person entitled to the damages. 
The master’s indorsement was made on Nov. 29, 
^ & the paities apphed to Rowlatt, J., on Nov. 30 
* before the final entry & completion of the judg- 
ment, v/hich took place on Dec. 2. 

Upon that application Rowlatt, J,, came to the 
conclusion that, inasmuch as his judgment given 
at the trial involved further proceedings in execu- 
tion of the judgment, it was a case where liberty 
to apply was implied, & on that he made an order 
for costs on the High Court scale. There seems to 
be something to be said for that course, but I prefer 
to decide the point on another ground, namely, 
that imtil the amount of damages was found, 
s. 11 of the County Court Act, 1919, did not come 
into play (Lord Hanworth, M.R.). — Light v. 
West (William) & Sons, Ltd., [1926] 2 K. B. 238 ; 
96 L. J. K. B. 657 ; 134 L. T. 693 ; 42 T. L. R. 
311 ; 70 Sol. Jo. 404, C. A. 
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Sect, 1 1 . — Reference as to damages. Part XXXV III* 
Sects, 1, 2 8 : Sub-sects. 1, 2, 3 <£: 4. Sects. 

4 <6: 5 : Sub-sects. 1, 2, 3, 4, 6, 6 7. Sects. 6, 

7 8 ; Sub-sects. I <& 2.] 

2288. Continuing cause of action.] — With refer- 
ence to damages in a common law action of tort 
the devisee, of course, could not recover them ; 
they would form part of the personal estate & 
belong to the executors. Formerly the damages 
in a common law action were only damages down 
to the date of the writ, but under the existing 
lules, Ord. XXXYl., r. 68, it is provided that in 
respect of any continuing cause of action, they 
shall be assessed down to the time of the assess- 
ment, so that the late pltf. could have recovered 
the common law damages down to the time of the 
assessment, & would not have been confined, as she 
would have been imder the old practice, to damages 
down to the date of the writ (Chitty, J.). — Jones 
V. SiMES (1800), 43 Ch. D, 607 ; 69 L. J. Ch. 351 ; 
62 L. T. 447. 

2289. .] — There is in this wi'it a claim for 

damages, & under Ord. XXXVI., r. 58, “ Where 
damages ai’e to be assessed in respect of any 
continuing cause of action, they shall be assessed 
down to the time of the assessment.” 

Consequently, if it is proved at the trial that 
there has been a breach of the contract imder which 
the premises are held before action brought, con- 
tinuing at the time when the action is brought, & 
down to the trial, damages may be assessed down 
to not only the issue of the writ, but to the time 
of assessment (Stirling, J.). — Head v. Wotton, 
[1893] 2 Ch. 171 ; 02 L. J. Ch. 481 ; 08 L. T. 209 ; 
41 W. R. 650 ; 37 Sol. Jo. 286. 

2290. .] — “ A continuing cause of action,” 

within the meaning of Ord. XXXVI., r. 58, is a 
cause of action arising from the repetition of acts 
or omissions similar to those in respect of which 
the action is brought. 


The pltf. brought an action against the defts. 
for permitting sewage to fall into & pollute a 
stream running through the pltf.'s land, & obtained 
judgment for a perpetual injunction & for damages. 
The defts. continued to pollute the stream, & three 
years after the judgment the chief clerk assessed 
the damages sustained by the pltf., carrying the 
assessment down to the date of his certificate : — 
Held : there was a continuing cause of action 
within the meaning of Ord. XXXVI., r. 58, & the 
damages were rightly assessed down to the time of 
the assessment. — Hole v. Chard Union, [1894] 
1 Ch. 293 ; 03 L. J. Ch. 469 ; 70 L. T. 52 ; 38 
Sol. Jo. 113 ; 7 R. 84, C. A. 

2291. .] — In assessing the damages recover- 
able by a surface owner for subsidence owing to the 
working of minerals under or adjoining his pro- 
perty, the depreciation in the market value of the 
property attributable to the risk of future subsi- 
dence must not be taken into account. To recover 
damages the surface owner must wait until the 
damage or injury caused by subsidence has hap- 
pened. — West Leigh Colliery Co., Ltd. v. Tun- 
NICUFFE & Hampson, Ltd., [1908J A. C. 27 ; 77 
L. J. Oh. 102 ; 98 L. T. 4 ; 24 T. L. R. 146 ; 62 
Sol. Jo. 93, H. L. ; reversing S.C. sub nom. Tunni- 
cuFFE Hampson, Ltd. v. West Leigh Colliery 
Co., Ltd., [1900] 2 Ch. 22, C. A. 

2292. ,] — If matters subsequent to the 

date of the commencement of the action or pro- 
ceeding are to be taken into account, it must be 
by virtue of some special provision or rule, such 
as Ord. XXXVI., r. 68, under which damages in 
respect of a continuing cause of action are to be 
assessed down to the time of assessment (Lord 
Hanworth, M.R.). — Re Keystone Knitting 
Mills’ Trade MAiiK, [1929J 1 Oh. 92, 104 ; 97 
L. J. Cli. 310 ; 140 L. T. 9 ; 45 R. R. C. 421, 
0. A. 

Secy furthcfy Damages, Vol. XVll., p. 91, Nos. 
89-91. 


Part XXXVIII.— Trial of Matrimonial Causes at Assizes. 


Sect. 1.— IN GENERAL. 

R. S. C., Ord. XXXViA., r. 1. When the pleadings and pro- 
ceedings in any Matrimonial cause of a class wlUch may be 
heard or tried and determined by a Commissioner acting under 
a Commission of Assize are referred to a Registrar in accordance 
with Rule 30 of the Matrimonial Causes Rules, 1924, the applica- 
tion for the Registrar’s Certificate shall, In addition to the 
information which it is required to contain in accordance with 
the existing practice, specify whether it is desired to set the 
cause down for hearing or trial at the Royal Courts of Justice 
in London, or at one, and if so which of the towns in these 
Rules hereafter specified as being a town at which matrimonial 
causes may be heard or tried. 

Seey generally. Husband & Wife, Vol. XXVII., 
pp. 262, Nos. 2312 et seq. 

Matrimonial Causes Rules.] — See Yearly Supreme 
Court Practice. 


Sect. 2.— UNDEFENDED CAUSES. 

R, S. C., Ord. XXXViA., r. 2. In undefended causes the place 
of hearing shall be determined by the Redstrar upon considera- 
tion of the petition and of any information in relation to the 
cause which he may require. 


Sect. 3.— DEFENDED CAUSES. 

Sub-sect. 1. — Notice of Place Where Trial 
Desired. 

R. S. C., Ord. XXXVlA., r. 3. In defended causes : — 

(a) The petitioner shall eight days before application Is made 
under Rule 80 give notice to such of the parties as have 
entered appearance of the place at which it is desired 
that the hearing or trial shall take place and shall 
lodge with the application a certificate that such 
notice has been given. 


Sub-sect. 2. — Party not Consenting to Place 
OF Hearing or Trial. 

R. S. C., Ord. XXXViA., r. 8. (f>) Any such party who does 
not consent to the place of hearing or trial specified in the notice, 
may, wltliin the aforementioned period, apply to tlie Registrar 
by summons, and the Registrar shall thereupon fix the place 
of hearing or trial, and in so doing shall have regard to the 
clrcuxnstaDces of the case, including the convenience of the 
parties and their witnesses, costs, the date at which the hearing 
or trial can take place, and the relative facilities for hearing or 
trial in London or at the Assizes, and the burden imposed on 
jurors. 
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Sub-sect. 3. — Registrab’s Certificate — Trial 
AT Place Specified. 

R. S. C., Ord. XXXViA., r. 3. (c) If within the aforementioned 
I^riod no application has been made to vary, the Registrar 
shall, subject to the provisions of Rule 30 of the Matrimonial 
Causes Rules, 1924, issue together with the Certificate that the 
pl^eadings and proceedings in the cause are correct, a direction 
that the cause shall be heard or tried at the place specified in 
the notice. 


Sub-sect. 4. — Variation of Place by Registrar. 

R. S. C., Ord. XXXVIa,, r. 3. {d) The Registrar may, subse- 
quently to the aiorcmentioiH'd period, vary an Order as to the 
place of hearing or trial upon special cause being shown on a 
summons issued by any party to the suit. 


Sect. 4.- ASSIZE TOWNS. 

R. S. C., Ord. XXXVIa., r. 8. The towns at which divorce 
business may bo taken at the assizes shall be Birmingham, 
Bodmin, Bristol, Caernarvon, Cardiff (or Swansea when the 
Glamorgan Assizes are held at Swansea), Carlisle, Carmarthen, 
Chester, Derby, Durham, Exeter, Gloucester, Ipswich, Leeds, 
Leicester, Lewes, Lincoln, Liverpool, Manchester, Monmouth, 
Newcastle, Norwich, Nottingham, Shrewsbury, Winchester and 
York. 


Sect. 5.— CAUSE UST. 

Sub-sect. 1. — Registrars to Supply Informa- 
tion. 

R. S. C., Ord. XXXVIa., r. 4. (1) WIktc the place fixed for 
hearing or trial is one ot the towns specified in Rule H of this 
Order (in this Order railed tlie assize town), tlic Registrars ot 
the Registries in which causes to be heard or tried at tlic assize 
town are proceeding shall Iroin tinu' to time lurnish to (lie 
Associate of the Circuit on which the assize town is, such 
Information with regard to the number of the causes as the 
Associate may require ; and shall, fourteen days belore Com- 
mission Day at the assize town turnish to the Associate three 
numbered lists of the causes iiroceeding in their Registries set 
down for hearing or trial at the assize town showing (1) tlie 
undefended causes for hearing belore a .Judge alone, (2) the 
defended causes for hearing before a Judge alone, and (3) the 
defended causes for trial by a Judge with a jury, distinguishing 
those which are to be tried with a Common J ury and a Special 
Jury respectively. 


Sub-sect. 2. — Order of Causes. 

R. S. C., Ord. XXXVIa., r. 4. (2) The causes shall be entered 

In each list, in the order in which they are set down for hearing 
or trial. 


Sub-sect. 3. — Computation. 

R. S. C., Ord. XXXVIa., r. 4. (3) The Associate shall, in 
making up the lists of causes for trial at the assize town enter 
the matrimonial causes together with the other causes, placing 
matrimonial causes proceeding In the Principal Probate Registry 
before matrimonial causes proceeding In District Registries, 
and placing the matrimonial causes at the end of the lists of 
Special Jury Causes, Common Jury Causes and Non- Jury 
Causes respectively unless the Judges or one of the Judges 
going upon the Circuit shall otherwise direct, and If such Jud^ge 
shall otherwise direct shall enter the same In accordance with 
such direction. 


Sub-sect, 4. — Liverpool and Manchester. 

R. S. C., Ord. XXXVU., r. 4 . (4) Where the assize town Is 
Liverpool or Manchester, the foregoing paragraphs of the Rule 
shall be construed as if the District Registrar of Liverpool or 
Manchester, as the case may be, was substituted for the Associate. 


Sub-sect. 6. — Copies of List. 

R. S. C., Ord. XXXVIa,, r. 4 a. When lists of causes are sent 
to the Associate under Rule 4 of tliis Order, copies of those lists 
shall be sent at the same time from the Registries in which the 
causes are proceeding to the Registry hereinafter indicated (if 
not the same as the Registry In wlilch the causes are proceed- 
ing) : (a) If the assize town is Bodmin, Monmouth or Winchester, 
to the District Registry of the High Court at Truro, Newport 
(Mon.) or Portsmouth, respectively ; (d) if the assize town Is 
Lewes, to the District Probate Registry at Lewes ; (c) in any 
other case to tlie District Registry of the High Court at the 
assize town. 


Sub -SECT. 6. — Notice of Entry of Cause. 

R. S. C., Ord. XXXVIa., r. 4B. No cause shall be entered for 
hearing or trial under the foregoing provisions of this Order less 
than fourteen days from the Commission Day at any town 
except by order made by a Judge of the Probate, Divorce and 
Admiralty Division, and with tlie consent of the Judge going 
upon the Circuit. 


8ub-se(T. 7. — Lists Open for Inspection of 
Public. 

R. S. C., Ord. XXXVIa., r. 6. The lists shall, while in the 
possession of tlie Associate or tiio District Registrar of the 
Jligh Court, as the case may be, bo open for the Inspection of 
the public at all times during office hoius. 


Sect. 0. FORWARDING OF FILE OF PAPERS IN 
CAUSE. 

R. S. C., Ord. XXXVIa., r. 6. (1) The file of papers in a cause 

for liearing or trial at tbc assize town shall be forwarded from 
the Registry not less than seven days before (k)mml88lon Day 
at the assize town in wldch the cause is proceeding to the 
Registry indicated in Rule 4a of this Order (if not the same as 
the Registry in which the cause is proceeding). 


Sect. 7.— ATTENDANCE ON JUDGE. 

R. S. C., Ord. XXXVIa., r, 6. (2) Such officer of the Principal 

Probate Registry ns the President of the Probate Division shall 
from time to time direct or sueh District Registrar or other 
officer of a District Registry of the High Court as the President 
of the Probate Division (with the concurrence of the Lord 
Chancellor) shall trom time to time direct, shall attend the 
Judge of Assize upon the hearing or trial of matrimonial causes 
at the Assizes and shal] draw any decree or order which may be 
made by the Court. 


Sect. 8.— SHORTHAND NOTE. 

Sub-bect. 1. — Shorthand Note at Proceedings, 

R. S. C., Ord, XXXVIa., r. 7. (1) Shorthand notes shall be 
taken of the proceedings at the hearing or trial of any cause 
under these Rules. 


Sub-bect. 2. — Appointment of Shorthand 
Writers. 

R. S. C., Ord. XXXVIa., r. 7. (2) Shortnand wnters snau oe 
appointed from time to time as required for the purposes of 
these Rules by the Lord Chancellor and the President of the 
Probate, Divorce and Admiralty Division for such period and 
on such conditions as they shall think right. 
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Sect. 8. — SJiorthand note: Sub-sects. 2, 3 d? 4, A., 

B., C. & D. Sects. 9 <&: lU. Part XXXIX. 
Sects. 1, 2 d: 3: Sub-sects. 1, 2, 3, 4, 5 d; 6. 
4: Sub-s ect. 1.] 

Sub-sect. 3. — Signing of Note by Shorthand 
Writer. 

R. S. C., Ord. XXXVIA., r. 7. (3) Tho Shorthand Writer shall 
sign tlie shorthand note taken by him of any such proceedings 
and certify It to be a complete and correct shorthand note of 
those proceedings, and shall retain the note unless he is directed 
by the Senior Registrar of the Principal Probate Registry to 
forward the shorthand note to him. 


Sub -SECT. 4. — Transcript op Note. 

A. Fumishwg Transcript to Senior Registrar. 

R. S. C., Ord. XXXViA., r. 7. (4) The Shorthand Writer shall, 
on being so directed by the Senior Registrar, furnish to him a 
transcript of the whole or of any part of the shorthand note 
taken by him in pursuance of these Rules. 

B. Famishing Transcript to Parties. 

R. S. C., Ord. XXXVIA., r. 7. (5) The Shorthand Writer shall 

furnisli to any party entitled thereto a transcript of the whole 
or oi any part of the shorthand note for which any such party 
makes application on payment by that party to the Shorthand 
Writer of his cliarges on such scale as the Treasury may fix, 
but, save as aforesaid, shall not furnish the shorthand note or 
any transcript of the whole or any part of the shorthand note 
to anyone. 

(6) The parties entitled to require from a Shorthand Writer a 
transcript of the shorthand note or any part thereof shall be the 
petitioner, or any party who at any time has appeared or inter- 
vened in the suit, and tho King’s Proctor. 

C. Who May Make. 

R. S. C., Ord. XXXViA.. r. 7. (7) Where under these rules a 
transcript of the whole or of any part ol any shorthand note 


Part XXXIX 


Sect. 1.— viva VOCE IN OPEN COURT. 

R. S. C., Ord. XXXVII., r. 1. In the absence of any agreement 
in writing between the solicitors of all parties, and subject to 
these Rules, the witnesses at the trial of any action or at any 
assessment of damages shall be examined viv& voce and in open 
Court, but the Court or a Judge may at any time for sufficient 
reason order that any particular fact or facts may bo proved 
by affidavit, or that the affidavit of any witness may be read 
at the hearing or trial, on such conditions as the Court or Judge 
may think reasonable, or that any witness whose attendance In 
('ourt ought for some sufficient cause to be dispensed with be 
examined by interrogatories or otherwise before a commissioner 
or examiner ; provided that, where it appears to the Court or 
J udge that the other party bond fide desires the production of a 
witness for cross-examination, and that such witness can be 
produced, an order shall not be made authorising the evidence 
of such witness to be given by affidavit. 

[New Procedure List, see R. 8. C., Ord. XXXVIIIa., r. 8 
(2)(i), PartXCIV., 

2293. Whether essential.] — The practice of the 
High Court, past & present, as to hearing motions 
on affidavits k> taking evidence before special 
examiners or the examiners of the court, shows 
that there is nothing universally essential in the 
judge’s seeing & hearing the witnesses for himself 
(Hamilton, L.J., dissenting). — K. v. Local 
Government Board, Ex p, Arlidge, [1914] 1 
K. B. 160, 191 ; 83 L. J. K. B. 86, 103 ; 109 L. T. 
661, 661, 662 ; 78 J. P. 25, 31 ; 30 T. L. R. 6, 9 ; 
11 L. G, B. 1186, C. A. ; on appeal^ sub nom. Local 
Government Board v. Arlidge, [1915] A. C. 
120, H. L. 

Bankruptcy proceedings.] — See Bank- 
ruptcy, infra. 


is required, that transcript may be made by the Shorthand 
Writer who took and certified the shorthand note, or by such 
other competent person as the Senior Registrar may approve. 

D. When Required for any Appeal or by the Court. 

R. S. C., Ord. XXXVU., r. 7. (8) Where a transcript of the 
whole or any part of the shorthand note is required, in the case 
of any appeal, for the use of tho Divisional Court or Court of 
Appeal, or, in the case of an intervention by the King’s Proctor, 
by the Court, the transcript shall be typewritten and verified 
by the person by whom it is made by a statutory declaration 
to the effect that the transcript Is a correct and complete tran- 
script of tho whole of the shorthand note, or of such part as 
may be required, purporting to have been taken, signed and 
certified by the Shorthand Writer by whom It was taken. 


Sect. 9.— return OF FILE OF PAPERS IN CAUSE 
AFTER TRIAL. 

R. S. C., Ord. XXXVlA., r. 6 a. (1) After the hearing or trial 
‘of a cause at tine assize town, the Registrar of the Registry to 
which the file of papers in the cause was forwarded under 
Rule 6 of this Order shaR return It to the Registry in which 
the cause Is proceeding, together with any documentary evidence 
which may have been produced and not ordered to be handed 
out, and the notes made by the officer attending the Judge, and 
the decree or order drawn by him for signature by the 
Registrar. 


SEcn. lO.—SIGNING OF DECREE OR ORDER. 

R. S. C., Ord. XXXViA.. r. 6 a. (2) The decree or order shall 
be signed, where the cause Is proceeding in the Principal Probate 
Registry, by one of the Registrars of that Registry, and, where 
it is proceeding in a District Registry, by tho Registrar of that 
Registry. 


— Evidence. 

Admiralty proceedings.] — See Sect. 3, sub -sect. 6, 
post. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vols. IV. & V., pp. 509-516, 621-623, Nos. 4606- 
4679, 5592-5012. 

Viva voce evidence — ^Necessity for leave.] 

See Bankruptcy, Vol. IV., p, 610, Nos. 4613-4619. 

Refusal to give evidence.] — See Bank- 
ruptcy, Vols. IV. & V., pp. 109, 611, 612, 618- 
619, 623 et seq., Nos. 976-977, 5489-5499, 5559- 
5572, 5613 et seq. 

Evidence on petition.] — See Bankruptcy, 

Vol. IV., pp. 143, 144, Nos. 1332-1343. 

Evidence on public examination.] — See 

Bankruptcy, Vol. V., pp. 610-614, Nos. 6474-5616. 

Evidence on private examination.]— 

Bankruptcy, Vol. V., pp. 618-621, Nos. 5552- 
5591. 

Action by trustee,] — See Bankruptcy, 
Vol. V., pp. 988-990, Nos. 8083-8094. 

Competency of witness.] — See Evidence, Vol. 
XXII., pp. 388-392, Nos. 3974-4010. 

Cross-examination.] — See Evidence, Vol. XXII., 
pp. 459-463, Nos. 4803-4860. 

Power of Judge to disallow vexatious ques- 
tions.]— B. S. C., Ord. XXXVI., r. 38, p. 663, 
ante. 

Privilege of witness.] — See Evidence, 
Vol. XXII., pp. 392-420, Nos. 4011-4316. 

Matter incriminating witness.]— 

Evidence, Vol. XXII., pp. 398-399, 403-404, Nos. 
4062-4069, 4108-4117. 
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Questions tending to show adultery.] — 

See Husband & Wife, Vol- XXVII., pp. 430-432, 
Nos. 4383-4403. 

Who may cross-examine.] — See Evidence, 

Vol. XXII., p. 461, Nos. 4828-4834. 

Examlnation-in-chlef.]— Evidence, Vol. 
XXII., pp. 457-459, Nos. 4783-4802. 

Hostile witness.] — See Evidence, Vol. 

XXII., pp. 482-487, Nos. 6077-5134. 

Expert witness.]— Evidence, Vol. XXII., 
pp. 127-128, 608-516, Nos. 1031-1035,. 5397-5483. 

Further evidence.]— Evidence, Vol. XXII., 
pp. 476-482, Nos. 5021-5070. 

Re-examination.]— .S'ee Evidence, Vol. XXIT., 
pp. 463-465, Nos. 4861-4872. 

Recalling witness.] — See Evidence, Vol. 

XXII., pp. 476, 478, Nos. 5022-5026, 5033, .5034, 
5037. 

Re-establishing credit of witness.] — See 

Evidence, Vol. XXII., pp. 491-492, Nos. 5202- 
5208. 

Refusal to be examined.] — See Evidence, Vol. 
XXII., p. 476, Nos. 5018-5020. 

Revenue proceedings.] — See R. 8. C., Ord. 
LXVIII., Part LXXXIX., post 
Trade marks.] — See Trade Marks, Vol. XLIII., 
pp. 189, 190, Nos. 387, 388. 

Witness called by Judge or arbitrator.]— 
Arbitration, Vol. II., p. 437, Nos. 868-869 ; 
Evidence, Vol. XXII., p. 465, Nos. 4873-4875. 

Witness ordered out of court.] — See Evidence, 
Vol. XXII., pp. 455-457, Nos. 4749-4782. 


Sect. 2.— ORDER FOR EXAMINATION. 

Examination of witnesses.] — See Sect. 5, post. 
Examiners of the court.] — See Sect. 8, post. 


Sect. 3.— BY AFFIDAVIT. 

Sub-sect. 1. — In Generaj.. 

[New Procedure List, see ii. s. c., ord, xxxviiia., r. 8 
(2) ( j), Part XCIV., post.] 

By order of court — Time when order made.]— 

See Evidence, Vol. XXII., pp. 521-522, Nos. 
5563-5667. 

Cases where order made.] — See Evidence, 
Vol. XXII., pp. 521, 522, 527, Nos. 5556-5562, 
5569-5572, 5625. 

Unless witness required for cross-examina- 
tion.] — See Evidence, Vol. XXII., p. 627, Nos. 
5626-5627. See, also, Part XL., Sect. 1, post 
By consent.] — See Part XL., Sect. 4, sub-sect. 1, 
post. 

Admissibility of affidavits — When no cross- 
examination.}— Evidence, Vol. XXll., pp. 
525, 626. Nos. 5607-5614. 

Afddavits sworn in previous stage.] — See 

Evidence, Vol. XXII., pp. 526, 627, Nos. 5616- 
5627. 

Affidavits in different causes.] — See Evi- 
dence, Vol. XXII., pp. 627-629, Nos. 6628-6650. 

Cross-examination.] — See Evidence, Vol. XXII., 
pp. 623-526, Nos. 5583-5600. 

Withdrawal of affidavit to avoid cross- 

examination.] — See Evidence, Vol. XXII., p. 526, 
Nos. 6601-5606. 

Preparation, form, etc.] — See Part XL., Sect. 2, 
post, 
p.p. — 19 


Sub-sect. 2. — ^Bankruptcy Proceedings. 

Necessity for affidavit.] — See Bankruptcy, Vol. 
IV., p. 512, No. 4639. 

Leave for viva voce evidence.] — See Bank- 
ruptcy, Vol. IV., p. 610, Nos. 4613-4619. 

Cross-examination.] — Bankruptcy, Vol. IV., 
p. 614, Nos. 4666, 4066. 

Admissibility & proof.] — See Bankruptcy, Vol. 
IV., pp. 612-616, Nos. 4640-4079. 

Affidavits in different causes.] — See Bank- 
ruptcy, Vol. IV., pp. 513-514, Nos. 4640, 4641, 
4663, 4666, 4660, 4662, 4664. 

Actions by trustees.] — See Bankruptcy, 

Vol. V., pp. 988-990, Nos. 8083-8094. 


Sub-sect. 3. — ^Probate Proceedings. 

See Evidence, Vol. XXII., p. 522, Nos. 5569- 
5572. 


Sub-sect. 4. — Commercial List. 

See Evidence, Vol. XXII., p. 522, No. 5568. 


Sub-sect. 5. — Divorce Proceedings. 

See Husband & Wifp:, Vol. XXYII., pp. 437- 
439, Nos. 4468-4499. 


Sub-sect. 6. — Admiralty Proceedings. 

R. S. C., Ord. XXXVII., r. 2. In default actions in rem^ and 
in relerences in Admiralty actions, evidence may be given 
by ailklavit. 

See Evidence, Vol. XXII., pp. 193, 210, Nos. 
1079, 1081, 1402. 


Sect. 4.--ADMISSroiLITY. 

Sub-sect. 1. — Evidence Taken in ANoraEU 
Cause or Matter. 

R, S. C., Ord. XXXVII., r. 3. An order to read evidence taken 
in another cause or matter shall not be necessary, but such 
evidence may, saving all just exceptions, be read on ex parte 
applications by leave of the Conrt or a Judge, to be obtained at 
the time of making any such application, and in any other case 
upon the party desiring to use such evidence giving two days 
previous notice to the other parties of his intention to read such 
evidence. 

Admissibility of evidence given in former pro- 
ceedings, see Evidence, Vol. XXII., pp. 130-133, 
Nos. 1046-1087. 

2294. Effect of rule — Order to read evidence un- 
necessary.]— R. S. C., Ord. XXXVII., r. 3, has 
only the effect of doing away with the necessity of 
an order to read such evidence & does not affect 
the admissibility of the evidence, in the cause in 
which it is sought to read it. — Printing Tele- 
graph & Construction Co. of Agbncb Havas 
V. Drucker, [1894] 2 Q. B. 801 ; 64 L. J, Q. B. 
68 ; 71 L. T. 172 ; 42 W. R. 674 ; 10 T. L. R. 
641 ; 38 Sol. Jo. 661 ; 9 R. 677, 0. A. 

Admissibility of evidence — Depositions & 
examinations.] — See Evidence, Vol. XXII., pp. 
286-294, Nos. 2726-2814. 



578 PRACTICB, 


Sect. 4. — Admissibility : Sub-sects. 1 & 2. Sect. 5 : 
Sub-sect. 1, A. & B. (a) & (6); sub-sects. 2 <£: 


Proceedings between same parties or 

privies.] — See Evidence, VoL XXII., pp. 288- 
291, Nos. 2744-2782. 

Same issues.] — See Evidence, Vol. 

XXII., pp. 291-292, Nos. 2783-2797. 

Witness dead or imavallable.] — See 

Evidence, Vol. XXII., pp. 292-294, Nos. 2798- 
2814. 

— For what purposes admitted.] — See 

Evidence, Vol. XXII., pp. 294, 296, Nos. 2818- 
2825. 

Admissions in Judicial proceedings.] — See 

Evidence, Vol. XXII., pp. 83-84, Nos. 616-626. 

Affidavits in different causes.] — See Evi- 
dence, Vol. XXII., pp. 527-629, Nos. 6628-6660. 

Awards, judgments, convictions, etc.] — See 

Evidence, Vol. XXII., p. 276, Nos. 2631 et seq. 

Office copies & examined copies of Judicial 

proceedings.] — See Evidence, Vol. XXII., pp. 264, 
256, 256, Nos. 2372-2389, 2397-2417. 

Records of Judicial proceedings.] — See 

Evidence, Vol. XXII., pp. 304-308, Nos. 2943- 
3003. 

Reading evidence in subsequent proceedings in 
same cause.] — See Sect. 6, sub-sect. 21, post. 


Sub-sect. 2. — Office Copies of Filed Docu- 
ments. 

R. S. C., Ord. XXXVII., r. 4. Office copies o£ all writs, records, 
pleadings, and documents filed In tiie High Court of Justice 
shall be admissible in evidence in all causes and matters and 
between all persons or parties, to the same extent as the original 
would be admissible. 

See, generally. Evidence, Vol. XXII., pp. 253, 
Nos. 2366 et seq. 

Judicial proceedings.] — See Evidence, Vol. 
XXII., pp. 264, 255, 256, 304-309, Nos. 2372- 
2389, 2397-2417, 2943-3003. 

Awards.] — See Arbitration, Vol. II., pp. 313, 
314, 582, Nos. 6, 7, 10-14, 2154 ; Evidence, Vol. 
XXII., p. 277, Nos. 2634-2635. 

Bankruptcy proceedings — Production of adjudi- 
cation order under seal of court.] — See Bank- 
ruptcy, Vol. IV., p. 174, No. 1621. 

Convictions.] — See Criminal Law, Vols. XIV. 
& XV., pp. 485, 486, 498-600, 715, Nos. 5307, 
5308, 6483-5510, 7731-7738; Evidence, Vol. 
XXII., pp. 281-282, Nos. 2676 et seq. 

Decrees.] — See Evidence, Vol. XXII., pp. 284- 
285, Nos. 2712-2717, 

Depositions & examinations.] — See Evidence, 
Vol. XXII., p. 294, Nos. 2815-2817. 

Judgments.] — See Evidence, Vol. XXII., pp. 
296-297, Nos. 2834-2858. 

Verdicts.] — See Evidence, Vol. XXII., pp. 310, 
311, Nos. 3023-3025. 

Pleadings.] — See Evidence, Vol. XXII., p. 302, ' 
Nos. 2913-2916. 

Documents.] — See Evidence, Vol. XXII., pp. 
253-256, Nos. 2366-2371, 2390-2396. 

Writs — ^Admissibility & proof.] — See Evidence, 
Vol. XXII., p. 312, Nos. 3042-3047. 


Sect. 5.— EXAMINAHON OF WITNESSES. 

Sub-sect. 1. — Order for Examination. 

A. In General. 

R. S. C., Ord. XXXVII., r. 5. The Court or a Judge may, ia 
any cause or matter where it shall appear necessary for the 


purposes of Justice, make any order for the examination upon 
oath before the Court or Judge or any officer of the Court, or any 
other person and at any place of any witness or person, and 
may empower any party to any such cause or matter to give 
such deposition in evidence therein on such terms, if any, as 
the Court or a Judge may direct. 

[New Procedure List, see R. s. C., Ord. XXXVIIIa., r. 8 
(2)(i), Part XCIV.,pofie.] 

Discretion of court to order.] — See Evidence, 
Vol. XXII., pp. 666-607, 678, Nos. 6170-6180, 
6300-6301. 

On ex parte application.] — See Evidence, 

Vol. XXII., pp. 667, 668, Nos. 6181-6183. 

By whom ordered.] — See Evidence, Vol. XXII., 
pp. 668-569, Nos. 6184-6201. 

Application for order — Forms.]— /See Sect. 5, 
sub-sect. 1, B., post. 

Before examiner or under commission.] — See 

Evidence, Vol. XXII., pp. 686, 687, 600, Nos. 
6446, 6633. 

In what proceedings ordered.] — See Evidence, 
Vol. XXII., pp. 569, Nos. 6202 et seq. 

2295. Necessity for pending cause or matter.]— 

When the provisions of Ord. XXXVll., which is 
headed “ Evidence generally,’" are looked at, it 
will be found that r. 1 provides in effect that 
witnesses at the trial of any action or at any 
assessment of damages shall be examined vivd voce 
& in open court, as a general rule, subject to certain 
exceptions ; & then, after certain intervening 

rules relating to evidence, r. 5 provides for the 
case where it is thought necessary for the purposes 
of justice that evidence should be given otherwise 
than vivd voce, viz. by taking the examination of 
the witness otherwise than at the trial, & allowing 
the deposition so taken to be afterwards given in 
evidence. It is impossible, as it seems to me, to 
avoid seeing that this provision applies only to 
the examination of witnesses in matters where 
there is a pending litigation between contesting 
parties. The whole scope of the order is confined 
to cases where testimony is to be obtained for the 

urposes of an action, or matter analogous thereto, 

etween litigating parties. That this is so is clearly 
shown by the part of the order relating to per- 
petuation of testimony. If there could be a case 
in which it might appear permissible to examine 
witnesses for the purpose of discovery, though no 
litigation were actually pending, the case where 
the perpetuation of testimony becomes necessary 
would seem to be one ; but it is provided by Ord. 
XXXVll., r. 37, that witnesses shall not be sum- 
moned to perpetuate testimony unless an action 
has been commenced for the purpose (Cave, J.). — - 
lie Hewitt, Ex p. Hewitt (1886), 15 Q. B. D. 
159, 163 ; 64 L. J. Q. B. 402 ; 53 L. T. 156 ; 2 
Morr. 184, D. C. 

At what stage of proceedings ordered.] — See 

Evidence, Vol. XXII., pp. 670-672, Nos. 6211- 
0238. 

Grounds for grant or refusal of order.] — See 

Evidence, Vol. XXII., pp. 572-681, Nos. 6239- 
6362. 

Proof of grounds for order.] — See Evidence, 
Vol. XXII., pp. 682-584, Nos. 6363-6412. 

Order subject to terms.] — See Evidence, Vol. 
XXII., pp. 584-586, Nos. 6413-6431. 

Before any officer of the court ** — Examiners 
of the court.] — See Sect. 8, post* 

** Or any other person ’’ — Special examiners or 
commissioners.] — See Evidence, Vol. XXII., 
pp. 580-687, Nos. 6432-6457 ; Husband & Wife, 
Vol. XXVII., p. 440, No. 4621. 

Evidence on commission.]— Sub- 
sect. 2, post. 

At any place."]— Evidence, Vol. XXII., 
pp. 526, 526, 676, 687, 594, 695, 601, Nos. 6610, 
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6286-6301, 6446-6447, 6462-6467, 6646-6664, 
6636-6687. 

“ Of any witness or person.”] — See Evidence, 
Vol. XXII., pp. 668, 688, Nos. 6183, 6463, 6466. 

Parties resident or going abroad.] — See 

Evidence, Vol. XXII., pp. 676-678, Nos. 6286- 
6301. 

“ Giving depositions in evidence.”] — See Sub- 
sect. 14, poet, 

2296. Right to issue subpcena unaffected.] — The 

Judicature Act has an express provision that the 
old practice remains except so far as it is altered 
by that Act & the new rules. Is this practice 
altered by the Act & the new rules ? The only 
rule referred to is r. 4 of Ord. XXXVII. 

I should have said, without the repetition of 
the word “ any ” so often in that clause, that it 
plainly was intended to be an enabling clause to 
provide for the taking of evidence in cases where 
the ordinary practice did not provide for it, & it 
gave the court power to take evidence, the 
examiner to take evidence de bene esse where for 
the moment the cause was not at issue, & you 
wani^d evidence for the hearing, & in like cases. 
But it is attempted hero to read that as restrictive, 
as though it had abolished (although it does not 
refer to it) the old practice of taking evidence 
after the hearing which was expressly provided 
for by these sections which I have read of 16 & 16 
Viet. c. 86, & had substituted for that old practice 
the necessity of getting the leave of the court. I 
think it is very unreasonable to suppose so, par- 
ticularly when you consider that the consequence 
would be that these sections referring to the 
taking of evidence vivd voce would not restrict 
parties in the position of this pltf. from putting 
in evidence by affidavit, but would restrict them 
from putting in vivA voce evidence on a svtbpcena. 
I cannot conceive that that is the meaning. To 
my mind it plainly is not the meaning (Kay, J.). — 
Raymond v. Tapson (1882), 22 Ch. D. 430, 432, 
433 ; 48 L. T. 403. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. V., pp. 614, Nos. 5517 et seq. 

Company proceeding.] — See Companies, Vol. X., 
pp. 869-871, 891, Nos. 5891-5908, 6066 et seq. 


B. Forms. 

(a) Examination by Examiners of the Court and 
Special Examiners. 

Summons to examine witness — Appendix K., 
No. 34a.]— aS'cc Yeai’ly Supreme Court Practice. 

Order for examination — Appendix K., No. 35.] — 
See Yearly Supreme Court Practice. 

Requisites of order.] — See Evidence, Vol. 

XXII., p. 601, Nos. 6636-6640. 

Appointment of examiners — Appendix K., Nos. 
35a-35bb.] — See Yearly Supreme Court Practice. 


(6) Examination under Commission. 

n. S. C., Ord. XXXVII., r. 6. An order for a roramisBion to 
examine witnesses shall be in the Form No. 36, in Appendix K., 
and the writ of commission shall be in the Form No. 13 in 
Appendix J., with such variations as circumstances may 
require. 

Appendix J., Form No. 13.] — See Yearly Supreme 
Court Practice. 

Appendix K., Form No. 36.] — See Yearly Supreme 
Court Practice. 

Summons for commission — Appendix K., No. 
36c.] — See Yearly Supreme Court Practice. 

What must be shown.] — See Evidence, 

Vol. XXII., pp. 692, 600, Nos. 6611-6613, 6634, 


Order for commission — Requisites of.] — See 

Evidence, Vol. XXII., p. 691, Nos. 6622-6632. 

Form of commission — Requisites of.] — See Evi- 
dence, Vol. XXII., pp. 687, 693, 694, Nos. 6467, 
6633-6644. 

Request in lieu of commission.] — See Sub-sect. 3, 
infra. 


Sub-sect. 2. — Examination on Commission. 

Order for examination on commission.] — See 

Sub-sect. 1, ante. 

Notice of commission.]— See Evidence, Vol. 
XXII., pp. 592, 693, Nos. 6514-6612. 

Time allowed for commission.]— Evidence, 
Vol. XXII., p. 595, Nos. 6565-6563. 

Effect of order.]— Evidence, Vol. XXII., 
p. 695, Nos. 6664-6565. 

Remuneration of commissioner.] — See Evidence, 
Vol. XXII., pp. 595, 696, Nos. 6566-6576. 

Misconduct of commissioner.] — See Evidence, 
Vol. XXII., pp. 596, 597, Nos. 6577-6585. 

Suppression of depositions.] — See Evidence, 
Vol. XXII., pp. 697, 698, Nos. 6586-6604. 

New commission — When ordered.] — See Evi- 
dence, Vol. XXII., pp. 598-600, Nos. 6606-6630. 

Discharge of order.] — See Evidence, Vol. 
XXII., p. 690, Nos. 0631-6632. 

Production of documents or subject-matter of 
action at examination.] — See Evidence, Vol. 
XXII., pp. 589, 590, Nos. 6481-6189. 

Translation & interpretation of depositions.] — 
See Evidence, Vol. XXII., pp. 590, 591, Nos. 
6490-6496. 

Position of witnesses.]— 8’ce Evidence, Vol. 
XXII., p. 591, Nos. 6497-6503. 

Correction of evidence.] — See Evidence, Vol. 
XXII., pp. 691, 592, Nos. 6604-6510. 


Sub-sect. 3. — Request in liiEU of Commission, 
A. In General. 

R. S. C., Ord. XXXVII., r. 6a. If in any case the Court or a 
Judge shall so order, there shall be Issued a request to examine 
witnesses in lieu of a commission. The Forms 1 and 2 In the 
Appendix hereto shall be used for such order and request 
respectively, with such variation as circumstances may require, 
and may bo cited as Forms 37 a and 37 b in Appendix K. 

Appendix K., Forms 37a & 37b.] — See Yearly 
Supreme Court Practice. 

Issue in addition to order for examination before 
special commissioner.] — See Evidence, Vol. 
XXII., p. 602, No. 6662. 

Issue refused for production of documents alone.] 
—See Evidence, Vol. XXII., p. 602, No. 6663. 

Evidence required must be material.] — See 
Evidence, Vol. XXII., p. 676, No. 6269. 

To what countries issued.] —See Evidence, 
Vol. XXII., p. 602, Nos. 6664-6666. 


B. Examinaiion of Witnesses Abroad. 

R. S. C., Ord, XXXVII., r. 6 b. Where an order Is made for 
the issue of a Request to examine a witness or witnesses in 
Franco, or in any other foreign country with which a Con- 
vention in that behalf has been or shall be made, the following 
procedure shall be adopted : — 

(1) The party obtaining such Order shall file in the Central 
Office an Undertaking in the Form No. 87co in 
Appendix K., which Form may be varied as may be 
necessary to meet the circumstances of the particular 
case in which it is used. 
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Sect* 6. — ExamincUion of wUneeses : Sub’-eed* 3, B . ; 
eub^ecta* 4 5, A*, B* tSc C* ; sub-aecta, 6, 7, 8, 

9, 10, 11, 12, 18, 14<ferl6.3 

(2) Such undertaking shall be accompanied by — 

(a) A Kequest in the Form No. 87000 in Appendix K., 

with such variation as may be directed in the Order 
for the issue thereof, together with a translation of 
such Request In the language of the country in which 
the same is to be executed. 

(b) A copy of the Interrogatories (if any) to accompany 

the Request, and a translation thereof. 

(c) A copy of the cross-interrogatories (if any), and a 

translation thereof. 

Appendix K., Foims Nos. 87cc, 37ccc.] — See 

Yearly Supreme Court Practice. 


Sub-sect. 4. — British Consul Appointed as 
Special Examiner. 

R. S. C., Ord. XXXVU., r. 6o. Where an Order is made for 
the examination of a x^itness or witnesses before the British 
Consular authority in France, or In any other foreign country 
with which a Convention in that behalf has been or shall be 
made, such Order shall be in the Form No. 35bb in Appendix K., 
which Form of Order may be varied as may be necessary to 
meet the circumstances of the particular case in which it is 
used. 

Appendix K., Form No. 35bb.] — See Yearly 
Supreme Court Practice. 


Sub-sect. 5. — Attendance of Witnesses. 

A, Order for Attendance to Produce Documents, 

R. S. C., Ord. XXXVII., r. 7. The Court or a Judge may in 
any cause or matter at any stage of the proceedings order the 
attendance of any person for the purpose of producing any 
writings or other documents named in the order which the 
Court or J udge may think fit to be produced : Provided that 
no person shall be compelled to produce under any such order 
any WTiting or other document which he could not be compelled 
to produce at the hearing or trial. 

Scope of rule.] — See Discovery, etc., Vol. 
XVIII., pp. 119, 120, Nos. 694, 695. 

Order made ex parte.] — See Discovery, etc., 
Vol. XVIII., pp. 119, 120, Nos. 694, 695. 

Inspection of books of strangers to action.] — 
See Discovery, etc,, Vol. XVIII., pp. 119, 120, 
Nos. 694, 698-701. 

Under 6 & 7 Viet. (c. 82), s, 5.] — See Discovery, 
Vol. XVIII., p. 120, Nos. 703, 704. 

Inspection of banker’s books.] — See Bankers & 
Banking, Vol. III., p. 308, Nos. 1011, 1012. 

B, Disobedience of Order of Court, 

R. S. C., Ord. XXXVII., r. 8. Any person wilfully disobeying 
any order requiring his attendance for the purpose of being 
examined or producing any document shall be deemed guilty 
of coutempt of Court, and may be dealt with accordingly. 

See, generally, Evidence, Vol. XXII., pp. 445, 
Nos. 4629 ei seq. 

Refusal to attend or be sworn, etc.]— Sub- 
sect. 9, post 


C, Expenses of Attendance, 

person required to attend 
iwii examined or of producing any document, 

shall be entitled to the like conduct money and payment for 
^prases and loss of time as upon attendance at a trial in 


2297. Application of rule — ^No right per se on 
order.] — It is important to bear in 
mmd that what is called conduct money ” does 
not anse per se upon an order being made that a 
person shall attend for examination, an attend- 


ance which may involve him in some outlay, & 
calling it “ conduct money ” is only a way of 
expressing the fact that in certain oases in which 
actual provision is made there is a duty to tender 
** conduct money ** to the witness before he is 
required to take the necessary steps to reach the 
pl^e at which his evidence is required (Lord Han- 
worth, M.R.). — Richards v, united National 
Collieries, Ltd. (1927), 96 L. J. K. B. 716, 717 ; 
137 L. T. 467 ; 20 B. W. 0. C. 466, 0. A. 

Judgment debtor — Examination as to 

means.] — See Evidence, Vol. XXII., p. 436, 
No. 4624. 

.] — See, also, Evidence, Vol. XXII., pp. 

434. 449, Nos. 4611-4613, 4692. 

2298. Costs of attendance — Witness also attend- 
ing trial. l^Where a pltf. obtains an order for his 
examination, &: is examined, before the trial, but 
ultimately attends the trial as a witness, the costs 
of both his examination Sc attendance may be 
allowed, if both were reasonably incurred. — 
DELAROQUB V, S. S. OXBNHOLME Sc Co., [1888] 
W. N. 227. 

-.] — See, also, Evidence, Vol. XXII., pp. 
609-611, Nos. 6738-6763. 


' Sub-sect. 6. — Documents to be Furnished to 
Examiner. 

R. S. C„ Ord. XXXVII., r. 10. Where nuy witness or person 
is ordered to be examined before any officer of the Court, or 
before any person appointed for the purpose, the person taking 
the examination shall be furnished by the party on whose 
application the order was made with a copy of the writ and 
pleadings, if any, or with a copy of the documents necessary t ;0 
inform the i)er8on taking the examination of the questions at 
issue between the parties. 


Sub-sect. 7. — Presence of Parties, Counsel, 
Solicitors or Agents. 

R. S. G., Ord. XXXVIL, r. 11. The examination shall take 
place in the presence of the parties, tlielr counsel, solicitors, or 
agents, and the witnesses shall be subject to cross-examination 
and re-examlnatiou. 

Who may attend — ^Examination private.] — Sec 

Evidence, Vol. XXII., p. 589, Nos. 6477-6478. 

Private examination in bankruptcy.] — Sec 
Bankruptcy, Vol. V., pp. 618-621, Nos. 5562- 
5591. 

Examinations under Companies Acts.] — 

See Companies, Vol. X., pp. 897, 898, Nos. 6116- 
6131. 

Number of counsel — Costs of one only allowed.] 

—Sec E\tdence, Vol. XXII., p. 611, No. 6749. 

Right of audience.] — See Evidence, Vol. XXII., 
^ 688, Nos. 6466-6467. 


Sub-sect. 8. — Conduct of Examination. 

R. S. 0., Ord. XXXVn., r. 12. The deimsitious taken before 
an officer of the Court, or before any other person appointed to 
take the examination, shall be taken down in writing by or In 
the presence of the examiner, not ordinarily by question and 
answer, but so as to represent as nearly as may be the state- 
ment of the witness, and when completed shall be read over to 
the witness and signed by him In the presence of the parties, or 
such of them as may think fit to attend. If the witness shaU 
refuse to sign the depositions, the examiner shall sign the same. 
The examiner may put down any particular question or answer 
If there should appear any special reason for doing and may 
put any question to the witness as to the meaning of any answer, 
or as to any matter arising in the course of the examination. 
Any questions which may be objected to shall be taken down by 
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the examiner in the depositionf, and he shall state his opinion 
thereon to the counsel, solicitors, or parties, and shall refer to 
such statement In the depositions, but he shall not have power 
to decide upon the materiality or relevancy of any question. 

Order of examination of witnesses.] — See Evi- 
DBKOB, Vol. XXII., p. 591, No. 0602 ; Companies, 
Vol. IX., p. 221, No. U06. 

Taking down evidence.] — See Evidence, Vol. 
XXII., pp. 687, 588, Nos. 6468--6402. 

Whether by hand of examiner.] — See 

Evidence, Vol. XXII., p. 588, Nos. 0460-6402. 

Mistake in transcription of shorthand 

note.]— See Evidence, Vol. XXII., p. 592, No. 
6610. 

Costs of shorthand writer.] — See 
Evidence, Vol. XXII., p. 611, No. 6760. 

Hostile witness.] — See Evidence, Vol. XXII., 
p. 689, Nos. 6472-6475. 

Admissibility & relevancy — ^Determination by 
examiner.] — See Evidence, Vol. XXII., pp. 688, 
689, Nos. 6469-6471. 

Whether written statement admitted.] — 

See Evidence, Vol. XXII., p. 589, No. 6479. 

Objection to be taken at examination.] — 

See Evidence, Vol. XXII., pp. 604, 605, Nos. 
6681, 6682. 

Validity of objection.] — See Sub-sect. 10, 

infra. 

Correction of evidence.] — See Evidence, Vol. 
XXII., pp. 591, 592, Nos. 0504-6510. 

Practice as to examination.] — See Sub-sect. 18, 
post. 


Sub-sect, 9. — Repusai. to Attend or be Sworn 
OR Answer. 

R. S. C., Ord. XXXVII., r. 13. If any peraoa duly summoned 
by tubpoBfia to attend for examination shall refuse to attend, 
or If, having attended, he shall refuse to be sworn or to answer 
any lawful question, a certificate of such refusal, signed by the 
examiner, shall be filed at the central office, and thereupon the 
party requiring the attendance of the witness may apply to the 
Court or a Judge ex parte or on notice for an order directing the I 
witness to attend, or to bo sworn, or to answer any question, as 
the case may be. 

Refusal to attend.] — See Evidence, Vol. XXII., 
p. 691, Nos. 6602, 6503. 

Refusal to be sworn.] — See Evidence, Vol. 
XXII., p. 691, No. 6601. 

Refusal to answer.] — See Evidence, Vol. XXII., 
p. 691, No. 6500. 

Certificate to be filed ” — Certificate not taken 
up — ^Effect of certificate not allowed to be stated 
in court.] — See Evidence, Vol. XXII., p. 691, 
No. 6602. 

“ Order directing witness to attend ’’ — Dis- 
obedience to order.] — See Sect. 6, sub-sect. 6, B., 
ante, 

Disobedience of chief clerk’s summons.] 

— See Contempt op Court, Vol. XVI., p. 41, No. 
482 ; Supp. 

Order directing witness to answer — Bankruptcy 
examination.]— Bankruptcy, Vol. V., Part 
XIX., Supp. 

Costs occasioned by refusal of witness.] — See 

Sub-sect, ll, infra. 


Sto-sbot. 10. — Objection op Witnesses to 
Questions Put Bbpore Examiners. 

R. a. 0., Ord. XXXVII., r. 14. If any witness shall object to 
imy question which may be put to him before an examiner, the 
SQ put^ and t-be objection of the v^tness thereto^ shall 


he taken down by the examiner and transmitted by him to the 
central office to be there filed, and the validity of the objection 
shall be decided by the Court or a Judge. 

Costs occasioned by objections.] — See Sect. 5, 
sub-sect. 11, infra. 


Sub-sect. 11. — Costs Occasioned by Befusad 
OR Objection. 

R. S. C., Ord. XXXVII., r, 15. In any case under the two 
last preceding Rules, the Court or a Judge shall have power to 
order the witness to pay any costs occasioned by his refusal 
or objection. 


Sub-sect. 12. — Depositions to be Filed in 
Central Oppicb. 

R. S. C„ Ord. XXXVII., r. 16. When the examination of any 
witness before any examiner shall have been concluded, the 
original depositions, authenticated by the signature of the 
examiner, shall be transmitted by him to the central office, and 
there filed. 

Omission by examiner to sign depositions.] — 

See Evidence, Vol. XXII., p. 601, Nos. 6642- 
6644. 


Sub-sect, 13. — Special Report to the Court. 

R. S. C., Ord. XXXVII., r. 17. The person taking the examina- 
tion of a witness under these Rules may, and If need be shall, 
make a special report to the Court toucliing such examination, 
and the conduct or absence of any witness or other person 
thereon, and the Court or a Judge may direct such proceedings 
and make such order as upon the report they or he may think 
just. 


Sub-bect. 14. — Putting in Deposition at Trial. 

R. S. C., Ord. XXXVII., r. IB. Except where by this Order 
otherwise provided, or directed by the Court or a Judge, no 
deposition shall be given In evidence at the hearing or trial of 
the cause or matter without the consent of the party against 
whom the same may be offered, unless the Court or Judge is 
satisfied that the deponent is dead, or beyond the jurisdiction 
of the Court, or unable from sickness or other infirmity to 
attend the hearing or trial, in any of which cases the depositions 
certified under the hand of the person taking the examination 
shall be admissible in evidence saving all just exceptions without 
proof of the signature to such certificate. 

See, generally, Evidence, Vol. XXII., pp. 606, 
Nos. 6683 et aeq. 

Deponent dead.] — See Evidence, Vol. XXII., 
p. 607, Nos. 6696-0708. 

Witness beyond Jurisdiction.] — See Evidence, 
Vol, XXII., pp. 607, 608, Nos. 6709-6713. 

Proof of absence.] — See Evidencb, Vol. 
XXII., p. 608, Nos. 6714-0720. 

Sickness or other infirmity.] — See Evidence, 
Vol. XXII., pp. 608-609, Nos. 6721-6730. 

Depositions taken in action to perpetuate testi- 
mony.] — See Evidence, Vol. XXII., pp. 616, 617, 
Nos. 6812-6831. 


SUB-8ECfr, 15. — AJDMINIBTBBINa OaTH. 

R. 8. 0., Ord. XXXVn., r. 19. Any officer of the Court, or 
other person directed to take the examination of any witness 
or person, or any person nominated or appointed to take the 
examination of any witness or person pursuant to the pro- 
visions of any Convention now made or which may hereafter 
be pAade with any foreign country, may administer oaths, 
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^eci* 6. — Examinaiion of witneBsea: Svh-aecta, 16, 
16, 17, 18, 19, 20 iSc 21. Sect, 6 : Sub-aecta, 1, 
2, 3<i"4, A., B., C. d: D,; avb-aect, 6, A.dtJ?. ; 
aub-aect, 6, A. &B,; aub-aecL 7, A., B, d: C.] 

Evidence Act, 1861 (c. 99), t. 16. Every court, Judge, 
Justice, officer, commissioner, arbitrator or other person, now 
or hereafter having by law or by consent of parties authority 
to hear, receive, and examine tvidence, is hereby empowered 
to administer an oath to all such witnesses as are legally called 
before them respectively. 


Sub-sect. 16. — Subpcena Requiring Attendance 

OF Witnesses or Deponent to Affidavit. 

R. S. C., Ord. XXXVll., r. 20. Any party in any cause or 
matter may b> subpoena ad testificandum or duces tecum require 
the attendance of any witness before an officer of the Court, 
or other person appointed to take the examination, for the 
purpose of using his evidence upon any proceeding In the cause 
or matter in like manner as such witness would be bound to 
attend and be examined at the hearing or trial ; and any party 
or witness having made an affidavit to be used or which shall be 
used on any proceeding in the cause or matter shall be boimd 
on being served with such subpoena to attend before such officer 
or person for cross-examination. 

Necessity for subpoena.] — See Evidence, Vol. 
XXII., p. 591, Nos. 6500-6503. 

Subpoena duces tecum served on solicitor’s clerk 
— Disclosure before operation of subpoena .] — See 
Master Sc Servant, Vol. XXXIV., p. 120, No. 920. 

Deponent to affidavit — Cross-examination .] — See 
Evidence, Vol. XXII., pp. 523-525, Nos. 5583- 
5600. 

Withdrawal of affidavit to avoid cross- 
examination.] — See Evidence, Vol. XXII., p. 625, 
Nos. 5601-5606. 

Admissibility of affidavit where no cross- 

examination .] — See Evidence, Vol. XXII., pp. 
625-526, Nos. 5607-5614. 


Sub-sect. 17. — Evidence Subsequent to Trial. 

R. S. C., Ord. XXXVII., r. 21. E\idence taken subsequently 
to the hearing or trial of any cause or matter shall be taken as 
nearly as may be in the same manner as evidence taken at or 
with a view to a trial. 

Expenses of production of witness for cross- 
examination — ^Application of R. S, C., Ord. 

r. 2S.]-~See Evidence, Vol. XXII., 

p. 


Sub-sect. 18. — Practice as to ICxamination. 

R. S. C., Ord. XXXVII., r. 22. The practice with reference to 
the examination, cross-examination, and re-examination of 
witnesses at a trial shall extend and be applicable to evidence 
taken in any cause or matter at any stage. 

Expenses of production of witness for cross- 
examination— ^Application of Ord. XXXVIII., r. 28.] 

—See Evidence, Vol. XXII., p. 525, No. 5599. 

Conduct of examination. ]--i8ee Sub-sect. 8, 
ante. 


Sub-sect. 20. — Notice op Intention to use 
Affidavit or Deposition at the Trial. 

R. S, C., Ord. XXXVII., r. 24. No affidavit or deposition filed 
or made before issue joined in any cause or matter shall without 
special leave of the Court or a Judge be received at the hearing 
or trial thereof, unless within one month after issue joined, or 
within such longer time as may be allowed by special leave of 
the Court or a Judge, notice in writing shall have been given by 
the party Intending to use the same to the opposite party of his 
intention in that behalf. 

See Evidence, Vol. XXII., p. 617, Nos. 6497- 
6499. 


Sub -SECT. 21. — Evidence at Triai. May be Used 
in Subsequent Proceedings. 

R. S. C., Ord. XXXVII., r. 25. AH evidence taken at the 
hearing or trial of any cause or matter may be used In any 
subsequent proceedings in the same cause or matter. 

Admissibility — Absence or death of witness.]^ 

See Evidence, Vol. XXII., pp. 130, 131, Nos. 
1046-1060. 

In what proceedings .] — See Evidence, Vol. 
XXII., pp. 131-133, Nos. 1061-1079. 

How proved .] — See Evidence, Vol. XXII., 
p. 133, Nos. 1080-1087. 

Evidence taken in another cause or matter.] — 

See Sect. 4, sub-sect. 1, ante. 


Sect. 0.- SUBPOENA. 

Sub-sect. 1. — In General. 

Right to subpoena.] —See Evidence, Vol. XXII., 
p. 421, Nos. 4317-4324. 

Unless in abuse of process.] — See Evidence, 

Vol. XXII., pp. 421, 428, Nos. 4317-4322, 4427, 
4428. 

Divorce proceedings .] — See IIusband 

& Wife, Vol. XXVII., pp. 426, 436, Nos. 4313, 
4439, 4448. 

Requiring attendance before officer of the 
court or examiner .] — See Sect. 6, sub-sect. 16, 
ante. 

Requiring 

\.-\—See K. S. C., Ord. LVllI., r. 
IjXXVH., Sect. 1, sub-sect. 2, L., poat. 

Subpoena ad testificandum — Witnesses within 
Jurisdiction .] — See Evidence, Vol. XXII., pp. 421- 
426, Nos. 4316-4404. 

Witnesses out of Jurisdiction .] — See Evi- 
dence, Vol. XXII., pp. 426, 427, Nos. 4405-4408. 

Subpoena duces tecum .] — See Evidence, Vol. 
XXII., pp. 427, Nos. 4409 et aeq, 

Objection to production of documents.] — 

See Bankers, Vol. III., p. 307, No. 1006 ; Com- 
panies, Vol. X., p. 899, Nos. 6134, 0137, 6138; 
Discovery, Vol. XVIII., p. 66, No. 127 ; Evi- 
dence, Vol. XXII., pp. 432-433, Nos. 4480- 
4492. 


Sub-sect. 19. — Special Directions as to 
Evidence Subsequent to Trial. 


R. 8. C., Ord. XXXVIL, r. 23. The practice of the Court w! 
regpect to evidence at a trial, when applied to evidence to 
taken before an officer of the Court or other person in any can 
or i^twr after tlie hearing or trial, shall l)€ aubject to ai 
special directions which may Ik; given In any case. 


Sub-sect. 2. — Prjecipe for Subpcena. 

R. 8. C.. Ord. XXXVII., r. 26. Where it is intended to sue out 
a subpoena, a praedpt tor that purpose, in the Form No. 21, in 
Appendix G., and containing the name or firm and the place of 
business or residence of the solicitor intending to sue out the 
same, and, where such solicitor is agent only, then also the name 
or firm and plaee of business or residence of the principal solicitor, 
shaU in all cases be delivered and filed at the central office. 


Evidence subsequent to trial.]— Sub-sect. 17, 
ante. 


Form No. 21, Appendix G .] — See Yearly Supreme 
Court Practice. 
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Sub-sect. 3. — ^Fobm op Subpcena. 

R. S. C., Ord. XXXVII., r. 27. A writ of suhpctna shall be In 
one of the Forma 1 to 7 In Appendix J., with such variations 
as circumstances may require. 

Forms Nos. 1-7, Appendix J.] — See Yearly 
Supreme Court Practice. 

Ad testificandum.] — See Evidence, Vol. XXII., 
p. 423, Nos. 4337-4344. 

Duces tecum.]— Evidence, Vol. XXII., 
p. 428-429, Nos. 4429-4431. 


SuB-BECT. 4 . — In What Proceedingb Issued. 

A, In General. 

Subpoena ad testificandum.] — See Evidence, 
Vol. XXII., pp. 422, Nos. 4327 et seq. 

Subpoena duces tecum.] — See Evidence, Vol. 
XXII., p. 428, Nos. 4425, 4426. 

Proceedings under National Insurance Acts.] — 
See Sub-sect. 8, post. 


B. In Cases for Trial at Assizes. 

R. S. C., Ord. XXXVII., r. 27 a. Where an action, cause, 
matter, or Issue Jiaa been entered for trial at any Assizes, a writ 
of subpatna may be sued out by any party and may be issued 
out of the Central Office or out of the district registry of the 
district In which the city or town where tlie trial is to* be had, 
notwithstanding that such an action, cause, matter, or issue is 
not proceeding in such district registry. 

See Evidence, Vol. XXII., p. 422, No. 4329. 


C. Applications under Arhiiraiion Act, 1889 (o. 49), 
8. 18. 

R. S. C., Ord. XXXVII., r. 27 b. An application under section 
18 of the Arbitration Act, 1889, for the issue of a writ of sub- 
poena ad testificandum or of subpoena duces tecum may, if the 
attendance of the witness Is required within the district of any 
district registry, be made either at the Central Office or at the 
registry of that district at the option of the applicant, and any 
such viit may upon such application be issued out of the Central 
Office or the district registry accordingly. 


D. For Attendance at Chambers. 

R. S. C., Ord. XXXVII., r. 28. Where a subpoena is required 
for the attendance of a witness for the purpose of proceedings 
in Chambers, such subpoena shall issue from the central office 
upon a note from the Judge, 

2299. “ Note from the judge No note ob- 
tained — Subpoena set aside.] — During the taxation 
of a solicitor’s bill of costs the solicitor desired to 
obtain the evidence of the client whose bill was 
being taxed & of H. & P., two persons not parties 
to the taxation. The solicitor believed (as it 
proved, erroneously) that the taxing master had 
given him leave to call such evidence as he thought 
necessary, & he issued svbpocTUis duces tecum 
against these three persons without having 
obtained a note from the master authorising the 
issue as required by Ord. XXXVII., r. 28 : — Held : 
the irregularity in issuing the subpoenas was not 
merely formal & the subpoenas must be set aside. 
— Re Sanders (A Solicitor) (1919), 147 L. T. Jo. 
212 . 

Before master In Chancery Division .] — See 
B. S. 0.. Ord. LV., rr. 16, 17, Part LXXI., Sect. 15, 
sub-sect. 3, post. 

Before taxing officers.] — See R. S. C., Ord. 
LXV., r, 27 (25), Part LXXXVL, Sect. 28, sub- 
sect, 15, Y.,po8U 

Before offlolal referee.] — See R. S. C., Ord. 
XXXVI., r, 49, p. 568, ante. 


Sub-sect, 6. — Number of Names in Subpcena. 

A. Subpcena other than Subpoena Duces Tecum. 

R. S. C., Ord. XXXVn., r. 29. Every subpoena other than a 
subpoena duces tecum shall contain three names where necessary 
or required, but may contain any larger number of names. 


B. Subpoena Duces Tecum. 

R. S. C., Ord. XXXVII., r. 80. No more than three x>er8on8 
shall be included in one subpoena duces tecum, and the party 
suing out the same shall be at liberty to sue out a subpoena for 
each person if it shall be deemed necessary or desirable. 


Sub-sect. 6. — Errors or Irregularity. 

A. In General. 

Subpoena ad testificandum.] — See Evidence, 
Vol. XXII., pp. 423, 426, Nos. 4338-4344, 4404. 

Subpoena duces tecum.] — See Evidence, Vol. 
XXII., pp. 428, 429, Nos. 4429-4431, 4433, 4434. 


B. Correction of Errors in Names. 

R. S. C., Ord. XXXVIL, r. 81. In the interval between the 
suing out and service of any subpcena the party suing out the 
same may correct any error In the names of parties or witnesses, 
and may have the writ re-sealed upon leaving a corrected 
prcecipe of such subpcena marked with the words “ altered and 
re-sealed,” and signed with the name and address of the solicitor 
suing out the same. 

Substitution of new names — Irregularity not 
amounting to forgery.] — See Criminal Law, Vol. 
XV., p. 1065, No. 12,048, 

Re-sealing.]- aS'cc Evidence, Vol. XXIT., p. 426, 
Nob. 4398, 4399. 


Sub-sect. 7. — Service op Subpcena. 

A. Mode of Service, 

R. S. C., Ord. XXXVIL, r. 32. The service of a 
shall be effected by delivering a copy of the writ, and of the 
indorsement thereon, and at the same time producing the 
original writ. 

Subpoena ad testificandum.] — See Evidence, 
Vol. XXII., pp. 423, 425, Nos. 434.5-4350, 4367- 
4379. 

Substituted service.] — See Evidence, Vol. 

XXII., p. 425, Nos. 4380-4386. 

Subpoena duces tecum.] — See Evidence, Vol. 
XXII., p. 429, No. 4432. 

Expenses of witness.] — See Evidence, Vol. 
XXII., pp. 433, Nos. 4493 et seq. 


B. Affidavits of Service. 

R. S. C„ Ord. XXXVIL, r. 33. Affidavits filed for the purpose 
of proving the service of a subpcena upon any defendant must 
state when, where, and how, and by whom, such service was 
effected. 

Contents of affidavit — Sufficiency.] — See Evi- 
dence, Vol. XXII., pp. 425, 426, Nos. 4392- 
4396. 

Proof other than by affidavit.] — See Evidence, 
Vol. XXII., pp. 425, 426, Nos. 4387-4391, 4397. 


C. Time of Service, 

H. S. 0.» Ord. XXXVIL, r. 34. The service of any subpoena 
shall be of no validity if not made within twelve weeks after the 
teste of the writ. 

r. 84 a. Any subpesna other than a 
subpoena issued from the Crown Office or in an action to be tried 
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Sect, 6. — Subpcena : Sub-aect, 7, C, ; aub-sect, 8. 
Sect. 7 : Syb-sects. 1, 2, 3 4. Sect, 8 : Su 

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 & 12, A. 
avb-ae^, 13 cfe? 14. Sect.^i Sjib^eci. 1.] 

at Assizes shall remain in force from the date of issue until the 
trial of the action or matter in which it is issued. 

See Evidence, Vol. XXII., pp. 423, 424, Nos. 
4351-4366. 


Sub-sect. 8. — Proceedings under National 
Health Insurance Acts. 

R. S. C., Ord. XXXVII., r. 34 b, Where the provisions of s. 8 
of tlie Arbitration Act, 1889, apply (whether by virtue of regula- 
tions made by the Minister of Health or otherwise) to anpeals 
or disputes referred to in section 90 of the National Health Insur- 
ance Act, 1924, or to arbitrations in which the Minister of 
Health or any person or persons appointed by them [liitn] are 
acting as arbitrators, the solicitor to tlic Minister of He^th may, 
on the application to lUm of any party to such an appeal, 
dispute, inquiry, or arbitration, sue out a subpeena on behalf of 
such party. 

Appeals & proceedings under National Health 
Insurance Act, 1924 .] — See Part LXXIII., Sect. 1, 
post. 


Sect. 7.-~-ACTI0N TO PERPETUATE TESTIMONY. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXXVII., r. 35. Any person who would under 
the circumstances alleged by him to exist become entitled, upon 
the happening of any future event, to any honour, title, dignity, 
or office, or to any estate or interest in any property, real or 
personal, the right or claim to which cannot by him be brought 
to trial before the happening of such event, may commence an 
action to perpetuate any testimony which may be material for 
establishing such right or claim. 

See E\toence, Vol, XXII., pp. 012, Nos, 6754 
et aeq. 

Nature of action & extent of right .] — See Evi- 
dence, Vol. XXII., p. 612, Nos. 6764-6761. 

For what purposes .] — See Evidence, Vol. 
XXII., pp. 612, 613, Nos. 6768-6770. 

Grounds for granting or refusing order .] — See 
Evidence, Vol. XXII., p. 013, Nos. 6771-6778. 

At what stage order made .] — See Evidence, 
Vol. XXII., p. 613, Nos. 6779-6783. 

What must be proved .] — See Evidence, Vol. 
XXII., pp. 614, 615, Nos. 6784-6806. 

Publication of testimony .] — See Evidence, Vol. 
XXII., pp. 290, 616-617, Nos. 2773, 6812-6831. 

Costs.] — See Evtdenc’E, Vol. XXII., p. 617, 
Nos. 6832-6836. 


Sub-sect. 2. — Attorney-GenerAl may be 
Defendant. 

R. S. C., Ord. XXXVII., r. 36. In all actions to perpetuate 
testimony touching any honour, title, dignity, or office, or any 
other matter or thing in which the Crown may have any estate 
or interest, the Attorney- General may be made a defendant, 
and in oil proceedings in wliich the depositions taken in any 
such action, in wiilch the Attorney-General was so made a 
defendant, may be offered in evidence, such depositions shall 
be ad^ssiblc notwithstanding any objection to such depositions 
upon the ground that the Crown was not a party to the action 
in which such depositions were taken. 


Sub-sect. 3. — Witnesses Not to be Examined 
Unless Action Commenced. 

R. S. C., O^. XXXVII.,r. 37. Witnesses shall not be examined 
to ^rpetuate testimony unless an action hsM been commenced 
for the purpose. 


Before whom examined .] — See Evidence, Vol. 
XXII., pp. 615, 616, Nos. 6809, 6810. 

Ckinduot of examination .] — See Evidence, Vol. 
XXII., pp. 616, 616, Nos. 6807-6811. 


I Sub-sect. 4. — ^Action Not to be Set Down for 
Trial. 

R. S. C., Ord. XXXVII., r. 88. No action to perpetuate the 
I testimony of witnesses shall be set down for trial. 

If brought to hearing — Dismissed with costs.] — 

See Evidence, Vol. XXII., p. 612, Nos. 6762- 
6765. 


Sect. 8.— EXAMINERS OF THE COURT. 

Sub-sect. 1. — Examination under Ruijss 
1 and 6. 

R. S. C., Ord. XXXVII., r. 89. The examination of any witnesB 
or person ordered to be taken under Rules 1 and 6 of tliis Order 
shall, in any cause or matter in any Division of the High Court, 
unless the Court or Judge shall otherwise direct, bo taken 
before one of the examiners of the Court : provided that nothing 
in this Rule shall interfere with the practice as to examinations 
In Admiralty actions. 


Sub-sect. 2. — Barristers to be Appointed. 

R. S. C., Ord. XXXVII., r. 40. A sufficient number of 
Barristers-at-Law, of not less than three years' standing, shall 
be from time to time appointed by tlie Lord Chancellor to act 
as examiners of the Court for a period not exceeding five years, 
and shall be at any time removable by the same authority. 


Sub-sect. 3. — Rotation of Examiners. 

R. S. C., Ord. XXXVII., r. 41. The examinations to be taken 
before the examiners of the court shall be distributed among 
them in rotation by such clerk in the office of the registrars of 
the Chancery Division as the chief registrar may from time to 
time determine. 

Assignment to particular examiner .] — See Sub- 
sect. 11, poat. 


Sub-sect. 4. — Rota to be Kept Secret. 

R. S. C., Ord. XXXVll., r. 42. The clerk in the last preceding 
Rule mentioned shall be responsible for making the distribution 
according to regular and just rotation and in such manner as 
to keep secret from all persons the rota or succession of 
Examiners of the Court : and it shall be his duty to keep a 
record thereof with proper indexes and dates. 


Sub-sect. 6. — ^Namb of Examiner to be Marked 
ON Order. 

R. S. C., Ord. XXXVII.. r. 48. The party prosecuting the 
order or his solldltor shall produce such order or a duplicate 
thereof to the clerk In Rule 41 mentioned, who shall, except In 
the case provided for in Rule 49, add at the foot thereof a 
memorandum si>ecifyliig the name of the Examiner of the Court 
in rotation before whom the examination is appointed to be 
taken ; and the order or duplicate shall be left ^ the party 
prosecuting the same, or his solicitor, with the Examiner so 
appointed, and shall be a sufficient authority for him to proceed 
with the examination. 
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Stjb-bbot. 6. — ^Appointment to Pboceed. 

R. S. C., Ord. XXXVII., r. Upon production of the order 
Indorsed with Ids name the Examiner of the Court shall give an 
appointment in writing specifying the place and time (within 
not more than seven days) at which, subject to any application 
from the parties, the examination shaU be taken ; and the 
party prosecuting the order or his solicitor shall within 24 hours, 
or such shorter time (if any) as may be mentioned In the order, 
give notice of the appointment to all parties. 


8ub-«bct. 7. — Peace and Time of Examination. 

R. S. C., Ord. XXXVII., r. 46. In determining the place and 
time at which an examination shall be taken, the Examiner 
shall have regard to the convenience of the witnesses or persons 
to be examined and all the circumstances of the case ; and he 
shall proceed with such examination at the place and time 
appointed, and subject to such adjournment as he shall think 
necessary or just continue the same de die in diem. 

2300. Time for examination — Time limit im- 
posed by order of court.] — Application for leave to 
cross-examine witnesses before an examiner of the 
court. 

I will make the order, but the cross-examination 
must be completed within one month. The 
manner in which these examinations often drag 
on from time to time has become a scandal. It 
is a serious matter ; & in future I intend, when 
making an order for examination, to limit the time 
within which the examination shall be completed, 
so that it shall not go on beyond that time without 
a further order of the court (Kekewich, J.). — 
Gedye V. Felling, [1892] W. N. 44. 

Adjournment after examination & depositions 
signed — Power to recall witness.]— Sec Com- 
panies, Vol. X., p. 898, No. 6131. 


8ub-se(^t. 8. — Examination op Additional 
Witnesses by Consent. 

R. S. C., Ord. XXXVII., r. 46. The Examiner may, with the 
consent in writing of all parties, take the examination of any 
witnesBes or persons In addition to those named or provided 
for In the order, and shall annex such consent to the original 
depositions. 


Sub-sect. 9. — Time Occupied and Fees 
Keceived to be Certified, 

R. S. C., Ord. XXXVII., r. 47. Upon tlic completion of an 
examination taken before an Examiner of tlio Court, he shall 
indorse the original depositions with a note, authenticated by 
his signature, certifying the number of hours or days (as the 
case may be) exclusively employed thereupon, and the fees 
received In respect thereof. 


Sub-sect. 10. — Examiner Unable to Act. 

R. S. a, Ord. XXXVll., r. 46. In case any Examiner of the 
Court, before whom according to the rotation any examination 
is to be taken, shall be engaged as counsel in the cause or matter 
to which such examination relates, or shall from illness or from 
any other cause be unable or decline to take such examination, 
the same shall be assigned by the clerk in Rule 41 mentioned 
to another Examiner of the Court according to the rotation 
aforesaid : Provided that It siiall be the duty of any Examiner 
before whom any examination is pending to decline any other 
examination in any case where the acceptance thereof is likely 
to create delay or Inconvenionoe in the taking of any examination 
before him. 

Effect of death of examiner.] — See Evidence, 
Vol. XXII., p. 601, Nos. 6643-6644. 

19 * 


Sub-sect. 11. — ^Assignment to Particular 
Examiner. 

R. S. C., Ord. XXXVII., r. 40. The Court or a Judge may, if 
they or he think fit, direct or transfer an examination to any 
one in particular of the Examiners of the Court. 


Sub-sect. 12. — Pees op Examiners. 

A. Order for Payment, 

R. S. C., Ord. XXXVII., r. 60. The Court or a Judge may, on 
the application of an Examiner, order the payment to him by 
the party prosecuting the order of the fees and exi^enses payable 
to him on account of any examination, but without prejudice to 
any question on the taxation of costs as to the party by whom 
the costs of such examination should eventually be borne. 

Order on party obtaining order for examina- 
tion.] — See Evidence, Vol. XXII., p. 601, No. 
6646. 


B, Scale of Fees. 

R. S. C., Ord. XXXVII., r. 61. The Examiners of the Court 
shall be entitled to charge the fees mentioned in the Appendix 
hereto, in substitution for the fees hcretolore allowed. 

— j.. 51 a, 111 the case of an examination, 

or any adjournment thereof, a deposit of tliree guineas (or five 
guineas wliere the examination is more than three miles from the 
Royal Courts of Justice) shall be made with the Examiner’s 
clerk in respect of fees and expenses of the day, before the 
examination is proceeded with ; and any balance remaining 
after the discharge of such fees and expenses shall be repaid by 
the clerk. 


Sub-sect. 13. — Statement op Time of Examina- 
tion. 

R. S. C., Ord. XXXVII., r. 62. Every Examiner of the Court, 
and every other person appointed to take an examination under 
this Order shall indorse on the depositions, when he transmits 
them to the central office a statement of the hours within which 
the examination began and ended. 


Sub-sect. 14. — Transmission of Depositions by 
Examiner to be Filed. 

R. S. C., Ord. XXXVII., r. 63. An Examiner slinll not be 
required to transmit any deposition to be filed at tlic central 
office until all fees and expenses due to him in respect of that 
deposition have been paid. 


Sect. 9.— OBTAINING EVIDENCE FOR FOREIGN 
TRIBUNALS. 

Sub-sect. 1. — Order for Obtaining Evidence. 

R. S. C., Ord. XXXVll., r. 64. Where under the Foreign 
Tribunals Evidence Act, 1856, or the Extradition Act, 1870, 
B. 24, any civil or commercial matter, or any criminal matter, 
is pending before a Court or tribunal of a forelra country and 
it is made to appear to the Court or a Judge, by Commission 
Rogatolrc, or letter of request, or other evidence as hereinafter 
provided, that such Court or tribunal is desirous of obtaining 
the testimony in relation to such matter of any witness or wit- 
nesses within the Jurisdiction, the Court or a Judge may on the 
ex parte application of any person shown to be duly authorised 
to make the application on behalf of such foreign Court or 
tribunal, and on production of the Commission Rogatoire, or 
letter of request, or of a certificate signed in the manner, and 
certifying to the effect mentioned in s. 2 of the Foreign Tribunals 
Evidence Act, 1856, or such other evidence as the Court or a 
Judge may require, make such order or orders as may be neces- 
sary to give effect to the Intention of the Acts above mentioned 
in conformity with s. 1 of the said Foreign Tribunals Evidence 
Act, 1856. 

Court or tribunal of a foreign country — Su01- 
cianoy of Jurisdiction.] — See Evidence, Vol. 
XXII., p. 609, No. 6736. 
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Sed, 9 . — Obtaining evidence for foreign tribunals : 
Sub’^ects* 1, 2, 3, 4, 5, 0 7. Pari X.L* Sects* 

1 2 I Sub-sects. 1, 2, 3, 4, 5, 6 c£: 7«] 

Discovery of documents — No power to order.]— 
See Evidence, Vol. XXII., p. 609, No. 6737. 

Documents to be specified in order .] — See 

Foreign Tribunals Evidence Act, 1866 (c. 113), s. 1. 

Letter of request without application to the 
court.] — See Sub -sect. 7, post. 


Sub-sect. 2. — Form of Order. 

R. S. C., Ord. XXXVll., r. 55. An order made under the last 
preceding Rule shall be in Form numbered V. in the schedule 
to these Rules, which may be cited as Form No. 73, Appendix K, 
\vith such variations as circumstances may require. 

Appendix K., No. 73 .] — See Yearly Supreme 
Court Practice. 


Sub-sect. 3. — Before Whom Examination to 
BE Held. 

R. S. C., Ord. XXXVll., r. 56. The examination may be 
ordered to be taken before any fit and proper person nominated 
by the person applying, or before one of the Examiners of the 
Court, or such other qualified person as to the Court or a Judge 
may seem fit. 


Sub-sect. 4. — Certification and Forwarding 
of Examination. 

R. S. C., Ord. XXXVll., r. 57. Unless otherwise provided in 
the order for examination, the Examiner before whom the 
examination is taken shall, on its completion, forward the same 
to the Senior Master of the Supreme Court, and on receipt 
thereof the Senior Master for the time being in attendance shall 
append thereto a certificate, in Form numbered VI. In the 
schedule to these Rules, which may be cited as Form No. 74, 
Appendix K, with such variations as circumstances may require, 
duly sealed with the seal of the Supreme Court for use out of 
the jurisdiction, and shall forward the depositions so certified, 
and the Commission Rogatoire or letter of request, if any, to 
Ills Majesty's Secretary of State for Foreign Affairs for trans- 
mission to the foreign Court or tribunal requiring the same. 


Appendix K., No. 74 .] — See Yearly Supremo 
Court Practice. 


Sub-sect. 6. — Conduct op Examination. 

R. S. G., Ord. XXXVll., r. 58. An order made under Rule 54 
of this Order may, if the Court or a Judge shall think fit, direct 
the said examination to be taken in such manner as may be 
requested by the Commission Rogatoire or letter of request 
from the foreign Court, or therein signified to be in accordance 
with the practice or requirements of such Court or tribunal, 
or which may, for the same reason, be requested by the applicant 
for such order. But in the absence of any such special directions 
being given in the order for examination the same shall be taken 
in the manner prescribed in Part II. of this Order, and where 
such examination is ordered to be taken before one of the 
Examiners of the Court, the Rules in Part V. of this Order shall 
apply to such examination. 

Admissibility of evidence.] — See Evidence, Vol, 
XXII., p. 689, No. 6471. 

Production of documents — In custody or control 
as servant.] — See Discovery, Vol. XVIII., p. 428, 
No. 1912. 


Sub-sect. 6. — Dominion or Colonial Courts. 

R. S. C., Ord. XXXVll., r. 59. Rules 64 to 68 of this Order 
shall apply as far as may be to applications under the Evidence 
by Commission Act, 1859 (22 Viet. c. 20), for the purpose of 
giving effect to any commission or letter of request from any 
British tribunal out of the jurisdiction ; except that in such 
cases the depositions certified as above provided, and letter of 
request, if any, shall be forwarded by the Senior Master to his 
Majesty's Secretary of State for the Colonics, or. In the case of 
a letter of request from a Judge of an Indian Court, to his 
Majesty's Secretary of State for India. 


Sub-sect. 7. — Le'tter of Request Without 
Application to the Court. 

R. S. C., Ord. XXXVll., r. 60. Where a Commission Rogatoire, 
or a letter of request, as mentioned in Rule 54, of this Order, is 
transmitted to the Supreme Court by his Majesty's Secretary 
of State for Foreign Affairs with an intimation that It is desirable 
that effect should be given to the same without requiring an 
application to be made to the Court by the agents in England 
of any of the parties to the action or matter in the foreign 
country, the Senior Master shall transmit the same to the 
Solicitor to the Treasury, who may thereupon, with the consent 
of his Majesty's Treasury, make such applications and take 
such steps as may be necessary to give effect to such Commission 
Rogatoire, or letter of request, in accordance with Rules 64 to 58 
of this Order. 


Part XL. — Affidavits and Depositions. 


Sect. 1.— IN GENERAL. 

R. S. C., Ord. XXXVlll., r. 1. Upon any motion, petition, or 
summons, evidence may be given by affidavit ; but the Court or 
a Judge may, on the application of cither party, order the 
attendance for cross-examination of the person making any such 
affidavit. 

[New Procedure List, see R. s. C„ Ord. xxxvhia., r. 8 
(2)(i), Part XCIV., 

2301. Right to use affidavits in court — Amend- 
ment of notice of motion — Power to read without 
leave — Affidavits filed prior to amendment.] — 

Alteration of a notice of motion in a mere matter 
of detail not affecting the nature of the relief 
claimed does not necessitate the obtaining of leave 
of the court to use at the hearing affidavits filed 
prior to the alteration (Kekewich, J.). — Re King 
& Co.'s Trade-Mark, [1892] 2 Ch. 462 ; 62 L. J. 
Ch. 163 ; 66 L. T. 491 ; 9 R. P. 0. 350, C. A. 

Right to read opponent’s affidavits.]— 

Bankruptcy, Vol. IV., p. 514, No. 4666 ; Evi- 
dence, Vol. XXII., pp. 616, 617, Nos. 6491-6493. 


2302. Statutory declaration made in colony.] 

— Practice Note (1907), No. 2306, posL 

Interlocutory proceedings.]— Evidence, 
Vol. XXII., pp. 617, 618, Nos. 6495-5500. 

Right to cross-examine.] — See Admiralty, Vol. 
I., p. 216, No. 1402; Evidence, Vol. XXII., 
pp. 618-620, Nos. 6507-6543. 

Withdrawal of affidavit .] — See Evidence, 

Vol. XXII., p. 626, Nos. 5601-6606. 

See, further. Evidence, Vol. XXII., pp. 623- 
626, Nos. 6583-6600 ; & Sect. 4, sub-sect. 3, post. 


Sect. 2.— PREPARATION, FORM, FILING, ETC 

Sub-sect. 1. — ^Preparation. 

2303. Duty of solicitor — Facts to be reliable.] — 

Pltfs. alleged that they had been induced to 
execute blank transfers of shares in a company 
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& to give a receipt & discharge dated Oct. 6, 1900, 
by the misrepresentations & concealment of deft., 
& pltfs. asked that the receipt & discharge should 
be set aside, & that they should be remitted to 
their rights under an agreement of May 27, 1909, 
upon giving credit for sums actually paid. Deft., 
whilst denying fraud, submitted to an account, 
to have the receipt & discharge set aside, & that 
pltfs. should be remitted to their rights under the 
agreement of May 27, 1909, & on these terms the 
action was settled. Eve, J., approved the settle- 
ment, but remarked on the discrepancies which so 
often existed between the affidavits & the evidence 
given in the witness-box under cross-examination, 
resulting often in two different stories being told. 
It was very undesirable that solicitors for the 
purpose of obtaining an early trial should get 
their clients to make affidavits before the true 
state of facts had been really ascertained. At 
the same time it was very convenient to hear cases 
on motion by which an end was often put to 
litigation. Some judges took a strong view of 
these discrepancies, ttiey must distrust hearing 
motions if they felt tliat the affidavits did not 
represent the real facts. Every care should bo 
taken by solicitors & others engaged in their 
preparation that the affidavits should tell the true 
story. — llUMMENS V. Cecil (1910), 129 L. T. Jo. 
203. 


Sub-sect. 2. -Title of Affidavit. 

R.S. C.,Or(l.XXXVin.,r.2. Every affidavit shall beintituled 
in the cause or matter in which it sworn ; but in every ease 
In which there are more than one plaintiff or defendant, it shall 
be sufficient to state the full name of the ftrst idaintiff or defen- 
dant respectively, and that there are other plaintiffs or defen- 
dants, as the case mav b(‘ ; and the costs occasioned by any 
unnecessary prollvity in any such title shall be diballowed by 
the taxing officer. 

See Evidence, Vol. XXII., pp. 530-535, Nos. 
5061-5741. 

Penalty for prolixity.] — See R. S. (J., Ord. LXV., 
r. 27 (20), Part LXXXVI., Sect. 28, sub-sect. 15, 
post. 


SuB-SEC’T. 3. —Contents of Affidavit. 

R. S. C., Ord. XXXVIII., r. 3. Affidavits shall be confined to 
such facts as the witness is able of Ills own knowledge to prove, 
except on interlocutory motions, on wliich statements as to his 
belief, with the grounds thereof, may be admitted. The costs 
of every affidavit wlilch shall unnecessarily set forth matters of 
hearsay, or argumentative matter, or copies of or extracts from 
documents, shall be paid by the party filing the same. 

See, generally, Evidence, Vol. XXII., op. 546- 
549, Nos. 5894-5920. 

2304. Affidavits on information & belief.] — 

Information & belief are not admissible in an 
affidavit, where hearsay evidence would not be 
admissible on a trial (Bramwell, B.). — Arndt v. 
Porter (1860), 30 L. J. Ex. 19. 

.] — See, also, Evidence, Vol. XXII., pp. 

647-649, 664, Nos. 6906-5918, 6986-6988. 

ProUx affidavits.]— iS’ee Evidence, Vol. XXII., 
p. 664, Nos. 5993-5996. 

2305. Improper affidavits— Removal from ffie.] — 

Be Jessopp, No. 2308, post, 

.] — See, also, Discovery, Vol. XVIII., 

p. 76, Nos. 304-307 ; Evidence, Vol. XXII., 
pp. 666, 666, Nos. 6164-6168. 

Affidavit verifying cause of action.] — See Part 
IV., Sect. 6, sub-sect. 8 B. (b), ante. 


Sub-sect. 4. — ^Before Whom Sworn. 

R. S. C., Ord. xxxvni,, r. 4. Affidavits sworn In England 
shall be sworn before a Judge, District Registrar, Commissioner 
to administer oaths, or officer empowered under these Rules to 
administer oaths. 

See Evidence, Vol. XXII., pp. 666, Nos. 6997 
et seq,. Sc notes to R. S. C., Ord. XXXVIII., r. 4, 
Yearly Supreme Court Practice. 


Sub-sect. 5. — Insertion of Time and Place of 
Swearing. 

R. S. C., Ord. XXXVIII., r. 6. Every Commissioner to ad- 
minister oaths shall expVess the time when and the place where 
ho shall take any affidavit, or the acknowledgment of any deed, 
or recognizance ; otherwise the same shall not be held authentic, 
nor be admitted to bo filed or enrolled without the leave of the 
Court or a Judge ; and every such Commissioner shall express 
the time when, and the place where, ho shall do any other act 
Incident to his office. 

See Commissioner for Oaths Act, 1889 (c. 10), 
8. 6. See, also, Evidence, Vol. XXII., pp. 539- 
643, Nos. 5801-5842. 


Sub-sect. 6. — Affidavits, etc., Out of the 
Jurisdiction. 

R. S. C., Ord. XXXVIII., r. 6. All examinations, affidavits, 
declarations, affirmations, and attestations of honour in causes 
or matters depending In the High Court, and also acknowledg- 
ments required for the purpose of enrolling any deed In the 
central office, may be sworn and taken in Scotland or Ireland 
or the Channel Islands, or in any colony, Island, plantation, or 
place under the dominion of Her Majesty in foreign parts, before 
any Judge, Court, notary public, or person lawfully authorised 
to administer oaths In such country, colony, Island, plantation, 
or place respectively, or before any of Her Majesty’s consuls or 
vice-consuls in any foreign parts out of Her Majesty’s dominions ; 
and the Judges and other officers of the High Court shall take 
judicial notice of the seal or signature, as the case may be, of 
any such Court, Judge, notary public, person, consul, or vice- 
consul, attached, appended, or subscribed to any such examlna- 
t ions, affidavits, affirmations, attestations of honour, declarations, 
acknowledgments, or to any other deed or document. 

See Commissioner for Oaths Acts, 1889 (c. 10), 
s. 6; 1891 (c. 50), s. 2. 

See, also, Bankruptcy, Vol. IV., p. 323, Nos. 
3025, 3026 ; Evidence, Vol. XXII., pp. 658- 
562, Nos. 6043-6112 ; Executors, Vol. XXIII., 
p. 90, Nos. 826, 827. 

Judicial notice — Any other deed or document — 
Release.] — See Evidence, Vol. XXII., p. 168, 
Nos. 1356, 1357. 

2306. Statutory declaration made in dominions.] 

- -Quccre : whether a statutory declaration made 
in the colonies can be received in evidence. — 
Practice Note, [1907] W. N. 180. 


Sub-sect. 7. — Form of Affidavit. 

R. S. C., Ord. XXXVIII., r. 7. Every affidavit shall be drawn 
up m the first person, and shall be divided into paragraphs, and 
every paragrapn shall be numbered consecutively, and as nearly 
as may be shall be confined to a distinct ^rtlon of tbe subject. 
Every affidavit shall be written or printed bookwise. No costs 
shall be allowed for any affidavit or part of an affidavit sub- 
stantially departing from this Rule. 

See Evidence, Vol. XXII., pp. 529, Nos. 6651 
et seq. 

Affidavit in answer to interrogatories.] — See 
Discovery, Vol. XVIII., pp. 74, 76, Nos. 296-307. 

2307. Printed bookwise ** — ^Affidavits type- 
written on one side only.] — ^Typewritten affidavits 
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Sect, 2. — Preparation^ fornix filhig, etc, : Stib-aecie, 
7, 8, 9, 10, 11, 12, 13, 14, 16, 16, 17, 18 d: 19. 
Sect 3 : Sttb-aecia, 1, 2, 3 4. Sect, 4 : Sub- 

sect, 1.3 

written on one side only will not be received. The 
rules as to aflidavits are not merely formal but are 
framed to prevent certain consequences that might 
result from the breach of them, & they must be 
observed. — B. v. Judge of City of London 
Court (1890), 34 Sol. Jo. 627. 


Sub-sect. 8. — Description and Address of 
Deponent.’ 

R. S. C., Ord. XXXVIII., r. 8. Every affidavit shall state the 
description and true place of abode of the deponent. 

See Evidence, Vol. XXII., pp. 636-639, Nos. 
5742-5799. 

True place of abode .] — See Husband & Wife, 
Vol. XXVII., p. 464, No. 4845. 


imder Ord. XXXVIII., r. 11, to strike extraote 
from such letters out of an afiddavit. 

Scandalous matter must, of course, be irrele- 
vant ; but to say that every irrelevant matter is 
scandalous would be going far beyond authority 
(Oozens-Hardy, M.B .). — Re Jessopp, [1910] W. N. 
128 ; 64 Sol. Jo. 643. 


Sub-sect. 12. — Interlineations, Alterations 
AND Erasures. 

R. S. C., Ord. xxxvm., r. 12. No affidavit having in the 
jurat or body thereof any interlineation, alteration, or erasure, 
shall without leave of the Court or a Judge be read or made use 
of in any matter dei>ending in Court unless the interlineation 
or alteration (other than by erasure) is authenticated by the 
Initials of the officer taking the affidavit, or, if taken at the 
central office, either by his initials or by the stamp of that office, 
nor in the case of an erasure, unless the words or figures appearing 
at the time of taking the affidavit to be written on the erasure 
are rewritten and signed or initialled in the margin of the 
affidavit by the officer taking it. 

See Evidence, Vol. XXII., pp. 543, 553, Nos. 
6870-6882, 6970-6977. 


Sub-sect. 9. — Joint AtTiDAviTSr 

R. S. C., Ord. xxxvm., r. 9. In every affidavit made bv two 
or more deponents the names of the several persons making 
the affidavit shall be inserted in the jurat, except that if the 
affidavit of all the deponents is taken at one time by the same 
officer it shall be sufficient to state that it was sworn by both 
(or all) of the “ above-named ” deponents. 

See Evidence, Vol. XXII., p. 646, Nos. 5889- 
6893. 

Jurat .] — See Evidence, Vol. XXII., p. 643, 
Nos. 6843-6851. 

Affidavit In answer to interrogatories .] — See 

Discovery, Vol. XVIIl., p. 74, Nos. 302, 303. 


8UB-8ECT. 13. — Illiterate, Blind or Alien 
Deponent. 

R. S. C., Ord. xxxvm., r. 18. Where an affidavit is sworn by 
any person who appears to the officer taking the affidavit to bo 
illiterate or blind, the officer shall certify in tlie jurat that the 
affidavit was read in his presence to the deponent, that the 
deponent seemed perfectly to understand It, and that the 
deponent made his signature in the presence of the officer. No 
such affidavit shall be used in evidence in the absence of this 
certificate, unless the Court or a Judge is otherwise satisfied 
that the affidavit was read over to and appeared to be perfectly 
understood by the deponent. 

See Evidence, Vol. XXII., pp. 643-646, Nos. 
6852-6868. 


Hub-sect. 10. — Filing. 

R. S, C., Ord. xxxvm., r. 10, Every affidavit or other proof 
used in Admiralty actions shall be filed in the Admiralty reristrv : 
every affidavit used in Probate actions shall be filed in the 
Probate registry : every affidavit used on the Crown side of the 
Queen s Bench Division shall be filed in the Crown Office 
Department; every affidavit used in a cause or matter pro- 
ceeding in a district registry shall be filed there : and every 
other affidavit used shall be filed in the central office. There 
shall be indorsed on every affidavit a note showing on whose 
behalf It is filed, and no affidavit shall be filed or used without 
such note, unless the Court or a Judge shall otherwise direct. 

See Evidenck, Vol. XXII., pp. 662, Nos. 6113 
et eeq. 


Sub-sect. 11. — Scandalous Maiter. 

R. S, (^, xxxvm., r. 11, The Court or a Judge ma^v 
order to be struck out from any affidavit any matter which h 
scandalous, and may order the costs of any application to strike 
out such matter to be paid as between solicitor and client. 

Evidence, Vol. XXII., p. 662, Nos. 6962- 

5962. 

General Jurisdiction to strike out.}— Solici- 
tors, \ol. XLII., p. 169, No. 1695. 

Letters written without prejudice. — Scandalous & 
i^eces^ matter in pleadings.]— R. s. C., 
Ord. XIX., r. 27, Pleading, p. 66, ante, 

2808. Whether irrelevant matter scandalous.]— 
The question of the admissibility in evidence of 
letters \;mtten without prejudice ought to be 
decided at the trial of an action, when all the facte 
are before the court, and not on an application 


Sub-sect. 14. — Irregularity in Form, 

R. S. C., Ord. xxxvm., r. 14. The Court or a Judge may 
receive any affidavit sworn for the purpose of being used In any 
cause or matter, notwithstanding any defect by misdescription 
of parties or otherwise in tl»e title or jurat, or any other irregu- 
larity in the form thereof, and may direct a memoraudum to be 
made on the document that It has been so received. 

Mistakes & omissions in name of cause.] — See 

Charities, Vol. VIII., p. 406, No. 2387 ; 
Evidence, Vol. XXII., pp. 632, 683, Nos. 6694, 
6696-6714. 

Amendment of title of affidavit.] — See Evidence, 
Vol. XXII., pp. 684-635, Nos. 6732-6741. 

Mistakes & omJbBsions In Jurat.]— Evidence, 
Vol. XXII., pp. 539, 646, Nos. 6801 et aeq, ; 6888. 

Mistakes & omissions in affldavit.]-^56e Evi- 
dence, Vol. XXII., pp. 660-661, Nos. 6933-6942. 

Amendment of affidavit.] — See Evidence, Vol. 
XXII., p. 663, Noe. 6967-6069. 

2809. Power of court to receive defective affidavit 
— Signature at side of written matter.]— Where a 
witness had signed her n ame at the side of the 
affidavit instep of immediately underneath & 
above the jurat, the Vice-Chancellor directed the 
affidavit to be filed. — Down v, Ybarley, [1874] 
W. N. 168. 

2810. Wrong Judge’s name on affidavit.] — 

An affidavit in suppoA of a motion to make abso- 
lute an order for foreclosure was by mistake marked 
with the name of a judge from whom on his pro- 
motion to the Court of Appeal the action nad 
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been transferred to another judge ; — Held : Ord. 
XXXVIII., r. 14, applied. — Harlockv. Ashbbrry 
(1883), 28 Sol. Jo. 26. 

Waiver of irregularities .] — See Evidence, Vol. 
XXII., p. 563, Nos. 6970-6977. 


Sub-sect. 16. — Use op Original or Office Copy. 

R. S. 0., Ord. XXXVIII., r. 16. In cases in which by the present ' 
practice an original affidavit is allowed to be used, it shall before 
it is used be stamped with a proper filing stamp, and shall at 
the time when it is used be delivered to and left with the proper 
officer in Court or in chambers, who shall send it to be filed. 
An office copy of an affidavit may in all cases be used, the 
original affidavit having been previously filed, and the copy duly 
authenticated with the seal of tlie office. 

See Evidence, Vol. XXII., p. 666, Nos. 6169- 
6169. 

Duty of solicitor to file aU affidavits.]— .See 
Evidence, Vol. XXII., p. 563, No. 6120. 


Sub-sect. 16. — Solicitors in Cause Not to 
Take Affidavits. 

R, S. C., Ord. XXXVllI., r. 16. No affidavit shall be sufficient 
if sworn before the solicitor acting for the party on whose behalf 
the affidavit Is to be used, or before any agent or correspondent 
of such solicitor, or before the party himself. 

r. 17. Any affidavit which would 

be insufficient if sworn before the solicitor himself shall bo 
insufficient if sworn before his clerk, or partner. 

See Evidence, Vol. XXII., pp. 666-558, Nos. 
6004-6042. 


Sub-sect. 17. — Affidavits Filed Out of Time. 

R. S. C., Ord. XXXVIII., r. 18. "Where a special time is 
limited for filing affidavits, no affidavit filed after that time 
shall be used, unless by leave of the Court or a Judge. 

See Evidence, Vol. XXII., pp. 563-565, No.s. 
6121-6146. 


Sub-sect. 18. — Ex parte Applications in Court. 

R. S. 0., Ord. XXXVIII.. r. 19. Except by leave of the Court 
or a Judge no order made ex parte in Court founded on any 
affidavit shall be of any force unless the affidavit on which the 
application was made was actually made before the order was 
applied for, and produced or filea at the time of making the 
motion. 

See Evidence, Vol. XXII., p. 366, Nos. 6147- 
6163. 


Sub-sect. 19. — ^Verification of Consent of 
New Trustee to Act. 

R. S. 0., Ord. XXXVIII., r. 19 a. The consent of a new trustee 
to act shall be sufficiently evidenced by a written consent signed 
by him and verified by the signature of his solicitor. Form 1 
in the Appendix hereto shall be used wltlk such variations as 
circumstimees may require, and may be cited as Form 20 in 
Appendix L. 

Appendix L«, Form 29.] — See Yearly Supreme 
Court Praotioe. 

2811. Affidavit of fitness.] — It is not sufficient 
to describe a person making an affidavit of the 
fitness of a new trustee merely as a “ gentleman.” 


—Be Ordb (1883), 24 Ch. D. 271 ; 62 L. J. Ch. 
832; 49L. T. 430; 31 W. R. 801, C. A. 

.] — See, also. Trusts, Vol. XLIII., p. 694, 

Nos. 1310-1313. 


Sect. 3.— IN CHAMBERS. 

Sub-sect. 1. — Notice of Intention to use 
Affidavit in Chancery Chambers. 

R. S. C., Ord. XXXVIII., r. 20. The party Intending to use 
any affidavit in support of any application made by him in 
chambers in the Chancery Division shall give notice to the 
other parties concerned of his intention in that behalf. 

See Evidence, Vol. XXIT., p. 617, Nos. 6497- 


SuB-SECT. 2 . — Use of Affidavits Previously 
Read in Court. 

R. S. C., Ord. XXXVIII., r. 21. All affidavits which have been 
previously made and read in Court upon any proceeding in a 
cause or matter may be used before the Judge in chambers. 

As to affidavits used in different causes .] — See 

Evidence, Vol. XXII., pp. 527-529, Nos. 6628- 
6660. 


Sub-sect. 3. — Alteration in Account to be 
Verified. 

R. S. C., Ord. XXXVIII., r. 22. Every alteration in an account 
verified by affidavit to be left at chambers shall be marked with 
the initials of the Commissioner or officer before whom the 
affidavit is sworn, and such alterations shall not be made by 
erasure. 

As to alterations In affidavits .] — See Sect. 2, 

sub-sect. 12, ante. 


Sub-sect. 4. — Exhibits. 

R. S. C.,Ord. XXXVIII., r.23. Accounts, extracts from parish 
registers, particulars of creditors’ debts, and other documents 
referred to by affidavit, shall not be annexed to the affidavit, 
or referred to in the affidavit as annexed, but shall be referred 
to as exhibits. 

r. 24. Every certificate on an exhibit 

referred to in an affidavit signed by the Commissioner or officer 
before whom the affidavit is sworn simll be marked with the 
short title of the cause or matter. 

See Evidence, Vol. XXIT., pp. 663, 564, Nos. 
6978-6985. 


Sect. 4.— TRIAL ON AFFlDAVrrS. 

Sub-sect. 1. — ^Plaintiff’s and Defendant’s 
Affidavits. 

R. S. C., Ord. XXXVIII., r. 26. Within fourteen days after a 
consent for taking evidence by affidavit as between the parties 
has been given, or within such times as the parties may agree 
upon, or the Court or a Judge may allow, the plaintiff shaU file 
his affidavits and deliver to the defendant or his solicitor a list 
thereof. 

r. 26. The defendant, within four- 
teen days after delivery of such list, or within such time as the 
parties may wee upon, or the Court or a Judge may allow, 
shall file his amdavitB and deliver to the plaintiff or his solicitor 
a list thereof. 

ConMot to evidenee by sfBdsvlt .] — See Evidbnce, 
Vol. XXII., pp. 620-621, Noe. 5644-6686. 
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Sect 4. — Trial on affidavit: Sub-sects, 1, 2, 3 

PaH XLI, Sect 1 : Sub-sects, 1 2, A. cfe J9.] 

Discretion of court — To insist on viv& voce 
evidence.] — See Evidence, Vol. XXII., p. 673, 
No. 6264. 

2312. Time for filing.] — These rules limit a 
time for filing affidavit evidence & r. 26 gives a 
deft, fourteen days after delivery of pltf.*s list of 
affidavits, but it does not lay down a hard and fast 
rule, because the parties may agree upon a time, 
or the judge may grant them an extended time : 
still in the absence of argument or special direc- 
tions, fourteen days is the time fixed {per 
Chitty, J.), — Re Davies, Issard v, Lambert 
(1890), 44 Ch. D. 263 ; 62 L. T. 716. 


Sub-sect. 2. — ^Affidavits in Reply. 

R. S. C., Ord. XXXVIII., r. 27. Within seven days after tlie 
expiration of the last-mentioned fourteen days, or such other 
time as aforesaid, the plaintiff shall file his affidavits in reply, 
which affldavitfl shall be confined to matters strictly in reply, 
and shall deliver to the defendant or his solicitor a list thereof. 

See Evidence, Vol. XXII., pp. 622, 523, Nos. 
6674-6582. 


Sub-sect. 3. — Cross-Examination. 

R. S. C., Ord. XXXVIII., r. 28. When the evidence is taken 
by affidavit, any party desiring to cross-examine a deponent who 
has made an affidavit filed on behalf of the opposite party may 
serve upon the party bv whom such affidavit has been filed a 
notice in writing, requiring the production of the deponent for 


cross-examination at the trial, such notice to be served at any 
time before the expiration of fourteen days next after the end 
of the time allowed for filing affidavits In reply, or within such 
time as in any case the Court or a Judge may specially ai^int ; 
and unless such deponent is produced accordingly, his affidavit 
shall not be used as evidence unless by the special leave of the 
Court or a Judge. The party producing such deponent for 
cross-examination shall not be entitled to demand the expenses 
thereof in the first instance from the party requiring such 
production. 

R. S.C., Ord. XXXVIII., r. 29. The party to whom such 
notice as is mentioned in the last preceding Rule Is given shall 
be entitled to compel the attendance of the deponent for cross- 
examination in the same way as he might compel the attendance 
of a witness to be examined. 

[New Prooednre List, see R. 8. 0., Ord. XXXVIIIa., r. 8 
(2) (i), Part XCIV., post.^ 

See Admiralty, Vol. I., p. 216, No. 1402 ; 
Evidence, Vol. XXII., pp. 623-625, Nos. 6683- 
6600. 

2318. Order for cross-examination — Crown side 
of King’s Bench Division.] — Cross-examination of 
deponents will not be ordered on the Crown side 
of K. B. D. except in very special circumstances. — 
R. V, Kent .TJ., Ex p. Smith, [1928] W. N. 137, 
D. C. 


Sub-sect. 4. — Printing of Affidavits and Time 
FOR Notice of Trial. 

R. S. C., Ord. XXXVIII., r. 80. When the evidence under this 
Order Is taken by affidavit, such evidence shall be printed, and 
the notice of trial shall be given at the same time after the close 
of the evidence^as In other cases is by these Rules provided 
after the close of the pleadings : provided that other affidavits 
may be printed if all the parties interested consent thereto, or 
the Court or a Judge so order :* provided also that this Rule 
shall not apply in the Probate Divorce and Admiralty Division 
to default actions in rem, or references in actions, or actions for 
limitation of liability, unless the Court or a Judg(‘ shall otherwise 
order. 
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Sect. 1,— APPUCATION FOR. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XXXIX., r. 1. Every application for a new 
trial or to set aside a verdict, finding, or judgment where there 
has been a trial with or without a jury shall be made to the 
Court of Appeal. 

- r. 2. Every such application shall be 
brought before the Court of Appeal In like manner as an appeal, 
and on the hearing of such application the Court of Appeal shall 
have all such iKJwers as are exercisable by It upon the hearing 
of an appeal. 

2314. Application to Court of Appeal — Proceed- 
ings before under-sheriff & Jury — ^Assessment of 
damages.] — Where there has been a trial before 
the under-sheriff & a jury for the assessment of 
damages in an action in the High Court, an 
application for a new trial must be made to the 
Court of Appeal & not to a Divisional Court. — 
Rad AM’s (William) Microbe Killer Co. v. 
Leather, [1892] 1 Q. B. 85 ; 61 L. J. Q. B. 38 ; 
65 L. T. 604 ; 40 W. R. 83 ; 8 T. L. R. 68 ; 36 
Sol. Jo. 69, C. A. 

2815. .] — In an action of slander 

deft, did not enter an appearance & pltf. signed 
interlocutory judgment for damages to be assessed. 
Pltf. thereupon, without taking out a summons 
for leave to issue a writ of inquiry, lodged a prcecipe 
& a writ of inquiiy was issued by a clerk in the 
district registry office directed to the sheriff to 
assess the damages with a jury. Deft., after he 
became aware that the writ of inquiry was issued 


without a summons having been taken out, took 
certain steps in the action, as for instance bj’^ apply- 
ing for particulars of the claim, & by attending at 
the inquiry <& objecting to the jurisdiction of the 
court ; & when the under-sheriff overruled the 
objection, by taking part in the hearing. The 
jury assessed the damages at £6, & judgment was 
entered for pltf. for that amount. Deft, gave 
notice of appeal to the Court of Appeal, asking that 
the verdict given & judgment directed on the 
trial before the imder-sheriff & a jury be set aside 
& a new trial had or judgment entered for deft., 
upon the ground that the writ of inquiry was issued 
without the leave of the court or a judge, & that 
the under-sheriff had no jurisdiction to hold the 
inquiry, & the proceedings before him were null 
& void : — Held : the appeal should be dismissed. 

The court cannot in the circumstances exercise 
any jurisdiction it has under Ord. XXXIX. 
over the verdict & judgment by setting them aside, 
deft.’s real application being, not for a new trial 
or judgment, to which the application to set aside 
the verdict & jud^ent are merely incidental, 
but to have the writ of inquiry set aside, which 
can only be done by an application for that purpose 
in the King’s Bench Division. Though, therefore, 
it is not necessary to decide it, the omission to 
take out a summons was a mere irregularity within 
Ord. LXX. which was capable of being & had 
been waived by the deft. (Bankes, L.J.).-^mythe 
v. Wiles, [1921] 2 K. B. 66, 67 ; 90 L. J. K. B. 
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1278 ; 124 L. T. 688 ; 37 T. L. R. 266 ; 66 Sol. 
Jo. 268, C. A. 

From Liverpool Court ol Passage .] — See 

Courts, Vol. XVI., p. 200, Nos. 1062, 1063. 

Divorce proceedings.}— Husband & 

Wipe, Vol. XXVII., pp. 491-494, Nos. 6234-6267. 

2816. Power ol court — To enter Judgment.] 

— The Court of Appeal ought to enter judgment 
only in a case where on the evidence the jury 
should have been directed to find a verdict one 
way, there being no evidence to support a verdict 
the other way, & ought not to do so in a case in 
which there is some evidence for the jury, even 
though the case is such that if the verdict is one 
way a new trial might be ordered on the ground 
that the verdict was unreasonable (Philumorb, 
L.J.).— Skeate V, Slaters, Ltd., [1914] 2 K. B. 
429 ; 83 L. J. K. B. 676 ; 110 L. T. 604, C. A. 

2317. — I ,] — If we think, upon the 

facts of this case, that the finding of the jury was 
a perverse findmg, & that if they were to find it 
again & again it ought to be set aside again and 
again, then that is a state of things under which 
we are justified in applying the provisions of 
Ord. LVIII., r. 4. In my opinion that is the case 
here. I am not prepared to say there was 
absolutely no evidence, but I am prepared to say 
that, in my opinion, at any rate, a verdict such as 
the jury found ought to be set aside as often as it 
is found on the same evidence ; & there is no reason 
to suppose any further evidence would be given 
on any new trial (Pickford, L.J.). — Cooke r. 
Wilson (T.) Sons & Co., Ltd. (1915), 85 L. J. 
K. B. 888, 897 ; 114 L. T. 268. 

2318. To provide against risk of 

injustice.] — If the exercise, without control or 
limitation, of the discretionary power to grant 
a new trial may produce what appears to be a 
manifest injustice, it is well within the power of 
the court in making the order to provide against 
the risk of injustice arising. 

In an action in British Columbia for damages 
for malicious prosecution the pltf. recovered a 
verdict & judgment for $5,490. The Court of 
Appeal of that Province set aside the judgment & 
ordered a new trial. The pltf. appealed to the 
Supreme Court of Canada, but died before the 
hearing of the appeal. The Supreme Court made 
an order providing for a new trial as to the damages, 
& that upon the new trial the original judgment 
should stand, unless the deft, submitted to a 
condition that no exception should be based upon 
the fact that the pltf. was dead : — Held : that the 
Supreme Court, having all the powers of the Court 
of British Columbia, had power to impose the 
above conditions upon the deft. — Wing Lee v. 
Lew, [1926] A. C. 819 ; 133 L. T. 578 ; sub nom. 
Wing Lee v. Tick Pang Lew, 94 L. J. P. C. 161, 
P. C. 

— To draw inferences of fact, direct issues, 
etc.]— R. S. C., Ord. XL., r. 10, Part XLII., 
Sect. 9, post, 

Powers of Court of Appeal .] — See R. S. C., 

Ord. LVIII., r. 4, Part LXXVII., Sect. 1, sub- 
sect. 2, L., posL 

Application to Divisional Court — ^Trial before 
Official Referee .] — See Arbitration, Vol. II., 
p. 632, Nos. 2596, 2696. 

2819. New trial list.] — Cozens-Hardy, M.R., 
announced that it was proposed next Sittings to 
make a change in the method of keeping the King’s 
Bench Division Lists of Final Appeals & New 
Trials. Instead of two separate lists, one a Final 
List, & the other the New Trial Paper, which 
formerly were dealt with separately, with the 
result that the Final List got into arrear while the 


-New Trial. 

New Trial Paper was being proceeded with, & 
vice versdf there would in future be only one list for 
both Final Appeals & New Trials, which would be 
heard & disposed of by the court in the order in 
which they were set down. — Practtcb Note, [1909] 
W. N. 6, C. A. 

2320. Non-entry after new trial ordered — ^Motion 
to dismiss action.] — Where the Court of Appeal 
has ordered a new trial, & the party who has 
obtained the order has not entered the action 
for trial, the Court of Appeal has no original 
jurisdiction to entertain a motion to dismiss the 
action for want of prosecution. The proper place 
to make the application is at chambers. — Robarts 
V. French (1896), 72 L. T. 147 ; 43 W. R. 258 ; 
11 T. L. R. 197 ; 39 Sol. Jo. 231 ; 14 R. 210, C. A. 

2321. Death of party — Effect of.] — Where pltf. 
has died after verdict, the court may grant a 
new trial on the application of deft., & would, in 
such case, impose terms on him to prevent his 
taking advantage of pltf.’s death. — Griffith v, 
Williams (1830), 1 Cr. & J. 47 ; 148 E. R. 1329. 

2322. .] — Pltf. obtained a verdict in 

an action for libel, but died before judgment 
entered. Judgment was entered up by his 
executor. Counsel for deft, in moving to set it 
aside argued that if executors could enter up 
judgment in a case where they could not be parties, 
they would have an undue advantage, for deft, in 
such a case could not move for a new trial. 
Counsel for pltf. referred to Griffith v. WilliamSf 
No. 2321, antCy where in an action for breach of 
promise of marriage, the Court of Exchequer 
said that although pltf. had died, they should have 
no difficulty in imposing such terms as would 
enable the parties to go to another trial if necessary. 
liORD Tenterden, C.J., decided that it might be 
done in an action of this kind, as well as in a mere 
action of debt. — Palmer v, Cohen (1831), 2 
B. & Ad. 966 ; 109 E. R. 1402. 

2323. .J — Wing Lee r. Lew, No. 

2318, ante. 


Bub-sect. 2. — Notice of Motion. 

A. In General. 

R. S. C., Ord. XXXIX., r. 3. Every such application shall be 
made by notice of motion. The notice of motion shall state 
whether the whole or part only, and if part only what part, of 
tlie verdict, finding, or judgment is complained of, and when 
there has been a trial with a jury shall also state the grounds of 
the application, but where there has been a trial without a jury 
it shall not be necessary in the notice of motion to ask specifically 
for a new trial or to state the grounds of the application. 

2324. Notice of motion — Contents of notice.] — 

A notice of motion for a new trial on the ground of 
misdirection should state how & in what matter 
the judge misdirected the jury. — Pfeiffer v. 
Midland Ry. Co. (1886), 18 Q. B. D. 243 ; 36 
W. R. 336. 

2825. Probate proceedings.]— Ord. XXXIX., 
r. 3, which requires that the groimds on which 
misdirection is alleged should be stated in the 
notice of motion for a new trial, applies to motions 
in the Probate Division as well as to the Queen’s 
Bench Division. — Murfett v. Smith (1887), 12 
P. D. 116 ; 57 L. T. 498 ; 51 J. P. 374, D. C. 

B, Time for Service. 

R. S. C., Ord, XXXIX., r. 4. The notice of motion shall be a 
fourteen days' notice, and shall be served within six weeks after 
the trial, or where the trial has been adjourned for further 
consideration, within six weeks after Judgment has been given 
on such further consideration. 

2326. Extension of time.] — ^A litigant in person, 
who had allowed the time to expire within which 



692 


pRACnCB. 


Sect. 1. — Application for : Suh-aect. 2, B. & C. 
Sect, 2 ; Sv^-aects. 1 & 2^ A.] 

he ought to have brought his appeal in conformity 
with Ord. XXXIX., r. 4 (motion for new trial), 
claimed the right to the longer period of three 
months in which to appeal provided by Ord. 
LVIII., r. 16 (appeals to Court of Appeal), but, 
upon objection taken by counsel for respondent, 
the court dismissed his appeal & held that such 
appeals are governed by Ord. XXXIX. alone. — 
Fryer v. Church Agency, I/td. (1903), 47 Sol. Jo. 
361. 

2327. By whom granted.] — On appeal from 

the decision of a judge in chambers granting an 
extension of time, their lordships held that it was 
for the Court of Appeal to extend the time for 
appealing & that a judge of first instance had no 
jurisdiction to grant an extension. — Karno v, 
8PRATT, [1909] W. N. 251. 

Power of court to enlarge or abridge time.] 

—See R. S. C., Ord. LXIV., r. 7, Part LXXXV., 
Sect. 6, post, 

Mistakes & omissions of coimsel.] — See 

Barristers, Vol. III., p. 348, Nos. 377, 378 ; & 
Part LXXVII., Sect. 1, sub-sect. 2, U. (c) ; Part 
LXXXV., Sect. 6, poat 

Appeal from referee.] — See Part LXXIX., Sect. 3, 
poat. 

Computation of time.] — See Part LXXXV., 
Sect. 8, post. 

2328. New trial conditional on decision in Court 
of Appeal.] — Wliere a motion for a new trial is to 
be m^e conditionally on the result of a decision 
pending in the Court of Appeal in a similar caus^, 
notice of motion should be given within the usual 
time, & application be then made to the court to 
postpone the hearing till the decision in the Court 
of Appeal has been obtained. The court lias a 
full discretion over such applications, & is not 
limited to cases only where parties have been 
misled. — ^Peckett v. Short Brothers (1883), 32 
W. R. 123. 

C. Amendment of Notice. 

R. S. C., Ord. XXXDC., r. 6. The notice of motion may be 
amended at any time in such manner and upon such terms as 
the Court of Appeal shall think fit. 

2329. Discretion of court.] — We have power 
under Ord. XXXIX., r. 5, to amend the notice of 
motion, but the exercise of that power is in our 
discretion ; & when we see tliat the grounds sug- 
gested are absurd, or do not go to the ground of the 
inquiry or of the right in question, the amend- 
ment should not be made (Huddleston, B.). — 
Ppeifper V. Midland Ry. Co. (1888), 18 Q. B. D. 
243 ; 36 W. R. 335. 

2830. .] — ^An application was made for 

leave to amend the notice, but we did not think 
there was any ground for acceding to the applica- 
tion (Lord Coleridge, C.J.). — Murpett v. Smith 
(1887), 12 P. D. 116 ; 57 L. T. 498, D. C. 


Sect. 2.-~GR0UNDS FOR GRANTING. 

Sub-sect. 1. — Substantial Wrong or 
Miscarriage op Justice. 

R. S. C., Ord. XXXIX., r. 6. A new trial shall not be granted 
on the ground of misdirection or of the improper admission or 
rejection of evidence, or because the verdict of the Jury was not 
taken upon a question which the Judge at the trial was not 
asked to leave to them, unless in the opinion of the Court of 
Appeal some substantial wrong or miscarriage has been thereby 
occasioned ; and if It appears to the Court of Appeal that such 


wrong or miscarriage affects part only of the matter in con- 
troversy, or some or one only of the parties, the Court of Appeal 
may give final Judgment as to part thereof, or as to some or one 
only of the parties, and direct a new trial as to the other part 
only or as to the other party or parties. 

2881. Necessity for.] — I am very anxious to 
make it perfecfly clear that I cannot for one 
moment assent to those observations of the learned 
county court judge, & I have felt considerable 
difficulty as to whether those observations did not 
amount to such a misdirection as to entitle the 
appeal to succeed. But, although there is a 
misdirection, it must be remembered that it is 
not every misdirection which requires a new trial. 
Ord. XXXIX., r. 6, says : “A new trial shall not 
be granted on the ground of misdirection unless 
in the opinion of the Court of Appeal some sub- 
stantial wrong or miscarriage h^ been thereby 
occasioned.’* Am I satisfied that some substantial 
wrong or miscarriage has resulted from this ? 
On the whole I am not (Lord Cozens-Hardy, 
M.R.). — ^Burvill V. Vickers, Ltd., [1916] 1 
K. B. 180 ; 85 L. J. K. B. 256 ; 114 L. T. 29 ; 9 
B. W. C. C. 50, C. A. 

2832. .] — ^The jury were rightly directed 

upon question 1, & if their verdict on this question 
was right the misdirection upon question 2 becomes 
unimportant. . . . The misdirections, therefore, 

. . . come within Ord. XXXIX., r. 6 — no 
“ substantial wrong or miscarriage has been there- 
by occasioned ” — & do not compel us to grant a 
new trial (Philltmore, L.J.). — Jefferson v. 
Paskeix, [1916] 1 K. B. 57 ; 85 L. J. K. B. 398 ; 
113 L. T. 1189, C. A. 

2333. ,] — The summing-up did not say 

much about the individual cases of the defts., 
&> in the circumstances the non-direction, having 
regard to the way in which the issues were fought, 
caused no substantial wrong or miscarriage of 
justice, & this is a case in which under Ord. 
XXXIX., r. 6, we need not order a new trial 
(Bankes, L.J.). — Thomas v. Moore, [1918] 1 
K. B. 656, 670 ; 87 L. J. K. B. 577 ; 118 L. T. 
298, C. A. 

2334. Irrelevant observations — Criticism of Act.] 

— There was, however, one point to which I must 
refer. Our attention has been drawn to a par- 
ticular passage in the sximming-up of the learned 
judge which I cannot pass over without mention- 
ing it, lest I might be supposed to approve of it. 
The learned judge in directing the jury quite 
correctly as to the effect of the Trade Disputes Act 
& charging them that, whatever their own views 
might be, they must follow & obey the Act, added 
some remarks pointedly expressed, which were 
indirectly a criticism of the Act & substantially 
a statement to the jury that a person who availed 
himself of the defence afforded by the Act was 
setting up a dishonest defence. Those remarks I 
venture to call inopportune, detrimental to defts,’ 
case, &, perhaps worst of all, irrelevant. Had this 
case not been decided without going into this 
subject, a grave question might have arisen 
whether it was not impossible to say that such 
observations could not faU, within the meaning 
of Ord. XXXIX., r. 6, to cause substantial wrong 
or miscarriage in the trial. A judge in charging 
a jury can never safely indulge in irrelevant 
observations, because he cannot be sure that the 
jury would be sufficiently logical to take no notice 
of them (Lord Sumner). — Dalumore v. Williams 
& JE 880 N (1914), 30 T. L. R. 432, 433 ; 68 Sol. 
Jo. 470, C. A. 

2885. Questions to Jury in wrong form.] — In 

order to justify the grant of a new trial on the 
groimd that fresh evidence has been discovered, 
&e evidence must be of such a character as to 
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justify the court in saying that the verdict cannot 
in the interests of justice be relied on, because it 
was based on a mistake, surprise, or fraud. 

Speaking for myself, I think that the questions 
(to the jury) were wrong in form, but I do not 
think that any injustice appears to have resulted 
therefrom (Vaughan Williams, L.J.). — ^Warham 
V. Selfridge & Co., Ltd. (1914), 30 T. L. R, 
344, C. A. 

2886. Litigant prevented from stating case.] — 

I have come to the conclusion that the decision of 
the Court of Appeal [ordering a new trial] ought to 
be affirmed. . . . When the question is one of fact 
a litigant has a right to state & prove his aUega- 
tions of fact, unless they are absurd on the face of 
them or are irrelevant in law. Here Bailhache, J., 
seems to me to have denied respondents that right, 
& I think that the Court of Appeal took the proper 
course in recognising & giving effect to it. 
Although what was said in this House in 
Bray v. Ford, No. 2347, posf, was said in reference 
to a different question, one of misdirection to a 
jury, there are observations in the judgments which 
go some way in laying emphasis on the general 
principle that a litigant ought never to be refused 
a reasonable chance of stating facts which are on 
the face of them possibly relevant, merely because 
a judge thinks that he will probably fail in establish- 
ing his case. To deny liim this chance is, 1 think, 
to deny him a constitutional right (Viscount 
Haldane). — Hall & Hons v. Hhowell (Edwin) 
& Sons, Ltd. (1918), 87 L. J. K. B. 1100; 119 
L. T. 061, H. L. 

2837. Matter raised after case closed.] — A new 

trial will not be granted on a point not taken at the 
trial until after the case on both sides was closed. — 
Eyre v. New Forest Highway Hoard (1892), 
50 J. P. 617 ; on appeal, 8 T. L. R. 048, C. A. 

2388. .] — We do not think that we ought 

to direct a new trial on points not taken at the 
trial. The arguments addressed to us might have 
been addressed to the judge, but that was not done, 
& it would not be right to send the case to a new 
trial (Charles, J.). — Page v. Bowdler (1894), 
10 T. L. R. 423, D. C. 

2839. .] — An application for a new trial of 

an action against a corporation on a promise given 
by a committee of the corporation was refused 
where an objection by defts. that the promise 
was not binding had not been made before verdict. 
— Craham & Sons v. IIuddeRvSfield Corpn. 
(1895), 12 T. L. R. 30, C. A. 

2840. .] — Except under wholly excep- 

tional circumstances a new trial should not be 
directed on grounds not raised in the court below, 
& not included in the notice of appeal. — Wilson 
V, United Counties Bank, Ltd., [1920] A. C. 
102 ; 88 L. J. K. B. 1033, H. L. 

2841. Regulation of Railways Act, 1868 (c. 119), 
s. 41 — Issue under.] — The court has no juris- 
direction to direct a new trial of an issue directed 
by a judge, under above section, to determine 
the amount of compensation in respect of lands 
taken for the purposes of a railway. — Birjviingham 
& District Land Co. v. London & North 
Western By. Co. (1889), 22 Q. B. D. 436; 68 
L. J. Q. B. 687 ; 60 L. T. 317 ; 37 W. R. 285, D. C. 

2842. House of Lords — Application of order in 
appeals to.] — The facts are aU before your lordships, 
& Ord. XXXIX., r. 6, and Ord. XL., r. 10, of the 
Buies of the Supreme Court . . . therefore apply. 
This House has full jurisdiction to finally deter- 
mine the matter in dispute & make such order as 
justice requires (Lord Atkinson). — Charrington 
& Co., Lto. V. Woodbr, [1014] A. C. 71, 94 ; 83 
L. j. K. B. 220 ; 110 L. T. 548, H. L. 


2848. .] — In this case Ord. XXXIX., 

r. 6, plainly applies to the effect that “ a new trial 
shall not be granted on the ground of misdirection 
. . . unless in the opinion of the Court of Appeal 
some substantial wrong or miscarriage has been 
thereby occasioned.’’ I really cannot affirm that 
such a wrong has been caused (Lord Shaw). — 
Sutherland v. Stores, [1926] A. C. 47, 84 ; 94 

L. J. K. B. 166 ; 132 L. T. 650 ; 41 T. L. B . 106, 
H. L. ; revag. S. C, suh nom, Stopes v. Sutherland 
(1923), 39 T. L. B. 677, C. A. 

County court proceedings .] — See County Courts, 
Vol. XIII., pp. 513, Nos. 618 et seq. 

Divorce proceedings — ^Refusal to allow cross- 
examination.] — See Husband Wife, Vol. 
XXVII., p. 493, No. 6257. 

Misdirection as to proper measure of damages.] — 
See Damages, Vol. XVII., pp. 172, 173, Nos. 
731-741. 

Actions for recovery of land .] — See Beat. 
Property & Chattels Real, Vol. XXXVIII., 
pp. 786, 787, Nos. 1185-1196. 

2344. Challenge to Jury — Omission to challenge 
— Discovery of grounds during or after trial.] — 
After a trial has been had, the court will not grant 
a venire de novo, on an allegation that the jury has 
been convened by the partner of the pltf.’s 
attorney ; at least without proof that the party 
who objects was not aware of the fact at the trial. 
— Brunrkill V. Giles (1832), 9 Bing. 13 ; 2 Moo. 

6 S. 41 ; 1 L. J. C. P. 143 ; 131 E. R. 619. 

234.5. ,j — A cause was tried 

under a writ of trial directed to the sheriff of 
Cambridgeshire, by a jury of persons resident in 
the town of Cambridge, none of whose names were 
on the jury list for the county ; but as it appeared 
that the deft.’s attorney had seen & looked over 
the list of jm'ors before they were sworn, & had 
expressed himself satisfied, the court held that the 
deft, was thereby precluded after verdict for the 
pltf., from objecting to the irregularity. 

It is quite sufficient to say, that the party ought 
to take such an objection at the earliest period, 
to make inquiry into the circumstances. It would 
be altogether unjust to allow him to lie by & take 
the chance of a verdict, & then come & set aside 
the proceedings, on an objection such as this, with 
respect to which he had the means of knowledge 
(Parke, B.). — Pryme v, Titchmarsh (1842), 10 

M. & W. 605 ; 2 Dowl. N. 8. 474 ; 12 L. J. Ex. 45 ; 
152 E. R. 612 ; snb noni. Prime v, Titchmarsh, 

7 .1. P. 563 ; 7 Jur. 202. 

.] — See, also, Juries, Vol. XXX., 

pp. 223, 232, 233, Nos. 123, 124, 266 ei seq, 

Disallowance by judge .] — See Juries, Vol. 

XXX., p. 224, No. 131. 

2346. Under-sherlfl attorney in the cause.] — ^The 
mere fact that the deputy of the sheriff, before 
whom the cause was tried, was the attorney for 
the party in whose favour the verdict was found, 
is not a ground for granting a new trial. — B riggs 
V, SowTON (1840), 4 Jur. 1014 ; 9 Dowl. 106. 

.]— See, also. Juries, Vol. XXX., p. 223, 
Nos. 123, 124. 


Sub-sect. 2. — ^Mistake of Judge. 

A, Misdirection pn Law or Evidence. 

2847. Court should not speculate as to whether 
verdict affected by misdlrectlon.]-j-'In an action for 
libel the judge misdirected the jury in favour of 
pltf. upon a material part of the libel & the jury 
gave a verdict for large damages. The Court of 



694 Pbactice. 


Sect, 2, — Grounds for granting : Sub-sect, 2, A . 

Appeal thought that the nature of the libel 
was such that the jury would have been entitled 
to give, & would probably have given, the same 
verdict even if the direction had been the other 
way, & refused deft-.’s application for a new trial 
on the ground that in their opinion no “ substantial 
wrong or miscarriage ” had been occasioned by the 
misdirection, within the meaning of r. 0 of the 
above Order : — Held : since the assessment of 
damages is the peculiar province of the jury in an 
action for libel, & since the jury had not had deft.’s 
real case submitted to them & might, in assessing 
the damages, have been influence by the mis- 
direction, there had been a substantial wrong or 
miscarriage within the above Order, & there must 
be a new trial. — B ray v, Ford, [1896] A. C. 44 ; 
65 L. J. Q. B. 213 ; 73 L. T. 609 ; 12 T. L. li, 119, 
H. L. 

2348 . .] — If there is any misdirection or 

other ground for a new trial, the court cannot 
speculate as 1 whether the same verdict would 
have been giv’en if there had been no such mis- 
direction & if it is possible that on a proper direc- 
tion, the jury might have given another verdict, 
the court cannot then assume that proper dii^ection 
would have made no difference, & say there has 
been no miscarriage of justice. 

It was unlikely that the jury would have been 
able to come to a fair conclusion upon the effect 
of the cross-examination without having their 
attention called by the judge to the evidence, so 
as to enable them to judge fairly whether pltf. 
had made any admission which they were, on his 
evidence, ju^ified in saying amounted to an 
admission of criminal conduct. Sc without it being 
pointed out to them that however emphatic the 
questions were that were put to him, they were 
bound to deal with the case upon his answers, Sc 
upon his answers alone, inasmuch as this was a 
collateral matter on which neither defts. nor pltf. 
could call evidence either, in the one case, to 
corroborate, or, in the other case, to displace the 
evidence given by pltf. The jury ought to have 
been told that their intervention was premature, 
that they must keep an open mind until the con- 
clusion of pltf.’s case, that inasmuch as defts.' 
counsel had put in documents pltf.’s counsel would 
be entitled not only to re-examine, but to address 
the jury last. I think also they ought to have 
been told that in estimating the amount of the 
damages they were entitled to consider, not merely 
the character of pltf., but also the conduct of 
defts. ; that a man does not lose his right to 
damages because his character is not free from 
reproach, that a man with a damaged character 
is entitled to have his damaged character protected, 
Sc if newspapers for their own purposes falsely 
allege that he has been guilty of crimes Sc miscon- 
duct, the jury might well consider that even a man 
of bad character ought not to have his character 
made out to be blacker than the proved facts 
warrant. The jury ought to have been asked to 
consider whether the words of the libel meant all 
that was said in the innuendo. It was necessary 
to ask this question, because if they found the 
innuendo proved, then, even if they gave a verdict 
for one farthing, though pltf. might have been 
deprived of his costs, it would not have been right 
to say that he ought to pay the whole costs of the 
action (Greer, L.J.). — Hobbs v, Tinung, Hobbs 
V, Nottingham Journal, [1929] 2 K. B. 1, 39, 46 : 
98 L. J. K. B. 421 ; 141 L. T. 121, C. A. 

See, also, Damages, Vol. XVII., pp. 172, 173, 
Nos. 737-741. 


2349. Verdict unreasonable on proper direction.] 

— Where a question of fact is left to the jury, Sc 
they have answered it reasonably, their verdict 
cannot be disturbed. But where the verdict 
is one that could not reasonably have been found, 
if the attention of the jury had been directed to 
the whole of the facts of the case, or if the court 
is not satisfied that the real question to be deter- 
mined was so left to them that their verdict was 
given upon the determination of that question, 
the court may set aside the verdict Sc order a new 
trial. — J ones v, Spencer (1897), 77 L. T. 636 ; 
14 T. L. R. 41, II. L. ; revsg, S. 0. sub nom, Spencer 
V, Jones, 13 T. L. R. 174, C. A. 

2350. Matter of law.] — ^We cannot say that any 
wrong observation on a matter of fact in which 
we could not concur is a ground for granting a 
new trial, if it was left as a question of fact for 
the jury. . . . The court are not prepared to 
say . . . that there has been any misdirection in 
matter of law. We are, t/herefore, of opinion that 
there ouglit to bo no rule for a new trial 
(Parke, B.). — Taylor v. Ashton (1843), 11 M. 
Sc W. 401 ; 12 L, J. Ex. 363 ; 7 Jur. 978 ; 152 
E. R. 860. 

2351. .] — Pltf. applied for a new trial on 

the ^ound that the learned judge had misdirected 
the jury on certain points. The application was 
refused. 

The misdirection complained of was not material 
upon the issue before the jury. It was a mis- 
statement of fact, a misinstruction of the jury 
upon a matter of fact, which was irrelevant to the 
issue. . . . Moreover a “ misdirection ” is pro- 
perly applicable to a misdirection on a matter of 
law, though I do not say that only such a mis- 
direction would justify an order for a new trial 
(Kennedy, L.J.). 

In my opinion, where there is a misdirection, it 
is for the party showing cause against the motion 
for a new trial on the ^ound of misdirection to 
show that the misdirection did not cause a mis- 
carriage of justice, Sc he must show it by authentic 
evidence (Vaughan Williams, Tj.J.). — White v, 
Barnes, [1914] W. N. 74. 

2352. Construction of direction to Jury — Taken 
as a whole.] — If the charge of the learned judge 
bo taken as a whole, as it ought to be. Sc its general 
meaning Sc effect be judged of when so taken, 
their lordships] think that the jury were not left 
under any erroneous impression whatever as to the 
real nature of the issues which they had to deter- 
mine. They are therefore of opinion that the order 
directing a new trial on the ground of misdirection 
cannot be sustained (Lord Atkinson). — Jones v, 
Canadian Pacific Ry. Co. (1913), 83 L. J. P. C. 
13, 20 ; 110 L. T. 83, P. C. 

2353. Jury’s attention not directed to whole 
facts.] — Jones v, Spencer, No. 2319, ante, 

2854. Question not properly left to Jury.] — 
Jones v, Spencer, No. 2349, ante, 

2355. Direction on material issue.] — Held : the 
court below was right in refusing a new trial on 
the ground of misdirection, as it appeared that the 
trial judge had properly instructed the jury on 
the material issue. — T ackey v, McBain, [1912] 
A. C. 186 ; 81 L. J. P. 0. 130 ; 106 L. T. 226, P. C. 

2856. .] — White v, Barnes, No. 2361, 

ante, 

2357. Judge misdirecting himself.] — It is clear 
that the only ground for directing a new trial is 
that the coimty court judge misdirected himself. Sc 
having regard to County Courts Act, 1888 (c. 43), 
s. 122, I do not think this is a sufficient ground, if 
the court is in a position, after considering the 
evidence, to do complete justice between the parties 
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(Lord Parker). — ^Barry r. Minturn, [1913] 
A. 0. 684 ; 82 L. J. K. B. 1193 ; 109 L. T. 673 ; 
77 J. P. 437 ; 29 T. L. B. 717 ; 11 L. G. R. 1087, 
H. L. ; varying 8. 0. avih nom, Minturn v. Barry, 
[191213K.B.610, 0. A. 

2868. Wrong opinion by Judge on fact — Fact 
left to Jury.] — If, in regard to a material matter of 
fact, a judge arrogates to himself the province of 
the jury, & directs a wrong conclusion, his mis- 
instruction of the jury might, I conceive, subject 
always to the important provisions of Ord. XXXIX., 
r. 6, constitute a ground for the grant of a new 
trial. There is nothing of that kind in the present 
case. At the outset of his summing-up Bailhache, J. , 
emplmtioally & in the plainest language directed 
the jurymen to judge for themselves, whatever 
view he might appear to express : “You are the 
judges of fact & not I. If, in the course of my 
observations to you, I appear to indicate any 
decided opinions of my own, you are not in the 
least bound to follow that opinion. On the 
qu^tions of fact you are the judges, & if the 
opinion I may indicate or express does not appear 
right, you will reject it. You will express your 
opinion upon the facts of this case as we under- 
stand it “ (Kennedy, L.J.). — Ryan v. Oceanic 
Steam Navigation Co., Ltd., O’Connell v. 
Same, Scanlon v. Same, O’Brien v. Same, [1914] 
3 K. B. 731, 760 ; 83 L. J. K. B. 1553, C. A. 

2359. Inadequate direction — On effect of cross- 
examination to credit.] — Hobbs v. Tinling, Hobbs 
V. Nottingham Journal, No. 2348, ante. 

2360. Libel action — Onus of proof.] — Wliere in a 
libel action the jury were told that the existence of 
privilege was contingent upon whether in their 
opinion deft, honestly believed his volunteered 
communication to be true, & that the burden of 
proof to that effect was upon him : — Held : this 
was a misdirection. 

Their lordships are therefore of opinion that 
there was a misdirection on a material point, which 
may have led to a miscarriage ... & that there 
ought to be a new trial (Lord Macnaghten). — 
Jenoure V. Delmege, [1891] A. C. 73 ; 60 L. J. 
P. C. 11 ; 63 L. T. 814 ; 55 J. F. 500 ; 39 W. R. 
388, P. C. 

2361. Opposition to new trial — Evidence that no 

miscarriage caused — Necessity for.] — It is for the 
party showing cause against a rule for a new trial 
on the ground of misdirection to show that the 
alleged misdirection did not cause a miscarriage 
of justice ; & he must show it by authentic 

evidence. — ^Anthony v. Hat^stead (1877), 37 L. T. 
433. 

2862. .] — ^White v. Barnes, No. 2351, 

ante. 

Opinion given by Judge — At request of Jury.] — 

See Shipping, Vol. XLI„ p. 333, No. 1875. 

Custom of trade — Effect not left to Jury.] — See 

Custom & Usages, Vol. XVII., p. 35, No. 393. 


B. Improper Admission or Eejection of Evidence. 

2863. Rejection of evidence.] — Where evidence 
has been improperly rejected, the court will grant 
a new trial, unless with the addition of the rejected 
evidence a verdict given for the party offering it 
would be clearly & manifestly against the weight 
of evidence.— -Crease v. Barrett (1835), 1 Cr. M. 
&B. 919; 6Tyr. 468; 4 L. J. Ex. 297 ; 149 E. B. 
1353. 

2864. Admission of evidence — ^Evidence having 
no leglttaate effect on verdict.] — In an action 
against a solicitor for negligence in not taking the 
proofs of the witnesses before the trial, it was 


proposed to call the witnesses to show what 
evidence they would have given if proofs had been 
taken : — Held : the evidence was admissible, 
but a new trial should not be granted, it appear- 
ing that the evidence, if admitted, could have 
had no legitimate effect on the verdict. — Manley 
V. Palache (1895), 73 L. T. 98 ; 11 R. 666, P. C. 

Motion to vary official referee’s report.] — 

See Arbitration, Vol. II., p. 618, No. 2468. 

2365. Premature admission — Evidence 

eventually admissible.] — A new trial will not be 
granted for evidence prematurely admitted, but 
which becomes admissible in the course of a trial. 

In an action against the defts. for non-payment 
of certain money for a machine, the defence was 
that the machine was faulty in its construction. 
In opening the case pltf.’s counsel, in order to 
show that the defence was not bond jfide, proposed 
to read in evidence a letter written by W. (deR.’s 
son), who had the management of the machine, 
& alone corresponded with the pltf. Subse- 
quently W., who was in court, was called as a wit- 
ness by the defts., but asked no question ; the 
judge then ruled that the letter was receivable 
in evidence against the defts. A verdict was 
found for the pltfs., & the defts. having applied 
for a new trial : — Held : that whether or not 
the evidence was admissible in the first instance, 
it subsequently became so by W. being called as 
a witness, & the fact that W. was not examined 
by the party calling him, nor asked whether he 
had acted bond fide, made no difference. — Faund 
V. Wallace (1876), 35 L. T. 361. 

2366. Libel.] — In an action for libel a new 

trial was granted where evidence was admitted for 
defts. other than in support of deft.’s particulars 
in mitigation of damages, & where the judge 
refused to admit evidence for pltfs. by way of 
rebutting. — Maclaren & Sons v. Davis (1890), 
6 T. L. R. 372, D. G. 

2367. Illegal agreement.] — An agreement 

between a solicitor & his managing clerk, who was 
not a solicitor, that the clerk should be paid a 
weekly salary of £3 lOs. & a bonus of 25 per cent, 
on the profits received by the solicitor in respect 
of business introduced by the clerk contained the 
following clause : “In the event of the termination 
of your engagement . . . the said bonus of 25 per 
cent, is to bo continued to be paid to you notwith- 
standing such termination, less three poimds ten 
shillings per week ” : — Held : that inasmuch as 
it must be inferred from the above clause that the 
business was in fact the business of the clerk, the 
agreement was one under which the solicitor was 
to permit his name to be used for the profit of an 
unqualified person, & was therefore illegal under 
sect. 32 of the Solicitors Act, 1843. 

That is an agreement in contravention of the 
law as enacted by sect. 32 of the Solicitors Act, 
1843, ought not to have been admitted in evi- 
dence. There must therefore be a new trial 
(Bankes, J.). — Harper v. Eyjolpsson, [1914] 
2 K. B. 411, 420 ; 83 L. J. K. B. 774 ; 110 L. T. 
640 ; 30 T. L. R. 246, O. A. 

2368. Evidence held Inadmissible on 

appeal.] — The trial judge admitted documents, 
notwithstanding objection by counsel. The Court 
of Appeal considered that the objection was well 
founded, & if persisted in ought to have been 
allowed, & the documents rejected, but refused a 
new trial. — Ware & De Previllb, Ltd. v. Motor 
Trade Assocn., [1921] 3 K. B. 40 ; 90 L. J. K. B, 
949 ; 125 L. T. 265 ; 37 T. L. R. 213 ; sub nom. 
Wake & Db Freville, Ltd. v. Motor Trade 
Assocn., 65 Sol. Jo. 239, C. A. 

Letters received by deceased — ^No evidence 
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of answers.] — See Evidence, Vol. XXII., p. 372, 
No. 3790. 

SeCy also. Evidence, Vol. XXII., p. 84, No. 624 ; 
Libel, Vol. XXXII., p. 170, No. 2080 ; Real 
Property, Vol. XXXVIII., pp. 780, 787, Nos. 
1185-1196. 

C. Failure to leave Question to Jury when 
Requested* 

2369. Request must be made at trial.] — Where 
you are complaining of non-direction of the judge, 
or that he did not leave a question to the jury, 
if you had an opportunity of asking him to do it 
& you abstained from asking for it, no court would 
ever have granted you a new trial ; for the obvious 
reason that if you thought you had got enough 
you were not allowed to stand aside & let all the 
expense be incurred & a new trial ordered simply 
because of your own neglect (Ix)RD Halsbury, C.). 
— Nevill V * Fine Arts & General Insurance 
Co., [1897] A. C. 68, 76 ; 66 L. J. Q. B. 195 ; 75 
L. T. 606 ; 61 J. P. 500, H. L. 

2370. .] — This point was not raised in the 

court below in the present case. That, however, 
is not conclusive, but the court ought not, I think, 
to allow a new point to be raised on appeal, if the 
party raising it had an opportunity of doing so in 
the court below & intentionally forbore to do so. 
1 do not think this can be said in this case. It had 
been so much the regular practice to assess the 
damages separately that I think counsel at the 
trial probably overlooked the point. In my 
opinion these appellants would be entitled to have 
the separate judgments set aside, & a new trial 
ordered, if I were wrong in holding that defts. 
were entitled to the judgment ; but the point not 
having been raised at the tri^, the question of 
costs would have to be considered, if this were the 
only ground on which a new tr;al were ordered 
(Bray, J.). — Greenlands, Ltd. v * Wilmshurst 
& London Assocn. for Protection of Trade, 
[1913] 3 K. B. 507, 563 ; 83 L. J. K. B. 136 ; 109 
L. T. 487 ; on appeal, sub nom. London Assocn. 
FOR Protection of Trade v * Greenlands, Ltd., 
[1916] 2 A. C. 15, H. L. 

2371. Request during summing up.] — The 

summing up comes after counsel have concluded 
their addresses to the jury & at a time when counsel 
have no right to intervene, unless it be to call the 
judge’s attention to some inadvertent error into 
which he may have fallen or to ask him to direct 
the jury upon some matter which he has over- 
looked (Buckley, L.J.). — K. v. Local Govern- 
ment Board, Ex p. Arlidgb, [1914] 1 K. B. 160, 
188 ; 83 L. J. K. B. 86, 101 ; 109 L. T. 651 ; 78 

J. P. 25, 30 ; 11 L. G. R. 1186, C. A. ; on appeal, 
sub nom. Local Government Board v . Arlidge, 
[1915] A. C. 120, H. L. 

2372. Defence not pleaded.] — Defts. desired to 
raise the point that they were not liable to pltf. 
for the consequences arising from the negligence 
of their foreman, on the ground that his negligence 
was not their negligence. The judge, however, 
declined to allow this or to direct the jury on this 
question, on the groimd that this defence was not 
pleaded. A new trial was granted. — Y oung v . 
flOFFBiAN Manufacturing Co., Ltd., [1907] 2 

K. B. 646, 649 ; 76 L. J. K. B. 993, 995 ; 97 

L. T. 230 ; 23 T. L. R. 671, C. A. 

Responsibility of Judge — ^As to questions to Jury 

— Counsel asked for guidance.]— B arristers, 
Vol. III., p. 353, No. 453. 


Framing of questions — ^Duty of Judge & counsel.] 

— See Barristers, Vol. III., p. 364, No. 463. 

D* QttesHons for Judge left to Jury* 

2373. Further questions put to Jury — Where 
first answers adequate.] — 1 have hesitated a little 
before coming to a conclusion on the question with 
regard to whether there ought to be a new trial 
in this case or whether there ought to be judgment 
for defts. ; but I have come to the conclusion that, 
whereas in this case the jury have once found the 
facts which are sufficient to justify the judge in 
giving a judgment, it is not right that the judge 
should redirect the jury, in order to bring about 
a finding different from that to which they had 
already come. . . . Whether the verdict is general 
or whether it is in answer to specific questions, if 
the answers to those questions are sufficient to 
determine the case the jury are fundus officio & 
the judge is not entitled to ask them further 
questions (Greer, L.J.). — Dew v * United BritIsh 
S.S. Co., Ltd. (1928), 98 L. J. K. B. 88, 96 ; 139 
L. T. 628, 634, 635; 17 Asp. M. L. C. 513, 0. A. 

Moneylending transactions— Question of harsh- 
ness, etc.] — See Money & Monbylendino, Vol. 
XXXV., p. 217, Nos. 435-437. 

E. Case Improperly Withdraum from Jury* 

2374. Where decision of Jury necessary. ]---The 
judge has a certain duty to discharge, & the jurors 
have another & a different duty. The judge has 
to say whether any facts have been established by 
evidence from which negligence may bo reason- 
ably inferred ; the jurors have to say whether, 
from those facts, when submitted to them, negli- 
gence ought to be inferred. It is, in my opinion, 
of the greatest importance in the administration of 
justice that these separate functions should be 
maintained, & should be maintained distinct. It 
would be a serious inroad on the province of the 
jury, if, in a case where there are facts from which 
negligence may reasonably be inferred, the judge 
were to withdraw the case from the jury upon the 
groimd that, in his opinion, negligence ought not 
to be inferred ; & it would, on the other hand, 
place in the hands of the jurors a power which 
might be exercised in the most arbitrary manner, 
if they were at liberty to hold that negligence might 
be inferred from any state of facts whatever (Lord 
Cairns). — Metropolitan Ry. Co. v * Jackson 
(1877), 3 App. Cas. 193, 197 ; 47 L. J. Q. B. 303 ; 
37 L. T. 679 ; 42 J. P. 420 ; 26 W. R. 175, H. L. 

2375. .] — This was an application by the 

pltf. for a new trial of an action tried before 
Darling, J., & a jury at Leeds. The action 
was brought to recover damages for personal 
injuries sustained by the pltf. in consequence of 
the negfigence of the defts.’ servants. On the 
night of Jan. 17, 1898, the pltf. was a passenger 
in a train on the defts.’ line from Morley k) Batley. 
lie was in the last carriage of the train next to the 
guard’s van. He was well acquainted with Batley 
Htation, & the platform on to which he would have 
to get out was on the left-hand side of the train 
as it approached. The pltf. was sitting on the 
right-hand side of the carriage talking to a lady. 
The train by some accident passed entirely through 
the station & stopped ten or twelve yards beyond 
the end of the platform. As the train passed 
through a porter on the left-hand platform called 
out, Batley, Batley.” As soon as the train 
stopped the pltf. said good-bye to the lady, walked 
across the carriage, opened the door from the 
inside, Sc stepped out. In consequence of there 
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being no platform for bim to alight on he fell 
down & was seriously injured. At the trial the 
judge held that there was no evidence of negli- 
gence. He accordingly withdrew the case from 
jury, & directed a verdict for the defts., & gave 
judgment accordingly. On appeal : — HeJd : there 
was evidence of facts from which negligence 
might reasonably be inferred, & the case ought 
therefore to have been left to the jury. The action 
must therefore go down for a new trial. — Brearley 
V. London & North-Western By. Co. (1899), 15 
T. L. R. 237, C. A. 

2876. .] — ^A ship, while coming out of 

harbour, struck on a reef on the morning of Oct. 
0, 1876, & in order to get her off it was necessary 
to discha^e a portion of the cargo. The master 
agreed with G., who was the only person at the 
harbour who had the requisite number of men, 
to lighten the vessel & get her off. Under this 
a^eement about eight men worked for two hours 
without succeeding. G. then persuaded the 
master to call a survey of the vessel & sell her, &, 
in pursuance of the report of the survey which 
was made by G., the master sold the ship & cargo 
to G., at 6 p.m. on the same day on which the ship 
struck, for a very small sum. At the time of the 
sale the weather was fine, & the vessel was in no 
more danger than she had been in from the time 
she struck ; but if the wind veered round to the 
south or west, the vessel would have broken up 
in a short time. As soon as G. purchased the ship 
he sent a sufficient number of men to discharge 
the cargo & on the second high tide after the vessel 
struck she was floated. She was subsequently 
repaired, & made seaworthy for about £20. In 
an action against the underwriter on a policy of 
insurance on the vessel, pltf. claimed for a con- 
structive total loss. The judge at the trial mled 
that there was no evidence upon which the jury 
could reasonably llnd the urgent necessity for the 
sale of the ship at the time of the sale, which alone 
could justify the sale, that is, that at the time there 
was no reasonable evidence of a total loss, he 
withdrew the case from the jury, & ordered the 
verdict & judgment to bo entered for deft. : — 
Held : (1) (Lord Coleridge, C.J.) the ruling was 
right, & the only question was whether the ship 
was at the time she was sold constructively lost, 
& there was no evidence from which a jury could 
reasonably find this ; the evidence must be limited 
to the stringent necessity of the sale, not to the 
question whether the s^e was made under cir- 
cumstances under which a piudent uninsured 
owner would have made it; (2) (Grove, J.) the 
eole question was, not whether the circumstances 
were such as to justify the sale, but whether the 
circumstances detailed in the evidence were such 
as to afford sufficient evidence to be laid before a 
jury that the sale was justifiable, & it was not a 
case which should have been withdrawn from 
a jury ; there was reasonable evidence upon which, 
in the absence of any answer, the jury might find 
a verdict. — H all v. Jure (1880), 49 L. J. Q. B, 
721 ; 43 L. T. 411 ; 4 Asp. M. L. C. 328. 

2377. Running down actions.] — The facts so 
far as they were approved were these ; the pltf. 
was walking on a footpath. The motor comes on 
to the footpath at a considerable pace doing 
considerable damage to the wall & struck the pltf. 
Motors may skid upon greasy roads, & if they do 
it is their hind part that swings round & not the 
front part. It was not the hind pai^t of this 
vehicle that came first on the footpath, but it 
was the front part. Motors may be struck by 
other vehicles & knocked out of their course with- 
out the negligence of their drivers, but in this case 


the only two people called who were there say that 
neither of them saw any other vehicle than the 
one that came on to the footpath, so that you have 
a vehicle, itself under the control of the defts. 
coming at a fast pace at a place where it had no 
right fi) be, & with no evidence given by the dete. 
that it did so for two causes, for neither of which 
would the defts be liable necessarily. . . . Hei*e 
we have a man where he has a right to be & a 
motor where it primd facie has no right to be, & 
on the evidence given by the pltf. there are two 
possible causes of its getting there without negli- 
gence* skidding or being knocked there by another 
vehicle, excluded by the evidence altogether. . . . 
In my opinion, the learned judge was wrong in 
withdrawing the case from the jury. With regard 
tt) the question of costs, that can be dealt with 
when my brother has given his judgment 
(SCRUTTON, L.J.). 

Pltf. will get the costs of the appeal, &, subject 
to what the parties may say, we think the fair 
order will be as to the costs of the first trial, that 
if pltf. succeeds in the new trial he is to have the 
costs of the first trial, but defts. would not have 
the costs of the first trial in any event (Bankes, 
L.J.). — McGowan v. Stott (1930), 143 L. T. 
219, n., C. A. 

2378. .] — The pltf., who was the widow of 

a man who had been killed in a motor accident, 
brought an action for damages against the driver 
of the motor-car in which her husband was riding 
when he was killed. At the end of the pltf.’s case 
at the trial counsel for the deft, submitted that 
there was no case to go to the jury, & the trial 
judge thereupon withdrew the case from the jury 
& gave judgment for the deft. The pltf. appealed. 
According to the evidence, the deft, was driving 
a fast small motor-car on the night of the accident. 
It was a dark night, but dry. The road was broad 

there was no other tralfic at the time & place 
of the accident, which happened on a slight bend 
in the road. The driver said that he was going 
at the rate of thhty-five miles an hour & that he 
was driving with one hand only on the wheel, 
as was his usual practice. The motor-car was 
found to have turned over & apparently bounded 
along the road & possibly to have tui’ned over 
twice. A good deal of damage had been done 
to the offside of the motor-car. The passenger 
had been thrown out on the right-hand side of the 
road — ^the offside — & tlie motor-car was foimd 
some way off the road on the left-hand side of 
the road : — Held : the judge struck too soon, 
having regard to the dictum of Erle, C. J., in ScoU 
v. London & St Katherine Docks Co, (1865), 3 
H. & C., at p. 601, where he said: “ Where the 
thing is shown to be under the management of the 
deft, or his servants, & the accident is such as in 
the ordinary course of things does not happen if 
those who have the mai^ement use proper care, 
it affords reasonable evidence, in the absence of 
explanation by the defts., that the accident arose 
from want of care ” ; the case ought not to have 
been withdrawn from the jury as the above facts 
constituted an accident which did not usually 
happen with proper driving, & they required 
explanation by the deft. There must, therefore, 
be a new trial. With regard to the costs, as there 
had been too much lately of trying to run cases on 
no evidence to go to the jury, the court would 
enforce its view on that practice by making a 
special order with regard to the costs. The pltf. 
would have the costs of the appeal, & if the pltf. 
succeeded on the second trial she would have the 
cost® of the first trial. But the deft, was not to 
have the costs of the first trial in any event. 
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McGowan v. StoUy No. 2377, ante, followed. 

I do not propose to say anything more about the 
facts than that, because there is going to be a second 
trial, but I want to say this & perhaps counsel for 
the deft, will be pleased with the general rule. 
There has been too much lately of this trying to run 
cases on no evidence to go to the jury. It is very 
much better for the parties, in the matter of expense 
that the verdict of the jury should be taken in 
such a case coupled with the submission that there 
is no evidence to go to the jury, because then you 
save the expense to the parties of a second trial. 
By way of enforcing that view we propose to act 
in the same way as the Court of Appeal did in the 
case of McGowan v. Stott, No. 2377, ante, of which 
we have been supplied with a shorthand note, & 
to make the order that the pltf. has the costs of 
this appeal, but with regard to the costs of the 
lirst tri^, if the pltf. succeeds in the new trial she 
is to have the costs of the first trial, but the deft, 
is not to have the costs of the first trial in any 
event. Perhaps when counsel for defts. know that 
that is added to their risk they may not be quite 
so ready to take the point that there is no evidence 
to go to the jury (Scrutton, L.J.). — IIaluwell 
i’. Venables (1930), 99 L. J. K. B. 353 ; 143 
L. T. 215, 216 ; 74 Sol. Jo. 264, C. A. 

2379. Possibility of jury answering questions one 
way or the other.] — Dallas v. Great Western 
By. Co., No. 2100, post. 

2380. Jury disagreeing — ^Action for recovery of 
land.] — Where, in an action of ejectment, pltfs.* 
title is admitted, it is misdirection to withdraw 
the facts from the jury, who could not agi*ee, & 
direct a verdict for defts. on the groimd that pltfs. 
had not proved possession during any part of the 
statutory period. Evidence having been submitted 
which, if believed, proved their possession of part 
of the lands sued for, a new trial was rightly 
ordered. — Kingston Race Stand v. Kingston 
CoRPN., [1897] A. C. 509 ; 66 L. J. P. C. Ill, P. C. 

New trial in actions for recovery of land, see 
Real Property, Vol. XXXVIII., pp. 786, 787, 
Nos. 1185-1196. 

F. J udgment for Defendant upon Plaintiff's Opening 
without allowing Plaintiff to call Evidence. 

2381. Consent of plaintiff — ^Necessity for.] — A 

judge at the trial of an action cannot, after the 
case has been opened, non-suit pltf. without his 
consent, & without hearing the evidence tendered 
by him. — Fletcher v. London & North Western 
By. Co., [1892] 1 Q. B. 122 ; 61 L. J. Q. B. 24 ; 
65 L. T. 605 ; 40 W. R. 182 ; 8 T. L. R. 77, C. A. 

2382. .] — ^A pltf. should not be non- 

suited on his counseTs opening except by the con- 
sent of his counsel. — Isaacs v. Evans (No. 2) 
(1900), 16 T. L. R. 480 ; 44 Sol. Jo. 591, C. A. 

2383. .] — In this action where sect. 1 

of the Public Authorities Protection Act, 1893 
(c. 61), was raised in defence, the county court 
judge gave effect to it by non-suiting pltf. at the 
conclusion of the opening speech for pltf. & before 
he had called his evidence, although this was 
without the consent of pltf. & although it appeared 
by the opening that there was an issue whether 
the act of deft, was done in pursuance of a public 
duty or out of malice : — Held : that there must be 
a new trial. — Cross v. Rix (1912), 77 J. P. 84 ; 
29 T. L. R. 85 ; 11 L. G. R. 151, D. C. 

2384. .] — ^A workman met with an 

accident. He applied to his approved society & 


was paid sick pay of 10s. a week, which was the 
maximum amount he would have received imder 
Workmen’s Compensation Act, 1906 (c. 58). He 
signed a notice of the accident, on the form pro- 
vided by the society, they wrote to the employer 
to ask him to admit liability. The employer 
having refused to admit liability, the society 
instructed the workman to see their local solicitors, 
who informed him that on signing a retainer 
authorising them to act on his behalf they would 
make a claim for him. At the hearing the corre- 
spondence, showing the course adopted by the 
approved society, was put in evidence together 
with the retainer signed by the workman. The 
county court judge asked counsel, who opened 
the case on behalf of the workman, whether 
the application was made by the workman himself 
or by the approved society in the name of the 
workman. This question counsel, relying on the 
retainer & his brief, said he should not be called 
upon to answer, & the judge thereupon dis- 
missed the application with costs : — Held : the 
retainer was primd facie evidence that the appli- 
cation was being made by the workman on 
his own behalf, & the judge should have heard 
the workman’s evidence upon the matter before 
^smissing the application. Case remitted.- - 
Allen v. Francis, [1914] 3 K. B. 1065 ; 83 L. J. 
K. B. 1814 ; 112 L. T. 62 ; 30 T. L. R. 695 ; 58 
Sol. Jo. 753 ; 7 B. W. C. C. 779, C. A. 

Non-suit in county court proceedings, see 
County Courts, Vol. Xlll., pp. 507-510, Nos. 
574-596. 

G. Rulings as to Stamps. 

R. S. C., Ord. XXXIX., r. 8. A new trial sliall not be Krantod 
by reason of the ruling of any Judge tliat the stamp upon any 
document is sufficient, or that the document does not require 
a stamp. 

See Evu)ENCE, Vol. XXII., p. 275, Nos. 2012, 
2614. 

H, Other Cases. 

2385. Refusal to allow amendment.] An appli- 
cation for a new trial on the ground that the judge 
had improperly refused to allow the declaration 
to be amended was refused where the amendment 
was not such as might be necessary for the purpose 
of determining the real question in controversy 
between the parties. — Wilkin v. Reed (1854), 15 
C. B. 192 ; 2 C. L. R. 796 ; 23 L. J. C. P. 193 ; 
23 L. T. O. S. 160 ; 18 Jur. 1081 ; 2 W. R. 556 ; 
139 E. R. 394. 

Improper adjournment.] — See Master & 

Servant, Vol. XXXIV., p. 390, No. 3169. 

Counsel directed to confine argument to one 
point — Adverse decision on other points.] —See 

Master & Servant, Vol. XXXIV., p. 478, No. 
3930. 


Sub-sec^. 3. — Conduct op Jury. 

A . In General. 

2386. Trial judge’s view of verdict — Considera- 
tion of.] — The question whether a new trial should 
be panted on the ground that the verdict was 
against the weight of evidence, must depend upon 
whether the verdict was such as reasonable men 
ought not to have given, & not upon whether the 
learned judge who tried the action was dissatisfied 
or not with the verdict. — Solomon v. Bitton 
(1881), 8 Q. B. D. 176, C. A. 
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2887* .] — It is idle to say that, in 

determining whether a verdict was against the 
weight of evidence, you must not take into serious 
consideration the opinion of the judge who tried 
the case. No one has ever said his opinion is 
conclusive, but it is a matter to be taken into serious 
consideration (Lord Esher, M.R.). — Webster v. 
Friedebero (1880), 17 Q. B. D. 730, 737 ; 55 
L. J. Q. B. 403 ; 55 L. T. 49 ; 34 W. R. 728, C. A. 

2888. .] — Held : the contention that 

the court could not consider the view of the judge 
who presided at the trial, who had reported that 
he thought the verdict was unsatisfactory was 
negatived by Webster v. Friedeherg, No. 2387, ante. 
— Neville v. London Express Newspapers, 
Ltd., [1917] 2 K. B. 564 ; 86 L. J. K. B. 1055 ; 
117 L. T. 598 ; 33 T. L. R. 409, C. A.; revsd. 
on other grounds, [1919] A. 0. 368, H. L. 

2389. .] — The Court of Appeal always 

pays great attention to the views expressed by 
the judge at the trial with regard to the verdict 
of the jury. Such views are, of course, not con- 
clusive, but they constitute a very important 
element to be considered by the court in arriving 
at its decision (Scrutton, L.J.). — Smith v. 
Hchilling, [1928] 1 K. B. 429 ; 97 L. J. K. B. 
276 ; 138 L. T. 475 ; 44 T. L. R. 109, C. A. 

B. Verdict Against Weight of Evidence. 

2390. Unreasonable verdict.] — Solomon v. Bit- 
ton, No. 2386, ante. 

2391. — — .] — A new trial ouglit not to be 
granted on the ground that tlie verdict of the jury 
was against the weight of the evidence, unless 
the verdict was one which a jury, viewing the whole 
of the evidence reasonably, could not i^roperly 
find. — Metropolitan Ry. Co. v. Wright (1886), 
11 App. Cas. 152 ; 55 L. J. Q. B. 401 ; 54 L. T. 
658 ; 34 W. R. 746 ; 2 T. L. R. 553, H. L. 

2392. .] — A new trial of an action ought 

not to be granted on the ground that the verdict 
was against the weight of evidence if the verdict 
was one which the jury, acting as reasonable men, 
could have found. — Wp:bster v. Eriedeberg 
(1886), 17 Q. B. D. 736 ; 55 L. J. Q. B. 403 ; 55 
L. T. 49 ; 34 W. R. 728 ; 2 T. L. 11. 702, C. A. 

2393. ,] — If there is to be trial by jury, it 

is not right that we should interfere with a verdict 
which might have been found by reasonable men 
(Wills, J.). — Maccann v. London & St. 
Katherine Docks Co. (1887), 3 T. L. R. 539, 
D. C. ; on appeal^ 3 T. L. R. 618, C. A, 

2394. .] — Where in an action for com- 

pensation in respect of land compulsorily taken for 
public pu^oses the jury, after hearing the con- 
flicting evidence of experts as to the existence of 
payable coal thereunder, assessed damages in 
respect thereof : — Held : their verdict, being one 
which a jury could reasonably find, could not be 
set aside as against the weight of evidence. — 
Brown v. Railways Comr. (1890), 15 App. Cas. 
240 ; 59 L. J. P. C. 62 ; 62 L. T. 469, P. C. 

2395. .] — A verdict of a jury will not be 

disturbed as against evidence or the weight of 
evidence, unless it is one which a jury, viewing the 
whole of the evidence reasonably, could not 
properly find. — ^Phillips v, Martin (1890), 15 
App. Cas. 193, P. C. 

2396. .] — ^Where a new trial is sought to bo 

obtained on the ground that the verdict in the 
court below was against the weight of evidence, in 
a case where there was some evidence te support 
the verdict, it is not enough that the judge who 
tried the case, or the judges of the Court of Appeal, 
might have come to a different conclusion ; but 


there must be such a preponderance of evidence 
against the verdict as to make it unreasonable 
tliat the jury, when properly directed by the judge, 
should retimi the verdict they did. — Hampson v. 
Guy (1891), 64 L. T. 778, 0. A. 

2397. .] — The rule as to granting a new 

trial when the verdict is alleged to be against the 
weight of evidence is twofold : (a) if the evidence 
is such that no reasonable men acting carefully 
could find for the party upon whom the burden 
of proof rests, it should be ruled that there is no 
evidence to go to the jury ; (b) the verdict of a 
jury will not be disturbed unless it is one wliich 
a jury, viewing the evidence reasonably, cannot 
properly find. — Eerrand v. Bingley Township 
District Local Board (1891), 50 J. P. 277 ; 8 
T. L. R. 70 ; 36 Sol. .To. 58, C. A. 

2398. .] — Can we say that though the 

question was unquestionably within the province 
of the jmy, yet the jmy, if they had viewed the 
whole of the evidence reasonably, could not 
possibly liave found such a verdict ? ... It 
appears to me that the verdict was so utterly 
irreconcilable with the evidence, when reasonably 
considered, that it ought to be set aside (Lindley, 
L.J.).-~-Allcock v. Hall, [1891] 1 Q. B. 444, 445, 
446 ; 60 L. J. Q. B. 416 ; 64 L. T. 309 ; 39 W. R. 
443 ; 7 T. L. R. 260, C. A. 

2399. .] — This court, adopting the principles 

laid down by the House of Lords, always refused 
to grant a new trial on the ground that the verdict 
was against the weight of the evidence, unless the 
verdict was one which the jury could not properly 
have foimd on the evidence before them (Lindley, 
L.J.).— Avis v. Great Eastern Ry. Co. (1892), 
8 T. L. R. 693, C. A. 

2400. .] — Where there is evidence on 

which the jury might reasonably act, their finding 
should not be disturbed. So held in an action for 
damages by i)laintiff who had suffered personal 
injuries in attempting to pass over a level crossing. 

If the evidence was such that upon the facts & 
the inferences from the facts the jury might answer 
those questions either in one way or the other, the 
case could not be withdrawn from the jury (Lord 
Esher, M.R.). — Dallas v. Great Western Ry. 
Co. (1893), 57 J. P. 584 ; 9 T. L. R. 344, C. A. 

2401. .] — In an action for damages due to 

negligent construction of a drain by a municipal 
council a jury^foimd that there was no negligence, 
but the full court set aside the verdict & ordered 
a new trial : — Held : there being evidence both 
ways the verdict was one which the jury could 
reasonably find & ought not to have been set aside. 
— Brisbane Municipal Council v. Martin, 
[1894] A. C. 249, P. C. 

2402. .] — Where a question of fact is left 

to the jury, & they have answered it reasonably, 
their verdict cannot be disturbed. But where the 
verdict is one that could not reasonably have been 
found if the attention of the jury had been directed 
to the whole of the facts of the case, or if the court 
is not satisfied that the real question to be deter- 
mined was so left to them that their verdict waa 
given upon the determination of that question, 
the court may set aside the verdict & order a new 
trial. — Jones v. Spencer (1897), 77 L. T. 536 ; 14 
T. L. R. 41, H. L. ; revsg. 8. C. sub nom, Spencer 
V. Jones, 13 T. L. R. 174, C. A. 

2403. .] — The Court of Appeal having 

reviewed the evidence at length, came to the con- 
clusion that the judgment for damages . . . on the 
admitted facts could not possibly stand, & was one 
which no jury could reasonably reach, & that the 
verdict must be set aaide &> a new triad ordered. — 
Neville v, London Express Newspapers, Ltd., 
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Sect 2 , — Orounde for granting : Sub-sed. 8, B., C., 
J>«, E, dbF.; etib-sect. 4, A,] 

[1917] 2 K. B. 564 ; 86 L. J. K. B. 1066 ; 117 
L. T. 598 ; 33 T. L. R. 409, C. A. ; revad, on other 
grounds, [1919] A. 0. 368, H. L. 

2404. .] — The jury found that the words 

complained of were uttered, but were not defama- 
tory. Thereupon the Lord Chief Justice entered 
judgment for deft. From that judgment pltf. 
appeals & asks for a new trial upon the ground that 
the words were of such a character that they could 
not be other than defamatory, that 12 reason- 
able men could not find otherwise. ... I cannot 
say that the verdict was so unreasonable that it 
must be wrong & that it ought to be set aside as a 
verdict of 12 perverse men (Sankey, L.J.). — 
Broome r. Agar (1928), 138 L. T. 698 ; 44 T. L. R. 
339, C. A. 

2405. .] — In the Court of Appeal the Master 

of the Rolls thought that there was no ground for 
saying that the answer given by the verdict was 
one which twelve reasonable men could not reach. 
It appears by the judgments of Atkin, L.J., Sd 
Lawrence, L.J., that they did not agree with this 
opinion, Atkin, L.J., saying that if left to himself 
he should liave decided that no reasonable men 
could come to the conclusion to which they did 
come, but that the opinion of the Master of the 
Rolls prevented him from giving effect to that 
view. In that I think he was wrong ; the fact 
that one judge thinks a verdict is not unreasonable 
do^ not in itself render a verdict unassailable. 
It is a mere expression of opinion from which others 
might differ, for the question of reasonability is 
not capable of rigid definition. Were it otherwise 
the opinion of the judge in a Court of Appeal 
in favour of a verdict so challenged would prevent 
the other mernbers forming the majority of the 
court from giving a contrary decision (1 x)RD 
Buckmaster). — Lockhart v, Harrison (1928), 
139 L. T. 521 ; 44 T. L. R. 794, H. L. 

.] — See, also, Negligence, Vol. XXXVI., 

pp. 85, 86, Nos. 565-571. 

2406. Miscarriage of Justice.] — On an applica- 
tion for new trial on the ground that the verdict 
was against the weight of evidence ; — Held : the 
court will not interfere with the verdict of a jury 
unl^ satisfied that there has been a clear mis- 
carriage of justice. A new trial would not be 
granted merely because the judge differed from the 
conclusion arrived at by the jury. — M ills v. 
Chester (1907), Timesy Oct. 16. 

2407. Judge disagreeing with verdict.]— Hamp- 
BON V. Guy, No. 2396, ante, 

2408. .] — Mills v, Chester, No. 2400, 

ante, 

2409. .] — It is not valid ^ound for ordering 

a new trial t^t the judges differ from the con- 
clusion at which the jury have arrived or consider 
that the findings show that the defts. had not 
had a fair & unprejudiced trial. — T oronto Ry. 
Go, V. King, [1908] A. C. 260 ; 77 L. J. P. C. 77 ; 
98 L. T. 650, P. C. 

2410. .]— Lockhart v. Harrison, No. 2406, 

ante. 

2411. Verdict depending on controversial 
Mienttfic matter.] — The ordinary reasoning accord- 
ing to which the verdict of a jury on a question 
of fact ought not to be disturbed, unless the pre- 
TOnderance of the evidence against the verdict 
be strong clear, does not apply to cases where 
the verdict depends upon a question of science 
which is not fuUy solved, but is stiU within the 
region of bond fide controversy. The importance 
of the verdict to others besides the parties to the 


litigation, &; also the novelty of the question at 
issue, are elements to be taken into consideration 
in deciding whether a new trial should be granted 
or not. \^ere a new trial is granted on the ground 
of the unsatisfactory nature of the verdict, a 
condition should not be imposed that the party 
applying for the new trial should pay the costs of 
the previous trial. — Metropolitan Asylum Dis- 
trict Managers v. Hill (Appeal No. 1) (1882), 
47 L. T. 29 ; 47 J. P. 148, H. L. ; revag, on other 
grounds S. 0. anb nom. Hill v. Metropolitan 
Asylums District Managers (1879), 49 L. J. 
Q. B. 228, C. A. 

2412. Exceptional case.] — ^The court has fre- 
quently said that it is almost impossible to succeed 
in an application for a new trial on the ground that 
the verdict was against the weight of the evidence. 
At the same time, it has never been laid down 
that in no case will the court grant a new trial 
on such a ground. But it will only do so in an 
exceptional case (Lord Esher, M.R.). — Seaton v. 
Sheridan (1896), 12 T. L. R. 286, 0. A. 

2418. Condition as to costs of previous trial.] — 
Metropolitan Asylum District Managers v. 
Hill (Appeal No. 1), No. 2411, ante. 

County court proceedings.] — See County Courts, 
Vol. XIII., pp. 513, 626, Nos. 620-622. 


C, Perverse Verdict. 

Judges’ directions disregarded.] — See Juries, 
Vol. XXX., pp. 254, 255, Nos. 653-659. 


D. Excessive Damages, 

See, generally. Damages, Vol. XVII., pp. 167- 
175, Nos. 680-783. 

2414. Amount unreasonably large.] — Giving the 
best consideration to the facts of this case, to 
the damage actually done, & the conduct of defts. 
(of which I strongly disapprove), 1 think a verdict 
of £1,000, which surprises in itself, was excessive, 
& that there must be a new trial. The excessive 
damages lead to the suspicion that the jury may 
not have calmly considered the whole case, & I 
should order a new trial of the whole case 
(Scrutton, L.J., dies,), — Tolley v. Fry (J. S.) & 
Sons, Ltd., [1930] 1 K. B. 467, 477 ; 99 L. J. 
K. B, 149 ; 142 L. T. 270 ; 46 T. L. R. 108, C. A. 

.] — See, also, Damages, Vol. XVII., p. 171, 

Nos. 719-721. 

Impossible verdict.] — See Damages, Vol. 

XVII., p. 174, No. 753. 

Amount exceeding injury proved.] — See 
Damages, Vol. XVII., pp. 171, 173, Nos. 717, 718, 
739, 741. 

Parties consenting to reduced damages.] — See 
Damages, Vol. XVII., p. 169, Nos. 696, 697. 


E, Inadequate Damages. 

See Damages, Vol. XVII., pp. 176-179, Nos. 
784-832. 


2415. Juryman member of defendant council.] — 
In a county court action against a borough 
council one of the jurymen was a member of the 
council. The jury returned a verdict for defts. 
The judge refused a new trial on the ground that 
no injustice had been done. On app^ ; — Held : 
as the case had been in part decided by one of 
defts., there must be a new trial. — ^Atkins v, 
Fulham Borough Council (1916), 31 T. L. R. 
664; 79 J. P. Jo. 862. 



Part XLI. — ^New Trial. 


601 


Verdict decided by lot .] — See Juries, Vol. XXX., 
p. 239, No. 369. 

Compromlee .] — See Damages, Vol. XVII., p. 178, 
Nos. 821, 823, 

Stmnrer In Jury room .] — See Juries, Vol. XXX., 
p. 237, No. 327. 

Irregular conduct during trial .] — See Juries, 
Vol. XXX., pp. 236. 238, 244, Nos. 309, 346, 
423. 

Conduct leading party to suppose Jury in his 
favour.}— iSTec Juries, Vol. XXX., pp. 234, 236, 
Nos. 303, 304. 

Informal verdict corrected on following day*] — 

See Juries, Vol. XXX., p. 242, No. 410. 

Verdict found not unanimous — Objection after 
discharge .] — See Juries, Vol. XXX., p. 266, 
No. 663. 

ChaUenge to lury.'l—See Nos. 2344-2346, ante. 


Sub-sect. 4. — Substanttaixy Wrono Verdict 
GIVEN. 

A . Party taken hy Surprise, 

2416. Decision mainly attributable to surprise.] 

— The court will not permit affidavits to be used 
on a motion for a new trial which tend to impeach 
the integrity of the jury. Although surprise be a 
good ground for a motion for a new trial, & affi- 
davits may be used to estabUsh that ground, they 
must be conclusive, & the facts in respect of which 
the evidence creating the surprise was given must 
be such as that the verdict may be mainly attribut- 
able to their effect upon the decision of the cause. 
If there appears on the whole evidence enough to 
sustain the verdict found, independently of the 
facts brought into doubt, the court will not inter- 
fere & order a new trial, although the right be 
bound. — Hartwright v, Badham (1822), 11 Price, 
383 ; 147 E. R. 607. 

2417. .] — Guest v, Ibbotson, No. 2421, 

post, 

2418. Grounds of surprise clearly set out.] — 

Hartwright v, Badham, No. 2416, ante. 

2419. .] — ^Affidavits in support of a motion 

for a new trial on the ground of surprise ought 
clearly to state what the grounds of surprise are. — 
Dow V. Dickinson, [1881] W. N. 52, C. A. 

2420. County court proceedings.] — ^A 

coui^ court judge should follow the practice of 
the Bligh Court, & whore an application for now 
trial is on the ground of surprise, it ought to be 
supported by an affidavit showing the nature of 
any new evidence it is proposed to produce, & the 
grounds of the surprise. — Oeldart v, Bleazard 
Sd Sons, [1916] W. N. 417, D. C. 

2421. Intention to call fresh evidence.] — 
judgment in his favour is in the nature of a right 
vested in a litigant, & it is in the public interest that 
unsuccesfitful fltigants should not be encouraged 
to make applications for new trials ; therefore 
such an application should not be granted upon 
the ground that applicant was surprised, unless he 
can go further & show that the surprise may have 
led to an erroneous decision. When the application 
is based upon the applicant's intention to call 
fresh evidence, the couri) should not accept a mere 
statement to that effect, but should require con- 
vincing proof that the evidence is available, & is 
of a responsible character ; that it is not a mere 
denial of evidence given before, but is of so weighty 
a nature that its absence may have caused a 
misoMTiage of justice ; & that it could not with 


reasonable diligence have been called at the trial. 
— Guest v, Ibbotson (1922), 91 L. J. K. B. 668 ; 
126 L. T. 738 ; 38 T. L. R. 326 ; 60 Sol. Jo. 298, 
D. C. 

2422. Application for adjournment neces- 

sary.] — In an action for libel, tried with a Jury, 
one of the main questions was as to what took place 
at two interviews between pltf. & deft., the dates 
of which were not in issue on the pleadhigs. Late 
on the second or early on the third day of the trial 
pltf. first became aware that deft, was going to 
say that the date of the first interview was some 
months earlier than pltf. thought was admittedly 
the date, & on this new issue pltf. was not prepared 
with evidence to corroborate his recollection of the 
date. Pltf. did not ask for an adjournment to 
enable him to procure evidence, & the trial pro- 
ceeded for some days longer & resulted in a verdict 
for deft. Pltf. applied for a new trial on the ground 
of surprise, alleging that it would have been useless 
to ask for an f^joumment as the case was being 
tried with a jury, & his principal witness on the 
point was at the time in America, & he did not 
then know what evidence that witness might be 
able to give : — Held : in the circumstances the 
proper inference was tliat pltf., by not applying 
for an adjournment to enable him to procure 
evidence to meet the change of date, took his 
chance of obtaining a verdict on the evidence 
then at his disposal, & a new trial ought not 
to be granted. — Isaacs v. Hobhouse, [1919] 1 
K. B. 898 ; 88 L. J. K, B. 668 ; 120 L. T. 331, 
C. A. 

2423. .] — A fitter, aged thirty, was 

struck on the right cheek while at work by a broken 
axle shaft. After having the wound dressed, he 
returned to work the same day, & remained at 
work for four months when he had a stroke & died 
a few hours later. Death was found by post 
mortem examination to have been due to haemor- 
rhage into the brain. The county court judge 
said as a layman he could not account for the 
man^s death apart from the accident, but he 
accepted the medical evidence for the employers 
that this accident could in no way be connected 
with the cause of death. It was alleged that this 
medical evidence constituted “surprise,” & that 
applicant had no opportunity of rebutting it : — 
Held : there was no ground that applicant liad 
been taken by sui*pri8e. If applicant desired to 
supplement the evidence, the proper course 
woiild have been to have applied to the coimty 
court judge for an adjournment. 

I am not at all satisfied that, looking at the 
limited jurisdiction given to a Court of Appeal in 
workmen’s compensation cases, it would have 
been possible to order a new trial upon the ground 
of surprise (Lord Dunedin). — Goudbn v. Swift 
OF Coventry, Ltd. (1924h 23 L. J. K. B. 488 ; 
131 L. T. 68 ; 40 T. L. R. 316 ; 68 Sol. Jo. 438 ; 
16 B. W, C. C. 1, H. L. 

2424. Case called unexpectedly — ^Absent wit- 
nesses.] — ^Where a case far down in the list was 
unexpectedly called on, witnesses being absent, a 
new trial was ordered on payment by deft, of costs 
& paying the damages into court.— Dickenson v. 
Fisher (1887), 3 T. L. R. 469, 0. A. 

2425. Plaintiff unable to speak English — ^Defen- 
dant not informed.]— On a motion for a new trial 
of an action for the price of a certain antique sold 
& delivered : — Held : the fact that deft, did not 
know previous to the trial that it would be alleged 
that pltf. could not speak English was a matter 
of surprise entitling deft, under the circumstances 
to a new trial. — ^Pachris v. De Rustaffbix 
(1908) Times, Feb. 14, 
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Sect, 2. — Grounds for granting: Siib-aeci, 4, J?., C., 
D, i?.l 

B, Improper or Irregular Speeches^ etc, 

2426. Jury misled by speeches of counsel.} — If 

the court can see that the jury has been misled 
by speeches of counsel, that is a ground for inter- 
fering with the verdict. — Praed v, Graham (1889), 
24 Q. B. D. 63 ; 69 L. J. Q. B. 230 ; 38 W. R. 
103, C. A. 

Speech inflaming damages.] — See Damages, 
Vol. XVII., p. 164, No. 658. 

Jury Informed that defendant insured.] — See 
Barristers, Vol. III., p. 348, No. 389 ; Negli- 
gence, Vol. XXXVI., p. 127, No. 842 ; Supp. 

2427. Case entered as undefended — ^Notice of 

defence given — Court not informed.] — ^When a 
cause has been entered for trial as undefended, it 
is the duty of pltf.’s attorney, upon notice from 
deft, of his intention to defend, to inform the court 
that the cause wiU be defended ; if it afterwards 
be tried as undefended out of its proper turn, a 
new trial will be granted without an affidavit of 
merits. — Wolff v. Goldring (1875), 44 L. J. 

C. P, 214 ; 32 L. T. 161 ; mih nom, Woolf v. 

Goldring, 23 W. R. 473. 


C, Absence of Parties, Solicitor or Counsel, 

2428. Defendant absent.] — Where a verdict was 
obtained in the absence of deft., on account of 
no notice of trial being given, the court set the 
verdict aside, though deft, did not swear positively 
to a good defence on the merits. — Williams v , 
WiLiJAMS (1834), 2 Dowl. 350. 

Counsel & solicitor absent — Costs payable by 
solicitor.] — See Solicitors, Vol. XLII., p. 362, 
No, 4004. 


D, Omission of Evidence Since Discovered, 

2429. Evidence making different verdict prob- 
able.] — new trial will not be granted on the 
ground of the discovery of fresh evidence, unless 
the proposed fresh evidence is such that there is 
a reasonable probability that if brought before a 
jury a different verdict to that in the former trial 
would be given. — ^A nderson v, Tit»ias (1877), 36 
L. T. 711 ; 41 J. P. 680. 

24-80. .] — A new trial will not be granted 

upon the ground that fresh evidence has been 
discovered, which could not with reasonable 
diligence have been discovered before the trial, 
unless that fresh evidence is so conclusive as to 
make it practically certain that the verdict would 
be different if it were adduced. — Young v, Ker- 
shaw, Burton v, Kershaw (1899), 81 L. T. 531 ; 
16 T. L. R. 62, C. A. 

2431. .] — When a litigant has obtained a 

judgment in a court of justice, he is by law entitled 
not to be deprived of that judgment without very 
solid grounds, & where (as in this case) the ground 
is the alleged discovery of new evidence, it must 
at least be such as is presumably to be believed, 
& if believed would be conclusive (Lord Lore- 
burn, L.C.). — ^Brown V, Dean, [1910] A, C. 373 ; 
79 L. J. K. B. 690 ; 102 L. T. 661 ; nom. Dean 
V, Brown, 54 Sol. Jo. 442, H. L. 

2482. ,] — In order to justify the grant of a 

new trial on the ground that fresh evidence has 
been discovered, the evidence must be of such a 
character as to justify the court in saying t^t the 
verdict cannot in the interest of justice be relied 
on, because it was based on mistake, surprise, or 


fraud. — Warham v, Selfridgb & Co., Ltd. (1914), 
30 T. L. R. 344, 0. A. 

2488. .] — To obtain a new trial upon the 

ground that fresh evidence has been discovered, 
B no charge of fraud or surprise is bro^ht forward, 
it must be shown that the fresh evidence would 
be conclusive ; but that consideration does not 
to a case of surprise, much less to one of 
If a judgment is affected by fraudulent 
conduct it must be set aside. When it is alleged 
that a judgment had been obtained by fraud an 
independent action to set aside the judgment is a 
more convenient mode of procedure than a motion 
for a new trial supported by affidavits. — Hip 
Foong Hong v, Neotia Co., [1918] A. C. 888 ; 
87 L. J. P. C. 144 ; 119 L. T. 688, P. C. 

2434. .] — The deft, appealed from the 

decision of the judge of the Blackburn County 
Court, granting a new trial. The coiuity court 
judge granted the new trial upon a statement 
made by the pltf.’s solicitor unsupported by any 
affidavit. Counsel for the pltf. stated in the 
Divisional Court that he knew that now trials had 
been granted by coimty court judges without any 
affidavit in support of the application. 

In giving judgment, Avory, J., observed tlmt 
it was true there was no county court rule which 
laid it down that there must be an affidavit in 
support of an application for a now trial, & the 
court had been told that there was a practice in 
county courts to entertain those applications 
without any affidavit. If that was so, the sooner 
the practice was altered the better. It was quite 
improper, & unfair to the county court judge, that 
the duty should be cast upon him of saying in 
effect, “ I will believe the statement of one 
advocate & not of another.” That was a sufficient 
reason why a county court judge should follow 
the practice of the High Court ; & where, as in 
the present case, the application was on the ground 
of surprise, it ought to be supported by an affidavit 
showing the nature of any new evidence it was 
proposed to produce, & the grounds of the suiyrise. 
— Geldart V, Bleazard & Sons, [1916] W. N. 
417. 

2435. .] — A judgment in his favour is in 

the nature of a right vested in a litigant, &; it is 
in the public interest that unsuccessful litigants 
should not bo encouraged to make applications for 
new trials ; therefore such an application should 
not be granted upon the ground that applicant 
was surprised, unless he can go further & show that 
the surprise may have led to an erroneous decision. 
When the application is based upon the applicant’s 
intention to call fresh evidence, the court should 
not accept a mere statement to that effect but 
should require convincing proof that the evidence 
is available, & is of a responsible character ; that 
it is not a mere denial of evidence given before, 
but is of so weighty a nature that its absence may 
have caused a miscarriage of justice ; & that it 
could not with reasonable diligence have been 
called at the trial. 

Applicant claimed compensation under Work- 
men’s Compensation Act, 1906 (c. 68), for injury 
by accident. The employer pleaded that at the 
date of the accident applicant was not in his 
employment. At the hearing apphcant was asked 
whether he had not been disxmssed about three 
days before the accident, & he denied that that was 
so. The employer gave evidence of the dis m issal, 
being corroborated in that respect by four other 
witnesses. The county court judge held that the 
employment was not proved. Applicant applied 
to the same judge for a new trial on the groimd of 
surprise at the t^l, in that he thought the defence 
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pleaded implied that he had never been in the 
respondent’s employment, & also that he desired 
to call fresh evidence since obtained to rebut the 
evidence of dismissal. His counsel merely stated 
that two unnamed witnesses would be called, & 
thereupon the judge ordered a new trial. The 
employer appealed, & it was stated that the 
practice in the county court was to accept such 
general statements on an application for a new 
trial : — Held : as to the question of surprise, there 
was no evidence of any miscarriage of justice, &, 
further, in the High Court a new trial would not 
have been granted on a statement of the kind in 
question unsupported by any evidence whatso- 
ever, & in the circumstances there ought to be no 
new trial. — Guest v, Ibbotson (1922), 91 L. J. 
K. B. 658 ; 126 L. T. 738 ; 38 T. L. R. 325 ; 66 
Sol. Jo. 298, D. C. 

2436. ,] — In Aug. 1916, justices, on the 

application of a wife deserted by her husband, 
made an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the wife 
should not be bound to cohabit ; she should have 
the custody of the eldest child of the marriage, a 
girl ; the husband should pay her 6s. a week for 
maintenance. This order was obeyed until 
Oct. 1917, when the wife sent the girl back to her 
husband. He received the girl ; stopped paying 
the 6s. a week, & wrote to his wife asking her to 
come back & promising to receive & maintain 
her. The wife refused. The justices then on the 
application of the husband discharged the order. 
The wife appealed to the Divisional Court :~ 
Held : the evidence of the facts stated above was 
fresh evidence within the meaning of Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), k 
gave the justices jurisdiction to discharge the 
order, & the appeal should be dismissed. — 
Timmtns v. Timmins, [1919] P. 75 ; 88 L. J. P. 
78 ; 120 L. T. 544 ; 63 Sol. Jo. 287, D. C. 

2487. Evidence discoverable before hearing — 
Delay in application.] — Pltf. was driving upon a 
highway within defts.’ district, of which they 
were the highway authority. His pony suddenly 
put his foot through the crust of the highway k 
fell ; pltf.’s arm was broken & his pony injured. 
He brought an action against defts. for £170 
damages, alleging that the accident was caused 
by the improper construction by defts. of a drain 
under the highway. At the hearing he failed to 
prove that defts. had constructed the drain in 
question, but by arrangement he was allowed, 
without formal amendment of the pleadings, to 
contend that the drain was made by the defts.’ 
“ predecessors in title ” (by which was intended 
their predecessors in the office of highway 
authority), & that defts. were liable for their 
predecessors’ misfeasance. On this question the 
jury found that the accident was caused by the 
negligent construction of the drain & that the 
drain was constructed by some of defts.’ pre- 
decessors in title, & they assessed the damages at 
£100. On those findings judgment was entered for 
pltf. Defts. appealed. At the close of their argu- 
ment respondent’s coimsel applied for leave, under 
R. S. C., Ord. LVIII., r. 4, to caU further evidence 
that defts. had in fact made the drain in question. 
The action was tried with the jury in Feb. 1916, 
& heard on further consideration before the judge 
on March 29. In the interval some persons 
residing in the neighbourhood, who had read the 
report of the case in local papers, offered evidence 
that defts. had made the drain. Pltf. obtained 
affidavits in May & in July, after defts. had given 
notice of appeal, & gave them notice that he should 
apply to caU fuHher evidence, but took no further 


steps until the appeal came on. The court refused 
the application on the groimds that pltf. had not 
shown sufficient promptness in applying, & that 
the court were not satisfied that he could not with 
due diligence have discovered the evidence before 
the hearing. — N ash v. Rochpord Rural Council, 
[1917] 1 K. B. 384 ; 86 L. J. K. B. 370 ; 116 L. T. 
129 ; 81 J. P. 57 ; 16 L. G. R. 103, C. A. 

2438. Evidence contradicting statement at trial.] 
— Pltf., in an action for breach of promise of mar- 
riage, the defence to which was a denial of the 
promise, described herself at the trial as a single 
woman. The jury found a verdict for pltf. Deft, 
applied for a new trial on the ^ound that since 
the trial he had obtained evidence from two 
persons, previously unknown to him, to the effect 
that some years before the trial pltf. had made 
statements to them which, if true, proved that 
before the date of the promise pltf. had been 
married to a man who was still living. Pltf. filed 
an affidavit in opposition to the application in 
which she did not deny making the statements, 
but stated that she had never been married to the 
man or to any one else : — Held : there ought ^ be 
a new trial, but it must be confined to the issue 
whether pltf. was a married woman at the date of 
deft.’s promise to marry her. — Robinson v. Smith, 
[1915] 1 K. B. 711 ; 84 L. J. K. B. 783 ; 112 L. T. 
929 ; 31 T. L. R. 191 ; 59 Sol. Jo. 269, C. A. 

2439. Evidence accessible at trial.] — ^Appellants, 
who before the trial had made no application for 
discovery of documents, were not entitled to a new 
trial on the ground of an important document, 
shown to have been accessible at the trial if called 
for, having since come to their knowledge. — Turn- 
bull & Co. V, Duval, [1902] A. C. 429 ; 71 
L. J, P. C. 84 : 87 L. T. 154 ; 18 T. L. R. 521, P. C. 

2440. .] — If evidence, which either was in 

the possession of parties at the time of trial, or 
might by proper diligence have been procured, 
is not produced at the trial & the case be decided 
adversely to the side to which the evidence was 
available, no opportunity for producing that 
evidence ought to be given by granting a new 
trial. — Shedden V. Patrick & A.-G. (1869), L. R. 1 
Sc. & Div. 470 ; 22 L. T. 631, H. L. 

2441. County court action.] — He [counsel for 
defts.] applied for a new trial on the ground of 
surprise, stating that defts. had discovered some 
other [evidence]. We have no jurisdiction to 
entertain that application. The question being 
one of fact, it must be for the county court judge, 
A not for this court, to deal with it (Lush, J.). — 
Tofts v. Pearl Life Assurance Co., Ltd. 
(1913), 110 L. T. 190 ; 30 T. L. R. 212, D. C. ; 
affirmed on other grounds, [1915] 1 K. B. 189, C. A. 

See, also. Part LXXVII., Sect. 1, sub-sect. 
2, L. (&), post. 

E. Other Cases. 

2442. Inadvertence or mistake in proceedings.] — 

The court has power to order a new trial when 
something has been done inadvertently or by 
mistake, or when there has been a slip in the pro- 
ceedings, but it is a discretion which will be 
exercised with the greatest caution, & the applica- 
tion will only be granted where the justice of the 
case manifestly requires it. — G erm Milling Co., 
Ltd. V. Robinson (1886), 3 T. L. R. 71 ; 3 R. P. C. 
399, C. A. 

2443. Mistake by witness.] — On affidavit 

from a material witness that he had made a mistake 
in wving his testimony, the court granted a new 
trial. — R ichardson v, Fisher (1823), 1 Bing. 
146 ; 7 Moore, 0. P. 647 ; 130 E. R. 59. 
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Sect. 2. — Grounds for granting : Sub-sect. 4, E. : 
sub-sects. 6 6. Sects. 3, 4, 6 6.] 

2444. Plaintiff moving lor amount of Judgment.] 

— ^In an application for a new trial on the ground 
that the damages were inadeq^uate counsel for 
defts. took the preliminary objection that pltf. 
having moved for judgment before the judge for 
the amount of the verdict could not now move to 
set aside that verdict & judgment. Pltf., it was 
argued, ought to have moved for a new trial before 
applying for judgment. The court overruled the 
objection. — BuRHOWs v. London General Omni- 
bus Co. (1894), 10 T. L. R. 298, C. A. 

2445. Majority verdict accepted — Verdict against 
weight of evidence.] — On the trial of an action in 
the county court, there being a disagreement of 
the j\iry, the parties were asked by the judge if 
they would accept the verdict of the majority, Sc 
they consented to do so, but afterwards the unsuc- 
ces^l party applied for, & obtained from the 
judge, a new trial, on the ground that the finding 
of the jury was against the weight of evidence & 
unreasonable ; — Held : the judge had power to 
entertain the application for a new trial, notwith- 
standing the consent of the parties to accept the 
verdict of the majority of the jury, the judge being 
within his jurisdiction in holding that the consent 
of the parties to accept the verdict of the majority 
meant no more than that they agreed to treat 
that as equivalent to a unanimous verdict. — 
Groom v. Shuker (1893), 69 L. T. 293 ; 37 Sol. 
Jo. 584, D. C. 

Action compromised where compromise un- 
authorised. Barristers, Vol. III., pp. .340, 

343, Nos. 299, 331. 


Sub-sect. 5. — Contradictory Verdicts. 

2446. Cross-actions.] — Where cross-actions in- 
volving the same questions of law & fact are 
separately tried with the result that contradictory 
verdicts are obtained, if the evidence at each trial 
is so fairly balanced that a jury might reasonably 
find either way, both cases ought to be tried again, 
not separately, but together. The court in such 
a case can neither be called upon to exercise the 
functions of a jury or to issue contradictory 
decrees : — Held : however, in this case that one 
of the verdicts should be set aside as against the 
weight of evidence. — Australasian Steam Navi- 
gation Co. V. Smith & Sons (1889), 14 App. Cas. 
321 ; 68 L. J. P. C. 101 ; 61 L. T. 135, P. C. 


Sub-sect. 6. — Judgment obtained by Fraud. 

2447. Whether new trial granted.] — ^Hip Foong 
Hong v. Neotia & Co., No. 2433, ante. 

2448. .] — It is the settled practice of the 

court that the proper method of impeaching a 
completed judgment on the ground of fraud is by 
action, in which the particulars of the fraud muE^ 
be exactly given Sc the allegation niust be estab- 
lished by strict proof. Although there is jurisdic- 
tion in special cases to set aside a judgment for 
fraud on a motion for a new trial, if for any special 
reason departure from the established practice is 
permitted, the necessity for stating the particulars 
of the fraud Sc the burden of proof are in no way 
abated Sc all the strict rules of evidence apply. — 
JONBSOO V. Beard, [1930] A. C. 298 ; 99 L. J. Ch. 
228 ; 142 L. T. 616, H. L. 

Setting aside Judgments.] — See Part XLVI.,posf. 


Sect. 3.~-SEPA1UTE ISSUES OR PARHES. 

R. S. 0., Ord. XXXIX., r. 7. A new trial may be ordered on 
any question, without interfering with the finding or deolilon 
upon any other question. 

2449. New trial on undecided issues.] — Where 
there are several distinct issues to be tried in one 
action it is competent to the judge, in his dis- 
cretion, Sc without the consent of the parties, to 
accept the verdict of the jury upon those issues 
on which they are able to agree, & discharge them 
upon the others without Invalidating the trial, 
leaving the parties, if they think 6t, to take down 
the undecided issues to a new trial ; &; the court 
will give judgment on the decided issues, Sc has 
power, if asked, to send down the imdecided 
issues to a new tried. — Marsh v. Isaacs (1876), 46 
L. J. Q. B. 605 ; 3 Char. Pr. Cas. 346. 

2450. .] — ^Pltf., who had been treated for 

cancer by deft., an unqualified medical practitioner, 
brought an action against him for (1) fraudulent 
representations, (2) negligence, Sc (3) breach of a 
warranty that lie could cure pltf. in three months. 
The jury could not agree eis to the alleged fraudu- 
lent representations or as to the alleged negligence, 
but they found that deft, did not warrant a cure 
in three months: — Held: deft, was entitled to 
judgment on the cause of action for alleged breach 
of warranty, although there must be a new trial 
of the claims on which the jury had disagreed. — 
Burreu. V. Evans (1930), 46 T. L. R. 678, C. A. 

2451. Where verdict against one defendant.] — 
In an action against a rauway company Sc H., the 
question was, whether the persons guUty of the 
tdleged negligence were the servants of the com- 

ly, so as to make the company liable, or of H. 

i jury found against the company Sc in favour 
of n. The company obtained an order nisi for a 
new trial on the groimd that the verdict was 
against the evidence : Sc by direction of the court 
notice of the order was served on H. The Queen’s 
Bench discharged the order, upon which the com- 
pany appealed, but did not serve notice of appeal 
on H. The Court of Appeal, after hearing the 
facts of the case, ordered that the case should stand 
over, Sc notice of the appeal be served on H. H. 
appeared, but protested against the jurisdiction 
of the court, under the circumstances, to call upon 
him to show cause why a new trial should not be 
had as to him. The court held that they clearly 
had jurisdiction, Sc on the merits made the order 
absolute generally for a new trial :—Qucere (per 
Mellish, L.J.), whether the court has not now 
power to order a new trial as to one deft., without 
disturbing the verdict as to another, where the 
merits of the case justify such a course. — Purnell 
V. Great Western Rail. Co. (1876), 1 Q. B. D. 
636 ; 46 L. J. Q. B. 687 ; 36 L. T. 606 ; 24 W. R. 
909, C. A. 


Sect. 4.^EFFECT OF OBDER FOR NEW TRIAL. 

2452. As to evidence.] — ^A new trial having been 
ordered, the evidence at the first trial is inadmis- 
sible. ITie second trial superseded the first. Sc any 
finding in the first action was got rid of when the 
action was sent for a new trial (Swinpbn Bady, 
M.R.).— Rob v. Naylor (R. A.), Ltd. (1918), 87 
L. J. K. B. 968, 963 ; 119 L. T. 369, 862, C. A. 

2458. As to Jury — Jury dlmnsed with by consent 
— ^Divorce proceedings.] — Wheite, by consent, a 
jury has been dispense with on the trial of a 
petition for a divorce, if a new trial should be 
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ordered, the consent previously given would no 
longer be binding, & petitioner might demand to 
have his case tried before a jury (Lord Wbnsley- 
D4LE). — GiPPS V , GiPPS & Humk (1864), 11 H. L. 
Oas,l; 4 New Rep. 303 ; 33 L. J. P. M. & A, 161 ; 

10 L. T. 736 ; 10 Jur. N. S. 641 ; 12 W. R. 037 ; 

11 E. R. 1230, H. L. 

2464. As to abandoned counterclaim.] — ^Where 
the Court of Appeal orders that the whole judg- 
ment given by tne trial judge be set aside, & a new 
trial had between the parties, & directs that the 
costs of an abandoned counterclaim abide the 
decision of the judge on the new trial, the counter- 
claim is revived & must be tried together vdth the 
claim. — Smith v, Stroud (1926), 42 T. L. R. 372. 

2456. As to point of laur pleaded but not relied 
on.] — I ought to refer briefly to another point 
raised on pltf.’s behalf — ^namely, that, inasmuch 
as defts.’ counsel, at the first trial of this action 
before the Lord Chief Justice & a special jury 
stated that he did not seek to rely on the Public 
Authorities Protection Act, 1893, he was therefore 
precluded from raising the point before me on the 
second trial of the action. I am unable to agree 
with that contention. The point was one of law 
only. It involved no evidence, &, the facts on the 
point were not only admitted, but were actually 
leaded in the statement of claim itself. There is, 
think, no estoppel in the matter. The trial before 
me was a de novo hearing, & defts. were entitled 
to raise before me the point pleaded in their 
statement of defence. My recollection is that this 
question has been decided by the Court of Appeal 
as I now decide it, though I am unable to find a 
reported decision on the matter (McCardie, J.). — 
Venn v. Tedesco, [1926] 2 K. B. 227, 237 ; 95 
L. J. K. B. 866 ; 136 L. T. 108 ; 90 J. P. 185 ; 42 
T, L. R. 478 ; 70 Sol. Jo. 709 ; 24 L. G. R. 497. 


Sect. 6.— COSTS. 

iSVe, generally, R. S. C., Ord. LXV., Part 
LXXXVl., post 

2456. Liability for.] — The event mentioned in 
Order LV. is the result of all the proceedings 
incidental to the litigation, & the costs which 
follow the event include the costs of all the stages 
of that litigation. Pltf. in an action recovered a 
verdict. The court ordered a new trial, unless the 
pltf. should consent to certain terms, but gave no 
direction as to costs. Pltf. did not consent, &• a 
new trial was had, when a verdict was entered for 
pltf. : — Held : pltf. was entitled to the costs of 
the first trial as part of the costs of the action 
which, imder Order LV., follow the event. — Field 
V . Great Northern Ry. Co. (1878), 3 Ex. D. 
261 ; 47 L. J. Q. B. 662 ; 39 L. T. 80 ; 42 J. P. 
696 ; 26 W. R. 817. 

2457. .] — ^Where a new trial is granted on 

ground of misdirection, the coiut, as a general rule, 
will order the costs of the first trial &> of the 
application for a new trial to abide the event of 


the new trial. — Jones v. Richards (1899), 16 
T. L. R. 398, 0. A. 

2458. .] — ^Where an application is made for 

a new trial & the application is opposed & a new 
trial is granted, there is no rule of practice that 
the costs of the application shall abide the event 
of the new trial, & in the absence of special circum- 
stances applicant will be allowed the costs of the 
application. — Hamilton v. Seal, [1904] 2 K. B. 
262 ; 73 L. J. K. B. 560 ; 90 L. T. 692 ; 62 W. R. 
681 ; 48 Sol. Jo. 435, C. A. 

2450. Condition imposed on applicant.] — 

Where a new trial is granted on the ground of the 
unsatisfactory nature of the verdict a condition 
should not be imposed that the party applying 
for the now trial should pay the costs of the 
previous trial. — Metropolitan Asylum District 
Managers v. Hill (Appeal No. 1) (1882), 47 
L. T. 39 ; 47 J. P. 148, H. L. 

2460. Costs to “ abide result of new trial.’’] — 
The Court of Appeal having made an order for 
the new trial of an action, “ costs of former trial 
to abide the result of new trial ” : — Held : “ the 
result” in this order meant “the result as to 
coats.” — ^Brotherton v. Metropolitan District 
Ry. Joint Committee, [1894] 1 Q. B. 666 ; 70 
L. T. 218 ; 42 W. R. 273 ; 10 T. L. R. 234 ; 38 
Sol. Jo. 234 ; 9 R. 164, C. A. 

2461. Security for costs.] — ^An order may be 
made for security for the costs of an application 
for a new trial. — Wighi^wick v. Pope, [1902] 2 
K. B. 99 ; 71 L. J. K. B. 709 ; 86 L. T. 750 ; 50 
W. R. 531 ; 18 T. L. R. 639 ; 46 Sol. Jo. 550, C. A. 

2462. Special order in running down action.”] 
— Halliwell V , Venables, No. 2378, ante . 


Sect. 6.— STAY OF PROCEEDINGS. 

See, generally. Part XCIII., post 

2463. Pending repayment of damages & costs — 
New trial on inadequacy of damages.]— Where a 
pltf. has recovered damages in an action, & then, 
on appeal, obtains an order for a new trial on the 
ground that the damages awarded were inadequate, 
he must repay to deft, any sum paid to him for 
damages &> costs before proceeding to the new 
trial, & if he refuses to do so, the court will order 
a stay of proceedings in the action imtil repayment 
is made. — Ritterbandt v, Auto-Van Mainte- 
nance Co., Ltd. (1916), 60 Sol. Jo. 554, C. A. 

2464. Stay of execution. }--The Court of Appeal, 
following the former practice of the Divisional 
Court, will not grant a stay of execution pending 
an application for a new trial except under special 
circumstances ; & the mere allegation either that 
there has been a misdirection, or that there was 
no evidence to ^ to the jury, is not to be considered 
as a special circumstance. — Monk v. Bartram, 
[1891] ] Q. B. 346 ; 60 L. J. Q. B. 267 ; 64 L. T. 
46 ; 89 W. R. 310 ; 7 T. L. R. 227, C. A. 

See, further. Part XCIII., post. 
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Part XLII. — Motion for Judgment. 


Sect. 1.— WHEN MOTION FOR JUDGMENT MAY 
BE MADE. 

R, S. C.. Ord. XL., r. 1. Except where by the Act or by 
these Rules it is provided that judgment may be obtained In 
anv other manner, the Judgment of the Court shall be obtained 
b>* motion for judgment. 

Default of appearance.] — See Pleading, p. 165, 

ante. 

Admiralty actions in rem.] — See Pleading, 

p. 155, ante, 

Default of defence — Writ not specially indorsed.] 

— See Part XV., Sect. 15, ante. 

Admissions of fact on pleadings or otherwise.] — 

See Pleading, p. 214, ante. 

Where issues ordered to be determined.] — See 
Sects. 6, 7, post. 

2465. Chancery Division — Action ordered to be 
set down on motion for Jud^ent without plead- 
ings.] — The case supposed is this : A writ is 
issued, deft, appears, a summons for directions is 
heard before the master, & pltf. & deft, are both 
there. What order can the master, or, rather, the 
judge, make for obtaining judgment in the action ? 
The master may, if he thinks right, direct that the 
action be set down on motion for judgment without 
pleadings to be heard on minutes as a short cause, 
adding, though I do not think it is necessary, that 
the evidence is to be taken by affidavit. This last 
form of order seems to me to be justified by Ord. 
XXX., r. 2, & Ord. XL., r. 1, & in this case 
only two days’ notice of motion will be required 
(Buckley, J.). — Re Pringle & Co., Ltd., 
Pawn ALL v. Pringle & Co., Ltd. (1903), 89 
L. T. 743 ; 48 Sol. Jo. 101. 

2466. Debenture-holder’s action — 

Necessity for statement or claim.] — This was a 
motion for judgment in a debentm'e-holder’s 
action. The writ was issued & a receiver & 
manager was appointed on motion. 

The deft, co., however, found that it could not 
continue to carry on its business, & in order to 
save the expense of a statement of claim & trial, 
it consented to the action being set down on 
motion for judgment with agreed minutes. 

Pltf. accordingly issued a summons for direc- 
tions, asking for an order “ that this action be 
set down as a short cause on motion for judgment 
with agreed minutes in the form annexed hereto.” 

The master made the order &; notice of motion 
was given, & the action was set down accordingly. 

There is no doubt about the jurisdiction, but 
as a matter of general convenience I think there 
should be a statement of claim on these applica- 
tions. Farwell, J., has given a general direction 
to his masters to that effect, & I think the practice 
should be uniform. Where judgment is given on 
a motion without pleadings, the judge has all the 
affidavits before him & the facts are fresh in his 
mind, but where, as in the present case, the action 
comes on as a short cause, so that there are no 
affidavits before the court, it is more convenient 
to have a statement of claim (Swinfen Eady, J.). 
— Re Dupont, Ltd., Dupont v. Dupont, Ltd., 
[1906] W. N. 14 ; 50 Sol. Jo. 206. 

2467. .] — This debenture- 

holder’s action came on for hearing on motion for 
judgment as a short cause. The action was brought 
by the holder of first debentures against the 
company, the present trustees of the debenture 
trust deed, & D. M. T. (on behalf of himself & all 
others the holders of the second debentures of 


the company), who had been added by amendment. 
The notice of motion asked for judgment in the 
terms of agreed minutes which were in common 
form, & the motion was, in accordance with direc- 
tions given by the master, brought on without 
pleading. An affidavit in support had been filed, 
although no directions to that effect had been 

f iven : — Held : in granting the order, following 
n re Pringle c£: Co., Ltd.y No. 1812, ante^ in such a 
case a statement of claim was unnecessary. The 
company appeared, & would be bound by the 
order ; also it was not necessary to make an order 
appointing G. M. T. to represent the second 
debenture-holders. — Re Cadogan & Hans Place 
Estate (No. 2), Ltd., Graham v. Cadogan & 
Hans Place Estate (No. 2), Ltd., [1906] W. N. 
112 ; 50 Sol. Jo. 499. 

2468. .] — Pltf. issued a 

writ in a debenture-holder’s action against the 
Kitson Empire Lighting Co., Ltd., & an order was 
made on liis motion appointing a receiver & 
manager of the business of the company. The 
company appeared by counsel & refused to treat 
the motion as the trial of the action or to consent 
to judgment. The matter came before the master 
on a summons for directions, when the company 
was not represented, & pltf. asked for the usual 
order for pleadings. The master, however, made 
an order that the case should be set down on 
motion for judgment as a shoii cause without 
pleadings. 

The case came before Parker, J., when the 
company did not appear, & his lordship said that 
it was impossible to make any order in their 
absence & without a statement of claim. 

Parker, J., declined to make the declaration 
without evidence, <fc said that orders in such cases 
ought not to be made in the form adopted by the 
master unless the company appeared before him 
& stated that they would appear by counsel at the 
hearing before the judge & would consent to the 
order ; & that in that case, if no party objected, 
it would be proper to give liberty to prove the 
facts by affidavit evidence. — Re Kitson Empire 
Lighting Co., Ltd., Higgs v. The Company, 
[1910] W. N. 154. 

2469. Necessity for appearance 

by counsel & consent to order.] — Re Kitson 
Empire Lighting Co., Ltd., Higgs v. The 
Company, No. 2468, ante. 

2470. Where plaintiff entitled to have defence 
struck out.] — Judgment was given on Jan. 31, 
1891, against two of defts. for default of appear- 
ance. On March 20, 1891, leave was given for 
defts. to come in & defend upon the terms of their 
paying the costs up to the date of the order. They 
appeared, delivered a defence, & on June 10 an 
order was made for discovery of documents, & 
giving pltf. leave to administer interrop^atories. 
This order was served on defts.’ solicitors on 
Jime 22, & on June 30 interrogatories were de- 
livered pursuant to the order. Defts. made no 
affidavit of documents & gave no answer to the 
interrogatories. Pltfs. now moved that the 
defence of the two defts. should be struck out 
under Ord. XXX., r. 21, & that jud^ent might 
be given in the action according to the statement 
of claim imder Ord. XXVII., r. 11 : — Held : there 
was no objection to the two orders being asked 
for by the same motion, but the motion for the 
judgment to which pltf. was entitled according 
to his statement of claim, must be set down as a 
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short cause according to the notice issued by the 
Bcgistrar in 1876. Wo order was therefore made, 
except that the defence be struck out & defts. 
should pay the costs of the motion. — Re Habtley, 
Nuttall v. Whittaker (1891), 91 L. T. Jo. 229. 

2471. .] — Where a pltf. moves, under 

Ord. XXXI., r. 21, to have a deft.’s defence struck 
out for non-compliance with an order to answer 
interrogatories, there is no objection to his joining 
with such motion a motion for judgment as upon 
his statement of claim in defaidt of defence, but 
such motion for judgment must be set down & 
two separate orders should be made. — Salomon 
V. Hole (1906), 63 W. R. 688. 

2472. Motion to make Judgment of House of 
Lords an order of High Court.] — In this case 
counsel moved ex parte that a judgment of the 
House of Lords in this appeal might be made an 
order of that court. There were original & cross- 
appeals from the decision of the Divisional Court 
to the House of Lords. The appeal of pltfs. was 
dismissed with costs & that of defts. ended in a 
new trial being ordered on terms. He now moved 
that the judgment of the House of Lords with 
reference to the defts.’ appeal should be recorded 
as a jud^ient of the Divisional Court so that the 
defts. might be at liberty to apply for costs. He 
referred to Ord. XL., r. 1. 

The court allowed the judgment of the House of 
Lords on the motion for judgment to be entered on 
the terms of the application. — ^Van Crutten v. 
Foxwell (1897), 41 Sol. Jo. 715. 

Where defendant is an infant.] — See Infants, 
Vol. XXVIII., p. 322, Nos. 1887-1893. 

Infringement of trade mark, etc. — Consent to 
judgment in chambers — Judgment to be in open 
court.] — See Trade Marks, Vol. XLIIT., p. 329, 
Nos. 1497-1500, 


SEn. 2.— WHEN MOTION FOR JUDGMENT NEED 
NOT BE MADE. 

Summary Judgment in default of appearance.] — 
See K. S. C., Ord. XIII., rr. 3-9, pp. 385-390, ante. 

Specially indorsed writ.] — See R. H. C., Ord. 
XIV., p. 277, ante. 

Appearance but default of defence.] — See R. S. C., 
Ord. XXVII., rr. 2-9, Pleading, pp. 152-154, ante. 

Plaintiff accepting money paid into court.]— 
See R. S. C., Ord. XXII., r. 7, p. 492, anU. 

Action tried with or without Jury.] — See R. S. C., 
Ord. XXXVI., r. 39, p. 564, ante. 

Reference to official or special referee.]— 
Sect. 5, post 


Sect. 3.— HOW MADE. 

Notice of motion.] — Sec R. S. C., Ord, Lll., 
rr. 8-6, Part LIX., post. 

Service of notice,] — See R. S. C., Ord. LXVII., 
Part LXXXVIII., post. 


Sect. 4.— SETTING DOWN MOTION. 

King’s Bench Division.] — See notes to R. S. C., 
Ord. XL., r. 1, in Yearly Supreme Court Practice. 

2478. Chancery Division — Entry in cause book 
as short cause.] — ^Under the regulations made by 
the Master of the Rolls & the Vice-Chancellors in 
1876, motions for judgments in actions are entered 


in the cause book, &, if marked “ short,” will 
be placed in the paper on the first short cause day 
after the day for which notice has been given. 

Pltf. gave notice of motion for judgment for 
March 14, 1891. The case was marked “ short,” 

& March 14 was the regular short cause day. Deft, 
not appearing, judgment was given for pltf. 

Deft, moved that judgment be set aside, on the 
ground that the case was placed in the paper 
prematurely : — Held : “ the first short cause day 
after the day for which notice is given” naeans 
“ the first short cause day available after the giving 
of the notice ” ; but, having regard to the cir- 
cumstances of the case, the judgment was set aside 
& leave given to defend the action, on payment of 
costs of the motion & costs subsequent to the 
statement of claim. — Green v. Moore (1891), 39 
W. R. 421. 

2474. Marking as short cause — Copy of 

minutes to be delivered — Or notice of motion to 
show exact words of Judgment.] — Upon a motion 
for judgment in default of pleading in a specific 
performance action, pltf. asked for an order in 
the usual form, but no minutes of the proposed 
judgment had been left with the judge’s clerk 
before the cause was put into the paper : — Held : 
in such a case, where a copy of the minutes has 
not been delivered, pltf. shoiild state in his notice 
of motion the precise words of the judgment for 
which he asks. 

Queere : whether, upon a motion for judgment 
in default of pleading in a specific performance 
action, it is necessary to file affidavits in support 
of the statement of claim. — De Jongh v. Newman 
(1887), 56 L. T. 180 ; 35 W. R. 403. 

2475. .] — This was a motion 

for judgment in default of appearance which came 
on as a short cause. No minutes of the proposed 
judppient had been delivered, & the notice of 
motion did not show the terms of the judgment 
asked for. 

Byrne, J., referred to De Jongh v. Neimnan, 
No. 2474, ante, where Stirling, J., had stated that 
the most convenient course where no minutes of 
judgment were delivered was that pltf. should 
state in his notice of motion the precise terms of the 
judgment asked for, & also referred to the notice 
given by Buckley, J. (see Practice Note, No. 2476, 
post), that when a case is heard as a short cause 
the necessary papers, including minutes of the 
proper judgment, must be left wdth the judge one 
clear day before the cause is put into the paper ; 
& his lordship, in making the order moved for, 
stated that in future he should require the above- 
mentioned practice to be followed in matters 
coming before him, & that either a copy of the 
minutes of the proposed judgment must be 
delivered, or the notice of motion must show its 
exact terms. — Chapman v. Brooke (1902), 46 
8ol. Jo. 216. 

2476. Insufficient notice.] — 

Buckley, J., called attention to the statement 
printed at the foot of his cause list on the Sittings 
Paper, that ” any cause intended to be heard as 
a ^ort cause must be so marked in the cause book 
at least one clear day before the same can be put 
in the paper to be so heard, & the necessary papers, 
including minutes of the proposed judgment or 
order, must be left with the judge’s clerk one clear 
day before the cause is to be put into the paper.” 

His lordship said : I have eight short causes in 
the paper to-day, & I think in only one case has 
that part of the rule which refers to leaving the 
necessai*y papers been complied with. I do not 
propose to take any steps this morning because 
sufficient notice has not oeen given ; but I want 
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solicitors to understand that that rule must be 
complied with, & if it is not complied with the 
causes will be i^ruck out. — Pbactice Note, [1901] 
W. N. 78. 

2477. Though common form 

Judgment asked for.] — This was a motion for 
judgment in default of defence in an ordinary 
debenture-holder’s action. 

As the usual judgment was asked for, no minutes 
had been prepared. 

Counsel’s minutes must always be left with the 
judge on these applications, even if the common 
form judgment is all that is asked for. The 
motion must stand over for this to be done 
(SwiNFEN Eady, J.). — Re Automatic Machines 
(Haydon & Urry’s Patents), Ltd., Gbaafe v. 
Automatic Machines (Haydon & Urry’s 
Patents), [1902] W. N. 236. 

After expiration of one year .] — See Sect. 8, 
post. 


Sect. 5.— ENTRY OF JTUDGMENT BY REFEREE. 

R. S. C., Ord. XL., r. 2. Every referee to whom a muse or 
matter bliaJl be referred for trial shall direct how judgment 
shall be entered and such judgment shall be entered accordingly 
by a Master or Registrar as the case may be. 

Appeal Irom Judgment entered .] — See K. S. C., 

Ord. LIXa., Part LXXIX., poet. 


Sect. (J.— WHERE ISSUES ORDERED TO BE 
DETERMINED. 

R. S. C., Ord. XL,, r. 7. Where Issues have been ordered to 
be tried, or issues or questions of fact to be determined in any 
manner, the plaintiff maj'^ set down a motion for judgment as 
soon as such issues or questions have been determined. If ho 
does not set down such a motion, and give notice tliereof to the 
other parties witliln ten days after his right so to do lias arisen, 
then after the expiration of such ten days any defendant may 
set down a motion for judgment, and give notice tliereof to the 
other parties. 

2478. Issues determined by referee — ^Report 
directing no act to be done — ^Two days’ notice of 
motion.] — This was an action for an injunction to 
restrain a nuisance, & it was referred to an official 
referee for inquiry & report. The referee found 
there was no nuisance. The defts. moved under 
Ord. XL., r. 7, upon a two-days’ notice of motion, 
that the action should be dismissed with costs : — 
Held : Ord. XXXVI., r. 65, was a rule enabling 
the court to give effect to the report of a referee, 
irrespective of the trial of the action, where further 
consideration had not been adjourned, & did not 
apply to a case like the present, where the report 
directed no act to be done, & that a two-days’ notice 
of motion under Ord. XL., r. 7, was therefore 
sufficient. — ^Larkin v. Lloyd (1891), 64 L. T. 507. 

2478. Issues determined in favour of some of 
defendants—Necessity for notice of motion to co- 
defendant.] — ^In this case, under the direction of 
the court, issues had been tried & had been deter- 
mined in favour of defts. other than M. S. Defts. 
other than M. S. now moved for judgment under 
Ord. XL., r. 7 ; but it appeared that they had not 
served notice of such motion upon M. 8., & the 
que^ion was whether such service was necessary 
having regard to the terms of r. 7, which provides 
that a deft, in such a case may set down a motion 
for judmnent, & give notice thereof to the other 
parties.” 


Stirling, J., thought that notice to the co-deft. 
could not properly be dispensed with, & ffireoted 
the motion to stand over in order that such notice 
might be given. — ^Boaleb v. Brodhuest, [1892] 
W. N. 121, 0. A. 


Sect. 7.— WHERE SOME ISSUES ONLY 
DETERMINED. 

R. S. C., Ord. XL., r. 8. Where issues have been ordered to be 
tried, or issues or questions of fact to be determined in any 
manner, and some only of such Issues or questions of fact have 
been tried or determined, any party who considers that the 
result of such trial or deterimnatlon renders tlie trial or 
determination of the others of them unnecessary, or renders it 
desirable that the trial or determination thereof should be 
postponed, may apply to the Court or a Judge for leave to set 
down a motion for judgment, without waiting for such trial or 
determination. And the Court or Judge may, if satisAod of 
the expediency thereof, give such leave, upon such terms, If 
any, as shall appear Just, and may give any directions which 
may appear desirable as to postijonlng the trial of tlio other 
issues of fact. 

2480. Object of rule.]— Similarly, Ord. XL., 
r. 8, is intended to enable the trial of such issues of 
fact only as must sooner or later have to be decided. 

Consequently, where an order had been obtained 
at chambers that a cause should be set down for 
the consideration of the question whether pltf. 
would upon the pleadings be entitled to any 
relief on the assumption that the allegations in 
the bill were ti*ue except where modified by the 
documents referred to in the answer, with liberty 
for all parties to read such documents ; & providing 
that, if the court should be of opinion upon such 
consideration that it had not before it all the 
materials necessary for finally determining the 
questions in dispute or any of them without wait- 
ing for the determination of the issues of fact, 
then the pleadings might be taken to be closed 
the parties be at liberty to proceed to trial of the 
issues of fact, & that all parties should have the 
same riglit of aiipeal upon such question as if it 
had been raised by special case under Ord. 
XXXIV. : — Held : the order was beyond the 
power of the judge, on the ground that (1) the 
parties being at liberty to let in further facts the 
question of law raised by the order might ulti- 
mately not arise in the cause ; & (2) that if the 

order raised any question of fact it appeared upon 
the order that the decision of such question might 
not be conclusive in the action, & such question 
was therefore not proper to be tried in the first 
instance under Ord. XL., r. 8. 

The above order having been taken by consent 
of the parties : — Held : nevertheless, that, the 
trial for which it provided being beyond the powers 
of the court, & therefore no such appeal being 
possible as appeared by the order to have been 
intended, it would be improper for the court to 
act upon the order at all. 

B. 8 of Ord. XL. provides for a case “ where 
issues have been ordered to be tried, or issues or 
questions of fact to be determined in any 
manner ” ; in the present case the judge has not 
so much as to determine (in the proper sense) a 
question of fact. This rule, however, is equally 
intended for the trial of matters which must arise 
in the action. Suppose, in a intent case, there 
were two issues, novelty & infringement, & that 
the latter alone was ready to be tried. It might 
well be convenient to try it first ; &, at all events, 
it must be tried in the action. Another example 
occurred in a case in which I remember to have 
been engaged. The issues were, first, whether the 
pltf. was heir ; secondly, if he was heir, what was 
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the effect of certain deeds. It would have been 
convenient to try the second question first ; but 
that, in the then state of the law, could not be 
done, because the documents were not all on the 
bill ; now, however, under this rule, it might be 
tried first (Jessel, M.R,)* — Republic op Bolivia 
V, National Bolivian Navigation Co. (1876), 
24 W. R. 361, 362 ; 3 Char. Pr. Cas. 245. 


Sect. 8.— SETTING DOWN AFTER EXPIRATION OF 
ONE YEAR. 

R. S. C., Ord. XL., r. 9. No motion for judgment shall, except 
by leave of the Court or a Judge, be set down after the expiration 
of one year from the time when the party seeking to set down 
the same first became entitled so to do. 

Setting down motion.] — See Sect. 4, ante* 


Sect. 9.-~P0WER OF COURT TO DRAW INFER- 
ENCES OF FACT OR DIRECT ISSUES. 

R. S. C., Ord. XL., r. 10. Upon a motion for judgment, or 
upon an application for a new trial, the Court may draw all 
inferences of fact, not Inconsistent with the finding of the jury, 
and if satisfied that it has before it all the materials necessary 
for finally determining the questions in dispute, or any of them, 
or for awarding any relief sought, give judgment accordingly, 
or may, if It shall be of opinion that it has not sufficient materials 
before it to enable it to give judgment, direct the motion to stand 
over for further consideration, and direct such issues or questions 
to bo tried or determined, and such accounts and inquiries to be 
taken and made, as it may think fit. 

2481. Application of rule— Appeals to House of 
Lords.] — This is an appeal from so mucli of an 
order of the C^ourt of Appeal as reverses the 
judgment entered for pltfs. on deft.’s counterclaim 
by the Lord Chief Justice, in an action brought by 
the appellant company against the respondent to 
recover the sum of £298 5s. 8d., balance of an 
account due for goods sold & delivered, & as awards 
a new trial of this counterclaim. 

The facts are all before your lordships, & 
Ord. XXXIX., r. 6, & Ord. XL., r. 10, therefore 
apply. This House has full jurisdiction to finally 
determinino the matter in dispute <fe make such 
order as justice requires. That order is, in the 
present case, in my opinion tliis, that the decision 
of the Court of Appeal should be reversed with 
costs, & the order made by the Lord Chief J'ustice 
at the trial restored, & this appeal allowed with 
costs (Lord Atkinson). — (^Harrington &. Co., 
Ltd. V, Wooder, [19141 A. C. 71 ; 83 L. J. K. B. 
220 ; 110 L. T. 548 ; 30 T. L. R. 176 ; 58 Sol. Jo. 
152, H. L. 

2482. Interpleader issue — Application for 

now trial.] — Ord. XL., r. 10, applies as well to 
proceedings in interpleader as to ordinary actions, 
although the old practice in interpleader is 
preserved by Ord. I., r. 2 ; therefore, on a rule for 
a new trial of an interpleader issue, the court has 
jurisdiction to direct judgment to be entered 
instead of ordering a new trial. — Williams v* 
Mercier (1882), 9 Q. B. D. 337 ; 51 L. J. Q. B. 
594 ; 47 L. T. 140 ; 30 W. R. 720, C. A. ; affd. 
on other grounds (1884), 10 App. Cas. 1, H. L. 

2483. Appeal from county court.] — Appeal 

from the county court upon a case stated for the 
opinion of the Queen’s Bench Division. 

The court, being satisfied that they had all 
material before them necessary for the determina- 
tion of the question, directed judgment to be 
entered for the husband, under Ord. Xli., r. 10. — 
Eastland v* Burchell (1878), 3 Q. B. I). 432 ; 47 

p.p. — 20 


L. J. Q. B. 600 ; 38 L. T. 663 ; 42 J. P. 502 ; 27 
W. R. 290. 

2484. .] — An appeal by the pltf. 

against an order for a new trial made by the county 
court judge. _ 

Lord Coleridge, in giving judgment, said the 
rule was that, if the court had before it the materials 
for doing complete justice in the case, it might upon 
those materials give the judgment which ought to 
have been given by the court below. — ^Bryant 
V* North Metropolitan Tramways Co. (1890), 

6 T. L. R. 396, D. C. 

2485. Appeal from Mayor’s Court.] — Rule 

calling on pltf. to show cause why the verdict 
found for him in the Mayor’s Court should not 
be set aside & a verdict entered for deft., or why 
a new trial should not be had on the ground of 
misdirection : — Held : the jury had been mis- 
directed, & judgment ought to be entered for the 
deft, without a new trial, for there was no evidence 
upon which the jury could have properly found 
for the pltf. — Watkins v. Rymill (1883), 10 
Q. B. 1). 178 ; 52 L. J. Q. B. 121 ; 48 L. T. 426 ; 

47 J. P. 367 ; 31 W. R. 337. 

2486. Case stated by justices under Highway 

Acts.] — ^The question to be considered in tliis case 
was whether a certain road had, before March 20, 
1836, been effectually dedicated to the public as 
a highway for foot passengers. The question 
arose on a special case stated under Highway 
Act, 1835 (c. 50), by the justices of the borough 
of Folkcstiinc for the oi)inion of the King’s Bench 
Division. 

The justices in cases such as the present arc, if 
anything, more absolute exclusive judges of 
fact than is the jury in a trial before them. Their 
finding cannot, like the finding of a jury, bo set 
aside as against the weight of evidence. Ord. 
XL. & such like Orders of R. S. C. do not apply 
to their findings as they do to the verdict of a 
jury (Lord Atkinson). — Folkestone Oorpora- 
noN V. Brockman, [1914] A. C. 338; 83 L. J. 
K. B. 745 ; 110 L. T. 831 ; 78 J. P. 273 ; 30 
T. L. R. 297 ; 12 L. G. R. 334, H. L. ; revsg* S. C. 
sub nom. Brockman v* Folkestone Corpn. 
(1912), 107 L. T. 483, C. A. 

2487. Power of court — To set aside verdict & 
enter judgment for appellant.] — Pltfs. were the 
holders of bills of exchange. B. had allowed 
judgment to go by default ; the question was 
whether M. was liable as B.’s partner. 

We are of opinion that there was no evidence 
at all proper to be submitted to the jury in favour 
of the pltfs.’ contention. . . . Under these circum- 
stances, we feel bound, under the power given to 
us by Ord. XL., r. 10, to enter judgment for the 
deft. M. with costs, & to set aside the judgment for 
pltfs. as against him {per Cur.). — ^Yorkshire 
Banking Co. v. Beatson, Leeds &, County 
Banking Co. v. Beatson (1879), 4 C. P, D. 204 ; 

48 L. J. Q. B. 428 ; 40 L. T. 665 ; 43 J. P. 319 ; 
27 W. R. 911 ; on appeal (1880), 5 C. P. D. 109. 

2488. .]— This brings me to the 

question whether upon the undisputed facts proved 
at the trial & set forth above, I ought to give judg- 
ment for either party under Ord. XL. , r. 10. When 
that question arises I understand the proper test 
to apply is to consider whether there is evidence 
such as if left to the jury would warrant them 
in finding a verdict for the pltf., which the 
court would not be clearly bound to set aside as 
wholly unreasonable. If there be such evidence 
there ought to be a new trial, if not, in the absence 
of any ground for thinking that further light could 
be thk>wn upon the matter by a new trial, judg- 
ment ought to be entered for the deft. Applying 
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Sect 9. — Power of court to draw iryfcrmcee of fact or 
direct issues. Part XLIII. Sects. 1, 2 3 : 

Sub-sect. IQ 

this test to the present case, I am of opinion that 
I ought to enter judgment for the defts. (Denman, 
J.). — ^Bobbett V . South Eastern Ry. Co. (1882), 
9 Q. B. D. 424 ; 61 L. J. Q. B. 161 ; 46 L. T. 31 ; 
46 J. P. 823 ; on appeal, [1882] W. N. 92, C. A. 

2439. All necessary materials for final 

determination of question in dispute.] — When 
judgment has been given in an action tried before 
a jury who have found specially the facts in dis- 
pute, upon a motion in the High Court to set aside 
the findings, the court has power to set aside the 
judgment & enter it for the unsuccessful part at 
the trial, if they are of opinion that the findings 
& the judgment at the trial cannot stand, & if 
they have before them all the materials necessary 
for finally determining the questions in dispute. — 
Hamilton & Co. v. Johnson & Co. (1879), 5 
Q. B. D. 263 ; 49 L. J. Q. B. 155 ; 41 L. T. 461 ; 
28 W. R. 879, C. A. 

2490. .] — The Appellate Juris- 

diction Act, 1876 (c. 59), & the Rules of Dec. 1876, 
have not altered Ord. XL., r. 10. Therefore the 
Divisional Court on a motion to set aside a verdict 
which has been found for the pltf., instead of 
ordering a new trial may give judgment for the 
deft., where such court is satisfied that there is 
really no evidence to support the verdict, & that 
ifc has before it all the materials necessary for 
finally determining the question in dispute. — 
Daun V. SiMMiNS (1879), 48 L. J. Q. B. 343 ; 40 
L. T. 556 ; on appeal, 41 L. T. 783, C. A. 

2491. .] — As regards the rule 

7iisi for a new trial obtained in this court by the 
dhectors, 1 am of opinion that it should be dis- 
( harged. We have the whole of the materials 
before us necessary for finally determining the 
(luestions in dispute. Moreover, I am of opinion 
that even if, as has been contended, there was any 
misdirection at the trial, as to which I desire to be 
considered as not expressing an opinion, no sub- 
stantial wrong or miscarriage has been thereby 
occasioned to the defts., the directors ; & the 

3rd rule of the Ord. XXIX. & the 10th rule of the 
Ord. XL. are, in my opinion, clearly applicable 
(Baggau^y, L.J.). — Chapleo v. Brunswick 
Permanent Benefit Building Society (1881), 

6 Q. B. D. 696 ; 60 L. J. Q. B. 372 ; 44 L. T. 449 ; 
29 W. R. 529, C. A. 

2492. .] — Bryant v. North 

Metropolitan Tramways Co., No. 2484, ante. 

2493. Unless facts not clear.] — There 

must be a new trial in this case. I do not think 
the facts are sufficiently clear to enable us to give 
judgment under Ord. XL., r. 10 (Lindley, L.J.). — 
Morton v. Palmer (1881), 61 L. J. Q. B. 7, 11 ; ' 
45 L. T. 426 ; 46 J. P. 150 ; 30 W. R. 116, C. A. i 


2494. Except where possibility of 

further evidence.] — 1 do not think we ought to 
order a verdict to be entered for deft, under 
Ord. XL., r. 10. I think this rule is not applicable 
to a case where, if a new trial is ordered, further 
evidence might be adduced (Bramwbll, L.J.). — 
CTA.RK V. Molynbux (1877), 3 Q. B. D. 237 ; 
47 L. J. Q. B. 230 ; 37 L. T. 694 ; 42 J. P. 277 ; 
26 W. R. 104 ; 14 Cox, 0. C. 10, C. A. 

2496. Court not to usurp functions of jury.] 

— Under Ord. XL., r. 10, the court has power to 
order judgment to be entered in the same way 
as the judge at the trial, as a matter of law, should 
have directed it to be entered ; but the court has 
no power to withdraw questions of fact from the 
jury which are properly for their consideration. — 
Milissich V. Lloyds (1877), 46 L. J. Q. B. 404 ; 
36 L. T. 423 ; 13 Cox, C. C. 675 ; sub nom. Melis- 
8ICH V. Lloyd’s, 25 W. R. 363, C. A. 

2496. .] —Pltf. applied that judgment 

might be entered under Ord. XL., r. 10. The 
court refused the application, saying that there 
was some evidence to go to the jury, &> that the 
rule cited was not intended to put the court into 
the place of the jury. — ^Brewstbr v. Durband, 
[1880] W. N. 27, C. A. 

2497. Court not to disregard finding of 

Jury on relevant matter.] — The court intimated 
that a judge cannot disregard the finding of a 
jmy which is relevant to the matter in dispute, 
& enter judgment in opposition. — Perkins v. 
Dangerfield, [1879] W. N. 172 ; 61 L. T. 535, C. A. 

2498. .]— In Ord. XL., r. 10, . . . 

the power to draw inferences of fact is limited when 
there is a verdict of a jury to such inferences as 
are not inconsistent with the finding of the jury 
(Lord Reading, C.J.). — Skeate v. Slaters, IjTd,, 
[1014] 2 K. B. 429, 435 ; 83 L. J. K. B. 676 ; 110 
L. T. 604 ; 30 T. L. R. 290, C. A. 

2499. .] — I have come to the con- 
clusion tliat as regards both respondents, this 
house ought to exercise the powers it has by vii’tue 
of Ord. XL., r. 10, & Ord. LVllL, r. 4. The 
question is not whether there was literally no 
evidence to go to the jury on the issue as to w'ant 
of proper care, but whether there is none that ought 
reasonably to satisfy the jury that in point of 
fact such care was not taken. As a Court of Appeal 
we have power to dispose of this case by giving 
judgment for the respondents if we are satisfied 
that on no question of fact which the appellant 
is entitled to have submitted to a jury is there 
evidence in his favour on which that jury could 
properly find a verdict for him (Viscount 
Haldane). — Everett v. Griffiths, [1921] 1 A. C. 
631, 657 ; 90 L. J. K. B. 737 ; 125 L. T. 230 ; 85 
J. P. 149 ; 37 T. L. R. 481 ; 65 Sol. Jo. 396, H. L. 

May draw all inferences of fact .] — See R. S. C., 
Ord. LVIll., r. 4, Part LXXVII., Sect. 1, sub-sect. 
2, L., post. 


Part XLIII. — Entry of Judgment 


Sect. 1.— MODE OF ENTERING JUDGMENT. 

R. S. C., Ord. XLI., r. 1. Every Judgment shall be entered 
by the proper officer in the book to be kept for the purpose. 
The party entering the Judgment shall deliver to the officer a 
copy of the whole of the pleadings in the cause, other than any 
petition or summons ; snub copy shall be in print, except such 
parts (It any) thereof as are by these Rules permitted to bo 
written : Provided that no copy need be delivered of any 
document a copy of which lias been delivered on entering any 


previous Judgment in such cause. The Forms in Appendix F. 
shall be used with such variations as circumstances may require. 

R, 8. C., Ord. XLI.. r. lA. In any Judgment, whether in 
default of appearance or defence or after hearing or trial or 
otherwise, the party entering the Judgment shall, if he so 
desire, be entitle to have recited therein a statement as to the 
manner and place In and at wmch the service of the Writ of 
Summons or other . process by which the proceedings were 
commenced was effected. 
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“ Suoh copy abKll be In print, etc.”— Documents 
to be printed.]— ,Sec R. S. O., jOrd. XIX., v. 9, 
Pi-BADiKG, p. 10, ante ; B. S. C., Ord. XXXIV., 
r. 8, p. 623, onte ; R. S. C., Ord. LXVI., Part 
LXXXVII., post 

2600. Documents to be scheduled as read — 
Documents actuaUy read at the trial-— Or copy ol 
correspondence before Judge.] — This wajs a motion 
bv two of the defts. in the action that the minutes 
of the judgment pronounced by Kekewich, J., 
on March 1, 1904, as given out by the registrar, 
might be varied by inserting in the schedule to 
the judgment certain specified letters & telegrams, 
all of which were comprised in a bundle of copy 
correspondence furnished to the judge at the trial. 
The action had reference to a partnership between 
brothers, & was one of some complication. The 
applicants contended that the copy correspondence 
had been treated as put in & admitted, while the 
pltfs. contended that there had been no such 
admission, formal or informal, & that only the 
letters & telegrams which had been actually read 
at the trial should be entered in the judgment as 
read. The registrar acceded to this view, & the 
question now raised was whether or not the whole 
of the correspondence comprised in the bundle 
should be entered in the judgment as read. The 
actual copy of correspondence furnished to the 
judge at the trial had been apparently broken up 
A; could not be now reproduced in its entirety. 

Kekewich, J., said that a well-prepared copy 
of correspondence was of the utmost importance 
for the proper conduct of an action. lie was 
perfectly satisfied from his own notes A from the 
shorthand notes of the arguments of counsel A 
the examination of witnesses that the copy of 
correspondence was before him at the trial, that 
it was referred to on either side, A tliat it was the 
intention of the parties that it should be before 
him. Ills Lordship said that the copy of corre- 
spondence before him must be reproduced in the 
same state in which it was at the trial, A it must be 
entered in the judgment as read. The parties 
who objected to this must pay the costs of the 
application. — Re La.w, Law v. Law, [19041 W. N. 
162 ; 48 Sol. Jo. 640. 

2501. .] — This was a motion on 

the part of pltfs. for directions that the whole of 
a bundle of correspondence admitted by the 
parties A laid before the judge at the trial should 
be entered as read in the order, though only some 
of them were actually referred to. This course 
was adopted by Kekewich, J,, in Law v. Law^ 
No. 2500, anfe, A appears ^ have been usually 
followed {see Seton, 6th Ed., pp. 164, 165). 

Nevilie, j., after consultation with the 
Registry, stated that instructions had recently 
been given by the Court of Appeal that only 
documents which had been actually A specifically 
referred to at the trial should be entered as read 
in the judgment. He had always understood that 
that was the correct practice. The motion must 
therefore be refused. — Mainwaring v. Clarina 
(Lord), [1010] W. N. 14. 

Effect of entry — ^Rlght to alteration — Slip 
rule.'*]— Part XXIV., Sect. 2, ante. 


Sect. 2.— JUDGMENTS IN KING’S BENCH DIVISION. 

R. 8. 0., Ord. XXiI., r. 2. All judgments In the King's Bench 
Division, shall, If entered In Loudon, be entered In the centi^ 
office. 

Aetlom In DIstriot Registry .] — See B. S. C., 
Ord. XXXV., r. 1, p. 624, ante. 


Sect. 3.— DATE OF JUDGMENT. 

Sub-sect. 1. — Judgment Pbonounced in 
Court. 

R. S. C., Ord. XLL r. 8. Where any judgment Is pronounced 
by the Court, or a Judge In Court, the entry of the judgment 
shall be dated as of the day on which such judgment Is pro- 
nounced, unless the Court or Judge shall otherwise order, and 
the judgment shall take effect from that date ; Provided that 
by special leave of the Court or Judge a judgment may bo 
ante-dated or post-dated. 

2502. Whether Judgment effective from date of 
delivery.] — Judgment having been signed in an 
action against a married woman, execution upon 
which was hmitod to her separate estate not subject 
to any restraint upon anticipation, it was sought 
to attach in execution a sum of money recovered 
by her as damages in an action against the 
garnishee, A for which the judge at the trial had 
directed judgment to be entered for her : — Held : 
(1) the money could be attached; (2) the fact 
that jud^ent in the action against the garnishee 
was not in fact entered until after the commence- 
ment of the garnishee proceedings did not affect 
the right of the pltf. to a garnishee order. 

The language of Ord. XLI., r. 3, is really very 
clear. The expression “ where any Judgment is 
pronounced by the court or a judge m court ** is 
intended to contrast with the well-known ex- 
pression “ the court or a judge ” in many other 
rules, that is to say, to exclude the case of a judge 
sitting in chambers ; A the intention of the rule 
clearly is that, from the moment when the judge 
had pronounced judgment, A entry of the judgment 
has been made, the judgment is to take effect, not 
from the date of the entry, but from the date of 
its being pronounced ; it is an effective judgment 
from the day when it is pronounced by the judge 
in court (Lord Esher, M.K.).— Holtby v, Hodgson 
(1889), 24 Q. B. D. 103 ; 59 L. J. Q. B. 46 ; 62 
L. T. 145 ; 38 W. R. 68 ; mib nom. Re Holtby, 

6 T. L. R. 24, C. A. 

2503. .] — An order of this House for pay- 
ment of the costs of an appeal Avithout specifying 
the amount does not constitute a “ debt, claim 
or demand lawfully incurred or become due ** 
within the meaning of the Poor Law (Payment of 
Debts) Act, 1850 (c. 49), ss. 1, 4, until the amount 
has been certified by the Clerk of the Parliaments 
under the Standing Orders, A the time for pay- 
ment limited by that Act runs from the da& of 
the certificate A not from the date of the order. — 
West Ham Guardians v. 8t. Matthew, Bethnal 
(IREEN, Churchwardens, [1896] A. C. 477 ; 63 
L. J. M. C. 97 ; 70 L. T. 818 ; 58 J. P, 493 ; 42 
W. R. 673 ; 10 T. L. R. 376 ; 6 R. Ill, H. L. 

2504. GamisheB proceedings before entry 

of judgment.] — Holtby v, Hodgson, No. 2502, 
ante, 

2605. Judgment for costs — Assignment 

before entry on record.] — ^A judgment for possession 
of land A costs had been recovered against deft. 
The costs had been duly taxed, but the amount 
thereof was not entered upon the record. While 
the record was in this form the judgment was 
assigned to pltfs. by deed without consideration, 
A notice in writing of the assignment was duly 
given to deft. In an action by pltf. as assignee 
to recover the amount of the costs ; — Held : the deed 
operated as valid a legal assignment of a present 
debt, A that the pltf. wa« entitled to recover. — 
Hamblbton V. Brown, [1917] 2 K. B. 93 ; 86 
L. J. K. B. 1223 ; 117 L. T. 146. 

2606. Judgment In court below reversed on 

appeal.] — ^Where a judgment for a deft, in the 
court below is reversed on appeal to the House of 
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Sect, 3 . — Dale of judgment: Sub-aecte, 1, 2 3. 

Sect, 4 : Sub-sect, 1 .] 


Lords, & the cause is remitted to the King’s Bench 
Division, that court has no jurisdiction to enter 
judgment for the pltf. as of any date but the date 
of the judgment in the House of Lords, in the 
absence of any direction by that House. 

In a case in which the judge at the trial gave 
judgment for the deft., & assessed the damages at 
a sum named, in case his judgment should be 
reversed on appeal, & his judgment was aihrmed 
in the Court of Appeal, but reversed in the House 
of Lords, the House refused to entertain an 
application, made more than eleven months after 
the hearing of the appeal, to enter judgment for 
the a^essed damages as of the date of the judg- 
ment in the court of fii*st instance. — Nitrate Pro- 
ducers S.8. Co., Ltd. v. Short Bros., Ltd. (1922), 
91 I.. J. K. B. 871 ; 127 L. T. 726 ; 38 T. L. R. 
747, H. L. 

Interest on debt or costs runs from date of 
Judgment.]~^cc R. S. C., Ord. XLII., r. 16, p. 631, 
post. 

Appeals — Time runs from entry of Judgment — 
Or signing of order.] — See R. S. C., Ord. LVIII., 
r. 15, Part LXXVII., Sect. 1, sub-sect. 2, U., post. 

2507. Ante-dating Judgment — Death of plaintiff 
or defendant after agreement & before Judgment — 
Date at conclusion of argument — Death of plaintiff.] 
—The death of a sole pltf. after argument & before 
judgment, does not prevent the delivery thereof, 
& it will be entered nunc pro tunc, as of the date 
when the arguments were concluded. — Turner v, 
London & South Western Ry. Co, (1874), L. R. 
17 Eq. 561 ; 43 L. J. Ch. 430. 

2508. - — Death of defendant.] — 

Between the trial of an action & the delivery of 
judgment one of defts. died i—Held : the judg- 
ment must be dated as of the last day of the trial. 
— Ecroyd V, Coulthard, [1897] 2 Ch. 554 ; 
66 L. J. Ch. 751 ; 77 L. T. 357 ; 61 J. P. 791 ; 
46 W. R. 119 ; on appeal, [1898] 2 Ch. 358, 
C. A. 

2509. Order drawn up but not passed & 

entered.] — Where an cider had been drawn up, 
but never passed & entered, the court allowed the 
order to be redrawn up, paased & entered nunc 
pro tunc.— Be Jones (S. A.), Bullis v, Jones 
(1891), 39 W. R. 619. 

2510. Judgment for defendant reversed on 

appeal — Whether interest runs from trial of 
action.] — ^Where pltf. fails in a court of first 
instance on a claim for unliquidated damages, but 
on appeal an order is made that judgment should 
be entered in his favour for an amount of damages 
to be ascertained, the judgment does not, as a 
matter of course, take effect from the date of the 
trial of the action, so as to entitle pltf. to interest 
from the date upon the amount recovered, but it 
will only take effect from the date at which it was 
given in the Court of Appeal, unless an order is 
made by that court under Ord. XLI., r. 3, that its 
judgment shall be ante-dated. — Borthwick v, 
Eldersue Steamship Co. (No. 2), [1905] 2 K. B. 
616 ; 74 L, J. K. B. 772 ; 93 L. T. 387 ; 63 W. R. 
643 ; 21 T. L. R. 630 ; 49 Sol. Jo. 618 ; 10 Asp. 
M. L. C. 121, C. A. ^ 

2511. .] — ^A judgment for defts. 

was set aside by the Court of Appeal & judgment 
was given for pltfs. for a fixed sum. Pltfs. applied 
to have the judgment of the Court of Appeal 
dated as on the date of the original judgment on 
the ground that the claim being for a hquidated 
sum on which pltfs. would probably have to pay 
interest to a linancing bank they ought to be 


allowed interest as from the date when judgment 
ought to have been pronounced in their favom : — 
Held : though there was jurisdiction to grant the 
application it should be exercised with great 
caution, & as there was nothing exceptional in the 
present case the application must be dismissed, — 
jBeixhan Grain & Produce Co., Ltd. v, Cox & 
Co. (France), Ltd., [1919] W. N. 308, 317 ; 148 
L. T. Jo. 233, C. A. 

2612. Other relief available.] — On Dec. 16, 

1920, the respondents were entered on the register 
of trade marks as the proprietors of a certain mark. 
On July 16, 1927, the applicants, as aggrieved 
parties, gave notice to the respondents that they 
would move the court for an order that the entry 
of the respondents’ trade mark might be rectified 
or removed. The motion first came before the 
court on July 22, 1927, when in accordance with 
the usual practice it was ordered that it should go 
into the non-witness list & directions were given 
as to filing evidence. The evidence having beep 
completed the motion was entered in the non- 
witness list & came on to be heard before Clauson, 
J., on March 1, 1928. At the hearing the 
respondents took the preliminary objection that 
under sect. 41 of the Trade Marks Act, 1906 (c. 15), 
the seven years’ period having expired on Doc. 16, 
1927, the re^stration of their mark must bo taken 
to be valid in all respects, & that it was therefore 
now too late for the applicants to apply to remove 
it : — Held : by Clauson, J., that respondents were 
not in the circumstances entitled to set up the 
validity of the mark under sect. 41 of the Act, 
but that appheants having effectively launched 
their motion before the expiration of the seven 
years’ period, the court, applying the legal maxim 
Actus curice neminem gravuhit, would, in order 
to do justice in the case, exercise its jurisdiction 
under Ord. XLI., r. 3, & ante-date its order : — 
Held : by the Court of Appeal there was no 
necessity for Clauson, J., to ante-date his order. 
If he had jurisdiction when he made the order to 
remove the mark no ante-dating was necessary. 
If he had not, he could not by ante-dating his 
order confer upon himself a jurisdiction which 
he did not otherwiso possess — Be Keystone 
Knitting Mills’ Trade Mark, [1929] 1 Ch. 92, 
93 ; 97 L. J. Ch. 316 ; 140 L. T. 9 ; 46 R. P. C. 
421, C. A. 

2613. Post-dating Judgment — Error In state- 
ment of claim.] — In an action for the pai‘tition 
& sale of certain real estate, a portion of the pro- 
perty desired to be sold was accidentally omitted 
from the description contained in the statement 
of claim. The omission was not discovered until 
after the judgment, in which the property ordered 
to be sold was referred to as the hereditaments 
described in the statement of claim : — Held : by 
the consent of all parties the statement of claim 
might be amended, & the judgment post-dated 
& altered so far as to refer to the amended s^te- 
ment of claim. — ^Winkley v, Winkley (1881), 
44 L. T. 572 ; 29 W. R. 628. 

2514. Judgment dc order distlng^hed.] — ^Now, 
in legal language, in Acts of Parliament, as well 
as with regard to the ^hts of the parties^ there 
is a well-known distinction between a “ judgment ” 
& an “ order.” No doubt the Orders under the 
Judicature Act provide that every order may 
be enforced in the same manner as a judgment, 
but still judgments orders are kept entirely 
distinct. It is not said that the word ” Judgment ’’ 
shall in other Acts of Parliament include an 
” order ” (Cotton, L. J.). — Re Chinery, Ex p. 
Chineby (1884), 12 Q. B. D. 342, 346 ; 63 L. J. Ch. 
662 ; 60 L. T. 342 ; 32 W. R. 469, C. A. 
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Sub-sect. 2. — Judgment under R. S. 0., 
Obd. XIV. 

R. S. C.. Ord. XLI., r. Sa. When any Judgment is directed 
to be entered by an order made on the hearing of an application 
for judgment under Order XIV. the judgment shall, unless the 
Court or a Judge shall otherwise order, be dated as of the day 
on which the order is made, and the judgment shall take effect 
from that date : Provided that the order may direct that the 
judgment shall not be entered until a given date, In which case 
the judgment shall take effect from that date. 

Summary judgment on specially indorsed writs, 
dee Part IV., Sect. 0, sub-sect. 8, ante* 


Sub-Sect. 3. — When Time Begins to Run. 

R. S. C., Ord. XLl., r. 4. In all cases not within the last two 
preceding Rules, the entry of judgment shall be dated as of the 
day on which the requisite documents are left with the proper 
officer for the purpose of such entry, and the judgment shall 
take effect from that date. 

Appeal from order In chambers — ^From pro- 
nouncement of order or notice thereof .] — See 
R. S. C., Ord. LVIII., r. 1.5, Part LXXVII., Sect. 
1, sub-sect. 2, U., 'post* 

Appeal from master to Judge In chambers — From 
pronouncement of decision.]— iSce R. S. C., Ord. 
LIV., r. 21, Part LXV., Sect. 2, sub-sect. 10, poet* 


Sect. 4.— JUDGMENT OR ORDER TO STATE TIME 
FOR ACT TO BE DONE. 

Sub-sect. 1. — Scope op Rule. 

R. S. C., Ord. XLI., r. 6. Every judgment or order made In 
any cause or matter requiring any person to do an act thereby 
ordered shall state the time, or the time after service of the 
judgment or order, within which the act is to be done, and upon 
the copy of the judgment or order which shall be served upon 
the person required to obey the same there shall be indorsed a 
memorandum in the words or to the effect following, viz. : — 

If you, the within named A.B.^ neglect to obey this judg- 
ment [or order] by the time therein limited, you will be liable 
to process of execution for the purpose of compelling you to 
obey the same judgment [or order].” 

2515. To what court applicable — All Divisions 
of High Court.] — The order (Ord. XLI.) relates 
to all judgments, & r. 5 is perfectly general in its 
tone ; there is nothing in it limiting it to any 
particular kind of orders. It is suggested that it 
was intended to be confined to process of contempt. 
I can see no ground for confining it in that way. 
Then the question is whether it applies only to 
cases where the order is served on the person 
required to obey it. When we look at Ord. XXXI,, 
r. 22, we find that service on the soUcitor shall be 
sufficient service — ^that must mean sufficient for 
all purposes — -in order to found an application for 
an attachment. If the service is on the solicitor 
it is the duty of the solicitor to communicate it 
to the party. So he is himself liable to an attach- 
ment if he fads to do so. Therefore, this being 
a sufficient service to support an attochment, it 
appears to me clear that the provisions of Ord. 
XLI., r. 5, apply. I think the proceedings for 
attachment have failed by reason of the want of 
the proper indorsement (Baggallay, L.J.). 

The 6th rule of Ord. XLI. is a new ^e which is 
applicable to every Division of the High Court, So 
to every cause or matter therein (Lindley, L. J .), — 
Hampden v. Walus (1884), 26 Oh. D. 740 ; 64 
L. J. Ch. 83; 50 L. T. 616 ; 32 W. R. 808, 0. A. 

2516. Probate Court.] — Preliminary objec- 

tion upheld as to non-indorsement of the order 
upon which the motion was founded, in a case 
where it was sought to attach an executor for non- 
obedienoe to that order, which directed him to 


take probate within a certain time , — In the Goods 
of Bristow (1891), 66 L. T. 60. 

2517. .] — Pltf. in a suit for revocation 

of probate, caused a citation, dated Oct. 28, 1892, 
to issue against deft., L. E., directing her to bring 
in the probate, granted on Jan. 6, 1892, of a will 
of her late husband, S. E., “ within eight days 
after service thereof, inclusive of the day of such 
service.” 

I am of opinion that this motion must be dis- 
missed. The affidavits were not served with the 
notice of motion as required by Ord. LII., r. 4. 

I doubt whether the citation can be said to be a 
“ judgment or order,” but, if it be so, it is not 
indorsed as required by Ord. XLI., r. 5 (Barnes, 
J.). — Evans v . Evans (1892), 67 L. T. 719. 

2518. Divorce Court.] — The court declined 

to attach a husband for disobeying an order 
as to his wife’s costs, where the order upon which 
the wife sought to attach him was not indorsed in 
terms of Ord. XLI., r. 5. — Pace v * Pace (1891), 
67 L. T. 383 ; 61 L. J. P. 114. 

2519. .] — ^An order was made by the 

judge of the Divorce Division that the respondent 
to a suit in that Division should attend before one 
of the registrars for the purpose of being examined 
as to giving certain security. The order was 
subsequently indorsed by the registrar with a 
statement that he had appointed a certain place So 
time for the attendance of the respondent to be 
examined. Respondent failed to attend, & the 
petitioner applied for a writ of attachment. The 
judge ordered a writ of attachment to issue ; — 
Held: (1) the order So the indorsement thereon 
were not sufficient to support a writ of attach- 
ment, Ord. XLI., r. 5, not having been complied 
with, So a writ of attachment could not issue ; 
(2) this must not be taken as amounting to a 
decision that all applications in the Divorce 
Division for writs of attachment must bo made 
either under Ord. XLI., r. 5, or under the practice 
of the old C< >urt of Chancery as enacted by sect. 62 
of the Matrimonial Causes Act, 1857 (c. 85), That 
question remains open. — Townend v . Townend 
(1905), 93 L. T. 680 ; 22 T. L. R. 50 ; 50 Sol. Jo. 
42, C. A. ; subsequent proceedings, 22 T. L. R. 128, 
C. A. 

2520. Nature of order or judgment — Order for 
discovery of documents.] — ^Hampden v , Wallis, 
No. 2515, ante* 

2621. Prohibitive order — Rule inapplicable.] 

— The court had panted an injunction restraining 
defts. from polluting with sewage a pool belonging 
to pltf., but suspended the order for three months 
to allow them to comply with it. They had 
moved the court for a further extension of time, 
but had been refused. As they had taken no steps 
to obey the order, the pltf. soon after the expiration 
of the three months served them with notice of 
motion under Ord. XLII., r. 31, for leave to issue 
sequestration against the property of the corpora- 
tion. Before, however, this notice was served 
they remedied the nuisance, so the motion now 
came on merely as a question of costs. Defts. 
submitted the following technical objection, no 
memorandum had been indorsed upon the copy 
of the judgment served on them, as required by 
Ord. XLI., r. 6 : — Held : defts. had been guilty 
of wilful disobedience to the order of the court ; 
So (1) Ord. XLI,, r. 6, had no application to a 
prohibitive order like the present one ; & (2 ) under 
the circumstances of the case, pltf. was right to 
move the court in the first instance insteiEui of 
_ by summons in chambers. — Selous v. 
dydon'' Rural Sanitary Authority (1885), 
53 L. T. 209. 
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2522. •] — The special memo- 
randum which, under Ord. XLI., r. 5, is to bo 
indorsed on the copy of a jud^ent or order served 
upon a person required to obey the same, is not 
necessai y in the case of a merely prohibitive order. 
—Hudson r. Walker (1894), 64 L. J. Ch. 204 ; 
39 Sol. Jo. 28 ; 13 R. 365. 

2523. Undertaking — ^To execute Indenture.] 

— Wliere defts. committed a broach of their 
undertaking forthwith to execute an indenture : — 
Held : there ought either to be service in accord- 
ance with Ord. XLI., r. 5, or a four-day order. An 
order therefore was made that defts. should on or 
before Dec. 5, or subsequently within four days of 
the service of the order, execute the deed tendered 
to them by the pltf. 

Having regard to Thomas v. Noakes. No. 2543, 
jposi, I tWnk that, notwithstanding what was said 
in Gilbert v. Endean, No. 2616, post^ it must be held 
that the use of the word “ forthwith ’’ dispenses 
with the necessity for fixing a time, though but 
for Thomas v. Nokes I should be disposed to hold 
otherv-isc (Kekewich, J.). — Halford v. Hardy, 
[1899] W. N. 243 ; 81 L. T. 721, 722. 

2524. Whether service of order 

essential.] — So long as any order made in the 
action is not worked out, or so long as anything 
remains for w orking out the jud^ent, the solicitor 
on the 1 ‘ecord remains the solicitor, & the trial of 
the action does not terminate that relation. Ser- 
vice on the solicitor on the record of the notice 
of motion to attach deft, was sufficient. It was 
good service on deft. It is also immaterial that 
the breach complained of was of an undertaking 
& not of an injunction, for it is not necessary 
to show that the person sought to be attached had 
knowledge of his undertaking. He must be 
presumed to have known that ho had given his 
undertaking. In the case of an injunction obtained 
against a person, service of the order upon him 
gives him knowledge of the order made. I there- 
fore give hberty to issue the writ of attachment 
as asked (Chitty, J.). — Callow v. Young (1886), 
5.5 L. T. 543, 544. 

2525. .] — As to the fii*st objec- 

tion, I think it is not well founded. It is settled 
law that an order granting an injunction may be 
enforced by committal, although the order has not 
been served. It is sufficient if it be shown that 
deft, had notice of the order. Service of the order 
is a convenient mode of giving notice, but that is 
all. Notice may be given by telegram or other- 
wide. ... If this holds good where a hostile order 
has been made, it must equally hold good where 
deft, has volimtarily given an undertaking. 
Indeed in such a case I think no notice at all is 
requisite, for, in the words of Chitty, J., in Callow 
V. Young J No. 2524, ante, “ it is not necessary to 
show that the person sought to be attached had 
knowledge of his undertaking. He must be 
presumed to have known that he had given his 
undertaking.’’ Having regard to the settled 
practice of giving an undertaking in the terms of 
a notice of motion, it would be highly dangerous 
to hold that a deft, who had given an undertaking 
could disreg^xl it unless & imtil the order was 
served. I do not think Kekewich, J., intended to 
intimate a contrary opinion in Halford v. Hardy, 
No. 2623, anie (Oozens-Hardy, J.), — D. v. A. Ai 
Co., [1900] 1 Ch. 484, 486, 487 ; 09 L. J. Ch. 382 ; 
82 L. T. 47 ; 48 W. R. 429. 

2526. — .] — Where a party to an 

action has given in couH an undertaking to do 


something on or before a certain day A; does not 
carry out the undertaking, it is not necessary 
upon an application to have him committed to 
prison for contempt, to prove service upon him, 
either for a copy of the order containing the under- 
taking, or of the imdertaking itself. — Re Launder, 
Launder v. Richards (1908), 98 L. T. 654. 

2627. No time mentioned for act.] — 

Where an undertaking to pay money into court 
or to a joint accoimt at a bank has been given, 
without fixing any time for payment, an order 
fixing a time is necessary before the undertaking 
can be enforced ; though there may be cases of 
contempt so gross as to justify attachment with- 
out any supplemental order. 

Tliat rule (Ord. XLI., r. 5) does not apply to an 
undertaking. 

I am not going to lay down any general rule 
as to undertakings, that they can never be enforced 
by attachment or committal because a time is not 
mentioned. It depends, of course, on the nature 
of the undertaking ; but in a simple case, where 
there is an undertaking to pay into court or to 
a joint account, it does not appear to me that 
the position ought to be worse for the party under- 
taking to pay, than if an order had been made, & 
if it is desired to enforce the undertaking, no time 
having been mentioned, an order fixing the time 
ought to be obtained first, or relief may be obtained 
by an application for the appointment of a receiver, 
if it is a proper case for such an appointment 
(Byrne, J.). — Carter v. Roberts, [1903] 2 Ch. 
312, 320, 321 ; 72 L. J. Ch. 656 ; 89 L. T. 239 ; 61 
W. R. 520 ; 47 Sol. Jo. 515. 

2528. .] — An action for the giant 

to pltf. by deft, of his proprietary interests in an 
invention was compromised by an order on certain 
terms. One of the terms was an undertaking by 
deft, to pay pltf. a sum of £1 ,000 forthwith, which 
was duly paid, & a further sum of £4,000 out of the 
first moneys received by deft, on a future sale of 
his rights in the invention. No time for the pay- 
ment of the sum in question was fixed by the 
imdeHaking. At the date of the order pltf. was 
aware that deft, had already disposed of half his 
rights. Pltf. having learnt that deft, had a^eed 
to sell the remaining half interest in these rights 
to one G. for a sum immediately payable & the 
balance by deferred payments & that he had used 
the amount received for his own purposes in breach, 
as the court found as a fact of his undertaking, 
moved the court for the committal of deft, or the 
issue of a writ of attachment ; — Held : the under- 
taking to pay out of the first moneys received 
could not be construed as an order to pay forth- 
with or within a lixed time after receipt within 
R. 8. C., Ord. XLI., r. 5, therefore the order for 
committal or for leave to issue a writ of attach- 
ment could not be made. The court, however, 
fixed a time for the payment of the moneys 
remaining due^ — Cotton v. Hbyl, [1930] 1 Ch. 
610 ; 99 L. J. Ch. 289 ; 143 L. T. 16. 

2529. Order for delivery of bill of costs — 

Extension of time.] — ^Before a client, who has 
obtained an order against his solicitor for delivery 
of his bill of costs within a fixed time, which time 
is afterwards extended by order, can obtain leave 
to issue a writ of attachment for non-compliance 
with the orders, both orders must be drawn up 
& served, or a four-day order obtained . — Ee Seal, 
Re Seal & Edgelow, [1903] 1 Ch. 87 ; 72 L. J. Oh. 
68 ; 87 L. T. 731 ; sub nom. Re 8 ., 61 W. R. 164 ; 
47 Sol. Jo. 72. 

2530. Mandatory Injunction — Though nega- 
tive In form.] — On March 8, 1906, the Court of 
Appeal, reversing a decision of Kbkewioh, J., 
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gpapnted a mandatory injunction in the negative 
form which was in common use prior to Jacl^on v. 
Normaniby Brick Co,, [1890] 1 Oh. 438, whereby 
defts. were restrained from permitting to remain 
any stones, soil, or materials so as to interfere 
with the free access to the pltf.’s land ; but no 
time was fixed for carrying out the order. 

On Aug. 9, 1905, pltf. moved for a fotir-day 
order requiring defta. to remove the materials 
pursuant to the order of the Court of Appeal. 

Kekewich, J., held that the order of the Court 
of Appeal not being an order requiring defts. to 
do an act within r. 6 of Ord. XLI., the court had 
no jiurisdiction to make a supplemental order 
fixing the time for compliance, & that pltf.’s proper 
course was to apply for an immediate order for 
attachment or committal, & he refused the motion 
with costs. Pltf. appealed. 

The Court of Appeal dismissed the appeal on 
the merits ; but were of opinion that Kekewich, 
J had refused the motion upon a wrong ground, 
inasmuch ^ he thought that Ord. XLI., r. 5, 
deprived him of any jurisdiction to make a time 
limit order having regard to the form of the order 
of the Court of Appeal, &, as defts. had supported 
that judgment, they dismissed the appeal without 
costs.— Mansell v. Jones, [1905] W. N. 168, 
C. A. 

2531. Whether threat of attachment 

essential.] — Hampden v. Wallis, No. 2616, ante, 

2682. .] — Interrogatories for the 

examination of the deft, were delivered by pltfs. 
on Jan. 17. On Feb. 6, deft, not having filed 
answers, an order was made that if he should not 
file answers within three days judgment might 
be signed against him. On Feb. 9, no affidavit 
having been filed by deft., pltfs. signed judgment 
under this order. On application by deft, to set 
aside the judgment he stated on affidavit that on 
Feb. 9 a copy of the order of Feb. 5 had been left 
at his house & received by him, & that he in con- 
sequence filed on Feb. 11, & as he supposed within 
the three days named in the order, answers to 
interrogatories which he had sworn on Jan. 28. 
No affidavit showing that he had a defence on the 
merits w^ filed by deft. ; — Held : the order did 
not require to be served, that the judgment was 
therefore regular, & that, in the absence of an 
affidavit showing that ho had a defence on the 
merits, deft, was not entitled to liave the judgment 
set aside. 

Clearly also the order is not affected by Ord. 
XLI., r. 6. which only refers to cases in which it 
is intended to threaten attachment (Huddleston, 
B.). — Farden V, Richter (1889), 23 Q. B. D. 124, 
129; 68 L. J. Q. B. 244 ; 60 L. T. 304; 37 
W. R. 766, D. C. 

2633. When rule inapplicable — No act required 
to be done — Leave to sign Judgment.] — ^An order 
giving leave to sign judgment under Ord. XIV. 
unless a sum is paid before a day named, need not 
be served upon deft, before judgment is signed 
upon it. 

The proposition as to the necessity in certain 
oases of drawing up Sd serving the order does not 
apply where the party to be served himself has 
to take the next step under the order. It is where 
the other side may suppose that the order is 
abandoned that the necessity of service arises. 
Where, for instance, an order is made giving a 
party time to plead, it must be drawn up & served 
upon the other side. If an order is obtained upon 
termB which limit the exercise of the applicant’s 
free action, it need not be drawn up, & he can then 
take the step which he would otherwise be entitled 
to do ; it is therefore necessary in such a case 


that the other side should know whether the order 
is to be acted on or not (Field, J.). — Hopton v, 
Robertson, [1884] W. N. 77 ; 23 Q. B. D. 120, n. ; 
Bitt. Rep. in Ch. 203. 

2634. .] — Farden v, Richter, 

No. 25.32, ante. 

2635. Extension of time for payment 

into court.] — By order of Feb. 28, 1884, deft, was 
directed to pay a sum into court by March 13, This 
order not having been served before March 13, an 
order was made on April 3, enlarging the time 
until four days after service of the two orders. 
Pltf. served the two orders, indoreing on the 
former the notice given in Ord. I. of Jan. 7, 1870, 
but putting no indorsement on the latter. The 
money not having been paid in, pltf. moved for an 
attacliment “ for your default in obeying the 
orders made herein on Feb. 28 last, & April 3 
last,’’ supporting it by an affidavit that deft, 
had not borrowed the order for the purpose of 
paying in the money, nor mven notice of having 
paid in the money: — Held: (1) as the second 
order did not require deft, to do any act, but only 
extended the time for doing the act mentioned 
in the first order, it was sufficient to indorse the 
first order only ; (2) the indorsement was sufficient 
in form, for that although not in the words 
of the indorsement given in Ord. XLI., r. 6, 
it was the same effect. — Tbeherne v. Dale 
(1884), 27 Ch. D. 66 ; 51 L. T. 553 ; 33 W. R. 97, 
C. A. 

2636. Recovery of money — Within limited 

time.]— There is no jurisdiction to make an order 
directing a judgment debtor to pay the amount 
recovered in the action within a limited time, 
& in default giving the judgment creditor leave to 
issue a writ of sequestration. — Hulbert &; Crowe v, 
Cathcart, [1894] 1 Q. B. 244 ; 63 L. J. Q. B. 121 ; 
70 L. T. 558, D. C. 

2537. Right to supplement Judgment 

with four-day order.] — ^Where, in an action in the 
Exchequer Division to recover a sum of money 
admitted to have been received by deft, as trustee, 
& to which pltf. was entitled, pltf. had obtained 
final judgment & issued execution, it was : — Held : 
the court had no jurisdiction to make an order 
directing deft, to pay in four days the balance of 
the amount of the judgment unrealised by the 
execution. — Drewett v, Edwards (1877), 37 
L. T. 622 ; 26 W. R. 122, L. JJ. 

2588. .] — judgment that 

pltf. do recover from deft, a sum of money cannot 
be supplemented by an order fixing a time for the 
payment of the money by deft. 

Therefore where pltf. in an action against a 
trustee for misapplication of trust funds obtained 
judgment against him for recovery by pltf. from 
deft, of a sum of money representing the loss to 
the trust estate instead of judgment in the usual 
form for pajroent of the money to pltf. by deft, ; — 
Held : the judgment could not be supplemented 
by a four-day order so as to found a right to issue 
a writ of attachment against the deft, in default 
of payment within Uie stipulated time. — He 
Oddy, Major v. Harness, [1906] 1 Ch. 93 ; 75 
L. J. Ch. 141 ; 94 L. T. 146 ; 64 W. R. 291 ; 60 
Sol. Jo. 166, 0. A, 

2580. Order that plaintiffs do have a 

return of the said shares ” — ^No supplementary 
order requiring defendant company to execute 
transfer,]— The pltfs. in an action claimed from 
the deft, company the return of certain shares, Sc 
j^gment was given for the pltfs. on July 7, 1931. 
The operative part of the judgment was in this 
fonn ; “ It is this day hereby adjudged Sc declared 
that the pltfs. are entitled to the return by the 
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dcfts. of the following shares . . . within 14 days 
from the date hereof. And it is further adjudged 
that the pltfs. do have a return of the said shares 
within 14 days from the dat« hereof.'* The judg- 
ment was served on Aug. 19, 1 931. on the company 
& one director, & on Nov. 7, 1931, on the other 
<lirector. When served on the company & the 
directors respectively it was not indorsed with the 
memorandum required by Ord. XLI., r. 6. On a 
summons for leave to issue writs of attachment 
against the two directors for non-compliance with 
the judgment: — Held: (1) that the order that 
the pltfs. “ do have a return " of the shares was 
not an order on the company or its directors to do 
any act, & that it could not be enforced by attach- 
ment without a supplementary order requiring 
the deft, company to execute a transfer (in a form 
to be settled by the judge if necessary) within a 
limited time ; (2) that even if it could be read as 
an order to do an act it had been served after the 
time limited by the order had expired, & for that 
reason also could not be enforced by attach- 
ment ; (3) that the order not being indorsed when 
served on the company could not have been 
enforced against the company by sequestration, 
& the remedy against the directors was alternative 
to that against the company the pltfs. could 
not avail themselves of it when they were not in a 
position to avail themselves of the primary remedy 
against the company ; (4) that the form of memo- 
randum in Ord. XLI.. r. 5. was not a rigid form, 
but might be adapted to the facts of the case. A 
director, therefore, against whom it was intended 
to proceed by attachment, was entitled, though 
not a deft, to the action, to be served with a copy 
of the order indorsed with a memorandum clearly 
stating his liability for non-compliance with the 
order. — Iberian Trust, Ltd. v. Founders Trust 

6 Investment Co., Ltd. (1932), 48 T. L. R. 292 ; 
76 Sol. Jo. 249 ; 73 L. Jo. 274. 

2540. Order to pay costs — ^Necessity for 

four-day order.] — Where an order has been made 
directing a party to pay costs without limiting 
time for payment, & costs have been taxed an 
immediate sequestration to enforce payment of 
them can be issued by leave of judge without 
n^essity of any previous fom-day order, but an order 
directing an attachment or sequestration on future 
uncertain event, e.g. on default of payment 
within a specified time, is wrong in form. — He 
Lumley, Ex p, Cathcart, [1894] 2 Ch. 271 ; 63 
L. J. Ch. 435 ; 42 W. R. 401 ; 38 Sol. Jo. 398 ; 

7 R. 179 ; sub nom. Re Lumley, IIood Barrs v. 
Cathcart, 70 L. T. 780, C. A. 

2541. .] — ^By an order for 

taxation, dated July 28, 1909, it was ordered that 
W. W., a solicitor, who had acted as the London 
agent of the petitioner, should within a fortnight 
of the service of the order, deliver a bill of costs, 
& that it be referred to the taxing-master to tax 
the bill, & that the agent should give credit for all 
sums received by him, & should be at liberty to 
cha^e all sums paid by him, on account of the 
petitioner ; & further that if the bill when taxed 
should be less by one-sixth than the bill as delivered 
the master should tax the petitioner his costs of 
the reference. 

This order was served upon the solicitor 
personally on July 30, 1909, & was indorsed in the 
manner required by Ord. XLI., r. 6. The taxing- 
master by his certificate, filed on March 1, 1910, 
certided that £92 Is. id. was due from the solicitor 
to the client. Of this sum £15 is. consisted of the 


costs of the reference, which were certified to be 
payable by the solicitor, & the balance consisted 
of money received by the solicitor on behalf of the 
client. 

The certificate was served on the solicitor 
personally on March 10, 1910. 

The solicitor not having paid anything within 
twenty-one days after service, on April 15 the 
client moved for leave to issue a writ of attach- 
ment. Upon the hearing of the motion objection 
was taken out that the service was insufficient 
because there had never been service of an order 
requiring the solicitor to pay a definite sum, Sc 
it was contended that the order ought to have 
been served with the certificate. No other objec- 
tion was taken. 

The court allowed the appeal. 

Part of the default on which the order for attach- 
ment was founded was default in the delivery up 
of documents but as to that no time had been 
fixed by the order of July 28, &; a four-day order had 
not been obtained. The objection taken as to the 
service had been dealt with more seriously by the 
learned judge than this court was disposed to deal 
with it ; it was a preposterous objection. The 
appellant would have no costs, either in the Court 
of Appeal or in the court below . — Re Wilde, [1910 J 
W. N. 128, O. A. 

2542. .] — In the case of a writ 

of sequestration issued by leave of a judge to 
enforce payment of costs under Qrd. XLIIL, r. 7, 
the provisions of Ord. XLI., r. 5, & Ord. XLI II., 
r. 6, are inapplicable. Therefore in such a case 
it is not neceasary that the order for payment of 
costs should limit a time for payment, or should 
bear the indoi'sement mentioned in Ord. XLI., 
r. 5, nor is personal service of it essential . — Re 
Deakin, Ex p. Cathcart, [1900] 2 Q. B. 478 ; 69 
L. J. Q. B. 797 ; 83 L. T. 39, C. A. 


Sub-sect. 2. — “ Shall state the time." 

See R. S. C., Ord. XLI., r. 5, p. 613, ante. 

2548. Sufficiency of statement — Forth- 
with.’'] — An order of the court for the delivering 
up of a deed “ forthwith " is a sufficient expression 
of time. — T homas v. Nokes (1868), L. R. 6 Eq. 
521 ; 16 W. R. 995. 

2644. .] -Halford v. Hardy, No. 

2523, ante. 

2545. Four-day order — Insertion by Registrar.] 

— The fact that a person is actually in court 
when an order is made against him to do some act, 
or the fact that he is otherwise aware of the order, 
is no reason for dispensing with personal service 
as required by Ord. XLI., r. 5, for the purpose of 
foimdSng a motion for attachment or sequestration 
in a case where the person is not evading such 
service. 

In drawing up an order directing a person to 
do an act within a limited time the registrar 
may insert as a matter of course, & without any 
special instructions, the words “ or subsequently 
within four days after service of the order." — 
Re Tuck, Murch v. Loosemoore, [1906] 1 Ch. 
692 ; 75 L. J. Ch. 497 ; 94 L. T. 697 ; 22 T. L. R. 
425, C. A. 

2546. .] — The real question in dispute 

between the parties is whether that compromise 
ought to be ^ aside on the ground that it was 
obhEiined by misrepresentation or concealment of 
material facts. The mode adopted for bringing 
that question to trial was a motion to enforce the 
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judgment. Now it happens accidentally, for I 
have no doubt it is an accident, that the judgment 
required a further motion to enforce it, because 
it fixed no date for the acts to be done. The one 
act is directed to be done “ forthwith,** & the 
other act is simply directed to be done without 
any reference to time. Therefore, technically, 
no doubt a motion for fixing a day was required, 
& until a day was fixed the order could not be 
enforced (Jesbel, M.R.). — Gilbert v. Endean 
(1878), 9 Ch. D. 269 ; 39 L. T. 404 ; 27 W. R. 262, 
C. A. 

2547. Omission of statement of time — Whether 
order enforceable.] — This was an action for fore- 
closure, commenced by originating summons in 
April, 1889. The usual foreclosure judgment 
was made on July 4, 1889. On Nov. 10, 1893 
(after some delay, in order to give deft, time to 
pay), an order was made for foreclosure absolute, 
& for delivery of possession of the mortgaged 
premises by deft, to pltfs. The order, as £*awn 
up by the registrar, did not name any time within 
which possession was to be given, & consequently 
no memorandum could be indorsed thereon in 
conformity with Ord. XLI., r. 6. The order of 
Nov. 10, 1893, was personally served on deft., 
but was not obeyed. On March 3, 1894, a writ 
of possession issued, on March 12, possession was 
given by the sheriff’s officer. On March 17, 
deft, ret^k possession. Pltfs. moved that a writ 
of attachment should issue against deft, for his 
contempt, & the notice of motion with copies of 
the affidavits were personally served on him. 

Kekewicii, J., ordered that the writ of attach- 
ment should issue, but should lie in the office 
until April 20. — I^e Higg’s Mortgage, Goddard v. 
Higg, [1894] W. N. 73. 

2548. .] -Where an order was made 

directing delivery of ceiiain premises into the 

ossession of a receiver appointed by the order, 
ut no time within which delivery of possession 
was to be made was specified in the order, it was 
held that a writ of possession could not issue 
because Ord. XLI., r. 6, had not been complied 
with. — Savage v. Bentley (1904), 90 li. T. 041 ; 
48 Sol. Jo. 507. 

2549. - — .]— Cotton v, Heyl, No. 2628, 

ante. 

Day to be fixed.] — See Nos. 2527, 2528,2541, 

ante. 

When time begins to run.] — See Sect. 3, sub- 
sect. 3, ante. 


Sub-sect. 3. — “ After Service op the Judg- 
ment OR Order.” 

See R. S. C., Ord. XLI., r. 6, p. 613, ante, 

2550. Time of service — Within time limited — 
Or order unenforceable.} — An order was made on a 
person not a party to the cause for payment of a 
sum of money within three weeks from the date of 
the order, but it was not served until after the 
expiration of that time ; — Held : irregular, & the 
subsequent proceedings to a commitment were 
set aside. — Du^tield v, Elwes (1840), 2 Beav. 
268 ; 48 E. R. 1183. 

2661, .] — ^An order dated Nov. 19, 

ordered A. to pay to B. a sum of money ” on or 
before Dec. 1 next, or within four days after service 
of this order.” The order was not passed & 
entered till Dec. 2, & was never served on A. 
After a month from the time of entering the order, 
B. sued out a writ of fieri fadaa against the goods 
of A. for the amount : — Held : A. was not in 
20* 


default, Sc the writ was irregular. — Adkins v. 
Buss, Vale v. Buss (1858), 2 De G. Sc J. 286 ; 
27 L. J. Ch. 486 ; 31 L. T. O. S. 78 ; 4 Jur. N. S. 
1162 ; 6 W. R. 463 ; 44 E. R. 999, L. JJ. 

2652. .] — Iberian Trust, Ltd. 

V, Pounders Trust & Investment Co., Ltd., 
No. 2439, ante. 

2563. Maimer of service — Personal service.] — 

Re Tuck, Murch v. Loosbmore, No. 2546, ante, 

2554. Except where knowledge of 

order proved — Sc party avoiding service.] — ^A 

husband having obtained a decree nisi for divorce, 
an order was made for the wife to give up his 
children to him. This order was not served upon 
her personally, but it appeared that she knew of 
the order Sc kept out of the way to avoid service. 
The children were not delivered up. Sc the father 
could not discover where they were. A further 
order was thereupon made for a sequestration to 
issue against the estate of the wife. Sc directing 
her mother, sister, Sc brother-in-law, who were 
shown to be in communication with her, to attend 
to be examined as t(^ their knowledge of the 
whereabouts of the wife Sc children. The wife was 
entitled under her marriage settlement to an income 
for her separate use with a restraint on anticipa- 
tion : — Held : first, that the sequestration was 
properly issued without personal service of the 
previous order. — II yde v, Hyde (1888), 13 P. D. 
166 ; 57 L. J. P. 89 ; .59 L. T. 629 ; 36 W. R. 708 ; 
4 T. L. R. 586, C. A. 

2555. .]— The rule that 

requires personal service of an order before a writ 
of attachment can be issued for disobedience of it 
is subject to an exception where the order has 
come to the knowledge of the person sought to be 
attached Sc he evades service of it. — Kistler v. 
Tettmar, [1905] 1 K. B. 39 ; 74 L. J. K. B. 1 ; 
92 L. T. 36 ; 53 W. R. 230 ; 21 T. L. R. 24, C. A. 

2556. .] —Where a person, 

agamst whom an order had been made in the King’s 
Bench Division ordering him to do a particular 
act, disobeyed the order with full knowledge of its 
having been made Sc went out of the jurisdiction 
before it had been formally served upon him, the 
court, on an application for the issue of a writ 
of sequestration to enforce the order, dispensed 
with personal service of the order disobeyed Sc 
directed the writ to issue. 

Practice of the Probate Sc Divorce Division in 
that respect followed. — R. v. Wigand, Re Wigand, 
[1913] 2 K. B. 419 ; 82 L. J. K. B. 735 ; 109 L. T. 
Ill ; 29 T. L. R. 509, D. C. 

2557. On solicitor — Order for discovery of 

documents.] — Hampden v. Walus, No. 2515, anfe. 

2558. On one of two defendants.]— Two 

defts. were ordered to lodge a sum in court ” within 
four days after service of this order.” The order 
was served on one deft, only, the other not being 
able to be found : — Held : the words “ after 
service ” meant after service upon the person 
against whom the order was to be enforced. Sc 
a writ of attachment might be issued against the 
deft, who had been served . — Re Elus, Hard- 
castle V. Ellis (1906), 96 L. T. 80 ; 54 W. R. 
526 ; 50 Sol. Jo. 660. 

2559. Service of order for taxation of 

solicitor’s costs on solicitor — Taxing Master’s 
certificate not served at time*] — Re Wilde, No. 
2541, ante. 

See^ also, R. S. C., Ord. XLIII., r. 6, Part 
XLVIII., Sect. 6, post. 

When service unnecessary — ^Undertaking.] — Nos. 
2524-2526, arde, 

Extension of time for doing act.] — See 

Nos. 2520, 2535, ante. 
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SbH* 4. — Judgment or order to state titnefor act to be 
done : Sub-sect 4. Sects. 6, 6, 7 ct* 8 : Sub-sects, 
Id: 2. Part XLIV. 5ecfe. 1, 2, 3, 4, 6, C, 7, 
8, 9, 10 d: 11,] 

Sub-sect. 4. — Memorandum to be Indorsed. 

See R. S. O., Ord. XLI., r. 6, p. 613, ante. 

2560. £xact words of rule unnecessary — Suffi- 
cient if to same effect.] — Treherne v. Dale, No. 
2635, ante. 

2561. .] — Iberian Trust, Ltd. v. 

Founders Trust & Investment Co., Ltd., No. 
2439, ante, 

2562. Effect of omission — Order unenforceable.] 

— Hampden v, Wallis, No. 2515, ante. 

2568. .] — Iberian Trust, Ltd. v. 

Founders Trust & Investment Co., Ltd., No. 
2139, ante, 

2564. Affidavit of indorsement.] — The copy of 
the affidavit to be used in support of a motion for 
attachment, which by Ord. LII., r. 4, is required 
to be served with the notice of motion, must con- 
tain a statement that the order alleged to have 
been disobeyed when served was duly indorsed 
with the memorandum pointing out the conse- 
sequence of neglecting to obey it, as requii*ed by 
Ord. XLI., r. 5 ; & if such statement is omitted 
the service is insufficient. — Stockton Football 
Co. V. Gaston, [1895] 1 Q. B. 453 ; 64 L. J. Q. B. 
228 ; 72 L. T. 490 ; 15 R. 182, D. C. 

When indorsement unnecessary — Order not 
requiring act to be done.] — See Nos. 2533-2535, 
ante. 


Sect. 5.--JUIXMENT CONDITIONAL UPON FILING 
AFFIDAVIT OR PRODUCTION OF DOCUMENT. 

R. S, C., Ord. XLI., r. 6. Where under the Act or these 
Rules, or otherwise, it is provided that any judgment may be 
entered upon the filing of any affidavit or production of any 
document, the officer shall examine the affidavit or document 

E roduced, and if the same be regular and contain all that is by 
iw required, he shall enter judgment accordingly. 

Documents to be filed.] — See Sect. 1, ante. 


Sec-t. 6.— JUDGMENT PURSUANT TO ORDER OR 
CERTEFICATE, 

R. S. C., Ord. XLI., r. 7. Where by the Act or these Rules, 
or otherwise, any judgment may be entered pursuant to any 
order or certificate, or return to any "WTit, the production of 
such order or certificate sealed with the seal of the Court, or of 
such return, shall be a sufficient authority to the officer to enter 
Judgment accordingly. 


Sect. 7.--REFERENCE TO MASTER. 

R. S. C., Ord. XLI., r. 8. Where reference is made to a Master 
to ascertain the amount for wldch final Judgment is to be 
entered, the Master’s certificate shall be filed in the central 
office when judgment is entered. 


Sect. 8.— CONSENT TO ORDER FOR JUDGMENT. 

Sub-sect. 1. — Defendant Appearing by 
Solicitor. 

R. S. C., Ord. XLI., r. 9. In any cause or matter where the 
defendant has appeared by solicitor, no order for entering 
Judgment shall be made by consent unless the consent of the 
defendant is given by hl« solicitor or agent. 

Necessity for registration.]— >S'ee Debtors Act, 
1869 (c. 62), s. 27. 


2565. Unregistered Judgment void against 

creditors of defendant — ^Not void against defen- 
dant.] — Debtors Act, 1869 (c. 62), s. 27, provides 
that a judge’s order for judgment made oy con- 
sent of deft, in a personal action shall be filed in the 
Court of Queen’s Bench in the manner required 
by the section within twenty-one days after 
the making thereof, otherwise the order & any 
judgment signed or entered up thereon, any 
execution issued or taken out on such judgment, 
shall be void ” : — Held : the effect of non-coin- 
pliance with the requirements of the section is 
only to render such an order &; judgment void as 
against the creditoi’s of such deft., but not as 
against himself ; & therefore a deft, who had 
consented to such an order could not get the 
judgment signed upon it set aside on the groimd 
that the order had not been filed in accordance 
with the section. — Go wan v. Wright (1886), 18 
Q. B. D. 201 ; 56 L. J. Q. B. 131 ; 35 W. R. 207 ; 
3T. L.R. 258,0. A. 

2566. .J — Deft., an adminis- 

tratrix, after action brought against her for money 
lent to the intestate by pltf., consented to a judge’s 
order for judgment in a subsequent auction by 
another creditor for a debt due from the intestate, 
& judgment was signed accordingly. The judg- 
ment was void as against creditors, though not as 
between the parties, because the judge’s order was 
not filed as required by Debtors Act, 1869 (c. 62), 
8, 27. Deft, having paid the amount of that debt 
which exhausted the assets : — Held : as between 
her & pltf., the original debt was not merged in 
the judgment, & she was entitled to make the 
payment in respect of such debt. — ^Vibart v. 
Coles (1890), 24 Q. B. D. 364 ; 69 L. J. Q. B. 
162 ; 62 L. T. 551 ; 38 W. R. 359, C. A. 

2567. Recovery by trustee in bank- 

ruptcy from plaintiff — ^Though debt recovered by 
garnishee proceedings.] — Deft., in an action con- 
sented to a judge’s order for judgment against 
him, which was accordingly signed, &, a garnishee 
order having been made upon the judgment, the 
garnishee paid the debt attached to the judgment 
creditors before the expiration of twenty-one days 
from the date of the making of the judge’s order. 
The order was not filed as required by Debtors 
Act, 1869 (c. 62), s. 27. Deft, subsequently com- 
mitted an act of bankruptcy, & was thereupon 
adjudged bankrupt : — Held : although the moneys 
attached under the judgment had aheady been 
paid to the judgment creditors before the act of 
bankruptcy, nevertheless, the judgment being 
avoided by failure to file the judge’s order, the 
trustee in bankruptcy was entitled to recover 
from the judgment creditors the amount paid to 
them by the gamisheo as money received to his 
use . — Be Smith, Ex p. Brown (1888), 20 Q. B. D. 
321 ; 57 L. J. Q. B. 212 ; 36 W. R. 403 ; 4 T. L. R. 
269, C. A. 

2668. “ Judge’s order made by consent.”] 

— An order made by consent at the trial of an 
action on a promissory note, that the statement 
of defence & the pleadings be withdrawn, & that 
the deft, do pay to pltf. a specified sum Sc taxed 
costs : — Held : not to be a “ judge’s order made 
by consent ” within sect. 27 of the Debtor’s Act, 
1869. — Re Lennox, Ex p. Lennox (1886), 10 
Q. B. D. 316 ; 66 L. J. Q. B. 46 ; 64 L. T. 462 ; 
34 W. R. 61 ; 2 T. L. R. 60 ; 2 Morr. 271, 0. A. 

2569. Consent by counsel — ^Entry as ordinary 6c 
not consent Judgment.] — ^Where on the trial of an 
action counsel for the deft, states that he consents 
to judgment for the pltf., it ought to be entered 
as an ordinary 6c not a consent jud^ent. — Swiss 
Bankvebeik ti. Gbeaves (1016), 32 T. L. E. 127« 



Part XLIV. — ^Reciprocal Enforcement op Judgments, 


619 


SuB-SBOT. 2 . — Defendant Not Appbabing 
OR Appearing in Person. 

R. au C,, Ord. XLI., r. 10. Where the defendant has not 
api^red, or has appeared In person, no such order shall be 
made unless the defendant attends before a Judge and gives 
ms consent In person, or unless his written consent is attested 
by a TOlIdtor acitng on his behalf, except In cases where the 
defendant Is a barrister, conveyancer, special pleader, or 
solicitor. 

2570. Practice in Chancery Division.] — ^What- 
ever the practice in the King’s Bench Division 


may be, it is not the practice in the Chancery 
Division to make such an order [order for judgment 
& perpetual injimction in the terms of the indorse- 
ment on the writ] unless deft, appears in person 
& signs the registrar’s book. On the evidence I 
will give you an interlocutory order, & if, before 
the order is drawn up, defts. appear & consent in 
the usual way, I will pronoimce judgment (Far- 
well, J.). — Elliman V. Sequah, [1903] W. N. 
187. 


Part XLIV. — Reciprocal Enforcement of Judgments. 


Sect. 1.— DEHNITIONS. 

R. S. C.fOrd. XLlA., r. 19. In this Order the expression “ the 
Act*’ means the Administration of Justice Act, 1020, and the 
definitions contained in section 12 (1) of the Act shall apply. 
In the King's Bench Division the expression "Judge” when 
used in this Order shall include a Master. 


Sect. 2.--APPUCATION FOR REGISTRATION OF 
JUDGMENT OBTAINED IN THE DOMINIONS. 

R. S. C., Ord. XLlA., r. 1. Any application under section 9(1) 
of the Administration of Justice Act, 1920 (10 & 11 Geo. 5, c. 81), 
for leave to have a Judgment obtained in a Siipcrior Court in 
any i)art of His Majesty’s Dominions outside the United Kingdom 
to which Part II. of that Act applies, registered in the High 
Court In England shall be made ex parte or by Summons to a 
Judge. If the application is made ex parte the Judge to whom 
it is made may direct a Summons to be issued. 


Sect. 3.~AFFIDAVIT IN SUPPORT OF 
APPUCATION. 

R. S, C., Ord. XLlA., r. 2. The application shall bo supported 
by an Affidavit of the facts, exhibiting tlie Judgment or a 
verified or certified or otherwise duly authenticated copy thereof 
and stating that to the best of the information and belief of the 
deponent the Judgment Creditor is entitled to enforce the 
Judgment and the Judgment does not fall within any of the 
cases in which under section 0 (2) of the Act a Judgment cannot 
properly be ordered to be registered. The Affidavit must also, 
so far as the deponent can, give the full name, title, trade or 
business, and usual or last known place of abode or business of 
the Judgment Creditor and Judgment Debtor respectively. 


Sect. 4.— TITLE OF AFFIDAVIT AND SUMMONS. 

R. S. C., Ord. XLIa., r. 3. The Affidavit and the Summons 
(if any) shall be intituled 

" In the Matter of the Administration of Justice Act, 1920, 
Part II. and In the Matter of a Judgment of the 
{describing the Court) obtained in 
{describing the cause or matter) and dated the day of 

19 


Sect. 5.— SERVICE OF SUMMONS. 

R. S. C., Ord. XLlA., r. 4. The Summons (If any) for leave to 
register shall be an Originating Summons and (unless otherwise 
ordered by a Judge) shall be served in the same manner as a 
Writ of Summons Is required to be served. The Judgment 
Debtor shall not bo required to enter any appearance thereto. 


Sect. 6.~0RDER GIVING LEAVE TO REGISTER 
JUDGMENT. 

R. S. C.. Ord. XLlA., r. 5. Any Order giving leave to register 
shall be drawn up by or on behalf of the Judgment Creditor 
A&d when the Order is made on a Summons the Order shall be 
served on the Judgment Debtor, but where the Order la made 


on an ex parte application no service of the Order on the 
Judgment Debtor shall be required. 


Sect. 7.— FORM OF ORDER. 

R. S. C., Ord. XLIa., r. 6. The Order giving leave to register 
the Judgment shall state the time within which the Judgment 
Debtor Is to be entitled to apjily to set aside the registration. 
Such time where tlie Judgment Delitor is, or is ordinarily 
resident, within the jurisdiction of the High Court shall 
ordinarily be 14 days and when the Judgment Debtor is, or is 
ordinarily resident, out of the jurisdiction of the High Court 
shall depend on the distance from London of the place where 
the Judgment Debtor resides and the postal facilities between 
London and that place, and shall ordinarily be the same time 
as is limited lor entering appearance after service out of the 
jurisdiction of a Writ of Summons or notice thereof. 


Sect. 8.— THE REGISTER. 

R. S. C., Ord. XLIa., r. 7. The register of Judgments ordered 
to be registered under the Act shall be kept in the Central 
Office bv or under the direction of the Senior Master of the 
King’s Bench Division. The Judgment shall be registered 
, therein in accordance with the Order giving leave to register it. 


Sect. 9.— FORM OF REGISTER. 

R. S. C., Ord. XLIa.. r. 8. The register shall be arranged in 
alphabetical order in the surname of tlie Judgment Debtor and 
tliere shall be entered In the register the date of the Order for 
registration and of the registration, the name, title, trade or 
business and usual or last known place of abode or business of 
the Judgment Debtor and Judgment Creditor and the amount 
for which the Judgment is signed and any special directions 
In the Order for registration as to such registration and/or 
execution thereon and the particulars of any execution issued 
thereon. 


Sect. 10.— NOTICE OF REGISTRATION. 

R. S. C., Ord. XLIa., r. 9. Notice in writing of the registration 
of the Judgment must be served on the Judgment Debtor 
vvithin a reasonable time after such registration. Such notice 
shall (in the absence of an Order by the Judge as to the mode 
of service thereof) be served on the Judgment Debtor by person^ 
service (with power to order substituted service or service out 
of the jurisdiction or both) as In the case of a Writ of Summons, 
but the Judge may at any stage of the proceedings authorise 
or direct some other mode of service, and if he does so the service 
shall be effected in accordance with such authority or direction. 


Sect. 11.--FORM OF NOTICE OF REGISTRATION. 

R. S. C.. Ord. XLIa., r. 10. The notice of registration shall 
contain full particulars of the Judgment registered and of the 
Order for such registration and shall state the name and address 
of the Judgment Creditor or of his Solicitor or Agent on whom 
and at which service of any Summons issued by the Judgment 
Debtor may be served. The notice shall state that the 
Defendant Is entitled if he has grounds for doing so, to apply 
to set aside the registration and shall also state the number of 
days for applying to set aside the registration limited by the 
Order giving leave to register. 
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Sect. 12.— INDORSEMENT OT SERVICE OF NOHCE. 

R. S. G.,Ord. XLlA., r. 11. The party serving the notice shall 
within three days at most after such service, indorse on the 
notice or a copy or duplicate thereof the day of the month and 
week of the service thereof, otherwise the Jud^ient Creditor 
shall not be at liberty to issue execution on the Judgment ; and 
every affidavit of service of such notice shall mention the day 
on wliicli sucli Indorsement was made. This rule shall apply 
to substituted as well as other service. The three days limited 
by this rule may under special circum8tanc<CB be extended by 
order of a Judge. 


SECT. 13.— APPUCATION TO SET ASIDE 
REGISTRATION. 

R. S. C., Ord. XLIA., r. 12. The J udgment Debtor may at 
any time within the time limited by the Order giving leave to 
register after service on him of the notice of the registration of 
tiic .T udgment apply by Summons to a Judge to set aside the 
registration or to suspend execution on the Judgment and the 
Judge on such application if satisfied that the case comes within 
one of the cases in which under section 9 (2) of the Act no Judg- 
ment can be ordered to be registered or that it is not just or 
convenient tliat the Judgment should be enforced In the United 
Kingdom or for other sufficient reason may order that the 
registration be set aside or Execution on the Judgment suspended 
cither um^onditionally or on such terms as he thinks fit and 
either altogether or until such time as he shall direct : Provided 
tiiat tiie Judge may allow the application to be made at any 
time after the expiration of the time herein mentioned. 

r. 13. The Summons referred to In 

rule 12 shall be an ordinary Summons intituled in the same 
manner as the Affidavit referred to in rule 3. 


Sect. 14.— EXECUTION ON REGISTERED 
JUDGMENT. 

Sub-sect. 1. — ^When Issued. 

R. S. C., Ord. XLIa., r. 14. No execution shall issue on a 
Judgment registered under the Act until after the expiration 
of the time limited by the Order giving leave to register after 
service on the Judgment Debtor of notice of the registration 
thereof. Provided that the Judge who makes the Order for 
such registration or a Judge at Chambers may at any time order 
that execution shall be suspended for a longer time. 


Sub-sect. 2. — Affidavit of Service of 
Notice of Kegistration. 

R. S. C., Ord. XLIa., r. 16. Any party desirous of issuing 
execution on a Judgment registered under the Act must produce 
to the proper officer an Affidavit of the service of the notice of 
registration. 


Sub-sect. 3. — Form op Writ of Execution. 

R. S. C.« Ord. XXJA., r. 16. A Writ of Execution on a Judg- 
ment registered imder the Act may be thus varied ; — Instead of 
** which said sum of money and Interest were lately before us 
In our High Court of Justice,** etc., insert '* wliich said sum of 

money and Interest were lately in ** (deacriMng 

the Court in which the Judgment was obtained), etc., '* and which 
Judgment has been duly registered In our High Court of Justice 
in England pursuant to Part II. of * The Administration of 
Justice Act, 1920,* *’ 


Sect. 16.— CERTTFIED COPY OF JUDGMENT. 

R. S. G., Ord. XLIa.. r. 17. Any application under section 10 
of the Act for a certified copy of a J udgment obtained in the 
High Court shall be made ex parte to a Master of the King’s 
Bench Division on an Affidavit made by the Judgment Creditor 
or his Solicitor giving the particulars of the Judgment and 
showing that the Judgment Debtor is resident in some (stating 
what) part of His Majesty’s Dominions outside the United 
Kingdom to which Part II. of the Act extends and stating to 
the oest of his information and belief the title, trade, business 
or occupation of the Judgment Creditor and Judgment Debtor 
respectively and their rosi)ectivc usual or last known places of 
abode or business. 

— r. 18. -jpy - 

ment shall be an Office Cony and shall bo sealed with the seal 
of the Supreme Court and shall be certified by one of the Masters 
of the King’s Bench Division as follows : — 

“ I certify that the above copy Judgment is a true copy 
“ of a Judgment obtained in the High Court in England and 
•• this copy is issued in accordance with section 10 of the 
“ Administration of Justice Act, 1920.” 

Signed 

A Master of the Supreme Court of 
Judicature in England.” 


8eci\ 10. — ^FEES. 

R. S. C., Ord. XLIa., t. 20. The fees set out In the Schedule 
to this Order simll be payable in respect of the registration of 
Judgments under the Act. 

Schedule of Fees. 

£ s. d. 

On filing Affidavit in support of Application 0 10 0 

Any other Affidavit . . 0 2 6 

On issuing Summons for leave to register 0 10 0 

Any other Summons . . . . . . 0 5 0 

On the Order for registration 0 10 0 

On issuing execution. . . . . . Tlu- same fee as on 

a judgment of the 
High Court. 

On a certified Copy Judgment . . . . 0 10 0 

Other fees the same as those payable under Supreme Court 
Fees Order, 1922. 

See^ now, Supreme Court Fees Order, 1930, 
Yeai'ly Supreme Court Practice. 


Part XLV. — Consent Orders and Judgments. 


Consent to order for entering Judgment — Where 
defendant appears by solicitor.] — See R. S. C., 
Ord. XLI., r. 9 ; Part XLIII., I^ct. 8, sub-sect. 1, 
anie. 

Where defendant has not appeared or has 
appeared In person.] — See R. S. C., Ord. XLI., 
r. 10 ; Part XLIII., Sect. 8, sub-sect. 2, ante. 
Form of Judgment by consent.] — See Appendix 
F., Nos. 20a-20c, Yearly Supreme Court Practice. 

2571. Nature & effect — Fact of order being by 
consent should appear on its face — Where agreed 
to & arranged between parties-~dc not sanctioned 
or directed by court.] — Where an order has been 
agreed to & arranged between the parties to an 


action, & has not been sanctioned or directed by 
the court, it should appear on the face of the order 
that it is an order by consent. — Michel v. Mutch 
(1886), 65 L. J. Ch. 486 ; 64 L. T. 46 ; 34 W. R. 
251. 

2672. Arrangement made with 

sanction & direction of court.] — A trustee in 
bankruptcy commenced an action in the King’s 
Bench Diviudon to recover 21,027 3s. lOd., due on 
promissory notes. The action was transferred to 
the Chancery Division. On Dec. 8, 1922, pltf. 
took out a summons for jud^ent under 

Ord. XIV. The matter came before the master 
on Dec. 15, k, was adjourned until Dec. 10, when 
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the master was of opinion that there was no defence 
to the action, & expressed his intention to make an 
order for payment of the amount claimed with 
interest costs unless deft, paid the amount into 
court by Dec. 22, but adjourned the matter imtil 
the next day for the deft, to consider whether he 
wished the summons to be adjourned to the judge. 
On Dec. 20, according to the master’s notes, there 
was an arrangement between the parties that 
execution should be postponed until Jan. 14, 
1923, & that in consideration of such postponement 
deft, would pay costs as between solicitor & client. 
The master’s notes were sent to the registrar to 
draw up the order, which he did in the form that 
deft, should pay the £1,027 3s. lOd. & interest 
thereon, & the costs as between solicitor & client, 
execution not to be made until Jan. 14. The order 
was not stated to be by consent. The order was 
drawn up on Dec. 20. On Jan. 18 deft, gave 
notice of motion to discharge the order. On the 
hearing of the motion pltf. took the preliminary 
objections that, as the order was by consent, no 
appeal lay, & that the notice of motion not being 
made within fourteen days from the date of the 
order was out of time : — Held : that though when 
an order was made by consent, it ought in all 
cases to be so stated in the order, the omission so 
to state did not affect the fact ; that here the 
order made by arrangement between the parties 
was with the sanction & by the direction of the 
court, & applying the judgment of Chitty, J., in 
Michel V. Mutch, No. 2571 , ante, that the order was 
in fact a consent order which the judge had no 
jurisdiction to discharge, so that the question of 
time did not arise. — Darley (Trustee of Baines) 
r. Tulley (1923), 166 L. T. Jo. 128. 

2573. Words “ by consent appearing 

In part only of order — Whether applicable to whole 
order.] — Re Leonard’s (J.) Estate, Theobald 

V. King (E.), King (J.) & King (L.), No. 1542, 
ante, 

2574. Express statement that order made 

with consent.] — A consent order should expressly 
state that it was made with the consent of the 
parties. — K endjian v, Gumuchdjian, [1923] 

W. N.l 273 ; 68 Sol. Jo. 81 ; re^'isd. on another 
point, [1923] W. N. 307, C. A. 

2676. Several parties agreeing to order — 

Agreement treated as embodying terms to which 
all assent — & by which all bound.] — Where various 
arties to an action agree to an order purporting to 
e a consent order, the agreement must be treated 
as embodying terms to which all assent, & by 
which all are bound. — Worthington & Co., 
Ltd. V. Abbott, [1910] 1 Ch. 588 ; 79 L. J. Ch. 
262 ; 101 L. T. 896 ; 54 Sol. Jo. 83. 

2676. Order binding until set aside — 

Estoppel.] — An order by consent is binding unless 
& imtil it has been set aside in proceedings con- 
stituted for that purpose. 

A pltf. in an action based upon charges which 
he h^ withdrawn by a consent order in a previous 
action between the parties is estopped by the 
order, & cannot effectively plead in reply that his 
consent was induced by fraudulent concealment. 

Qucere : whether a party to an aetion negotiating 
a consent order therein, by which the other party 
withdrawn charges, is entitled to conceal his 
intention to prosecute the other party for perjury 
in an affidavit containing the charges. — Kinch v. 
Walcott, [1929] A, C. 482 ; 98 L. J. P. 0. 129 ; 
141 L. T. 102, P. 0. 

Consent Judgment or order operating as estoppel.] 

— See Estoppel,' Vol. XXI., pp, 147-160, Nos. 
98-121. 

2577* Duty of court not altered by consent of 


party.] — In a loan transaction in which the interest 
charged exceeded 48 per cent, per annum, & the 
borrower had consented to judgment on that 
footing : — Held : the court was not, by reason of 
the borrower’s consent, relieved of the duty 
imposed upon it by sect. 10 of the Moneylenders 
Act, 1927, of presuming that the interest charged 
w^ excessive, & the transaction harsh & uncon- 
scionable, & the consent thus given was not 
sufficient proof to comply with the words of sect. 10, 

“ unless the contrary is proved.” Leave to sign 
judgment under Ord. XIV. was therefore rightly 
refused. 

A consent may of course be given by a party to 
another party, but that consent does not alter 
the duty of the court. It does not limit the powers 
of the court, nor is the duty laid upon the court 
diminished hj the consent of the party (Lord 
Hanwortii, M.R.). — MiiJiS Conduit Invest- 
ments, Ltd. V, Denhotjh (1931), 100 L. J. K. B. 
686 ; 145 L. T. 585 ; 47 T. L. K. 514 ; aid) nom. 
Mills Conduit Investments, Ltd. v, Leslie & 
DENHom, [1931] W. N. 166, C. A. 

2578. Setting aside or withdrawal of consent — 
Fresh evidence.] — ^A cause standing for trial on 
Dec. 7, on the 6th a judge’s order was obtained 
by consent, that upon payment of the debt & costs 
on or before Dec. 14, all further proceedings 
should be stayed ; & in default of payment that 
the pltf. should be at liberty to sign final judgment, 
&; issue execution for the whole amount. Subse- 
quently, & prior to the 14th, the deft., having 
discovered fresh evidence which he believed would 
establish the defence he had pleaded, applied to 
set aside the order : — Held : that as, in order to 
carry into effect the arrangement iDetween the 
parties, an act remained to be done imder the 
authority of the court, it had power, notwith- 
standing the previous consent of the parties, to 
interfere, & if the act to be done was inconsistent 
with justice, it ought to interfere ; & therefore 
that the court had jurisdiction to set aside this 
order. — Wade v. Simeon (1845), 13 M. & W. 647 ; 
2 Dow. & L. 658 ; 14 L. J. Ex. 117 ; 4 L. T. O. S. 
338 ; 9 Jur. 117 ; 153 E. R. 270. 

2579. Enlargement of time limited by 

order.] — A motion was made that the time limited 
by an order which was made by consent might be 
enlarged : — Held : an order made by consent could 
not be altered without consent. — Australasian 
Automatic Weighing Machine Co. v. Walter, 
[1891] W. N. 170 ; 36 Sol. Jo. 42. 

2680. Unilateral mistake — Order on inter- 

looutory application.] — The court has jurisdiction 
to discharge an order made in an interlocutory 
application by consent when it is proved to have 
been made under a mistake, though that mistake 
was on one side only. — Mullins v. Howell (1879), 
11 Ch. D. 763 ; 48 L. J. Ch. 679. 

2681. Up to time of order being passed — 

Counsel consenting to order by authority of clients 
— Relief on ground of mistake, surprise, etc.] — 
An action was brought against a local board to 
restrain them from pulling down certain houses 
of the pltf. & for damages. On a motion for an 
injunction coming on, the defts.’ counsel, by the 
authority of Ms clients, consented to an order for 
a perpetual injimction, with costs, dc an inquiry 
as to damages, & such order was taken by consent 
without opening the case to the court. Before the 
order had been passed the defts. formally with- 
drew their consent, So the registrar thereupon 
declined to pass the order without the direction 
of the court. The pltf. moved that he might be 
directed to proceed to perfect the order. The 
defts. alleged that their instructions to consent 
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had been given under a misapprehension, but did 
not enter into any evidence in support of that 
allegation: — Held: (by Peauson, J.) that up to 
the time of a consent order being passed any party 
can withdraw his consent, except where he con- 
sents to a decree of the court after the case has 
been before tlie judge, & that the application must 
be refused : — Held : (on appeal) that where 
counsel by the authority of their clients consent 
to an order, tlie clients cannot arbitrarily withdraw 
such consent, & that the registrar must be 
directed to proceed to perfect the order, without 
prejudice to any application which the defts. 
might make to the court below to be relieved from 
their consent, on the ground of mistake or surprise 
or for other sufficient reason. — Harvey v, Croy- 
don Union Rural Sanitary Authority (1884), 
26 Ch. D. 249 ; 63 L. J. Ch, 707 ; 60 L. T. 291 ; 
32 W. K. 889, C. A. 

2582. After Judgment passed & entered — 

Ground of mistake.] — After a judgment by consent 
has been passed & entered it cannot afterwards be 
varied on the ground of mistake except for reasons 
sufficient to set aside an agreement, — A.-G. v. 
Tomline (1877), 7 Ch. D. 388 ; 47 L. J. Ch. 473 ; 
38 L. T. 67 ; 26 W. K. 188. 

2583. Compromise signed by counsel — 

Unforeseen consequence.] — Where a compromise 
of litigation has been signed by counsel, & it turns 
out that the document has a consequence which 
he did not foresee, that is no ground for relieving 
his client from it. But where there lias been a 
mistake of fact, or the parties were not ad idem 
or were not agreed upon the subject-matter of the 
agreement, the compromise vnll be set aside, 
especially where it has not been embodied in an 
order of the court. — Hickman v. Berens, [1896] 
2 Ch. 638 ; 64 L. J. Ch. 786 ; 73 L. T. 323 ; 12 R. 
602, C. A. 

2584. Order for perpetual injunction — No 

defence available — Subsequent discovery that de- 
fence available.] — An action was brought for an 
injunction to restrain the deft, from selling certain 
buttons alleged to be an infringement of the pltfs.* 
registered trade mark. The deft., believing that 
he had no defence to the action, consented to an 
order for a perpetual injunction with costs. Before 
the order was drawn up, he received a letter from 
the manufacturer of the buttons which were made 
in Germany, wherefrom it appeared that the 
buttons had been sold in this country long before 
the registration of the pltfs.’ trade mark. On 
motion by the deft, that he might be relieved from 
the consent so given : — Held : a party who has 
deliberately consented to a perpetual injunction 
cannot be permitted to withdraw his consent 
merely because he has subsequently discovered 
that he might have a good defence to the action ; 
that the case was not one of mistake ; and that 
the motion must be refused. — Elsas v, Williams 
(1884), 64 L. J. Ch. 330 ; 62 L. T. 39 ; 1 T. L. K. 
144. 

2685. Mistake of fact — Parties not ad 

idem.] — Hickman v. Berens, No. 2683, ante, 

2586. Material fact not communicated to 

counsel at time of consent — Insufficient ground for 
withdrawing consent before order passed & 
entered.] — The circumstance that a material fact 
within the knowledge of the client his solicitor 
has not been communicated to counsel at the time 
when heaves his consent to an order in court is 
not a sufficient ground for the client withdrawing 
his consent to the order before it is passed & 
entered, & does not prevent such a withdrawal 
being arbitrary within the rule on the subject 
laid down in the judgment of the (Jourt of Appeal in 


Harvey v. Croydon Union Rured Sanitary Authority^ 
No. 2681, ante ; & this is so even if counsel 
states that he would not have given his consent 
if he had known of the fact. — Re Wedge, Wedge 
V, Panter (1908), 98 L, T. 436 ; 62 Sol. Jo. 241. 

2587. Consent given by counsel disregarding 

restrictions.] — When restrictions are placed by a 
client upon his counsel’s authority to compromise 
or to agree to certain terms, & consent is given by 
counsel, disregarding those restrictions, such con- 
sent is not binding on the client, even in the case 
of the other side being unaware of them. 

Where, therefore, counsel agreed to a reference, 
without providing for a specif condition imposed 
by his client & unknown to the opposite party, 
the order for reference was set aside & a new trial 
ordered. — Neale v, Gordon Lennox, [1902] A. C. 
466 ; 71 L. J. K. B. 939 ; 87 L. T. 341 ; 66 J. P. 
767 ; 61 W. R. 140 ; 18 T. L. R. 791 ; 46 Sol. Jo. 
319, H. L. 

See, also. Barristers, Vol. III., pp. 342-344, 
Nos. 320-343. 

2588. Order passed, drawn up & acted 

upon — Fraud — Common mistake of material facts.] 

— ^A consent order which has been passed, drawn 
up, & acted upon can be set aside (provided that 
the rights of other pai'ties have not been affected) 
not only on the ground of fraud, but upon any 
ground which would invalidate the agreement on 
which it is based ; therefore it may be set aside 
on the ground of common mistake of material 
facts. — Huddersfield Banking Co., Ltd. v. 
Lister (Henry) &; Son, Ltd., [1896] 2 Ch. 273 ; 
64 L. J. Ch. 623 ; 72 L. T. 703 ; 43 W. R. 667 ; 
39 Sol. Jo. 448 ; 12 R. 331, C. A. 

2589. Mistake — Order passed, entered, 

partially acted upon & construed by court.] — ^An 
order made in an action by consent & based upon, 
& intended to carry out, an agreement come to 
between the parties, can be set aside on any 
ground on which an agreement in the terms of the 
order could be set aside, & one of such grounds is 
mistake. 

A written contract cannot be set aside merely 
because one of the parties to it put an erroneous 
construction on the words in which it was ex- 
pressed ; but this principle does not apply to a 
case where a mistake by one of the parties as to the 
meaning of the words used has been induced, 
however innocently, by the other party. 

If the parties are not ad idem as to the subject- 
matter of the contract, there is no real agreement 
between them. 

A party to a contract, who has failed to obtain 
from the court a decision in his favour upon the 
construction of it, is competent to institute an 
action to have the contract set aside. 

Upon these principles the Court of Appeal, 
affirming the judgment of Byrne, J., set aside a 
consent order made upon settled minutes in an 
action after the order had been passed, entered, 
partially acted upon, & construed by the court. — 
Wilding v, Sanderson, [1897] 2 Ch. 534 ; 66 
L. J. Ch. 684 ; 77 L. T. 67 ; 46 W. R. 676 ; 13 
T. L. R. 640 ; 41 Sol. Jo. 676, C. A. 

2590. Mode of setting aside — Fresh action.^] — 
An agreement for the compromise of an action 
cannot be set aside by a summons in the action ; 
a fresh action must be brought for the purpose. — 
Embris V. Woodward (1889), 43 Ch. D. 186 ; 69 
L. J. Ch. 230 ; 61 L. T. 666 ; 38 W. R. 340. 

2591. .] — ^After a judgment has been 

assed & entered — even whei*e it has been taken 
y consent & under a mistake — ^the court cannot 

set it aside otherwise than in a fresh action brought 
for the purpose unless (1) there has been a clerical 



Part XLV. — Consent Orders and Judgments. 


623 


mistake or an error arising from an accidental 
slip or omission within the meaning of the Rules 
of the Supreme Court, 1883, Ord. XXVIII., r. 11 ; 
or (2) the judgment as drawn up does not correctly 
state what the court actually decided & intended 
to decide — in either of which cases the application 
may be made by motion in the action. 

•Semble, that different considerations apply to 
interlocutory orders ; but that even if a jud^ent 
has not been passed & entered the court wQl not 
always interfere on motion, e.g. where from the 
nature of the ground relied on conflicting evidence 
is essential. — ^A inrwobth v, Wiuding, [1896] 1 
Ch. 673 ; 66 L. J. Ch. 432 ; 74 L. T. 193 ; 44 
W. R. 640 ; 12 T. L. R. 270 ; 40 Sol. .Jo. 354. 

Setting aside Judgments & orders.] — See, gene- 
rally, Part XLVI., post. 

2592. Enforcement of compromise — Jurisdiction 
of Chancery Division — Action commenced in 
another division.] — S. commenced an action in the 
Common Pleas Division against D., to recover a 
commission claimed for services in obtaining pay- 
ment of a sum from a foreign government. This 
sum was being administered in the Chancery 
Division, & S. commenced an action in tliat 
division to establish a lien on D.’s interest, & to 
prevent the fund from being paid away. In this 
action an order was made for a sum of £5,000 to 
be set apart in the joint names of the solicitors of 
pltf. & deft, to answer pltf.’s claim & all further 
proceedings wore stayed until after the trial of the 
action in the Common Pleas Division, & general 
liberty to apply was given. Shortly after this the 
solicitors of pltf. <fc deft., by the authority of their 
clients, came to a definite airangement by letter 
as to the amount of pltf.’s claim. Pltf. then 
applied for directions that this amount might be 
paid to him out of the fund set apart : — Held : the 
court had no authority to make such an order, as 
it would thereby be enforcing a compromise of an 
action in the Common Pleas Division, but held on 
appeal that the court had jurisdiction to make the 
order. — Scuu.Y v. Dundonald (Lord) (1878), 8 
Ch. D. 658 ; 39 L. T. 116 ; 27 W. R. 249, C. A. 

2593. Creditor’s claim in wlnding-up — 

Enforcement by summons In winding-up.] — ^An 
order having been made to wind up a company, 
the holder of debentures issued by the company 
took out a summons in the winding-up to enforce 
his security. The chief clerk, on Jan. 10, held 
that the issue of the debentures was ultra vires. So 
that the summons must be dismissed, unless the 
applicant should before Jan. 19 require an adjourn- 
ment before the Vice-Chancellor. On Jan. 17 the 
applicant gave notice that he desired the adjourn- 
ment, <fe the summons was set down for hearing 
by the Vice-Chancellor on Jan. 31. On that day, 
negotiations having been meanwhile opened 
between the liquida&r & the applicant for a com- 
promise of his claim, the summons was ordered to 
stand over generally, to be restored to the list on 
application. The negotiations resulted in an 
agreement, which was approved by the creditors 
& sanctioned by the Vice-Chancellor, that the 
liquidator should sell all the assets of the company 
to the applicant, he paying 6d. in the pound to 
the creditors, in discharge of their debts, & the 
costs of the liquidation. The applicant paid the 
6d. in the pound, & part of the costs. The liquida- 
tor took out a summons in the winding-up to 
enforce the payment of the remainder of the 
costs ; — Held : the applicant had by his own 
summons submitted the determination of his 
rights to the court in the winding-up ; that sum- 
mons was still a pending matter ; & consequently, 
by virtue of the Judicature Act, 1873 (c. 06), 


8. 24 (7), the court had jurisdiction in the winding- 
up to enforce the compromise. — Re Gaudkt 
Fr^es S.S. Co. (1879), 12 Ch, D. 882 ; 48 L. J. Ch. 
818 ; 41 L. T. 603. 

2694. Probate suit — ^Making terms of com- 
promise rule of court.] — In a probate suit, terms 
were signed, by which it was provided that all 
proceedings in the suit should be stayed, & that 
the terms should be filed in the registry. Nothing 
was said as to making the terms a rule of court. 
Deft., it appeared, compromised the suit on an 
annuity of £700 a year being provided for him. 
The pltfs. (executors) subsequently insisted that a 
personal undertaking by one of them to pay the 
annuity was sufficient, while the deft., on the 
other hand, contended that he was entitled to have 
the agreed annuity properly secured. The deft, 
now moved to have the terms of compromise made 
a rule of court. The executors opposed, & con- 
tended that the suit was at an end, & that the 
court had no jurisdiction : — Held : there was no 
jurisdiction to make the order, inasmuch as the 
terms of compromise did not expressly provide 
that the terms should be made a rule of court & 
the suit was at an end. The motion would there- 
fore be dismissed, with costs. — Graves v. Graves 
(1893), 69 L. T. 420 ; 28 L. J. N. C. 668 ; 1 R. 
486. 

2596. Not by summons in original action — 

Independent proceedings.] — Where an order had 
been made by consent in 1909 & shares of income 
apportioned under such order, but owing to a fall 
in interest one of the parties desired that the 
other should give up possession of certain pro- 
perties, part of the subject-matter of the order, 
to the trustees, in order that her interest might 
be made up to the amount given her by such order, 
or that a receiver of such properties should be 
appointed : — Held : such an application could 
not be made by a summons in the original action, 
but that independent proceedings must be taken. 
— Re Hearn Db Bbrtodano v. Hearn (No. 1) 
(1913), 108 L. T. 462, 737 ; 57 Sol. Jo. 443, C. A. 

Matrimonial causes .] — See Husband & 

Wife, Vol. XXVII., pp. 447-448, Nos. 4612- 
4623. 

Authority of counsel to consent, com- 
promise or refer.] — See Barristers, Vol. III., 
pp. 339-345, Nos. 291-351. 

Compromise of action by solicitor .] — See 

Solicitors, Vol. XLIl., pp. 65-68, Nos. 670-594. 

2596. Stay of proceedings — Repudiation of agree- 
ment.] — A partnership having, in an action 
brought by pltf., been by order of the court 
dissolved, pltf. So defts. signed an agreement of 
compromise, whereby it was agreed that pltf. 
should be paid a sum of money for his share in 
the business. Pltf. subsequently repudiated the 
agreement. So proposed to proceed with his action, 
alleging that his signature had been obtained by 
fraud. On summons taken out by one of defts., 
So supported by co-deft. : — Held : the court had, 
under the Judicature Act, 1873 (c. 66), s. 24 (6), (7), 
jurisdiction to order the stay of aU further pro- 
ceedings in the action. So, also, as defts. had severed 
upon the summons So been represented by four 
counsel, the costs to be paid by pltf. would be for 
one counsel only for each deft. — Eden v. Naish 
(1878), 7 Ch. D. 781 ; 47 L. J. Ch. 325 ; 26 W. R. 
392. 

2597. .] — ^Pltf., having commenced an 

action to recover the sum of £4,600 under a policy 
of insurance, entered into an agreement with an 
agent of the defts. to compromise the action 
upon certain terms, one of which was that 
£2,350 should be paid to pltf. at once, which sum 
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was paid. Defts. subsequently asserted that the 
agreement to compromise was made without 
authority, & did not bind them ; pltf. accepted 
this repudiation, proceeded with his action upon 
the policy, giving credit for the £2,350, so paid to 
him. The Divisional Court, upon the appfication 
of defts., made an order staying the action until 
pltf. paid into court, or secured, the sum of 
£2,350 Held : it would be a breach of faith for 
pltf. to retain the sum received by him under the 
abandoned compromise, & at the same time to 
proceed with liis action, & the action was properly 
stayed until he paid into couit, or secured, that 
sum. — Henderson v. Underwriting & Agency 
Assocn., Ltd. (1891), 65 L. T. 732 ; 8 T. 1.. R. 
107, C. A. 

2598. .1 — Pltf. is F. G., a stock & 

sliare dealer, who carries on business under the 
name of A. M. N. ; deft, is an unmarried lady, 
named M. E. W., who resides at Wanstead. In 
Sept. 1890, Miss W. brought an action against G. 
in the Chancery Division for {iiUer alia) an injunc- 
tion to restrain him from parting with a certificate 
of some Ijondon & North-Western Railway stock 
which she alleged to belong to her. An inter- 
locutory injunction was granted. O. then put 
forward a claim against Miss W. for a sum of 
£1,955, which he alleged to be due from her to 
him in respect of dealings in stocks & shares. 
She repudiated this claim, but ultimately a com- 
promise was agreed upon, & she paid him £1,000, 
& he on Oct. 9, 1890, signed the following receipt : 
“ Received of Miss W. the sum of £1,000 in full 
discharge of all claims made by A. M. N. & also 
all costs. All my actions against Miss W. to be 
withdrawn. I agree to execute any legal receipt 
that may be found to be necessary <&; to facilitate 
the withdrawing of all actions.” In Nov. 
last G. commenced the present action, by which 
lie claimed from Miss W. the sum of £955, being 
the balance due upon a stock & share account, 
aft^r giving credit for the £1,000 which she had 
paid him in Oct. 1890. Deft, applied for an 
order to stay further proceedings in the action, on 
the gi’ound that, after the compromise of the 
former action & the payment of the £1,000, it was 
a breach of good faith to bring the present action. 
In answer pltf. said that he had agreed to accept 
the £1,000 in discharge of his claim for £1,955, & 
to sign the receipt on the terms of deft, signing a 
written retraction of certain charges of fraud 
which she had publicly made against him, & that 
she had never carried out that part of the agree- 
ment. The court allowed the appeal by deft, 
against an order made by a Divisional Court 
setting aside a previous order of Charles, J., 
that all further proceedings in the action should be 
stayed, on the ground that they were vexatious 
& an abuse of the process of the court, & that pltf. 
should pay deft.’s costs. 

Prima facie the bringing of this action was 
contrary to good faith. Pltf. alleged an agreement 
by deft, to retract the charges which she had made 
against him. If there was such an agreement it 
did not form part of the agreement which was 
embodied in the receipt ; it was a collateral agree- 
ment, & pltf. could bring an action for damages 
for the breach of it. He was by the present action 
in effect repudiating the compromise, while he 
was at the same time retaining the money which 
he had received under it. The order of Charles, J., 
was right {per Cur.). — Guy v. Walker (1892), 8 
T. L. R. 314, 315, C. A. 

2599. Refusal to vary terms of com- 

promise.] — ^Pltf. in an action having, at the 
instance of deft., consented to a compromise of 


the action, pltf.’s solicitors suggested that deft, 
should make an offer of a money payment in 
satisfaction of pltf.’s interest in certain property 
which was the subject of the action. Deft.’s 
solicitors asked pltf. to name a sum which he would 
accept. A few days later pltf. died intestate. His 
daughter thereupon instructed pltf.’s solicitors to 
agree to a compromise of the action on payment 
by deft, of £500. Deft.'s solicitors replied that 
deft, would pay £450 in discharge of all claims. 
This offer was accepted by pltf.’s daughter. It 
was then arranged that a summons should be 
taken out by consent, staying all further proceed- 
ings in the action on the terms agreed upon. 
Shortly afterwards deft.’s solicitors stated that, 
deft, having discovered the property to be less 
valuable than he originally believed, it was im- 
possible for him to pay £450. Pltf.’s solicitors 
declined, however, to vary the terms of the 
compromise. Letters of administration to pltf.’s 
estate were subsequently granted to his daughter, 
& an order was made that the proceedings in the 
action should be carried on by her as pltf. A 
summons was then taken out, on behalf of pltf., 
to stay all further proceedings in the action on 
the terms agreed upon. Deft, refused to consent 
to such summons — Held : the administration 
related back to the date of the death of pltf. 
intestate, pltf.’s daughter was entitled to 
enforce the agreement to compromise the action, 
although the same had been entered into before 
the grant of administration, that the evidence did 
not show that there had been any repudiation of 
such agreement ; & therefore the order asked for 
by the summons must be made. — Baker v, 
Blaker (1886), 55 L. T. 723. 

2600. Form of minutes where terms of com- 
promise contained in schedule.] — In a case where 
terms of compromise had been arranged, & were 
proposed to be scheduled to a consent order, the 
proposed minutes, so far as material, were as 
follows : “ And it is ordered that all further pro- 
ceedings in this action, except such as may be 
necessary for enforcing this order, be stayed upon 
the terms set forth in the schedule hereto. 
Liberty to a]^ ^ 

Tomun, j., said that in future where an action 
was proposed to be stayed on a^eed terms to be 
scheduled to the order, the minutes should be 
drawn so as to read as follows : “ And, the pltf. 
& the deft, having agreed to the terms set forth in 
the schedule hereto, it is ordered that all further 
proceedings in this action be stayed, except for 
the purpose of carrying such terms into effect. 

“ Liberty to apply as to carrying such terms into 
effect.” — Practice Note, [1927] W. N. 290. 

2601. Enforcement of order staying action on 
terms set out in schedule — ^Application for specific 
performance or injunction — Proceedings for con- 
tempt on subsequent breach.] — By a consent order 
made in a partnership action brought by the pltf., 
Wilham Henry Dash wood, against the defts., 
V. L. Dashwood & A. F. Dashwood, all further 
proceedings were stayed “ except so far as may 
be necessary for the purpose of carrying this order 
& the terms agreed between the parties & set out 
in the schedule hereto into effect.^’ The scheduled 
terms confirmed the defts.’ right to purchase the 
pltf.’s share in the capital, goodwill & assets of 
the partnership, subject to certain modifications 
of the provisions in the articles of partnership. 

The preliminary question was raised whether 
the defts. could move for committal or attachment 
for breach of the scheduled terms without first 
taking proceedhags to enforce those terms by 
obtaining an order against the pltf. for specific 
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performance or an injunction restraining from 
committing a breach of the terms. 

Tommn, J., said that the case raised a point of 
some importance, as it affected indirectly the 
liberty of the subject. The question was whether, 
when an order was made by consent staying an 
action on terms set out in a schedule to the order, 
& one of the parties failed to comply with the 
terms, the remedy of the injured party was for 
contempt by way of motion for attachment or 
committal, or whether his proper course was first 
to take proceedings either independently or in the 
action to enforce the terms by obtaining against 
the offending party an order for specific perform- 
ance or an injunction restraining him from break- 
ing the terms. It was curious that there was no 
direct authority on the point, & he (his lordship) 
had to make up his mind independently of 
authority which was the right view. It was 
contended by Mr. Grey that the terms scheduled 
to the order operated cither as an order binding 
the offending party to do or abstain from doing 
the matters mentioned in the order, or as an under- 
taking by him to the court to do or abstain from 
doing them. Against this it was contended that 
there was a distinction between a case where 
there was in the body of the order an express 
direction or undertaking, & a case like the present 
one. In the present case the court was staying the 
action on terms which the parties had agreed, & 
only keeping it alive to the extent necessary to 
enable any party thereafter to enforce the terms. 
It seemed to follow that the terms in the schedule 
were not an order of the court which ought directly 
io be enforced by proceedings for contempt. The 
proper course was to apply for specific perform- 
ance or an injunction & then to base j^roceedings 
for contempt on any subsequent breach. The 
application therefore failed, & must be dismissed 
with costs. — Dashwood v. Dashwoot), [1927] 
W. N. 276, 277 ; 71 Sol. Jo. 911. 

2602. Power of bankruptcy court to go behind 
compromise — To ascertain whether petition 
properly presented — ^Parties represented by in- 
dependent counsel.] — Although the bankruptcy 
court has power to go behind a judgment or 
compromise in order to ascertain whether a 
petition founded thereon has been properly pre- 
sented, it will not do so where tlie parties were 
represented by independent counsel at the time 
of such judgment or compromise, unless there is 
evidence that counsel acted improperly or without 
full knowledge of i-he facts . — Be Debtor, [1929] 
1 Ch. 125 ; 140 T. 136 ; suh vom. Be Debtor 
(No. 27 of 1927), Ex p. Debtor v. Petitioning 
Greditou (1928), 97 L. J. Oh. 167 ; [1928] B. & 
C. R. 34, D. C. 

2603. Variation of order for permanent main- 
tenance — ^To wife “ during her life.''] — A wife, 
having obtained a divorce from her husband in 


1908, petitioned for an order for permanent 
maintenance. The registrar reported that the 
parties had agreed that the amount to be paid by 
way of main^nance should be £90 a year for the 
wife & £30 a year for the only child of the marriage 
until she should attain the age of twenty-one 
years, & the registrar submitted that the husband 
should be ordered to pay the agreed amount “ to 
the wife for her life.” An order was accordingly 
made in that form. In 1913 the wife petitioned 
for an increase of maintenance, & the husband 
presented a cross-petition for a decrease. At the 
hearing before the registrar the wife withdrew her 
petition & contended that there was no power to 
vary the consent order. The registrar so held, & 
the president affirmed his decision & dismissed 
the husband’s petition. On appeal : — Held : 
having regard to s. 1 of the Matrimonial Causes 
Act, 1907 (c. 12), an order for payment to the 
wife “ during her life ” could only bo made by 
consent, the order being so made could not be 
varied ; & the wife was not estopped from relying 
on the order as a consent order by reason of her 
having presented & withdrawn a petition for an 
increase of maintenance. — Maidlow v, Maidlow, 
[1914] P. 246 ; 84 L. J. P. 20 ; 112 L. T. 804, C. A. 

2604. Reopening money-lending transaction.] — 
By sect. 1, sub-sect. 1, of the Moneylenders Act, 
1900 : “ Where proceedings are taken in any 

court by a moneylender for the recovery of any 
money lent, ... & there is evidence which satisfies 
the court that . . . the transaction is harsh & 
unconscionable, . . . the court may reopen the 
transaction, & take an account between the 
moneylender & the person sued, & may, notwith- 
standing any statement or settlement of account 
or any agreement purporting to close previous 
dealings & create a new obligation, reopen any 
account already taken between them, & relieve 
the person sued from payment of any sum in 
excess of the sum adjudged by the court to be 
fairly due in respect of such principal, interest Sc 
charges. . . : — Held: that this section does not 
enable a courf to reopen })revious transactions 
between the parties which have been the subject- 
matter of a former action, & in which a judgment 
has been given, even although that judgment was 
the result of an agreement between the parties. — 
Cohen v. .Ionesco, [1926] 1 K. B. 119 ; 95 L. J. 
K. B. 100 ; 90 J. P. 18 ; 42 T. 1.. K. 41 ; 70 Sol. Jo. 
J38 ; revsd. on other grounds, [1920] 2 K. B. 1, 
O. A. 

Rescission or variation of consent order — Under 
Rent & Mortgage Restrictions Acts.] — See Land- 
lord & Tenant, Vol. XXXI., p. 585, Nos. 7340- 
7311. 

Appeal from order of High Court or Judge made 
with consent of parties — Necessity for leave.] — See 

Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 19), s. 31 (1) [h). 
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Judgments and Orders, generally, see Judg- 
ments, Vol. XXX., pp. 118 et aeq. 

Setting aside Judgments in default generally.] — 
See R. S. C., Ord. XXVII., r. 16 ; Pleading, 

p. 160. 

Setting aside or varying Judgment In default of 
appearance .] — See B. S. C., Ord. XIII., r. 10, 
Part XV., Sect. 13, ante. 


Setting aside verdict or Judgment obtained where 
party does not appear at trial.] — See R, S. O., 
Ord. XXXVI., r. 33, p. 663, ante. 

Default of appearance by Infant or lunatic not so 
found.]— Sfee R. S. C., Ord. XIII., r. 1, p. 385, ante. 

Setting aside Judgments in default of defence.] — 
See R. S. C., Ord. XXVII., r. 15, Pleading, 

p. 160. 
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Judgment signed for larger amount than 

due.] — See Part XV., Sect. 4, sub-sect. 1, C., ante. 

2606. Setting aside Judgment for irregularity.]— 

If an appearance be entered in the name of an 
agent to the attorney for the deft., & the plea be 
delivered in the name of the latter, & pltf. there- 
upon enter up judgment for want of a plea, the 
court will set aside that judgment for irregularity. 
— Buckler t?. Rawlins (1802), 3 Bos. & P. Ill ; 
127 E. K. 60. 

.]— also. Part XV., Sect. 13, & Plead- 
ing, p. 100, ante. 

Amendment — Correction of clerical errors, 
accidental omissions, etc. — ‘‘Slip** rule.] — See 
Part XXIV., Sect. 2, ante. 

New trial.] — See Part XLI., ante. 

Appeals to court of appeal.] — See Part LXXVII., 
post* 

Rehearing — On discovery of fresh evidence.] — 
Sec Part LXXVII., Sect. 2, sub-sect. 3, post. 

Judicial decisions as authorities — How far 
decisions of particular courts binding — On them- 
selves & other courts.] — See Judgments, Vol. 
XXX., pp. 188, Nos. 663 et seq. 

Bankruptcy proceedings — Whether Judgments, 
verdicts & awards sufficient evidence to support 
proof.] — See Bankruptcy, Vol. IV., pp. 323-327, 
Nos. 3034-3066. 

Prize Court proceedings.] — See Prize Law, Vol. 
XXXVII., pp. 672, 673, Nos. 1380-1386. 

Setting aside awards.] — See Arbitration, Vol. 
II., pp. 645, Nos. 1780 ei seq. 

Setting aside Judgments obtained by consent.] — 
See Part XLV., ante, 

2606. Action to set aside — Commencement with- 
out leave — Discovery of new evidence.] — An action 
to set aside a judgment may now bo commenced 
without leave, but deft, may move to stay the 
proceedings as frivolous & vexatious. On such a 
motion the court should receive evidence on either 
side as to whether there has been a discovery since 
the judgment of new & material evidence. — 
Bos^vell V, CoAKS (1894), 6 R. 167 ; 86 L. T. 366, 
H. L. 

2607. Setting aside Judgment on ground of fraud 
— Mode of — Original action impeaching decree.] — 

Where it is discovered that a judgment was 
obtained by fraud, or that new matter has been 
discovered which would have entitled pltf. under 
the old practice to file a bill of review, the proper 
course for pltf. to adopt is to commence an original 
action in the High Court of Justice impeaching 
the decree. 

Semhle : when a decree is impeached on the 
ground of fraud it is not necessary to obtain any 
special leave before commencing the action. — 
Flower v. Lloyd (1877), 6 Ch. D, 297 ; 46 
L. J. Ch. 838 ; 37 L. T. 419 ; 26 W. R. 793, 
C. A. ; subsequent proceedings (1879), 10 Ch. D. 
327, C. A. 

2608. Subsequent action.] — Where a 

judgment lias been obtained by fraud, the court 
has jurisdiction, in a subsequent action brought 
for that purpose, to set the judgment aside. — Cole 
V. Langford, [1898] 2 Q. B. 36 ; 67 L. J. Q. B. 
698 ; 14 T. L. R. 427. 

2609. By fresh action — ^Former 

practice.] — Doubtless there is ample jurisdiction 
now to deal by fresh action with some matters 
which were formerly the subject of a bill of review, 
or of a supplemental bill in the nature of a bill of 
review. For instance, where a judgment has been 
obtained by fraud, or where fresh naaterial evidence 
has been oDtained since the judgment which could 
not have been previously procured, an action may 
be maintained (Cozens-Hardy, L.J.). — ^Bright 


k, Co., I/td. V, Sellar, [1904] 1 K. B. 6 ; 72 
L. J. K. B. 921 ; 89 L. T. 431 ; 52 W. R. 148 ; 20 
T. L. R. 12 ; 48 Sol. Jo. 13, O. A. 

2610. Instead of motion for new 

trial supported by affidavits.] — When it is alleged 
that a judgment has been obtained by fraud an 
independent action to set aside the judgment is a 
more convenient mode of procedure than a motion 
for a new trial supported by affidavits. — Hip 
Foong Hong v. Neotia & Co., [1918] A. C. 888 ; 
87 L. J. P. C. 144 ; 119 L. T. 688, P. C. 

2611. Jurisdiction of court.] — 

The court has jm‘isdiction to set aside a judgment 
obtained by fraud in a subsequent action brought 
for that purpose. — Gordon-Smith v, Peizer 
(1921), 66 Sol. Jo. 607. 

2612. Particulars & strict proof 

essential.] — It is the settled practice of the court 
that the proper method of impeaching a com- 
pleted judgment on the groimd of fraud is by 
action, in which the particulars of the fraud must 
be exactly given & the allegation must be estab- 
lished by strict proof. 

Although there is jurisdiction in special cases 
to set aside a judgment for fraud on a motion for 
a new trial, if for any special reason departure 
from the established practice is permitted, the 
necessity for stating the particulars of the fraud 
& the burden of proof are in no way abated, & all 
the strict rules of evidence apply. — Jonesco v. 
Beard, [1930] A. C. 298 ; 99 L. J. Oh. 228 ; 142 
L. T. 616, H. L. 

2618. Recourse to action instead of 

summary procedure — Payment into court of sum 
due on Judgment.] — An action will lie to set aside 
a judgment by default on the ground of fraud ; 
but if recourse is had to an action instead of the 
summary procedure upon an affidavit of merits 
under Ord. XXVII., r, 15, qumre whether the court 
may not in a proper case order payment into 
court of the sum due on the judgment as a con- 
dition of allowing the action to proceed. — Wyatt 
V. Palmer, [1899] 2 Q. B. 106 ; 68 L. J. Q. B. 709 ; 
80 L. T. 039 ; 47 W. R. 649 ; 43 Sol. Jo. 563, 
C. A. 

2614. Recovery back of money levied by 

regular execution — Part already paid.] — No action 
lies against an execution creditor or his attorney 
for issuing a fi, fa. indorsed to levy the whole sum 
recovered by a judgment which, to the knowledge 
of both, has been partly satisfied by payments, 
unless malice & want of probable cause be alleged 
in the declaration, & proved. 

Money levied by a regular execution, imder a 
judgment valid on the face of it, cannot be 
recovered back in an action for money had & 
received on the ground that judgment was signed, 
or execution issued, fraudulently, for the whole 
sum named in the judgment, when part had been 
already paid. 

The remedy, in case of such fraud, is by motion 
to the court in which the action was brought, to 
set aside the judgment or the execution. — D e 
Medina v. Grove (1846), 10 Q. B. 152 ; 16 L. J. 
Q. B. 287 ; 6 L. T. O. S. 481 ; 10 Jur. 438 ; 116 
E. R. 69. 

2615. Fraud in procuring of Judgment.] — 

The judgment of a court of competent jurisdiction 
may be avoided on the ground of fraud, but by 
this must be understood either a fraud in the 
procuring of the judgment, such as collusion or 
the like, or fraud in the court itself. — Cammbll v, 
Sewell (1868), 3 H. & N. 617 ; 27 L. J. Ex. 447 ; 
32 L. T. O. 8. 196 ; 4 Jur. N. S. 978 ; 167 E. R. 
616 ; affd, on other groimds (1860), 6 H. & N. 
728, Ex. Ch. 
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2616. Fraud of party to action — General 

allegation Insufficient.] — Where an action is an 
independent proceeding to set aside a judgment 
on tlie ground that it was obtained by fraud, it is 
maintainable when that judgment has been pro- 
cured by the fraud of a party to the action. But 
a mere general allegation of fraud, without par- 
ticulars, cannot avail. — Birch v, Birch, [1902] 
P. 130 ; 71 L. J. P. 58 ; 86 L. T. 864 ; 60 W. B. 
437 ; 18 T. L. R. 486 ; 46 Sol. Jo. 393, C. A. 

2617. Adjudication In bankruptcy — Allega- 

tion that petitioning creditor’s judgment obtained 
by fraud.] — ^Where a person who has been adjudi- 
cated a bankrupt in consequence of his failure to 
comply with a bankruptcy notice to pay a judg- 
ment debt alleges that the petitioning creditor’s 
judgment was obtained by fraud, he may apply 
to the court in bankruptcy to be aUowed to contest 
the validity of the judgment. He cannot, however, 
while the adjudication remains in force, bring an 
action to set aside the judgment on the ground 
that it was obtained by fraud, & the High Court 
has no jurisdiction to entertain such an action. — 
Boaler V. Power, [1910] 2 K. B. 229 ; 79 L. J. 

K. B. 486 ; 102 L. T. 450 ; 26 T. L. B. 358 ; 54 
Sol. Jo. 360 ; 17 Mans. 126, C. A. 

2618. Decree In divorce proceedings & 

judgment upon which decree founded — Motion to 
rescind by co-respondent.] — The court has no 
jurisdiction on motion by a co-respondent to 
rescind a decree absolute on the ground that the 
decree &; the verdict &; judgment upon which the 
decree was founded were obtained by fraud. — 
Kemp- Welch v, Kemp-Welch, [1912] P. 82 ; 81 

L. J. P. 25 ; 106 L. T. 643 ; 28 T. L. R. 185. 

2619. Inherent right of court to set aside 

own order — Prize Court.] — By fraudulent sup- 
pression of the true facts, the claimants, a Copen- 
hagen firm, obtained a decree that the proceeds of 
certain consignments of lard, which had been 
seized ex three neutral vessels, should be released 
to them on the groimd that the consignments were 
shipped to them as bond fide purchasers to be sold 
to customers in Scandinavia & were not intended 
to be sent on to Germany. The Procurator- 
General on behalf of the Crown, appealed. Before 
the appeal had been heard, evidence, which was 
not available at the time of the hearing, was 
obtained that at the material time the claimants 
were engaged in exporting lard in considerable 
quantities to Germany, & that the sole pro- 
prietor of the claimant’s firm, who had sworn the 
affidavit which had been instrumental in obtaining 
the release, had been convicted in Denmark of 
fraud on the Danish insurance company which 
had insured other consignments of lard on the 
claimants’ declaration that no foreign interest was 
involved, whereas in fact the claimants had con- 
tracted to sell all the goods mentioned in the 
insurance policies to Germany. 

Thereupon the Procurator- General issued a 
fresh writ claiming a decree that the order for 
relefise be rescinded : — Held : the rule that a 
court has inherent right to set aside its own order 
if procured by fraud applies to the Prize Court as 
strongly as to any other court ; that had the 
whole of the facte been put before the court the 
order for release would not have been m^e ; &, 
accordingly, that the order would be rescinded & 


the proceeds of sale condemned. — T he Alfred 
Nobel, The Bjornsterjne Bj6bnson, The Frid- 
LAND, [1918] P. 298 ; 87 L. J. P. 183 ; 119 L. T. 
320 ; 14 Asp. M. L. C. 366. 

2620. Setting aside judgment obtained by per- 
jury.] — A. judgment obtained in an action will not 
be set aside in a subsequent action brought for 
that purpose upon mere proof that the judgment 
was emtained by perjury. — ^B aker v, Wadsworth 
(1898), 67 L. J. Q. B. 301. 

2621. Setting aside Judgment on ground of 
plaintiff’s ignorance of its effect in law.] — A 
judgment in Penang against a deft., described in 
the writ by the group of letters under which a 
moneylending firm there carries on business, 
followed by the name of the firm’s local repre- 
sentative, is a judgment against the local rep^- 
sentative personally, whether he is a partner in, 
or merely an agent for, the firm. A subsequent 
suit for the same debt against the firm itself is 
barred. The court (including the Appellate Court) 
has no jurisdiction on motion to set aside the 
earlier judgment on the ground that the pltf. was 
ignorant of its effect in law. — R.M.K.R.M. (FIRM OP) 
V. M.R.M.V.L. (Firmop), [1926]A.C. 761 ; 95L. J. 
P. C. 197 ; 135 L. T. 645 ; 42 T. L. R. 686, P. C. 

2622. Terms on setting aside.] — Whore a deft, 
had obtained leave to defend upon payment into 
court, but made a mistake in his mode of payment 
into court whereupon judgment was signed & 
execution issued, an order to set aside the judg- 
ment & execution was granted on terms that the 
deft, should not bring proceedings against the pltf. 
or his solicitor or the sheriff & pay the expenses 
of the execution. — Ibbotbon v. Whitworth, 
11876] W. N. 10 ; 1 Char. Cham. Cas. 33 ; Bitt. 
Prac. Cas. 88. 

2623. .] — Under the regulations made by 

the Master of the Rolls & the Vice-Chancellors in 
1876, motions for judgrnents in actions are entered 
in the cause book, &, if marked “ short,” will be 
placed in the paper on the first short cause day 
after the day for which notice has been given. 

The pltf. gave notice of motion for judgment for 
March 14, 1891. The case was marked “ short,” 
& March 14 was the regular short cause day. The 
deft, not appearing, judgment was given for the 
pltf. 

The deft, moved that judgment be set aside, on 
the ground that the case was placed in the paper 
prematurely : — Held : “ the first short cause day 
after the day for which notice is given ” means 
“ the first short cause day available after the 
giving of the notice ” ; but, having regard to the 
circumstances of the case, the judgment was set 
aside & leave given to defend the action, on pay- 
ment of costs of the motion & costs subsequent to 
the statement of claim. — Green v, Moore (1891), 
39 W. R. 421. 

2624. Costs of successful plaintiff.] — A successful 
pltf. in an action of review, brought to set aside a 
judgment wron^Uy obtained in a former action, 
is, if he has paid the costs of the former action 
entitled in the action of review to recover the party 
& party costs of the former action, inasmuch as 
he is entitled to be placed in the same position as 
if the former action had been brought to its 
legitimate conclusion in his favour. — Sturrock v. 
Littlejohn (1898), 68 L. J. Q. B. 166. 
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Part XLVIl. — Execution. 


Sect. 1.— DEFINrnONS. 

R. S. C., Ord. XLII., r. 8. In these Rules the term “ writ of 
execution " shall include writs of jieri facias, capais. elegit, 
sequestration, and attachment, and all subsequent writs that 
may Issue for fiivinj? effect thereto. And the term “ issuing 
execution against anv part> ” shall mean the Issuing of any 
such process against his person or property as under the preceding 
Rules of this Order shall be applicable to the case. 

2625. Execution — Bankruptcy proceedings — Or 
Judgment debtor summons.] — The procedure by 
way of a judgment debtor summons under the 
Debtors Act, 1809 (c. 64), is not appHcable, 
because the object of that procedure is not, 
properly speaking, execution. It is a proceeding 
of a punitive character, & has not, like execution 
by fi^i facias or elegit, primarily for its object the 
realisation of the judgment out of the property 
of the debtor. ... A bankruptcy notice, which is 
merely a step towards making the debtor a bank- 
i*upt, could not be said to be execution for the 

? u^ose of enforcing satisfaction of the judgment. 

t is obviously impossible to speak of banliuptcy 
proceedings as “ execution ” in any proper legal 
sense of the tenu. It seems to me that tbei^e is 
really nothing to prevent us from giving to the 
words “ in so far only as relates to execution in 
sect. 4 of the Judgments Extension Act, 1868 
(c. 54), a construction wide enough to enable us 
to give a reasonable effect to the provisions of the 
Act ( Vaughan Williams, L.J.). — Thompson v, 
Gili., [1908] 1 K. B. 760, 763 ; 72 L. J. K B. 
411 ; 88 L. T. 714 ; 51 W. K. 484 ; 19 T. L. B. 
366 ; 47 Sol. Jo. 418, 0. A. 

2626. Equitable execution distinguished.] — 

The words “ execution ” & “ enforcement of a 
judgment ” are terms of art. “ Execution ” is, I 
think, meant for the old common law process by 
which the sheriff in obedience to one of the old 
common law writs procures for a judgment creditor 
the fruits of his judgment. “ Enforcement of 
process ” is used in Ord. XUI., rr. 3 & 24, to cover 
as well the modes of compelling obedience to their 
decrees, orders, or sentences in use in the Court 
of Chancery or the Court of Admiralty & now 
conferred, as well as the powers of issuing execu- 
tion, upon the High Court of Justice. It is true 
that one of the processes in use in the High Court 
of Chancery & now in the High Court of Justice, 
that of appointing a receiver, is sometimes spoken 
of as “ equitable execution.” But the phrase, 
though convenient if not misunderstood, is a 
metaphor only, as has been pointed out more than 
once. In the same way Ord. XLII., which deals 
with every mode of enforcement of judgment, 
lias for its title “ Execution.” There may be other 
forms of enforcing judgments besides the appoint- 
ment of receivers to which these words apply 
(Philumore, L.J.). — Re A Company, [1915] 1 Ch. 
520; 84 L. J. Ch. 382; sttb nom. Re Two 
Companies (0022 & 0023 of 1915), 112 L. T. 1100, 
C. A. 

-.I—See, also, Execution, Vol. XXI., 
pp. 664; 665, Nos. 2448-2450. 

2627. Enforcement of process .] — Re A Company, 
No. 2626, ante, 

2628. Attachment.] — In my opinion, on the 
strict construction of those words [Ord. XLII., 
r. 8], they do not include what is ordinarily called 
attachment of debts, but are confined, by Ord. 
XLIV., to writs of attachment attaching a person 
for non-compliance with an order of the court for 
contempt for offences against the discipline of 


the courts, & other like cases (Lord Coleridqe, 

C.J.). 

I am of the same opinion, but do not quite 
agree with my lord in his view of the rules. 

By Ord. XLII., r. 6, a judgment for the re- 
covery of any property other than land or money 
may be enforced . . . (5) by writ of attachment.” 
I think the word “ property ” comprises a debt, & 
that “ by writ of attachment ” includes attachment 
of the person, & also includes attachment of a 
debt. It is a well-known phrase, & the very title 
of Ord. XLV. is “ Attachment of Debts.” I think 
Ord. XLII. establishes this ; judgment may be 
enforced “ by writ of attachment ” such as is 
mentioned in Ord. XLV. In these rules the terms 
” writ of attachment ” shall include writs of fieri 
facias, capias, elegit, sequestration, & attachment, 
& all subsequent writs ” : Ord. XLII., r. 8 ; & I 
think that in that rule also “ attachment ” includes 
attachment of debts (Stephen, J,), — Fellows v, 
Thornton (1884), 14 Q. B. D. 335 ; 54 L. J. Q. B. 
279 ; 52 L. T. 389 ; 33 W. R. 258, D. C. 

2629. .] — Re Greer, Napper v. Fanshawe, 

No. 2638, post. 


Sect. 2.— CONDITIONS PRECEDENT. 

R. S. C., Ord. XLII., r. 1. Where any person is by any judg- 
ment or order directed to pay any money, or to deliver up or 
transfer any property real or personal to another, It shall not 
be necessary to make any demand thereof, but the person so 
directed shall be bound to obey such judgment or order upon 
being duly served with the same without demand. 

See, generally. Execution, Vol. XXI., pp. 416- 
418, Nos. 4-16. 

2630. Duty of Judgment debtor to seek out 
debtor — No obligation to go abroad.] — I am satis- 
fied that the duty of a judgment debtor is to find 
the judgment creditor & pay to him the amount 
of the judgment, provided that the judgment 
creditor is in England ; but he lias no obligation 
to go out of the realm in order to find him 
(Fijctcheb Moulton, li.J.), — Re A Debtor, 
[1912] 1 K. B. 53 ; 81 L. J. K. B. 107 ; 105 L. T. 
610 ; 19 Mans. 12, C. A. 


Sect. S.-^ONDITIONAL JUDGMENT. 

R. S. C., Ord. XLII., r. 2. Where any person who has obtained 
any judgment or order upon condition does not perform or 
comply with such condition, he shall bo considered to have 
waived or abandoned such judgment or order so far as the same 
is beneficial to himself, and any other person interested In the 
matter may on breach or non-performance of the condition take 
either such proceedings as the judgment or order may In such 
case warrant, or such proceedings as might have been taken 
If no such judgment or order had been made, unless the Court 
or a Judge shall otherwise direct. 

2681. Condition to be performed by third party — 
Execution postponed.] — In an action of trover, by 
churchwardens, to recover a parish book, the 
judge, to whom the cause weus referred after verdict, 
by consent Of the paities, made an order, which 
was made a rule of court, that the costs of both 
sides should be paid by the parish. The cause 
came on for trial a second time, when, on Aug. 10, 
1852, it was ordered that defts. pay pltfs. their 
costs on March 1, 1858, “ unless in the meantime 
the sum be paid to pltfs. out of the parish fimds.” 
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This order was made a rule of court in Michaelmas 
term 1862, &, defts. not having paid the money 
on March 1, 1853, execution was issued again^ 
them : — Held : the order being conditional was 
not an “ order to pay money ** within Judgments 
Act, 1838 (c. 110), upon which execution could 
issue.— G ibbs v. Flight (1863), 13 C. B. 803; 
1 0. L. R. 329 ; 22 L. J. C. P. 266 ; 17 Jur. 1034 ; 
138 E. R. 1417. 

2682. Condition to be performed by defendant — 
Leave granted on terms.] — The decree in a vendor’s 
action for speciflc performance directed that, on 
pltf. executing an assignment & delivering to deft, 
the deeds & writings relating to the property, 
deft, should pay to pltf. the amount certified to 
be due for purchase money, interest, & costs. 
Pltf. executed the assignment, & tendered the 
deeds to deft. Deft, refused to receive the deeds, 
or to pay the monc^y. Pltf. moved for leave to 
issue execution for the amount certified to be due, 
on the ground that he had performed the con- 
dition : — Held : pltf. must deposit the executed 
assignment & the deeds in court, & c)n such 
deposit an order should be drawn up that pltf. 
should pay the amount certified & the costs of 
the motion within four days. — B eix v . Denver 
(1886), 54 L. T. 729 ; 34 W. R. 638. 

2633. Conditional distinguished from absolute 
order.] — On motion for judgment in default of 
defence in an action for specific performance by 
vendors against a purchaser, it was ordered that 
an account should be taken of what was due to 
pltfs., what should be certified to be due at a time 
& place to be appointed by the judge when the 
conveyance should have been approved, & there- 
upon it was ordered that pltfs. should deliver to 
deft, the conveyance & title deeds. The chief 
clerk certified the amount due, & fixed a day & 
place for paynient. Pltfs. attended at the time <fe 
place fixed with the conveyance & title deeds, but 
deft, did not attend. Motion by pltfs. that deft, 
might pay the amount certified to be due from him 
into court within four days after service of the 
order, & that thereupon pltfs. execute a proper 
conveyance to him & deliver to him the title 
deeds. The original order was never served on 
deft. : — Held : an order for payment into court 
would not, under the cii'cumstances, be made, as 
the original order was an absolute order for pay- 
ment to pltfs. & a complete & final order directly 
the certificate was made finding the amount due ; 
but pltfs. were entitled to a four or seven days’ 
order for payment to themselves personally, such 
order being only a working out of, & ancillary to, 
the original order. On such an order execution 
will issue, notwithstanding the order directs 
delivery of a conveyance, as such an order is 
divided into two separate & distinct paits — an 
absolute order for the delivery of a conveyance & 
such execution may be by ji, fa., elegit, or writ of 
sequestration. — Robinson v, Galland (1889), 60 
L. T. 697 ; 34 W. R. 396. 

2634. Non-fuUUment of conditions — Power to 
enforce i^rformance.] — Where an order granting 
relief against the forfeiture of a lease was expressed 
to be made upon defts. performing certain con- 
ditions, & defts. having performed part of the 
conditions declined to perform the remainder & 
desired to waive the relief : — Held : there was no 
power to compel defts. to perform the conditions 
& the order for relief must therefore be treated as 
abandoned. — T albot v , Blindell, [1908] 2 K. B. 
114 ; 77 L. J. K. B. 640 ; 98 L. T. 869 ; 24 T. L. R. 
477. 

Leave to issue execution.] — See Sect. 9, 
post. 


Sect. 4. —JUDGMENT FOR RECOVERY OF MONEY. 

R. S. C., Ord. XLII., r. 3. A judgment for the recovery by or 
payment to any person oi money may be enforced by any of 
the modes by which a Judgment or decree for the payment of 
money of any Court whose jurisdiction was transferred by tho 
Supreme Court of Judicature Act, 1873, might have been 
enforced at tlic time of the passing thereof. 

2635. Whether order for payment can supple- 
ment Judgment.]— Wkere in an action to recover 
a sum of money admitted to have been received by 
deft, as trustee, & to which pltf. was entitled, pltf. 
had obtained final judgment & issued execution : — 
Held : the court had no jurisdiction to make an 
order dhecting the deft, to pay in four days the 
balance of the amount of the judgment unrealised 
by the execution. — Drewett v. Edwards (1877), 
37 L. T. 622 ; 26 W. R. 122, L. JJ. 

2636. .] — The judgment is not an order to 

pay money, for a master to order that the 
unsuccessful party shall pay the sum recovered 
within a certain time is totally to alter the nature 
of the remedy. ... My view is very much 
strengthened by [Ord. XLII.] r. 6, which says, 

“ a judgment for the recovery of any property, 
other than land or money, may be enforced . . . 
by writ of sequestration.” That is as much as 
say that a judgment for the recovery of money is 
not to be enforced by sequestration (Wills, J.). — 
Hulbert & ('rowk V. Cathcart, [1894] 1 Q. B. 
244, 246 ; 63 L, J. Q. B. 121 ; 70 L. T. 658, D. C. 

2637. .] — A judgment that pltf. do recover 

from deft, a sum of money cannot be supple- 
mented by an order fixing a time for the payment 
of the money by deft. — lie Oddy, Major v. 
Harness, [1906] 1 Ch. 93 ; 75 L. J. Ch. 141 ; 94 
L. T. 140 ; 64 W. R. 291 ; .50 Sol. Jo. 155, C. A. 

2638. Judgment or order for payment into court 
distinguished.] — (1) Judgments or orders for pay- 
ment of money into court are not within Ord. 
XLV., r. 1. 

(2) A jud^noni or order for payment of money 
into court is thus clearly distinguished from a 
judgment or order for ilie recovery by or payment 
of any money to a person & different modes of 
enforcing payment are provided (CinTTY, J.). 

(3) Attachment here [in Ord. XLII., r. 4] means 
attachment of the person ((^rriTTY, J.). — Re Greer, 
Naffer v. Fanshawe, [1895] 2 Ch. 217, 220 ; 64 
L. J. Ch. 620 ; 59 J. P. 441 ; 43 W. R. 647 ; 39 
Sol. Jo. 603 ; 2 Mans. 350 ; 13 R. 598 ; svh nom. 
Re Grier, Napper v . Fanshawe, 72 L. T. 865. 

Against whom writ of execution issued .] — See 
Execution, Vol. XXI., pp. 420, Nos. 25 et seq. 

- — - Foreign sovereigns.] — See Action, Vol. I., 
l)p. 45-50, Nos. 354-409. 

.] — See Constitutional Law, Vol. 

XI., pp. 536-642, Nos. 390-467. 

Lunatics — Appointment of receiver .] — See 

Execution, Vol. XXI., p. 423, Nos. 62, 63 ; 
Lunatics, Vol. XXXIIl., p. 186, No. 831 ; p. 204, 
No. 1078, & p. 238, No. 1542. 

Companies .] — Sec Companies, Vol. X., 

pp. 1121, Nos. 7875 et seq. 

How enforced — By writ of flerl facias.]- See 
Part XLVIII., Sect. 1, sub-sect. l,posf; & Execu- 
tion, Vol. XXI., pp. 470, Nos. 606 et seq. 

By writ of efegit.]— Part XLVIII., Sect. 

1, sub-sect. 2, post ; & Execution, Vol. XXI., 
p. 667, Nos. 1304, 1305. 

By writ of fl. fa. de bonis ecclesiasticis.] — 

See Part XLVIII., Sect. 3, post. 

By attachment of debts due to judgment 

debtor.] — See Execution, Vol. XXI., pp. 618, 
Nos. 2064 et seq, 

By charging order.] — See Execution, 

Vol. XXI., pp. 648-650, Nos. 2207-2283. 
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Sect, 4. — Judgment for recovery of money, Seda, 6, 
6, 7, 8, 0, 10, 11, 12, 13, 14, 15 cfe: 16,] 

By writ of sequestration.] — See Execution, 

Vol. XXL, pp. 692, 694, Nos. 1734, 1737, 1761- 
1766, 1758-1769. 

By appointment of receiver.] — See Execu- 
tion, Vol. XXI., pp. 665, Nos. 2463 et eeq, 

By attaolunent.] — See Part XLIX., poet. 

By action.] — See Sect. 23, poet. 

Judgments of foreign courts or other courts 
within the Dominions.] — See Sect. 24, poet. 

Execution of writ.] — See Execution, Vol. 
XXI., pp. 400, 471, 697, Nos. 239 et aeq., 613 el 
aeq.t 1817 et seq, 

In royal palace.] — See Constitutional 

Law, Vol. XI., pp. 510, 520, Nos. 242-250. 

Heturn of writ.] — See Execution, Vol. XXI., 
pp. 454, 455, 528-539, 602, Nos. 369, 383, 1014- 
1140, 1890. 

Wrongful & irregular execution.] — See Execu- 
tion, Vol. XXI., pp. 456 et eeq.^ 542 eteeq.. Nos. 384 
et eeq.i 1168 et seq. 

Restitution.] — See Execution, Vol. XXI., pp. 
469, Nos. 494-505. 


Sect. 5.— JUDGMENT FOR PAYMENT OF MONEY 
INTO COURT. 

R. S. C., Ord. XLII., r. 4. A judgment for the payment of 
money Into ( ourt may be enforced by writ of sequestration, or in 
cases in which attachment is authorised by iaw, by attachment. 

How enforced — Writ of sequestration.] — See 

Execution, Vol. XXI., p. 595, Nos. 1768, 1769. 

2689. Attachment of the person.] — lie 

Gkeer, Napper V. Fanshawe, No. 2638, ante, 

Attachment of debts.] — See Execution, 

Vol. XXI., p. 619, Nos. 2068, 2069. 

EqiUtable execution.] — See Execution, 

Vol. XXI., p. 667, Nos. 2472-2475. 


Sect. G.— JUDGMENT FOR RECOVERY OF LAND. | 

R. S. C., Ord. XXdl., r. 6. A judgment for the recovery or for 
the delivery of the possession of land may be enforced by writ 
of ]>osses8ion. 

by writ of possession.] — See Part 
LI I., poet ; & Execution, Vol. XXI., pp. 585- 
590, Nos. 1632-1719. 


Hectt. 7.— judgment FOR RECOVERY OF PRO- 
PERTY OTHER THAN LAND OR MONEY. 

R. S. C., Ord. XLll., r. 6. A judgment for the recovery of any 
property other than land or money may be enforced : 

(a) By writ for delivery* of the property : 

{b) By writ of attachment : 

(c) By writ of sequestration. 

Enforcement — Writ of delivery.] — ^S^eePartLlII., 
poet; & Execution, Vol. XXL, pp. 583, 584, 
Nos. 1002-1618. 

Writ of attachment.]— Paii XLIX., 

Writ of sequestration.]— Part XLVIII., 
Sect. 6, poet. 


Sect. 8.— JUDGMENT TO DO OR ABSTAIN FROM 
ANY ACT. 

R. S. C., Ord. XLII., r. 7. A Judgment requiring any person 
to do any act other than the payment of money, or to aostaln 
from doing anytiilng may be enforced by writ of attachment, or 
by committal. 

Enforcement — Attachment or committal.] — 

See Part XLIX., poet. 

Time limit for performance.] — See Part XLIII., 
Sect. 4, ante. 


Sect. 9.— LEAVE TO ISSUE EXECUTION WHERE 
JUDGMENT CONDITIONAL. 

R. S. C., Ord. XLII., r. 9. Where a judgment or order is to 
the effect that any party is entitled to any relief subject to or 
upon the fulfilment of any condition or contingency, the party 
so entitled may, upon the fulfilment of the condition or con- 
tingency, and demand made upon the party against whom he 
is entitled to relief, apply to tlie Court or a Judge for leave to 
issue execution against such party. And the Court or Judge 
may, if satisfied tnat the right to relief has arisen according to 
the terms of the judgment or order, order that execution issue 
accordingly, or may direct that any issue or question necessary 
for the determination of the riglits of the parties be tried In 
any of the ways in which questions arising in an action 
may be tried. 

See, further. Sect. 22, poet. 

As to conditional judgments, see Sect. 3, arde. 


Sect. 10.— PRODUCTION OF JUDGMENT ON 
ISSUING EXECUTION. 

R. S. C., Ord. XLIL, r. 11. No writ of execution shall be issued 
without the production to the officer by whom the same should 
be issued of the judgment or order upon which the writ of 
execution Is to issue, or an office copy tlioreof, showing the date 
of entry. And the officer shall be satisfied that the proper 
time has elapsed to entitle the creditor to execution. 

Affidavit in support.] — See Execution, Vol. 
XXI., p. 428, Nos. 89-91. 


Sect. 11.— PRMTPE TO BE FILED. 

R. S. C., Ord. XLII., r. 12. No writ of execution shall bo 
issued without the party issuing it, or ids solicitor, filing a 
proedpe for that purpose. The prcecipe shall contain the title 
of tiic action, the reference to the record, tlic date of the judg- 
ment, and of the order, if any, directing the execution to be 
Issued, the names of tlie parties against whom or of the firm 
against whose goods the execution is to bo issued ; and shall be 
signed by or on behalf of the solicitor of the party Issuing It, 
or by the party Issuing It, If he do so in person. The Forms in 
Appendix G. shall be used, with such variations as circumstances 
may require. 

Form of prseclpe.] — See Appendix G., Yearly 
Supreme Court Practice. 


Sect. 12.— INDORSEMENT OF WRIT OF 
EXECUTION. 

R. S. C., Ord. XLIL, r. 13. Every writ of execution shall be 
indorsed with the name and place of abode or office of business 
of the solicitor actually suing out the same, and when the 
solicitor actually suing out the writ shall sue out the same as 
agent for another solicitor, the name and place of abode of such 
other solicitor shall also be indorsed upon the writ ; and in case 
no solicitor shall be employed to issue the writ, then it shall bo 
Indorsed with a memorandum expressing that the same has 
been sued out by the plaintiff or defendant in person, as the case 
may be, mentioning the city, town, or parish, and also the name 
of the hamlet, street, and number of the house of such plaintiff’s 
or defendant’s residence, if any such there be. 
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Form of Indorsement.] — See Execution, Vol. 
XXI,, pp. 429-431, Nos. 104-131. 

Amendment.] — See Execution, Vol. XXI., 

pp. 431-484, Nos. 132-130. 

Address ol execution debtor — ^Error in indorse- 
ment on writ — Who liable.] — See Execution, 
Vol. XXL, pp. 648-551, Nos. 1231, 1232, 1235- 
1239, 1260-1263. 


Sect. 13.— DATE. 


1 P* 9*^' XLIL, r. 14. Every writ of execution shall bear 
date of the day on which it Is issued. The Forms in Appendix H. 
shall be used, with such variatioDS as circumstances may require. 


Effect of date.] — See Execution, Vol. XXT., 
pp. 472-476, Nos. 632-666. 

2640. What Is material date.] —[In the case of 

the High Court] the moment to inquire about is 
when the suitor lodged the writ of fi. fa. with the 
sheriff. . . . As soon as the suitor has done his 
part, from that moment he is not to be prejudiced 
by official delays. Now in the county court there 
is no carriage by the suitor of the waiTant of 
execution from the registry to the high bailiff, 
still less from one part of the registrar’s office to 
another. That is intended to be done by tlie 
officials themselves, & ought to be done with 
instantaneous promptitude, & any official delay 
should not prejudice the suitor. <fe so . . . the 
material date should be the date tlu* suitor 

set the law in motion by liis last act (Piulli- 
MORE, J.). — Murgatroyd V . Wright, [1907] 2 
K. B. 333 ; 70 L. J. K. B. 747 ; 97 L. T. 108 ; 23 
T. L. K. 617 ; 14 Mans. 201, D. C. 

Forms of writ.] — See Appendix 11., Yearly 
Supreme Court Practice. 

2641. When variation allowed.] — Tlie tnie 

interpretation of the words in Ord, XLII., r. 14: 
“ The forms used in Appendix H. shall he fol- 
lowed, with such variations as circumstances may 
require ** — is, that the forms in Appendix H. can 
only be varied for the purpose of making them to 
be in accordance with the terms of the judgment 
or order. — B oswell v. Coaks (1887), 57 Jj. J. Ch. 
101 ; 67 L. T. 742 ; 36 W. R, 65, C. A. 


Sect. 14.— EXPENSES OF EXECUTION. 

R. S. C.. Ord. XLIL, r. 16. In every case of execution the 
party entitled to execution may levy the poundage, fees, and 
expenaes of execution, over and above the sum recovered. 


to levy the money really due and payable and sought to be 
recovered under the judgment or order, stating the amount, 
and also to levy Interest thereon, If sought to be recovered, at 
the rate of 4L per cent, per annum from the time when the 
judgment or order was entered or made, provided that In cases 
where there is an agreement between the parties that more than 
4L per cent, interest shall he secured by the judgment or order, 
then the indorsement may bo accordingly to levy the amount 
of Interest so agreed. 


See Judgments, Vol. XXX., pp. 172, Nos. 402 

“^oney really due ** — Issue of process after 
Judgment fully satisfied — ^Right of debtor to action 
for damages.] — See Execution, Vol. XXI., pp. 
467, 468, Nos. 392-395. 

Effect of covenant to pay Interest.] — See Judg- 
ments, Vol. XXX., pp. 164, 165, Nos. 332-339. 

2643. Judgment debt in county court — Judg- 
ments Act, 1838 (c. 110), s. 17.] — A county court 
judgment debt does not carry interest under 
Judgments Act, 1838 (c. 110), s. 17. — R. v. Essex 
County Court Judge (1887), 18 Q. B. D. 704; 
56 L. J. Q. B. 315 ; 67 L. T. 643 ; 61 J. P. 649 ; 
8 itb nom. R. v. Chelmsford County Court 
Judge, 35 W. R. 511 ; 3 T. L. R. 578, C. A. 

Inclusion in bankruptcy notice of X interest on 
Judgment debt.] — See Bankruptcy, Vol. IV., 
p. 93, Nos. 840-842. 

2644. Judgment in Admiralty Court — ^Effect of 
delay in presenting claim.] — Interest is allowed in 
the Admiralty Court as part of the damages up to 
the date of judgment. After judgment it is a judg- 
ment debt. Wiere both ships are to blame the 
judgment is for half the difference between the 
claims assessed. But where either ship delays the 
assessment her owners should not be allowed to 
increase the amount of interest due by their delay 
(Scrutton, li.J.). — The St. Charles (1927), 138 
L. T. 460, 459 ; 17 Asp. M. L. C. 399, C. A. 


Sect. 10.— FIERI FACIAS AND ELEGIT. 

R. S. C., Ord. XLIL, r. 17. Every person to whom any sum 
of money or any costs shall be payable under a judgment or 
order shall, so soon as the money or costs shall be payable, be 
entitled to sue out one or more writ or writs of fieri faciae or 
oue or more vTit or ^rits of elegit to enforce payment thereof, 
subject nevertheless as follows : 

(а) If the judgment or order Is for payment within a period 

therein mentioned, no such writ as aforesaid shall be 
Issued until after the expiration of such period : 

(б) The Court or a Judge may, at or after the time of giving 

judgment or making an order, stay execution until such 
time as they or he shall think fit. 


See Execution, Vol. XXI., pp. 006, Nos. 1946 
et aeq. ; Sheriffs, Vol. XLI., pp. 124, Nos. 810 
et aeq. 

Costs of the execution” — Bankruptcy Act, 
1914 (c. 69), s. 41.] — See Bankruptcy, Vol. V., 
pp. 822-824, Nos. 6981-6995. 

2642. Costs of abortive execution — ^Addition to 
Judgment debt to support bankruptcy petition.] — 
The costs of an abortive execution cannot be 
added to the judgment debt for the puiTDose of 
making up the amount of debt requii ed to support 
a bankruptcy petition . — Re Long & Co., Ex p. 
Cuddbford (1888), 20 Q. B. D. 316 ; 67 L. J. 
Q. B. 360 ; 68 L. T. 664 ; 36 W. R. 346 ; 4 T. L. R. 
232 ; 6 Morr. 29, C. A. 


Sect. 15. — INTEREST. 

R. 8. C., Ord. XLIL, r. 16. Every writ of execution for the 
recovery of money shall be Indorsed with a direction to the 
sheriff, or other officer or person to whom the writ is directed, 


See, generally. Execution, Vol. XXI., pp. 470 
et aeq. ; aee, further, Part XLVIII., Sect. 1, post, 

2645. Money or costs payable imder a Judgment 
or order — Costs payable under a Judgment — 
Time for execution — ^After taxation.] — ^But then 
it is argued that where the court orders the pay- 
ment of costs, something must be done in order 
to ascertain their amount before execution can 
issue. No doubt that is so ; but then costs are 
not liable to the same observation as money, as 
they stand upon a peculiar footing. When the 
legidature mentions “ money, costs, charges, & 
expenses,” it means money decreed or ordered to 
be paid, together with the costs, charges, & 
expenses, to be ascertained in the usual way by 
the officer of the court. That point, indeed, it is 
unnecessary to decide ; but I am of opinion, that 
with respect to costs, it is enough if they are 
ascertained by the officer of the court, & that it 
is not necessary that there should be any order 
to pay after they are taxed by the officer (Parke, 
B.). — Jones v. Williams (1841), 8 M. & W. 349, 
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Sect 16. — Fieri facias and clegit. Sects. 17, 18, 19, 
20 

359; 9 Dowl. 702; 10 L. J. Ex. 253; 6 Jur. 
895 ; 151 E. K. 1078. 

2646. — — -The authorities 

are sufficient to show that a charging order cannot 
be given except for an ascertained sum, Sc not for 
costs, charges, & expenses, until they have been 
taxed. The necessity of an ascertained sum has 
been settled by numerous authorities ; the 
necessity of the costs being taxed is clear from the 
case of Jones v. WiUiams, No. 2645, arde (James, 
L.J.). — WiDGERY V . Tepper, Hall V . Tepper 
(1877) 6 Ch. D. 364, 369 ; 37 L. T. 297, C. A. 

2647. .] — Judgment having 

been given for the deft, in an action, the judgment 
was drawn up in the ordinary form, with a blank 
left for the amount of the costs. 

The costs were subsequently taxed & a certificate 
given for the amount, but the blanks in the judg- 
ment were not filled up. A bankruptcy notice 
was issued for the amount of the taxed costs, on 
which a petition was presented & a receiving order 
made against the debtor. On appeal by the 
debtor against the receiving order : — Held : inas- 
much as no execution could issue on the judgment 
as it then stood, nor upon the taxing master’s 
certificate alone, there was no final judgment, Sc 
therefore the receiving order made against the 
debtor must be set aside. — Re Crump, Ex p. 
Crump (1891), 64 L. T. 799 ; 7 T. I.. R. 556 ; 8 
Morr. 174, D. C. 

2648. .] — The actions, 

although brought in the Chancery Division, are 
in the nature of common law actions, inasmuch as 
the judgment was one for a sum of money Sc costs 
to be taxed. The time for issuing a writ of fi. fa. 
or elcgit upon such a judgment is fixed by Ord. 
XLlI.f r. 17. Id this case the costs have not 
been taxed. WTien the interim order appointing 
the receiver was made the amount of the judgment 
was not paid. But now the judgment debt has 
been wholly paid, & there simply remains a judg- 
ment for the untaxed costs. No execution at 
law could issue for them (Farw'Etjl, J.). — Willis 
V. Cooper, Slattery v. Cooper, Willis v. 
Cooper (1900), 44 Sol. Jo. 698. 

Solicitor’s bin ol costs. 1 — See Solicitors, 

Vol. XLII., p. 318, Nos. 3531-3544. 

.] — Solicitors Act, 1843 

(c. 73), s. 43. 

2649. Costs payable under Prize Court 

decree.] — The Regina dTtalia, No, 2661, post. 

“ One or more writ or writs.”] — See Execution, 
Vol. XXI., pp, 434-437, Nos. 168-199. 

2650. Indorsement on first writ for less than 

amount due— Writ for residue.]— Where a pltf., 
from mistake, has taken out a fi. fa. for less than 
the sum for which he has obtained judgment, 
the court will, on conditions, allow him to take 
out a fi. fa. for the residue. — Hunt v. Passmore 
(1833), 2 Dowl. 414. 

2661. Sepmte seizures not necessary.] — 

When the sheriff is in possession under a writ of 
fi. fa. his possession enures for the benefit of all 
other writs (whether of fi. fa. or elegit), according 
to their priority, which are lodged with him during 
the continuance of his possession. Sc an execution 
creator who lodges his writ of elegit during that 
period becomes a secured creditor within the 
meaning of the Bankruptcy Act, from the time of 
lodging his writ.— Re Henderson, Ex p. Shaw. 
[1884] W. N. 60, C. A. ^ 

2652. ,J — The xmle imder which the 

court gives effect to the rights of an execution ' 


creditor when the sheriff is m possession at the 
date of the commencement of the winding-up, 
applies in favour of other execution creditors who, 
prior to such commencement, have lodged their 
writs of execution with the sheriff in possession. — 
Be Hille India Rubber Co. (No. 2), [1897] 
W. N. 20. 

See, further, Sects. 17, 18, post. 

Time for issue of execution.] — See Sect. 21, 
post. 

Stay of execution.] — See Execution, Vol. XXI., 
pp. 442, Nos. 252 et seq. 

As act of bankruptcy — ^Failure to comply 

with bankruptcy notice.] — See Bankruptcy, Vol, 

IV. , pp. 86, 87, 88, Nos. 778-788, 795 ; & Vol. 

V. , p. 1038, Nos. 8485-8487. 

2653. Winding up of company — Companies 

Act, 1929 (c. 23), ss. 172, 174, 177, & 258.]— The 
Companies Act, 1862, s. 163 [now Companies Act, 
1929 (c. 23), s. 174 (1)], avoids attachments, 
sequestrations, executions or distresses only when 
leave to put them in force has not been given 
under sect. 87 [now sect. 177 of the 1929 Act]. — 
Re Exhall Coal Mining Co., Ltd. (1864), 4 
De G. J. Sc Sm. 377 ; 4 New Rep. 127 ; 33 L. J. 
Ch. 569, n. ; 10 Jur. N. S. 576 ; 46 E. R. 964, L.J J. 

2654. .] — ^Where an action 

brought by liquidators appointed in a voluntary 
winding up under supervision fails, execution by 
deft, for costs will not be restrained. Sect. 163 
of the Companies Act, 1862 [now Companies Act, 
1929 (c. 23), s. 174 (1)], is qualified by sect. 87 
[now sect. 177 of the 1929 AetJ. — Re Bank op 
Hindustan, China Sc Japan, Ex p. Levick 
( 1867), L. R. 5 Eq. 69 ; 17 L. T. 237 ; 16 W. R. 
102. 

2655. — .] — The liquidators of a 

company brought an action against S., in which 
the deft, obtained judgment with costs. S. was 
indebted to the company, in a larger amount on 
a bill of exchange. The costs of S.’s attorneys in 
the action being unpaid, they proceeded in his 
name to levy execution. The execution was 
stayed under an interim order in the winding up, 
a sum being retained by the liquidators sufficient 
to meet the costs for which the judgment had 
been signed. It was held that the solicitors’ lien 
could not prevail against the right of set-off Sc 
granted an injunction to restrain S. from pro- 
ceeding with the execution. Sc discharged the 
liquidators from retaining the sum set apart : — 
Held : ff the Companies Act, 1862, s. 163 [now 
Companies Act, 1929 (c. 23), s, 174], applied to 
such a case Sc made the execution void (as to 
which queere), this court would put deft. Sc his 
solicitors in the same position as if the execution 
were not so restrained ; therefore, the solicitors 
must be paid their costs out of the sum set apart. 
— Re Bank of Hindustan, China Sc Japan, 
Ex p. Smith (1867), 3 Ch. App. 125 ; 37 L. J. Ch. 
185 ; 17 L. T. 339 ; 16 W. R. 170, L. J. 

2656. .] — The sheriff, before the 

presentation of a winding-up petition, entered the 
premises Sc took possession of the chattels of a 
company, Sc after the commencement of the 
winding up received moneys paid by the public 
for admission to the premises ; — Held : the 
execution was, as to these moneys, put in force 
after the commencement of the winding up, Sc 
was void under sect. 163 of the Companies Act, 
1862 [now sect. 174 (1) of the Companies Act, 
1929 (c. 23 )].— Opera, Ltd. (1890), 38 W. B. 
637 ; subaequerd proceedings, [1891] 2 Ch. 154 ; 
1891] 3 Ch. 260. 

-.] — See, also, Companies Act, 
1929 (c. 23), s. 208. 
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‘ — — ^uiiipuisur^ tiquiuauuiiaj — oef? 

PANIE8, Vol. X., pp. 963-967, Nos. 6007-664:1. 

Voluntary liquidation.] — See Com- 
panies, Vol. X., pp. 1013, 1014, Nos. 7031-7039. 

2667. Scheme pending under Companies 

Act, 1929 (c. 28), ss. 153, 164.] — On an application 
by the deft, company under sect. 120 of the 
Companies (Consolidation) Act, 1908, [now Com- 
panies Act, 1929 (c. 23), ss. 163, 164], an order was 
made that meetings of the creditors & of the 
members of the company be summoned for the 
purpose of considering &, if thought fit, of agreeing 
to an arrangement proposed to be made between 
t>he company & its creditors & members. Before 
the meetings had been held, the company applied 
t/O the court to .grant a stay of execution on a 
judgment recovered by the pltf. against the 
company previously to the making of the order 
summoning the meetings : — Held : there was no 
power to grant a stay of execution. — ^Booth v. 
Walkden Spinning & Manufacturing Co., 
lyTD., [1909] 2 K. B. 368 ; 78 L. J. K. B. 764 ; 16 
Mans. 226, D. C. 

Against whom writs may be issued.]— Sect. 4, 
ante. 


Sect. 17.— SECOND WRIT OF FIERI FAQAS SUED 
OUT IN DIFFERENT COUNTY. 

R. S. C., Ord. XLII., r. 17 a. Where a writ of fieri facias has 
been sued out directed to a slieriff of one county the person 
entitled to issue execution may sue out another writ of fieri 
facias directed to the sheriff of a different county without 
requiring or waiting for a return to the first writ, provided that 
no more than the whole of the money and costs due to the person 
suing out the writs shall be levied thereunder. 

SePf also, Sect. 1 6, ante. 


Sect. 18.— SEPARATE WRITS FOR DEBT AND 
COSTS. 

R. S. C., Ord. XLII., r. 18. Upon any judgment or order for 
the recovery or payment of a sura of money and costs, there 
may be, at the election of the party entitled thereto, either one 
writ or separate writs of execution for the recovery of the sum 
and for the recovery of the costs, but a second writ shall onl> 
be for costs and shall be Issued not less than eight days after 
the first uTit. 

See, also, R. 8. C., Ord. XLIIT., r. 7, Part 
XLVIII., Sect. 6, sub-sect. 2, post. 

2668. Issue of execution before costs taxed.] — 
Taxation often lasts a very long time & there is 
no reason why the creditor should be kept out of 
his debt while the amount of his costs are being 
ascertained. Parties used to sacrifice their costs 
in order to secure their debt. This is a very good 
reason why the new rule allowing separate execu- 
tions should be made (per Cur.). — Harris v. 
Jewell, [1883] W. N. 216. 

2669. Service of bankruptcy notice for 

amount of debt alone.] — The pltf. in an action in 
the King’s Bench Division recovered judgment 
against the deft, for “ £1,600 & costs to be taxed.” 
Before the costs had been taxed the creditor served 
on the debtor a bankruptcy notice claiming pay- 
ment of the £1,600 alone : — Held : having regard 
to r. 18 of Ord. XLII., which entitles a creditor 
who has recovered judgment for a sum of money 
& costs to issue separate writs of execution for 
the sum of money & the costs, the notice was a 
valid notice under sub-sect. 1 (g) of sect. 4 of the 
Bankruptcy Act, 1883 . — Re G. J., Ex p. G. J., 
[1906] 2 K. B. 678 ; 74 L. J. K. B. 932 ; 93 L. T. 


x»o ; ±£i jxxauti. okJ‘± j crew rwfrtt. zi/c? xjxuaxuix, x>it; p. 

Debtor (1906), 21 T. L. R. 698, C. A. 

Separate writs.] — See Sects. 16 & 17, ante. 


Sect. 10.— PERIOD OF VALIDITY OF WRIT. 

R. S. C., Ord. XLII., r. 20. A writ of execution If unexecuted 
shall remain In force for one year only from its issue, unless 
renewed in the manner hereinafter provided ; but such writ 
may, at any time before its expiration, by leave of the Court or 
a Judge, be renewed bv the party issuing it for one year from 
the date of such renewal, and so on from time to time during 
the continuance of the renewed writ, either by being marked 
with a seal of the Court bearing the date of the day, month, 
and year of such renewal, or by such party giving a written 
notice of renewal to the sheriff, signed by the party or his 
solicitor, and bearing the like seal of the Court ; and a writ of 
execution so renewed shall have effect, and be entitled to priority, 
according to the time of the original delivery thereof. 

f>ee Execution, Vol. XXT., pp. 419, 420, Nos. 
23, 24. 


Hmrr. 20.— RENEWAL. 

R. S. C., Ord. XLII., r. 21. The production of a writ of 
execution, or of the notice renewing the same, purporting to bo 
mark(‘d with such seal as In the last preceding Rule mentioned, 
showing the same to have been renewed, shall be sufficient 
evidence of its having been so renewed. 


Sect. 21 .—LIMITATION OF TIME FOR ISSUE OF 
EXECUTION. 

R. S. C., Ord. XLII., r. 22. As between the original parties 
to a judgment or order, execution may issue at any time within 
six years from the recovery of the judgment or the date of the 
order. 

Time for issue of execution.] — See Execution, 
Vol. XXI., pp. 418, 419, Nos. 17-22. 

When leave necessary.] — See Sect. 22, 

post. 

2660. In Divorce Division.] — ^Where a 

decree nisi for dissolution of marriage has been 
made with costs against the co-respondent & no 
steps have been taken for upwards of six years to 
enforce the order for costs, application should be 
made to the court for an order that the petitioner 
be at liberty to issue execution against the co- 
respondent. — Goodwin v. Goodwin, [1897] P. 
87 ; 06 L. J. P. 107 ; 46 W. R. 656. 

2661. In Prize Court.] — In the present 

case it was not contended before me that the decree 
for costs pronouned by the court in 1919 was 
other than a valid decree. Nor was it seriously 
argued that within this jurisdiction it could not 
lawfully be enforced in the manner provided for 
by the Prize Rules, 1914, that is by the processes 
specified in Ord. XLII., r. 17. I think, too, that 
the matter is one of practice & procedure, & is 
within the provisions of the statutes which gave 
power to make the Prize Rules, 1914. ^me 
weight was attached to the provision in Ord. XLII., 
r. 23, which makes a judge’s order a condition 
precedent to the issue of execution out of the High 
Court of Justice where more than six years have 
elapsed since the date of the judgment or order ; 
but the main grounds of objection to the desired 
declaration were that the power to make it is 
discretionary, that to enforce costs beyond the 
amount of the security ordered by the court & 
outside the jurisdiction of the couj4i would be a 
departure from the general principles on which 
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Sect» 21 . — Limitation of time for wsue of execution. 
Sects. 22, 23 & 24.] 

the jurisdiction in prize is exercised, & t-hat a case 
of hardship arises by re^on of lapse of time (Lord 
Meerivaue). — The Regina d’Itaua, [1926] P. 
123, 128 ; 95 L. J. P. 34 ; 131 L. T. 30 ; 41 T. L. R. 
048 ; 16 Asp. M. L. C. 666. 


Sect. 22.>-LEAVE TO ISSUE EXECUTION. 

R. S. C., Ord. XLIL, r. 23. In the following cases, viz. : 

(n) Where six years have elapsed since the Judgment or 
date of the order, or any change has taken place by 
death or otherwise In the parties entitled or liable to 
execution ; 

{D Where a husband Is entitled or liable to execution upon 
a judgment or order for or against a wife ; 

(r) Where a party is entitled to execution upon a judgment 
of assets in futuro ; 

id) Where a party Is entitled to execution against any of 
the shareholders of a joint stock company upon a 
judgment recorded against such company, or against 
a public officer or other person representing such 
company ; 

the party alleging himself to be entitled to execution may apply 
to the Court or a Judge for leave to issue execution accordingly. 
And such Court or Judge may, if satisfied that the party so 
appl>ing is entitled to issue execution, make an order to that 
effect, or may order that any issue or question necessary to 
determine the rights of the parties shall be tried in any of the 
wa>8 in which any question in an action may be tried. And in 
either case such Court or Judge may impose such terms as to 
costs or otherwise as shall be just. 

See, generally, Execution, Vol. XXI., pp. 424, 
Nos. 69 et seq. 

Lapse of six years.] — See Sect. 21, ante. 

Change of parties — By death.] — See Execution, 
Vol. XXI., pp. 426, 427, Nos. 65-80. 

Equitable execution.]— Execu- 
tion, Vol. XXL, pp. 664, 665, Nos. 2448, 2450. 

2662. Charging order against executor 

— Effect of leave to issue execution against 
executor.] — Under the Judgments Act, 1838 
(c. 110), 8. 14, there is no power after the death of 
a judgment debtor to make a charging order against 
his executor in respect of a judgment debt of the 
deceased, unless in some way judgment has been 
first obtained against the executor. 

Queere : whether such a judgment can be 
obtained under the present practice. 

Leave given under r. 23 of Ord. XLII. to issue 
execution against the executor of a deceased judg- 
ment debtor does not operate as a judgment against 
the executor : it dispenses with the necessity of 
recovering judgment against him & consequently 
does not satisfy the requirements of sects. 14 & 16 
of the Judgments Act, 1838 (c. 110). — Stewart v. 
Rhodes, [1900] 1 Ch. 386 ; 81 L. T. 807 ; 48 W. R. 
233 ; 44 Sol. Jo. 196. 

2663. Whether representative should 

be Joined as party.] — The executor of a creditor 
who has obtained final judgment is not entitled 
to issue a bankruptcy notice against the judgment 
debtor, unless he has obtained leave from the 
court, under r. 23 of Ord. XLII. to issue execution 
on the judgment. Under the Bankruptcy Act, 
1883, s. 4 (1) (g) {see, now. Bankruptcy Act, 1914 
(c. 69), s. 1 (1) (g)), the creditor who issues a 
bankruptcy notice must be in a position to issue 
execution on the judgment. 

It is not necessary, under the present practice, 
that the executrix should bo made a party to the 
record by scire facias, but she can obtain leave 
to issue execution on the judgment. In my opinion 
her proper course is to obtain leave to issue execu- 
tion on the judgment, even if she does not desire i 


actually to issue it ; she will then be a creditor, 
or must be treated as a creditor, who has obtained 
a final judgment within the meaning of sub- 
sect. 1 {g) (Cotton, lj.Z.).—Re Woodall, Ex p. 
Woodall (1884), 13 Q. B. D. 479, 483; 63 
L. J. Ch. 966 ; 60 L. T. 747 ; 32 W. R. 774 ; 1 
Morr. 201, C. A. 

2664. Death of one of successful defen- 

dants.] — In an action for libel brought against 
ceitain persons, judgment was given for defts. 
with costs : — Held : the fact that one of the 
successful defts. had died since the judgment did 
not require the survivors to obtain the leave of 
the court before they could enforce the judgment. 
— ^Bundy V . Motor-Cab Owner Drivers’ Assocn. 
(1030), 143 L. T. 334 ; 46 T. L. R. 422. 

-.] — See, also. Part XXI., ante. 

Bankruptcy — Whether applicant for leave 

must be made a party.] — Bee Bankruptcy, Vol. V., 
p. 1020, Nos. 8331, 8332. 

2666. .] — Be Woodall, Ex p. 

Woodall, No. 2663, ante. 

Assignment.] — See Choses in Action, 

Vol. VIII., p. 484, Nos. 624-627; Execution, 
Vol. XXI., p. 427, Nos. 81, 82. 

2666. .] — This is an application under 

Ord. XLII., r. 23, by an assignee of a judgment 
which was obtained in pursuance of an order by 
consent. . . . Now, in aU probability, the creditor 
in this case knew of the flaw in his title & assigned 
it to the present assignee, who applies to the court 
for leave to issue execution on the judgment. . . . 
BLe must come to the court for leave to enforce 
his judgment ; & the court is not bound morally 
to give leave to issue execution on it directly in 
the teeth of the statute & which judgment could 
be avoided immediately after the leave to issue 
execution on it was granted (Bowen, L.J.). — 
Jones v. Jaggar (1886), 54 L. T. 731, D. C. 

2667. County Court Rules.] — ^By 

C. C. R., Ord. XXV., r. 9, where any change has 
taken place after judgment by death or otherwise 
in the parties entitled to take proceedings to enforce 
the judgment, the party alleging himself to be 
entitled to execution must apply to the judge or 
registrar for leave to issue execution accordingly. 

An assignee of a judgment debt took out a 
judgment summons under sect. 6 of the Debtors 
Act, 1869 (c. 62), in the name of the judgment 
creditor, without having previously obtained leave 
under the above rule. The county court judge 
refused to make any order, on the ground that an 
assignee of a judgment debt was not entitled to 
apply on a judgment summons. On appeal : — 
Held : the assignee of the judgment having failed 
to comply with Ord. XXV., r. 9, the county court 
judge had no jurisdiction to hear the summons. — 
East End Bfjnefit Building Society v. Slack 
(1891), 60 L. J. Q. B. 369, D. 0. 

2668. Mercantile Law Amendment 

Act, 1866 (c. 97), s. 6.] — ^Anyhow, if he had 
assigned the judgments it appears to me that 
execution could not have been issued without the 
leave of the court, there having been a change in 
the persons entitled to the benefits of the judgments 
(Parker, J.). — Dale v. Powell, Powell v. 
Dale & Hood (1911), 105 L. T. 291, 292. 

2669. Assi^ment of part of Judgment 

debt.] — That I think is in accordance with Forster 
V. Baker, [1910] 2 K. B. 636, to which my attention 
has been called by Scrutton, L.J., where this court 
held that, as the original judgment creditor could 
only issue a si^le execution upon his judgment, & 
could not split up the judgment debt & issue 
separate executions upon the different parts, he 
could not give to an assignee of a part of the 
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judgment debt a right which he did not himself 
possess. The principle of that case seems to me 
to apply to the present, because by means of a 
receiver the applt. is here attempting to do what 
the Court of Appeal in that case said could not be 
done — namely, split up his judgment into different 
parts & issue separate executions upon the different 
interests in the property (Lord Sterndale, M.R.). 
— itOTHSCHiED V. Fisher, [1920] 2 K. B. 243, 262 : 
89 L. J. K. B. 621 ; 123 L. T. 188. C. A. 

2670. Change in constitution of Judgment 

creditor — Retirement of partner.] — ^Where a firm 
consisting of several members has recovered in the 
firm name judgment against a debtor, the fact that 
a member has since retired from the firm does not 
render it necessary that the firm should obtain 
the leave of the court under Ord. XLII., r. 23, in 
order that a bankruptcy notice may be issued in 
the name of the firm, & a bankruptcy petition 
presented in that name. — Re Hili., Ex p. Holt &; 
Co., [1921] 2 K. B. 831 ; 90 L. J. K. B. 734 ; 126 
L. T. 736 ; [1921] B. & C. R. 12, D. C. 

Change in civil status of Judgment debtor.] 

— See Execution, Vol. XXI., p. 427, Nos. 83, 84. 

Judgment of assets in future.] — See Execution, 
Vol. XXIV., pp. 743, 744, Nos. 7709-7718, 7762. 

Execution against shareholders, etc., on Judg- 
ment against company.] — See Companies, Vol. X., 
pp. 1121, Nos. 7875 et seg. 

Railway Companies Act, 1867 (c. 27).] — 

See Railways, Vol. XXXVIII., pp. 378, Nos. 762 
et aeq. 

2671. High Court order for Judgment debt to be 
paid by instalments — Execution for instalments 
due & unpaid — Execution Act, 1844 (c. 96), s. 61.] 

— WooDHAM Smith v, Edwards, No. 2672, post. 

How leave obtained.] — See Execution, Vol. 
XXI., p. 428, Nos. 89-91. 

Whether Judge has discretion.] — See Com- 
panies, Vol. X., pp. 1121, 1122, Nos. 7877, 7881- 
7883 ; Execution, Vol. XXI., pp. 416, 417, 419, 
424, Nos. 6, 6, 20-22, 69-63. 


Sect. 23.— ORDERS MAY BE ENFORCED LIKE 
JUDGMENTS. 

R. S. C., Ord. XLII., r. 24. Every order of the Court or a 
Judge In any cause or matter may he enforeed against all 
persons bound thereby In the same manner as a judgment to the 
same effect. 

Judgments & orders defined.] — See Judgments, 
Vol. XXX., pp. 121, Nos. 1 et seq. 

Final Judgments & orders.] — See Bank- 
ruptcy, Vol. IV., pp. 90, Nos. 813 et seq. 

2672. Power to direct issue of charging order — 
Arrears of instalments ordered on Judgment debt.] — 
Where judgment has been recovered in the High 
Court for a sum of money, & an order has been 
made by the judge in bankruptcy under sect. 5 
of the Debtors Act, 1869 (c. 62), for payment of 
the judgment debt by instalments, execution 
[charging order] may issue under Ord. XLII., 
r. 24, for the amount of instalments which have 
become due & are unpaid. 

Semble, the power to order the issue of execution 
as provided by sect. 61 of the Execution Act, 1844 
(c. 96), can be exercised by any judge of the High 
Court & is not confined to the judge in bankruptcy. 
— ^WooDHAM Smith v. Edwards, [1908] 2 K. B. 
899 ; 77 L. J. K. B. 1066 ; 99 L. T. 710 ; 24 
T. L. R. 864 ; 62 Sol. Jo. 680 ; 16 Mane. 322, C. A. 

2678. Balance order In winding up of company — 
Effect on action for payment of calls on shares.] — 
Held: (by Kjqkbwich, J.) that an action to 


enforce a balance order for calls made before or in 
the winding up of a limited company cannot be 
maintained. 

Held: (by Kekbwich, J., & by the Court of 
Appeal) that where calls have been made before 
the winding up, &, after the vtoding up, the com- 
pany brings an action, on a writ specially indorsed, 
for payment of those calls, that action may be 
maintained notwithstanding that a balance order 
has been made in the winding up for the amount 
of the calls ; the right of action in respect of the 
calls as an original debt not being merged in or 
destroyed by the balance order. A balance order 
is not a judgment.’* — Westmoreland Green & 
Blub Slate Co. v. Feilden, [1891] 3 Ch. 16 ; 60 
L. J. Ch. 680 ; 65 L. T. 428 ; 40 W. R. 23 ; 7 
T. L. R. 585, C. A. 

Enforcement of order by action.] — See Judg- 
ments, Vol. XXX., p. 169, Nos. 376-389. 

2674. Balance order on winding up of 

company.] — Westmoreland Green & Blue 
Slate Co. v. Feilden, No. 2673, ante. 

Order for costs or damages in Divorce 

Court.] — See Husband & Wipe, Vol. XXVII., 
pp. 444, 445, 641, 547, Nos. 4678-4680, Nos. 
5904, 6989-5091. 

Application in Superior Court to enforce 

county court Judgment .] — See County Courts, 
Vol. XTII., p. 511, Nos. 602-604. 

2675. Application in county court to en- 

force High Court Judgment.] — The action in the 
county court was brought on the High Court 
judgment. . . . Sect. 63 [of County Courts Act, 
1888 (c. 43)] applies & the county court judge had 
no jurisdiction to try the case (Lush, J,). — 
Oheetham V. Hollingworth, [1914] W, N. 25, 
D. C. 

Order for alimony or maintenance.] — See 

Execution, Vol. XXIV., p. 633, Nos. 6600, 6601. 

2676. Court making order having no means 

of enforcing it — Order of consistory court for 
costs.] — Where deceased had committed contempt 
by neglecting to pay costs under an order of 
the Consistory Court of Chelmsford, it was held 
that an action lay against the administrator of 
his estate, enforceable by execution against the 
testator’s estate in the ordinary way . — Re Naters, 
Ainger V. Naters (1919), 88 L. J. Ch. 521 ; 122 
L. T. 154 ; 83 J. P. 266 ; 63 Sol. Jo. 800. 

2677. Judgment or order against trade 

union — Action against trustees.] — If a judgment or 
order in that form is for the payment of money, it 
can . . . only be enforced against the property 
of the trade union <fe . . . to reach such property 
it may be necessary to sue the trustees (Lord 
Lindley). — Tape Vai^ Ry. Co. v. Amalgamated 
Society op Ry. Servants, [1901] A. C. 426, 445; 
70 L. J. K. B. 905 ; 60 W. R. 44, H. L. 


Sect. 24.— ENFORCEMENT OF AWARDS MADE 
UNDER TREATY OF PEACE ACTS. 

R. S. C., Ord. XLII., r. 24A. (1) Any application for leave to 
enforce an award of the Mixed Arbitral Tribunals under the 
Treaty of Peace Act, 1919, in the same manner as a judgment 
or order to the same effect pursuant to the Treaties of Peace 
Orders (Amendment) (No. 2) Order, 1928, and the other Orders 
therein referred to shall be made by summons. 

(2) The summons shall be intituled 

In the Matter of the Treaty of Peace Act, 1919, 
and 

In the Matter of the Treaties of Peace Orders (Amend- 
ment) (No. 2) Order, 1923, and the other Orders 
therein referred to, 

and 
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Sect, 24. — Enforcement of awards made under Treaiy 
of Peace Acts, Sects, 25, 26, 27, 28, 29 A: 30.] 

In the Matter of an Award of the Mixed Arbitral 


Tribunal at , dated the day of 

102 

and 

In the Matter of A. B. of [naming the 


party against whom it is sought to enforce the award]. 

(3) The Bummons shall be an originating sumtnons and 
(unless otherwise ordered by a Judge or Master) shall be served 
on the party against whom It is sought to enforce the award In 
the same manner as a writ of summons is required to be served. 
The party served shall not be required to enter any appearance 
thereto, 

R. S. C., Ord. XLII., r. 24B. (1) Any application for leave 
to enforce an award of the Mixed Arbitral Tribunal under the 
Treaty of Peace (Turkey) Act, 1924, in the same manner as a 
judgment or Order to the same effect pursuant to the Treaty of 
Peace (Turkey) Order, 1024, shall be made by summons. 

(2) The summons shall be intituled : * In the matter of the 

Treaty of Peace (Turkey) Act, 1924, and in the matter of the 
Treaty of Peace (Turkey) Order, 1924, and in the matter of an 
award by the Mixed Arbitral Tribunal at Constantinople dated 
the day of , and in the matter of A. B. 

of (name of party against whom it is sought to 

enforce the award).' 

(3) The summons shall be an originating summons, and 
(unless otherwise ordered by a Judge or Master) shall be served 
on the party against whom it is sought to enforce the award in 
ttie same manner as a writ of summons is required to be served. 
The party served shall not be required to enter any appearance 
thereto. 


Sect. 25.~^EOT’ORaEMENT OF ORDER BY OR 
AGAINST PERSON NOT A PARTY. 

R. S. C., Ord. XLII., r. 26. Any person not being a party to 
a cause or matter, who obtains any order or in whoso favour 
any order is made, shall be entitled to enforce obedience to such 
order b> the same process as if he \Nere a party to sucli cause or 
matter ; and any person not being a party to a cause or matter, 
against whom obedience to any judgment or older may be 
enlorced, shall be liable to the same process for enforcing 
obedience to such judgment or order as it he were a party to such 
cause or matter. 


Sect. 26.— FACTS ARISING TOO LATE TO BE 
PLEADED. 

R. S. C., Ord. XLII., r. 27. No proceeding by audita querela 
shall hereafter be used ; but any party against whom judgment 
has been given may apply to the Court or a Judge for a stay of 
execution or other relief against such judgment, upon the ground 
of facts which have arisen too late to be pleaded ; and the 
Court or Judge may give such relief and upon such terms as 
may be just. 


Sect. 27.— PRESERVATION OF EXISTING RIGHTS 
TO ENFORCE JUDGMENT. 

R. S. C., Ord, XLII., r. 28. Notldng in this Order shall take 
away or curtail any right heretofore existing to enforce or give 
effect to any judgment or order in any manner or against any 
person or property whatsoever. 

Recognition of foreign Judgments.] — See Con- 
flict OP Laws, Vol. XI., pp. 444, Nos. 1029 et seq. 

Extension of Judgments within the United 
Kingdom.] — See Conflict of Laws, Vol. XI., 
pp. 469-471, Nos. 1242-1252. 

2678. Garnishee order in England on 

Scottish Judgment.] — Judgment for a sum of 
money which was obtained in an action in Scotland 
was extended to England under the Judgments 
Extension Act, 1868 (c. 54), & the judgment 
creditor served a garnishee order nisi on a firm 
who owed a debt in England to the judgment 
debtor. 


After the service of the garnishee order nist 
the whole estate of the judgment debtor was 
sequestrated imder the Scottish bankruptcy law 
& transferred wherever situated to the appellant 
as trustee for the creditors, with power to recover 
all estates, debts, or money due to the judgment 
debtor. In an interpleader issue in England 
between the trustee & the judgment creditor as to 
their respective claims to the garnished debt : — 
Held : the judgment creditor had by the service 
of the garnishee order nisi obtained an attachment 
in England before the date of the sequestration, & 
the Scottish Court had no power to interfere with 
his claim. — Galbraith v, Grim;8Haw, [1910] A. C. 
508 ; 79 L. J. K. B. 1011 ; 103 L. T. 294 ; 54 
Sol. Jo. 634 ; 17 Mans. 183, H. L. 

2679. Order made in English winding up — 

Enforcement in Scotland.] — Motion to stay execu- 
tion pending appeal refused, on the ground that, 
having regard to sect. 122 of the Companies Act, 
1862 [now Companies Act, 1929 (c. 23), s. 223], 
there was no difficulty in enforcing in Scotland an 
order made in England in the winding up of a 
company, & there being no other special circum- 
stances in the case. — Re Queensland Merc antile 
Agency Co. (1891), 61 L. J. Ch. 48. 

Removal of causes from inferior courts.] — See 
County Courts, Vol. XIII., pp. 476, 483, 543-551, 
Nos. 253, 325, 968-1077 ; Crown Practice, 
Vol. XVI., pp. 398, Nos. 2419 et seq,; Mayor’s 
Court, Vol. XXXIV., pp. 536-537, Nos. 95-115. 

2680. County courts — Fitness of removal.] 

— In a motion for a writ of prohibition to a county 
court judge to refrain from further proceeding 
in a case in which tolls were claimed for reconveying 
empty trucks & it was suggested that “ title to 
tolls ” arose, it vas stated by the court that if a 
second action were brought on similar facts, it 
would probably be a fit case for removal by 
certiorari for the consideration of a superior court. 
— Hunt v. Great Northern Ky. Co. (1851), 2 
L. M. & P. 268, 271 ; 10 C. B. 900 ; Cox, M. & H. 
447 ; 20 L. J. Q. B. 349 ; 17 L. T. O. S. 54, 63 ; 
15 3. P. 274, 400 ; 138 E. II. 356. 

2681. Local prejudice.] —The 

affidavits show that it would be unsatisfactory 
that the cause should be tried in the immediate 
neighbourhood & that, in fact, a trial there would 
be unfair to the deft. . . . The case should, there- 
fore, not be tried in the county court. It has been 
suggested that it should be tried at assizes. The 
deft, has undertaken to pay, whether he wins or 
loses, aU the extra cost incurred by taking the 
action from the county court to the assizes (Lord 
Esher, M.R.). — Bates v, Warner (1889), 5 
T. L. R. 582, G. A. 

2682. Mayor’s Court — Failure of defendant 

to prosecute action In High Court — Writ of pre- 
cedents.] — When a cause has been removed from 
an inferior court by habeas corpus at the deft.’s 
instance, &; no further step taken on either side for 
a year, the pltf . may apply ex parte for a procedendo 
to issue imless bail in this court be given within 
four days ; & the bail below cannot move to set 
aside such procedendo when issued, until they or 
the deft, have put in bail in this court. — Blanchard 
V, De la Crouee (1847), 9 Q. B. 869 ; 16 L. J. 
Q. B. 181 ; 8 L. T. O. S. 536 ; 11 Jur. 283 ; 115 
E. R. 1508. 

Change of venue to other coimty court.] — See 
County Courts Act, 1888 (c. 43), s. 85. 

2683. Inferior court— Failure of plaintiff 

to prosecute action In High Court.] — If a cause be 
removed, by deft, by Mbeas corpust out of an 
inferior court, pltf. is not bound to declare in the 
court above if he has taken no other steps than 
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compelling the deft, to put in & justify bail there. — 
Clack v. Dixon (1814), 3 M. & S. 93 ; 105 E. B. 
646. 

Removal o! Judgments from inferior courts.] — 

See Crown Practice, Vol. XVI., pp. 433, 478, 
479, Nos. 2934-2940, 3598-3006, & County 
Courts, Vol. XIII., p. 511, Nos. 002-604. 

Appeal.] — See County Courts, Vol. XIII., 

p. 507, No. 670. 


Sect. 28.-~ORDER OF ISSUE OF WRITS. 

R. S. C., Ord. r. 29. Notliing in this Order shall affect 

the order in which writs oi execution may be Issued. 

What subsequent writs may be issued.]— iSee 
Execution, Vol. XXI., pp. 837, Nos. 200 et seq, 

2684. Elegit as bar to other modes of execution.] 

— This writ is called an elegit, because the pltf. 
or conusee has made his election to sue out 
execution of the land itself which is given by this 
statute, instead of the common law execution of 
the goods by . . . 

Indeed it was formerly holden, that the bare 
entry of a prayer in the elegit upon the roll, was 
a bar to all other executions ; for the pltf. or 
conusee, having made his election to take this 
remedy, had precluded himself from resorting to 
any other kind of execution. . . . But on further 
consideration of the Statute of Westminster 2, 
it was adjudged that an award of an elegit on the 
roll should be no longer a bar to an exc‘cution by 
capias ad salisfaciendurni or fieri facias, but only 
the sheriffs return, that he liad deliverc‘d land 
according to the exigence of the writ. . . . 

The reason why a capias ad satisfaciendum, or 
fieri facias, cannot be sued out, after the sheriff 
has delivered the land, seems to be, because when 
an elegit is extended upon the land of the deft., & 
returned & filed, it is considered in law as a full 
satisfaction & end of the suit. — Underhill v. 
Deverkux (1069), 2 Wms. Saund. 08, 68c, 08d, 
68e ; 85 E. R. 698. 

2685. .] — A judgment creditor having taken 

his remedy by writ of elegit against the lands of 
his debtor is for the future shut out from all other 
remedies except other writs of elegit. — Mackley 
V. Smith (1856), 4 W. R. 511 ; 27 L. T. O. S. 122. 

Priority as between High Court & county court 
executions.] — See County Courts Act, 1888 (c. 43), 
s. 152. 


Sect. 29.— NON-COMPLIANCE WITH MANDAMUS’ 
INJUNCTION OR JUDGMENT FOR SPECIHC 
PERFORMANCE. 

R. S. C., Ord. XLIL, r. 30. If a mandamus, granted in an 
action or otherwise, or a mandatory order, injunction, or judg- 
ment for the specifle performance of any contract be not com- 
plied with, the Court or a Judge, besides or Instead of pro- 
ceedings against the disobedient party for contempt, may direct 
that the act required to be done may be done so far as practicable 
by the party by whom the judgment or order has been obtained 
or some other person appointed by the Court or Judge, at the 
cost of the disobedient party, and upon the act being done, the 
expenses incurred may be ascertained in such manner as the 
Court or a Judge may direct, and execution may issue for the 
amount so ascertained, and costs. 

2686. Whether undertaking Included.] — ^At the 

trial of an action for specific performance of an 
agreement to make a road, the deft, gave an 
undertaking that he would complete the road in 
question. An order was subsequently made fixing 
a date by which the road was to be completed. 


This not having been done, the pltf. moved, imder 
Ord. XLII., r. 30, for an order that he might be 
at liberty to complete the road himself at the cost 
of the deft. ; — Held : the case did not fall within 
the rule ; but, nevertheless, the court would enforce 
the undertaking by permitting the pltf. to do the 
works, with liberty to apply that the deft, should 
pay the expenses so incurred in completing the 
road. — Mortimer v. Wilson (1885), 33 W. R. 
927. 

2687. Rectification of company’s register to 
show transfer of shares — Production of books by 
company’s solicitors.]— Shares belonj^g to an 
alien enemy wore after the declaration of war 
vested in the Public Trustee & sold by him. A 
four-day order was obtained, directing the company 
to rectify the register of members, but that order 
was not complied with. The solicitors to the 
company stated in correspondence that they had the 
books of the company, but that aU the directors 
& secretary had resigned : — Held : the Public 
Trustee was entitled to an order to carry out the 
transfer of the shares, & while no order was made 
on the solicitors of the company to produce the 
books in their custody for that pm'pose on the 
motion, the couri intimated that nothing ought 
to be done by them to obstruct the carrying out 
of the order. — Re Manihot Rubber Plantations, 
Ltd. (1919), 63 Sol. Jo. 827. 

Execution of deeds by order of court.] — See 
Deeds, Vol. XVIL, pp. 210, 217, Nos. 288-299. 


Sec t. 30.— ENFORCEMENT OF JUDGMENT AGAINST 
CORPORATIONS. 

R. S. C., Ord. XLII., r. 31. Any judgment or order against a 
fornorat Ion wilfully disobeyed may, by leave of the Court or a 
Judge, In* enforced by sequestration against tho corporate 
propel ty, or by attachment against the directors or other 
officers thereof, or by writ of B('qiicstration against their 
piopcrty. 

Liability of corporations to execution.] — See 

Execution, Vol. XXT., p. 423, Nos. 48-51. 

2688. Unprotected property & surplus lands 

of railway company.] — Sect. 23 of the Railway 
Companies Act, 1807 (c. 127), does not give to 
creditors of a railway company in respect of 
mortgages, bonds, or debenture-stock, any lien 
or charge which they did not possess before the 
Act, so as to entitle them to payment in priority 
out of the proceeds of surplus lands of the company, 
which have been sold on the application of the 
judgment creditors of the company. —Re Hull, 
Barnsley & West Riding Junction Ry. Co. 
(1888), 40 Ch. D. 119 ; 58 L. J. Ch. 205 ; 59 
L. T. 877 ; 37 W. R. 146 ; 5 T. L. R. 84, C. A. 

Writ of elegit.] — See Execution, Vol. 

XXI., p. 665, Nos. 1406-1409. 

Writ of sequestration.] — See Execution, 

Vol. XXI., pp. 691, 693, Nos. 1721-1723, 1740- 
1750. 

Disobedience to injunctions by 

corporate bodies.] — Sec Companies, Vol. IX., 
p. 079, No. 4628; Corporations, Vol. XIII., 
pp. 426, 427, Nos. 1499-1600 ; Execution, 
Vol. XXI., pp. 424, 693-594, Nos. 69, 1740-1750 ; 
Injunction, Vol. XXVIII., pp. 625, 628, 529, 
Nos. 1337-1339, 1354, 1355, 

2689. .] — ^After two demolition 

orders made by the defts. in respect of insanitary 
dwellings of the pltf. had become operative, the 
pltf. applied to the defts. under sub-sect (3) of 
sect. 18 of the Housing, Town Planning, etc., Act, 
1909, to postpone the operation of the orders. 
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Sect, 30. — Enforcement of judgment against corpora- 
iions. Sects, 31 cfe* 32 ; Sub^sects, 1 2.] 

& submitted further plans & specifications of 
works which her advisers alleged would when 
executed make the dwellings fit for human habita- 
tion. The defts. considered it useless to consider 
the plans & specifications after the orders had 
become operative, & intimated that the demolition 
must proceed. Thereupon the pltf. brought an 
action against them & obtained judgment restrain- 
ing them from enforcing the demolition orders 
until they had heard A deteimined according to 
law the pltf.’s application under the section. The 
defts. then appointed a sub-committee to inspect 
the dwellings & consider the plans & specifica- 
tions & repoit, & on the report informed the pltf. 
that the dwellings could not be made fit for human 
habitation & that the demolition must proceed, & 
did not comply with the pltf.’s request for informa- 
tion in what respect the plans & specifications did 
not meet their requirements. On motion by the 
pltf. for a writ of sequestration against the pro- 
perty of the defts. because they had not obeyed 
the judgment : — Held : the motion must be dis- 
missed, for that, on tlie evidence, the defts. had 
heard & determined the pltf.’s application accord- 
ing to law. — Broadbent v, Rotherham Corpn. 
(No. 2) (1918), 87 L. J. Ch. 308 ; 118 L. T. 745; 
82 J. V, 141 ; 02 Sol. Jo. 451 ; 10 L. G. R. 367 

Writ of attachment.] — See Corporations, 

Vol. XIII., pp. 410, 426, Nos. 1494-1497. 

Liability of officers of corporation — Writ of 
attachment.] — See Corporations, Vol. XIII., 
p. 426, Nos. 1492-1493. 

Enforcement of undertaking.] — See 

Contempt, Vol. XVI., p. 40, Nos. 485, 486. 


Sect. 31.— ENFORCEMENT OF AWARD. 

R. S. C., Ord, XLIL, r. 31 A. An award may with the leave of 
the Court or a Judge, and on such terms as may be just, be 
enforced at any time though the time for moving to set it aside 
has not elapsed. 

2690. Enforcement by specific performance.] — 

A decree of specific performance can in some cases 
appropriately be granted in order to carry out the 
terms of an award. Such decrees may be made, 
e.g, when the award directs the conveyance of 
land or the like (McCardie, J.). — Selby v. Whit- 
bread & Co., [1917] 1 K. B. 736, 753 ; 86 L. J. 
K. B. 074 ; 116 L. T. 090 ; 81 J. P. 166 ; 33 
T. L. 11. 214 ; 15 L. G. R. 279. 

SeCi generallyy Arbitration, Vol. II., pp. 667, 
Nos. 1980 et seq, 

.] — See, also, Arbitration, Vol. II., pp. 

583, 584, Nos. 2160-2184. 

Workmen’s Compensation Act, 1925 (c. 84), 
s. 23.] — See Master & Servant, Vol. XXXIV., 
pp. 447, 448, Nos. 3600-3669. 

2691. Arbitration Act, 1889 (c. 49), s. 12— Effect 
of section — Immunity of sovereign state.] — Sect. 12 
of the Arbitration Act of 1889 (c. 49), involved 
merely a change of procedure. The award may 
under it, by leave of the coui’t, be enforced a^ if 
it were a judgment. Application must be made 
to the court for leave, & it appears to me that, on 
such an application, if the other party to the 
award is a sovereign state, that party might assert 
its immunity from process & that the court would 
be bound to refuse leave unless the objection had 
been waived (Viscount Finlay). — Duff De- 
velopment Co., Ltd. v, Kelantan Government, 


[1924] A. 0. 797, 818 ; 93 L. J. Ch. 343 ; 131 
L. T. 676 ; 40 T. L. R. 666, H. L, 

2692. Application of section — ^Effect of 

Agricultural Holdings Act, 1889 (c. 61), s. 22 — 
Claim by landlord for improvements.] — ^An out- 
going tenant of a farm gave due notice of intention 
to claim from the lessor compensation for im- 
provements under the Agricultural Holdings 
(England) Act, 1883 (c. 61), & the lessor gave due 
notice of intention to counterclaim against the 
tenant for breaches of covenant. After the 
expiration of the time for giving notices of claim 
prescribed by the Act, botli parties gave notices 
of further claims, some of which were in respect 
of matters not within the Act. Referees & an 
umpire having been appointed in pursuance of 
the Act, before the reference proceeded, an agree- 
ment in writing was made between the parties by 
which aU matters in difference as stated in the 
claims &> coimtcrclaims were referred to the 
referees & umpire already appointed under the 
Act, & it was agreed that all the said matters 
should be dealt with in one awai*d only of the 
said referees or umpire. The referees disagreeing, 
the umpire made an award by which he found 
that a certain amount was due from the lessor to 
the tenant, & a larger amount was due from the 
tenant to the lessor, & awarded that the tenant 
should pay the balance to the lessor. The amount 
not being paid : — Held : that leave might be given 
to the lessor to enforce the award in the same 
manner as a judgment or order to the same effect 
under sect. 12 of the Arbitration Act, 1889 (c. 49). 
—Re Lloyd & Tooth, [1899] 1 Q. B. 659 ; 68 
L. J. Q. B. 376 ; 80 L. T. 394, C. A. 

2693. When application for leave refused 

— Where validity of award questioned.] — Wliere 
there is no objection to an award or where the 
objection raised is one which can easily be disposed 
of, the summary procedime provided by sect. 12 
of the Arbitration Act, 1889 (c. 49), is prompt & 
convenient ; but where there are matters wldcli 
may gravely affect the validity of the award or 
the right to proceed under it, it is proper that they 
should be dealt with by an action in which the 
facts can be fully ascertained, & no order under 
the section should be made giving leave to proceed 
summarily under the award . — Re Boks & Co. & 
Peters, Rushton A Go., Ltd., [1919] 1 K. B. 
491 ; 88 L. J. K. B. 351 ; 120 L. T. 516, C. A. 

2694. .] — The form of building con- 

tract issued by the Royal Institute of British 
Architects provides, by Condition 31 in the 
Schedule thereto, that should the building owner 
not pay the builder any sum certified by the 
architect within the time limited by the contract, 
the builder is to be at liberty to determine the 
conti’act & recover from the building owner 
payment for all work executed. Condition 32 
provides that in case any difference shall arise 
between the building owner & the builder as to 
the construction of the contract or as to any 
matter arising thereunder, such difference is to 
be referred to arbitration, but that “ such reference 
. . . shall not be opened imtil after the com- 
pletion of the works.” 

During the progress of certain works which were 
being carried out under a building contract in the 
above form the budding owner neglected to pay 
to the builder a sum certified by the architect 
within the stipulated time, & thereupon the 
builder determined the contract under Con- 
dition 31. The builder commenced arbitration 
proceedings while the contract works were still 
uncompleted, the arbitrator made an award in 
his favour for the money due to him under the 
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contract : — Held : the validity of the award was 
sufficiently doubtful to render it improper to 
enforce it summarily. — S mith v, Mabtin, [19261 1 
K. B, 746 ; 94 L. J. K. B. 646 ; 133 L. T. 196, 

0. A. 

2695. Appeal — From Judge In chambers to 

Court of Appeal — Order granting leave to revoke 
submission.] — An appeal from a judge at chambers 
refusing leave to revoke a submission to arbitra- 
tion is in a matter of practice & procedure, & 
therefore lies to the 00014) of Appeal & not to a 
Divisional Court. — Simbro Trading Oo., I^d. 
V, POSOGRAPH (I’ARENT) CORPN., LtD., [1929] 2 

K. B. 266 ; 98 L. J. K. B. 631 ; 141 L. T. 396 ; 
73 Sol. Jo. 384, C. A. 

2696. Cross-examination of arbitrator.] — By a 

policy of insurance against fire on business 
premises an insurance company agreed to pay to 
the insured in the event of damage by fire to their 
property on account of annual net profit an agreed 
percentage on the amount by which the turnover 
in each month after the fire should in consequence 
of the fire be less than the turnover for tlie corre- 
sponding month of the year preceding the fire. 
The policy further provided that the amount of 
all losses under the policy should be assessed by 
the insured’s auditors. During the currency of 
the policy property of the insured was damaged 
by fire. The auditors gave certificates stating 
the difference between the turnover for the months 
after & the corresponding months in the year 
before the fire, & the percentage payable. An 
arbitration was held to determine tlie amount 
payable under the policy. The auditors’ certifi- 
cates were put in evidence & a member of the firm 
of auditors was called as a witness by the insured 
& stated that when he gave the certificates he 
was satisfied that tlie losses of turnover stated 
therein were in fact sustained in consequence of 
the fire : — Held : that the assessments of the 
auditor were conclusive evidence of the amount 
of the loss recoverable under the policy unless it 
were shown that the auditor had misdhected 
himself in point of law or had omitted to take 
into consideration some material fact ; that 
the auditor might be cross-examined, & the 
insurance company might call direct evidence to 
show that the auditor had omitted to take into 
consideration the fact that the losses of turnover 
were wholly or in part due to other causes tlian 
the fire, but not to show that the auditors’ con- 
clusions of fact were erroneous. — Becker & Co. 
v. North British & Mercantile Insurance Co., 
[1916] 3 K. B. 277 ; 84 L. J. K. B. 1813 ; 113 

L. T. 827, D. C. 


Sect. 32.— DISCOVERY IN AID OF EXECUTION. 

SuB-BECT. 1 . — Oral Examination of Debtor. 

R. S, C., Ord. XLll., r. 82. When a judgment or order is for 
the recovery or payment ot money, the party entitled to enforce 
it may apply to the Court or a Judge for an order that the debtor 
liable under such Judgment or order, or In tlie <*ase of a corpora- 
tion that any officer thereof, bo orally examined, as to whether 
any and what debts are owing to the debtor, and whether the 
debtor has any and what other property or means of satisfying 
the judgment or order, before a Judge or an oflfleer of the Court 
as the Court or Judge shall appoint ; and the Court or Judge 
may make an order for the attendance and the examination of 
such debtor, or of any other person, and for the production of 
any books or documents. 

r. 33. In case of any Judgment or order 

other than for the recovery or payment of money, if any difficulty 
shall arise In or about the execution or enforcement thereof, any 
party interested may apply to the Court or a Judge, and the 
Court or Judge may make such order thereon for the attendance 
and examination of any party or otherwise as may be Just. 


See, generally, Discovery, Vol. XVIII., pp. 42 
et aeq. ; Execution, VoL XXI., Part VI., pp. 674 
et aeq. 

Forms of orders for examination.] — See Appendix 
K., Nos. 38, 46a, 46, Yearly Supreme Court 
Practice. 

Judgment for payment of money — ^Examination 
of married woman as to separate estate — County 
court.] — See County Courts, Vol. XIII., p. 614, 
No. 636. 

Respondent evading service.] — See Con- 
tempt, Vol. XVI., pp. 64, 66, Nos. 688-607. 

Conduct money.] — See Executors, Vol. 

XXI., p. 279, Nos. 3460-3461 ; Husband & Wife, 
Vol. XXVII., pp. 544, 545, Nos. 6963, 6954. 

2697. Examinations in Chancery Division.] 

— Pltfs. had taken steps to levy execution under a 
writ of fi, fa. on certain furniture, as being chattels 
belonging to one deft., A., & had obtained an 
order on the other deft., B., under Ord. XLII., 
r. 32, to attend before one of the examiners to be 
examined as to his property. An order was made 
on the first deft., A., to attend before the examiner 
to he examined as to his property. — Hamilton v. 
Bhooden, [1891] W. N. 14. 

2698. Examinations in Divorce Division.] — 

The provision of Ord. XL!., r. 5 — that every order 
requiring any jierson to do an act thereby ordered, 
shall state the time within which the act is to be 
done — is not sufliciently complied with if no time 
is stated in the order, but an appointment is 
subsequently made by the registrar & appears in 
an endorsement made on the oi'der. 

Where, therefore, an order made by the Divorce 
Division for the attendance of a husband before 
on<‘ of the registrars for the purpose of being 
examined as to his means contained the defect 
above referred to, it was held that a writ of 
attachment against him for contempt of court in 
failing to attend the ap])ointment before the 
registrar was wrongly issued. — Townend v, 
Townend (1905), 93 D. T. 680 ; 22 T. L. K. 60 ; 
50 Sol. Jo. 42, C’. A. ; subsequent proceedings, 22 
T. L. R. 128, C. A. 

Judgment where no payment of money involved 
-Examinations in Divorce Division.] — See Hub- 
band & Wife, Vol. XXVII., p. 434, Nos. 4433, 
4434. 


SuB-BEtT. 2 . — Impounded Documents. 

R. S. C., Ord. XLII., r. 33 a. Impounded dorunieuts while in 
tlie (•Ubtod> of tl)c Court are not to be parted with ; and are 
not to be inspected, except on a written order bigued by the 
Judge on whoso order they were impounded and by tuo President 
of the Division in which they are impounded ; or in case of 
documents impounded on the order of the Court of Appeal by 
an order of that Court. Such documents shall not be delivered 
out of the custody of the Court except upon an order made on 
motion in open Court. Provided that impounded documents 
in the custody of the Court shall upon the request In writing 
of the law officers of the Crown, or either of them, or of the 
Director of Public Prosecutions representing the Crown, bo 
given in'o the custody of such law officer or the Director of 
Public Prosecutions. 

2699. Leave to inspect — Right to take copies.] — 

In the case of documents impounded by order of 
the court, the court cannot, while such documents 
are in the custody of the court, part with such 
documents, but will give leave to inspect the same 
under Ord. XLII., r. 33 a. Copies, however, of 
such documents may not be taken, — Re A 
Solicitor, Ex p. Incorporated Law Society 
(1891), 65 L. T. 684 ; 8 T. L. B. 1, D. C. 

2700. Impounding under Bankruptcy Act, 1914 
(c. 59), 8. 25 — Custody of official receiver not 
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Sect. 82. — Discovery in aid of execution : Sub^sects. 

2 ct* 3. Part XLVIIL Sect. 1 : Sub-aects. 1 

< €: 2. Sects. 2, 3, 4 & 5 ; Sub-sect. 1.] 

custody of court.] — Neither a registrar nor a 
county court judge has jurisdiction to order a 
witness, summoned under Bankruptcy Act, 1883 
(c. 52), H. 27 [now Bankruptcy Act, 1914 (c. 60), 
s. 25], to hand over documents to the official 
receiver, acting as tmstee, to be retained by him 
out of the jurisdiction of the court. The official 
receiver is not the deputy of the judge, & his 
custody is not the custody of the court. — Re Ash 
(1913),*^ 110 L. T. 48 ; 21 Mans. 15, D. C. 


Sub-sect. 3. — (Josts of AppuK A'^noN fou Oral 
Examination. 

R. S. C., Ord. XLII., r. 34. The costs of any application under 
Rules 32 and 33 of tliis Order, and of any proceedings arising 
from or incidental thereto, shall bo in the discretion of the 
Court or a Judge, or In the discretion of such officer as in Rule 32 
mentioned, if tne Court or a Judge shall so direct. 

— j., 35 ^ The examination referred to in 

Rules 32 and 33 of this Order may be ordered to take place and 
may take place before one of such of the First Class Clerks in the 
(’enlral Office as the Senior Master shall from time to time 
nominate for that purpose. Any difficulty that arises in the 
course of any such examination may be referred to the Senior 
Master or Practice Master for determination or direction and 
lie may determine the same or give sucli directions as he may 
deem fit. Wlien the examination is ordered to take place or 
takes place before a First Class Clerk tlic costs of the application 
therefor and of the examination and of any proceedings arising 
from or incidental thereto sliall be in the discretion of tlio Court 
or Judge making the order and may be dealt with by them or 
him cltiicr before or after tlic examination. 


2701. Appeal.] — having obtained judg- 
ment & being unable to obtain payment of his 
debt, obtained, imder Ord. XLII., r. 32, an order 
to have the debtor examined as to his means. 
The debtor on his examination admitted having a 
retiring pension & a balance at his bankers. The 
Itf. then obtained a garnishee order against the 
ankers, &> by that means recovered part of his 
debt. lie then applied for his costs of the 
examination proceedings & of the garnishee pro- 
ceedings. The master refused to make any order, 
on the groimd, as was stated by affidavit, that the 
practice in the Queen’s Bench Division was to 
treat such proceedings as a luxury, the costs of 
which the pltf. could not tluow on the deft. The 
pltf. appealed ; the judge in chambers dismissed 
the appeal, as was stated, on the same ^ound, & 
refused leave to appeal. The pltf. applied to the 
Court of Appeal, who gave leave, & he then 
appealed against the order in chambers : — Held : 
that as by the express terms of the Judicature 
Act, 1873 (c. 66), s. 49, no appeal will lie from any 
order as to costs which are left to the discretion 
of the court except by leave of the judge making 
such order, & the costs in question were, by the 
terms of Ord. XLII., r. 34, & Ord. XLV., r. 9, 
in the discretion of the judge, the appeal must 
be dismissed, though the court stated their in- 
ability to understand the practice alleged to exist 
in the Queen’s Bencli Division that examination 
of a debtor as to his means, & proceedings to 
attach debts due to him, were luxuries the costs of 
which the debtor ought not to be called on to 
pay. — A dlington v. Conyngham, [1898] 2 Q. B. 
492 ; 67 L. J. Q. B. 926 ; 79 L. T. 232, C. A. 


Part XLVIll. — Particular Writs of Execution. 


Sect. 1.— EXECUTION OF WRITS. 

Sub-sect. 1. — Fieri Facias. 

R. S. C., Ord. XLIII., r. 1. Writs of fieri facias and of elegit 
bliall have the same force and effect as the like writs iiave liercto- 
lore had, and shall be executed in the same manner in which 
the like writs have heretofore been execute<l. 

See Execution, Vol. XXI., pp. 470, Nos. 506 
ei seq. ; Husband & Wife, Vol. XXVII., p. 545, 
Nos. 6961-5966. See, also, I’art XLIII., Sects. 4 
& 16, pp. 629, 631, arite. 

Forms.] — See Appendix H., Nos. 1-2 a, Yearly 
Supreme Court Practice. 

What may be seized.] — See Execution, Vol. 
XXI., pp. 480-494, Nos. 696-709. 

Property of lunatic.] — See Execution, 

Vol. XXI., p. 423, Nos. 62, 63. 

2702. Partner’s share In partnership.] — 

Under the present law, seeing that the sheriff is 
no longer entitled to seize in execution the share 
of a partner in a partnership, if on such a seizure 
a claim is made that the property is partnership 
property, & this is not disputed, an order shotild 
be made at chambers for the sheriff to withdraw 
(SwiNFEN Eady, L.J.). — Peake v. Carter, [1916] 
1 K. B. 662 ; 85 L. J. K. B. 761 ; 114 L. T. 
273, C. A. 

From what time goods bound — Execution in 
county court.] — See County Courts, Vol. XIII., 
p. 616, Nos. 642, 643. 

Priorities — Between execution creditor & deben- 
ture-holder.] — See Companies, Vol. X., pp. 766, 
762, 704, Nos. 4716, 4716, 4763-4767, 4783. 


Between execution creditor & holder of 

maritime lien.] — See Exp:cution, Vol. XXL, 
pp. 489, 614, Nos. 676, 2023. 

jn bankruptcy.] — See Bankruptcy, Vol. 

IV., pp. 84-87, Nos. 758-767, 778-788. 

When execution creditor entitled to 
‘ benefit of execution.] — See Bankruptcy, Vol. V., 
808-837, Nos. 6902-7070 ; Execution, Vol. 
XXI., pp. 519-521, Nos. 952-962. 

2703. — Where creditor knew 

debtor to be in difficulties.] — A creditor who knows 
that his debtor is in difficulties is entitled to bring 
his action, obtain judgment, issue execution & 
enjoy the fruits of it unless he be intercepted by 
bankruptcy proceedings, & none the less because 
the result may be that he will obtain payment in 
full & other creditors will not. — Be Sunderland, 
[1911] 2 K. B. 668 ; 106 L. T. 233 ; 55 Sol. Jo. 
668 ; 18 Mans. 123, C. A. 

Notice to creditor that petition 

has been filed.] — See Bankruptcy, Vol. V., p. 919, 
Nos. 7513, 7617-7621, 7524-7627, 7529, 7630, 
7632-7636. 

2704. Levy by sheriff for execution creditor 

— What sheriff may sell.] — A sheriff seized the 
goods of a judgment debtor under a writ of fi. fa. 
at the suit of a judgment creditor for more than 
£20, & adv^ised them for sale, except the 
debtor’s tools of trade, etc., to the value of £6, 
as provided by sect. 8 of the Small Debts Act, 
1845 (c. 127). Before the sale a receiving order 
was made against the debtor, & thereupon he 
claimed that, by virtue of sect. 44 of the Bank- 
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ruptoy Act, 1883 (c. 62), his tools of trade, etc., 
to the value of £20, wer^ excepted from the sale. 
The official receiver made no request to the sheriff 
under sect. 11 of the Bankruptcy Act, 1890 
(c. 71), & declined to interfere : — Held : (1) sect. 8 
of the Small Debts Act, 1846 (c. 127), was in no 
way modified or extended by sect. 44 of the 
Bankruptcy Act, 1883 (c. 62) ; & (2) the sheriff 
was bound to sell, & under sect. 11 of the Bank- 
ruptcy Act, 1890 (c. 71), to hand over the proceeds 
of sale, less costs of execution, to the official 
receiver, although, had there been no sale, the 
debtor would have been entitled under sect. 44 
of the Bankruptcy Act, 1883 (c. 52), to his tools of 
trade, etc., to the value of £20. — Re Dawson, 
Ex p. Dawson, [1899] 2 Q. B. 64 ; 68 L. J. Q. B. 
668 ; 80 L. T. 498 : 47 W. K. 524 ; 43 Sol. Jo. 
440 ; 6 Mans. 200. 

Seizure by sheriff.] — See Execution, Vol. XXI., 
p. 475, Nos. 500 et eeq, 

Landiord & Tenant Act, 1709 (c. 14).] — 

See Distress, Vol. XVIII., pp. 343, Nos. 791 
et seq. 

Wrongful seizure.] — See Execution, Vol. 
XXI., pp. 642, Nos. 1168 et seq. ; Sheriffs, Vol. 
XLI., pp. 114, Nos. 726 et seq. 

Issue of process after Judgment fully 

satisfied.] — See Execution, Vol. XXI., pp. 467, 
458, Nos. 392-395. 

Possession, withdrawal, etc.] — See Execu- 
tion, Vol. XXI., pp. 508-510, Nos. 836-801. 


Sub-sect. 2. — Elegit. 

See, generally. Execution, Vol. XXT., pp. 566, 
1304 et seq. ; Husband & Wife, Vol. XXVII., 
p. 645, No. 6967. See, also, Part XLVII., Sects. 4 
& 17, ante. 

Form.] — See Appendix H., No. 3, Yearly 
Supreme Court Practice. 

Return of writ — Effect of non-retum on rights 
of parties.] — See Estoppel, Vol. XXI., p. 397, 
No. 1586. 


Sect. 2.— VENDITIONI EXPONAS. 

R. S. C., Ord. XLIII., r. 2. Where It appears, upon the return 
of any writ of fieri facias that the sh rlflf or other officer has by 
virtue of such writ seized, but not sold, any goods of the person 
directed to pay a sum of money or costs, the person to whom 
such sum of money or costs is payable shall, immediately after 
such writ with such return shall have been filed as of record, be 
at liberty to sue out a writ of venditioni exponas. 

See, generally, Execution, Vol. XXI., pp. 555, 
556, Nos. 1275-1294. 


Sect. 3.— FIERI FACIAS DE BONIS 
ECGLESIASTICIS. 

R. S. C., Ord. XLIII., r. 8. Where it appears, upon the return 
of any writ of fieri facias or any writ of elegit, that the person 
against whom such writ was so issued Is a benefleed clerk, and 
has no goods or chattels, nor any lay fee in the bailiwick of the 
sheriff to whom such writ was directed, the person to whom the 
sum of money or coats mentioned in such writ is or are payable 
sliall, immediately after such writ with such return shall have 
been filed as of record, be at liberty to sue out one or more writs 
of fieri facias de bonis ecclesiasticis, or one or more writs of 
sequestration. 

r. 4. Such writs as in the last preceding 

Rule mentioned, when sealed, shall be delivered to the Bishop 

p.p. — 21 


to be executed by him, and such writs, when returned by the 
Bishop, shall be delivered to the parties or solicitors by whom 
respectively they were sued out, and shall thereupon bo filed 
as of record in the central office : and for tlie execution of such 
writs the Bishop or his officers snail not take or be allowed any 
fees other than such as are or shall be from time to time allowed 
by lawful authority. 

For forms, see Appendix H., Nos. 5, 6, Yearly 
Supreme Court Practice. 

Sequestration of benefices.] — See Sequestration 
Act, 1871 (c. 71) ; Benefices Act, 1898 (c. 48), 
s. 10; Ecclesiastical Law, Vol. XIX., pp. 417, 
Nos. 2518 et seq. 


Sect. 4.— ISSUE AND EXECUTION OF WRITS IN AID- 

R. S. C., Ord. XLIII., r. 6. Writs f)f venditioni exponas, 
distringas nuper vice comitem, fieri facias de bonis ecclesiasticis, 
sequestrari facias de bonis ecclesiasticis, and all other wr|ts in 
aid of a writ o( fieri facias or of elegit, may be issued and executed 
In the same cases and in the same manner as Iicretoforo. 

Venditioni exponas.] — See Sect. 2, ante. 
Distringas nuper vice comitem,] — See Execu- 
tion, Vol. XXI., p. 556, Nos. 1295-1303. 

Fieri & sequestrari facias de bonis ecclesiasticis.] 

— JSee Sect. 3, ayite. 

Forms.] — See Appendix 11., Nos. 4-7, Yearly 
Supreme Court Practice. 


Sect. 6.-^SEQUESTRATION. 

Sub-sect. 1. — To Enforce Order for Payment 
INTO Court or To Do Other Act in limited 
Time. 

R. S. C,, Ord. XLllI., r. 6, Where any person is by any judg- 
ment or order directed to pay money into (Jourt or to do any 
other act in a limited time, and after due service of such judg- 
ment or order refuses or neglects to obey the same according 
to the exigency thereof, the person prosecuting such judgment 
or order shall, at the expiration of the time limited for the 
performance thereof, be entitled, without obtaining any order 
for that purpose, to issue a ^vrit of sequestration against the 
estate and effects of siicli disobedient person. Such writ of 
sequestration shall have the same effect as a writ of sequestration 
in Chancery had immediately before the Ist November, 1875, 
and the proceeds of such sequestration may be dealt with in 
the same m.aiiner as tlio proceeds of writs of sequestration were 
before the same date dealt with by tlic Court of Chancery. 

See, generally. Execution, Vol. XXI., pp. 591, 
Nos. 1720 et seq. 

See, also, Debtors Act, 1869 (c. 02), s. 8. 

Liability of corporate property to sequestration.] 
— See Part XLVII., Sect. 30, ante. 

Liability of pensions to sequestration.] — See 
Choses in Action, Vol. VIII., pp. 437-439, 
Nos. 147, 148, 150, 163, 164, 160, 161. 

2705. When rule applicable — Judgment for re- 
covery of money.] — Hulbert & Crowe v. Cath- 
cart, No. 2636, ante. 

2706. Order for payment of money — 

Against person of unsound mind not so found by 
inquisition — Order made before person became of 
unsound mind.] — A writ of sequestration will 
issue under Ord. XLIII., r. 6, against the estate 
& effects of a person of unsound mind not so 
foimd by inquisition for non-compliance with an 
order for payment of moneys made before such 
person became of unsound mind, when such order 
has been served as directed by Ord. LXVII., 
r. 6, & Ord. IX., r. 6. — Robinson v. Galland, 
[1889] W. N. 108 ; 6 T. L. R. 604. 

Form.] — See Appendix H., No. 13, Yearly 
Supreme Court Practice. 
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Practice. 


Sect. 6. — Sequcsiraiion : Sub’Scct. 2. Sect. 6. Part I 
XLIX.) ^ 

Sub-sect. 2. — To Enforce Payment of Costs. 

R. S. C., Ord. XLIIL, r. 7. No mbpana for the payment of 
costs, and, unless by leave of the Court or a Judge, no sequestra- 
tion to enforce such payment shall be issued. 

See, generally. Execution, Vol. XXI., pp. 694, 
Nos. 1759 ct seq. See, also, Part XLVII., Sect. 18, 
ante. 


Sect. G.—APPUCATION FOR ORDER FOR PRIVATE 
SALE. 

R. S. C., Ord. XLllI., r. 8. E\ery application under section 
145 of the Bankruptcy Act, 1883, and section 12 of the Bank- 
ruptcy Act, 1890, for an order that a sale under an execution may 
be made otherwise than by public auction shall be made by 
summons at chambers. Upon service of a copy of a summons 
on the sheriff he shall forward to the applicant a list of the 
names and addresses of every person at whose instance any 
other ^^^it of execution against the goods of the debtor has been 
lodged Mith him (hereinafter called the sheriff’s list). 


R.S. C.,Ord. XLlIl.,r. 9. The summons shall contain a 
short statement of the grounds of the application. 

r. to. Notice of the application shall 

bo given by serving a copy of the summons four clear days 
before the day on wnich the summons is returnable : 

(a) If the applicant is an execution creditor, upon the sheriff, 
and upon every person named in the sheriff's list : 

(b) If the applicant is the execution debtor, upon the execution 
creditor at whose instance the execution has been levied under 
which the sale is intended to be made, the sheriff, and every 
other person named in the sheriff's list. 

r, 11 . On the hearing of the applica- 
tion the applicant shall produce to the Court or Judge the 
sheriff's list. 

r. 12. The sheriff and every other 

person on whom the summons has been served may attend the 
hearing of the application and be heard in opposition to or in 
support of the application. 

r. 13. The Court or a Judge may, at 

the hearing of any summons under these Rules, direct that all 
or any part of the costs may bo borne by any of the persons 
attending, or otherwise as may be just. 

— — j.. 14 . In these Rules- 

“ Siieriff ” includes any offfeer charged with the execution of 
any writ of execution. 

As to sale by the sheriff.] — See, generally. 
Execution, Vol. XXI., pp. 611, Nos. 8G5 et seq. 


Part XLIX. — Writ of Attachment. 


R. S. C., Ord. XLIV., r. 1. A \Nrlt of attachment shall have 
the same effect as a writ of attachment issued out of the Chancery 
Division has heretofore had. 

• r. 2. No urit of attachment shall be 

Issued without the leave of the Court or a Judge, to be applied 
for on notice to the party against whom the attachment is to 
be issued. 

Sec, generally, Contempt, Vol. XVI., pp. 6, 
Nos. 1 et seq. 

Form of writ.] — See Appendix II., No. 12, 
Yearly Supreme Court Practice. 

Jurisdiction to commit — County courts.] — See 
County Courts, Vol. XIII., p. 554, Nos. 1121- 
1124. 

Bankruptcy — Substitution of committal or 

attachment for imprisonment for debt — Punitive 
character.] — See Bankruptcy, Vol. V., pp. 1021, 
Nos. 8333 et seq. 

Matrimonial causes — Enforcement of 

orders.] — See Husband & Wife, Vol. XXVII., 
pp. 641, Nos. 6911 et seq. 

2707. Partnership — Attachment order 

against partners.] — After the dissolution of a 
partnership one of the two partners commenced 
an action in the firm name to recover a debt 
alleged to be due to the partnership, & gave to 
the other partner, who did not consent to the 
action, & who disclaimed all right to any sum 
that might be recovered, an indemnity against 
the costs to be incurred. An order requiring 
“ the pltfs.” to make a further & better affidavit 
of documents was served by the deft, upon the 
partner bringing the action, who made a further 
affidavit & served a copy of the order on his 
partner, &, on the refusal of the latter to mf^e 
an affidavit, applied for an order of attachment 
against him on Ihe ground of his non-compliance 
with the order for a furtlier & better affidavit of 
documents ; — Held : the court had jurisdiction 
to make the order of attachment. — Seal & 
Edgelow V. Kingston, [1908] 2 K. B. 679 ; 77 
L. J. K. B. 965 ; 99 L. T. 604 ; 24 T. L. R. 650 ; 
52 Sol. Jo. 632, C. A. 


-.] — Sec, also, PARTNERSiiir, 
Vol. XXXVI., p. 409, Nos. 788, 789. 

Publications prejudicial to pending proceedings.] 

— See Injunction, Vol. XXVIII., pp. 488, 489, 
Nos. 922-929. 

2708. Obstructing officers of the court — Process 
server — Solicitor’s clerk.] — An assault on a 
solicitor’s clerk when serving process is punish- 
able by committal. — Re Buzzacott (1928), 
Times, Feb. 18. 

Receivers.] — See Receivp:r8, Vol. XXXIX., 

pp. 75-78, Nos. 872-915. 

Receiver of partnership.] — See 

Partnership, Vol. XXXVI., pp. 489, 490, Nos. 
1546-1650. 

Sheriffs.] — See Sheriffs, Vol. XLI., 

pp. 77, 78, Nos. 99-106. 

Impeding execution — Writ of possession — Attach- 
ment of dispossessor.J — See Execution, Vol. XXI., 
p. 689, Nos. 1680-1687. 

Enforcement of mandamus.] — See Crown 

Practice, Vol. XVI., p. 346, Nos. 1709-1729. 

2709. .] — A peremptory writ of mandamus 

was duly served on ten members of a borough 
council in 1897, commanding the corporation to 
obey an order of the Local Government Board 
limiting a time for the carrying out of a sewerage 
scheme, pursuant to a local Act passed in 1886. 
The writ after service was left in the hands of 
one of the members who lost it. In March, 1903, 
of the forty-eight members of the council only 
seven remained who were originally served in 
1897, & in that moqth all forty-eight members 
were served with an order of the court to make a 
return to the peremptory writ served in 1897, a 
copy of which accompanied the order. On a 
rule nisi to show cause why the return should not 
be taken off the file, & calling on the forty-eight 
individual members to show cause why writs of 
attachment should not issue against them for 
disobedience to the peremptory writ, the court 
was of opinion that, under the circumstances all 
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forty-eight members were duly served with the 
peremptory writ in March, 1903. It was ordered 
that writs of attachment should issue against the 
seven members originally served, the writs to lie 
in the Crown Office until a certain date, leaving 
the onus on the seven members to satisfy the com? 
that the writ was obeyed. The matter was 
allowed to stand over as against the other forty- 
one. — R. v. Worcester Corpn. (1903), 68 J. P. 
130 ; 2 L. G. R. 51. 

2710. Disobedience to order — Order of court — 
No proper service of order.]~On March 27, 1899, 
an order was made by one of the judges of the 
Chancery Division of the High Court of Justice 
in Ireland upon S. to lodge in court on oath all 
deeds & documents in his custody, power or pro- 
curement relating to certain property in Ireland 
ordered to be sold (or account for the same on oath) 
within ten days after service of the order upon him. 

On April 24, 1899, a copy of the order of 
March 27, 1899, was personally served on S. at 
his address in London. 

By an order dated March 20, 1901, & made 
under Crown Debts Act, 1801 (c. 90), &; Landed 
Estates Court (Ireland) Act, 1858 (c. 72), the 
order of March 27, 1899, was ordered to be enrolled 
in the Chancery Division of the High Court of 
Justice in England. 

On April 11, 1901, a cox)y of the order of 
March 26, 1901, was personally served on 8. at 
his address in London. 

A motion was subsequently made for leave to 
issue a writ of attachment against 8. for contempt 
of court in not obeying the order of March 27, 
1899 : — Held : as the order of March 27, 1899, 
had not been served upon 8. in Ireland, & no 
leave had been obtained to serve that order upon 
him out of the jurisdiction, there had been no 
disobedience thereof ; & therefore the motion for 
leave to issue a writ of attachment must be 
refused.— Re Synge (1901), 85 L. T. 736; 17 
T. L. R. 759, C. A. 

2711. Order to appear at chambers,] — 

The pltfs. paved & metalled the road in front of the 
defts.' property. The defts. having declined to 
pay their apportioned share of the expense, the 
pltfs. obtained an order of the court that under 
their special Act they were entitled to a prior 
charge on the defts,' property for the amount 
with costs. On an inquiry as to other incum- 
brances the sole partner in the deft, firm made no 
affidavit, but stated that there were other incum- 
brances on the property. He failed to appear, as 
directed by order of court, at judge’s chambers 
to be examined as to the incumbrances, & he 
declined to give the pltfs. any further information : 
— Held : a writ of attachment must issue against 
him for his contempt in disobeying the order, & 
pltfs. might add the costs of the motion to their 
security. — Tottenham: Urban Council v, Nielsen 
& Co. (1915), 85 L. J. Ch. 272 ; 114 L. T. 159 ; 
79 J. P. 504 ; 59 Sol Jo. 667 ; 14 L. G. R. 333. 

2712. Order of Board of Trade — Special 

manager In bankruptcy.] — The court has juris- 
diction, upon the appheation of the Board of 
Trade, to order a special manager to comply with 
an order to file accounts &, if it thinks fit, to order 
his committal . — Re Jones, Ex p. Board of Trade 
& Oswald (1907), 98 L. T. 56 ; 52 Sol. Jo. 116. 

Interference with persons under special juris- 
diction of court — Marriage of ward of court without 
leave.]— Infants, Vol. XXVIII., pp. 342-344, 
Nos. 2111-2148. 

2718. .] — If the appellant committed 

a contempt of court by marrying without the 
leave of the court, for that he might be sent to 


prison, but that would not give the court power 
to order him to execute a settlement by which 
he deprived himself of his own property It would 
be very different if he married a female ward of 
court & so obtained certain rights as her husband 
over her property. Then the court commits him 
for contempt of court, & allows him to purge him- 
self of his contempt by depriving himself of all the 
benefits from the property of the woman which by 
committing the contempt he had obtained 
(Cotton, L J ) — Re Leigh, Leigh v, Leigh (1888), 
40 Ch. D. 290, 294 ; 58 L. J. Ch. 306 ; 60 L. T. 
404 ; 5 T. L. R. 138, C. A. 

2714. When committal insufficient.] 

— Commitment for contempt on marrying a ward 
is insufficient where there is a conspiracy. Under 
the circumstances in this case an information was 
recommended. — 8chreiber v. Lateward (1781), 
2 Dick 592 ; 21 E. R. 401, L. C. 

Who may be attached or committed — Sheriffs — 
Punishment for misconduct.] — See Sheriffs, Vol. 
XLI., pp. 122-124, Nos. 782-809. 

Solicitors — Summary jurisdiction of court.] 

— See Solicitors, Vol. XLII., pp. 322, Nos. 3593 
et seq. 

2715. Delay in prosecuting poor 

person case.] — ^Attachment granted on motion in 
the case of delay by a solicitor in prosecuting pro- 
ceedings under Poor Persons’ Rules . — Re Adams’ 
Petition (1925), 160 L. T. Jo. 515. 

Disobedience to order of court.] — See 
Bankruptcy, Vol. V., pp. 1029-1032, Nos. 8414- 
8434 ; Solicitors, Vol. XLII., pp. 356, 359, 
Nos. 4048, 4100-4119. 

Enforcement of solicitor’s under- 
taking.] — See Solicitors, Vol. XLII., pp. 329, 
Nos. 3710 et seq, 

Unqualified person acting as solicitor.] 

— See Solicitors, Vol. XLII., pp. 411, Nos. 4727 
et seq. 

2716. .] — A county court judge 

has no jurisdiction under sect. 20 of Soheitors Act, 
1860 (c. 127), to commit for contempt a person who 
has acted as a soheitor in an action in the county 
court without being qualified. — R. v . Brompton 
County Court Judge, [1893] 2 Q. B. 195 ; 62 
L. J. Q. B. 604 ; 68 L. T. 829 ; 57 J. P. 648 ; 41 
W. R. 648 ; 37 Sol. Jo. 513 ; 5 R. 462 ; sub nom . 
R. V. Stonor (BROMraoN County Court Judge), 
9 T. L. R. 475. 

Witnesses — Attachment for non-attend- 
ance.] — See Evidence, Vol. XXII., pp. 445, Nos. 
4629 et seq. 

Necessity for conduct money.] 
See Evidence, Vol. XXII., pp. 433, Nos. 4493 et 
seq, 

2717. Motion to commit — ^Notice of motion — 
Who may draft notice.] — Costs of having notices 
of motion settled by counsel ought in general to 
be allowed, it being most important that notices 
of motion in the Chancery Division should be 
properly framed. — Practice Note, [1929] W. N. 
105. 

2718. Substituted service.] — On a 

motion to commit, where substituted service is to 
be resorted to, an application ea; 'parte for leave to 
effect substituted service ought to be made. — 
Re A Solicitor, [1892] W. N. 22 ; 36 Sol^o. 271. 

2719. Costs of notice.] — ^Practicb 

Note, No. 2717, ante, 

2720. How application made.] — ^Applica- 

tion on behalf of the Corporation of West Ham 
for the committal of the deft. 0. for disobedience 
to an order of Phillimore, J., in chambers, 
made on Aug. 1 last. The application was made 
originally before Ridley, J., in chambers, but 
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waa adjourned by him into court in consequence 
of the decision of the Lord Chancellor, that 
cases affecting the liberty of the subject must 
be heard in open coui't. It appeared that the 
corporation was the owner of a piece of land in 
West Ham, formerly used as a gravel pit, but 
now filled up & fenced in. The deft. C., a 
member of the corporation & a man of some 
education, & the deft. K., at the head of a body 
of the unemployed, had, in the month of July, 
taken possession of this land & established a camp 
there. Finding persuasion useless, the corpn. had 
issued a writ claiming possession & an injimction, 
& with it was served a siunmons for an injunction. 
This was heard in chambers by Phujjmobjb, J., 
neither deft, being present, & an injunction was 
granted forbidding the defts. inter alia to enter 
on the land. A copy of this notice was served on 
both defts., then being on the land, & its purport 
was fully explained to them. On this notice was 
indorsed the memorandum required by Ord. 
XLI., r. 5, warning the defts. that if they neglected 
to obey the order they would be liable to process to 
compel them to do so. The deft. K., after protest, 
left this land, but C. refused to do so, & eventually 
was forcibly removed. On two subsequent 
occasions he entered on the land, & was again 
removed. The present proceedings were then 
taken. The affidavit in support of the motion 
for committal did not contain any statement that 
the above memorandum had been indomed on the 
copy of Phiiximore, J.’s, order, & it was con- 
tended on behalf of the deft, on the authority of 
Stockton Football Co, v. Gaeion, No. 2564, antCy 
that the application must therefore be refused. 
This being a case affecting tbev hberty of the 
subject, he was entitled to take any available 
objection {Taylor v. iioc, I*art XCl., Sect. 1, post). 
It was contended on behalf of apphcants that that 
case only applied to a writ of attachment, &> not to 
a motion for committal. In the former case a 
man was required to do something he ought to 
do, & the court required proof that he had been 
warned of the consequences of disobedience ; but 


here the order was to refrain from doing something 
the deft, ought not to do, where he knew all about 
the order & must have known the consequences 
of disobedience. At any rate, the rules only 
applied to a writ of attachment. 

When carefully examined I think it will be seen 
that there has always been a strong distinction 
between oases of attachment & committal, & 
I do not think the case cited applies to the latter. 
I therefore overrule the objection (Sutton, J.). — 
West Ham Corpn. r. Cunningham &; King 
(1906), 60 Sol. Jo. 696. 

2721. Costs of motion — Charge on defen- 

dants’ property.] — Tottenham Urban Council v . 
Nielsen & Co., No. 2711, ante. 

Privilege from arrest.] — See Sheriffs, Vol. 
XLI., pp. 103, Nos. 540 et seq. 

Appeals from order — County court.] — See 
County Courts, Vol. XIII., p. 527, Nos. 784, 785. 

Treatment of contemnor in prison — First-division 
offender.] — See Prison Act, 1877 (c. 21), s. 41 ; 
I^ison Act, 1898 (c. 41), s. 6. 

Visit by official solicitor.] — See Court of 

Chancery Act, 1860 (c. 149). 

2722. Discharge from custody — No proceedings 
brought within thirty days — Duty of gaoler to 
discharge without order.] — M. was committed for 
a contempt of court in not answering to a bill in 
Chancery. Slie was taken to gaol imder a wairant 
addressed to the gaoler, which showed on the face 
of it the cause of her committal. The pltf. in the 
suit did not bring her to the bar of the couil) 
within thirty days ; but the gaoler did not dis- 
charge her : — Held : the duty was cast in express 
terms on the gaoler by Contempt of Court Act, 
1830 (c. 36), s. 16, to discharge the persons in his 
custody under such circumstances, & as the warrant 
gave him notice, he was bound to discharge M., 
after the lapse of thiity days, without an older 
from the sheriff or the C’oxut/ of Chancery ; & 
an action of trespass would lie against him for 
detaining her. — M oone v. Hose (1869), L. R. 4 
Q. B. 486 ; 10 B. & S. 421 ; 38 L. J. Q. B. 236 ; 
20 L. T. 606 ; 17 W. R. 729. 


Part L. — Attachment of Debts. 


Sect. 1.— GARNISHEE ORDER. 

R. S, C., Ord. XLV,, r. t The Court or a Judge may, upon the 
ex parte application of any person who lias obtained a judgment 
or order for tim recovery or payment of money, either before or 
after any oral examination of the debtor liable under such 
judgment or order, and upon affidavit by himself or his solicitor 
stating that judgn^eut has been recovered, or the order made, 
and that it is still unsatished, and to what amount, and that 
any other person Is Indebted to such debtor, and Is within the 
jurisdiction, order that all debts owing or accruing from such 
third Mrson (hereinafter called the garnishee) to such debtor 
shall bo attached to answer the judgment or order, together 
with the costs of the garnishee proceedings ; and by tlie same 
or any subseauent order it may be ordered that the garnishee 
shah appear before the Court or a Judge or an officer of the 
Court, as such Court or Judge shall appoint, to show cause why 
he should not pay to the person who has obtained such judgment 
or order the debt due from him to such debtor, or so much 
thereof as may be sufficient to satisfy the judgment or order, 
together with tlie costs aforesaid. At least seven days before 
the day of hearing, the Order nisi shall be served on the garnishee, 
and, unless otherwise ordered, on the judgment debtor or his 
soUci^r. at least seven days before the day of hearing. Service 
W the lu^ment debtor may be made In manner provided by 
Order LXVH., rule 2, either at the address for service, If the 
— — * debtor lias appeared in the action and given an 
for service, or on his solicitor, if he has appeared by 
solicitor, or if there has been no appearance then at his 
^hJeiice or place of business, or in such other manner as the 
Court or Judge may direct. 


See, generally y Execution, Vol. XXI., pp. 617, 
Nos. 2046 et seq. 

Form of order.] — See Appendix K., No. 39, 
Yearly Supreme Court Practice. 

Form of affidavit.] — See Appendix B., No. 25, 
Yearly Supreme Court Practice. 

Application for order.] — See Execution, Vol. 
XXI., pp. 6a5-637, Nos. 2160-2167. 

County court.] — See County Courts, Vol. 

XIII., pp. 517, 618, Nos. 671-676. 

2723. Wbo may apply — Personal representative 
— After becoming party to judgment.] — An executor 
of a judgment creditor is not entitled, imder 
sect. 61 of the Common Law Procedure Act, 1864 
(c. 125), to attach a debt due to the judgpenent 
debtor l^fore he has made himself a party to the 
judgment. — Baynard v. Simmons (1855), 6 £. & B. 
59 ; 3 C. L, R. 1360, n. ; 24 L, J. Q. B. 253 ; 
25 L. T. O. a 115 ; 1 Jur. N. S. 657 ; 3 W. R. 
422 ; 119 E. R. 404. 

Judgment creditor for paynMnt by 

manta — Order wader X3e^tors Aet, 1869 (e.. 82), 
s. 6.] — See Bankruptcy, VoL V., p. 103^ Nos. 
8485-8487. 
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What may be attached — ^Debt due to Judfi^ment 
debtor as executor — Administration suit.}— /See 
Executors, Vol. XXIV., pp. 747, 748, Nos. 7763- 
7766. 

Alimony.] — See Husband & Wipe, Vol. 
XXVII., pp. 414, 499, Nos. 4181, 6336, 6337. 

2724. Convict’s money.}— Money found upon 

convicted persons & taken possession of by the 
police is not a debt which can be attached. — 
Re Jervis, etc. (Judgment Debtors), Peel, etc. 
(Garnishees), Barlow & Rossiter (Judgment 
Creditors) (1885), 1 T. L. R. 306. 

2725. Money ordered to be paid into 

court.] — Re Greer, Napper v, Fanshawe, No. 
2638, ante. 

Money paid to a trustee — Effect of restraint 
on anticipation.] — See Husband Wife, Vol. 
XXVII., pp, 122, 123, Nos. 986-999. 

Money in hands of bank.] — See Bankers, 

Vol. III., pp. 176, 177, 185, Nos. 316-321, 364. 

2726. Money in hands of liquidator.] — 

Money in the hands of the liquidator in a voluntary 
winding up of a company cannot be attached by 
the judgment creditor of a shareholder. — Mack v. 
Ward, [1884] W. N. 16 ; 28 Sol. Jo. 234 ; Bitt. 
Rep. in Ch. 23. 

2727. .] — Judgment having been re- 

covered against deft., pltf. obtained a garnishee 
order attaching all debts owing or accruing due 
from a company in voluntary liquidation to deft., 
who was a creditor of the company, execution 
not to issue without further order. Subsequently 
the liquidator of the company had in his hands a 
dividend in the winding up duo to deft. On an 
application by pltf. for leave to issue execution 
on the garnishee order : — Held : leave should be 
given to issue execution against the company 
unless the liquidator paid the dividend to pltf. — 
Klauber V, Weill (1901), 17 T. L. R. 344, C. A. 

Pension.] — See Choses in Action, Vol. 

VIII., pp. 437, Nos. 147 et seq, 

2728. Army ofilcer.] — The pension of 

an officer in the Indian Army is not liable to seques- 
tration for payment of costs &> j)ermanent main- 
tenance. — Birch v, Birch (1883), 8 P. D. 163 ; 
52 L. J. P. 88 ; 32 W. R. 96. 

2729. .] — A sum standing in the 

Bankruptcy Estates Account at the Bank of 
England to the credit of the judgment debtor, a 
retired deputy-commissary in the army, on the 
annulment of his bankruptcy, consisted partly 
of a Sinn paid to the trustee out of the retired pay 
of the judgment debtor, partly of a sum paid to 
the trustee out of money paid by the Paymaster- 
General in respect of the commutation of a part 
of his retired pay : — Held : the judgment creditor 
was entitled to an order for the appointment of a 
receiver in respect of the sum arising from com- 
mutation money, but not in respect of the sum 
arising from retired pay.- — Crowe v. Price (1889), 
22 Q. B. D. 429 ; 68 L. J. Q. B. 215 ; 60 L. T. 
915 ; 63 J. P. 389 ; 37 W. R. 424 ; 5 T. L. R. 
280, C. A. 

Separate property of married woman — 
Effect of restraint on anticipation.] — See, generally ^ 
Husband & Wipe, Vol. XXVII., pp. 112, Nos. 
398 et aeq. 

Debts owing from a firm.] — See R. S. O., 

Ord. XLVIIIa., r. 9, p. 652, post. ^ , 

Charging order against partner’s 

interest — ^Partnership Act, 1890 (c. 89), s. 23.] — 
See Part LI., Sect. 1, sub-sect. 2, post, 

Wages.] — See Wages Attacnment Abolition 

Act, 1870 ( 0 . 30), s. 1. , . , 

Seamen.]— iS'ee Merchant Shipping 

Act, 1894 ( 0 . 60), s. 163. 


Sect. 2.— EFFECT OF SERVICE OF ORDER. 

R. S. C., Ord. XLV., r. 2. Service of an order that debts, due 
or accruing to a debtor liable under a judgment or order, shall 
be attached, or notice thereof to the garnishee, 
as the Court or Judge shall direct, shall bind such debts In his 
hands. 


See, generally, Execution, Vol. XXI., pp. 687- 
640, Nos. 2168-2198. 

“ Debts, due or accruing .”] — See Execution, 
Vol. XXI., pp. 624-027, Nos. 2101-2120. 

How far order binds — Priorities.] — See Choses 
IN Action, Vol. VIII., pp. 468, Nos. 893 et aeq* 

Effect of winding up of company— Service rfter 
winding up.] — See, now. Companies Act, 1029 
(c. 23), 8. 268 ; Companies, Vol. X., pp. 947, 1013, 
1014, Nos. 6481-6484, 7031-7039. 

2730. Delivery of property to liquidator — 

Companies Act, 1929 (c. 23), s. 204— Whether 
judgment creditor a ” trustee.”] — ^A creditor of a 
joint stock company obtained a garnishee order 
under tho Common Law Procedure Act, 1864 
(c. 125), s. 71, attaching the money of the company 
in tho hands of their bankers. Subsequently, a 
petition for winding up the company was 
presented ; & after the presentation of the petition, 
but before the winding-up order, the creditor 
obtained an order under the Common Law Pro- 
cedure Act for payment of the money, & received 
it from the bankers. The official liquidator liaving 
taken out a summons under the 100th section of the 
Companies Act, 1862 (c. 89), [now Companies 
Act, 1929 (c. 23), s. 204] to cause the creditor to 
refund the money : — Held : the creditor was not a 
“ trustee ” within the meaning of the lOOth section ; 
& the court had no jurisdiction to make the order, 
— Re United English & Scottish Assurance 
Co., Ex p, Hawkins (1868), 3 Ch. App. 787 ; 37 
L. J. Ch. 632 ; 19 L. T. 232 ; 16 W. R. 1136, 
L. JJ. 

Whether order acts as stay of execution.] — See 
Execution, Vol. XXI., pp. 442, Nos. 252 et aeq, 

Issue of bankruptcy notice on final order 

for payment of money— Bankruptcy Act, 1914 

(c. 69), s. 1 (1) if:).]— See Bankruptcy, Vol. IV., 
p. 87, Nos. 784-787. 


Sect. 3.— FAILURE OF GARNISHEE TO PAY MONEY 
INTO COURT OR TO APPEAR. 

R. S. C., Ord. XLV., r. 8. If the garnishee does not dispute 
the debt due or rlaimed to be due from him to such debtor, or 
If he does not appear upon summons, then the Court or Judge 
mav order execution to issue, and it may issue accordingly, 
without any previous writ or process, to levy the amount due 
from such garnishee, or so much thereof as may be sulhclent 
to satisfy the judgment or order, together with the costs of the 
garnisheo proceedings. 

2731. Garnishee order against executors — 
Executors to be described as such.] — If a garnishee 
order is made against the executors of a debtor of 
the judgment debtor, it ought to appear on the 
face of it that they are sought to be charged as 
executors (Mblubh, L.J.).— Stevens v, Phelips 
(1876), 10 Ch. App. 417, L. JJ. 

Decree In administration suit .] — See 

Executors, Vol. XXI., pp. 747, 748, Nos. 7763- 
7766. 

2782. Enforcement by execution — ^Effect of deed 
of composition.] — A deed [of composition] under 
sect. 192 of the Bankruptcy Act, 1861 (c. 134), 
is a bar to an execution issued against a garnishee 
under an order made pursuant to sect. 63 of the 
Common Law Procedure Act, 1864 (c. 125), to the 
same extent that it is a bar to an execution on a 
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Sect 3. — Failure of garnishee to pay money into 
court or to appear. Sects, 4, 6, 6, 7 <£: 8. Part 
LI, Sect 1 : Sub-sects, 1 2.] 


judgment. — Kejstt v . ToMkiNSON (1867), L. R. 
2 a P, 602 ; 36 L, J, C. P, 224 ; 17 L. T. 41. 

Attachable debt in existence at date of 

garnishee order — Right to issue execution.] — See 

Execution, Vol. !XXI., pp. 624, Nos. 2106 et seg, 
.i—See, also, Execution, Vol. XXI., p. 643, 


Nos. 2226, 2227. 

Enforcement by action.] — See Execution, Vol. 
XXI., p. 643, Nos. 2223-2226. 

Enforcement by bankruptcy proceedings.] — See 
Bankruptcy, Vol. IV., pp. 87, 88, Nos. 784, 786, 


792. 

Effect of bankruptcy of judgment debtor.] — See 

Bankruptcy, Vol. V., pp. 808, Nos. 6902 et scq. 
Effect of winding-up.] — See Sect. 2, ante. 
Priorities.] — See Execution, Vol. XXI., pp. 
043-645, Nos. 2228-2241. 

Against solicitor — Particular lien.] — See 

Solicitors, Vol. XLII., p. 302, Nos. 3302-3368. 

Against debenture-holders.] — See Com- 
panies, Vol. X., pp. 753-755, 701-763, Nos. 4712- 
4716, 4763-4771. 


Sect. 4.— WHERE GARNISHEE DISPUTES 
LIABILITY. 


R. S. C., Ord. XLV., r. 4. If the Raniishce disputes his Uubility, 
the Court or Judge, instead of making an order that execution 
shall issue, may order that any issue or question necessary for 
determining his liability be tried or determined in any manner 
In which any issue or question in an action may be tried or 
determined, or may refer the matter to a Master. 

Determination of liability — Order for trial of 
issue.] — See Execution, Vol. XXI., pp. 640, 641, 
Nos. 2200-2214. 

Form of order.] — See Appendix K., 

No. 40a, Yearly Supreme Court Practice. 

Setting aside of appeal from order.] — See Execu- 
tion, Vol. XXI., pp. 642, 643, Nos. 2218-2222. 


Sect. 5.— WHERE GARNISHEE ALLEGES THIRD- 
PARTY LIEN. 

R. S. C., Ord. XLV., r. 5. Whenever in proceedings to obtain 
an attachment of debts it is suggested by the garnishee that the 
debt sought to be attached belongs to some third person, or that 
any third person has a lien or charge upon It, the Court or a 
Judge may order such third person to appear, and state tlic 
nature and particulars of ids claim upon such debt, 

r. 6. After hearing the allegations of any 

third person under such order, as in Rule 6 mentioned, and of 
any other person whom by the same or any subsequent order 
the Court or a Judge may order to appear, or in case of sucli 
third person not appearing when ordered, the Court or Judge 
may order execution to Issue to levy the amount due from such 
garnishee, together with the costs of the garnishee proceedings, 
or any issue or question to be tried or determined according to 
the preceding Rules of this Order, and may bar the claim of 
such third person, or make such other order as such Court or 
Judge shall think fit, upon such terms, in all cases, with respect 
to the lien or cliarge (if any) of such third person, and to costs, 
as the Court or Judge shall think just and reasonable. 

Order for third party to appear — Form of order.] 

— See Appendix K., No. 40a, Yearly Supreme 
Court Practice. 

2733. Effect of order.] — The execution 

creditor may be called before the master or judge, 
& the master or judge may then make such order 
as seems right. Until such order is made, the rules 
do not prevent an execution creditor from pro- 


ceeding on his judgment (Lord Esher, M.R.). — 
Cronmirb V . MACCOLLA (1893), 58 J. P. 149; 9 
T. L. R. 649, 650 ; 37 Sol. Jo, 616, C. A. 

2734. Independent sovereign state.] — In an 

arbitration in this country between the pltf. com- 
pany & the Government of Kelantan an award 
was made in favour of the company with costs. 
The Government of Kelantan then moved to set 
aside the award, & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these costs 
had been paid. The company obtained a garnishee 
order nisi to attach moneys in the hands of the 
Crown agents of the Colonies on behalf of the 
Government of Kelantan. Upon an appheation 
by the company for payment by the garnishees 
the Government of Kelantan Sc the Crown agents 
appeared together & contended that Kelantan 
was an independent sovereign state & the court 
had no jurisdiction to execute the orders for costs 
by a levy on the property of that state : — Held : 
although the Government of Kelantan had, by 
initiating proceedings to set aside the award of 
the arbitrator, submitted to the jurisdiction of 
the court, that submission had not the effect of 
rendering liable to execution any property belong- 
ing to the Government within the jurisdiction. — 
Duff De\"elopment Co., Ltd. v , Kelantan 
Government, [1923] 1 Ch. 385 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. R. 187 ; 67 Sol. Jo. 
260, C. A. ; on appeal, sub nom, Kelantan 
Government v . Duff Development Co., [1923] 
A. C. 395, H. L. 

2735. No actual suggestion by garnishee — 
Reasonable suspicion that money is trust money.] — 

A garnishee order nisi, obtained by a judgment 
creditor to attach money owing to the judgment 
debtor, ought not to be made absolute if it be 
suggested, & there is reasonable ground for so 
suggesting, that the money sought to be attached 
is trust money, & not really the money of the 
judgment debtor, even though such suggestion be 
not made by the garnishee, & the case, therefore, 
not within Ord. XLV., rr. 6 & 7. If the fact sug- 
gested be disputed, the proper order to make would 
be that the money should be paid into court to 
abide the event of an inquiry, whether it be trust 
money or not. — Roberts v . Death (1881), 8 
Q. B. D. 319 ; 51 L. J. Q. B. 15 ; 46 L. T. 246 ; 
30 W. R. 76, C. A. 


Sect. 6 —DISCHARGE OF GARNISHEE. 

R. S. C., Ord. XLV., r. 7. Payment made by or execution 
levied upon tlie Karnighec under any such proceeding as afore- 
said shall be a valid discharge to him as against the debtor liable, 
under a judgment or order, to the amount paid or levied, although 
such proceeding may be set aside, or the judgment or order 
reversed. 

See, generally. Execution, Vol. XXI., pp. 646- 
647, Nos. 2243-2253. 

Payment by garnishee — Bankruptcy.] — See 

Bankruptcy, Vol. V., p. 813, Nos. 6924-6928. 


Sect. 7.— DEBT ATTACHMENT BOOK. 

R. S. C., Ord. XLV., r. 8. There shall be kept by the proper 
officer a debt attachment book, and in such book entries shall 
be made of the attachment and proceedings thereon, with 
names, dates, and statements of the amount recovered, and 
otherwise ; and copies of any entries made therein may be taken 
by any person upon application to the proper officer. 
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Sect. 8 . — COSTS. 

R. S. C., Ord. XLV., r. 9. The costs of any application for an 
attachment of debts, and of any proceedings arising from or 
incidental to such application, shall be in tlie discretion of the 
Court or a Judge, and as regards the costs of the Judgment 
creditor shall, unless otherwise directed, be retained out of the 
money recovered by him under the garnishee order, and in 
priority to the amount of the judgment debt. 

See, generally, Execution, Vol. XXT., p. 047, 
Nos. 2254-2261. 


2786. Discretion of court.] — The costs of pro- 
ceedings by writ of garnishment under Common 
Law Procedure Act, 1864 (c. 125), sire in the 
discretion of the court ; but if liberty is given to 
issue the writ, without any order as to costs, the 
successful party is entitled to them. — Johnson v. 
Diamond (1855), 11 Exch. 431 ; 25 L. J. Ex. 40 ; 
26 L. T. O. S. 137 ; 1 Jur. N. S. 1093 ; 156 E. K. 900. 

2737. No order as to costs — Successful party 
entitled.] — Johnson v. Diamond, No. 2736, ante 


Part LI. — Charging Orders, 

Sect. 1.— CHARGING ORDERS. 

Sub-sect. 1. — In General. 

R, S. C., Ord. XLVL, r. 1. An order cliarging stock or Rliarea 
may be made by any Divisional Court or by any Judge, and the 
proceedings for obtaining such order shall be such as are directed, 
and the effect shall bo such as is provided, hy the Aets 1 A 2 
Viet. c. 110, 88. 14 and i.^), and 3 A 4 Viet. c. 82, s. 1. 

Stocks or shares — What may be charged.]— 

Execution, Vol. XXT., pp. 050-653, Nos. 2284- 
2311. 

By any Divisional Court or by any Judge.] — 

See Execution, Vol. XXT., p. 648, Nos. 2263- 
*^265. 

Masters.]— II. S. C., Ord. LIV., r. 12, 
Part LXV., Sect. 2, sub -sect. 2, post, 

District Registrar.]— aScc 1L S. C., Ord. 

XXXV., r. 6, p. 527, ante, 

Registrar In bankruptcy.] — See Execution, 

Vol. XXI., p. 648, No. 2265. 

Nature of process.] — See Execution, Vol. XXT., 
p. 647, No. 2262. 

In respect of what Judgments or orders.] — 

See Execution, Vol. XXT., p. 648, Nos. 2267- 
2273. 

Cases when order made.] — See Execution, Vol. 
XXI., pp. 649-650, Nos. 2274-2283. 

Infants’ property.] — See Execution, Vol. 

XXI., p. 649, No. 2278 ; Infants, Vol. XXVITT., 
pp. 234-236, Nos. 907-920. 

Lunatics’ property.] — See Lunatics, Vol. 

XXXIII., pp. 202-203, 219, Nos. 1069-1075, 
1280. 

Married women’s property.] — See Execu- 
tion, Vol. XXI., p. 649, Nos. 2276-2277. 

Procedure to obtain order — Order nisi.] — See 

Execution, Vol. XXI., pp. 653-654, Nos. 2312- 
2322. 

Order absolute.] — See Execution, Vol. 
XXL, pp. 654-655, Nos. 2323-2333. 

Effect of order.] — See Execution, Vol. XXI., 
pp. 656-656, Nos. 2334-2347. 

Bankruptcy proceedings.] — See Bank- 
ruptcy, Vol. V., pp. 808-914, Nos. 0902, 7478- 
7481 ; Execution, Vol. XXI., p. 655, Nos. 2335- 
2339. 

Priorities.] — See Execution, Vol. XXI., pp. 
056-668, Nos. 2348-2360. 

Enforcement of order.] — See Execution, Vol. 
XXI., pp. 056-666, 658, Nos. 2342-2344, 2361- 
2370. 

Service of writ out of Jurisdiction.] — See 

Nos. 616, 017, ante. 


Distringas and Stop Orders. 


Under Solicitors Act, 1860 (c. 127 ).] — See 

Solicitor.^, Vol. XTJT., pp. 200, Nos. 3250 et seq. 


SuB-RECT. 2 . — Partnership Interest in 
Partnership Property. 

R. S. C.,Ord.XLVI., r. lA. E very summons by a separate 
judgment creditor of a partner for an order charging his interest 
in the partnership property and profits under section 23 of tlie 
Partnership Act, 1890 (53 A 54 Viet. c. 3ft), and for such other 
orders as are thereby authorised to be made, shall be served in 
the case of a partnership other than a co.st book company on tlie 
judgment debtor and on his partners, or such of them as are 
wltliin the jurisdiction or in the case of a cost book company 
on tlie judgment debtor and the pmser of the company ; and 
such service shall be good service on all the partners or on the 
cost book companv as the case may bo and all orders made on 
.such summons shall be similarly served. 

r. IB. Every application which shall be 

made by any partner of the judgment debtor under the same 
section shall be made by summons, and such summons shall be 
served in the case of a partnership other than a cost book 
company on the judgment creditor and on the judgment debtor, 
and on such of tlio other partners as shall not concur In the 
application and as shall be Mdthin the jurisdiction, or In the case 
of a cost book company on the judgment creditor and on the 
judgment debtor and on the purser of the company, and such 
service shall be good service on all the partners or on the cost 
book companv as the case may be and all orders made on such 
summons shall be similarly served. 

See, generally. Partnership, Vol. XXXVI., 
pp. 418-419, Nos. 877-893. 

2738. Foreign partnership.] — Sect. 23 of the 
Partnership Act, 1800, which enables a judgment 
creditor of a partner to obtain a receiver of his 
interest in the partnership business, applies to a 
foreign firm having a branch house of business in 
England. — Brown, Janson &; Co. v, Hutchinson 
& Co., [1895] 1 Q. B. 737 ; 64 L. J. Q. B. 369 ; 73 
L. T. 8 ; 43 W. R. 633 ; 11 T. L. R. 291 ; 14 R. 
304, C. A. ; subsequent proceedings, [1895] 2 Q. B. 
126, 0. A. 

2739. Lunatic partner.] — The question was 
whether, under a summons taken out for the 
purpose in the lunacy, A., the judgment creditor, 
was entitled to enforce his charging order on the 
shares for foreclosure or sale, notwithstanding 
that it had been obtained subsequently to the 
exercise of the jurisdiction of the court in Lunacy 
by the order of April 29, 1898. 

It is quite obvious that A.’s charging order, 
which was obtained on May 3, 1898, &; which has 
been before the court frequently since that date 
& has never been questioned by anybody, cannot 
now be treated as invalid simply upon the ground 
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Sect. 1. — Charging orders : Sub-sect. 2. Sect. 2 : 

Svib-seiis. 1, 2, 3, 4, 6, 6, 7, 8, 9 d; 10. Sed. 3 ; 

Sub-sects. 1, 2 d; 3.] 

tlmt the judge in I^unacy might have objected to 
the taking of any proceedings upon it, or could 
have required A. to treat it as having been 
invalidly obtained. It has been treated as valid, 
with full knowledge of all the facts, by the persons 
whose duty it is to look after the interests & 
prot<ect the interests of the lunatic, & which duty, 
so far as I know, has been efficiently perform^ 
(Lindley, M.R.). — Be Seager Hunt, [1900] 2 Ch. 
64, 55. n. ; 69 L. J. Ch. 460, n. ; 82 L. T. 741, n. 

2740. Effect of charging order — Bankruptcy 
proceedings.] — A charging order under Partner- 
ship Act, 1890 (c. 39), s. 23, upon a judgment 
debtor’s interest in a partnership, being a pro- 
ceeding in invitum, is not a “ transaction pro- 
tected by Bankruptcy Act, 1883 (c. 52), s. 49. 

Wlien in such a case the partners by direction 
of tlie court pay into court a sum of money in 
redemption or purchase of the interest chafed, 
the transaction is not a “ completed execution ” 
within the meaning of Bankruptcy Act, 1883 
(c. 52), s. 45. 

Semble, if the money had been paid out to the 
execution creditor or the partners had paid the 
money direct, he would have got a good title. — 
Wild v. Southwood, [1897] 1 Q. B. 317 ; 66 
L. J. Q. B. 166 ; 75 L. T. 388 ; 45 W. B. 224 ; 
41 Sol. Jo. 67 ; 3 Mans. 303. 

2741. .] — In Feb. 1914, judgment for 

dissolution of a partnership was given in an action 
in the Chancery Division & a receiver of the 
j)artnership assets was appointed. On June 16 
an order was made by consent in the action to 
tax the costs of pltf. & of deft., & the receiver was 
ordered to pay the costs when taxed to the solicitors 
of pltf. & of deft, out of the partnership assets. 
When this order was made all parties to it knew 
that a creditor’s petition in bankruptcy was 
pending against each of the partners. Subse- 
quently a receiving order was made on each 
petition, adjudication followed, the proceedings 
under the two petitions were consolidated, & an 
order was made by the judge in bankruptcy 
transferring the Chancery action to the Bank- 
ruptcy Court & staying the proceedings there- 
under. In the meantime the costs had been taxed 
under the order of June 16, & the solicitors claimed 
that by virtue of that order they had an equitable 
charge for their costs on the partnership assets & 
were secured creditors : — Held : (1) under the 

doctrine of relation back the title of the trustee 
in bankruptcy accrued prior to the order of 
June 16, which did not bind him nor oust his 
title ; (2) the solicitors were not secured creditors, 
for that they knew of the bankruptcy petitions 
when the order was made, & therefore the assump- 
tion was that they had notice of an available act 
of bankruptcy committed by the partners before 
that time. But, semble^ the order would have 
been a protected “ transaction ” within sect. 45 
of the Bankruptcy Act, 1914, if the solicitors had 
not had notice of an available act of bankruptcy. — 
Re Gebshon & Levy, Ex p. Coote & Richards, 
Ex p, Westcott & Sons, [1916] 2 K. B. 527 ; 
84 L. J. K. B. 1068 ; 69 Sol. Jo. 440 ; [1915] 
H. B. R. 146. 

2742. Power to direct account to be taken.] 

— As a general rule the remedies of a separate 
judgment creditor of a partner, in whose favour 
an order has been made charging the judgment 
debt on that partner’s interest in the partnership 
under Partnership Act, 1890 (c. 39), s. 23 (2), are 


only such as he would have had if the charge had 
been made by the partner ; & therefore, in the 
absence of special circumstances, he cannot during 
the continuance of the partnership obtain an 
order under that sub-section directing the other 
partners to render to him accounts of the partner- 
ship transactions. — ^Brown, Janson & Co. v, 
Hutchinson & Co., [1895] 2 Q. B. 126 ; 64 
L. J. Q. B. 619 ; 73 L. T. 8 ; 43 W. R. 546 ; 11 
T. L. R. 437 ; 14 R. 485, C. A. 

Right of other partners to dissolution.] — 

See Partnership Act, 1890 (c. 39), s. 33. 

Charge after dissolution of partnership.] — See 
No. 2741, ante, & Partnership, Vol. XXXVI., 
p. 489, Nos. 1640-1544. 


Sect. 2.— RESTRAINING TRANSFER OF STOCK- 
AFFIDAVIT AND NOTICE IN UEU OF DIS- 
TRINGAS. 

Sub-sect. 1. — “ Company ” and 
Defined. 

R. S. C., Ord. XLVI., r. 8. In the following Rules of this 
Order the expression “Company” includes the Governor and 
Company of the Bank of England and any other public company, 
whetner Incorporated or not, and the expression “ stock ” 
Includes shares, securities, and dividends thereon. 

Company.] — See Execution, Vol. XXI., p. 651, 
Nos. 2293-2296. 

Stock.] — See Execution, Vol. XXI., p. 651, 
No. 2297. 

Power of court summarily to restrain transfer.] — 

See Execution, Vol. XXT., pp. 663, 664, Nos. 
2433-2447. 


Sub-sect. 2. — ^Affidavit. 

R. S. C., Ord. XLVI., r. 4. Any person claiming to bo interested 
in any stock standing in the books of a company may, on an 
affidavit by liimself or his solicitor in the Form No. 27 in 
Appendix B., with such variations as circumstances may require, 
and on filing the same In the central office or any district registry 
with a notice in tlie Form No. 22 in the same Appendix, with 
such variations as circumstances may require, and on procuring 
an office copy of the affidavit and a duplicate of the filed notice 
authenticated by the seal of the central office or any district 
registry, serve the office copy and duplicate notice on the 
company. 

Appendix B., Forms 22 & 27.] — See Yearly 
Supreme Court Practice, 


Sub -sect. 3. — Name and Address for Service. 

R. S. C., Ord. XLVI., r. 5. There shall be appended to the 
affidavit a note stating the person on whose behalf it Is filed, 
and to what address notices (if any) for that person are to be 
sent. 


Sub-sect. 4. — Service of Notices. 

R. S. C., Ord. XLVI., r. 6. Ail such notices shall be deemed 
to have been duly sent if sent through the post by a prepaid 
letter directed to that person at the address so stated or at any 
such substituted address as hereinafter mentioned, whether the 
person to whom the notice is sent is living or not. 


Sub-sect. 6. — ^Alteration op Address. 

R. S. C., Ord. XLVI., r. 7. The address so stated may, from 
time to time, be altered by the person by or on whose behalf 
the affidavit is filed, but no notice sent by post before the altera- 
tion to the address originally given or for the time being sub- 
stituted therefor shall be aflfocted by any subsequent alteration. 
Any such alteration of address may be made by service of a 
memorandum thereof on the company In the manner required 
for service of a notice under this order. 
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Sub-sect, 6. — Service to have effect op 
Distringas. 

R, S. C., Ord. XLVL, r. 8. The service of the office copy of 
the affidavit and of the duplicate of the filed notice shall have 
the same force and effect against the company as a writ of 
distriitgat duly Issued under the Act 6 Viet. c. 6, s. 6, would 
have had against the Bank of England if these Rules had not 
been made. 

See Execution, Vol. XXI., pp. 062-603, Nos. 
2420-2433. 


Sub-sect. 7. — ^Withdrawal of Notice or Order 
TO Stay its Operation. 

R. S. C., Ord. XLVI.y r. 9. A notice filed under Rule 4 of tills 
Order may at any time be withdrawn by the person by whom 
or on whose behalf It was given on a written request signed by 
him, or its operation may bo made to cease by an order to bo 
obtained by motion on notice or by petition or by summons 
at chambers duly served by any other person claiming to bo 
interested in the stock sought to be affected by the notice. 


Sub-sect. 8. — Request by Stockholder for 
Transfer of Stock or Payjvient of Dividends. 

R. S. C., Ord. XLVL, r, 10. If, whilst a notice filed under 
Rule 4 of this Order continues in force, the company on whom 
it is served receive from the person in whose name the stock 
specified in the notice Is standing, or from some person acting 
on his behalf or representing him, a request to permit the stock 
to be transferred or to pay the dividends thereon, the company 
shall not, by force or in consequence of the service of the notice, 
be authorised, without the order of the Court or a .Judge, to 
refuse to permit the transfer to be made or to withhold the 
ayment of the dividends for more than eight days after the 
ate of the request. 

See Execution, Vol. XXI., pp. 603-004, Nos. 
2433-2447. 


Sub-sect. 9. — Correcting Description of 
Stock. 

R. S. C., Ord. XLVL, r. 11. If the person uho files a notice 
under Rule 4 of this Order desires to correct the description of 
the stock referred to in the filed notice, he may file an amended 
notice and serve on the company a duplicate thereof sealed with 
the seal of the central office or any district registry, and in that 
case the service of the notice shall be deemed to have been made 
on the day on which the amended duplicate is so served. 


Sub-sect. 10. — Notice to Restrain Transfer 
OF Stock under R. S. C., 1880. 

R. S. C., Ord. XLVI., r. 14. Any person who, under Order 
XL VI. of the Rules of the Supreme Court, 1880, may have 
served in the manner thereby prescribed a notice, operating In 
lieu of a writ of diitringaa, which at the time of making tills 
present Rule may be still in force, may at any time during the 
currency thereof file in the central office, without any affidavit 
in support thereof, a further notice under his hand, stating that 
the same shall thenceforth have effect without any further 
renewal, in the same manner as if It had been a notice filed in 
the central office on affidavit under Order XL VI., Rules 4 and 6 
of the Rules of the Supreme Court, 1883, and serve a duplicate 
of such notice under the seal of the central oflico upon the 
company upon which such first-mentioned notice was served ; 
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and the service of the duplicate of such notice so filed shall have 
the same effect as a writ of diBiringas duly Issued under the Act 
5 Viet. c. 6, 8. 6, would have had against the Bank of England. 


Sect. 3.— STOP ORDERS. 

Sub-sect. 1. — In General. 

The application — Who may apply.] — See Execu- 
tion, Vol. XXI., p. 069, Nos. 2375-2380. 

How application made.] — See Execution, 

Vol. XXI., p. 659, Nos. 2381-2380. 

Service.] — See Sub-sect. 3, post. 

Evidence in support.] — See ExEcimoN, 

Vol. XXI., p. 660, Nos. 2393-2395. 

Whether charging order to be first obtained.] — 
See Execution, Vol. XXI., p. 658, Nos. 2371, 
2372. 

Duty of Paymaster-General.] — See Execution, 
Vol. XXI., pp. 668, 660, Nos. 2373, 2374, 2400. 

Form of order.] — See Execution, Vol. XXI., 
p. 660, Nos. 2396-2400. 

To what funds applicable.] — See Execution, 
Vol. XXI., p. 660, Nos. 2401-2407. 

Effect of order.] — See Exrcution, Vol. XXI., 
p. 601, Nos. 2408-2411. 

Priorities.] — See Bankruptcy, Vol. V., p. 034, 
No. 5711 ; CnosEs in Action, Vol. VIII., pp. 474- 
470, Nos. 442-458, 462 ; Execution, Vol. XXI., 
pp. 661-662, Nos. 2412-2419. 

Payment out.] — See Execution, Vol. XXI., 
p. 602, No. 2420. 

Costs,] — See Sub-sect. 2, post. 


Sub-sect. 2. — Costs. 

R. S. C., Ord. XLVL, r. 12. Wliere any moneys or securities 
are in Court to the general credit of any cause or matter, or to 
the account of any class of persons, and an order la made to 
prevent the transfer or payment of such moneys or securities, 
or any part thereof, without notice to the assignee of any person 
entitled in expectancy or otherwise to any share or portion of 
such moneys or Becurities, the person by whom any such order 
shall be obtained on the shares of such moneys or securities 
affected by such order shall be liable, at the discretion of the 
Court or a Jinlge, to pay any costs, charges, and expenses which, 
by reason of any such order liaving been obtained, shall be 
occasioned to any party to the cause or matter, or any persons 
interested in any such moneys or securities. 

See Execution, Vol. XXI., p. 662, Nos. 2421- 
2425. 


8ub-8ect. 3. — Service of Application for 
Order, 

R. S. C., Ord. XLVL, r. 13. Any person presenting a petition 
or taking out a summons for any such order as aforesaid shall 
not be required to serve such petition or summons upon the 
parties to the cause or matter, or upon the persons interested 
in such parts of the moneys or securities as are not sought to be 
affected by any such order. 

See Execution, Vol. XXI., pp. 659, 600, Nos. 
2387-2392. 


21 * 
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Part Lll. — Writ of Possession. 


Sect. 1 . — ENFORCEMENT OF JUDGMENTS OR 
ORDERS FOR RECOVERY OF POSSESSION BY 
WRIT. 

R, S. C„ Ord. XLVll., r. 1, A judgment or order that a part^ 
do recover possession of any land may be enforced by writ of 
possession in manner immediately before the let November, 1876, 
used In actions of ejectment in the Superior Courts of Common 
Law. 

See Execution, Vol. XXI., pp. 585, Nos. 1632 
ct seq. 


Sect. 2.~-SUING OUT WRIT AFTER SERVICE OF 
JUDGMENT OR ORDER. 

R. S. C., Ord. XLVII., r. 2. Wheic by any judgment or order 
any person therein named is directed to deliver up possession 
of any lands to some other person, the person prosecuting such 


judgment or order shall, without any order for that purpose, 
be entitled to sue out a writ of possessiou on filing an affidavit 
showing duo service of such judgment or order and that the 
same has not been obeyed. 

See Execution, Vol. XXI., p. 587, No. 1660. 


Sect. 3.— SEPARATE WRITS OF EXECUTION FOR 
RECOVERY OF POSSESSION AND COSTS. 

R. S. C., Ord. XLVII., r. 8. Upon any judgment or order for 
the recovery of any land and costs, there may be either one writ 
or separate writs of execution for the recovery of possession and 
for the costs, at the election of the successful party. 

See Execution, Vol. XXI., pp. 586, 587, Nos. 
1647, 1648. 


Part LIU. — Writ of Delivery and Writ of Assistance. 


R. S. C., Ord. XLVIII., r. 1. Where it is sought to enforce a 
judgment or order for the recovery of any property other than 
land or money by WTit of delivery, the Court or a Judge may, 
upon the application of the plaintiff, order that execution shall 
issue for the delivery of the property, without giving the defen- 
dant the option of retaining the property, upon paying the 
value assessed, If any, and that if the property cannot be found, 
and unless the Court or a Judge shall otherwise order, the sheriff 
shall distrain the defendant by all his lands and chattels in the 
sheriff’s bailiwick, till the defendant deliver the property ; or 
at the option of the plaintiff, that the sheriff cause to be made of 
the defendant’s goods the assessed value, if any, of the property. 


R. S. C., Ord. XLVIII., r. 2. A writ of delivery shall be in 
the Form No. 10 in ^pendix H. ; and when a writ of delivery 
is issued, the plalntifif shall, cither by the same or a separate 
writ of execution, be entitled to have made of the defendant’s 
goods the damages and costs awarded, and Interest. 

Writ of Delivery.] — See Execution, Vol. XXI., 
pp. 683-584, Nos. 1602-1618. 

Writ of Assistance.] — See Execution, Vol. XXI., 
pp. 584-585, Nos. 1619-1631. 


Part LIV. — Actions by or against Partners. 


Sect. 1.— IN FIRM NAME. 

Sub-sect. 1. — In General. 

R. S. C., Ord. XLVIIIa., r. 1. Any two or more persons 
claiming or being liable as co-partners and carrj^ing on business 
wltliin the jurisdiction may sue or be sued in the name of the 
respective firms, If any, of v^lildi such persons were co-partners 
at the time of the accruing of the cause of action ; and any 
party may in such case apply by summons to a Judge for a 
statement of the names and addresses of the persons who were, 
at the time of the accruing of the cause of action, co-partners in 
any such firm, to be furnished in such manner, and verified on 
oath or otherwise, as the Judge may direct. 

See, generally, Partnership, Vol. XXXVI., 
pp. 310 et eeq. 

For registration of business names, see Trade 
Marks, Trade Names, Vol. XLIII., pp. 208-270, 
Nos. 1043-1055. 

2743. Effect of use of firm name — Action against 
individual partners.] — When a firm’s name is used, 
it is only a convenient method for denoting those 
persons who compose the firm at the time when 
that name is used, & a pltf. who sues partners in 
the name of their finn in truth sues them 
individually, just as much as if he had set out all 
their names (Lindley, L. J.). — Western National 
Bank of City op New York v. Perez, Triana 
& Co., [1891] 1 Q. B. 304 ; 60 L. J. Q. B. 272 ; 
64 L. T. 643 ; 39 W. R. 246 ; 7 T. L. R. 498, 0. A. 

2744. Effect of change In personnel of firm.] — 
I cannot help thinking that some difficulty may 


arise with regai-d to that provision of the Judicature 
Rules which enables partners to bo sued in the 
name of the firm, because we have not yet intro- 
duced into our law the notion that a firm is a 
persona. What I mean is this, supposing there 
to have been an entire change in the constitution 
of the firm, & that, although the name of the firm 
continued, the firm at the time when the action 
was brought consisted of entirely different persons 
from those of whom it consisted at the time when 
the contract was made ; for instance, if A.,B., & 
C. were the partners at the time of the action, & 
E., F., & G. at the time of the contract (James, L.J.). 

I quite agree ; it may be that under sucli 
circumstances you could not sue the firm (Brett, 
L.J .). — Re Sawers, Ex p, Blain (1879), 12 Ch. D. 
522, 633 ; 41 L. T. 40 ; 28 W. R. 334 ; 7 T. L. R. 
177, C. A. 

Service of writ.] — See Sect. 2, post. 

Admiralty action in rem — Description of parties.] 
— See Admiralty, Vol. I., p. 168, No. 669. 

Actions between firm & members of firm.] — See 

Sect. 5, post. 

Where infant partner.] — See Partnership, Vol. 
XXXVI., p. 344, No. 218. 

Single person carrying on business in firm’s 
name.] — See Sect. 6, post, 

2745. Name of newspaper.] — D b Bernales v . 
New York Herald, No. 2748, post. 
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Name of club.] — See Clubs, VoL VIII., p. 620, 
No. 103. 

Executors carrying on testator’s business — In 
testator’s firm name.] — See Partnership, Vol. 
XXXVI., p. 319, No. 24. 

Firms containing alien enemy partners.] — See 

Aliens, Vol. II., pp. 160, 164, 160, 161, Nos. 223, 
246, 304-300, 310 ; Supp. 


Sub-sect. 2. — Carrying on Business Within 
THE Jurisdiction. 

See Partnership, Vol. XXXVI., pp. 402, 411- 
414, Nos. 733, 814-831. 

Business done by agent.] — See Agency, Vol. I., 
p. 271, No. 32 ; Corporations, Vol. XIII., pp. 
430, 431, Nos. 1631, 1532, 1536, 1540 ; Partner- 
ship, Vol. XXXVI., p. 412, No. 819. 

Colonial Qrm.J—See Partnership, Vol. 
XXXVI., p. 411, No. 814. 


►Sub-sect. 3. -Disclosure ok Names, etc., 
OF Parties. 

R. S. C., Ord. XLVIIlA., r. 2. When a mi it is sued out by 
partners in the name of their firm, Uie plaintiffs or their solicitors 
shall, on demand in writing by or on behalf of any defendant, 
forthwith declare in writing the names and places of residence 
of all the persons constituting the firm on whoso behalf the 
action is brought. And if the plaintiffs or their solicitors shall 
fail to comply with such demand, all proceedings in the action 
may, upon an application for that purpose, be stayed upon sueh 
terms as the Court or a Judge may direct. And when the names 
of the partners are so Ucelareil, the action shall proceed in the 
same manner and the same consequences in all respects shall 
follow as if they had been named as plaintiffs In the writ. But 
all the proceedings shall, nevertheless, continue in the name of 
the lirm. 

2746. Declaration by plaintiffs.]— Ord. XLVIIIa., 
r. 2, is an old rule, to bo found, tlumgh not in 
identical words, in the Common Law Procedure 
Act, 1852, s. 7. It enables a deft, to obtain dis- 
closure of the names of the partners in a pltf. 
firm by a statement in writing by pltfs. or their 
solicitors. There is no provision with regard to 
any application to cross-examine on a statement 
so obtained, & deft, is bound to accept it. That 
rule appears to have been thought to be insufficient 
standing alone, & r. 1, which applies to firms 
carrying on business within the jurisdiction, was 
framed to supply the deficiency. Under that rule 
the information may be verified on oath or other- 
wise as the judge may direct. It has been argued 
that the rule gives a general power as to the mode 
of verification ; but there is no indication of an 
intention to allow a preliminary issue to try the 
question as to who were in fact the partners 
(Mathew, L.J.). — Abrahams & Co. v, Dunlop 
Pneumatic Tyre Co., [1905] 1 K. B. 46, 51 ; 74 
L. J. K. B. 14 ; 91 L. T. 11, C. A. 

On affidavit.]— /See B. S. C., Ord. XLVIIIa., 
r. 1, p. 650, ante, 

Effect of.] — See Partnership, Vol. 

XXXVI., p. 406, No. 760. 

No attachment for non-disclosure.] — See 

Discovery, Vol. XVIII., p. 248, No. 1913. 

See, also. Partnership, Vol. XXXVI., p. 416, 
Nos. 866-867. 


Sect. 2.— SERVICE OF WRIT. 

R. S. C., Ord. XLVIIIa., r. 8. Where persons are sued as 
partners in the name of their firm under Rule 1, the writ shall 
be served either upon any one or more of the partners or at the 
principal place, Within the jurisdiction, of the business of the 


partnership upon any person having at the time of service the 
control or management of the partnership business there ; and, 
subject to these Rules, such service shall be deemed good service 
upon the firm so sued, whether any of the members thereof are 
out of the jurisdiction or not, and no leave to issue a writ against 
them shall be necessary : provided that In the case of a co- 
partnership which has been dissolved to the knowledge of the 
plaintiff before the commencement of the action, the writ of 
summons shall be served upon every person within the juris- 
diction sought to be made liable. 

R. S. C., Ord. XLVIIIa.. r. 4, Where a writ is Issued against 
a firm, and is served as directed by Rule 3, every person on 
whom it is served shall be Informed by notice in writing given 
at the time of such service whether he is served as a partner or 
as a person having the control or management of the partner- 
ship business, or in both characters. In default of such notice, 
the person served shall be deemed to be served as a partner. 

See Agency, Vol. I., p. 271, No. 32 ; Bank- 
ruptcy, Vol. IV., pp. 89, 98, Nos. 807, 887 ; 
Lunatics, Vol. XXXIII., p. 233, No. 1468 ; 
Partnership, Vol. XXXVI., pp. 410-416, Nos. 
793, 794, 806-844. 

See, also, Parts XI., XII., XIII., ante. 


Sect. 3.— APPEARANCE. 

R. S. C., Ord. XLVIIIa.. r. 5. Where persons are sued as 
partners in the name of their firm, they shall appear individually 
in their own names ; but all subsequent proceedings shall, 
nevertheless, continue in the name of the firm. 

r. 0, Where a writ is served under 

Rule 3 upon a person having the control or management of the 
partnership business, no appearance by him shall be necessary 
unless he is a member of the firm sued. 

r. 7, Any person served as a partner 

under Rule 3 of this Order but w’ho denies that he was a partner 
or liable as such at any material time may enter an appearance 
stating therein that ho does so as “ a person served as a partner 
In the defendant firm, but who denies that he was a partner at 
any material time.” Such appearance as long as It stands shall 
be treated as an appearance for the firm. If an appearance is 
so entered (A) the plaintiff may apply to set It aside on the 
ground that the person entering it was a partner or liable as 
such, or may leave that question to be determined at a later 
stage of the proceedings ; or (B) the person entering the appear- 
ance may apply to set aside the service on him on the ground 
that he was not a partner or liable as such ; or he may at the 
proper time deliver a defence denying either or both (I) his 
liability as a partner, (2) the liability of the defendant firm in 
respect of the plaintiff’s rlalm. An order may on the application 
of either party at any time be made that the questions as to the 
liability of the person served and the liability of the defendant 
firm may bo tried in such manner and at such time or times as 
the Court or Judge may think fit. 

See Partnership, Vol. XXXVI., pp. 376, 416, 
410, Nos. 523, 845-854 ; Supp. 


Sect. 4.— PROCEEDINGS SUBSEQUENT TO 
APPEARANCE. 

Sub-sect. 1. — Defence. 

See Partnership, Vol. XXXVI., pp. 376, 409, 
415, 416, Nos. 523, 791, 845, 861. 


Sub-sect. 2. — Counterclaim. 

See Bankruptcy, Vol. IV., p. 390, No. 3569 ; 
Partnership, Vol. XXXVI., p. 402, No. 733. 


Sub-sect. 3. — Judgment. 

See Bankruptcy, Vol. IV., p. 32, No. 265 ; 
Executors, Vol. XXIV., p. 646, No. 6727; 
Judgments, Vol. XXX., p. 166, No. 863 ; 
Partnership, Vol. XXXVI., pp. 366, 410, 417, 
Nos. 437, 868-873. 
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Sect. 4. — Proceedings suhsegueni to appearance : Svh- 
sects, 4, 6 6. Sects. 6 6. Part LV» Sect, 

1 : Sub-sects. 1, 2 3.] 

Sub-sect. 4. — Execution. 

n. S. C., Ord. XLVIIIa,, r. 8. Where a judgment or order Is 
against a firm, execution may issue : 

(a) Against any property of the partnership within the Juris- 

diction ; 

(b) Against any person wlio has appeared in his own name 

under Rule 6 or C, or wlio has admitted on the plead- 
ings that he is, or wlio has been adjudged to be a 
partner ; 

(c) Against any person who has been individually served, as 

a partner, with the writ of summons, and has failed to 
appear. 

If the party who has obtained judgment or an order claims to 
be entitled to issue execution against any other person as being 
a member of the firm, he may apply to the Court or a Judge for 
leave so to do ; and the Court or Judge may give such leave if 
the liability be not disputed, or if such liability be disputed may 
order that the liability of such person be tried and determined 
in any manner in which any issue or question In an action may 
be tried and determined. But except as against any property 
of the partnership, a judgment against a firm shall not render 
liable, release, or otherwise affect any member thereof who was 
out of the jurisdiction when the writ was issued, and who has 
not ap^ared to the writ, unless he has been made a party to 
the action under Order XL, or has been served within tlie juris- 
diction after the writ in the action was issued. 

See Bankruptcy, Vol. IV., pp. 29, 82, 89, 
Nos. 230, 265, 807 ; Partnership, Vol. XXXVI., 
pp. 409, 411, 417-419, Nos. 791, 809, 812, 874-893 ; 
Partnership Act, 1890 (c. 39), s. 23 ; County 
Courts Act, 1919 (c. 73), s. 3. 

Charging orders, etc.] — See Part LI., Sect. 1, 
sub-sect. 2, anU, 


Sub-sect. 5. — ^Banioiuptcy. 

See Bankrupity, Vol. IV., pp. 29. 80, Nos. 
280, 804, 806, 807; Vol. V., p. 1088, No. 8448, 
Supp. 


SuB-sE(T. 6 . — Attac hment op Debts, 

R. S. C., Ord. XLVIIIa., r. 9. Debts owing from a firm carrying 
on business within the jurisdiction may be attached under 
Order XLV., although one or more members of such firm may 
be resident abroad : provided that any person having the 
control or management of the partnership business or any 
member of the firm within the jurisdiction is served with the 
garnishee order. An appearance by any member pursuant to 
an order shall be a sufficient appearance by the firm. 

Charging order.]— AS'<?e Partnership Act, 1890 
(c. 39), s. 23, 6b Part LI., Sect. 1, sub-sect. 2, a 7 ite. 


Sect. 6.— ACTIONS BETWEEN FIRM AND 
MEMBERS OF FIRM. 

R. S. C., Ord. XLVniA.« r. 10. The above Rules shall apply 
to actions between a firm and one or more of its members, and 
to actions between firms having one or more members in common, 
provided such firm or firms carry on business within the juris- 
diction, but no execution shall be issued In such actions without 
leave of the Court or a Judge, and on an application for leave 
to issue execution all such accounts and inquiries may be 
directed to be taken and made, and directions given, las may 
be just. 

Executor partner’s right of retainer — Debt to 
^rtnerehip.]— Executors, Vol. XXIII., p. 373, 

2747. Whether relief limited to account.] — 

partner cannot be a creditor of or a debtor to bis 
firm or sue bis firm or be sued by it, inasmuch as 


the English law does not recognise the existence of 
a firm as distinct from the members of it ; & 
further, in an action by one or more partners, 
whether using the name of the firm imder Ord. 
XLVIIIa., r. 10, or not, against a co-partner 
alleging that money is due from deft, to pltfs. 
in connection with the affairs of the firm, whether 
the claim arises in respect of transactions during 
the continuance of the partnership, or in the course 
of the winding up of its affairs after dissolution, 
the only relief which pltf. could obtain would be 
an account of the dealings & transactions of the 
partners (Warrington, L.J.). — ^Meyer & Co. v, 
Faber (No. 2), [1923] 2 Oh. 421 ; 93 L. J. Ch. 17 ; 
129 L. T. 490 ; 39 T. L. R. 550, C. A. 

.] — See, also, Partnership, Vol. XXXVI., 

p. 619, No. 1894. 


Sect. 6.— PERSON CARRYING ON BUSINESS IN 
ANOTHER NAME. 

R. S. C., Ord. XLVIIIa., r. 11 . Any person carrying on business 
witidn the jurisdiction in a name or style other than his own 
name may be sued in such name or style as if it were a firm 
name ; and, so far as the nature of tl»e ease will permit, all rules 
relating to proceedings against firms shall apply. 

See Bankruptcy, Vol. IV., pp. 32, 137, Nos. 265, 
1262 ; Partnership, Vol. XXXVI., pp. 405, 414, 
415, Nos. 758, 759, 832-834, 844. 

2748. Name of newspaper.] — The judge refused 
to allow substituted service. I am of opinion 
that he was right. The writ is issued against the 
New York Herald. The sole proprietor of that 
newspaper is Gordon Bennett, an American citizen 
residing in Paris. 1 regard tlie name of the Now 
York Herald as an alias for the name of Gordon 
Bennett, & I deal with the case as if the writ was 
issued against Gordon Bennett individually. 
The object of issuing the writ against the New York 
Herald is obvious ; it is an attempt to bring the 
case within the language of Ord. XLVIIIa., 
r. 11, with which I will presently deal. Inde- 
pendently of that order, it [has been] held that 
substituted service cannot be allowed when 
personal service is impossible. Personal service 
is impossible here. The learned judge was right, 
therefore, in setting aside the order for substituted 
service. But it is said the code of rules contained 
in Ord. XLVIIIa. lias enlarged the jurisdiction 
of the courts by including foreign firms within 
their scope. It is unnecessary in this case to 
express any opinion as to the effect of these rules 
on the joint property in this coimtry of a foreign 
firm carrying on business here. The New York 
Herald is not a foreign firm. It is not a firm at all. 
The New York Herald is the alias in this country 
for Gordon Bennett. Gordon Bennett is an 
American citizen residing in Paris. But the rule 
relied on is r. 11 of Ord. XLVIIIa. ... I cannot 
think that the authors of this rule intended that 
service might be effected on an individual foreigner 
permanently residing abroad simply because ho 
carried on business in this country imder an 
assumed n^e, when it could not have been effected 
upon him if he carried on business here in his own 
name. The code of rules contained in Ord. 
XLVIIIa. are difficult to imderstand, but what- 
ever their effect & meaning may be, I decline to 
put upon them a construction to my mind so 
unreasonable as this. This point therefore fails 
(Lopes, L.J.). — De Bernales v. New York 
Herald, [1893] 2 Q. B. 97, 98, n, ; 62 L. J. Q. B. 
386 ; 68 L. T. 668 ; 41 W. R. 481 ; 9 T. L. B, 381 ; 
37 Sol. Jo. 404 ; 6 R. 339, C. A. 
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Part LV. — ^Transfers and Consolidation 


Sect. 1.— TOANSFEIIS. 

Sub-sect. 1. — Transfer by Lord 
Chancellor. 

R. S. 0., Ord, r. 1. Causes or matters may be trans* 

ferrea from one Division to another of the High Court or from 
one Juage to another of the Chancery Division by an order of 
the Lord Chancellor, provided that no transfer shall bo made 
Division without the consent of the President 

of the Division. 

As to power of transfer.] — See Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 
sa. 68, 69. 

2749. Jurisdiction to stay action.] — The Lord 
Chancellor has no jurisdiction to stay the action, 
but simply to determine whether or not it is to 
be transferred. — Re Sharp, Bental v. Sharp 
(1876), cited Seton, 7th ed., 793. 

2750. Motion for transfer to be made on notice.] 
— Motions for the transfer of causes from one 
division to another of the High Court should be 
made on notice. 

An order for the transfer of a cause is not 
effectual until the sanction has been obtained of 
the President of the division to which it is proposed 
to transfer the cause. — Humphreys v. Edwards 
(1876), 45 L. J. Ch. 112 ; 1 Char. Pr. Cas. 81. 

2761. Costs.] — As a general rule a suit instituted 
in one branch will be transferred to the latter, & 
the pltf. in the second suit will have to pay the 
costs of the transfer. But the pltf. in the first 
suit ought, before giving notice of motion for 
transfer, to ask the pltf. in the second suit for his 
consent to the application ; <te if the pltf. in the 
first suit neglects to do so he may have to pay the 
costs of the application. — Lyall v. Weldhen 
(1874), 9 Ch. App. 287 ; 30 L. T. 140 ; 22 W. R. 
633, L. C. & L, JJ. 

2752. .] — On the hearing of an opposed 

motion for the transfer of an action from one judge 
of the Chancery Division to another, the Lord 
Chancellor made an order directing the transfer 
& that the respondent should pay the costs of the 
motion. Before the notice of motion was given, 
the moving party wrote to the respondent asking 
whether he would consent to the transfer, which he 
refused to do. In taxing the costs under the order 
of the Lord Chancellor, the taxing master dis- 
allowed the costs of this correspondence. On 
summons to review the taxation : — Held : that 
the taxing master was right. — Norton v. Fen- 
wick (1886), 54 L. J. Ch. 632 ; 62 L. T. 341. 

County Palatine Court — Transfer to High Court.] 
— See Court of Chancery of Lancaster Act, 1864 
(c. 82), s. 8 ; Chancery of Lancaster Act, 1890 
(c. 23), s. 6. 


Sub-sect. 2. — Transfer from one Judge to 
Another of the Chancery Division for 
Hearing only. 

R. S. C., Ord. XLIX., r. 2. In the Chancery Division a transfer 
of a cause or matter from one Judge to another may by the 
same or a separate order be ordered to be made or to be deemed 
to have been made for the purpose only of hearing or of trial, 
and in such case the original and any further hearing shall take 
place before the Judge to whom the cause or matter shall be so 
transferred ; but all other proceedings therein, whether before 
or after the hearing or trial of the cause or matter, shall be 
taken and prosecuted in the same manner as if such cause or 
matter had not been transferred from the Judge to whom It 
was assigned at the time of transfer, and as if such Judge had 


f lvcn or made the judgment or order, If any, therein, unless the 
udge to whom the cause or matter is transferred shall direct 
that any further proceedings therein, before or after the hearing 
or trial thereof, shall be taken and prosecuted before himself or 
before an Offlcla IReferee or special referee. 

2753. Effect of transfer.}— ; after an 
action in the Chancery Division has been trans- 
ferred for the purpose of trial or hearing to 
another judge of the same Division, the judge to 
whom the action was originally attached has no 
jurisdiction to order that an interlocutory applica- 
tion in the action shall be heard by the judge to 
whom the transfer has been made. — ^Lloyd v. 
Jones (1877), 7 Ch. D. 390 ; 47 L. J. Ch. 470 ; 37 
L. T. 524 ; 20 W. R. 202. 

2754. .] — Upon this summons being called, 

Vice-Chancellor Bacon stated, that in all similar 
cases — that is, applications after judgment in 
causes transferred from his lordship to Mr. J ustice 
Fry for hearing — it was his desire that that learned 
judge should bo requested to hoar them, as arising 
out of matters with which the latter was already 
acquainted. The Vice-Chancellor accordingly de- 
clined to hear the summons. — Shaw v. Brown 
(1881), 50 Tj. j. Ch. 232 ; subsequent proceedings^ 
44 L. T. 339. 


Sub -sect. 3. — Transfer from one Division 
TO Another. 

R. S. C., Ord. XLIX., r. 3. Anv cause or matter may, at any 
stage, be transferred from one Division to another by an order 
made by the Court or anv Judge of the Division to which the 
cause or matter Is assigned : Provided that no such transfer 
shall bo made without the consent of the President of the 
Division to whi'di the cause or matter Is proposed to be trans- 
ferred. 

Option of plaintiff to choose Division, see 
Supreme Coui^ of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 58. 

2755. Transfer from one Judge to another.] — 
Ord. LI., r. 2, Rules of Court, 1876, [see, now, 
R. S. C., Ord. XLIX., r. 3] has reference to the 
transfer of an action from one Division to another, 
& does not authorise a transfer from a judge of 
one Division to another judge of the same Division. 
— Chapman v. Real Property Trust, Ltd, (1878), 

I nu 1^. 732 ; 26 W. R. 587. 

2756. Scottish judgment.] — H. died in April, 
1892, resident & domiciled in England, but having 
a small amount of property in Scotland. He had 
borrowed money from L., who was resident & 
domiciled in Scotland, the recovery of which was 
barred by the Statute of Limitations in England, 
but not in Scotland. In Dec. 1892, L. com- 
menced proceedings in Scotland against the 
administratrix of H. to recover the money. On 
Jan. 17, 1893, a creditor commenced an action in 
England for the administration of H.^s estate, & 
an administration order was made on Jan. 20. 
On Feb. 1 judgment was given against the 
administratrix in the Scotch action in her absence ; 
but on the 14th she obtained leave to defend. 
On March 24 L. applied to prove his debt in the 
English action, & by his affidavit stated the 
pendency of the Scotch action. The Chief Clerk 
refused to adjourn the question tUl after the 
decision of the Scotch action, & on May 1 made his 
certificate disallowing L.*s claim. On May 30 
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Bed. 1« — Transfers: Svh-sect 3.] 

Ij. r6cov6red judgment in the Scotch action, & on 
July 22 this judgment was registered in England 
under the Judgments Extension Act, 1868, s. 3. 
The administratrix applied for an injunction to 
restrain L. from enforcing his judgment, & an 
injunction was granted by North, J., who con- 
sidered that L. was barred by the adjudication 
on his claim in chambers : — Held : on appeal, 
the injunction ought only to have been granted 
on the terms of admitting L. as a creditor for the 
amount of the judgment debt & the costs of 
registration, for that under the Judgments Ex- 
tension Act, 1868, B. 3, L. was in the same position 
as if on the day of registration he had recovered 
judgment for the amount in an English Court 
against the administratrix, in which case, the 
assets being still under the control of the court 
undistributed, it would have been of course to 
allow him to prove for the amount of the judgment 
in the administration . — Be Low, Bland v. Low, 
[1894] 1 Ch. 147 ; 63 L. J. Ch. 60 ; 70 L. T. 57 ; 
10 T. L. R. 106; 38 Sol. Jo. 78; 7 R. 346, 
C. A. 

2767. Transfer to Chancery Division — Specific 
performance.} — To an action in the Exchequer 
Division to recover possession of land, the deft, 
set up a counterclaim for specific performance of a 
contract for a lease. Upon a summons taken 
out in that Division by the deft., & against the 
pltf.’s will, a judge of the Common Pleas Division 
at chambers made an order to transfer the action 
to the Chancery Division, the Lord Chancellor’s 
consent having been obtained : — Held : since it 
appeared on the facts that there was a primd facie 
case for specific performance, which, under the 
practice before the Judicature Acts, would have 
entitled the present deft., on a bill for specific 
performance, to an injunction to restrain the action, 
& since the question of specific performance could 
be more conveniently disposed of in the Chancery 
Division, the action ouglit to be transferred. — 
Hillman v, Mayhew (1876), 1 Ex. D. 132 ; 45 
L. J. Q. B. 334 ; 34 L. T. 250 ; 24 W. R. 435, 485 ; 

3 Char. Pr. Cas. 85. 

2768. .] — The vendor of a piece of 

land brought an action in the Queen’s Bench 
Division against the purchaser for trespassing 
on an adjoining piece of land. 

The deft, alleged in his defence, that the pltf. 
had agreed to gi*ant him a right of w^ay over the 
last-mentioned piece of land, &; delivered a counter- 
claim rectification of the deed of conveyance by 
inserting a grant of such right of way. lie also 
claimed specific performance of an alleged agree- 
ment to sell him another adjoining piece of land. 
The deft, then moved to transfer the action to the 
Chancery Division : — Held : the relief asked by 
the counterclaim was not a sufficient ground for 
transferring the action to the Chancery Division. 

Quoeret whether the Court of Appeal has power 
to order the transfer of an action without the 
consent of the president of the Division from which 
it is to be tran^erred.—STOREY v. Waddle (1879,) 

4 Q. B. D. 289 ; 27 W. R. 833, C. A. 

2769. •] — In an action by purchaser 

of land against vendor for return of deposit the deft, 
counterclaimed specific performance : — Held : the 
action ought to be transferred to the Chancery 
Division. — L ondon Land Co., Ltd. v, Harris 
(1884), 13 Q. B. D. 540 ; 63 L. J. Q. B. 636 ; 61 
L. T. 296 ; 33 W. R. 14. 

2760. Subject-matter partly assigned to 

Chanceiy Division.] — If in an action in a Common 
Law Division, where a cross-action has also been 


brought in the Chancery Division, it appears that 
the whole dispute between the parties can be inore 
conveniently disposed of in the Chancery Division, 
an order transferring the cause to that division 
will be made, even though there be a question in 
the cause which might be properly tried by a jury 
in the Common Law Division. 

Therefore where an action was brought in this 
division for breach of a certain agn^ement, & for 
a fraudulent & false representation concerning 
the subject-matter of that agreement, & a cross- 
action was brought in the Chancery Division for the 
specific performance of the same agreement ; upon 
an application to transfer the action to the Chancery 
Division, the court made the order. — Holmes v. 
Harvey (1876), 35 L. T. 600 ; 25 W. R 80. 

2761. .] — Where an action has been 

already commenced in one of the Common Law 
Divisions, a deft, cannot, by instituting a cross - 
action in the Chancery Division respecting tlie same 
subject-matter, & including other subject-matter 
specially assigned to the Chancery Division by 
sect. 34 of the Judicature Act, 1873, entitle him- 
self to ask for a transfer to the Chancery Division 
of the first action, in cases where the two matters 
are not so connected as to render it necessary that 
they should be tried together, &; the Common 
Law Division is able to do complete justice on the 
matter originally brought before it. — Standard 
Discount Co. v. Barton (1877), 37 L. T. 581. 

2762. .] — The personal representative 

of a deceased mortgagee commenced an action in 
the Queen’s Bench Division against the mort- 
gagee for payment of the balance of moneys lent 
by the mortgagee & interest. Twelve days 
afterwards the mortgagee’s personal representative 
& heir-at-law claiming an account & payment 
of the balance of any money owing by the deceased, 
&; redemption : — Held : the first action ought not 
to be transferred to the Chancery Division, but 
allowed to proceed in the Queen’s 13ench Division, 
as the accounts could be more conveniently taken 
before an official referee than before a chief clerk. 
— Newbould V . Steade (1882), 49 L. T. 649, 
C. A. 

2763. .] — Where the pltf. brought an 

action in the Queen’s Bench Division, & his claim 
was to have an account taken of partnership 
dealings extending over a period of four years, & 
to have the affairs of the partnemhip wound up, 
& also to have an account taken of moneys had & 
received by the deft, otherwise than under the 
partnership deed : — Held : notwithstanding Ord. 
XV., r. 1 (a), tills action should be transferred to 
the Chancery Division for the purpose of having 
the partnership & other accounts taken, as the 
Queen’s Bench Division had not suitable machinery 
for the taking of such accounts. — Leslie r. Clif- 
ford (1884), 50 L. T. 590, 591, D. C. 

2764. .] — The deft, in an action 

brought in the Chancery Division to set aside an 
agreement of partnership & alternatively to take 
partnership accounts commenced a cross-action 
in the Queen’s Bench Division for hire of ships or 
for money paid. The pltf. applied to have the 
two actions consolidated, on the ground that the 
one brought in the Queen’s Bench Division was 
really for the balance of accounts rendered xmder 
the partnership agreement, & involved the same 
matters as were raised in the action in the Chancery 
Division. The Divisional Court had declined to 
consolidate the actions : — Held : though the fact 
that the pltf. had charged the deft, with fraud did 
not give the latter an absolute right to a trial by 
a jury, the discretion exercised by the Divisional 
Court ought not to be overruled, but the accounts 
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between th^arties must be taken in the Chancery 
Division. — H oult v. Anderson (1886), 2 T. L. R. 
257, 0, A. 

2765. — ; — .] — This was an appeal from 

the discretion of the master, & also the judge, at 
chambers, refusing to move an action from the 
Queen’s Bench Division into the Chancery Divison, 
on the ground that there was other litigation pend- 
ing there, involving a.lmost the same points, & 
that the relief which the deft, claimed could not be 
given in the Queen’s Bench Division. The action 
was brought to recover £1,711 16s. due under an 
indenture of mortgage made between the pltfs. 
& the deft. The deft, pleaded that he had been 
induced to execute the said indenture upon the 
fraudulent statements made to him by a certain 
person named Parkes, & had not received the 
money for which the mortgage was given. 

I do not see that it was any answer to say that 
there have been questions analogous to this in 
another court, & that the case should be postponed 
until they are decided. The question is fraud or no 
fraud. The pltfs. say they wish to have the case 
tried by a jury, & the deft, has no right to say 
that it must be tried by a single judge. The 
authorities cited, Storey v. Waddle, No. 2758, ante, 
& the decision of the Master of the Rolls in Pinney 
V. Hunt, 6 Ch. D. 98, sects. 24 (2) & 36 of the 
Judicature Act, 1873, <fe sect. 11 of the Judicature 
Act, 1875, show that full relief can be given in 
the Queen’s Bench Division. All the questions 
will be decided in the case tried by a jury. If the 
deft, succeeds in that case, there will not be the 
necessity to go into a Court of Equity to relieve 
the land from the charge (Uuddleston, B.). — 
Victoria Mutual Assurance Socip:Ty v. Smith 
(1889), 5 T. L. R. 182, D. C. 

2766. Bankruptcy cases.] — In this case the 
official receiver caused an application to be made 
that a suit pending against the debtor in the 
Chancery Division might be transferred to the 
Bankruptcy Division of the High Court. 

As to the transfer, a judge is entitled to make' 
an order if he thinks it proper ; but it is necessary 
that the official receiver should make out something 
in the nature of a claim, which has not been done 
here. I am clearly of opinion that I ought not 
to make the order without going into the question 
of jurisdiction raised by tlie fact that there has 
been no adjudication (Cave, J.). — Pe White & 
Co., Ex p. Official Receiver (1884), 28 Sol. Jo. 
496 ; 1 Morr. 77. 

2767. .] — Where a trustee in bankruptcy 

applied for the transfer for trial to the judge in 
bankruptcy of two foreclosure actions commenced 
by originating summons against the bankrupt in 
the Chancery Division in which the trustee had 
been joined as a co-deft. : — Held ; as the sole 
question for trial was the validity of the mortgages, 
in which no question of priorities could arise, & 
the trustee had not a higher & better title than the 
banirupt, the transfer would not be made . — Re 
Champagne, Ex p, Kp:mp (1893), 60 L. T. 763; 
10 Morr. 285 ; 10 R. 57. 

2768. Commercial causes.] — A cause will not 
be transferred from the Chancery Division to the 
Queen’s Bench Division to be tried as a com- 
mercial cause merely because it is a commercial 
cause ; but the court will consider whether from 
its nature it is likely to be more speedily, econoim- 
cally, & satisfactorily tried by the commercial 
court. — ^B aeblbin v. Chartered Mercantile 
Bank, [1895] 2 Ch. 488 ; 66 D. J. Oh. 64 ; 72 L. T. 
860 ; 43 W. R. 692 ; 11 T. L. R. 475 ; 39 Sol. Jo. 
622 ; 1 Com. Cas. 96 ; 12 R. 581, C. A. 

2769. ,]-“An action was brought for the 


repayment of a sum of money & for a declaration 
that the pltf. (as principal) was not liable to 
indemnify the defts. (his agents), who were 
brokers, against losses arising out of transactions 
on the London Metal Exchange. The action 
was set down for trial in the Chancery Division, 
& the defts. then applied by sunimona for its 
transfer to the Commercial Court in the King’s 
Bench Division : — Held : the mere fact that the 
action was a commercial cause was not sufficient 
groimd for transfer, & the action could be satis- 
factorily tried in the Chancery Division. — Thomp- 
son r. Bath (Henry) & Son, Ltd. (1920), 124 L. T. 
265 ; [1920] W. N. .355 ; sub nom , Thompson r. 
Bates (H.) & Son, Ltd., 65 Sol. Jo. 95. 

2770. Case proper to be tried with jury.] — ^Where 
the whole case is a proper one to be tried by a 
jury, it is the more convenient practice to transfer 
the action altogether to the Queen’s Bench 
Division . — Re Martin, Hunt v. Chambers (1882), 
20 Ch. D. 365 ; 51 L. J. Ch. 683 ; 46 L. T. 399 ; 
30 W. R. .527, C. A. 

2771. .] — The court will order a transfer 

of a petition for revocation of a patent to the 
Queen’s Bench Division, subject to the consent of 
the President of that division, to be heard by the 
judge at the same time as an action for damages 
before a judge & jury in respect of the same subject- 
matter . — Re Edge’s Patent (1890), 63 L. T. 370 ; 
38 W. R. 698. 

2772. .] — This was an action commenced 

in the Chancery Division to set aside or cancel a 
policy of insurance for £1,000. The pltfs. were 
the trustees of an insurance company ; the defts. 
were the executors of a deceased policy-holder. 
The pltfs. alleged that the policy had been granted 
to the deceased on a suppression or mistatement of 
material facts, & they disputed their liability to 
pay on these grounds. The day after this action 
was commenced the defts. issued a writ in the 
Queen’s Bench Division against the insurance' 
company, claiming the £1,000, alleged to be due' 
to them on the i^ohcy. The defts. then applieel 
by summons in chambers that all proceedings 
in the (3iancery action might be stayed, or that it 
might be transferred to the Queen’s Bench Divi- 
sion ; & upon hearing this summons, Byrne, J., 
in chambers made an order transferring the action 
to the Queen’s Bench Division. The pltfs. now 
moved to discharge this order. 

I am satisfied, both in chambers & on the 
present occasion, that it will be more convenient 
& less expensive to have the action tried at assizes 
in the country, & it is for that reason that the 
order for transfer has been made, & will now bo 
confirmed ; but in making this order I desire to 
do or say nothing which will in any way interfere 
with the discretion of the judge before whom the 
action may eventually come ; & I intend to leave 
it quite open for that judge to decide whether the 
two actions should or should not be consolidated, 
& whether either or both of them should be tried 
with or without a jury. The motion must be 
refused with costs (Byrne, J.). — Forrester v, 
Jones, [1899] W. N. 78, 79. 

2773. .] — Issue having been joined, an 

application was made to me to transfer the action 
for trial to the King’s Bench Division with a view 
to its being heard at the assizes in Hereford, & 
the application was put forward & supported on 
two grounds, namely (1) that the locus in quo was 
situated in Hereford, & it would be extremely 
convenient for the jury, if there were one, &, if 
there were not a jury, for the judge, to have an 
opportunity of viewing the strip of land ; (2) that, 
inasmuch as the question of dedication would fall 
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Sed- 1. — Tranefers: Sub-aecta. 3, 4, 5, 6 7.] 

to be determined by acts of the public, spread 
over a very considerable period, it would neces- 
sitate the calling of a number of local witnesses, 
many of them advanced in years, & that the 
expense of calling these witnesses would be much 
less if the matter were dealt with in Herefordshire 
than if it were dealt with in London. On the other 
hand, on behalf of the pltf. it was urged that the 
case was not a case falling to be determined simply 
upon the facts, but that there were involved in the 
case questions of law, & the questions of law were 
so intermingled with the questions of fact that the 
pltf. was entitled to choose his tribunal, &, having 
chosen his tribunal, there were no sufficient grounds 
why the judge to whom the action was attached 
should send it away to be tried elsewhere. Having 
heard leading counsel upon these two lines, in the 
exercise of my discretion, I came to the conclusion 
that there were in this case questions of law which 
could not be wholly disentangled from the 
questions of fact, & that in the circumstances I 
might be doing the pltf. an injustice if I were to 
send the whole case to be tried at the assizes, & 
I made an order the effect of which was to keep 
the action for trial in London. Against that 
order the county council, who are the defts., 
appealed, & when the matter came before the 
C'ourt of Appeal, the most important question of 
law having been stated to be the question whether 
or not this particular strip was at any relevant 
time capable of dedication, the Court of Appeal 
made an order varying the order which I had made. 
The Court of Appeal ordered “ the question whether 
during the relevant times there could have been 
dedication of the strip of land in the pleadings 
mentioned to be first tried by the judge of the 
Chancery Division to whom this action is assigned,’* 
& further ordered that, “ if he holds that there could 
liave been dedication, he is to determine how & 
where the other respective questions raised in the 
action respectively be tried, he being unfettered 
by any order hitherto made or any opinion hitherto 
expressed ” (Eve, J.). — Coats v, Hereford- 
shire County Council, [1909] 2 Ch. 679, 686- 
687 ; 78 L. J. Ch. 668 ; 100 L. T. 696 ; 73 J. P. 
365 ; 53 Sol. Jo. 245 ; on appeal, [1909] 2 Ch. 
601. 

Sec, also, II. S. C., Ord. XXXVI., rr. 4, 6, pp. 
537, 539, ante, 

2774. Discretion of court.] — Hoult v, Ander- 
son, No. 2764, ante, 

2775. .] — A pltf. who had commenced an 

action in the Chancery Division for nuisance, 
applied for an order transferring it to the Queen’s 
Bench Divison, that it might be tried by a judge 
with a jury. North, J., before whom the case 
bad been twice on motion for injunction, was of 
opinion that it had better be tried with a jury, 
& made the order. The defts. appealed ; — Ifeld : 
as North, J., had made the order after considering 
the circumst^ces of the case, the Court of Appeal 
ought not to interfere wdth the exercise of his 
discretion, there being no reason for expecting 
a failure of justice from the action being tried in 
the way he directed. — Mangan v. Metropolitan 
Electric Supply Co., [1891] 2 Ch. 661 ; 66 
L. T. 202 ; 7 T. L. R. 553, C. A. 

2776. .]— -Appeal by deft, from an order of 

the judge directing the action to be entered in the 
list of commercial cases. The pltfs.’ counsel con- 
tended that an appeal could not be brought in a 
case of this kind. The question whether an 
action shall be put into a particular list, or be tried 
before a particular judge, in the Queen’s Bench 


Division, was purely a matter of discretion. The 
direction that a case shall go into the commercial 
list was not an order in the sense that it could be 
the subject of an appeal. In Barry v. Peruvian 
Corporation, No. 329, arde, leave to appeal was 
refused, & therefore the decision did not involve 
the proposition that there can be an appeal. He 
contended that it was impossible to mve any 
definition of what constituted a commercial cause. 
It was a matter of procedure & practice with 
regard to which the Court of Appeal would not, in 
his submission, in the absence of any real injustice 
or prejudice to the deft., interfere with the 
discretion of the judge. 

I am of opinion that the main point urged by the 

E ltfs.’ counsel is not open to him in this court, 
ecause we are bound by a previous decision of 
the court in Barry v. Peruvian Corporation, No. 
329, ante, the effect of which appears to me to be 
that with regard to an order of this character, the 
court held that there is ground for an appeal, if 
the cause is not properly a commercial cause 
(Lord Halsbury, C.). — Sea Insurance Co., 
Ltd. V, Carr, [1901] 1 K. B. 7 ; 69 L. J. Q. B. 
954 ; 83 L. T. 617 ; 49 W. R. 55 ; 17 T. L. R. 6 ; 
45 Sol. Jo. 29 ; 9 Asp. M. L. C. 138 ; 6 Com. Cas. 
11, C. A. 

2777. .] — Coats v, Herefordshire County 

Council, No. 2773, ante. 

2778. Under Judicature Act.] — By Judica- 

ture Act, 1925 (c. 49), s. 58 (2), if a pltf. assigns his 
action to a Division to which it ought not to have 
been assigned, the judge of that Division may 
direct the cause to be transferred to the Division 
to which it ought to have been assigned “ or may 
retain it in the Division in which it was com- 
menced.” 

The pltfs., as owners of car^o on board the defts.’ 
ship, brought an action tn personam in the 
Admiralty Division for damages for breach of the 
contract of carriage. The defts. were domiciled 
in England. On an application by them to transfer 
the cause to the Kmg’s Bench Division, the 
President held that he had a discretion to retain 
it in the Admiralty Division. On appeal : — Held : 
sect. 68, sub-sect. 2, did not give the court dis- 
cretion to retain a cause in respect of which the 
statute expressly provided that the Division had 
no jurisdiction, & that the action must be trans- 
ferred to the King’s Bench Division. — The Sheaf 
Brook, [1926] P. 01 ; 95 L. J. P. 113 ; 134 L. T. 
534 ; 17 Asp. M. L. C. 14, C. A. 

2779. Transfer to Probate, Divorce & Admiralty 
Division — Salvage.] — ^This was a motion for the 
transfer of the cause [salvage action] to the Pi‘o- 
bate, Divorce & Admiralty Division. 

The question is, whether the Chancery Division 
now has jurisdiction to entertain it. It is certain 
the Court of Chancery had not, and neither had the 
Courts of common law. It was in the Admiralty 
Court exclusively, so that the exclusive jurisdiction 
must now be in the Probate, Divorce & Admir^ty 
Division, for if it is not, no court at all can have 
the jurisdiction. This being the state of things, 
it appears to me to be a case in which if there had 
been no rule, I should have directed the transfer 
under Judicature Act, 1876 (c. 77), s. 11. Even 
if it were doubtful whether the exclusive juris- 
diction to entertain this action were in the 
Admiralty Division, I think on the groimd of 
convenience I should exercise my discretion under 
the rule by ordering the transfer ( Jbsbel, M.R.). — 
Humphreys v, Edwards (1876), 45 L. J. Ch. 112, 
113. 

2780. .]— Although an action in 

which the sole question is a question of salvage 
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may, under Ord. XLIX,, r. 3, be properly trans- 
ferred to the Admiralty Division, such a transfer 
should not be ordered where there are other 
questions in the action capable of being tried by 
a jury. — Ocean S.S. Co. v. Anderson, Tritton 
& Oo. (1886), 33 W. B. 636 ; 1 T. L. R. 413, 
C. A. 

2781. Effect of transfer under Judicature 

Act.] — In an action in the Admiralty Division, 
which could not, prior to the Judicature Acts, 
have been tried in the Admiralty Court, the deft, 
xnade no objection to the jurisdiction, & interest 
was, according to the practice in the Admiralty 
registry, allowed on the assessed damages from the 
time when the pltfs.’ claim arose. 

In another action transferred by consent, after 
verdict for the pltf., to the Admiralty Division 
for the assessment of the damages by the registrar 
merchants, the same practice was followed in 
regard to the interest. — The Gertrude, The 
Baron Aberdare (1888), 13 P. D. 105 ; 59 L. T. 
261 ; 36 W. B. 616 ; 4 T. L. R. 431 ; 6 Asp. M. L. C. 
315, C. A. 

2782. .] — It is to the Probate, Divorce, 

& Admiralty Division, k, not to a particular judge 
of the Division, that cases in prize are assigned 
by the Judicature Act, 1891 (c. 14), & if the present 
was a case of prize salvage cognisable only by a 
Prize Court, any necessary amendments in the 
form of procedure could & would be ordered to be 
made. — The Svanfos, The Borgila, [1919] 

P. 189 ; 88 L. J. P. 154-155 ; 35 T. L. B. 488 ; 
63 Sol. Jo. 575. 

2783. Action under Fatal Accidents Act, 

1846 (c. 93).] — \\^ere an action under the Fatal 
Accidents Act, 1840 (c. 93), was brought in the 
Queen’s Bench Division by a widow against ship- 
owners for the loss of her husband through the 
negligent management of their ship by the defts.’ 
servants, & the defts. had obtained a decree in 
the Admiralty Division for limitation of their 
liability in accordance with the Merchant Shipping 
Act, 1894 (c. 60), s. 603 : — Held : that the action 
in the Queen’s Bench Division ought not to be 
transferred to the Admiralty Division. — Roche 
V , London & South Western By. Co., [1899J 
2 Q. B. 602 ; 68 L. J. Q. B. 1041 ; 81 L. T. 315 ; 
48 W. R. 1 ; 16 T. L. R. 614 ; 8 Asp. M. L. C. 
588, C. A. 

2784. Limitation action already instituted.] 

— A collision having occurred between two ships, 
by which, besides damage to cargo, personal 
injuries were occasioned to a fireman on board one 
ship, an action in the Admiralty Division by the 
owners of that ship resulted in the other ship being 
adjudged solely to blame. 

The owners of the latter having thereupon in- 
stituted a limitation action also in the Admiralty 
Division, the fireman, the present pltf., issued a 
writ in the Queen’s Bench Division, claiming 
£1,000 damages for personal injuries from the 
owners of the delinquent ship. By the statement 
of claim in the limitation action, it was alleged 
that the fireman’s was the only claim Rising out 
of the collision in respect of personal injuries, & 
that it was for £600. The defts., of whom the fire- 
man was nominally one, replied that his claim was 
for £1,000. Judgment was given in the limitation 
action on this basis. Under these circumstances 
the fireman’s action was transferred from the 
Queen’s Bench Division to the Admiralty Division 
upon application made by the defts. under Ord. 
LL, r. 2. — Hawkins v, Morgan (1880), 49 li. J. 

Q. B. 618. 

Crown suits .] — See Constitutional Law, VoI. 
XI., pp. 626, 527, Nos. 304-309. 


Sub-sect. 4. — ^Hearing op Particular 
Application by any other Judge. 

R. S. C., Ord. XLDC., r. 4. A particular application in any 
cause or matter may by the direction of the Lord Chancellor be 
heard and disposed of by any Judge of the High Court who 
shall consent so to do, to whatever Division or Judge such cause 
or matter may have been assigned. 


Sub-sect. 5. — Hearing by one Judge op 
Chancery Division for Another. 

R. S. C., Ord. XLDC., r. 4a. Any Judge of the Chancery 
Division may at the request or with the consent of any other 
Judge of that Division before whom a cause or matter is pending, 
hear sucli cause or matter or any application therein, and for 
that purpose It shall not be necessary that any order for transfer 
shall be made or consent of the parties obtained. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 66 (2). 

2785. Case assigned to one Judge — Proceedings 
in chambers of another.] — The writ in this action 
was issued out of the Liverpool District Registry, 
& marked with the name of Kekewich, J. The 
deft, appeared in London. Kekewich, J., not 
having chambers, requested CinTTY, J., to allow 
the action to proceed in the chambei*s of Chitty, J., 
to which Chttty, J., assented. The pltf. applied 
in the chambers of Chitty, J., that the action 
should be tried by a special jury of the county of 
Lancaster, & the chief clerk made an order accord- 
ingly. Kekewich, J. , doubted whether the motion 
ought not to have been made before Chitty, J. ; 
but after consulting Chitty, J., considered that 
he had jurisdiction to liear the motion at the 
request of Chitty, J. The motion was then 
argued on the merits, k his lordship came to the 
conclusion that the questions to be decided would 
probably be of law, k discharged the order for 
trial before a jury. — A.-G. v. Vyner, [1889] 
W. N. 217 ; subsequent proceedings, 38 W. R. 194, 
C. A. 


Sub-sect. 6. — Transfer of Pending Actions 
in case of Winding up or Administra- 
tion. 

R. S. C., Ord. XLIX., r. 6. When an order has been made by 
any Judge of tli<‘ Clianccry Division for the winding up of any 
company, or for the administration of the assets of any testator 
or intestate, the Judge in whoso Court such winding up or 
administration shall be pending shall have i)owor, without any 
further consent, to order the transfer to such Judge of any 
cause or matter pending in any other Court or Division brought 
or continued by or against such company, or by or against the 
executors or administrators of the testator or intestate whose 
assets arc being so administered, as tlie case may be. 

Winding-up proceedings.] — See Coikpanies, Vol. 
X., pu. 973, 974, Nos. 6712-6726. 

Administration proceedings.] — See Executors, 
Vol. XXIV., p. 773, Nos. 8020-8032. 


Sub-sect. 7. — Transfer to Registrar op 
Chamber Proceedings, 

R. S. C., Ord. XUX., r. 5 a. Upon a wlndlng-up order being 
made against a company all chamber proceedings In any action 
against such company at the instance or on behalf of debenture 
holders or trustees for debenture holders pending before the 
Judges to whom for the time being company business is assigned 
shall be dealt with by the Registrar in companies winding np. 
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Sect. 1. — Transfers: Suh-sects. 8 <&: 9. Sect. 2: 
Sttb-seris. 1 <S: 2.1 

Sub-sect. 8. — Transfer of Originating Sum- 
mons IN Administration I^oceedings. 

R. S. C., Ord. XLIX., p. 6. When any summons under 
Order LV., Rules 3 and 4, shall have been marked with the 
name of a Judge other than the Judge by Rule 11 of the same 
Order prescribed, such last-mentioned Judge shall, unless cause 
shall appear to him to the contrary, without any further consent, 
order the transfer to such Judge of the summons so Improperly 
marked. 


Sub-sect. 0. — Transfer to Chancery 
Division. 

R. S. C., Ord. XLIX., r. 7. Any cause or matter transferred 
from any other Division to the Chancery Division, shall, by the 
order directing the transfer, be assigned to one of the Judges of 
that DhHion to be named in the order. 


Sect. 2.— consolidation. 

Sub-sect, 1. — In General. 

R. S. C., Ord. XLIX., r. 8. Causes or matters pending in the 
same Division may he consolidated by order of the Court or a 
Judge in the manner in use immediately before the 1st November, 
1875, in the Superior Courts of Common Law. 

2786. Application for consolidation — By plain- 
tiff.] — An application under Ord. XLIX., r. 8, to 
consolidate causes pending in the same Division, 
may be made by the pltf. 

No doubt imder the old system actions could 
not be consolidated at the instance of the pltf. 
I suppose the reason was that it was thought that 
pltf. was master of the situation so far as bringing 
a number of actions is concerned, & that deft, was 
passive in this matter ; so that so far as he is 
concerned it was reasonable to assist him in the 
consolidation of actions brought against him. 
What we have to consider is the effect of Ord. 
XLIX., r. 8, & I am not prepared to say that 
there is anything in that rule which limits the 
class of persons by whom the application may 
be made to defts. It is not expressed in the 
rule that the application can only bo made by 
a deft, ; A; that being so, I think it wiser to give 
the rule a large bearing, leaving it to the dis- 
cretion of the judge to say whether its application 
in any particular case is expedient & proper 
(Lopes, L.J.). — Martin r. Martin & Co. 
(No. 1), [1897] 1 Q. B. 429, 431 ; 60 L. J. Q, B. 
241 ; 76 L. T. 44 ; 45 W. R. 260 ; 41 Sol. Jo. 240, 
C. A. 

2787. .}~-Rule 8 of Ord. XLIX, does 

not authorise actions commenced by the same pltf. 
against different defts. & pending in the same 
division to be consolidated at the instance of pltf. 
without the consent of all parties, unless the 
issues to be tried are precisely similar, 

Martin v. Martin iSc Co., No. 2786, ante, dis- 
tinguished. — Lee V. Arthur (1908), 100 L. T. 
01, O. A. 

2788. .] — The question of the con- 

solidation of actions brought by the same pltf. 
against different defts. is a question not of right 
but of discretion. 

Lee v. Arthur, No. 2787, ante, disapproved. — 
Bailey v. Curzon, Bailey v. Duggan, [1932] 
W. N. 143 ; 48 T. L. R. 283, C. A. 

2789. Transfer of actions — Actions commenced 
In different divisions.] — ^Three actions arising out 


of the same series of traiisactions were pending in 
different branches of the court, & the second had 
been ordered to be transferred to the division in 
which the third was pending. The first action 
raised an issue distinct from the issues in the other 
two. On an application that the three actions 
might be consolidated, they were ordered to come 
on for trial together, the evidence in each to be 
used in all, cdl further proceedings in the second 
action were stayed except such as were necessary 
to bring it on with the other two. — Smith v. 
Whichcord, Evans v, Debenham, Debenham v. 
Lacy (1876), 24 W. R. 900 ; 3 Chaf. Pr. Gas. 391. 

.] — See, also, Sect. 1, ante. 

Administration proceedings.] — S^£ Executors 
& Adminsitratobs, Vol. XXIV., pp. 773, 774, 
Nos. 8033-8041. 

Admiralty cases.] — See Admiralty, Vol. 1., 
pp. 174, 176, Nos. 864-867. 

Divorce cases.] — See Husband & Wife, Vol. 
XXVII., p. 428, Nos. 4366-4368. 

2790. Legitimacy cases.] — Where it appears 
that more than one petition has been filed on behalf 
of petitioners claiming to be children of the same 
father and mother, the Attorney-General may 
apply by summons before the registrar, at any time 
after appearance, for an order that the suits be 
consolidated, & that he be at liberty to file an 
answer to both or all the said petitions. The 
summons shall be served upon the petitioner in 
each suit which it is sought to consolidate. — 
Practice Note, [1929] W. N. 46. 

Libel actions.] — See Libel & Slander, Vol. 
XXXII., pp. 178, 188, Nos. 2186, 2299, 2300. 

Test actions.] — See Part XGIII., Sect. 4, post. 


Sub-sect. 2. — When Order may be made. 

2791. Two or more actions pending — Same 
plaintiff & defendant.] — ^Where an attorney did 
different kinds of professional work for a client, 
& after all the business was transacted sent in a 
bill for one part of the business, & subsequently 
sent in a bill for the other part, & commenced an 
action for the first part of the business before 
the expiration of the month in respect of the 
delivery of the second bill, & after the expiration 
of that month commenced an action for the other 
part, the court made an order for the consolidation 
of the two actions. — Beardsaijl. v. Cheetham 
(1858), E. B. & E. 243 ; 27 L. J. Q. B. 367 ; 31 
L T. O. S. 116 ; 6 W. R. 604 ; 120 E. R. 499. 

2792. Same plaintiff & different defendants.] 

— Pltfs. had brought ten separate actions of 
indebitatus assumpsit against ten separate defts., 
for certain tolls, port dues, anchorage, buoyage, 
A: other duties, alleged to be incurred by them 
individually, as commanders of their respective 
vessels : — Held : the court had no power, at the 
request of defts., to consolidate the above actions ; 
although it was sworn that the actions were brought 
in respect of the same right, & that the trial of 
one would decide the right in all. — S altabh Corpn, 

V. Jackman (Jackson) (1844), 1 Dow. A L. 861 ; 
13 L. J. Q. B. 105 ; 2 L. T. O. S. 334 ; 8 Jur. 176. 

2793. .] — The court ordered several 

actions, by the same pltf., against different under- 
writers, upon mutual insurance policies, to be 
consolidated, according to the usual practice in 
actions upon ordinary policies. — ^Lewis v. Banks 
(1858), 27 L. J. C. P. 247 ; 4 Jur. N. S. 663 ; 6 

W. R. 652 ; sub nom. Lewis v. Barkes, Lewis v, 
Blagdon, 4 C. B. N. S. 830 ; 140 E. R. 1112. 
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2794. .] — Pltf. having brought an 

action against deft. Pike, a newspaper proprietor 
& publisher, for publishing a libel in his newspaper 
& having also at the same time brought a separate 
action against each of sixteen other different deft, 
for publishing the same libel in their several news- 
papers, Pollock, B., at chambers refused an 
application on the part of all the seventeen several 
defts. for an order that all further proceedings 
might be stayed in all the said actions except 
the action of Colledge v. Pike untU the verdict 
should be given in such last-mentioned action ; 
the said several defts. undertaking to be bound 
& concluded by the verdict in the said test 
action, provided such verdict should be to the 
satisfaction of the judge who might try the same. 
Thereupon the said defts. appealed from that 
decision of the learned judge to the Queen’s Bench 
Division on a motion that, notwithstandirg such 
decision, an order might be made in the terms of 
the above application ; or, in the alternative that 
all the said actions might be consolidated ; or such 
order be made in the premises as to the court 
should seem just ; & on the hearing of that motion, 
the court (1) refused to make an order to con- 
solidate the said actions on the ground that, 
although the libel was the same in each case yet 
the several publications & the circumstances 
attending them being different, the causes of action 
in the several cases were different ; but (2) they 
made an order that all further proceedings in all 
the said actions, save one to be selected by the 
pltf., be stayed pending the trial of such selected 
action, the deft, therein to have seven days’ time 
to deliver his defence after notice to him of such 
selected action ; & further that, if the pltf. be 
dissatisfied with the verdict obtained on the trial 
of such action, he should be at liberty to select 
one other action for trial, the deft, therein having 
like time after notice to deliver his defence ; & 
further, the defts. by their counsel undertaking 
to be bound by the verdict in the said selected 
first & second actions, that the pltf. be at liberty 
to sign judgment against the defts. in all the 
remaining actions for the maximum amount of 
damages found by the jury. — Colledge v. Pike 
(1886), .50 L. T. 124 ; ,3 T. L. R. 126. 

2795. .]— Under Ord. XLIX., r. 1, of 

the rules of the Supreme Court of British Columbia 
the court or a judge has an absolute discretion to 
consolidate causes, matters, or appeals. 

The appellants, as executors, brought actions 
against three insurance companies upon life 
policies effected by the deceased. The main 
defence in each action was that the deceased had 
committed suicide (which was an excepted risk), 
but there were also defences based upon alleged 
misrepresentations which varied in the three 
actions. The trial judge consolidated the actions, 
& tried them together : — Held : the consolidation 
order, though ill-judged, was not ultra vires. 

In considering the weight to be attached by an 
appellate court to a finding of fact, a distinction 
should be drawn between cases in which the issue 
depends upon the veracity of the witnesses & 
those in which it depends upon the proper 
inferences to be drawn from truthful evidence. 
In the latter class of cases the original tribunal 
is in no better position than the judges of the 
appeUate court. — Dominion Trust Co. v. New 
York Life Insurance Co., Dominion Trust 
Co. V. Mutual Life Assurance Co., Dominion 
Trust Co. v. Sovereign Life Assurance Co., 
[19191 A. C. 264 ; 88 L. J. P. C. 30 ; 119 L. T. 748, 
P. 0. 

2796. Different plaintiffs & same defen- 


dants.] — Under Ord. XVI., r. 1, an action of libel 
may be brought by two or more persons jointly, 
although they are not in partnership^ or otherwise 
jointly interested ; & in such a joint action a 
single verdict of 40s. having been returned for the 
pltfs., the Court of Appeal refused, on the motion 
of the deft., to disturb the verdict. 

The only remaining matter was a doubt I had 
suggested, whether these eight pltfs., if they 
had any cause of action, had not eight separate 
causes of action, & whether they could be joined 
as pltfs. I am still of opinion they had eight 
causes of action, & that they might have brought 
eight actions ; & the question is whether under 
the Judicature Act any difference has been made 
so that they can bring one action. Where a tort 
has been done, the tort is a separate tort to ef^h 
man who complains. If indeed there were a joint 
tort, for instance, slander of several persons in 
partnership, the persons injured would have 
joined &; maintained the action, but could have 
maintained the action for the joint damage only. 
Here there is no joint damage. Each man’s 
character, if there is a libel, has been separately 
libelled. There is no doubt, therefore, that prior 
to the Judicature Act this proceeding would have 
been erroneous, but it seems to us that under 
Ord. XVI., r. 1, these pltfs. may weU join as pltfs. : 

“ All persons may be joined as pltfs. in whom the 
right to any relief claimed is alleged to exist, 
whether jointly, severally, or in the alternative.” 
Now it seems to me that that word severally ” 
must comprehend the present case. I think 
therefore that they may very well join ; & if 

several actions had been brought, a consolidation 
might, if there was any convenience in it, have 
been ordered by an application imder the other 
rules (Bramwell, L.J.). — Booth v, Briscoe, 
(1877), 2 Q. B. D. 490, 497, 498 ; 2.5 W. R. 838 
C. A. 

2797. .] — Ord. LI., r, 4, of the Rules 

of Court, 1875, adopts the old practice at Common 
Law, & the court can only consolidate actions at 
the instance of defts., & not on the application of a 
number of different pltfs. against the same defts. 
But in such cases the court may, under the general 
jurisdiction, enlarge the time for taking the next 
step in several of a scries of actions till one of them 
has been tried as a test action. — ^Amos v, Chad- 
wick, Robinson v. Chadwick, Smith v. Chad- 
wick (1877), 1 Ch. D. 869. 

2798. .] — H. & G. commenced separate 

actions against S., which were afterwards con- 
solidated, H. & G. being made co-pltfs. They 
afterwards disagreed as to the course to be pursued 
in the action, & H. obtained an order to change 
his solicitor : — Held : H. having taken the first 
step towards severing from his co-pltf . by changing 
his solicitor, G. must have the conduct of the 
action, II. being made a co-deft. with S. — Holden 
V, SiLKSTONE & DODWORTH COAL & IRON CO., 
Ltd. (1881), 45 L. T. 631 ; 30 W. R. 98. 

2799. .] — ^Where two pltfs. have 

brought separate actions against the same defts. 
in respect of the same alleged libel, the court has 
a discretionary jurisdiction, if the joinder of the 
pltfs. in one action would have been permissible 
by leave of the court, to order the consolidation 
of the actions. 

The practice of the court with regard to the 
matter of consolidation of actions had varied very 
much during the last 60 years. Originally the 
view was that separate causes of action by separate 
pltfs. could not be included in one writ. The 
later decisions of the Court of Appeal made it 
quite clears that joinder of parties under Ord. 
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XVI., r. 1, was not a matter of right but of dis- 
cretion. It appeared to him that the rule about 
consolidation of actions should be applied in the 
same way as that about joinder of parties. He 
could see no reason why the court should not 
exercise its power under the rules to consolidate 
the two actions in this case. The court had ample 
jurisdiction & on the question of discretion he 
would not interfere with the view taken by the 
master. It was far better that those proceedings, 
arising out of one alleged libel on persons who 
were bracketed together, as these pltfs. were in 
the alleged libel, should be tried in one action 
than in two (Scrutton, L.J.). — Horwood v. 
Statesman Publishing Co., Ltd. (1929), 45 T. L,R. 
287, 238 ; 98 L. J. K. B. 450 ; 141 L. T. 54 ; 73 
Sol. Jo. 110, C. A. 

2800. Different plaintiffs & different defen- 

dants.]— A suit {Williams v. Reale) for the adminis- 


tration of a testator’s estate was instituted many 
years ago. Upon the death of the tenant for life 
an order was, on a petition in April, 1881, made for 
the purpose of having the rights of the parties 
ascertained. It appeared that as regarded the 
freehold estate it was divisible into twentieths, 
& the leaseholds into twenty-fourths. There 
being no power of sale a partition action, was on 
April 3, 1882, commenced by parties entitled to 
six shares against a party entitled to one share. 
On April 4 another partition action was com- 
menced by a party entitled to one share against 
a party having a like interest, but these parties 
were not aware of the existence of the first action. 
On AprU 21 a party entitled to a share, who had 
notice of the first action, commenced an action 
against a party having a hke interest. 

The Vice-Chancellor was of opinion that the 
practice in regard to the consolidation of actions 
was applicable to partition actions as much as to 
administration action, & made the order asked for. 
— Teale V. Teale, [1882] W. N. 83. 


Part LVI. — Interlocutory Orders. 


Sect. 1.— PRESERVATION OF SUBJECT-MATTER 
OR PAYMENT INTO COURT. 

R. S. C., Ord. L., r. 1. When by any contract a priniA facie 
case of liability is established, and there is alleged as matter of 
defence a right to be relieved wholly or partially from such 
liability, the Court or a Judge may make an order for the 
preservation or interim custody of the subject-matter of the 
litigation, or may order that the amount in dispute be brought 
into Court or otherwise secured. 

- — r. 7. An application for an order under 

Rule 1 of this Order may be made by the plajntiflf at any time 
after his rlgiit thereto appears from the pleadings ; or, If there 
be no pleadings, Is made to appear by affidavit or otherwise to 
the satisfaction of the Court or a Judge. 

See.) also, Sect. 4, post. 

Application to master.] — See Part LXIV., Sect. 2, 
sub-sect. 2, post. 


Sect. 2.— ORDER FOR EARLY TRIAL. 

R. S. C., Ord. L., r. lA. Whenever an application shall be 
made before trial for an injunction or other order, and on the 
opening of such application, or at any time during the hearing 
thereof, it shall appear to the Judge that the matter in con- 
troversy in the cause or matter is one which can be moat con- 
veniently dealt with by an early trial, without first going into 
the whole merits on affidavit or other evidence for the purposes 
of the application, it shall be lawful for the Judge to moke an 
order for such tri^ accordingly, and to direct such trial to be 
held at the next or any other assizes for any place, if from local 
or other circumstances it shall appear to film to be convenient 
BO to do, and in the moantiroe to make such order as the Justice 
of the case may require. 


Sect. 3.— SALE OF PERISHABLE GOODS. 

R. 8. C., Ord. L., r. 2. It shall be lawful for the Court or a 
Judge, on the appfleation of any party, to make any order for 
the Bale, by any person or persons named in such order, and in 
Buch manner, and on such terms as the Court or Judge may 
think desirable, of any goods, wares, or merchandise which may 
be of a perishable nature or likely to injure from keeping, or 
which for any other Just and sufficient reason it may be desirable 
to have sold at once. 

Application lor order.] — See R. S. 0., Ord. L., ^ 
r. 6, p. 663, post. 

“ Goods ** — Shares in limited company.] — See 
Companies, Vol, IX., p. 225, No. 1443. 


2801. Horse.] — An order in an action may 

be made under Ord. L., r. 2, for the sale of a horse 
which for a “ just & sufficient reason it may be 
desirable to have sold at once.” — Bartholomew v. 
Freeman (1878), 3 C. P. D. 316 ; 38 L. T. 814 ; 26 
W. R. 743. 

Price fixed by agreement — Application for sale 
below price.] — See Agency, Vol. I., p. 531, No. 
1884. 

Application for sale out of jurisdiction.] — See 
Receivers, Vol. XXXIX., p. 63, No. 731. 

Admiralty actions in rem — Sale of property 
under arrest.] — See Admiralty, Vol. I., pp. 171, 
172, Nos. 824-832. 


Sect. 4.— DETENTION, PRESERVATION OR 
INSPECTION OF SUBJECT-MATTER. 

Sub-sect. 1. — In General. 

R. S. C., Ord. L., r. 3. It shall be lawful for the Court or a 
Judge, upon the application of any party to a cause or matter, 
and upon such terms as may bo Just, to make any order for the 
detention, preservation, or Inspection of any property or thing, 
being the subject of such cause or matter, or as to which any 
question may arise therein, and for all or any of the purposes 
aforesaid to authorise any persons to enter upon or into any 
land or building in the possession of any party to such cause 
or matter, and for all or any of the purposes aforesaid to 
authorise any samples to be taken, or any observation to be 
made or experiment to be tried, which may be necessary or 
expedient for the purpose of obtaining full information or 
evidence. 

Application.] — See R. S. C., Ord. L., r. 6, p. 663, 
post; Ord. LIV., r. 12, Fart LXV., Sect. 2, sub- 
sect. 2, post; Ord. LV., r. 2 (17), Part LXXI., 
Sect. 1, sub-sect. 3, post. 

Matter referred to arbitration — Order by court.] 
— See Arbitration, Vol. II., pp. 628, 629, Nos. 
2558, 2559. 


Sub-sect. 2. — Detention. 

See R. S. C., Ord. L., r. 3, 

2802. Property not subject-matter of action.} 
On appeal from an order that certain jewellery 
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should remain in the custody of the police : — 
Held : as it was admitted that the property was 
not the subject-matter of the action, but that only 
a question might arise about it in the cause or 
matter the appeal should be allowed.— Scott v. 
Mercantile Accident Insurance Co. (1892), 
8 T. L. R. 320. 


Sub-sect. 3. — ^Preservation. 

See R. S. O., Ord. L., r. 3, p. 060, ante. 

2808. Jewellery lodged in court.] — In an action 
for the return of jewellery which A. B., as the agent 
of pltfs., had left with defts., but which defts. 
claimed to hold against a debt due to them by the 
said A. B., who had, as they alleged, deposited it 
with them as his jewellery & not as pltfs.’, the 
court made an order under Ord. L., r. 3, for the 
delivery up of such jewellery to an officer of the 
court to abide the event of the action. — ^Velati & 
Co. V. Braham & Co. (1877), 46 L. J. Q. B. 415. 

2804. .] — Diamonds were deposited with 

defts. for purposes of immediate sale. On several 
occasions pltfs. requested deft, to return the stones 
or pay for them, but various excuses were made, & 
an action was commenced in the High Court for 
the return of the stones. On an application that 
an order should be made for the detention by the 
court or interim custody of the diamonds, the 
court ordered that they should be lodged in court 
within 48 hours. — Ridpatii & Ridpatii v. Zachner 
(1893), 9 T. L. R. 538. 

2805. Protection of mortgaged property.]— Ord. 
L., r. 3, is not confined to administration, but 
extends to every case in which the com*t sees that 
as between the parties there is something which 
ought to be done for the security of the property 
in question. Under this order the court authorised 
the receiver of the estate of a lunatic to raise by a 
charge on the estate a sum of money to pay a com- 
mission to an insurance company for taking over a 
transfer of a mortgage on the propeHy, the principal 
sum under which being due & payment being 
pressed for by the mortgagee. — Chaplin v. 
Barnett (1912), 28 T. L. R. 250, C. A. 

Payment of money into court.] — See Partner- 
ship, Vol. XXXVI., p. 470, No. 1403. 

Possession of property — By person ordered to 
deposit in court — Necessity for proof.] — See 
Husband & Wife, Vol. XXVIT., p. 260, No. 2300. 

Protection of mine — Injunction restraining dis- 
continuance of pumping.] — See Injunction, Vol. 
XXVIII., p. 510, No. 1149. 

Protection of fund in administration suit — Pend- 
ing appeal.]— /S'cc Injunction, Vol. XXVIII., 
p. 388, No. 196. 

Possession of licensed premises — For preserva- 
llon of licence.] — See Landlord & Tenant, Vol. 
XXXI., pp. 107, 108, Nos. 2434, 2436. 

Property “ recovered or preserved.”] — See 
Solicitors, Vol. XLII., p. 297, No. 3308. 


Sub-sect. 4. — Inspection. 
a. In General. 

See R. S. C., Ord. L., r. 3, p. 660, ante. 

2806. ** Property or thing.”] — In June, 1930, the 
plaintiffs issued a writ claiming damages for 
alleged breach of contract &/or duty in relation to 
the carriage of a consignment of battery plates 
from Liverpool to Sydtey in Oct. 1928. The 


plates were packed in cases, & out of a consign- 
ment of seventy-five cases, a number of the cases 
were found to be damaged, £mparently by fresh 
water, but it was not known how the damage in 
fact occurred or was caused. In July, 1930, on a 
summons for directions, Roche, J., ordered the 
delivery of points of claim k, points of defence. 
He further ordered, under R. S. C., Ord. L., r. 3, 
that the defts.* surveyor & two members of their 
technical staff be at liberty within a fortnight of 
delivery of points of defence, & on three days* 
notice to inspect the method adopted by the pltfs. 
in manufacturing & packing plates for shipment ; 
but the defts. were not to have a right without 
further order to inquire into matters which were 
secret processes. The pltfs. appealed against the 
order for inspection : — Held : an order to inspect 
the method of manufacturing & packing plates for 
shipment could not be made under Ord. L., r. 3, 
which only authorised an order for the inspection 
of any “ property or thing,** k a method of manu- 
facture & packing was neither “ property ** nor 
“ thing *’ within the meaning of the rule. Appeal 
allowed. 

In my view the inspection authorised by 
Ord. L., r. 3, is limited to an inspection of some 
physical thing (Greer, L.J.). — Tudor Accumu- 
lator Co., Ltd. v. China Mutual Steam Naviga- 
tion Co., Ltd., [1930] W. N. 200 ; 74 Sol. Jo. 
596 ; 170 L. T. Jo. 212, C. A. 

2807. When order made.] — An order for the 
inspection of the subject-matter in an action will 
not be made where deft, has neither possession of 
nor property in the same, & the person having 
such possession or property is not before the court. 
Reid &; Glasgow v. Powers (1884), 28 Sol. Jo. 
653. 

2808. Matter must be in possession of 

party.] — In an action for infringement of a patent, 
defts., by their particulars of objection, alleged 
that the invention was published within the realm 
prior to the date of pltf.’s patent by the manu- 
facture & use & sale of dies made according to the 
alleged invention by the several persons named in 
the particulars. Pltf. applied for an order that 
defts. should produce show to pltf., his attorney, 
agents, or witnesses, at some convenient place for 
examination, aU dies & parts of dies, & models & 
drawings of dies, intended to be produced at the 
trial of the action as representing dies used before 
the date of pltf.’s patent by the persons mentioned 
in defts.* particulars of objection : — Held : the 
court had no jui’isdiction to make the order in 
respect of dies, models, etc., not in the defts.* 
custody or possession. — Garrard v. Edge & 
Sons (1889), 58 L. J. Ch. 397 ; 37 W. R. 501, 0. A. 

Matter must be at issue between parties.] — 

See Discovery, Vol. XVIII., pp. 58, 59, Nos. 151~ 
154. 

Property of tenants in common — Some not 
parties.] — See County Courts, Vol. XIII., p. 499, 
No. 494. 

2809. Excavation of property.] — ^Pltfs. applied 
by motion for an order permitting them to enter 
upon defts.* land in order to inspect a certain 
shaft, &: if necessary sink other shafts for the 
purpose of ascertaining whether water which came 
to the surface at a certain spring flowed under- 
ground in a known & defined cliannel ; — Held : 
without deciding whether pltfs. might or might 
not be entitled ^o make the necessary inspection 
& excavations at some time, that there was no 
sufficient evidence to justify the court in making 
any order on the motion. — ^Bradford Corpn. v. 
Ferrand & Shipley Urban District Council 
(1902), 86 L. T. 407. 
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.1 — See, also, Injunction, Vol. XXVIII, > 

p. 610, No. 1146. 

Inspection of mines.] — See Mines, Vol. XXXIV., 
pp. 653-654, Nos. 606-532. 

2810. Subject-matter of agreement — Action for 
money already due on agreement.] — By an agree- 
ment, in Sept. 1889, pltf. was to complete a gun 
according to specification & exhibit its utility to 
the syndicate. In Aug. 1891, the gun was made 
& fired at Sir W. A.’s works, where it was made, 
«te pltf. gave two of the directors an order to see it, 
iVt they went down & saw it, but through an 
accident in the loading — the cartridge-holder 
having “ jammed ” — it could not be then fired 
in their presence. They did not ask for another 
order, but when in Sept. & Oct. the monthly pay- 
ments became due the syndicate declined to pay 
unless they saw the gun, & pltf. sued for two of 
the monthly sums & other sums for expenses, 
amounting to £287. Defts. pleaded that pltf., 
in the agreement, agreed to forthwith make a 
sample gun, in accordance vdth specifications. Sc 
test, prove, & exhibit to defts. the utility, practica- 
bility, & value of the gun, & of pltf.’s invention 
relating thereto, they agreeing to pay him a 
monthly sum of £75 & necessary expenses. Defts. 
had applied to a judge at chambers for an order 
to allow them to see & inspect the gun, but he 
thought they were not entitled to see it until they 
had paid the sums duo imder the agreement. They 
appealed from that decision. 

Lord Coleridge did not see on what ground the 
court could properly order that the sjmdicate 
should have an inspection of the gun, nor how 
it would assist them. 

Collins, J., was of the same opinion, as the 
present condition of the gun liad no relation to 
defts.’ liability for the monthly payments. — 
Burton v. War Ordnance Syndicate (1892), 
8 T. L. R. 246, 247. 

Action for disturbance of easements.] — See 

Easements, Vol. XIX., p. 190, Nos. 1481-1486. 

Inspection by experts.] — See Injunction, Vol. 
XXVIII., pp. 508, 509, Nos. 1129-1140. 

Subject-matter sent out of Jurisdiction.]— Ncc 
Evidence, Vol. XXII., p. 590, Nos. 6488, 6489. 

See, also, Evidence, Vol. XXll., pp. 185-189, 
Nos. 1568-1592 ; Injunction, Vol. XXVIll., 
pp. 609, 610, Nos. 1141-1148 ; Patents, Vol. 
XX^VI., pp. 805-808, Nos. 2872-2925. 

Copies and photographs.]— Discovery, Vol, 
XVIII., pp. 176, Nos. 1300 et seq. 

Costs.]— >S'ee Injunction, Vol. XXVIII., p. 610, 
No. 1144; Patents, Vol. XXXVI., p. 805, 
No. 2880. 

B. By Judge. 

R. S. C., Ord. L., r. 4. It shall be lawful for any Judge, by 
whom any cause or matter may be heard or tried with or without 
a jury, or before whom any cause or matter may be brought by 
way of appeal, to inspect any property or thing concerning 
which any question may arise therein. 

See Evidence, Vol. XXII., pp. 187, 188, Nos. 
1584-1586 ; Injunction, Vol. XXVIII., p. 610, 
Nos. 1147, 1148. 

Inspection of defective child — ^Medical certificate 
produced.] — See Education, Vol. XIX., p. 669, 
No. 98. 

C\ By Jury. 

R. S. C., Ord. L., r. 6. The provisions of Rule 3 of this Order 
shall apply to inspection by a Jury, and In such case the Court 
or a Judge may make all such orders upon the sheriff or other 


person as may be necessary to procure the attendance of a 
special or common Jury at such time and place, and In such 
manner as they or he may tlilnk fit. 

See Juries, Vol. XXX., pp. 219, 220, Nos. 74-86. 

Forms of summons & affidavit — ^Appendix K., 
Forms 26 a, 26 b.] — See Yearly Supreme Court 
Practice. 


Sect. 5.— PAYMENT INTO COURT IN RESPECT 
OF LIEN OR SECURITY. 

R. S. C., Ord. L., r. 8. Where an action is brought to recover, 
or a defendant in his defence seeks by way of counterclaim to 
recover specific property other than land, and the party from 
whom such recovery is sought does not dispute the title of the 
party seeking to recover the same, but claims to retain the 
property by virtue of a lien or otherwise as security for any 
sum of money, the Court or a Judge may, at any time after such 
last-mentlonea claim appears from the pleadings, or, if there 
be no pleadings, by afiftdnvit or otherwise to the satisfaction of 
such Court or Judge, order that the party claiming to recover 
the property be at liberty to pay into Court, to abide the event 
of the action, the amount of money in respect of which the Hen 
or security is claimed, and such further sum (if any) for interest 
and costs as such Court or Judge may direct, and that, upon 
such payment into Court being made, the property claimed be 
given up to the party claiming it. 

2811. Absence of counterclaim.] — In an action 
by a mortgagee against mortgagor on a covenant 
for payment of principal & interest, deft, paid into 
court the amount claimed & pltf. received it out 
of court. Deft, then applied under this rule for 
delivery of the title deeds upon payment into court 
by the applicant of the amount claimed for mort- 
gagee’s costs : — Held : there being no counter- 
claim, Ord. L., r. 8, did not apply. — Morgan v. 
Greatrex, [1884] W. N. 2 ; Bitt. Rep. in Ch. 63. 

2812. Amount paid into court.]— By Ord. L., 
r. 8, where an action is brought to recover specific 
property other than land, & deft, does not dispute 
pltf.’s title to recover the same, but claims to 
retain the property by virtue of a lien or otherwise 
as security for any sum of money, the coiut or a 
judge may order that pltf. be at liberty to pay into 
court, to abide the event of the action, “ the 
amount of money in respect of which the lien or 
security is claimed, & such further sum (if any) 
for interest & costs as such couit or judge may 
direct, & that upon such payment into court 
being made, the property claimed bo given up 
to the party claiming it ” : — Held : under r. 8, 
in order to entitle pltf, to an order that the specific 
property be given up to him, he must pay into 
court the whole amount claimed by deft., not- 
withstanding that it exceeded the value of the 
specified property. — Gebkuder Naf v. Ploton 
(1890), 25 Q. B. D. 13 , 59 L. J. Q. B. 371 ; 63 
L. T. 328 ; 38 W. R. 566, C. A. 

Solicitor’s lien.] — See Solicitors, Vol. XLII., 
p. 263, No. 2972. 

Shipowner’s lien for general average.] — See 

Shipping, Vol. XLI., p. 606, No. 4320. 


Sect. C.— PAYMENT OF INCOME, ETC., PENDING 
CHANCERY ACTION. 

R. S. C., Ord. L.. r, 9. Where any real or personal estate 
forms the subject of any proceedings in the Chancery Division, 
and the Judge is satisfied that the same will be more than 
sufficient to answer all the claims thereon which ought to be 
provided for in such proceedings, the Judge may at any time 
after the commencement of the proceedings, allow to the parties 
Interested therein, or any one or more of them, the whole or 
part of the annual Income of the real estate or a part of the 
personal estate, or the whole or part of the Income thereof, up 
to such time as the Judge shall direct. 
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2818. When order made.] — The court will only 
make an order for advancement of income or 
principal where it sees that parties are clearly 
entitled & there is some pressing reason for so 
doing, but not where the ultimate division of the 
fund may take place in the course of a few days. — 
Rowley v. Bxjboess (1854), 2 W. R. 652. 

Administration action.] — See Executors, Vol. 
XXIV., pp. 590, 712, Nos. 6233, 7393. 


Sect. 7.— ADMINISTRATION ACTION-CONDUCT 
OF SALE. 

R. S. C.. Ord. L., r. 10. Whenever in an action for the adminJs- 
i ration of the estate of a deceased person, or execution of the 
trusts of a written instrument, a sale Is ordered of any property 
vested in any executor, administrator, or trustee, the conduct 
of such sale shall be given to such executor, administrator, or 
trustee, unless the Court or a Judge shall otherwise direct. 

2814. Order by judge — When court will Interfere 
with.]-— The court ought not to interfere with the 
discretion of the judge [who had made an order 
giving the conduct of the sale to pltf.] as to who 
is to have the conduct of a sale, unless there are 
some very extraordinary circumstances that require 
it to do so. I do not say special circumstances, 
but extraordinary circumstances (Coti’ON, L.J.). — 
Jle Love, Hill v, Spurgeon (1885), 29 Ch. D. 348, 
349 ; 54 L. J. Ch. 816 ; 52 L. T. 398, C. A. 

As to sales by court in Chancery Division, see 
R. S. C., Ord. LI,, rr. 1-13, Part LVII.,po.vf ; R. 8. C., 
Ord. LV.,r. 2 (14), Part LXXI., Sect. 1, sub-sect. 3, 
post. 


Sect. 8. -COMPOUNDING PENAL ACTIONS. 

R. S. C., Ord. L., r. 13. Leave to compound a penal action 
shall not bo given in cases wliere part of the penalty goes to the 
Crown, unless notice shall first have been given to the proper 
officer: but in other cases it may be gi^cn without notice to 
any officer. 

r. 14. The order to tompouad a penal 

action shall expressly state that the defendant undertakes to 
pay the sum for which the Coiu*t has given him leave to com- 
pound the action. 

15 ^ When leave is given to compound a 

penal action, where part of the penalty goes to the Crown, the 
King’s half of the composition shall bo paid into the hands of 
the Master of tlie Crown Office Department of the central office 
for the use of His Majesty. 

2815. Withdrawal of plaintiff.]— By 18 Eliz. 
c. 5, 8S. 4 & 5, it would be a criminal offence for 
pltf. to compound a penal action without the con- 
sent of the court. There are several old decisions 
with respect to the question as to whether & in 
what manner the court shall consent. I need not 
discuss the meaning of the word “ compound.” 
It is a broad word & may cover many things. 
Ord. L., r. 14, provides that the order to com- 
pound a penal action shall expressly state that 
deft, imdertakes to pay the sum for wliich the court 
has given him leave to compound the action. 
Apparently an offence against 18 Eliz. c. 5, can 
be committed, even though proceedings for a 
penalty have not been commenced. See the lucid 
statement in Halshury'a Laws of England, Vol. IX. 
It is apparently correct that these actions cannot 
be ended without the consent of the court. More- 
over, as I pointed out in my earlier judgment, the 
penalties here in question cannot be remitted by 
the Crown. . . . Under the extraordinary circum- 
stances before me what ought I to do as to the 


actions & the terms of relief ? Upon the whole, 
I do not feel called upon to enter judgment in 
pltf. *8 favour when he expressly stated that ho 
desires to withdraw. I ought not, however, to 
enter judgment in favour of defts. with costs. 
I think it best formally to enter judgment for deft, 
in each case without costs. This will meet, I 
assume, pltf.’s desire to abandon the status of a 
common informer, & will give defts. a fortui^te 
remission of the burdens to which they might 
have been exposed (McCardie, J.). — Nichol v. 
Pearby, Nichol v, Robinson, [1923] 1 K. B. 
480, 503 ; 92 L. J. K. B. 280, 292 ; 128 L. T. 662 ; 
87 J. P. 70 ; 39 T. L. R. 175. 


8e( t. 9.- MANDAMUS, RECEIVER AND 
INJUNCTION. 

Sub-sect. 1. — Mandamus. 

Supreme Court of Judicature (Consolidation) Act. 1925« i. 46. 

(1) The High Court may grant a mandamus or an injunction or 
appoint a receiver by an interlocutory order in all cases in which 
it appears to the court to be just or convenient so to do. 

(2) Any such order may be made either unconditionally or on 
such terms and conditions as the court thinks just. 

(3) If, whether before, or at, or after the hearing of any cause 
or matter, an application is made for an injunction to prevent 
any threatened or apprehended waste or trespass, the injunction 
may bo granted, if the court tlilnks fit, whether the person 
against whom the injunction is sought is or is not in possession 
under any claim of title or otherwise, or (if out of possession) 
does or does not claim a riglit to do tlie act sought to be restrained 
under any colour of title, and whether the estates claimed by 
both or by either of the parties are legal or equitable. 

' R. S. C., Ord. L., r. 6. An application for an order under 
section 45, of the Act, or under Rules 2 or 3 of tlds Order, may 
be made to the Court or a Judge by any party. If the applica- 
tion be by the plaintiff for an order under the said section 46 
it may be made either ex parte or with notice, and If for an order 
under Rules 2 or 3 of this Order it may be made after notice to 
the defendant at any time after the issue of the writ of summons, 
and if It be by any other party, then on notice to the plaintiff, 
and at any time after appearance by the party making the 
application. 

See Crown Practice, Vol. XVl., pp. 310, 322, 
Nos. 1293, 1339-1342. 


Sub-sect. 2. — Receiver. 

A, In General, 

See R. 8. C., Ord. L., r. 0, supra. 

Jurisdiction of court .] — See Receivers, Vol, 
XXXIX., pp. 6-8, 41, Nos. 3-20, 498. 

Application for appointment .] — See Receivers, 
Vol. XXXIX., pp. 10-15, Nos. 45-128. 

Indorsement on writ .] — See Receivers, 

Vol. XXXIX., pp. 11, 16, Nos. 65, 129-134. 

2816. King’s Bench Division — In action in 

which injunction sought.] — He has here, however 
applied to the Queen’s Bench Division for a 
receiver, without commencing any fresh action. 
The question is whether a fresh action is necessary. 
Sect. 25, sub-sect. 8 of the Judicature Act, 1873, 
provides that “ a mandamus or injunction may 
be granted, or a receiver appointed by an inter- 
locutory order of the court,” in all cases in which 
it shall appear just So convenient ; & deft.’s con- 
tention is that the court has no power under that 
section to make an order for a receiver in an action 
after judgment, for that the words “ interlocutory 
order ” mean an order prior to final judgment. 
But with that contention I cannot agree. The 
interpretation of the word ” interlocutory,” as 
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Sect, 9. — Mandamus^ receiver and injunction : Sub^ 
sect, 2, A,^ B., C. <S: i>.3 

used in that sub-section, is to be found later on 
in the sub -section itself, which provides that “ if 
an injunction is asked either before, or at, or after 
the hearinf? of a cause,” it may be granted, etc. 
But it is only by an interlocutory order that the 
court has power imder this section to grant 
an injunction. In the case of an injunction, there- 
fore, the section clearly contemplates an inter- 
locutory order being m^e after the hearing of a 
cause, or in other words, after judgment. But 
if the word interlocutory is to have that extended 
meaning in the case of an injunction, why not also 
in the case of a receiver ? In my opinion pltf. 
was right in making this application to the Queen’s 
Bench Division in the way he did. It is true he 
might have made it in the course of a second action 
instituted for the purpose, but that is a circuitous 
process which I consider no longer necessary 
(Baggauay, L.J.}. — Smith v, Cowell (1880), 

0 Q. B. D. 75, 77 ; 50 L. J. Q. B. 38 ; 43 L. T. 
528 ; 29 W. B. 227, C. A. 

2817. Ex parte.] — E.x parte applica- 

tions for a receiver ought not to be granted, even 
after judgment, except in case of emergency, & 
it is desirable that this rule should always be borne 
in mind, & not be lightly depai‘ied from (Lindley, 
L.J.).— -Lucas r. Harris (1880), 18 Q. B. D. 127, 
134 ; 56 L. J. Q. B. 15 ; 55 L. T. 658 ; 51 J. T. 
261 ; 36 W. R. 112 ; 8 T. L. R. 100, C. A. 

also, Execution, Vol. 

XXI., p. 671, Nos. 2500-2510 ; Receivers, Vol. 
XXXIX., pp. 13, 14, Nos. 102-110. 

Chancery Division — On summons for direc- 
tions.] — See Part XXXI,, ante, 

Service of summons.] — See Execu- 
tion, Vol. XXI., p. 072, No. 2513. 

2818. On notice of motion.] — In a 

suit instituted for the purpose of obtaining pay- 
ment of a debt due to pltf. out of certain property 
settled to the separate use of the wife, counsel for 
pltf. moved that the wife might have leave to 
answer separately from her husband, & that a 
receiver might be appointed of her sexjarate pro- 
perty : — Held : the order to answer separately 
could be made, & pltf. must aftorwards give a 
further notice of the motions for the appointment 
of a receiver. — Richardson v, De Held (1862), 

1 New Rep. 5. 

2819. In what cases appointment made.] — The 
receiver, if appointed in this case, must be 
appointed on the principle on which the Court of 
Chancery acts, of preserving property pending the 
litigation which is to decide the right of the litigant 
parties. In such cases the court must of necessity 
exercise a discretion as to whether it will or will not 
take possession of the propertv by its officer. No 
positive unvarying rule can be laid down as to 
whether the court vidll or will not interfere by this 
kind of interim protection of the property. Where 
indeed the property is as it were in medio, in the 
enjoyment of no one, the court can hardly do wrong 
in taking possession. It is the common interest 
of all parties that the court should prevent a 
scramble. Such is the case when a receiver of a 
property of a deceased person is ajmointed pending 
a litigation in the Ecclesiastical Court as to the 
right of probate or admhiistration. No one is in 
the actual lawful enjoyment of property so cir- 
cumstanced) Sc no wrong can be done to any one 
by taking A preserving it for the benefit of the 
successful liti^mt. But where the object of pltf. 
is to assert a right to property of which deft, is in 
the etgoymeni^ the case is necessarily involved in 


further questions. The court by taking possession 
at the instance of pltf. may be doing a wrong to the 
deft. ; in some cases an irreparable wrong. If pltf. 
should eventually fail in establishing his right 
against deft., the court may by its mterim inter- 
ference have caused mischief to deft, for which 
the subsequent restoration of the property may 
afford no adequate compensation. In all cases, 
therefore, where the court interferes by appointing 
a receiver of property in the possession of deft, 
before the title of deft, is established by decree, 
it exercises a discretion to be governed by all the 
circumstances of the case (Lord f^T. Leonards, C.). 
— Owen & Gutch v. Homan (1863), 4 H. L. Cas. 
997, 1032, 1033 ; 1 Eq. Rep. 370 ; 22 L. T. O. S. 
58 ; 17 Jur. 861 ; 10 E. R. 752, H. L. 

2820. .] — The preservation of property 

pending litigation is an old head of equity ; & 
in former days bills quia timet to preserve property 
were of common occurrence. The mode of pre- 
servation, in cases in which preservation ought to 
be granted, was in the judicial discretion of the 
court. The modes were various, & they are now, 
by reason of Ord. L., even more various ; receivers 
may be appointed, injunctions granted, &> 
directions' given for money & property to come into 
court, & sales of goods for the sake of preservation 
may be ordered. But the question of the exercise 
of the judicial discretion was always based, & is 
still based, upon this, that there is proX)erty in 
dispute to some interest in which pltf. shows a 
primd facie title ; & preservation is ensured until 
the rights of the parties can be finally determined 
(Farwell, L.J.). — Leney & Sons, I/td. v, 
Oallingham & Thompson, [1908] 1 K. B. 79, 84 ; 
77 L. J. K. B. 64 ; 97 L. T. 697 ; 24 T. L. R. 55, 
C. A. 

2821. In aid of existing rights.] — The 

Judicature Act, 1873, s. 25 (8) \see, now, the 
Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 45, p. 063, ante] only gave the court 
power to appoint a receiver in aid of existing rights. 
The words “ just convenient ” must be construed 
with reference to the existing law of the coimtry 
(per Cur.). — Philips v, Jones (1884), 28 Sol. Jo. 
360, C. A. 

Not where existing rights of others 

prejudiced.] — See Executors & Administrators, 
Vol. XXIII., p. 377, No. 4403. 

.] — See, also, Receivers, Vol. XXXIX., 

pp. 7, 24-41, 71, Nos. 13, 290-483, 825. 

Who may be appointed.] — See Receivers, Vol. 
XXXIX., pp. 16-21, 23, 24, Nos. 136-198, 264- 
269, 280. 

Interference with receivers.] — See Receivers, 
Vol. XXXIX., pp. 76-78, Nos. 872-915. 

Action against receivers.] — See Receivers, Vol. 
XXXIX., pp. 61, 78, Nos. 625, 628, 909-915. 

Indemnity for receivers.] — See Rect:ivbrs, Vol. 
XXXIX., p. 82, Nos. 960, 962. 

Property In hands of receiver — Effect of posses- 
sion.}— Execution, Vol. XXI., pp. 672, 673, 
Nos. 2615-2527; Receivers, Vol. XXXIX., 
pp. 69, 70, Nos. 791-806. 

Managers.] — See Receivers, Vol. XXXIX., 
pp. 91-96. 


B. By way of Equitable Execution, 

R. S. G., Ord. L., r. 15A. In every case In which an application 
is made for the appointment of a receiver by way of equitable 
execution, the Court or a Judge in determining whether it is 
just or convenient that such appointment should be made shall 
have regard to the amount of the debt claimed by the applicant, 
to the amount which may probably be obtained by the receiver, 
and to the probable costs of his appointment and may, if they 
or be shall so think fit. direct any inquiries on these or other 
matters before making the api;>ointment. 
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See Execution, Vol. XXI., pp. 667, 664-674, 
Nos. 2366, 2448-2636 ; Receivers, Vol. XXXIX., 
pp. 43, 60, Nos. 616-620, 606-612. 

Form of summons for receiver — ^Appendix K., 
No. 26i.] — See Yearly Supreme Court I^actice. 

Form of order appointing receiver — Appendix K., 
No. 26j.] — See Yearly Supreme Court Practice. 

Whether for part of judgment.] — See Execution, 
Vol. XXI., pp. 427, 436, Nos. 81, 178. 

Registration of order.] — See Land Charges Act, 
1926 (c. 22), ss. 6, 7. 

Power of county court to appoint.] — See County 
Courts, Vol. XIII., p. 616, Nos. 667-660. 

Bankruptcy — Court of — Power to appoint 
receiver.] — See Execution, Vol. XXI., p. 665, 
No. 2452. 

Effect of appointment of receiver — Whether 

judgment creditor secured.] — See Bankruptcy, 
Vol. IV., pp. 360, 361, Nos. 3360-3306. 

Right to issue bankruptcy notice.] — 

See Bankruptcy, Vol. IV., p. 87, No. 788. 

SeCt also, Bankiniptcy Act, 1914 (c. 59), s. 40. 

Debenture-holders* action.] — See Part LXXl., 
Sect. 1, sub-sect. 2, Sect. 11, sub-sect, 2, post. 

Judgment against married woman.] — See 
Husband & Wife, Vol. XXVIT., pp. 103, 119, 
120, 121, 122, 123, LS2, 153, 177, 263, 254, 2.55, 
Nos. 808, 962-905, 970, 973, 974, 986-997, 1074, 
1230, 1456, 2223, 2236-2243, 2246. 

Lunacy proceedings.] — See Lunatics, Vol. 
XXXIII., pp. 175, 218, 220, Nos. 639, 640, 1271, 
1290. 

2822. Action against unregistered association — 
Joinder of trustees.] — An action was brought 
_a.inst an unregistered association for the hire 
of articles supplied, & a representation order was 
obtained against the committee of the association 
directing that they should defend the action on 
behalf of all the members. Pltfs. claimed to join 
as defts. to the action certain persons in whom 
property belonging to the association was vested 
as trustees. In their statement of claim they made 
it clear that the trustees were only being sued in 
that capacity, & that no claim was being made 
against them personally for either the money debt 
or the costs of the action : — Held : as under the 
circumstances no inconvenience or embarrassment 
could result from such joinder of the trustees, 
pltfs. were entitled to join them. 

Two very instructive judgments of Sir George 
Jessel on this subject will be found in Artglo- 
Italian Bank v. Davies, [Execution, Vol. XXT, 
p. 665, No. 2464], & Salt v. Cooper, [ibid,, p. 671, 
No. 2602]. Ue there went fully into the history 
of the matter & pointed out that the application 
for equitable execution against property of the 
debtor, the legal estate in which was in the hands 
of third persons, might be made by motion either 
before or after the judgment against the debtor, 
& he strongly inclined to the view, although it was 
unnecessary for him in those cases to definitely 
decide the point, that a separate writ claiming a 
receiver was not necessary, that is to say that the 
application for equitable execution might be made 
in the same action. I do not propose to lay down 
any general rule, that in all cases in which a money 
judgment is obtained against persons having an 
equitable interest in property, execution of the 
judgment may be enforced against that property 
by making the trustees defts. in the action ; but 
it is obvious that in many such cases it would 
be convenient that, instead of waiting till after 
judgment before applying for an order for equitable 
execution, or bringing an independent action 
against the trustees for that purpose, pltf. should 
join the trustees as defts. to the original action, 


provided that he makes it clear that he is making 
no claim against them personally, either for the 
money due or for costs, but is only seeking to get 
at the equitable interest of the principal defts. 
in property in which the trustees have the legal 
interest. Wliere such a joinder is not open to the 
objection that it is inconvenient or embarrassing 
it ought to be permitted (Scrutton, L.J.). — 
Ideal Films, Ittd. v, Richards, [1927] 1 K. B. 
374, 380, 381 ; 96 L. J. K. B. 161 ; 136 L. T. 295 ; 
43 T. L. R. 7 ; 70 Sol. Jo. 1138, C. A. 

Appeal * from order.] — See Supreme Court of 
Judicature (Consolidation) Act, 1926 (c. 49), s. 31. 

(7. Security, 

I R. S. C., Ord. L., r. 16. Except as provided in the next 
following rule, where an order is made directing a receiver to be 
appointed, unless otherwise ordered, the person to be appointed 
shall first give security, to be allowed by the Court or a Judge 
and taken before a person authorised to administer oaths, duly 
to account for what he shall receive as such receiver, and to pay 
the same as the Court or Judge shall direct ; and the person so 
to be appointed shall, unless otlierwise ordered, be allowed a 
proper salary or allowance. Such security shall be by recog- 
nizance in the Form No, 21 in Appendix L., unless the Court or 
a Judge shall otherwise order. 

r. 16 a. Wliere the amount for which 

security is to bo given docs not exceed 5001. such security may 
be given by an undertaking in the form specified in the Appendix 
to these Rules, winch may be cited as Form No. 21A* of 
Appendix L, of the Rules of the Supreme Court. Such under- 
taking shall be signed bv the receiver and his surety or suretle^ 
or in the case of a guarantee or other company shall be sealed 
with the seal of such company or otherwise duly executed. 
The undertaking shall be filed in the central office or where the 
proceedings are pending in a district registry in such registry, 
and kept as of record until the same shall have boon duly 
vacated. 

— - 17 , Where any judgment or order Is 

pronounced or made in Court appointing a person therein 
named to be receiver, the (Jo art or a Judge may adjourn to 
chambers the cause or matter then pending, in order that the 
person named as receiver may give securily as In the last pre- 
ceding Rule mentioned, and may thereupon direct such judgment 
or order to bo drawn up. 

See Companies, Vol. X., pp. 795, 796, Nos. 
5018-5023; Execution, Vol. XXI., p. 666, 
No. 2465 ; Receivers, Vol. XXXIX., pp. 21-24, 
Nos. 233-289. 

Form, etc., of security & bond.] — See ^pendix 
L., Nos. 2 1-2 1b., Yearly Supreme Court Practice, 
K, S. C,, Ord. LX., r. 4, Part LXXX., Sect. 4, post; 
R. S. O., Ord. LXI., r. 8a., Part LXXXL, Sect. 8, 
post. 

2823. Appeal from order of judge,]— Where a 
judge of first instance has, in the exercise of his 
discretion, refused to displace a receiver by a 
liquidator, the Court of Appeal will not, in the 
absence of special circumstances to justify their 
so doing, interfere with that exercise of discretion. 
— Be Stubbs (Joshua), Ltd., Barney v. Stubbs 
(Joshua), Ltd., [1801] 1 Ch. 475; 60 L. J, Ch. 190; 
64 L. T. 306 ; 39 W. R. 617 ; 7 T. L. R. 220, C. A. 

.] — See Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1) (3) ; R. S. C., 
Ord. LIV., r. 23, Part LXV., Sect. 2, sub-sect. 11, 
post. 

D. Accounts. 

R. S. C., Ord. L., r. 18. When a receiver is appointed with a 
direction that ho shall pass accounts the Court or Judge shall 
fix the days upon which he shall (annually, or at longer or 
shorter periods.) leave and pass such accounts, and also the 
days upon which he shall pay the balances appearing due on the 
accounts so left, or such part thereof as snail be certified as 
proper to be paid by him. And with respect to any such receiver 
as shall neglect to leave and pass his accounts and pay the 
balances thereof at the times so to bo fixed for that purpose as 
aforesaid, the Judge befori' whom any such receiver is to account 
may from time to time, when his subsequent accounts are pro- 
duced to be examined and passed, disallow the salary therein 
claimed by such receiver, and may also, if he shall think fit, 
charge him with interest at the rate of 51. per cent, per annum 
upon the balances so neglected to be paid by him during the 
time the same shall appear to have remained in the hands of any 
such rocoivor. 
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. 9. — Mandamus, receiver and injunction: Sub- 
sect , 2, i). & E . ; svh-sect. 8. Sects. 10 & 11. 

LVIJ. Sect 1 : Sub-sects. 1 2.] 

R. S. C.pOrd. L.,r. 19. BcccivoTh’ .irrounts shall bo 5n tlio 
Form No. 14 In ApprmJK , wllh surli variations na circum- 
stances may require. 

r. 20. J.very receiver shall leave in the 
chambers of the Judge to whom* tiic cause or matter is assigned 
his account, together with an atfidnvit verifying the same In the 
Form No. 22 In Appendix L., with such variations as circum- 
stances may require. An appointment shall thereupon be 
obtained by the plaintllT or person having the conduct of the 
cause for the purpose of passing such account. 

r. 21. In case of any receiver failing to 

leave any account or affidavit, or to pass such account, or to 
make any payment, or otherwise, the receiver or the parties, or 
any of them, may be required to attend at Chambers to show 
cause why such account or affidavit has not been left, or such 
account passed, or such payment made, or any other proper 
proceeding taken, and thereupon such directions as shall be 
proper may be given at cliambers or bv adjournment into Court, 
indudlng the discharge of any receiver and appointment of 
another, and pa>mcnt of costs. 

■ r. 22. A certificate of the Master stating 

the result of a receiver’s account shall from time to time bo 
token. Form 3 in the Appendix hereto shall be substituted for 
Form 22 in Appendix L. 

See Receivers, VoI. XXXIX., pp. 82-84, 
Nos. 963-999. 

Forms of affidavit, certificate & account.] — See 

Appendix L., Nos. 14, 22, 22a, Yearly Supremo 
Court Practice ; Law of Property Act, 1925 
(c. 20), s. 109 ; Bankers, Vol. TIL, p. 181, No. 312. 

Proceedings to recover assets.] — See Receivers, 
Vol. XXXIX., pp. 64-06, Nos. 741-769. 

Default of receiver.] — See Receivers, Vol. 
XXXIX., p. 84, Nos, 979-999. 

Position of sureties.]— Receivers, Vol. 

XXXiX., p. 89. 

2824. Death of receiver.] — In 1812 the executors 
of a receiver applied to pass his accounts & pay in 
the balance ; this was ordered, but x^ayment was not 
made. In 1841 they were ordered to pay in the 
balance without interest, & it was held that they 
could not object the want of assets. — Gurden v. 
Badcock (1842), 6 Beav. 157 ; 12 L. J. Ch. 62 ; 
49 E. R. 785. 

.] — See, also. Executors & Adminis- 
trators, Vol. XXIII., p. 354, No, 4217. 

Vouching receivers* accounts.] — See R. S. C., 
Ord. XXXTTI., rr. 3, 4a, pp. 518, 519, ante. 


E. Remuneration^ Allotjoances and Indemnity. 

See Mortgage, Vol. XXXV., p. 401, No. 1421 ; 
Partnership, Vol. XXXVI., p. 489, Nos. 1536 
1546 ; Receivers, Vol. XXXIX., pp. 79-82. 

As to priority of claim.] — See Co3fPANiE8, Vol. 
X., pp. 801, 802, 803, 809, Nos. 5079-5082, 6095, 
6166, 6170. 


Sub-sect. 3. — Injunction. 

R. S. C., Ord. L., r. 11. No writ of injunction shall be issued. 
An injunction shall be by a Judgment or order, and any such 
judgment or order shall have the effect which a writ of Injunction 
previously had. 

r. 12. In any cause or matter In which an 

injunction has been, or might have been claimed, the plaintiff 
may, before or after judgment, apply for an injunction to 
restrain the defendant or respondent from the repetition or 
continuance of the wrongful act or breach of contract complained 
of, or from the commission of any Injury or breach of contract 
of a like kind relating to the same property or right, or arising 
out of the same contract ; and the Court or a Judge may grant 
the injunction, either upon or without terms, as may be just. 

I See, also, R. S. C., Ord. Ij., r. 6, p. 663, ante. 

See Injunction, Vol. XXVIII., pp. 493-523, 
Nos. 960-1316. 


Sect. 10. —LIQUIDATORS* ACCOUNTS. 

R. S. C., Ord. L., r. 23. The accounts of liquidators shall he 
passed and verified In the same manner as is by this Order 
directed as to receivers’ accounts. 

Remuneration of liquidator.] — See Comt^anies, 
Vol. X., p. 992, Nos. 6874-6878. 


Sect. 1 1 GUARDIANS' ACCOUNTS. 

R. S. C., Ord. L., r. 24. Tlie accounts of guardians shall be 
passed and vcrlUotl in the same manner as is by this Order 
I directed as to receivers’ accounts. 

Trustee as co-guardian — Vouching items of 
expenditure.] — See Infants, Vol. XXVITT., p. 191, 
No. 530. 


Part LVIl. — Sales by the Court. 


Sect. 1 .- IN THE CHANCERY DIVISION. 

Sub-sect. 1.— Order for Sale of Read 
Estate. 

R. S. C., Ord. LI., r. 1. If In any cause or matter relating to 
any real estate It shall appear necessary or expedient that the 
real estate or any part thereof should be sold, the Court or a 
Judge may order the same to be sold, and any party hound by 
the order and in possession of the estate, or in receipt of the 
rents and profits thereof, shall bo compelled to deliver up such 
possession or receipt to the purchaser, or such other person as 
may be thereby directed. 

See Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 56. 

Jurisdiction of court — When formerly exercised.] 
See Lien, Vol. XXXII., p. 281, No. 587 ; 
Partnership, Vol. XXXVI., 486, No. 1495 ; 
Sale of Land, Vol. XL., p. 66, No. 604. 

2826. Under Chancery Procedure Act, 

1852 (c. 86), s. 66.] — This was a petition praying 


for a sale of real estate of testator in conformity 
with 15 & 16 Viet. c. 86, s. 55. T. H., testator, 
gave to trustees all his real personal estate, upon 
trusts as to the real estate for sale, the proceeds 
to be divided amongst his children. A claim had 
been filed, & upon the hearing, Dec. 10, 1850, it 
had been referred to the master to make the usual 
inquiries. Pending these inquiries, this petition 
was presented by the parties beneficially interested 
in the proceeds. Order granted. — Martin v. 
Hadlow (1852), 1 W. R. 101. 

2826. .] — The Chancery Procedure 

Act, 1852 (c. 86), s. 55, is applicable only to cases 
in which, for the protection of property or other 
like cause, it is necessary to apply to the court for 
a sale, & it was not intended to enable parties, in 
a contested suit, to obtain, upon an interlocutory 
application before the hearing, a decision upon 
the question in contest. — ^Prince v. Cooper (1863), 
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16 Beav. 546 ; 20 L. T. O. S. 269 ; 1 W. R. 206 : 
51 E. R. 890. 

. ^ Chancery Procedure 

authorise the 

court m an ordinary foreclosure action to direct 
a sale on an interlocutory application. 

The section refers to the sale of real estate “ for 
the purposes of the suit,’* showing that it is 
intended to apply to administration suits (Jessel, 
M.R.). — London & County Banking Co. v. 
Dover (1879), 11 Ch. D. 204 ; 48 L. J. Ch. 336 ; 
27 W. R. 749. 

•] — See, also, Mortgage, Vol. XXXV., 

p. 555, No. 2852 ; Partnership, Vol. XXXVI., 
p. 518, No. 1880 ; Sale op Land, Vol. XL., 
Nos. 367, 368. 

2828. ,] — Real estate consisting of agri- 

cultural property in Norfolk. The court refused to 
order the estate to be sold for the purpose of paying 
the costs of the action, in which a declaration of 
the rights of the persons entitled had been obtained, 
& a receiver appointed against their father, who 
had previously been in possession & refused to 
account, but directed the receiver to apply any 
funds in his hands, after keeping down incum- 
brances, in payment of the costs. 

Under Ord. LI., r. 1, the court now has juris- 
diction to order real estate to be sold at any 
time, in an action relating to it, if it appears 
“ necessary or expedient.” You must show me 
that a sale is for the benefit of the infants. It 
would be highly inexpedient to sell a property 
consisting of agricultural land in Norfolk, as such 
property in that part of England is very much 
depreciated in value at the pi'esent time, 1 
will not order it to be sold merely for the purpose 
of paying costs (Kay, J.). — Miles v. Jarvis (No. 2) 
(1883), 50 L. T. 48, 49. 

.] — Sec, also. Sale of Land, Vol. XL., 

pp. 52, 53, Nos. 331-342. 

Application for sale — By summons,]— iSVc Il.S. (\, 
Ord. LV., r. 2 (14) post. 

Conduct of sale.] — See Sale of Land, V(J. XL., 
pp. 55, 56, Nos. 370-383. 

Administration action .] — See Part TjVI., 

Sect. 7, ante. 

2829. Discharge of incumbrances on sale.] — 

Where real estate, forming part of an estate which is 
being administered by the court is charged with an 
annuity, upon fiuthcr consideration the com't will 
not, under the Conveyancing and I^aw of Property 
Act, 1881 (c. 41), s. 5, direct the property to be sold 
free from the annuity, but will direct an applica- 
tion in chambers as to the mode of sale. — Patching 
V. Bull (1882), 46 L. T. 227 ; 30 W. R. 244. 

2830. Reference by master to judge.] — The 

vendors applied under the Conveyancing Act, 
1881 (c. 41), s. 5, for, & obtained, an order for 
payment of a sum into court. The order, on the 
face of it, purports to have been made by a judge, 
but I am told that it was made merely by a master, 
& I must say that, having regard to the amount 
in q^uestion & the rather difficult language of the 
section in question, it was, in my opinion, a 
matter in which an order ought not to have been 
made by a master, but one which ho ought to 
have referred to the judge (Sargant, J.). — Re 
Wilberporce’s Trusts, Wilberforce v. Wilber- 
FORCE, [1915] 1 Ch. 94; 84 L. J. Ch. 252 ; 111 L. T. 
797. 

.] — See, also, Mortgage, Vol. XXXV., 
p. 359, No. 1021 ; Sale of Land, Vol. XL., 
pp. 269, 270, Nos. 2359-2364 ; Law of Property 
Act, 1925 (c. 20), s. 50. 

Sale in lieu of foreclosure.] — See Mortgage, 
Vol. XXXV., pp. 370, 542-566, Nos. 1127-1136, 


2699, 2703-2706, 2717, 2833, 2837, 2853, 2857 ; 
Law of Property Act, 1925 (c. 20), s. 91. 

2831. Practice under Chancery Procedure 

Act, 1852.] — The court has no power to order a 
sale under the Chancery Procedure Act, 1852 
(c. 86), 8. 48, on interlocutory application, but 
only where, before the Act, foreclosure might have 
been decreed. — Wayn v. Lewis (1853), 1 Drew. 
487 ; 22 L. J. Ch. 1051 ; 1 W. R. 344 ; 61 E. R. 
538. 

. », Mortgage, Vol. XXXV., 

p. 555, No. 28,52. 


Sub-sect. 2. — Order for Sale, etc., out 
OP Court. 

R. S. C., Ord. LL, r. lA. In all cases where a sale, mortgage, 
partition, or exchange is ordered, the Court or a .fudge shall 
have power, in addition to the powers already existing, with a 
view to avoiding expense or delay, or for other good reason, to 
authorise the same to be curried out, either as at present — 

(a) by laying proposals before the Judge in Chambers for his 

sanction ; or 

(b) by proceedings altogether out of Court, any moneys 

produced thereby being paid into Court or to trustees, 
or otherwise dealt with as the Judge in Chambers may 
order : 

Provided always, that the Judge shall not authorise the said 
proceedings altogeth(‘r out of the Court, unless and until he Is 
satisfied, bv such evidence as he shall deem suflflelent, that all 
persons interested In the estate to be sold, mortgaged, par- 
titioned, or cxelianged are before the Court or are bound by the 
order for sale, mortgage, partition, or exchange, and every order 
authorising the said proceedings altogether out of Court shall bo 
prefaced by a declaration tliat the Judge is so satisfied as afore- 
said, and a statennuit ot tlie evident o upon which sucli declaration 
is made. 

See Sale of Land, Vol. XL., p. 54, Nos. 368- 
366; Mortgage, Vol. XXXV., pp. 353, 546, 
Nos. 1048, 1054, 2743-2748. 

Conversion.] — See Equity, Vol. XX., pp. 361- 
304, Nos. 994-1019. 

2832. Inquiry as to title — Sale in lieu of par- 
tition — Infant parties.] — Upon motion for judg- 
ment in an action for sale in lieu of partition, where 
oil persons interested (some being infants) asked 
that an inquiry as to title might bo dispensed with 

for an immediate sale by auction & an order was 
made for an immediate sale out of court, subject 
to directions for fixing a reserve price & the 
auctioneer’s remuneration in chambers, & for the 
conditions of sale to require the purchaser to pay 
into court his purchase moneys. 

Having r(*gard to the fact that infants were 
interested, <to to Rules of Dec. 1888, r. 9, which 
modifies R. H. C., Ord. 51, r. lA, the court required 
the allegations in the claim to bo verified by 
affidavit, notwithstanding that such allegations 
were admitted by deft, in his pleading. — Willis 
Willis (1889), 61 L. T. 610 ; 38 W. R. 7. 

2833. Lunatic party.] — In an action 

for the sale (in lieu of partition) of real estate to 
one-fourth of which a person of unsound mind not 
so found was entitled, to court followed the case of 
Willis V. Willis. No. 2832, ante, but desired it to 
be understood that the order in that case was mjt 
to be taken as a precedent necessarily to be 
followed in all cases, as it must depend on the 
particular circumstances of each case whether it 
should follow it or not. — Crook v. Crook, [18901 
W. N. 26. 

2834. Dispensed with.] — On an action for 

the partition or sale of real estate coming on for 
hearing as a short cause, counsel for the pltf . asked 
for the usual judgment directing an inquiry as to 
the persons interested, & whether they were 
parties to the action, & if it should be certified that 
all persons interested were parties, then directing 
a sale : — Held : that in these cases the shortest 
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Sect, L — In the CJuincery Division : Svb-sects, 2, 3, 4, 
5, 6cfc7.] 

& least expensive way was to prove the title in 
court in the first instance ; strict evidence was not 
necessary, but it would be sufficient if there was 
an affidavit by a competent person. 

The case having stood over, such an affidavit 
was produced, & the court being satisfied that all 
persons interested were parties to the action, 
& desired a sale, an order was made for sale out 
of couit, with the usual directions as to fixing the 
reserved price, & the auctioneer’s remuneration, 
& as to payment of the deposit &> the rest of the 
purchase money into ct. — lie Stedman, Coombe 
V. Vincent (1888), 58 L. T. 709. 

2835. .] — In an action for partition 

or sale of property the title should not be proved 
in court in the first instance unless the property 
is small & its title simple. — Hawkins v, Herbert 
(1889), 00 L. T. 142 ; 37 W. B. 300. 

2836. .] — As a general rule, when in a 

partition action a request for a sale is made at the 
trial by persons who allege that they are the 
owners of a moiety of the property, an inquiry 
will be directed in chambers to ascertain the 
persons interested in the property. But in simple 
cases, where the value of the property is small, 
the court may at the trial order an immediate sale, 
upon being satisfied as to the persons interested. — 
Wood v. Gregory (1889), 43 Ch. D. 82; 59 
I.. J. Ch. 232 ; 62 L. T. 179 ; 38 W. R. 226 ; 36 
Sol. Jo. 731. 

2837. Married woman — Form of certificate.] 

— In a partition action where a married woman 
was by the certificate found entitled to any real 
property, if she was entitled for her separate use 
was married before the Married Women’s 
Property Act, 1882, she should be described in the 
certificate as being entitled “ for her separate 
use.” If she was entitled by virtue of the Act, 
then she should be described as being entitled to 
the property in question “ as her separate 
property.” — ^Broad v, Askham, [1909] W. N. 236. 

2838. .] — Among the persons 

interested in the property subject of a partition 
action was deft. C. W., who became the wife of 
E. W. in 1877. She was beneficially entitled in 
fee simple to one -fifth of the i)roperty, but not 
for her separate use. By the certificate it was 
found that ” deft. E. W. was interested in fee 
simple in right of his wife, deft. C, W. ” to one 
undivided fifth part of the property. The court 
dhected the certificate to be amended by making 
the finding as to C. W.’s share read, ” defts. E. W. 
& C. W. in fee simple in right of the said C. W.” — 
Barrett v. Watts, [1909] W. N. 237. 

2839. Form of Judgment — Action for sale in lieu 
of partition.] — Form of judgment in action for 
sale in lieu of partition, where infant pltfs. are 
entitled to one undivided third, declaring infants, 
in event of a sale taking place, to be trustees for 
the purchaser, & directing conveyance by next 
friend. — Davis v, Ingram, [1897] 1 Ch. 477 ; 66 
L. J. Ch. 386 ; 45 W. R. 459. 

2840. ,] — Application for sale or par- 

tition under Partition Acts, 1868 & 1876, of 
certain pieces of land & for directions & inquiries. 
A testator by his will gave certain lands to his 
two sons T. & J. in equal shares. T. & J. executed 
a deed of partition as to a portion only of the 
lands devised to them by the testator. J. died in 
1891, leaving his share of lands comprised in the 

artition deed to his wife, one of the pltfs., for 
er life, & after her decease, to all his three children 
in equal shares, all which children were at the 


time of this application infants So pltfs. T. died 
in 1896, having devised all his lands to his son, 
who was an infant, & who together with testator’s 
widow, was a deft., but subject to certain charges 
in favour of his widow & infant daughters, the 
latter not being made parties. 

The claim as originally drawn asked for partition 
only, as a scheme had been approved by both 
sides, but the judge ordered it to be amended by 
making it ask for a sale in the alternative. The 
prayer as amended asked that the real estate 
passing to J. & T. under their father’s will, & 
which had not been sold or partitioned, might be 
partitioned in equal moieties between the parties 
claiming under the will of J. on the one hand, & 
the parties claiming under the will of T. on the 
other, or sold, & the proceeds distributed accord- 
ingly. The difficulty in the case arose from the 
fact that with the exception of their mother, who 
was tenant for life, the pltfs. were all infants & 
entitled in remainder, whilst on the other hand 
the defts. were an infant entitled absolutely, & 
his mother who was only entitled to a charge. 

Bryne, j., made the following order: (1) An 
inquiry who are the persons respectively entitled 
to the freehold hereditaments & premises in the 
statement of claim mentioned So more particularly 
described in paragraph 4 thereof, & in what 
respective shares & proportions. So for what 
respective estates So interests. So whether they are 
respectively parties to this action ; (2) an inquiry 
whether it will be more beneficial to the persons 
entitled to the said hereditaments So premises 
who are infants that the same should be sold, the 
proceeds of sale distributed to the persons entitled 
thereto, or that a division of the said hereditaments 
So premises should be made ; (3) an inquiry what 
incumbrances affect the entirety of the said 
hereditaments or any &; what part thereof, So when 
it shall be certified that all the persons interested 
are parties to this action, or have been served with 
notice of this judgment ; & if it shall be certified 
that it will be more beneficial that a division of 
the said hereditaments So premises should be 
made, let any of the persons interested be at 
liberty to apply in chambers for partition of the 
said hereditaments So premises, So let any of the 
persons interested who are not parties to his 
action. So any persons interested who are infants, 
whether parties to this action or not, if it shall be 
certified to be for the benefit of such infants, but 
provided such persons collectively or individually 
are interested to the extent of one moiety or 
upwards in the said hereditaments So permises 
be at liberty to apply at chambers for a sale of 
the said hereditaments So premises. Adjourn 
further consideration. Liberty to apply. — Green 
V, Hiatt (1900), 44 Sol. Jo. 501, 502. 

2841. Directing inquiry as to improvement 

by tenant in common.] — ^A tenant in common, 
claiming partition, is entitled, whether charged 
with occupation rent or not, to have in the judg- 
ment for partition an inquiry os to expenditure 
properly made in permanent improvements to the 
property, during the co-ownership, So the inquiry 
should be reciprocal. — Kenrick v. Mountsteven 
(1899), 48 W. R. 141 ; 44 Sol. Jo. 44. 

As to partition action.] — See Law of Property 
Act, 1925, Sched. I., Part IV., 1 (11). 


Sub-sect. 3. — Debenture-Holders’ Actions. 

R. S. 0., Ord. LI., r. IB. In debenture holders* actions where 
the debenture holders are entitled to a charge by virtue of the 
debentures, or of a trust deed, or otherwise, and the plaintiff is 
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Biiing on behalf of himself and other debenture holders, and 
where the Judge In person is of opinion that there must 
eventually be a sale, he may in his discretion direct a sale before 
Judgment, and also after Judgment, before all the persons 
Interesteo are ascertained, whether served or not. 

See Law of Property Act, 1926 (c. 20), s. 91. 

Plalntill holder of only first debenture.] — See 

Companies, Vol. X., p. 806, No. 6118. 

2842. Contract for sale In fixed time — Applica- 
tion for extension.] — A contract for sale of property 
in a debenture-holders’ action entered into by a 
receiver should, I think, generally contain a clause 
stating the date by which the approval of the 
court must be obtained, & in my experience that 
is the usual practice. In such a case time will 
be of the essence of the condition, & there will in 
general be no dilliculty in obtaining the approval 
of the judge to a sale before the fixed date. Some- 
times in such a case the receiver takes steps to 
obtain from the purchasers an extension of the 
time for obtaiimg the approval of the court ; but 
if such extension of time is refused there is no 
diflEiculty in dealing with the matter under 
Ord, LI., r. 1 (ft), before the certificate has been 
obtained, &, therefore, before all the persons 
interested are ascertained (Maugham, J.). — Re 
Sandweix Park Colliery Co., Field r. The 
Co., [1929] 1 Ch. 277, 281 ; 98 L. J. Ch. 229 ; 140 
L. T. 612. 

Debenture-holder’s security in debenture — Sale 
ordered on motion for Judgment.] —See Com- 
panies, Vol. X., p. 805, No. 5105. 

2843. Form of order.] — In a d(‘benture-holders* 
action, when the property comprised in debentures 
is in jeopardy, an immediate sale will be ordered 
under Ord. LI., r. 1 b, on motion for judgment 
on admissions in the pleadings, but, unless all the 
debenture -holdei'S subsequent to pltfs. are parties 
to the action, the order will be for sale with the 
approbation of the judge, so that the absent 
debenture-holdei’s may be brought in in chambers 
on the application to approve the conditional 
contract for sale. — Re Crigglestone Coal Co., 
Stewart v, Crigolestone Coal Co., [1906] 1 
(^h 623 ; 75 L. J. Ch. 307 ; 94 L. T. 471 ; 54 W. R. 
298 ; 50 Sol. Jo. 240. 


Sub-sect. 4. — Title referred to Conveyancing 
Counsel. 

R. S. C., Ord. LI., r. 2. Before any estate or interest shall be 
put up for sale under a Judgment or order, an abstract of the 
title shall, unless otherwise ordered, be laid before some con- 
veyancing counsel approved by the Court or Judge for his 
opinion thereon, to enable proper directions to be given respect- 
ing the conditions of sale and other matters connected with the 
sale. The conditions of sale shall specify a time for the delivery 
of the abstract of title to the purcliascr or to a solicitor. 

See, alsoy Sect. 2, post. 

Conditions of sale — Form of.] — See Appendix L., 
No. 16, Yearly Supreme Court Practice. 

.] — See Sale of Land, Vol. XL., pp. 00, 

09, Nos. 427, 636 et seq. 

Reference to counsel.] — See Mortgage, Vol. 
XXXV., p. 488, No. 2197 ; Sale of Land, Vol. 
XL., p. 69, Nos. 414-416. 


Sub-sect. 5. — Sale with Approbation of 
Judge. 

R. S. C., Ord. LI., r. 3. Where a judgment or order is given 
or made, whether in Court or In chambers, directing any property 
to be sold, unless otherwise ordered, the same shall be sold, with 
the approbation of the Judge to whom the cause or matter is 
assigned, to the best purchaser that can be got, the same to be 
allowed by the Judge, and all proper parties shall Join in the 
sale and conveyance as the Judge shall direct. 


See, generMy, Sale of Land, Vol. XL., pp. 62- 
69. Nos. 331-636. 

Sale before master In chambers.]— iSfee Sale op 
Land, Vol. XL., p. 63, No. 346. 

Payment of deposit.] — See Sale op Land, Vol. 
XL., p. 58, Nos. 409, 410. 

Title.]— >866 Sale of Land, Vol. XL., pp. 58-61, 
Nos. 411-431. 

2844. Conduct of sale.] — Pltf. in a cause held 
entitled to the conduct of the sale of partnership 
property, although, according to the contract, if 
performed without suit, he might not have been 
entitled to interfere in the sale. — Dale v. Hamilton 
(1853), 10 Hare, App. I., vii. ; 68 E. R. 1116. 

2845. .] — In my opinion the court ought 

not to interfere with the discretion of the jw 

as to who is to have the conduct of a sale ; unless 
there are some very extraordinary circumstances 
that require it to do so. I do not say special 
circumstances, but extraordinary circumstances 
(Cotton, L.J.). — Re Love, Hill v. Spurgeon 
(1885), 29 Ch. D. 348, 349 ; 54 L. J. Ch. 816 ; 62 
L .T. 398, C. A. 

.] — Ser^ also, Part LVI., Sect. 7, ante, & 

Sale of Lani^, Vol. XL., pp. 56, 56, Nos. 370— 
383. 

Leave to bid.] — See Sale of Land, Vol. XL., 
pp. 55, 66, 57, 65, Nos. 381, 394-402, 486, 487. 

Opening biddings.] — See Auction, Vol. HI., 
p. 14, No. 106 ; Sale op Land, Vol. XL., pp. 57, 
58, Nos. 403-408. 

2846. Confirmation of contract — Within reason- 
able time.] — The contract provides for the sale 
being subject to the approval of tbe court, but 
states no timti within which such approval is to 
be obtained. Clearly, therefore, the approval 
must be obtained within a reasonable time 
(Maugham, J.). — Re Sand well Park CJolliery 
Co., Field r. The Co., [1929] 1 Ch. 277 ; 98 

J. Ch. 229 ; 140 L. T. 612. 

Enforcing execution of order of court.] — See 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), ss. 47, 165. 

2847. Acceptance of title by purchaser.] — The 

attention of the judges has been called to the 
practice hitherto followed under which conditional 
contracts for sale (other than contracts settled 
by Conveyancing Counsel to the court) have not, 
as a general rule, been sanctioned by the court 
unless the purchaser consents to accept the 
vendor’s title. In future as a general rule, the 
purchaser will not be called upon to accept the 
vendor’s title as a condition of the court’s sanction 
being given to sucli a contract. — Practice Note, 
[1928] W. N. ii., 162. 

.]Sec, also. Sale of Land, Vol. XL., 

pp. 61, 123, Nos. 435-438, 976. 


Sub-sect. 6. — Payment of Purchase Money 
into Court. 

R. S. C., Ord. LI., r. 3 a. No order for ti»o payment of purchaBC- 
raoney into Court Bhall bo necesHary, but a direction for that 
purpose signed by the Master shall bo sufficient authority for 
the Pay master- General to receive the money. 

See Sale of Land, Vol. XL., pp. 61, 62, Nos. 
432-446. 


Sub-sect. 7. — ^Affidavit as to Reserved 
Biddings. 

R. S. C., Ord. LI., r. 4. Affidavits for the purpose of enabling 
the Judge to fix reserved biddings shall state the value of the 
property by reference to an exhibit containing such value, so 
that the value may not be disclosed by the affidavit when filed. 
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Sect. 1 . — In the Chancery Division : Sub’secis. 7, 8 
V*. 9. Sect. 2: Sub-sects. 1, 2 <&: 3^ A. & B. ; 
sub-sect. 4. Sect. 3: Suh-sects. 1, 2 3. Part 

LVIll. Sects. 1 cfc 2 : Sub-sects. 1, 2 3. 

Sects. 3, 4 cfer 5 ; Sub-sects. 1 2.] 

Fixing reserve.] — Sec Sale of Land, Vol. XL., 
p. 58, Nos. 384-393. 

Sale subject to reserve — Vendor’s right to bid.] — 

See Auction, Vol. III., pp. 11, Nos. 81 et seq. 


Sun-sECT. 8. — Particulars and Conditions. 

R. S. C., Ord. LI., r. 6. As soon as particulars and conditions 
of sale settled at chambers have been printed, two prints thereof, 
certified by the solicitor to be correct prints of the particulars 
and conditions settled at the Judge’s chambers, shall be left at 
chambers. 

Form of conditions.] — See Appendix 1^., No. 15, 
Vearly Supreme Court Practice. 


Sub-sect. 9. — Aj^’fidavit or Certificate of 
Result of Sale. 

R. S. C., Ord. LI., r. 6. An ofllcc copy of the affidavit of the 
l)er&on appointed to sell of the result of the sale, \\lth the bidding 
l)apcr and particulars therein referred to, shall be left at chambers 
at least one clear day before the day appointed for settling the 
certificate of the result of the sale. 

j., In the case of sales under the 

direction of the Court tiie particulars of sale shall bo signed by 
and the result of the sale shall be certified under the hands of 
the auctioneer and the solicitor of tl)e party having the conduct 
of the sale. It shall not be necessary to file any affidavit 
verifying the particulars or the result of tiie sale. Form 2 in 
the Appendix hereto shall be substituted for Form 10 in 
Appendix L., which is hereby annulled. 

Form of certificate.] — See Appendix L., No. 10, 
Yearly Supreme Court Practice. 


. 2.— CONVEYANCING COUNSEL. 

Sub-sect. 1. — Reference to Conveyancing 
Counsel. 

R. S. C., Ord. LI., r. 7. The Court or a Judge may refer to the 
conveyancing counsel of the Court any matter relating to the 
investigation of the title to an estate with a view to an invest- 
ment ot money in the pnrciiase or on mortgage tliereof, or with 
a view to a sale thereof, or to the settlement of a draft of a 
conveyance, mortgage, settlement, or other Instrument, or any 
other matter which the Court or Judge may think fit to refer, 
and may receive and act upon the opinion given in the matter 
reierred. 

Supreme Court of Judicature (Consolidation) 
Act, 1025 (c. 49), ss. 187 (2), 217 ; Sale of Land, 
Vol. XL., p. 59, Nos. 414-416. 

Settlement of deeds.] — See Part LXXI., Sect. 20, 
sub-sect. 3, post. 

Fees of counsel.] — See R. S. C., Ord. LXV., 
IT. 22, 27, (36), Part LXXXVI., Sect. 28, sub-sects. 
11, 16, PF., post, & Compulsory Purchase, Vol. 
XI., p. 234, No. 1243 ; Solicitors, Vol. XLII., 
p. 234, No. 2673. 


Sub-sect. 2. — Objections to Opinion. 

R. S. C., Ord. LI., r. 8. Any party may object to the opinion 
given by any conveyancing counsel, and thereupon the point 
in dispute shall be disposed of by the Judge at cnambers or In 
Court as ho may think fit. 

See, also, Part LXXI., Sect. 20, sub-sect. 3, post. 


Sub-sect. 3. — Distribution of Business. 

A. In Rotation. 

R. S. C,, Ord, LI., r. 9. The business to be referred to the 
conveyancing counsel of the Court shall be distributed among 


them in rotation by such clerk in the office of the Registrars of 
the Chancery Division as the chief Registrar may from time to 
time determine. 

R. S. C., Ord. LI., r. 10. The clerk making such distribution 
shall be responsible for the business being distributed according 
to regular and just rotation, and In such manner as to keep 
secret from all f)erson8 the rota or succession of conveyancing 
counsel of the Court, and It shall be his duty to keep a record 
of the references with proper indexes, and to enter therein all 
I such references, with the dates when the same are made. 

r. 12. In case the conveyancing counsel 

of the Court In rotation shall, from Illness or from any other 
cause, be unable or decline to accept the reference, the same 
shall be offered to the other conveyancing counsel of the Court 
successively according to their seniority at the bar, until some 
one of them shall accept the same. 


B. Reference to Particular Counsel. 

R. S. C., Ord. LI„ r. 13. The Judge may, If he thinks fit, 
direct or transfer a reference to any one in particular of the 
, conveyancing counsel of tlic Court. 

2848. Reference refused.] — Upon applying for 
the re-investment of purchase-money, the court, 
in the first instance, will only approve of the 
purchase, the value, &; the intended investment, 
& postpone any further order until after the 
opinion of one of the conveyancing counsel of the 
court has been obtained on the title, & an affidavit 
made verifying the title ; but it will not make the 
reference to any particular counsel . — Re Martin 
(1852), 22 L. J. Ch. 248 ; 20 L. T. O. S. 136 ; 17 
Jur. 30 ; 1 W. R. 45. 


Sub-sect. 4. — Memorandum of Reference. 

R. S. C., Ord. LI„ r. 11. When any business is referred to the 
conveyancing counsel of the Court, a short memorandum or 
minute of the order of rclerencc shall be prepared and signed 
by tlie Registrar if made In Court, or by the Master it made in 
chambers, and tJie party prosecuting tiie order, or ids solicitor, 
siiall take the memorandum or minute to the Registrar’s clerk, 
whoso duty it is to make such distribution as aforesaid, and such 
clerk shall add at tiie foot thereof a note specifying the name 
ol tlic conveyancing counsel of the Court in rotation to whom 
the business is to be referred, and the memorandum or minute 
shall be loft by the party prosecuting the order, or liis solicitor 
wltli the conveyancing counsel, and shall be a sufficient authority 
for him to proceed with tiic business so referred. 


Sect. 3.~IN ADMIRALTY ACTIONS. 

Sub-sect. 1. — Execution of Commission for 
Appraisement on Sale. 

R. S. C., Ord. LI., r. 14. Every commission for the appraise- 
ment or sale of property under the order of the Court shall, 
unless the Court or a Judge shall otherwise order, be executed 
by the Marshal or his substitutes. 

See Admiralty, Vol. I., pp. 171, 172, Nos. 824- 
832. 


Sub-sect. 2. — Proceeds to be Paid into Court. 

R, S. C., Ord. LI., r. 16. The Marshal shall pay into Court 
the gross proceeds of any property which has been sold by 
him, and such proceeds shall, except in the case of sums of less 
than £20 received by him In cash, be in the form of a draft 
payable to the Bank of England for the Pay Office Account. 
The Marshal shall bring into court the account for sale, with 
vouchers in support thereof for taxation by the Admiralty 
Registrar. 


Sub-sect. 3, — Taxation of Marshal’s Account 
OF Expenses. 

R. S. C., Ord. LI., r. 16, Any person interested in the pro- 
ceeds may be heard before the Admiralty Registrar on the 
taxation of the Marshal’s account of expenses, and an objection 
to the taxation shall be heard In the same manner as an objection 
to the taxation of a solicitor’s bill of costs. 
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Part LVIll. — Debenture-Holders’ Actions. 


Sect. 1.— IN GENERAL 

Practice in debenture-holders* action.] — See 

K. S. C., Ord. LV., r. 2 (16), Part LXXI., Sect. 1, 
sub-sect. 2, Sect. 12, sub-sect. 2, looai; & Companies, 
Vol. X., pp. 800 et seq, 

FoTms.y—See Appendix L., Nos. 41-48, Yearly 
Supreme Court Practice. 


Seci. 2.~REGISTRATI0N OF TRANSFER, ETC. 

• Sub-sect. 1.— In Genebal. 

R. S. C., Ord. LlA., r. 1. Every roeelver appointed by the 
( ourt in an action to enfoice registered debentures or registered 
debenture stock shall if so directed by the Court or a Judge 
open and keep a register of transfers and other transmissions of 
such debentures or debenture stock (in this Order called “ the 
receiver's register ”) and thereupon the following provisions 
shall take effect : 

(a) Upon the application of any person entitled to any 
debentures or debenture stock by virtue of any transfer 
or other transmission and upon production of such 
evidence of identity and title as the receiver may 
reasonably require the receiver shall register surh 
transfer or other transmission of title in the receiver’s 
register. 


SUB-fc?EtT. 2 . — NoTKE to KEUlbTKUEl) IIOEDEH. 

R. S. C., Ord. LIa., r. 1, (b) Before registering any transfer 
the receiver shall (unless the due execution of the transfer is 
proved by affidavit) send a iiotico by a prepaid letter through 
tlio post to the registered holder of the debentures or debenture 
stock at his registered address stating that an application has 
been made to register the transfer and that such transfer will 
be registered unless the receiver hears from the registered 
holder to the contrary within a time to be stated in the notice 
and no transfer shall bo registered until the time so stated has 
elapsed. The time to be stated in the notice shall in no case 
bo less than seven days after a reply from tlie registered holder 
would In the ordinary course of post reach the receiver If the 
registered holder had replied to the notice on the day following 
the day W’hen in the ordinary course' of post the notice would 
liavc been delivered at the place to which it u'as addressed. 


Sub-sect. 3. — Memorandum of TiiANyFEii, etc. 

R. S. C., Ord. LIa., r. 1. (c) Upon registration of any transfer 
or other transmission the receiver shall endorse a memorandum 
thereof upon the debentures or debenture stock ccrtlflcatos (as 
the case may be) containing a reference to the action and to the 
order appointing the receiver. 


Sect. 3.— APPUCATION BY PERSON AGGRIEVED. 

R. S. C., Ord. LlA., r. 1. (d) Any jicraon aggrieved by any- 
thing done or omitted by the receiver under tills Rule may 
apply by summons in the action relating thereto. The summons 
shall in the first Instance be served only on the plaintiff or other 
party having the conduct of the action but the Court or a Judge 
may direct the summons or notice of the application to be 
served upon any other person appearing to be interested. On 
any such application the Court or a Judge may decide any 
question relating to the title of any person who Is party to the 
application to have his name entered in or omitted from the 
receiver’s register and generally may decide any question 


neces-sary or expedient to be decided for the rectification of siicli 
register. The costs of every such application shall be in the 
discretion of the Court or Judge who may make such order as 
to costs as may be just. 


Se(t. 1.— EVmENCE OF TRANSFER, ETC. 

R. S. C., Ord. LIa., r. 2. All entries made in the receiver’! 
register, if verified by an affidavit made by the receiver or by 
surh otlier person as tlie Court or a Judge may direct, shall in 
all proceedings in the action be accepted as prim i facie evidence 
of the transfers and transmissions so entered and in particular 
shall bo so accepted for ttio purpose of any distribution of 
assets notwithstanding the transfer or tninsmisslon may have 
taken place after the certificate In the action. 


Se( 1. 5. -BEARER DEBENTURES AND 
DEBENTURE STOCK. 

Sub-sect. 1. — Evidence of Title. 

R. S. C., Ord. LIa., r. 3. In an action to enforce debentures 
to bearer or to enforce debonture stock in respect of which the 
company has issued debenture stock certificates to bearer the 
title of the bearers ot such debentures or debenture stock 
certificates shall, In the absence of notice of any defect In the 
title and notwithstanding judgment in the action and not- 
withstanding a certificate has been made certifying the holders 
of such debentures or debenture stock certificates, be recognised 
without any furtlicr evidence of such title than production of 
the debentures or the debenture stock cortifleates together witli 
a certificate signed by the person actually producing the same 
identifying the delx'ntures or debenture stock certificates so 
jiroduced and certifying the name and address of tlie holder 
thcrool but upon production of each debenture or dobenturo 
stock certificate in the chambers of the Judge a notice shall bo 
endorsed thereon that the person so certified has been noted 
in the chambers of the Judge as the present liolder tliereof and 
tliat such person will on payment of any dividend be named 
to rceelvo such payment on production of the debenture or tho 
debenture stock certificate unless In the meantime a new holder 
has caused the debenture or debenture stock certificate to be 
produced to tho plaintiff’s solicitor and his name and address to 
be certified in manner aforesaid and that If a new holder neglects 
such notification he may incur additional delay trouble and 
cvpciisc in obtaining payment and the Court or Judge when 
ordering a distribution may act accordingly. It shall be the 
duty of the plaintiff’s solicitor to indorse or cause to bo indorsed 
the notices and to preserve the certificates required by this 
Rule and make and preserve a record of the names and addresses 
of tho persons producing the debentures or debenture stock 
certificates with all unpaid interest coupons In respect thereof 
and of tho particulars oi the' debentures or delienture stock 
certificates produced and if required by the Court or a Judge 
to verify such records by affidavit. 


Sub-sect. 2. — Memorandum of Payment. 

R. S. C., Ord. LIa., r. 4. Before any payment in respect of 
any debenture to bearer or debenture stock certificate to bearer 
Is made under any order such debenture or debenture stock 
certificate shall be produced to the plaintiff’s solicitor (or to 
such other person as the Court or a Judge may direct) for tho 
purpose o' being indorsed with a memorandum of such payment 
and it shall be the duty of such solicitor (or other person) to 
indorse such memorandum accordingly and to furnish the 
Paymaster General with a certificate of such Indorsement 
signed by such solicitor (or other person) and payment in 
respect of such debenture or debenture stock certificate shall 
be made only on production of such signed certificate. Provided 
that the Court or a Judge may for special reason in any case 
dispense with a signed certificate and direct payment to be 
made without any such certificate. 
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Peactice. 


Part LIX. — Motions and Other Applications. 


Sect. 1.— IN GENERAL. 

Application of Ord. LII. to revenue proceedings.! 

See R. S. C., Ord. LXVIII., Part LXXXIX., post 
Special motions — For Judgment.] — See R. S. C., 
Ord. XL., p. 600, ante. 

For new trial.]- See R. S. C., Ord. XXXIX., 

p. 590, ante ; Supreme Court of Judicature (Con- 
solidation) Act, 1925, 8. 30 (1). 

Appeal to Court of Appeal.] — See R. S. C., 

Ord. LVIll., Part LXXVII., post 

Application to Judge of Court of Appeal.] — 

See R. S. C., Ord. LVIII., r. 18, Part LXXVII., 
Sect. 1, sub-sect. 2Y, post 

To set aside award.] — See Arbitration Act, 

1889, 8. 11 (2) ; Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 90 (2) ; Sect. 3, post. 

Appeal to Divisional Court.] — See R. S. C., 

Ord. LIX., rr. 9-12, Part I.XXVIll., Sect. 7, post 

Originating motions.] — See R. S. C., Ord. 

V., r. 9 (c), p. 303, ante. 


Sect. 2.— APPUCATIONS TO COURT BY MOTION. 

R. S. C., Ord. LII„ r. 1. Where by tliese Rules any applica- 
tion is authorised to be made to the Court or a Judge, such 
application, if made to a Divisional Court or to a Judge in 
Court, sliall be made by motion. 

“ Coiu-t or Judge ” — Meaning of.] — See Courts, 
Vol. XVI., pp. 178-181, Nos. 832, 838, 841, 850, 
850, 868. 

Evidence by affidavit.] — See R. S. C., Ord. 

XXXVIII., r. 1, p. 586, ante. 

Costs.]— R. 8. C., Ord. LXV., rr. 23, 27 (23), 
(37), Part LXXXVI., post 

2849. Saving motion.] — AVliere counsel has been 
duly instructed to move on the motion day 
mentioned in the notice of motion, he is entitled 
on the motion day to save the motion by mention- 
ing it to the court at any time before the court has 
risen for the day, & notwithstanding the fact that 
the court has finished the hearing of motions. — 
Yapp r. Wiu.jams, [1901] W. N. 91. 

2850. — ^ — .] — ^A motion had been entered by 
special notice, & a question was raised as to whether 
counsel could claim to save the motion as a matter 
of right ; — Held : when a motion was entered by 
special notice it could not be saved except by 
motion or by consent of the com*t. — Arthur v. 
Consolidated Kent Collieries Corporation 
(1905), 49 Sol. Jo. 403. 

Motion by infant.]— /S'cc R. S. C., Ord. XVI., 

r. 19, p. 433, ante. 

2851. Motion by company.] — The couH will not 
allow the chaiiTnan of a company to move on its 
behalf. A litigant is allowed to appear in person, 
but a company must appear by attorney vfdio can 
instruct counsel on their behalf. — Re I^ndon 
County Council & London Tramways Co. 
(1897), 13 T, L. R. 254. 


Sect. 3.— RULES NISI AND ORDERS TO SHOW 
CAUSE, ETC. 

R. S. C., Ord, LII., r. 2. No motion or application for a rule 
or order to show cause shall hereafter be made In any 
a) to set aside, remit, or enforce an award, or (b) for 
or (r) against a sherilf to pay money levied under 


As to charging & garnishee orders nisi.] — See 

Parts L. & LI., ante. 

Rule nisi for certiorari — Suffloienoy of affidavit.] 

— See Crown Practice, Vol. XVI., p. 466, No. 
3417. 

2852. Application to set aside subpoena.] — On 

motion to set aside a writ of eupoena diices tecum : — 
Held : in such a case, in which the subpoena was 
oppressive & an abuse of the process of the court, 
a witness was entitled to come to the court at once, 
& was not bound to stand by & run the risk of 
having some motion for attachment or other 
proceeding made or taken against him for non- 
compliance with the subpoena ; he was entitled 
to come & have it discharged. — Steele v. Savory, 
[1891] W. N. 195 ; 8 T. L. R. 94 ; 36 Sol. Jo. 92. 

2853. .] — By Ord. LII., r. 2, of the Rules of 

the Supreme Court : “No motion or application 
for a rule nisi or order to show cause shall here- 
aft^ir be made in any action” : — Held: an applica- 
tion by a person who had been served by one of the 
parties to an action with a subpoena duces tecum 
to set the subpoena aside was an application “ in ” 
the action, although the applicant was not a party 
to the action, & consequently the rule could not be 
beard. — R. v. Investors’ Review, Ltd., Ex p. 
Wheeler, [1928] 2 K. B. 644 ; 97 L. J. K. B. 
802 ; 140 L. T. 43 ; 44 T. L. R. 724 ; 72 Sol. Jo. 
570, D. C. 

Award — Setting aside, etc.] — See Arbitration 
Act, 1889 (c. 49), ss. 10, 11, 12 ; Arbitration, 
Vol. II., pp. 545-566. 

2854. Attachment.] — Wliere the person against 
whom an attachment is sought is a party to an 
action in connection with which the alleged 
contempt is committed the case is governed by 
Ord. LII., r. 2, whatever the nature of the con- 
tempt, & the motion should be upon notice to the 
other side & not for an order nisi. — Squire v, 
Hammond, [1912] W. N. 200, D. C. 

2855. .] — Where some of the persons sought 

to be attached for a cruninal contempt in con- 
nection with a pending action are parties to the 
action whilst another of such persons is a stranger 
to the action, the applicant can properly proceed 
by moving ex parte for a rule nisi. — R. v. Reid (F.) 
Price & Co., Ltd. (1929), Yearly Supreme Court 
Practice. 

2856. Application under certain Acts — Where 
mode not specified.] — I have no doubt myself that 
where an Act of Parliament says that an applica- 
tion may be made to the court, that application 
may be made by motion. In the Common Law 
Courts before the passing of the Judicature Act 
the only mode by which the court was approached 
otherwise than by the issue of a writ was by a 
motion. In the High Court of Chancery it is 
quite true that the summary mode of proceeding 
was usually by petition, but I see no reason, & I 
have spoken to all my brothers of this Division 
except one, I think, whom I have not been able to 
see, & also to the Master of the RoUs, & they all 
a^ee with me that in such a case as the present, 
where the Act merely provides for an application & 
does not say in what form that appheation is to 
be made, as a matter of procedure it may be made 
in any way in which the court can be approached. 
Now there is no question about it that the court 
can be, & frequently is, approached by originating 
motion (Warrington, J.). — Re Meister Lucius & 
Bruning, Ltd. (1914), 31 T. L. R. 28, 20 ; 50 
Sol. Jo. 26. 
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Sect. 4.— NOTICE OF MOTION. 

Sub-sect. 1. — In General. 

R. S. C., Ord. LII., r. 3. Except where according to the 
practice existing immediately before the Ist November. 1875, 
any order or rule might be made absolute ex parte in the first 
instance, and except where, notwithstanding Rule 2, a motion 
or application may be made for an order to show cause only, 
no motion shall be made without previous notice to the parties 
affected thereby. But the Court or a Judge, if satisfied that 
the delay caused by proceeding in the ordinary way would or 
might entail Irreparable or serious mischief, may make any 
order ex parte upon such terras as to costs or otherwise, and 
subject to such undertaking, if any, as the Court or Judge may 
think lust: and any party affected by such order may move 
to set it aside. 

Form of— Appendix B., Form 18.] — See Yearly 
Supreme Court Practice. 

Time for which given.] — See Sect. 4, sub-sect. 4, 

B., 'post, 

2857. Contents of — Place where made.] — I do 

not accede to the objection that the place at which 
the motion would be made was insufficiently stated 
in the notice of motion. A judge sitting in any 
part of this building is, as a matter of fact, sitting 
“ at the Royal Courts of Justice ” : it is not 
necessary that he should be sitting in one of these 
courts. He may sit, just as 1 do, in chambers, 
in a room : where a judge is in the habit of trans- 
acting a large amount of important business. It 
is idle to say that the notice of motion did not 
contain a sufficient intimation as to where the judge 
would be sitting, for any one, on inquiry of the 
attendants at the Royal Courts of Justice, would 
be told in what part of the building he was sitting. 

Then it was said that the notice of motion was 
defective in not stating that the Royal Courts of 
Justice were in the “ Strand, London.’^ In my 
opinion that is an argument of despair (Kay, J.). — 
Petty v. Daniel (1880), 34 Ch. 1). 172, 170 ; 50 
L. J. Ch. 192 ; 55 L. T. 745 ; 35 W. R. 151. 

2858. Rule or order under which motion 

made.] — I do not think that in asking an order 
from the court a party is bound to state under 
which rule or order he proposes to move, it 
frequently happens that parties move under a 
particular iTde, & then, when they find it is a 
wrong one, turn to another, & an order is made. 
This being so, deft, was wrong in holding back & 
in treating this notice as an improper one, & he 
ought in fairness to have intimated to his opponent 
that an order obtained upon such a motion could 
not be maintained. Deft, was wrong, & pltfs. 
were right in moving the court on their notice of 
motion (Hall, V.-C.). — Re Barker’s Estate, 
Hetherington V. Longrigg (1878), 10 Ch. D. 
162, 165, 166 ; 48 L. J. Ch. 171 ; 27 W. R. 393. 

2869. Name of judge — Motion for inter- 

locutory order.] — notice of motion for an inter- 
locutory order stated that the court would be 
moved before Younger, J. Under the system 
of linked judges in the Chancery Division Sargant, 
J., was sitting to hear motions in actions assigned 
to Younger, J., as well as to himself. Deft, 
did not appear. The notice of motion was held 
sufficient notwithstanding deft, did not appear, 
& an order was made in accordance with the notice 
of motion. — Re Madame Romney, Ltd., Stuart 
V. Madame Romney, Ltd., [1915] W. N. 389 ; 60 
Sol. Jo. 141. 

2860. Motion for judgment,] — A 

notice of motion for judgment, as distinguished 
from an interlocutory order, must state the name 
of the judge who was actually sitting to hear 
motions on the day named in the notice. — J ackson 
V. Webster, [1920] W. N. 296 ; 124 L. T. 236 ; 
64 Sol. Jo. 716 ; 66 L. Jo. 307. 

For Judgment.] — See Nos. 983-987, ante, 

p.p. — 22 


2861. Copy supplied to Judge.] — On a motion 
in a debenture-holder’s action for a receiver - &> 
manager of the undertaking, where no copy of the 
notice of motion had been provided for the judge, 
the latter stated that in future he would refuse to 
hear a motion imless he was supplied with a copy 
of the notice of motion. — Bartlett v. West 
Metropolitan Tramways Co., [1893] W. N. 139. 

2862. Appearance — ^Notice served on person not 
interested.] — A party who has been served with a 
notice of motion, but has no interest in the subject- 
matter, is not entitled to appear by counsel on 
the motion merely to ask for his costs. 

Thus, where the pltf. in a foreclosure action, 
who had parted with his interest, had been served 
with a notice of motion to reopen foreclos^o 
absolute, & appeared by counsel on the motion 
& asked for his costs, he was held not to be entitled 
to his costs of appearance ; but inasmuch as, 
upon his being served with the notice of motion, 
no intimation was given him that he need not 
appear, & no tender was made to him of his costs 
of being advised as to the effect of the motion, he 
was allowed 40«. costs. — Campbell v. Holyland 
(1877), 7 Ch. D. 166 ; 47 L. J. Ch. 145 ; 38 L. T. 
128 ; 26 W. R. 160. 

2863. Effect of non-appearance.] — ^Whero 

notice had been ^ven of a motion before the court 
to rescind a judge’s order, & the parties giving 
the notice did not appear, the court ordered them 
to pay the costs of the other party appearing to 
show cause against the motion. — Berry v. Ex- 
change Trading Co. (1875), 1 Q. B D. 77 ; 45 
L. J. Q. B. 224 ; 24 W. R. 318 ; 3 Char. Pr. Cas. 
403. 

2864. .] — In an administration action 

notice of motion was served upon a deft., an 
executor, for payment into court of money, part 
of the testator’s estate, which it was shown by 
affidavit that he had received. The deft, did not 
appear on the motion ; — Held : deft, not having 
disputed the affidavit, there was a sufficient 
admission that the money was in his hands, & 
that he must be ordered to pay it into court. — 
Freeman v. Cox (1878), 8 Ch. D. 148 ; 47 L. J. Cli. 
560 ; 26 W. R. 689. 

2865. Amendment — Proceedings for expunging 
trade mark.] — Where proceedings for expunging a 
trade mark have been commenced by notice of 
motion, the subsequent alteration or amendment 
of the notice in a mere matter of detail not affecting 
the nature of the relief claimed, such as by striking 
out the name of a respondent improperly added, 
or by changing the date for the hearing of the 
motion, does not make it a new notice of motion 
requii'ing to be taken to the ^vrit department of the 
central office to be re-marked with the name of 
the judge in rotation, imder Rules of Supreme 
Court, 1883, Ord. V., r. 9 (c), or requiring the leave 
of the court to use at the hearing affidavits filed 
prior to the alteration or amendment (Kekewich, 
J.). — Re King & Co.’s Trade-Mark, [1892] 
2 Ch. 462 ; 62 L. J. Ch. 153 ; 67 L. T. 33 ; 40 
W. R. 580 ; 8 T. L. R. 593 ; 9 R. P. C. 350, 0. A. 

Affidavits— Filing oL]—Sce R. S. C., Ord. 
XXXVIII., r. 19, p. 589, ante. 

2866. .] — An affidavit used on a 

motion, but not filed until afterwards, may be 
entered in the order as read, even though the 
fact of its not having been filed has not been 
brought to the notice of the court, provided it 
does not interfere with the date of the order, as 
where the filing is on the same day, — Re King & 
Co.’s Trade Mark, [1892] 2 Oh. 462 ; 62 L. J. Ch. 
153 ; 67 L. T. 33 ; 40 W. R. 580 ; 8 T. L. R. 593 ; 
9 R. P. C. 360, O. A. 
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Seol^ 4. — Notice of motion : Sttb-eecia, 1, 2, 8 <£; 4, 
A. 

2867. Swearing of.] — On the hearing of an 

originating motion the judge stated that proceed- 
ings originated by notice of motion must be deemed 
to commence on the date when the notice is znarked 
with the name of a particular judge, &; he directed 
certain affidavits which had been sworn before 
such date to be reswom. — Re Abbott’s Trade- 
Mark, No. 8660 (1904), 48 Sol. Jo, 361. 

2868. Subsequent abandonment.] — Pltf., having 
served defts. with a notice of motion for an 
injunction, afterwards gave them notice of 
abandonment, whereupon an order was made 
directing pltf. to pay deft. s’ taxed costs of the 
motion. On summons by pltf. to review the 
taxation the question was referred to the taxing 
masters, who certified that they had always acted 
on the principle that the costs of all work in pre- 
paring, briefing, or otherwise relating to affidavits 
or pickings, reasonably & properly & not pre- 
maturely done, down to the time of any other 
notice which stops the work were allowable, & 
that the taxing master, having regard to the cir- 
cumstances of each case, must decide whether the 
work was reasonable & proper & the time for doing 
it had arrived. — Harrison v, Leutner (Leutnor) 
(1881), 16 Ch. D. 569 ; 60 L. J. Oh. 264 ; 44 L. T. 
331 ; 29 W. R. 393. 

2860. .] — Pltf. served notice of motion for 

an interim injunction. The motion stood over for 
a week by arrangement. Counsel for pltf. then 
declined to move his motion, asking for a further 
adjournment for a week on the ground that pltf. 
was abroad. Deft, objected to any further 
adjournment, & asked for the costs of the motion 
as an abandoned motion. No notice of this claim 
for the costs was given by deft, to pltf. before 
the matter came into court : — Held : it was usual 
for a deft, to give notice to the other side of his 
claim for the costs of an abandoned motion, but 
there appeared to be nothing in the rules which 
rendered it incumbent that such a notice should 
be given ; deft, was therefore entitled to have the 
costs of this abandoned motion. — Hinde v. 
Power, [1913] W. N. 184. 


Sub-sect. 2. — Ex parte Motions. 

Orders of course.] — See R. S. C., Ord. LXII., 
r. 18, Part LXXXIII., Sect. 7, post. 

For receiver, injunction & mandamus.] — See 
R. S. C., Ord. L., r. 0, p. 663, ante. 

Injunction.]— /S'ec Injunction, Vol. XXVIII., 
pp. 501-603, Nos. 1018-1048. 

Necessity for full disclosure.] — See Injunc- 
tion, Vol. XXVIII., pp. 605, 606, 621, 633-636, 
Nos. 1089-1096, 1281, 1413-1438. 

2870. To make order of House of Lords order of 
High Court.] — The decision of the Court of 
Chancery had been reversed by the Court of Appeal 
in Chancery, but the decision of the Court of Appeal 
had been reversed, & that of the Court of Chancery 
affirmed by the House of Lords. Counsel applied 
ex parte to the court of first instance to have the 
order of the House of Lords made an order of the 
Court of Chancery : — Held : the application was 
proper. — British Dynamite Co. v, Krebs (1879), 
11 Ch. D. 448 ; 48 L. 3. Ch. 800 ; 40 L. T. 614 ; 
27 W. R. 676. 

2871. .] — On a motion to make a decree of 

the House of Lords an order of the High Court, 
when the decree appears on its face to deal with all 


the costs of the action, the court has jurisdiction 
to set off from the costs payable to the successful 
appellant imder the decree, the costs of issues 
upon which he failed at the trial, & which he did 
not raise upon the appeal. — Dbleby v. Lloyds 
Bank (No. 2) (1912), if Sol. Jo. 168, 0. A. 

2872. .] — ^A decision in favour of a pltf. 

was reversed by the Court of Appeal & restored by 
the House of Lords. No order was made as to pltf. ’s 
costs of the appeal to the Court of Appeal prior 
to the judgment in the House of Lords. Pltf. 
moved that the judgment of the House of Lords 
should be made an order of the Court of Chancery. 
The application was granted with an order as to 
costs in accordance with the order of the House of 
Lords. — Stickney v, Keeblb (No. 2) (1916), 84 
L. J. Ch. 927 ; 112 L. T. 1107 ; 31 T. L. R. 221. 

2873. Prevention of irreparable or serious mis- 
chief.]— A judgment was obtained by English 
creditors against a debtor who was a French subject 
residing out of the jurisdiction. The amount 
involved was a considerable sum. The debtor 
was temporarily in London. It being appre- 
hended that he might leave the country before any 
steps could be taken against him in pursuance of 
the judgment, an application was made to the 
court under Ord. XLII., r. 32, ex parte, for an order 
that he be orally examined as to debts & means. 
The judge granted leave ex parte with directions 
enabling the debtor to apply to discharge the order 
on notice. — Practice Note, [1928] W. N. 209. 


Sub-sect. 3. — Contents of Notice. 

R. S. C,, Ord. LII., r. 4. Every notice of motion to set aside, 
remit, or enforce an award, or for attachment, shall state In 
general terms the grounds of the application ; and, where any 
such motion Is founded on evidence by afflda^t, a copy of any 
affidavit Intended to be used shall be served with the notice of 
motion. 

Contents of notice.] — See Arbitration, Vol. II., 
pp. 654, 565, Nos. 1868-1868 ; Contempt op 
Court, Vol. XVI., p. 63, Nos. 712-716. 

2874. Motion to vary referees’ report.] — 

In an action to restrain threats, under the Patents, 
Designs & Trade Marks Act, 1883, s. 32, the 
question of damages was referred to the official 
referee notwithstanding the offer of deft, to pay 
£6. The referee made his report assessing the 
damages at £30. On the action coming on to be 
heard on further consideration, deft, moved that 
the report might be varied so as to find that pltf. 
was not entitled to any damages. The notice 
of motion did not state any other ground for vary- 
ing the report, Pltf. took the preliminary objec- 
tion that the notice of motion was insufficient, && 
it did not specify the grounds of the application 
as required by Ord. LIT., r. 4. Deft, contended 
that the case was governed by Ord. XXXVI., 
r. 54, & not by Ord. LII., r. 4, which related to a 
different subject-matter ; that the report of a 
referee differed altogether from an award, being 
in the nature of information to the court, & not 
final \mtil confirmed ; that moreover the notice 
of motion sufficiently showed on the face of it 
that the report was objected to on the groimd 
that the referee had come to a wrong conclusion 
on the evidence before him : — Held : on the con- 
struction of the rules Ord. XXXVI., r. 64, was 
independent of Ord. LII., r. 4, & the notice of 
motion was sufficient under the former rule. It 
was, however, convenient that the notice of motion 
should apprise the respondent of the groimd on 
which it was sought to vary the report, but in the 
present case it appeared that this had been 
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suffioientlT done. — S chbidobs v. Wiijuaus, [1893] 
W. N. 168. 

2875. •] — The last clause of Ord. LII., 

r. 4, has no application to a case where a motion 
launched on t^davit evidence is subsequently 
ordered to be heard with witnesses. In that case 
the affidavits are not used. The first clause of the 
rule requiring the notice of motion to state in 
general terms the ground of the application applies, 
& has been complied ' with, & I cannot see how 
respondents are in any way put at a disadvantage. 
They could have obtained all necessary information 
by an application for particulars ... if I think 
respondents are in any way taken by surprise, 
I shall probably grant an adjournment (Farwell, 
J.). — Chejster (Dean & Chapter) v. Smelting 
C oRPN., Did., [1902] W. N. 6. 

Affidavit — Service of.] — See Arbitration, Vol. 
II., p. 661, No. 1932 ; Contempt op Court, Vol. 
XVI., pp. 70, 71, Nos. 827-864. 

Exhibits referred to in.] — See Contempt op 

Court, Vol. XVI., p. 71, Nos. 848, 849 ; Dis- 
covery, Inspection & Interrogatories, Vol. 
XVIII., pp. 106-107, Nos. 662-576 ; Evidence, 
Vol. XXII., pp. 653, 664, Nos. 6978-6986; 
Solicitors, Vol. XLII., p. 406, No. 4636. 

2876. Hearing with witnesses.]— Chester 

(Dean & Chapter) v. Smelting Corpn., Dpd., 
No. 2875, ante. 


Sub-sect. 4. — Service op Notice. 

A. In General. 

See R. S. C., Ord. LXVII,, rr. 2, 4, Part 
LXXXVIII., Sects. 2, 4, poet 
Personal service .] — See Contempt op Court, 
Vol. XVI., p. 66, Nos. 762, 766. 

Motion for attachment.] — See R. S. C., Ord. 
XLIV., p. 642, ante. 

2877. Motion to set aside or remit award.] — 

Notice of motion to set aside an award ought not 
to be served upon the arbitrators. — M oseley 

V. Simpson (1873), L. R. 16 Eq. 226, 237 ; 42 
L. J. Oh. 739 ; 28 L. T. 727 ; 37 J. P. 789 ; 21 

W. R. 694. 

.] — See Arbitration, Vol. II., pp. 654-656, 

Noe. 1858-1869. 

2878. Income tax matters.] — Notice of a rule 
nisi for a prohibition against proceeding on certain 
income-tax assessments was directed to be served 
upon the surveyor as well as upon the com- 
missioners. — R. V. Kensington Income Tax 
COMRB., [1913] 3 K. B. 870 ; 83 L. J. K. B. 364 ; 
109 L. T. 708 ; 6 Tax Cas. 279 ; on appeal^ [1914] 
3 K. B. 429, C. A. ; & atlb nom. Kensington 
Income Tax Combs, v. Aramayo, [1916] 1 A. C. 
216, H. L. 

2879. Applfcation to expimge trade mark.] — No 

special procedure is prescribed by the Acte or 
Rules as to the service on parties interested of 
notice of application to expunge a trade mark. 
Therefore it is sufficient if such notice is given as 
is required by natural justice. 

Where the registered proprietor of a trade- 
mark registered in England under the Patents, 
Designs & Trade Marks Act, 1883, was a British 
subject domiciled in Ireland, out of the juris- 
diction of the English Courts k> therefore could not 
be served with a notice of motion to expun^ the 
trade mark, it was held sufficient to send him a 
copy of the notice of motion with a letter inform- 
ing him that proceedings had been commenced 
whkii Pl ight i^ect his interests; ^ the court 
heard the motion, &; made an order, although the 


registered proprietor did not appear.— jRc King & 
Co.’s Tradb-Mabk, [1802] 2 Ch. 462 ; 62 L. J. Ch. 
163 ; 67 L. T. 33 ; 40 W. R. 680 ; 8 T. L. R. 593 ; 
9 R. P. O. 360, 0. A. 

2880. Before appearance.] — ^After personal 
service of the writ upon two defte. leave was 
obtained to serve notice of motion before appear- 
ance, So an injunction was granted, as gainst one 
of the defts., subject to pltf. producing to the 
registrar an i^davit of service on such deft, of the 
notice of motion. The court held that as the rules 
contained no provision for service in the cireim- 
stances, it would accept as sufficient the leaving 
of a copy of the notice of motion for her with the 
co-deft., her mother, at an address where they both 
resided. — Jarvis v. Hehmingb, [1912] W. N. 33 ; 
66 Sol. Jo. 271. 

Out of jurisdiction.] — See R. S. C., Ord. XI., 
r. 8a., p. 374, ante. 

With affidavits.]— 8^06 R. S. C., Ord. LII., r. 4, 
p. 674, ante. 

B. Time For. 

R. S. C., Ord. LII., r. 6. Unless the Court or a Judge give 
special leave to the contrary there must be at least two clear 
days between the service of a notice of motion and the day 
named In the notice for hearing the motion. 

Cf. R. S. C., Ord. XXXVI., rr. 54, 65, p. 650, 
ante; R. S. C., Ord. XXXIX., r. 4, p. 691, ante ; 
R. S. C., Ord. LIV., r. 24, Part LXV., Sect. 2, 
sub-sect. 12, post ; R. S. O., Ord. LVIII., r. 3, 
Part LXXVif., Sect. 1, sub-sect. 2, K. (d), poet; 
R. S. C., Ord. LIX., rr. 10, 12, Part LXXVIII., 
Sect. 7, sub-sects. 2, 3, poet. 

2881. Application of rule — ^Motion for Judgment.] 
— In an action for specific performance of agree- 
ments to grant building leases, in which pltf. had. 
delivered a statement of claim & deft, had made 
default in delivering a defence. After the default 
pltf. set down the action on motion for judgment, 
& gave deft, two clear days’ notice of motion, & 
made his motion on the motion day next after the 
expiration of the notice. Deft, did not appear, 
& the motion was made on affidavit of service. 

In a case like the present, when deft, is in default 
of pleading, two clear days’ notice of motion for 
judgment is sufficient {per Cur.). — Roupell v. 
Parsons, [1876] W. N. 61 ; 34 L. T. 56 ; 24 
W. R. 269 ; 3 Char. Pr. Cos. 169. 

2882. Motion for committal,]— Notice of 

motion to commit a deft, must be served two clear 
days between the actual personal service on deft. 
& the day named in the notice for the hearing of 
the motion. — Mander v. Falkb, [1891] 3 Ch. 488 ; 
61 L. J. Ch. 3 ; 64 L. T. 791 ; 40 W. R. 31. 

Probate motions.] — See Executors, Vol. 

XXIII., p. 278, Nos. 3429-3431. 

Admiralty motions .] — See Sect. 4, sub- 
sect. 6, post. 

2888, Leave to serve short notice.] — ^A paiiy 
having leave from the court to move on short 
notice should state in the notice that he moves on 
short notice by leave of the court. 

The general rule of the court is that there shcmld 
be tv o clear days’ notice ; and the respondent to 
the motion has a right to expect that notice, unless 
he is informed that iJie time is shortened by leave 
of the court (Knight-Brjuce, V.-C.).— Harris v. 
Lewis (1844), 8 Jur. 1063. 

2884, .] — Leave to serve short notice of 

motion canxiot be given by the chief dark in vaca- 
tion any more than during the sirtings. 

The leave ^vw m bad* 1 am bound by Ord. 
LIII., r. 8. That order only empowers the court 
OP a judge to give leave, A; neither during the 
sittings nor in vacation can a Judge delegate hia 
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Sect* 4 . — Notice of motion : Bub-eect. 4, B., D, & 
E* ; svb-aect, 6. Sects. 6, 6 7.] 

authority (Jessel, M.R.) — Conacherv. Conacheb 
(1881), 29 W. B. 230. 

2885. .] — This motion involves an im- 

portant point of practice, & on the investigation 
of the authorities the case of Harris v. Bewis, 
No. 2883, antCf has been cited, which shows the 
practice which Lord Justice Knight-Bruce, when 
Vice-Chancellor, adopted in his court, namely, 
that when an applicant obtained short notice of 
motion he should state on the notice which is 
served on the other party that leave was obtained 
to serve the notice on a certain day for a certain 
day, so that the person served shoiild understand 
not only that he was to appear on the day 
appointed, but that leave had been given to serve 
the notice short of the two clear days to which 
he would otherwise have been entitled. That was 
a reasonable practice ; for the party served is 
entitled to know that the notice has been duly 
served upon him. We think, therefore, that 
whether that practice has been usually followed or 
not in the other courts up to this time, it ought to 
be understood that it is to be the practice for the 
future, so that there may be no mistake about it 
(Jessel, M.R.). — Dawson v, Beeson (1882), 22 
Cli. D. 504 ; 52 L. J. Ch. 563 ; 48 L. T. 407 ; 31 
W. R. 537, C. A. 

“Two clear days.*’] — See Time, Vol. XLII., 
p. 959, No. 930. See^ also^ R. S. C., Ord. LXIV., 
r. 12, Part LXXXV., Sect. 8, post* 

2886. “ Day named for hearing.”] — ^Where an 
order in chambers was made on the 14th & notice 
of motion was given on the 19th “ for the 21st, 
or such other day as counsel can be heard ” (thus 
not allowing two clear days after notice) : — Held : 
the motion could be properly made on the 22nd, 
which was the eighth & last day for the motion, 
under Ord. LIIl., r. 4. — Forrest v, Davis (1878), 
26 W. R. 534. 

2887. .] — notice of motion was given for 

a day not in the sittings of the coui’t ; — Held : the 
notice was good. — He Coulton, Hamling v. 
Elliott (1886), 34 Ch. D. 22 ; 56 L. J. Ch. 312 ; 
55 L. T. 464 ; 35 W. R. 49, C. A. 

C, Parties not Served* 

R. S. C., Ord. LII., r. 6. If on the hearing of a motion or 
other application the Court or a Judge shall be of opinion that 
any person to whom notice has not been given ought to 
have or to have had such notice, the Court or Judge may either 
dismiss the motion or application, or adjourn the hearing 
thereof, in order that suen notice may be given, upon such 
terms, if any, as the Court or Judge may think fit to impose. 

D* Defendant not Appearing. 

R. S. C., Ord. LII.. r. 8. The plaintiff shall, without any 
special leave, be at liberty to serve any notice of motion or other 
notice or any petition or summons upon any defendant, who, 
having been duly served with a writ of summons to appear, has 
not appeared within the time limited for that purpose. 

See, also, R. S. C., Ord. LXVII., r. 4, Part 
LXXXVIII., Sect. 4, post. 

2888. Effect of personal service.] — ^Where 
personal service is effected imder the rule the notice 
need not be filed in default as well. — Whitaker v* 
Thurston, [1876] W. N. 232. 

See, also. Injunction, Vol. XXVIII., p. 504, 
Nos. 1065-1068. 

E. Leave to Serve Notice of Motion with or 
after Service of Writ. 

R. S. C., Ord. bU., r. 9. The plaintiff may, by leave of the 
Court or a judge to be obtained cx parte, serve any notice of 
motion upon any defendant along with the writ of summons, 
or at any time after service of the wit of summons and before 
the time limited for the appearance of such defendant. 


2889. ApplicatloR to Judge.] — Conacheb v* 
CoNACHER, No. 2884, ante. 

Notice served with writ.] — See Injunction, 
Vol. XXVIII., p. 604, Nos. 1062-1064. 

Service out of Jurisdiction.] — See Injunction, 
Vol. XXVIII., p. 604, Nos. 1069-1071 ; & 

generally, Part XlII., ante. 


Sub-sect. 5. — Admiralty Actions. 

R. S. C., Ord. LII., r. 10. In Admiralty actions, notice of 
motion together with the affidavits (If any) in support thereof, 
shall be filed in the Admiralty Registry three days at least 
before the hearing of the motion unless leave shall be given to 
the contrary ; and a copy of the notice of motion and of the 
aflidavlts (if any) shall be served on the adverse solicitor before 
the originals are filed. 

2890. Application of rule — Appeals.] — In an 

appeal to the Admiralty Division from a coimty 
court the appellants filed their notice of motion 
in the re^stry before serving the respondents* 
solicitor with a copy of the notice. On the appeal 
coming on, the preliminary objection was taken 
by the respondents that the court could not enter- 
tain the appeal on the ground that the appellants 
had not complied with the provisions of Ord. LII., 
r. 10, of the Rules of the Supremo Court, which 
require that a copy of the notice of motion shall 
be served on the adverse solicitor before the 
original is filed in the registry : — Held : even if 
Ord. LII., r. 10, applied, the case was one in which 
the coiH’t should, in the exercise of the discretion, 
hear the appeal on the ground that sufficient notice 
had been given to the respondents. 

Queere : whether the words “ in Admiralty 
actions ” in Ord. LII., r. 10, are intended to include 
appeals dealt with by Ord. LIX. — The Gratia 
(1912), 28 T. L. R. 474. 


Sect. 5.— ADJOURNMENT. 

R. S. C., Ord, LII,, r. 7. The hearing of any motion or applica- 
tion may from time to time be adjourned upon such terms, if 
any, as the Court or J udge shall think fit. 


Sect. O.—NOTICE TO SHERIFF IN CASE OF 
ATTACHMENT AND COMMITTAL. 

R. S. C,, Ord. LII., r. 11. No order shall issue for the return 
of any writ, or to bring in the body of a person ordered to be 
attached or committed ; but a notice from the person issuing 
the writ or obtaining the order for attachment or committal 
(If not represented by a solicitor), or by his solicitor, calling 
upon the sheriff to return such writ or to bring in the bo(' 
within a given time, if not complied with, shall entitle sm 
person to apply for an order for the committal of such sheriff. 

any 

going out of office, arrest any defendant, and render return of 
cepi corpus, he may be called upon by a notice, as provided by 
the last preceding Rule, to bring in the body witlnn the time 
allowed by law, although he may be out of office before such 
notice is ^vcn. 

See, generally. Execution, Vol. XXI., pp. 629, 
Nos. 1014 c< seq. 


Sect. 7.— DATE FROM WHICH ORDER EFFECTIVE. 

R. S, C., Ord. LII.. r. 18. Every order. If and when drawn up, 
shall be dated the day of the week, month, and year, on which 
the same was made, unless the Court or a Judge shall otherwise 
direct, and shall take effect accordingly. 

Cf. Part XLIII., Sect. 3, ante, & see “ Central 
Office Regulations,** Yearly Supreme Court 
Practice. 
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2891. Whether when drawn up and served.] — 

On Nov. 2 an order was made dismissing an action 
unless a statement of claim was delivered within 
seven days, & on Nov. 9 this time was extended to 
three days. On Nov. 14 the pltf. delivered his 
statement of claim, So on the following day the 
deft, drew up So served the order of Nov. 2. On 
Nov. 17 the master, &: subsequently a judge, made 
an order that the statement of claim do stand : — 
Held : the time of appealing fi*om the order of 
Nov. 2 should be extended. 

An order does not take effect until it is drawn up 
& served, & the action was not dead when the 
statement of claim was delivered. — Metcalfe v. 
Beittsh Tea Assocn. (1881), 46 L. T. 31. 

2892. .] — An order giving leave to sign 

judgment imder Ord. XIV. unless a sum is paid 
before a day named, need not be served upon the 
deft, before judgment is signed upon it. 

The proposition in the text-books as to the 
necessity in certain cases of drawing up & serving 
the order does not apply where the party to be 
served himself has to take the next step imder 
the order. It is where the other side may suppose 
that the order is abandoned that the necessity 
of service arises. Where, for instance, an order is 
made giving a party time to plead, it must be drawn 
up So served upon the other side. If an order is 
obtained upon terms which limit the exercise of 
the applicant’s free action, it need not be drawn 
up, & he can then take the step whicli he would 
otherwise be entitled to do ; & it is therefore 
necessary in such a case that the other side should 
know whether the order is to be acted on or not 
(Field, J.). — Hopton v. Bobertson (1884), 23 
Q. B. D. 126, n. ; Bitt. Rep. in Ch. 203. 

2893. .]— Interrogatories for the examina- 
tion of the deft, were delivered by the pltfs. on 
Jan. 17. On Feb. 6, the deft, not having filed 
answers, an order was made that if ho shoidd not 
file answers within three days judgment might be 
signed against him. On Feb. 9, no affidavit having 
been filed by the deft., the pltfs. signed judgment 
under this order. On application by the deft, to 
set aside the judgment he stated on affidavit that 
on Feb. 9 a copy of the order of Fob. 5 had been 
left at his house So received by him, So that he in 
consequence filed on Feb, 11, So as he supposed 
within the three days named in the order, answers 
to interrogatories which he had sworn on Jan. 28. 
No affidavit showing that he had a defence on the 
merits was filed by the deft. : — Held : the order 
did not require to be served, the judgment was 
therefore regular, &, in the absence of an affidavit 
showing that he had a defence on the merits, the 
deft, was not entitled to have the judgment set 
aside. 

The judgment of Field, J., in Hopton v. 
Robertson (NVj. 2892, ante) approved. — Fauden v, 
Richter (1889), 23 Q. B. D. 124 ; 68 L. J. Q, B. 
244 ; 60 L. T. 304 ; 37 W. R. 760, D. C. 

2894. .] — When an order has been made 

in chambers dismissing an action unless the next 
step is taken by the pltf., within a specified time, 
So the pltf. does not take that step within the 
specified time nor appeal against the order, the 
order takes effect. So the time for taking the step 
cannot subsequently be extended, the action 
having become dead, notwithstanding that the 
order has not been drawn up or served upon the 
pltf. before it became operative. — Script Phono- 
graphy Co., Ltd. r. Gregg (1890), 69 L. J. Ch. 
406 . 

Receiving order in bankruptcy.] — See 
Bankruptcy, Vol. IV., pp. 161, 166, Nos. 1601- 
1606, 1601. 


2896. Receiving order in lunacy.] — On 

May 26, 1927, the receiver of a lunatic’s estate, 
who had been authorised to continue the lunatic’s 
business, obtained an order from the master 
directing him to distribute £1,800 amongst certain 
scheduled creditors of the business whose debts 
had been incurred subsequently to the date of 
the receivership order. The scheduled creditors 
were not parties to the order. On May 29, three 
days after the order was pronounced & before it 
was completed, the lunatic died. The order was 
subsequently completed on June 14. In July the 
executors of the lunatic’s will applied for an order 
for payment out of court to them of the fund 
representing the lunatic’s residuary estate, So on 
July 28 the master refused to make the order 
except upon the terms of effect being given to 
the order of May 26. Subsequently to the maldng 
of this order an order was made for the adminis- 
tration of the lunatic’s estate: — Held: (1) the 
order of May 26 was a mere direction to the 
receiver to make the payments in question, which 
might have been varied or rescinded at any time 
by the master before it was finally completed, So 
it gave the creditors no equitable charge on the 
£1,800 thereby ordered to be distributed among 
them ; (2) the jurisdiction in lunacy ceased on 
the death of the lunatic. So the master had no 
jurisdiction to direct that effect should be given 
to tlie order of May 26 ; (3) the executors were 
entitled to the fund in court without regard to 
the order of May 26, but inasmuch as an order 
had since been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action. — Re Wheater, 
[1928] Ch. 223 ; 97 L. J. Ch. 97 ; 138 L. T. 433 ; 
44 T. L. R. 156 ; 72 Sol. Jo. 17, C. A. 

2896. Liberty to apply.] — ^Where pltf.’s costs of 
two motions were reserved to the hearing. So were 
then by mistake omitted to be provided for by 
the decree, the court decided that the better 
course would be to make a new order under the 
liberty to apply reserved in the order. — ^V inby v. 
Chaplin (1858), 3 De G. & J. 282 ; 28 L, J. Ch. 
164 ; 32 L. T. O S. 325 ; 7 W. R. 169 ; 44 E. R. 
1277, L. C. So L. JJ. 

2897. .] — An order was made, although it 

was not drawn up, directing the motion in question 
to stand until the trial. According to my under- 
standing of the practice all orders of the court 
carry with them in gremio liberty to apply to the 
court. ... It appears to me . . . tuAt I can 
make the order which I am now about to make 
either under the liberty to apply reserved by 
implication in the order on the motion, or under 
the liberty expressly reserved by the judgment 
(Fry, j.). — Fritz v. Uobson (1880), 14 Ch. D. 
542. 

2898. .] — The rule that an order of the 

court carries with it “ liberty to apply,” though 
not expressly reserved, only applies where the 
order is one not of a final character. — ^Penrice v. 
Williams (1883), 23 Ch. D. 353 ; 52 L. J. Ch. 
693 ; 48 L. T. 868 ; 31 W. R. 496. 

2899. .] — An order was made that an action 

for damages for an alleged breach of agreement 
should be dismissed with costs, such costs to be 
taxed & paid by pltfs. X., Y., So W. (a married 
woman) to deft., as to W. out of her separate 
property as thereinafter mentioned So not other- 
wise. It was ordered that execution therein 
against W. be limited to her separate property 
not subject to any restraint against anticipation 
. . . and it was ordered that deft, be at liberty 
to apply as to enforcing payment of the said costs, 
as regards pltf. W., when taxed out of any of he^ 
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Seel. l,~DaU from which order effective, Sedte, 8, 
9 10 ! Svb-eects, 1, 2, 3 A] 

property which wae subject to restraint on 
ant£npation A otherwise as deft, might be advised. 
— ^Pawley v, Pawley, fl906] 1 Ch. 693 5 74 
L. J. Ch. 344 ; 92 L. T, 467 ; 58 W. R. 876 ; 49 
Sol. Jo. 388. 

2900. Omlssioii of.] — ^Pltf. pe^tioned that 

an order in an administration suit might be 
rectified by inserting a direction that either 
party might be at liberty to apply. The only 
question was whether the correction could be 
made on petition, under [Ord. XXVIII., r. 11] : — 
Held : the omission might be considered to have 
been an error arising foom an accidental slip or 
omission &> might be rectified as prayed. — 
Wabman V. Zeal, [1871] W. N. 241 ; 26 L. T. 
739. 

2901. .] — A judgment for specific 

performance in terms did not contain any hberty 
to apply. On an application that the terms 
might be altered so as to give effect to the judg- 
ment pltf. contended that liberty to apply must 
be implied although not expressed in the order, 
&> that the court could correA the order by adding 
those words ; — Held : the application should be 
refused upon the ground that the conveyance 
must first be settled in chambers, but pltf. might 
apply in chambers for that purp<»e, the judge 
being of opinion that an order of this kind carried 
with it in gremio a liberty to apply under it, but 
in case he were wrong, & it did not do so, he gave 
pltf. leave to correct the order imder Ord. XXVIII., 
r. 11, & to add the words Liberty to apply.” — 
Websdell V, Jenkins (1902), 46 Sol. Jo. 484. 

.] — See, also, Part XXIV., Sect. 2, 

ante. 

2902. Limited powers of court.] — In an 

action for an injunction to restrain a nuisance 
pltf. submitted that although the nuisance had 
temporarily ceased, he was still entitled to an 
injunction, or at least to liberty to apply in 
case the nuisance began afresh ; — Held : though 
there was at one time a serious nuisance, yet as 
the time of the trial approached the business had 
in fact been carried on so as no longer to cause a 
nuisance. Pltf. therefore had a good cause of 
action when he instituted the proceedings ; but 
as the nuisance had now ceased, it would be 
contrary to the practice of the coiirt to grant an 
injunction, or even to give liberty to apply. If 
the nuisance recommenced, pltf. could staH a 
fresh action. — Dunning v. Grosvenor Dairies, 
I/TD., [1900] W. N. 265 ; 45 Sol. Jo. 101. 

2908. .] — ^Where A. & B., each claim- 

ing under assignments from C., had been held at 
the trial of an action between A. & B. to be joint 
owners of a secret remedy, A each entitled to make 
& sell the remedy, but the paper upon which the 
secret recipe was written hiid been destroyed : — 
Held : that A., to whom the recipe had never 
been communicated was not entitled, upon an 
application made imder the liberty to apply given 
at the trial, to demand from B. either a copy or 
inspection of the secret recipe. 

The judgment contained a declaration as to 
the interests of the parties with “ liberty to apply,” 
but the addition of those words did not enable 
the court to deal with matters which did not arise 
in the course of working out the judgment (Stir- 
ling, L.J.). — ^Poisson & Woods v. Robertson A 
Turvey (1902), 86 L. T. 802 ; 60 W. R. 260, 261 ; 
46 Sol. Jo. 196, C. A. 

2904. Provision Ignorod.j—At the hearing 

of a cause, when a decree was made A certain 


inquiries A accounts ordered, liberty was given 
to the i>arties to apply at chambers as they might 
be advised. A petition was presented foe the 
mpointment of two new trustees. The Vice- 
Chancellor, after asking why the application was 
not made in chambers, A stating that there was 
no doubt that it could, under the liberty given 
to the parties to apply, have been made there, 
directed that two new trustees should be appointed 
in chambers ; considered that the petition was 
unnecessary, as the application might have been 
made at chambers, A at less expense ; disallowed 
the petitioners their costs, A ordered respondent’s 
costs to be costs in the cause. — ^B und v. Green, 
[1875] W. N. 218. 

2906. Affidavit sworn after date of order.] — 

Refl^trars may accept affidavits of service sworn 
and filed at any time before the order is drawn up. 
But if the affidavit is sworn after the date of the 
order, the order is not to be post-dated, A the 
affidavit is not to be entered formally as evidence. 
The registrars are, in such case, to make a memo- 
randum in the margin of the order that the affidavit 
of service has been sworn A filed ; A the recital 
may be introduced into the order, “ No one 
appearing for A. B., although duly served, etc., 
as by affidavit appears.” — ^Pbacticb Note (1884), 
28 Sol. Jo. 691. 

2906. Recitation of documents in Judgment.] — 

On motion that a judgment might be varied by 
inserting in the schedule to the judgment certain 
specified letters A telegrams, all of which were 
comprised in a bundle of copy correspondence 
furnished to the judge at the trial, the question 
was raised as to whether or not the whole of the 
correspondence comprised in the bundle should 
be entered in the judgment as read. The judge 
stated that a well-prepared copy of correspondence 
was of the utmost importance for the proper 
conduct of an action. He was perfectly satisfied 
that the copy of correspondence was before him 
at the trial, that it was referred to on either side, 
A that it was the intention of the parties, A 
that it should be before him. He said that the 
copy of correspondence before him must be repro- 
duced in the same state in which it was at the 
trial, A it must be entered in the judgment as 
read. — He Law, Law v. Law, [1904] W. N. 162 ; 
48 Sol. Jo. 640. 

2907. .] — On a motion by pltfs. for direction 

that the whole of a bundle of correspondence 
admitted by the parties A laid before the judge 
at the trial should be entered as read in the order, 
though only some of them were actually referred 
to : — Held : only documents which had been 
actually A spectflcally referred to at the trial 
should be entered as read in the judgment. — 
MAiNWARma V, Clarina (Lord), [1910] W. N. 
14. 


Sect. S.—ORDERS NOT REQUIRING TO BE 
DRAWN UP. 

R. S. C., Ord. LII., r. 14. Whore an order has been made not 
embodying any special terms, nor including any special direc- 
tions, but simply enlarging time for taking any proceeding or 
doing any act or giving leave (a) for the issue of any writ _ 
than a writ of attachment, (b) for the amendment of any writ or 
pleadings, (c) for the filing of any document, or (d) tor any act 
to be done by any officer of the Court other than a solicitor, It 
shall not be necessary to draw up such order unless the Court 
or a Judge shall otherwise direct ; but the production of a note 
or memorandum of such order, signed by a Judge, Registrar, 
Master, or district Registrar, shall be sufficient authority for 
such enlargement of time, Issue, amendment, filing, or other 
act. A direction that the costs of such order shall be costa in 
any cause or matter shall not be deemed a special direction 
within the meaning of this Rule, solicitor of the person on 
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wbofte application such order is made, shall forthwith give notice 
in writing thereof to such person (if any) as would, if this 
Buie had not been made, have been required to be served with 
such order. 

2908. Drawing up orders.] — It is a matter of 
very great importance that the orders of the 
court should be drawn up in accordance with the 
established practice & should make it clear what 
the court is ordering to be done. There is con- 
siderable laxity in this matter, especially in 
mdgments drawn up in the King’s Bench Division. 
Practitioners & the officers of the court should see 
that orders are not passed unless they are in proper 
form (Atkin, L.J.). 

In the exercise of the judicial discretion as to 
pi^anting injunctions & in framing orders restrain- 
ing the liberty of the subject the greatest care 
should be taken in determining whether an order 
should be made & in stating with the greatest 
precision the form which the order is to assume 
(Eve, J.). — Ellerman Lines, Ltd. v. Read, 
[1928] 2 K. B. 144, 157, 158 ; 97 L. J. K. B. 366 ; 
138 L. T. 625 ; 17 Asp. M. I.. C. 421 ; 33 Com. 
Cas. 219, C. A. ; revsg, (1927), 44 T. L. R. 7. 


Sect. 9.— JUDGMENT OR ORDER NUNC PRO TUNC. 

R. S. C., Ord. LII.j r. 16. It shall not be necessary to obtain 
an order to enter a judgment or order nunc pro tunc, but in all 
cases in which such entries were formerly made under orders 
of course, the solicitor applying to have a judgment or order so 
entered, shall leave with the clerk of entries a memorandum 
in writing countersigned by the Chancery Registrar, and 
bearing a stamp according to the scale of court fees for the time 
being in force. 

2909. Non-entry through oversight.] — Wliere an 
order had been drawn up, but never passed & 
entered, the court on an ex parte application 
allowed the order to be re-drawn up, passed, & 
entered nunc pro tunc. — Re Jones, Bullis v. 
Jones (1891), 39 W. R. 619. 


Sect. 10.— PETITION, 

Sub -sect. 1. — In Generate. 

Petitions of course.] — See R. S. C., Ord. LXTI., 
r. 18, Part LXXXIII., Sect. 7, post. 

Petition by poor person.] — See R. S. 0., Ord. 
XVI., rr. 22-31H, pp. 435, 436, ante. 

Assignment to Judge.]— R. 8. C., Ord. V., 
r. 9 («), p. 304, ante. 

2910. Copy of petition.] — The order asked for 
was made, but one-third of the coats of the copy 
of the petition supplied for the use of the court 
was disallowed, on the ground that it was type- 
written on such thin paper that the letters on the 
second page could be seen through the first page. 
The judge said that in future he would disallow 
all the costs of documents written on similar 
paper. — Powell v. Helucar, [1903] W. N. 154. 

Amendment of petition.] — See R. 8. C., Ord. 
XXVIII., r. 6, Pleading, p. 96, ante. 

Adjournment of petition.] — See R. S. O., Ord. 
LII., r. 7, p. 676, ante; R. S. C., Ord. LV., r. 29, 
Part LXXf., Sect. 19, post. 

Evidence on petition.] — See R. S. 0., Ord. 
XXXVIII., r. 1, p. 686, ante ; & Part LXXI., 
Sect. 2, sub-sect. 1, D., post. 

Tender of costs.]~-/8ee R. S. 0., Ord. LXV., 
r. 27 (19), Part LXXXVI., Sect. 28, sub-sect. 16, P., 

of petition.]— iS'cc R. S. C., Ord. LXI., 
r. l^art LXXXI., Sect. 9, post. 

Transfer of petition.] — ^Part LV., Sect. 1, ante. 


Sub-sbot. 2. — ^Notb of Persons to be Served. 

R. S. C., Ord. LII., r. 16. At the foot of every petition (not 
being a petition of course) presented to the Court, and of every 
copy thereof, a statement shall be made of the persons, if any. 
intended to be served therewith, and if no person Is intended 
to be served, a statement to that effect shall he made at the 
foot of the petition and of every copy thereof. 

2911. Statement of persons by name.]— The foot- 
note to a petition by a tenant for life for the 
sanction of the purchase of an estate in the cause 
stated that it was intended to serve the petition 
on the pltfs. &, defts.” The judge, in making 
an order, said that the footnote should have 
mentioned respondents by name, & not simply 
as “ pltfs. &; defts.,” which was not a sufficient 
description. — Meyrick v. Laws, [1877] W. N. 
223. 


Sub-sect. 3. — Special Petitions. 

Petition of Right.] — See Crown Practice, Vol. 
XVI., pp. 236-244, Nos. 317-402. 

Trustee Act, 1925 (c. 19).]— Part LXVII., 
Sect. 3, post. 

Law of Property Acts.] — See Husband &: Wife, 
Vol. XXVII., p. 127, No. 1039 ; R. S. C., Ord. 
LIVd., Part LXIX., post. 

2912. Settled Land Act, 1925 (c. 18).]— Where 
on a petition under the Settled Estates Act, 1877, 
an order is made binding the interest of a married 
woman restrained from anticipation, the petition 
need not be intituled under the Conveyancing & 
Law of Property Act, 1881, s. 39 (see, now. Law of 
Property Act, 1925, s. 169). — Re Landfield’s 
Settled Land, Landfield v. Landfield (1882), 
46 L. T. 227 ; 30 W. R. 377. 

2913. .] — On a petition asking that the 

purchase-money of lands belonging to a charity 
might be invested under the provisions of the 
Settled Land Act, 1882, s. 32 (see, now. Settled 
Land Act, 1926 (c. 18), s. 76) i—Held : sect. 32 
of the Settled Land Act must be read with sect. 69 
of the Land Clauses Act, & the money though not 
actually “ subject to a settlement ” under sect. 32 
could be dc^t with as asked. — Re Byron’s 
Charity (1883), 23 Ch. D. 171 ; 53 L. J. Ch. 152 ; 
48 L. T. 516 ; 31 W. R. 617. 

.] — See, generally. Settlements, Vol. XL., 

pp. 726, Nos. 2672 et seq. 

Married Women's Property Act, 1870 (c. 98), 
s. 10,] — See Husband & Wife, Vol. XXVII., 
pp. 150, 162, Nos. 1211, 1229-1233. 

Life Assurance Companies (Payment into Court) 
Act, 1896 (c. 8).]— fi'ce R. S. C., Ord. LIVc., r. 6, 
Part LXVIII., Sect. 5, post. 

National Debt Act, 1870 (c. 71), s. 55.] — See 
Revenue, Vol. XXXIX., pp. 310-312, Nos. 853- 
886 . 

Lands Clauses Consolidation Act, 1845 (o. 18).] — 
See R. S. C., Ord. LV., r. 2 (7), Part LXXI., Sect. 1, 
sub-sect. 3, post. 

Companies Act, 1929 (c. 23).] — See Part LXII., 
post. 

Railways Companies Act, 1867 (c. 127), s. 4.] — 
See Railways, Vol. XXXVIII., pp. 378-386, 
Nos. 762 et seq. 


Sub-sect. 4. — Service of Petition. 

R. S. C., Ord. Lll., r. 17, Unless the Court or a Judge gives 
leave to the contrary, there must be at least two clear days 
between the service and the day appointed for hearing a petition. 

Within the Jurlsdlction.R-^ac R. S. C., Ord. 
LII., rr. 8, 9, p. 076, ante; Ord. IX., r. 2, p. 313, 
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Sect 10. — Petition: Snb-aect. 4. Secia, 11, 12 d: 

13 : Suh’Sects. 1^2. Part LX, Sects. 1 dS? 2. 

PaH LXI, Sect 1.] 

ante; Ord. XIX., r. 10, Pleading, p. 64, 

Ord. LXVII., Port LXXXVIII., post 

2914. On mortgagor of fund In court.] — 

Where there is a fund in court & the person 
entitled to it has mortgaged the whole of it, giving 
a power of sale which has been properly exercised, 
& there being no question about the title of the 
mortgagee, it is not necessary to bring the mort- 
gagor before the court on an application by 
petition for payment out of the fund to the 
assignees. — Catterson v. Clark, [1906] W. N. 
173 ; affd. (1906), 96 L. T. 42, C. A. 

Out of Jurisdiction.] — See R. S. C,, Ord. XI., 
r. 8a, p. 374, ante. 

2915. Dispensing with service — Service on trus- 
tees — Fund in court.] — On the hearing of a petition 
for payment out of a fund in court standing to 
the credit of the cause “ account of A. B. with 
remainder over ” : — Held : although it was not 
necessary to serve the trustees in the case of 
payment out of money standing to the credit of 
the “ account of A. B.” merely, yet where it was 
the “ account of A. B. with remainder over ” the 
trustees must be served, because, for instance, 
they might have received notice of assignments 
or dealings affecting the fund. — Practice Note, 
[19071 W. N. 44. 

2916. Vesting order — Absconding co- 

trustee out of jurisdiction.] — ^Vesting order made 
vesting lands, etc., in two of three trustees without 
appointing a new trustee where the third had 
become bankrupt, had absconded, &> was out of 
the jurisdiction, without serving the petition on 
any one. — At^xander v. Macgowski (1898), 105 
U T. Jo. 154. 


Sect. 11.— PURCHASE-MONEY IN COURT 
AFFIDAVIT OF TITLE. 

R. S. C., Ord. LII., r. 18, In the case of .applications under 
Acts of Parliament directing the purchase money of any proi)ertv 
sold to be paid into Court, any persons claiming to be entitled 
to the money so paid in must make an affidavit not only verifying 
their title, but also stating that they are not aware of any right 
in any other person, or of any claim made by any other person, 
to the sum claimed, or to any part thereof, or, if the petitioners 
are aware of any such right or claim, they must in suck affidavit 
state or refer to and except the same. 

2917. Afndavit of title — Necessity for.] — The 

affidavit of no title in any other person required 
in support of petitions under Acts of Parliament 
for the interim investment of purchase-money & 
payment of dividends to the persons entitled 
thereto was, in the case of a petition under the 
Lands Clauses Consolidation Act, 1845, s. 70, by 
a large public corporation, dispensed with. 

The nde [Consolidated Orders XXXIV., r. 3] 
was not intended to apply to large bodies such as 
the present petitioners (Jessel, M.R.). — Re 
Magdalen College (President, etc.) (1880), 
42 L. T. 822. ^ \ 

2918. ,] — ^A petition was presented 

asking that the purchase-money of lands belonging 
to a charity might be invested under the Settled 
Land Act, 1882, s. 32. Counsel asked that as the 
p^ition was only for an interim investment the 
affidavit of no incumbrance might be dispensed 
with & said that this had been done in a case 
where Magdalen College, Oxford, were petitioners. 
The judge declined to dispense with the affidavit 
required . — Re Byron’s (jharity, [1883] W. N. 
67 ; 48 L. T. 515 ; 31 W. R. 517. J > • 


2919 , ,] — Applications, by persons 

claiming to be absolutely entitled, for payment 
out of money in court representing real estate, 
should be supported by an affidavit of no incum- 
brances, Sc primd fade the applicant is the proper 
person to make the affidavit. — ^Williams v. Ware 
(1888), 67 L. J. Ch. 497 ; 58 L. T. 876. 

2920. .] — On a petition by a legatee 

for the payment out of certain funds which had 
been paid into court the question arose as to 
whether the reversioners were required to make 
such an affidavit of no incumbrances in respect 
of the personal estate as is required to be made in 
the case of an application for payment out of 
money representing real estate : — Held : the rule 
requiring an affidavit of no incumbrances in the 
case of realty did not apply to personal estate, 
but the court considered that there might be cases 
where such an affidavit would be necessary. — 
Edwards v. Grove (1906), 51 Sol. Jo. 27. 

.] — See, also, Part I^XXI., Sect. 2, aub- 

scct. 1, D., post. 


Sect. 12.— ADMIRALTY ACTIONS — AGREEMENT 
BETWEEN SOUCTTORS. 

R. S. C., Ord. LII., r. 23. Any agreoment in writing between 
the Bolicitors in Admiralty actions, dated and signed by the 
solicitors of both parties, may, if the Admiralty Registrar think 
It reasonable and sucli as the Judge would under the circum- 
stances allow, be filed, and sliall thereupon become an order of 
Court, and have the same effect as if such order had been made 
by the Judge In person. 

See, generally. Admiralty, Vol. I. 

2921. Agreement when filed, equivalent to 
decree.] — Defts.’ vessel came into collision with 
& sank another vessel carrying cargo belonging to 
pltfs. Actions were commenced by pltfs. & by 
the owners of the carrying vessel, but in the action 
between the latter Sc defts.’ vessel the parties 
filed in the registry an agreement to a decree that 
both vessels were to blame, <fc for the usual 
reference as to damages. Defts. then brought 
an action for limitation of their liability, & paid 
into court the amount of their liability under 
M. 8. Acts. The usual decree was made for 
limitation of liability Sc the staying of pltfs.’ 
action: — Held: (1) the agreement between the 
owners of the two vessels having been filed in the 
registry was, under R. 8. C., Ord. LII., r. 23, 
equivalent to a decree of the court ; (2 ) the 

owners of the carrying vessel were not entitled to 
have such a^eement rescinded for the purpose of 
proving against the fund in court for more than 
lialf the damage sustained by them. — The Karo 
(1887), 13 P. D. 24 ; 57 L. J. P. 8 ; 58 L. T. 188 ; 
6 Asp. M. L. C. 245. 


Sect. 13.— SOUCITOR AND CLIENT. 

Sub-sect. 1. — Order as to Moneys and 
Securities. 

R. S. C., Ord. LII., r. 26. Where the rclationslilp of solicitor 
and client exists or has existed a summons may be Issued by 
the client or his representatives for the delivery of a cash account 
or the payment of moneys or the delivery of securities; and 
the Court or a Judge may from time to time order the respondent 
to deliver to the applicant a list of the moneys or securitieH 
which he has in his custody or control on behalf of the applicant, 
or to bring into Court the whole or any part of the same within 
such time as the Court or a Judge may order. In the event of 
the respondent alleging that he has a claim for costs, the Court 
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or a Judge may make such provision for the taxation and the 

E ayment or security thereof or the protection of the respondent’s 
en (If any) as the Court or Judge may think fit. 


Order for payment or delivery.] — See Solicitors, 
Vol. XLII., pp. 236-238, 366-301, Nos. 3666- 
3699, 4040-4119. 

Order for delivery of ‘‘cash account.*'] — See 

Solicitors, Vol. XLII., pp. 160, 360, Nos. 1489, 


Appeal from order.] — See Solicitors, Vol. 
XLII., p. 142, Nos. 1390, 1391. 

Application in county court.] — See Solicitors, 
Vol. XLII., p. 139, No. 1349. 


Lien.] — See Solicitors, Vol. XLII., pp. 269- 
309. 


Sub-sect. 2. — Interim Certificate by Taxing 
Master. 

R. S. C., Ord. LII., r. 26. If during the taxation of any bill 
of costs or the taking of any account between solicitor and 
client, It shall appear to the Taxing Master that there must In 
any event be moneys due from the solicitor to the client, the 
Taxing Master may from time to time make an interim certificate 
as to the amount so payable by the solicitor. Upon the filing 
of such certificate the Court or a Judge may order the moneys 
so certified to bo forthwith paid to the client or brought into 
Court. 


Part LX. — Mandamus. 


Sect. 1.— ACTION OF MANDAMUS. 

R, S. C., Ord. LIII., r. 1, Tlir plaintiff, In any action In whkli 
he shall claim a mandamus to command the defendant to fulfil 
any duty In the fulfilment of which the plaintiff is personally 
interested, shall indorse such claim upon the writ of summons. 

, - r. 2. The indorsement shall bo In the 

form given in Section IV. of Appendix A., Part III. 

- — 7 — r. 3. If Judgment be given for the 

plaintiff the Court or Judge may by the judgment command 
the defendant cither forthwith, or on the expiration of such 
time and upon such terms as may appear to the Court or a 
Judge to bo Just, to perform the duty in question. The Court 
or a Judge may also extend the time for the performance of 
the duty. 

r. 4. No writ of mandamus shall here- 
after be issued in an action, but a mandamus shall be by 
judgment or order, which shall have the same effect as a urit of 
mandamus formerly had. 


See Crown Practke, Vol. XVI., pp. 320-322, 
Nos. 1321-1338. 

Inspection of register of members of company.] 

— See Companies, Vol. X., p. 1128, Nos. 7940- 
7919. 


Sect. 2. PREROGATIVE WRIT OF MANDAMUS. 

See Crown Practice, Vol. XVI., pp. 276, Nos. 
889 et seq. ; Intoxicating Liquors, Vol. XXX., 
pp. 66, Nos. 515 et seq. ; Magistrates, Vol. 
XXXIII., pp. 422-429, 430-448, Nos. 1332-1445, 
1452-1583. 


Part LXI. — Patents. 


Sect. 1.— IN GENERAL. 

The cross-references which opj)car below are, 
unless otherwise bidicated, to Patents & 
Inventions, VoL XXXVI, 

Povi^ers & duties of Comptroller.] — See Vol. 
XXXVI., pp. 607, Nos. 701 et seq. 

Extension of term.] — See Sect. 4, post; 
Vol. XXXVI., pp. 692, Nos. 1677 et seq. 

Rights of Cvown.]—See Vol. XXXVI., pp. 090- 
691, Nos. 16(i8-1674. 

Licence for production of food or medicine.] — 
See Vol. XXXVI., p. 690, No. 1667. 

Appeals to Law Officer.] — See Vol. XXXVI., 
p. 666, Nos. 1492-1498 ; Supp. 

Action against nominee of Government.] — 

See Vol. XXXVI., p. 828, No. 3114. 

Trade marks.] — See Trade Marks, Trade 
Names, & Designs, Vol. XLIII., pp. 136 et seq. 

Legal proceedings in respect of infringement.] — 
See Vol. XXXVI., pp. 773, Nos. 2523 et seq. 

2022. Against nominee of Government 

department.] — The action was brought by the . . . 
owner of four patents ... for a declaration that 
the patents were valid & the representative or 
nommee of the War Office was maide deft, for the 
purposes of the action, because the alleged 

22 * 


infringement took place in the use which had been 
made of the so-called patents by the Government 
. . . during the late war. . . . The action has by 
arrangement followed the ordinary lines of an 
infringement action, that is to say that, although 
by virtue of the sections applicable the Crown 
has a right to make use of patented inventions, 
yet there is a right on the part of the patentee to 
claim compensation in respect of that user if the 
patents are valid & technically it is not a case of 
infringement. ... It is common ground between 
the parties that a decision in favour of pltf. as 
regards all or any of the patents would result not 
in an injunction & inquiry as to damages, but in a 
subsequent inquiry before the Royal Commission 
on inwards to Inventors as to the compensation 
that ought to be paid to pltf. (Pollock, M.R.). 
— Hale v. Coombes (1924), 41 R. P. C. 112, 
133. 

2923. Inquiry as to damag^es — Principles 

applicable.] — There is no different principle applic- 
able on an inquiry as to damages from that which 
prevails on an application for discovery where any 
other issue has to be tried between opposing parties. 
— ^British United Shoe MAcmNERV Co., Ltd. 
V . Lambert Howarth & Sons, Ltd. (1929), 46 
R. P. 0. 315. 
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Sect, 1. — In general. Sects, 2, 3 4 : Snb^eecls, 1, 

2, 3 4.] 

2924. Form of order.] — There is no 

rea 43 on why the form of order for an inquiry as to 
damages in a patent action should differ from 
similar orders made in other cases ; &; it is not 
the practice of the Chancery Division to follow the 
form adopted by the King’s Bench Division 
merely because the case happens to be one in 
which there is concurrent jurisdiction. . . . The 
proper form of order in these cases, as in all other 
motions for judgment in the Chancery Division 
where damages are given will be : Direct an inquiry 
as to damages, reserve costs of inquiry, liberty to 
apply (Tommn, J.). — ^British Thomson-Houston 
Co., Ltd. v, Q, & B. Agency, [1926] W. N. 93 ; 
42 R. P. C. 305 ; 69 Sol. Jo. 476. 

.]— fuHher, Vol. XXXVI., pp. 823- 

824, Nos. 3074-3081. 

2925. Delivery up of infringing article — 

Part of offending combination.] — DeUvery up of a 
part of the offending combination is sufficient. — 
British United Shoe Machinery Co., Ltd. v, 
Gimson Shoe Machinery Co., Ltd. (1928), 46 
R. P. C. 85, 290. 

.y-SeeJuHher, Vol. XXXVI., p. 826, 

Nos. 3094-3102. 

2926. The hearing — ^Application for appoint- 

ment of assessor — Informal application. ]--In an 
action for infringement of a patent on application 
to the court for the appointment under sect. 31 
of the Patents & Designs Act, 1907, of an assessor 
specially qualified was made by defts. informally, 
but in the presence of pltfs. The application was 
refused as having been made informally. On a 
subsequent application by defts. by motion, an 
order was made for the appointment as assessor 
of a person to be agreed upon by the parties, or, 
in default of agreement, by the judge in chambers. 
— Marconi v, Helsby Wireless Telegraph Co. 
(1914), 31 R. P. C. 121. 

•l—See, further, Vol. XXXVI., pp. 808, 
Nos. 2926 et seq. 


Sect. 2.— INTERPRETATION. 

R. S. C., Ord. LIIU., r. 1. In this Order : 

“ The principal Act ” means the Patents and Designs 
Act, 1907, as amended by the Patents and Designs Act, 
1919. ' 

“ The Comptroller '* means the Comptroller- General of 
Patents Designs and Trade Marks. 

“ The Court ’* includes the J udge of the High Court for 
the time being selected by the Lord Chancellor as the Court 
for the purpose of hearing appeals and petitions under the 
principal Act. 

r. 28. These Rules may be cited as the 

Rules of the Supreme Court (Patents and Designs), 1924, and 
shall come into operation on the 12th day of October, 1924, 
and the Rules of the Supreme Court, 1883, shall have effect as 
amended by these Rules. 


Sect. 3.— APPLICATION OF RULES OF SUPREME 
COURT. 

R. S. C., OM. LHIa., r. 2. The Rules of the Supreme Court 
for the time being in force shall apply, so far as may be practic- 
able (unless by the principal Act or by these Rules otherwise 
expressly provided), to all proceedings before the Court under 
the prlncl^l Act. In particular, if the Court is for the time 
being a Judge of the Chancery Division, the provisions of 
Order 6, Rule 9 shall amply to all such proceedings, as being 
business assigned to the Court within the meaning of that Rule. 


Sect. 4.--KXTENSION OF TERM OF PATENT. 

SuB-SEOT. 1 . — In General. 

T?ie cross-references which appear below are, 
unless oihervkse indicated, to Patents & 
Inventions, VoL XXXVI. 

Applications for extension — Governed by R. S. 0., 
Ord. LIIU., r. Z.l^See Vol. XXXVI., p. 716, 
No. 1996. 

Applications respecting two or more patents.] — 

See Vol. XXXVI., p. 726, Nos. 2182-2134. 

Accounts.]— Vol. XXXVI., pp. 711-716, 
Nos. 1932-1994. 

2927. Profits to be shown — ^Foreign profits.] 

— The petition in the present case appears to 
their lordships to be defective in substance, inas- 
much as it does not disclose upon the face of it 
with sufficient distinctness the amount of profits, 
if any, which have been made by the inventors 
in those different countries in which they have 
secured an exclusive privilege (Lord Watson). — 
Re Bower-Barpp Patent, [1895] A. C. 676 ; 73 
L. T. 36 ; 11 R. 579, P. C. ; sub nom. Re Barff’s 
& Bower’s Patent, 12 R. P. 0. 383, 386. 

2928. Exclusive licensees.]— An ex- 

clusive licensee is equivalent to an assignee & his 
profits should be shown (Lord Watson). — Re 
Shone’s Patent (1892), 9 R. P. G. 438, 440. 

.y—See, further, Vol. XXXVI., pp. 713, 

Nos. 1953 et seq. 

Assignees.]— Vol. XXXVI., pp. 694-696, 
Nos. 1701-1741. 

Contents of petition.] — See Vol. XXXVI., pp. 
692-694, Nos. 1692-1700. 

Foreign importer.]— Vol. XXXVI., p. 696, 
Nos. 1742-1745. 

Further extensions.] — See Vol. XXXVI., p. 726, 
Nos. 2132-2134. 

Grounds for granting or refusing extension.] — 

See Vol. XXXVI., pp. 697-708, Nos. 1746-1897. 

2929. Validity of patent.] — The patentee 

presented a petition for the extension of the patent. 
At the hearing, counsel for the Comptroller- 
General took the preliminary objection that three 
of the claims were invalid : — Held : one of the 
claims was bad for want of novelty & the patent 
was void. The petition was discussed . — Re 
Wobrall’s Patent (1918), 35 R. P. C. 226. 

2930. .]— The first inquiry is as to 

general merit, that is, merit in use or utility of the 
invention, if any, I say “ if any,” because the 
opponents have seriously contended there is not 
invention, no subject-matter in the alleged 
invention at all, & this has been gone into on both 
sides (in spite of occasional protests on my part) 
with practically the same minuteness & wealth 
of detail as if the present proceedings were an action 
for infringement or a petition for revocation. 
I think this is wrong, though the evidence has not 
been entirely wasted, because it is of some slight 
use in establishing general merit. The practice 
in petitions for extension is not to go into subject- 
matter so minutely. Of course, if it is obvious 
that there is no subject-matter, or that the letters 
patent are otherwise bad, any extension would be 
useless & the petition must in such a case fail 
(Sargant, j.). — Re Fleming’s Patent (1919), 36 
R. P. 0. 65, 71 ; 36 T. L. R. 179. 

•]— fuHher, Vol. XXXVI., pp. 

699, 700, Nos. 1773-1785. 

2981 . Great practical utility — Small in- 

ventive ablllty.]--Patents had been granted for 
“ Improvements in or relating to otter-boards for 
use in connection with trawl-nets.” A petition 
for the extension of the patents was presented 
by the owners of the patents & by a patentee, 
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G.» who had assigned hia interest in the patents : — 
Held : in view of the great practical utility of the 
invention, notwithstanding the comparatively 
small amount of inventive ability shown in it & 
having regard to the attitude of the Comptroller- 
General, an extension of three years should be 
granted. The grant was made subject to condi- 
tions. — Re Fijbjming & Gale’s Patent (1919), 
36 B. P. O. 206. 

— See, further, Vol. XXXVI., pp. 701, 
Nos. 1800 et sea. 

2982. Loss due to hostilities.]— Here, if there 
had not been special circumstances due to the war, 
I should have found difficulty in holding that the 
patentees were in a position to say that there were 
any exceptional circumstances which prevented 
their receiving proper remuneration. When one 
looks at the accounts one sees quite clearly — & 
there is evidence also to the same effect — that the 
war did necessarily occasion the disuse of this 
invention to a very large extent. ... I think 
the years during which that diminution has taken 
place are about four ; but there has not been a total 
loss during those years. I do not think there has 
been a loss, at the most, of more than three years 
of profits (Sargant, J.). — Re Fleming & Gale’s 
Patent (1919), 30 B. P. C. 206, 273. 

2933. .] — Distillation of gas at low tempera- 

ture. 

l^arge sums were spent on the invention. Loss 
occasioned through war & the state of the coal 
industry. Extension was granted for seven 
years . — Re MacLaurin’s Patent (1929), 47 

R. P. 0. 14 (Ct. of Sess.)-Sc. 

.]— further, Vol. XXXVI., pp. 719- 

725, Nos. 2056-2125. 

Order for extension.] — See Vol. XXXVI., pp. 
708-711, Nos. 1898-1931. 

2034. In form of new grant — As to some 

claims only — Omission of claims not proved to be 
of exceptional merit.] — A patent was granted for 
“ Improvements in & relating to spinning, twisting, 
& doubling machinery.'’ A petition for the 
extension of the term of the patent was presented 
by the patentee : — Held : an extension for seven 
years should be gi’anted as to some of the claims, 
with such verbal alterations thereof not amoimting 
to amendment as might be rendered necessary by 
the omission of the other claims which had not 
been shown to be of exceptional merit or utility ; 
& this should be effected by the gi*ant of a new 
patent for seven years from the date of the expira- 
tion of the original patent. — Re Ferranti’s Patent 
(1918), 35 R. P. C. 149 ; 119 L. T. 306 ; 34 T. L. R. 
390 ; 62 Sol. Jo. 535. 

See, also, Vol. XXXVI., pp. 703, 708, 709, 
Nos. 1823, 1824, 1898-1904. 

2985. Conditions — Licences.] — It is usual 

in orders of this kind, where a patent is restored 
& extended, to impose a condition that the licences 
granted shall be extended so as to cover the period 
of extension. It is also usual, where a number of 
licences which have been granted have not been 
registered at the Patent Office, to impose an 
undertaking on applicants to use their best 
endeavours to obtain the registration of the exist- 
ing licences & any new licences which are granted 
by reason of the restoration & extension of the 
patent (Luxmoobe, J.). — Re British Thomson- 
Houston Co., Ltd.’s Patent (1929), 46 R. P. C. 
367 377. 

-.] — See, further, Vol. XXXVI., 
pp. 710-711, Nos. 1919-1928. 

2936. Parties — ^Attorney-General.] — In all cases 
of unopposed applications the Attorney-General 
ehould attend on behalf of the Crown. [In 


subsequent cases, whether opposed or not, the 
Attorney-General has appeared to watch the 
progress of the case made for the petitioners.] — 
Be Erard’s Patent (1835), 1 Web. Pat. Cas. 557, 
P. C. 

.] — See, further, Vol. XXXVI., pp. 692, 694, 
Nos. 1692-1700. 

Practice.]— .5^ Vol. XXXVI., pp. 716-719, 
Nos. 1995-2056. 


Sub-sect. 2. — Public Notice by Advertise- 
ments IN Gazette and Newspapers. 

R. S. C., Ord. LlllA., r. 3. In the case of petitions for extension 
of the term of a patent under section 18 of the principal Act, 
the following provisions shall apply : 

(а) A party intending to apply by petition shall give public 

notice by advertising tnree times in the London Gazette 
and once at least in a London daily newspaper. 

(б) If the applicant's principal place of business Is situated in 

the United Kingdom at a distance of fifteen miles or 
more from Charing Cross he shall also advertise once 
at least in some local newspaper published or circulating 
in the town or district where such place of business 
Is situated. If the applicant has no such place of 
business, then if he carries on the manufacture of 
anything made under his specification in the United 
Kingdom at a distance of fifteen miles or more from 
Charing Cross he shall advertise once at least In some 
local newspaper published or circulating In the town 
or district where he carries on such manufacture. If 
he has no such place of business and carries on no 
such manufacture In the United Kingdom, then if ho 
resides in the United Kingdom at a distance of fifty 
miles or more from Charing Cross he shall advertise 
once at least in some newspaper published or circulating 
In the town or district where he resides. 

See Patents & Inventions, Vol. XXXVI., 
pp. 716, Nos. 2007 et seq. 

Insertion of advertisement in Illustrated OfiDicial 
Journal (Patents) — By Solicitor to Board of Trade.] 

— See R. S. 0., Ord. LIIIa., r. 3 (c), infra. 


Sub-sect. 3. — ^What Must be Stated in 
Advertisements — Copy to Solicitor to 
Board op Trade. 

R. S. C., Ord. LIIIa., r. 3. (c) The applicant shall in his 
advertisements state the object of Ids petition and shall give 
notice of the day ^hich if the Court is for the time being a Judge 
of the Chancery Division shall be an ordinary petition day) on 
wlilch he intends to apply to the Court for a day to be fixed 
before which the petition shall not be In the paper for hearing 
(hereinafter called “ the appointed day ”), which first mentioned 
day shall not be less than four weeks from the date of the publica- 
tion of the last of the advertisements to be Inserted in the London 
Gazette. Every such advertisement shall state an address 
within the United Kingdom for service on the applicant of any 
document requiring service under this Rule. Ho shall also 
give notice that notices of objection must be lodged as herein- 
after provided before such day so named in the said advertise- 
ments. A copy of such advertisement shall be forwarded by 
the applicant to the Solicitor to the Board of Trade at the same 
time as the first advertisement is sent to the London Gazette 
and the Solicitor to the Board of Trade shall thereupon cause 
such advertisement to be inserted in the three following Issues 
of the Illustrated Official Journal (Patents). 

See, generally. Patents & Inventions, Vol. 
xxxvi., pp. 716, Nos. 2006 et seq. 


Sub-sect. 4. — Time for Presenting 
Petition, etc. 

R. S. C., Ord. LIIIa., r. 3. (d) The petition shall name the 
Comptroller as a respondent and must be presented within one 
week from the publication of the last of the advertisements 
required to be published in the London Gazette and a copy of 
the petition must within the same time be served on the Solicitor 
to the Board of Trade. Such petition shall be made returnable 
for the day named In the advertisements. 

See Patents Sc Inventions, Vol. XX X VI., 
pp. 710, Nos. 2013 et seq. 
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Sect. 4. — Extension of term of patent: Si^-sects. 5, 
6, 7 <fe 8, A., B. & C. ; avb-sects. 9, 10, 11, 12, 
13, 14. 15 & 10, A.] 

Sub-sect. 6. — ^I’etition Accompanied by 
Affidavits of Ajovertisements. 

R. S. C., Ord. LIIlA., r. 3. (e) The petition must be accom- 

E anled by an affidavit or affidavits of advertisements having 
een published by the petitioner according to the requirements 
of paragraphs (a), (b), and (c) hereof. The statements contained 
in such affidavit or affidavits may be disputed upon the hearing. 


Sub -SECT. 6. — Fixing and Advertising 
Appointed Day. 

R. S. C., Ord. LIIlA., r. 3. (f) Upon the day named In the 
advertisements the petition shall appear in the Court list, and 
the petitioner shall apply to the Court to fix the appointed day. 

(fir) The petitioner shall forthwith 

after the appointed day has been fixed give public notice of the 
same by advertising once at least in the London Gazette. 

(o) Any person who has lodged 

notice that he intends to oppose the granting of the prayer of 
the petition shall be entitled to be heard on the application to 
fix tne appointed day, and every person who has lodged and 
served particulars of objection shall be served by the petitioner 
with notice of the appointed day. 


Sub-sect. 7. — Lodgment op Copies of Speci- 
fication, Balance Sheet of Expenditure 
AND Receipts, etc. 

R. S. C., Ord. LIIIa., r. 3. (h) A party presenting a petition 
must lodge as hereinafter provided a copy thereof with two 
printed copies of the specification of his patent. 

(,) The petitioner shall also lodge 

as hereinafter provided, not less than three weeks before the 
appointed day, two copies of the balance sheet of expenditure 
and receipts relating to the patent in question which accounts 
are to be proved on oath before the Court at the hearing. He 
shall also at the same time furnish two printed copies of the 
specification and of the said balance sheet to the Solicitor to the 
Board of Trade, and shall upon receiving two days’ notice give 
the Solicitor to the Board of Trade or any person deputed by 
him for the purpose reasonable facilities for Inspecting and 
taking extracts from the books of account by reference to which 
he proposes to verify tiie said balance sheet or from which the 
materials for making up the said balance sheet have been 
derived. 

Accoiints on petition for extension, see Patents 
& Inventions, Vol. XXXVI., pp. 711, Nos. 1932 
et seq. 


C. Particulars of Objections. 

R. S. G., Ord. LIIIa.. r. 8. (1) Every person giving such notice 
as aforesaid shall within three weeks after service of the petition 
upon him lodge as hereinafter provided two copies and serve 
upon the petitioner one copy and lodjra with the Solicitor to the 
I Board of Trade three copies In writing of particulars of the 
objections upon which ho Intends to rely against the granting of 
the prayer of the petition. 

(m) Any person who shall not 
within the said three weeks lodge and servo such particulars of 
objections as aforesaid shall be deemed to have abandoned his 
opposition. 

(n) No person who has delivered 
such particulars of objections shall be entitled to oppose the 
wanting of the prayer of the petition on any grounds not stated 
fn such particulars. 

See Patents Sc Inventions, Vol. XXXVI., 
p. 716, Nos. 2002-2004. 

Right of person opposing to be heard — On 
application to fix appointed day — Notice of appointed 
day on person lodging particulars of objections.] — 

See R. S. C., Ord. LIIIa., r. 3 (o), supra, 

2937. Time for delivery — Whether time runs 
during Long Vacation.] — A petition having been 
presented for the extension of two patents, a 
question arose in reference to the delivery of the 
particulars of objections whether the time for 
delivery ran during the Long Vacation. The time 
for deUvery was extended until Sept. 17 ; & they 
were directed to be delivered notwithstanding the 
Long Vacation. — Be Stearn’s Patents (1911), 28 
R. P. C. 663. 


Sub-sect. 9. — Entry *op Petition in List 
FOR Trial. 

' R. S. C., Ord. LIIIa.> r. 3. {p) The petition shall not be 
entered in the list lor trial until the expiration of the time 
limited for the lodging and service of the particulars of objec- 
tions, and shall only be entered for trial on the lodging of an 
affidavit on behalf of the petitioner that all persons wlio have 
served him with notice of intention to oppose the prayer of 
Ills petition have been served with copies of the petition. The 
petition shall, if and so long as the Court is a Judge of the 
Chancery Division and subject to any direction of the Court to 
the contrary be set down In the same manner as If It had been a 
witness action assigned to that Judge and shall be marked in the 
witness list not before the of 19 being 

the appointed day. 


Sub-sect. 10. — Copies op Accounts on 
Delivery of Particulars op Objections. 

R. S. C., Ord. LIIIa., r. 3. (q) Any persons who have delivered 
particulars of objections shall be entitled, at their own expense, 
to obtain from the petitioner copies of the accounts which have 
been lodged by him. 


Sub-sect. 8. — Opposition to Extension. 

A, Notice of Opposition, 

R. S, C., Ord. LIIIa., r. 3. ( j) Any person desirous of opposing 
tlie prayer of a petition shall lodge as hereinafter provided a 
notice that he intends so to oppose and giving an address in the 
United Kingdom for service of any document requiring service 
under this rule. Such person shall at the same time serve upon 
the petitioner and upon tlie Solicitor to the Board of Tracm a 
copy of such notice. Such notices shall be respectively lodged 
and served before the day named In tlie petitioner’s advertise- 
ments as that on which he intends to apply to the Court for the 
appointed day to be fixed. 


B, Service of Petition on Beceipt of Notice of 
Opposition. 


R. S. 0.. Ord. LII^., r. 3. (k) The petitioner shall forthwl 
upon receipt of such notice serve a copy of his petition up( 
each person giving such notice. 


Sub-sect. 11. — Lodgment of Petitions, 
Documents, and Copies. 

R. S. C., Ord. LIIIa., r. 8. (r) All petitions, documents, and 
copies by this Rule required to be lodwd shall if and so long as 
the Court is a J udgo of the Chancery Division be lodged at the 
Chambers of the Judge, and subject as aforesaid shall be lodged 
with such person and at such place as the Court may from time 
to time direct. 


Sub-sect. 12. — Compliance with Requirements 
OF Rule — ^Power to Dispense with. 

R. S. C., Ord. LIIIa., r. 3. (s) The Court may excuse peti- 
tioners and opponents from compliance with any of the require- 
ments of this Rule and may give such directions in matters of 
procedure and practice as it shall consider to be just and 
expedient. 

See Patents & Inventions, Vol, XXXVI., 
p. 715, Nos. 1996-1997 ; Supp. 
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Sub-sect. 18. — ^Appearance by Comptroller. 

R. S. C.. Ord. LIIIa., r. 8. (0 The Comptroller If he elects or 
is directed to apjpear on the question of granting the prayer of 
any petition shall not be required to give notice of the grounds 
of any objection he may think fit to take or of any evidence 
which he may think fit to place before the Court, 

Comptroller not entitled to costs.] — See Sub- 
sect. 14, post 


Sub-sect. 14. — Costs. 

R, S. C,, Ord. L1 IIa.« r. 8. (m) The Court may In cases where 
opposition has been entered to the prayer of a petition give 
costs to or against such opponents. 

; — ; vu/ In the event of the Court 

refusing the prayer of the petition the Court shall not except 
under special circumstances give more than one set of costs 
amongst all the opponents. 

(tc) The Comptroller shall not be 

entitled to any costs on or in relation to his appearance on or 
opposition to the granting of the prayer of a petition. 

The cross-references which appear below are^ 
unless otherwise indicated^ to Patents &; 
Inventions, VoL XXXVI. 

Successful opposition.] — See Vol. XXXVI., p. 
719, Nos. 2047-2054. 

2938. Gross sum for costs of all opposers.] — 

Petitioners were ordered to pay the costs. As there 
were seven sets of opponents only one set of costs 
were allowed. The matter stood over to give the 
parties an opportunity of agi’eeing as to the amount. 
It was intimated that, in the case of non-agree- 
ment, their lordships would themselves name a 
sum, as has sometimes been done. — Re Hopkin- 
soN’s Patent, [1897] A. C. 249, 253 ; 14 R. P. C. 

6, at p. 10 ; 60 L. J. P. C. 38 ; 75 L. T. 462 ; 13 
T. L. R. 126, P. C. 

See, further, Vol. XXXVI., p. 719, 

Nos. 2049-2052. 

Where petitioner successful.] — See Vol. XXXVI., • 
p. 718, Nos. 2032-2037. 

Where petition abandoned.]— Vol. XXXVI., 
pp. 718, 719, Nos. 2038-2046. 

On originating summons.] — See R. S. C., Ord. 
LIIIa., r. 4 (j), (k), (1), p. 087, post ; Vol. XXXVI., 
p. 719, No. 2055. 

Opposition to grant of probate.] — See Vol. 
XXXVI., p. 667, Nos. 1506-1519. 


Sub-sect. 15. — Service op Documents. 

R. S. C., Ord. LIIIa., r. 3. (x) Service of any document 
requiring service under this rule may be made by enclosing such 
document in a prepaid registered letter and posting such letter 
to the person required to be served at his address for service. 


Sub-sect, 16. — Originating Summons for 
Extension. 

A, In General. 

See, generally. Patents & Inventions, Vol. 
XXXVI., pp. 718, 719, 726, Nos. 2029-2031, 
2056 ei seq., 2134, & Supp. ; see, also. Sect. 4, 
sub-sect. 1, ante. 

2989. Loss due to hostilities — Works becoming 
controlled establishment.] — The L. M. Corporation 
was the owner of three patents, two of which were 
applied for in 1903 &; one in 1905 & which had 
expired in 1917 & 1918, & it applied by originating 
summons for the extension of the patents. Evi- 


dence was given that before the invention could 
be put into practice long & careful experiments 
involving considerable expense had been neces- 
sary ; that such work had been stopped by the 
war ; & that owing to the corporation having been 
engaged on the manufacture of munitions through- 
out the war & having been controlled from 
Aug. 1915, onwards, such accommodation as could 
be devoted to their own business had been con- 
fined to the supply of machines & parts required 
for immediate use. At the hearing an extension 
of the 1905 patent only was asked for. 

The 1905 patent was extended for 4J years on 
terms . — Re Boult’s Patents, Bancroft’s Patent 
(1921), 38 R. P. 0. 359. 

.y-See, further, Patents, Vol. 

XXXVI., pp. 722-723, Nos. 2078-2090. 

2940. Customers cut off — Extension for 

five years.] — It is the war that has cut off the 
applicants’ customers & the customers remained 
cut off, notwithstanding an armistice, for some time. 
The only question to my mind is whether the 
extension should be for four or five years. . . . 

I will allow them five years (Tomlin, J.). — Re 
Sheffield &; Twinderb arrow’s Patent (1926), 
43 R. P. C. 165. 

2941. Financial inability to resume manu- 

facture.] — An element for consideration is financial 
inability to resume manufacture as the result of 
hostilities (Tomlin, J.). — Re Westmoreland’s 
Patent (1925), 42 R. P. C. 513, 514. 

2942. .] — Financial inability to resiune 

manufacture may be an element for consideration. 
It depends upon the circumstances of the case. — 
Re Panicali & Brenni’s Patent (1927), 44 
R. P. C. 509, 510. 

2943. Adequacy of remuneration Im- 

material — Suspended demand — Article with short 
life.] — Then it is said the applicants have been 
adequately remunerated. In my view this is not 
a matter which has to bo considered at all. The 
question, & the only question, in this case is : Has 
the life of the patent been interfered with ? If 
it has, then the patentee is entitled to have an 
extension to cover the period lost (Luxmoore, J.). 

The next objection, 1 think, was that the loss 
or damage during the war had been more than re- 
couped since tlie war. This is what is usually 
referred to as the suspended demand. I cannot 
see that there is any real ground for such a sug- 
gestion. Suspended demand does not apply, in my 
view, to an article like an electric lamp, which has, 
comparatively speaking, a short life (Lux- 
moore, J.). — Re British Thomson-Houston Co., 
Ltd.’s Patent (1929), 46 R. P. C. 367, 375. 

.] — See, further. Patents, Vol. XXXVI., 

pp. 719, Nos. 2056 et seq. 

2944. Loss suffered by company.] — I think that 
the company is a person which suffers loss. I 
think there should be an extension of about a couple 
of years (Astbury, J.). — Re Schutyb’s Patent 
(1924), 41 R. P. C. 343, 344. 

2945. Fault of patentee — ^Failure to push In- 
vention.] — It is very thin indeed. The best they 
can say is that by the year 1914 the stoves made 
were very well known & that the crane company 
were hoping to obtain other licensees in the 
United Kingdom. They do not say they made the 
slightest effort to obtain other licensees before the 
war. ... I will grant an extension for one year 
(Sargant, j.). — Re Brock’s Patent (1923), 40 
R. P. C. 397, 399. 

.] — See, further, Patents, Vol. XXXVI., 

p. 706, Nos. 1861-1871. 

2946. Lapse of patent.] — During that year 
[period of lapse of patent] the reduction in sales 
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may have been owing to other people manufactur- 
ing. ... It is a little difficult to say whether six 
months should be taken out without knowing 
whether there has been any rival manufacture. 
... I think on the whole, having regard to the 
fact that there has been this lapse & the engineer- 
ing company was manufactunng to some extent 
during this period, that 2J years would be right 
(Astbury, J.). — Re Taylor’s Patent (1928), 41 
K. P. C. 64, 66. 

2947. Research operations.] — ^As it has been 
held that research operations after the date of a 
patent can be taken into consideration, it is quite 
clear that applicants have lost six years. An 
extension of five years will be granted (Abt- 
BURY, J.). — Re Lxjmiere’s Patent (1924), 41 
R. P. C. 645, 646. 

2948. Small number of sales.] — There were no 
sales in 1915-1918 inclusive, & there were only 
28 sales in 1919. I think that it is a case for 
extension of five years. The patent having ex- 
pired, the order will be in the form usual under 
those circumstances. The five years, of course, 
runs from the date of expiry (Tomlin, J.). — Re 
Ewart’s Patent (1925), 43 R. P. 0. 164. 

2949. Patents closely inter-connected — Dealt 
with as a whole.] — I think that in this particular 
case there is a close connection between the 
character of the inventions by reason of the fact 
that they are all inventions which relate to the 
spraying of metals, & the difference between them 
is the treatment of the metal at the initial stage 
of the process, & I think they are so connected that 
they may fairly be dealt with, notwithstanding 
there are some periods yet before some of the 
patents expire : they may fairly be dealt with as 
a whole & I propose to deal with them as such. 
I think that in the circumstances the proper 
extension is that all the patents should be extended 
until Dec. 31, 1928, & that they should all expire 
together on Dec. 31, 1928. The order will be, 
in relation to the first patent, in the form of a 
new grant with the iisual provisions (Tomlin, J.). — 
Re ScHOOP’s & Morf’s Patents (1925h 43 R. P. C. 
74, 75. 

2950. Evidence that company not managed or 
controlled by ex-enemy subjects.] — The 8. C. Co., 
Ltd., applied by originating summons for an 
extension of the term of a patent of which they 
were the registered proprietors. Evidence of 
loss during &> subsequent to hostilities was given. 
An extension of four years was granted subject 
to the production of evidence that the business of 
the company was not manned or controlled by 
subjects of an ex-enemy foreign state & not carried 
on for the benefit of the subjects of such state. — 
Re Stock’s Patent (1924), 41 R. P. C. 647. 

2951. Patent granted on convention application 
— “ Patentee as such — ^Delay in application.] — 
A patent was panted to W. E. Co., Ltd., on a 
convention application made under the temporary 
rules in March, 1920. The convention date of the 
patent was May, 1914. W. E. Co., Ltd., applied 
by originating summons for an extension of the 
term of the patent. A question was raised as to 
whether, there having been no patent actually 
in being during the war, the application could be 
entertained : — Held : the definition of patentee 
in sect. 93 of the Patents & Designs Act, 1907, 
had the effect of constituting applicant under 
a convention application, if he obtained a grant, 
patentee as from the convention date : under 
sect. 13 a patent, when granted, was retrosiiective 


so far as ownership was concerned, A; therefore 
the phrase ^‘patentee as such” in sub-sect. (6) of 
sect. 18 covered, not only persons who were 
owners of a patent during or prior to the war, 
but also persons entitled to apply for a patent 
which, when panted, would bear a date anterior 
to or during the war period ; but in such cases an 
applicant for an extension must satisfy the court 
that the delay in making the application was due 
to circumstances arising out of the war & not to 
other considerations. — Re Western Electric 
Co.’s Patent, [1931] 1 Ch. 68 ; 100 L. J. Oh. 82 ; 
144 L. T. 299 ; 46 T. L. R. 549 ; 48 R. P. 0. 156. 

2952. Order cannot be antedated.]—! think this 
is a case where I am justified in giving five years. 
. . . There will be an extension of five years in 
each case, five years for the first patent & five years 
from the date of expiry of the second patent. . . . 
There must be a new grant : I cannot antedate 
the order (Tomlin, J.). — Re Mikklesbn’s Patent, 
Re Knudsen’s Patent (1926), 44 R. P. C. 12, 16. 

As to order granting extension, see Patents, 
Vol. XXXVI., pp. 708, Nos. 1898 et seq. 


R. Title, Service, etc. 

R. S. C., Ord. LIIIa., r. 4. (a) The originating summons for 
the extension of any Letters Patent under section 18 (6) of the 
principal Act shall be intituled In the Matter of the Patents and 
besigns Acts, 1907 and 1019, and in the Matter of the Letters 
Patent In question, and shall name the Comptroller as a respon- 
dent, and sliall be served on the Solicitor to the Board of Trade 
and shall so long as the Court is a Judge of the Chancery Division 
be marked with the name of that Judge. 


C. Filing Affidavit of all Material Facts. 

R, S. C., Ord. LIIIa., r. 4. (6) At least seven days before the 
day on which the originating summons is returnable the 
Applicant shall file and serve on the Solicitor to the Board of 
Trade an Affidavit stating all material facts on which the appli- 
cant relies. Such Affidavit shall in particular state facts 
sufficient to show the district or districts wherein advertisements 
of the intended hearing of the summons should appear. 

See, generally, Patents & Inventions, Vol. 
XXXVI., pp. 719, Nos. 2056 et seq., & Supp. ; 
Sect. 4, sub-sect. 1, ante. 

Contents of petition for extension.] — See 

Patents, Vol. XXXVI., pp. 692, Nos. 1692 et seq. 

2963. Adjournment for further evidence.] — At 
present it does not seem to me that the evidence 
is very satisfactory. ... I will adjourn the 
matter to this day week : that will be time enough, 
if you wish to put in further evidence (Tomlin, J.). 
—Re Evans’ Patent (1926), 43 R. P. C. 345, 347. 

.^—See, also. Patents, Vol. XXXVI., 

pp. 722-723, No. 2082. 


D. Public Advertisement of Application. 

R. S. C., Ord. LIIIa., r, 4. (c) On the return of the summons 
or on any adjournment thereof caused by the insufficiency of 
the applicant’s evidence to compiy with the requirements 
aforesaid or otherwise directions shall bo given for public 
advertisement of the application, which shall Include, unless the 
Judge in Chambers shall otherwise specially direct at least one 
advertisement in the London Gazette and one advertisement 
either In some London dally newspaper if the applicant’s 
principal place of business in the United Kingdom is situated 
within fifteen miles of Charing Cross, or if such principal place 
of business in the United Kingdom is outside that distance, 
then in some local newspaper published or circulating In the 
town or district In which such place of business is situated. 
And thereupon the summons shall be adjourned to a day (herein- 
after called the appointed day) not being less than four weeks 
from the estimate date of the forthcoming appearance of the 
advertisement In the London Gazette. 

(d) The form of advertisement 

shall be approved by the Judge in Chambers and shall state the 
object of the application and name the day fixed as the apxmlnted 
day. Every such advertisement shall also state an address for 
service on the applicant of any document requlriim service 
under this Rule and shall also give notice that Notices of 
Objection must be lodged as hereinafter provided at least seven 



Paet LXI. — Patents. 


687 


days before the appointed day, A copy of such advertisement 
shall be served by the applicant on the Solicitor to the Board of 
Trade at the same time that the advertisement is sent to the 
London Gasette and the Solicitor to the Board of Trade shall 
thereupon cause such advertisement to be Inserted in the two 
following issues of the Illustrated Official Journal (Patents). 

See, generally. Patents & Inventions, VoL 
XXXVI., pp. 718, 719, Nos. 2029-2031, 2056 
et eeq. 

JS, Affidavits Between Appearance of Advertise- 
ment and Appointed Day, 

R. S. 0., Ord. LIIIa., r. 4. (e) Except with the leave of the 
Judge in Chambers no affidavit shall be filed by the applicant 
between the appearance of his advertisement In the London 
Gazette as aforesaid and the appointed day other than an 
affidavit or affidavits to prove complla.ice with the directions 
given as to advertisements. 


F. Notice of Opposition, 

R. S. 0., Ord. LIIIa., r. 4. ( / ) Any person desirous of opposing 
the relief sought by the originating summons shall at least seven 
days before the appointed day. lodge at the chambers of the 
Judge a notice stating that he intends so to oppose and giving 
an address wltliin the United Kingdom for service of any docu- 
ment requiring service under this Buie. Such person shall at 
the same time serve upon the applicant and upon the Solicitor 
to the Board of Trade a copy of such notice. After lodgment 
of such notice the opponent shall be entitled to be supplied on 
the usual terms with copies of the originating summons and of 
any affidavit filed by the applicant in support. 

See, generally, Patents & Inventions, Vol. 
XXXVI., pp. 718, 719, Nos. 2029-2081, 2056 ei 


I do not think I could possibly hear an originat- 
ing summons of that kind in chambers. . . . What 
occurs to me is this that when the legislature said 
that these applications were to be by way of 
originating summons, it was intended that the 
general procedure of the Chancery Division with 
regard to originating summons should be fol- 
lowed. ... It might be that in any particular 
case where no one appeared, & there maybe a good 
many, I should think, where nobody appears, & 
where the Comptroller does not oppose, it could 
be dealt with in chambers. ... I think I can say 
that the ordinary practice of originating summons 
would be followed (Sargant, J.). — Re Brown’s 
Patent (1920), 37 R. P. C. 52, 55, 56. 

U, Compliance with Requirements of Rules — 
Dispensing with, 

R. S. C., Ord. LIIIa., r. 4. (A) The Court may excuse appli- 
cants and opponents from compliance with any of the require- 
ments of these rules and may give such directions In matters 
of procedure and practice as it shall consider to be Just and 
expedient. 

See, generally. Patents & Inventions, Vol. 
XXXVI., pp. 718, 719, Nos. 2029-2030, 2056 etseq. 

Dispensing with requirements under R. S. C., 
Ord. LIIIa., r. 3 (s).J — See Sect. 4, sub-sect. 12, 
ante, 

2957. Whether accounts required.] — Re Brown’s 
Patent, No. 2956, ante. 


2954. Withdrawal of opposition — Notice of with- 
drawal as exhibit.] — ^Whero the opposition is with- 
drawn, the notice of withdrawal should be certified 
as an exhibit & read into the order . — Re Western 
Electric Co., Ltd.’s Patents (1927), 45 K. P. C. 
117, 118. 

2955. With leave.] — I make an order 

against him [the opponent] in his absence. I sup- 
pose I can do that. ... 1 suppose he cannot with- 
draw without leave. . . . Then that will be on 
the footing that he pays the costs so far as they 
are increased by his opposition (Tomlin, J.). — 
Re Dressler’s Patent U^26), 44 R. P. C. 203, 
205. 


G, Particulars of Objection, etc, 

R. S. C., Ord. LIllA., r, 4. (g) Upon the appointed day and 
on any adjournment directions shall be given for the delivery 
by any opponent of particulars of objection and for the filing 
of any affidavits and the matter shall In general proceed and 
be heard and dealt with in the like manner as an originating 
summons In the Chancery Division In which the applicant is 
Plaintiff and the Comptroller and any opponents are Defendants. 

See, generally, Patents & Inventions, Vol. 
XXXVI., pp. 718, 710, Nos. 2029-2031, 2056 et 
seq. 

Particulars of objection under R. S. C., Ord. 
LIIIa., r. 3.] — See Sect. 4, sub-sect, 8, C., ante, 

2956. Whether summons heard In chambers.] — 
I quite see the matter might possibly stand this 
way — it is a mere suggestion — that primd facie 
a patentee coming by originating summons is not 
bound to furnish accounts. . . . On the other 
hand there may be special circumstances which 
render accounts necessary. ... I wiU certainly 
leave it open as to whether, supposing very 
large profits had been made out of a patent & 
then there had been some loss sustained, so that 
the profits had not been as large as they would liave 
been, that is a case in which the patentee is given 
a right. ... I can quite see that there are certain 
cases in which the furnishing of accounts might 
not be necessary. I will not say that generally 
the furnishing of accounts is not necessary 
GANT, J.). 


I, Appearance by Comptroller, 

R. S. C.. Ord. LIIIa., r. 4. (i) The Comptroller If he elects or 
is directed to appear upon the question or the relief sought by 
the originating summons shall not be required to give notice 
of the grounds of any objection he may think fit to take or of 
any evidence he may think fit to place before the Court. 

Comptroller not entitled to costs.] — See Sub-sect. 
16, J., post. 


J. Costs, 

R. S. C., Ord. LIIIa., r. 4. (j) The Court may lu cases where 

opposition has been entered to the relief sought by the originating 
summons give costs to or against the opponents. 

(^) In the event of the Court 

refusing the relief sought by the originating summons the Court 
shall not except under special circumstances give more than one 
set of costs amongst all the opponents. 

— Q) The Comptroller shall not be 

entitled to any costs on or In relation to their appearance 
opposition or intervention In the matter of any such originating 
summons as aforesaid. 

See, generally, Patents & Inventions, Vol. 
XXXVI., pp. 718, 719, Nos. 2032-2065. 

Withdrawal of opposition.] — See Sub-sect. 16, P., 
ante. 


K, Service of Documents. 

R, S. 0., Ord. LIIIa., r. 4. (m) Service of any document 
requiring service under this rule may be made by enclosing such 
document in a prepaid registered letter, and posting such letter 
to the person required to be served at his address for service. 


L, Combined Application by Petition. 

R. S. C., Ord. LIIIa., r. 4. (n) In the event of any person 
desiring to obtain relief under section 18 (6) of the principal 
Act together with relief under sub-section (1) of that section 
It shall not be necessary for him to take out a separate originating 
summons but ho shall be at liberty to make a combined applica- 
tion by a petition. And in that event his application shall 
conform to and bo regulated by Rule 3 of this Order and not by 
the foregoing paragraphs of this Rule. 

See, generally, Patents & Inventions, Vol. 
XXXVI., pp. 718, 719, Nos. 2029-2031, 2066 eiaeq. 

Meaning of “principal Act.”] — See B. S. C., 
Ord. LIIIa., r. 1, p. 682, ante. 
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Practice. 


Sect. 6.— APPEALS TO COURT FROM 
COMPIROLLER. 

Sub-sect. 1. — Appeals by Petition, 
Contents of Petition, etc. 

R. S. C., Ord. LIIIa., r. 5. (a) All appeals to the Court from 
any decision of the Comptroller under sections 20, 24, 26. 27, 
38 a, 49 and 68 of the principal Act or from the decision of the 
arbitrator under section 27 (12) of the principal Act shall be 
brought by petition presented to the Court witliin one calendar 
month of the decision of the Comptroller or the arbitrator as 
the case may be or within such further time as the Court may 
under special circumstances allow. A copy of the petition 
shall be served by the appellant upon the Comptroller and upon 
any other person interested. Each such petition shall state the 
nature of the decision appealed against, and whether the appeal 
is from the whole, or part only, and if so, what part of such 
decision. It shall also state concisely the grounds of the appeal, 
and no grounds, other than those so stated, shall, except with 
the leave of the Court to be given on such terms and conditions 
as may seem just, be allowed to be taken by the appellant at 
the hearing. 

The cross-references which appear helow are, 
unless othenoise indicated, to Patents & 
Inventions, VoL XXXVI. 

Whether time runs in Long Vacation — ^Dilatori- 

ness.]— /Sfee Vol. XXXVI., p. 739, No. 2261. 

Opposition to grant — ^Appeal to Law Officer.] — 
See Vol. XXXVI., p. 666, Nos. 1492-1498 ; Supp. 

Licences.]— Vol. XXXVI., pp. 677, Nos. 
1579 et seq. ; Supp. 

Revocation by Comptroller.] — See Vol. XXXVI., 
pp. 734, Nos. 2222 ei seq. 

2958. Locus standi of appellant — No appearance 
before Comptroller — Filing evidence.] — ^An applica- 
tion to revoke letters patent on the ground that 
the patented process had been carried on wholly 
outside the United Kingdom was granted by the 
Comptroller, the patentees not having filed evi- 
dence & not appearing in opposition to the applica- 
tion. The patent had been owned by a French 
company which at the date of the application was 
in liquidation. The judicial liquidator on the day 
befoi*e the decision of the Comptroller was given 
sold the assets, which included the patent. The 
purchaser appealed by petition of appeal & asked 
for leave to file evidence ; & ho adduced evidence in 
support of his application to show that the liqui- 
dator had liad no means at his disposal with which 
to contest the application to revoke & that there 
had in fact been no working of the patented process 
abroad after the expiration of four years from the 
date of the patent. The respondent to the appeal 
contended that petitioner had no locus standi & 
that the appeal ought not to be allowed. The 
appeal was set down to be heard on these pre- 
liminary points : — Held : although petitioner 
could be in no better position than the liquidator, 
yet the court would liave had power to give the 
liquidator leave to file further evidence &, under 
all the circumstances of the case, such leave should 
be given on terms to petitioner. The objection to 
locus standi was disallowed & leave was given to 
petitioner to file further evidence, subject to his 
giving security in a sum of £100 with liberty to 
apply to increase the security. Petitioner was 
ordered to pay the costs of the present application 
in any event. — Re Jonkergouw & Destrez’s 
Paitskt ; Re Green’s Application (1910), 28 
R. P. C. 28 ; subsequent proceedings, [1911] 1 Ch. 
754. 


Sub-sect. 3. — Evidence on Appeal. 

R. S. 0., Ord. LIIIa., r. 5. (e) In all proceedings before the 
Court under the said sections of the principal Act, the evidence 
used shall be the same as that used at the hearing before the 
Comptroller or the arbitrator as the case may be and no further 
evidence shall be given except by the leave of the Court on 
application to be made to the Court at or before the hearing. 


Sect. 6.— POWERS OF COMPTROLLER VESTED IN 
COURT. 

R. S. C., Ord. LIIIa., r. 6. In all proceedings before the Court 
under the principal Act the Court shall have all the powers 
by the principal Act vested In the Comptroller and may make 
any Order which might, or ought to, have been made by the 
Comptroller. 

Extension of time for presenting petition to 
prolong patent.] — See Patents & Inventions, 
Vol. XXXVI., p. 716, No. 2018. 


Sect. 7.— costs. 

R. S. C., Ord. LIIIa., r. 7. In all proceedings before the 
Court under the principal Act the costs of and Incident thereto, 
and also the costs of hearings before the Comptroller, shall be 
In the discretion of the Court (except as hereln-before expressly 
provided In the case of petitions under section 18 of the principal 
Act). 

Costs, generally, see Part LXXXVI., post. 

Costs on extension of term of patent.] — See 
Sect. 4, sub-sect. 14, ante; Patents & Inven- 
tions, Vol. XXXVI., pp. 718-719, Nos. 2032- 
2055. 

Originating summons.] — See Sect. 4, 

sub-sect. 16, J., arde. 

Costs of issues raised in particulars.] — See 
R. S. C., Ord. LIIIa., r. 20, p. 691, post. 

Costs where proceedings taken for infringement.] 

- See Patents, Vol. XXXVI., pp. 831, Nos. 3152 
et seq. 

2959. — - Solicitor & client costs — Validity not 
argued in previous action.] — Judgment for pltf. 
with costs but solicitor & client costs refused, the 
question of validity not having really been argued 
in the previous action. — Auster, Ltd. v. Perpecta 
Motor Equipments, Ltd. (1924), 41 R. P. 0. 
482. 

2960. Issue of invalidity in first action 

■ — Final order.] — ^An application on behalf of pltfs. 
for solicitor & client costs on the issue of invalidity 
in the first action was refused on the ground that 
sect. 35 of the Patents & Designs Act, 1907, 
provides for such costs being awarded only when 
a pltf. obtains a full & final order. — Higginson & 
Arundel v. Pyman (1920), 43 R. P. C. 113, 130. 


Sect. 8.— PARTICULARS BY DEFENDANT IN IN- 
FRINGEMENT ACTION— INSERTION OF VOID 
CONDITIONS. 


Sub-sect. 2. — Setting Down Appeal. 


R. S. C., Ord. LIIIa., r. 6. (b) Every such appeal shall. If and 
so long as the Court Is a Judge of the Chancery Division, and 
subject to any direction of the Court to the contrary, be set 
down In the same manner as If it were a witness action assigned 
to such Judge and be heard and disposed of In due course 


R. S. C., Ord. LIIIa., r. 8. If a defendant in an action for 
Infringement of a patent Intends to roly as a defence to such 
action on the insertion by the patentee In any contract or con- 
tracts of any condition which by virtue of section 88 of the 
principal Act is null and void, he shall deliver with his defence 
full particulars of the dates of and parties to all contracts on 
which he Intends to rely as containing any such condition, and 
of the particular conditions in any such contracts on which he 
intends to rely as being by virtue of that section null and void, 
and save as appears from such particulars, no defence shall be 
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available to him In such action under sub-section (4) of that 
section. Provided that particulars delivered under this Eule 
may be from time to time amended by leave of the Court. 

See Patents & Inventions, Vol. XXXI., pp. 
680, 823, Nos. 1603, 3073. 


Sect. 9. —PARTICULARS OF OBJECTIONS WITH 
PETITION FOR REVOCATION. 

R. S. C., Ord. LIIIa., r. 9. Any person presentlnc a petition 
for the revocation of a patent under section 26 of the principal 
Act must deliver with his petition particulars of the objections 
to the validity of the patent on which he means to rely and no 
evidence shall, except by leave of the Court, bo admitted in 
proof of any objection of which partIcuJars are not so delivered. 

See Patents & Inventions, Vol. XXXVI., 
pp. 731, 831, Nos. 2176 et seq., 3150, 3151. 


Sect. 10.— HEARING OF PEHTION FOR 
REVOCATION. 

R. S. C., Ord. LIIIa., r. 10. The respondent to a petition for 
the revocation of a patent under section 25 of the principal Act 
shall be entitled to begin and give evidence in support of the 
patent and If the petitioner gives evidence impeacliing the 
validity of the patent the respondent shall bo entitled to reply. 

See Patents & Inventions, Vol. XXXVI., 
pp. 731, Nos. 2176 et aeq. 

2961. Whether licensees entitled to be heard.] — 
A petition was presented for the revocation of a 
patent on the grounds of prior user & want of 
subject-matter & utility. At the hearing, licensees 
of the patent claimed to be entiled to appear in 
addition to the patentees : — Held : without decid- 
ing the question as to the right of the licensees to 
be heard, petitioners, not having previously 
objected to licensees being added as respondents, 
were precluded from objecting to their being 
heard. — Re Stahlwerk Becker Akt.’s Patent 
(1918), 85 B. P. C. 81 ; affd. (1919), 80 II. P. C, 18. 


Sect. 1 1 .—PARTICULARS OF BREACHES IN 
ACTIONS FOR INFRINGEMENT. 

Sub-sect. 1. — Delivery op Particulars 
WITH Statement op Claim. 

R. S. C., Ord. LIIIa., r. 11. In an action for infringement of 
a patent the plaintiff must deliver with his statement of claim 
particulars of the breaches relied upon. 

See Patents & Inventions, Vol. XXXVI., 
pp. 778, Nos. 2572 et aeq. 

Discovery, Inspection, Interrogatories, etc.] — See 
Patents, Vol. XXXVI., pp. 803, Nos. 2859 et aeq. 

2962. Object of particulars — Not to disclose 
evidence.] — The object of particulars is not to 
disclose evidence, but to disclose the case intended 
to be made against defts. at the trial (Stirling, J.). 
— ^Mandleberg V. Morley (1893), 10 B. P. C. 
266, 260. 

.] — See Pleading, p. 185, ante ; Patents, 

Vol. XXXVI., p. 778, Nos. 2675-2576. 


Sub-sect. 2. — Contents op Particulars. 

R, S. C., Ord. LIIIa., r. 14. Particulars of breaches shall 
specify which of the claims in tlie speclflcatlon of the patent 
sued upon are alleged to be infringed and shall give at least one 
Instance of each type of Infringement of which complaint Is 
made. 


See Patents & Inventions, Vol. XXXVI., 
pp. 778, Nos. 2576 et seq. 

2968. Insufficiency of particulars of objection — 
Alleged to be due to Insufficiency of particulars of 
breaches.] — ^Pltf. in an infringement action having 
taken out a summons for further & better 
particulars of objection, deft, took out a sum- 
mons for leave to interrogate pltf . or in the alterna- 
tive for further & better particulars of breaches. 
Deft, admitted that his particulars were in- 
sufficient, but alleged that this arose from the 
vagueness of pltf.’s particulars, which did not state 
on which of the eight claims in the specification 
pltf. was proceeding or, as deft, alleged, which of 
pltf.’s processes he was charged with infringing or 
what article he was charged with making ; — Held : 
deft.’s summons should be dismissed with costs 
an order made on pltf.’s summons, costs to be 
costs in the action. — Ej.sey v. Butler (1884), 
1 R. P. C. 189. 

Further particulars .] — See R. S. C., Ord. LIIIa., 
r. 19, p. 691, post; Patents, Vol. XXXVI., 
pp. 781, 791, Nos. 2597-2005, 2718-2723. 


8ect. 12. -^PARTICULARS OF OBJECTIONS. 

Sub-sect. 1. — Delivery with Defence in 
Infringement Action. 

R. S. C., Ord. LIIIa., r. 12. In an action for infringement of 
a patent the defendant if he diHputes the validity of the patent 
must deliver with his defence, particulars of the objections on 
which he relies in support of such invalidity. 


Sub-sect. 2. — Delivery with Counter- 
claim FOR BEVOCATTON. 

R. S. C., Ord. LIIIa., r. 13. A defendant in an action for 
infringement of a patent who iindcT section 32 of the principal 
Act counterclaims in the action for the revocation of the patent 
shall with his counterdalm deliver particulars of any objection 
to tlie validity of the patent on which he relies in support of his 
counterclaim. 

2964. Counterclaim delivered before fiat of 
Attorney-General obtained.] — ^An order for revoca- 
tion [on a counterclaim] was made, notwithstand- 
ing the fact that the fiat of the Attorney-General 
had not been obtained when the counterclaim for 
revocation was delivered, it being held that, in the 
special circumstances of the case, the counterclaim 
was to be deemed to have been delivered after the 
liat had been obtained. — ^British Thomson- 
Houston Co., Ltd. v, British Insulated & 
IlELSBY Cables, Ltd. (1924), as reported in 41 
B.. P. C. 345, C. A. ; affd, aub nom. British 
Thomson-Houston Co., Ltd. v. Charlesworth, 
Peebles & Co., British Thomson-Houston Co., 
Ltd. V. British Insulated &> Het^by Cables, 
Ltd. (1925), 42 B. P. C. 180, IT. L. 


Sub-sect. 3. — Contents of Particulars. 

R. S. C., Ord. LIIIa., r. 16. Particulars of objections (whether 
delivered with the defence in an action for Infringement of 
patent or with a petition for revocation under section 26 of the 
principal Act or with a counterclaim for revocation under 
section 32 of the principal Act) must state every ground upon 
which the validity of the patent is disputed and must give such 
particulars as will clearly define every issue which it is intended 
to raise. 
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Sect, 12. — Particulars of objections : Suh'sects. 3 dt 
4. Sects. 13, 14, 15 16.] 

The cross-references which appear below are, 
unless othenoise indicated, to Patents & 
Inventions, VoL XXXVI. 

See Vol. XXXVI., pp. 786, Nos. 2666 et sea. 

Want of novelty.J—iSfctf R. S. 0., Ord. LIIIa., 
r. 16, infra; Vol. XXXVI., pp. 787, Nos. 2669 
et seq. 

Common public knowledge.] — See Vol. XXXVI., 
pp. 790, 838, Nos. 2706-2709, 3178. 

2966. Insufficiency of description.] — There being 
no plea of insufficiency of description nor averment 
of particulars of insufficiency, objection to the 
validity of the patent cannot be taken on the 
record as it stands. — ^Watson, Laidlaw & Co., 
Ltd. V. Pott, Cassels & Williamson (1909), 26 
R. P. C. 349, Sc. 

.y-See, also, Vol. XXXVI., pp. 790, 791, 

Nos. 2710-2717. 

Further particulars.] — See R. S. C., Ord. LIIIa., 
r. 18, p. 691, post; Vol. XXXVI., p. 791, Nos. 
2718—2723 

Amendment.] — See R. S. C., Ord. LIIIa., r. 17, 
p. 691, post; Vol. XXXVI., pp. 792-793, Nos. 
2724-2746. 

2066. Want of subject-matter.] — My impression 
is that it is not necessary to plead want of subject- 
matter (Lord Davey). — Morris & Bastert v. 
Young (1895), 12 R. P. C. 456, 460, H. L. 

2967. Long list of anticipations — Costs.] — I am 
rather astonished time after time to find a long list 
of anticipations by prior patents put forward in 
the particulars & then, when the case comes into 
couit, counsel, in the exercise of their discretion, 
mention some one or two of the long list. I am 
perfectly aware that the court has the power, 
which it seldom fails to exercise, of giving the pltfs. 
the costs in any, & on the higher scale, of the alleged 
anticipations which have not been proved, but I 
am by no means sure that the exercise of that 

ower is really an indemnity to a litigant who is 
ound to go into aU these alleged anticipations . . . 
& even if the litigant is indemnified, it is much to 
be deprecated that the expense & delay of litiga- 
tion of this character is increased in that way 
(Kekewich, J.). — Thompson v. Batty (1889), 0 
R. P. C. 84, 97. 

2968. Compliance with R. S. C., Ord. XIX., r. 6.] 

— Defts. relying on misrepresentations must in 
order to comply with Ord. XIX., r. 6, give par- 
ticulars with dates and items. — Tecalemit v, 
Ex-a-Gun, Ltd. (1926), 44 R. P. C. 62, C. A. 

2969. Only objections Intended to be relied on 
should be set out.] — It has occurred to me that it 
might be an execeedingly useful improvement in 
the procedure to provide that at a late stage — 
that is to say, before the case comes into court for 
trial — these pleadings should be referred to some 
competent officer of the court^whether an expert 
or a lawyer does not matter — ^to settle the issue ; 
& I have no doubt that if that could be done at any 
reasonable expenditure of time & money, the result, 
in many cases, would be to strike out a very large 
part of the objections ; & that then when we came 
to court, not only with the parties themselves 
knowing what they have to fight, but they could 
inform the court, &> the result would be that 
the hearing of the trial would be considerably 
abbreviated (Kekewich, J.). — Allen v. Oates & 
Green, Ltd. (1898), 15 R. P. C. 298, 303, 304. 

2970. -.] — ^As regards particulars of objec- 
tion, according to the established practice only 
those specifications which have been alluded to 
will be allowed. — Hattersley (George) Sc Sons, 


Ltd. v. Hodgson (George), Ltd. (1903), 20 
R. P. 0. 691, 698. 

2971. Allegation that grantee not inventor of 
alleged invention.] — ^The next [objection] is that 
the grantee of the said letters patent was not the 
inventor of the said alleged invention. That is a 
common form which will be more honoured in the 
breach than the observance. It may be read in 
many ways, & probably is intended to be read in 
many ways. If it means that he was not the 
inventor because there was no invention, then that 
is involved in other particulars, & if it does not 
mean that, it really is very little more than a form 
of words (Kekewich, J.). — Morgan & Co. v. 
WiNDOVER & Co. (1890), 7 R. P. C. 446, 449. 


Sub-sect. 4. — As to Want of Novelty or 
Prior User. 

R. S. C., Ord. LIIIa., r. 16. If one of the objections taken In 
the particulars of objections be want of novelty the particulars 
must state the time and place of the previous publication or 
user alleged, and if it be alleged that the invention has been 
used prior to the date of the patent must also specify the names 
of the persons or person who are alleged to have made such 
prior user and whether such prior user is alleged to have con- 
tinued down to the date of the patent, and if not, the earliest 
and latest dates on which such prior user is alleged to have 
taken place, and shall also contain a description (accompanied 
by drawings If necessary) sufficient to Identify such alleged 
prior user, and if such user relates to any machinery or apparatus 
shall specify whether the same is In existence and where the 
same can be Inspected. 

No evidence at variance with any statement contained in the 
particulars shall be given in support of any objection, and no 
evidence os to any machinery or apparatus which is alleged to 
have been used prior to the date of the patent and which is in 
existence at the date of the delivery of tlie particulars shall be 
receivable unless it be proved that the party relying on such 
prior user has, if such machinery or apparatus bo in his own 
possession, offered Inspection of the same, or If not in his own 
possession, has used his best endeavours to obtain inspection of 
the same for the other parties to the proceedings. 

See Patents & Inventions, Vol. XXXVI., 
pp. 787, Nos. 2669 et seq. 

2972. Objection may be taken by court itself.] — 
An admission by defts. that pltfs.’ design was new 
& original does not bind the court. A court of 
justice can never be bound to accept as true any 
fact merely because it is admitted between the 
parties. — Gramophone Co., Ltd. v. Magazine 
Holder Co. (1911), 104 L. T. 269 ; 28 R. P. C. 
221, n. L. 

2973. Common knowledge — Not knowledge of 
whole world.]— Common knowledge is not the 
knowledge of the whole world, but simply that of 
such part of the world as comes in contact with 
the particular question. — ^Fox v. Astrachans, 
Ltd. (1910), 27 R. P. C. 377, 385. 

2974. Petition for revocation alleging prior user 
— ^Manufacturing process.] — ^A petition for revoca- 
tion of a patent for “ an improved high-speed tool 
steel ” alleged certain prior users & particulars 
thereof were delivered. The specification, after 
stating that in the manufacture of steel, other than 
high-speed tool steel, it had already been pro- 
posed to add cobalt to steel containing a high 
percentage of carbon & either chromium or 
tungsten, claimed “ a high-speed tool steel pro- 
duced by the addition of up to 16 per cent, of 
cobalt to the known compositions (steel, chromium, 
and tungsten with or without either or both of the 
metals, vanadium & molybdenum) hitherto em- 
ployed in the production of high-speed tool steels, 
substantially as described.” The prior user 
alleged was of steel constructed by petitioners in 
the manner described in the specification, the said 
steel containing approximately 1 per cent, of 
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cobalt, 18 per cent, of tungsten, 2 per cent, of 
vanadium and 3*76 per cent, of chromium. 

Bespondents applied for further & better 
particulars ae to the alleged prior user, asking 
{a) for the total quantity of steel made, (h) par- 
ticulars of the sales, & (c) under what name or 
brand it was sold ; also (d) for the analysis of the 
batches of steel made, giving the proportion of all 
the constituents, (e) for particulars of the process 
of manufacture, and ( / ) for particulars of the 
physical form & chemical analysis of the cobalt 
employed : — Held : construing the specification 
provisionally, the claim was for a high-speed 
tool steel, having the ingredients mentioned, 
containing a comparatively low percentage of 
carbon ; &> it was not necessary for a manufactur- 
ing process, but for a mere prescription : the 
further particulars (a), (6) & (c) ought not to be 
directed : respondents were entitled under (a) to 
have particulars of the percentage of carbon, but 
were not entitled imder (e) to particulars with 
regard to the process used under (/) to the par- 
ticulars asked as to the cobalt, the patentees not 
having in the specification in any way defined the 
cobalt to be used . — Be Stahlwerk Becker 
Akt.’s Patent (1917), 34 R. P. C. 332. 


Sect. 13.— AMENDMENT OF PARTICULARS. 

R. S. C., Ord. LIIlA., r. 17. Particulars of breaches and 

f )artlcuiars of objection may from time to time be amended by 
eave of the Court upon such terms as may be just. 

See Patents & Inventions, Vol, XXXVI., 
pp. 792, Nos. 2724 et seq, 

2976. Absolute discretion of court.] — week 
before the date of the assizes at which an action 
was to be tried, deft, discovered further par- 
ticulars & gave information of these to pltf., 
telling him that he would give evidence of these at 
the trial. Pltf. objected, whereupon deft, took 
out a summons for leave to deliver further par- 
ticulai*s, & the judge at the assizes, to whom the 
summons was referred, gave such leave uncon- 
ditionally. Pltf. appealed to the Divisional Court, 
who refused his application. 

Pltf. appealed to the Court of Appeal, contend- 
ing that the practice in patent actions in such cases 
was to be followed, namely, that pltf. ought to bo 
allowed a certain time after the delivery of the 
fresh particulars in which to elect whether he would 
discontinue on certain terms as to costs : — Held : 
the judge had an absolute discretion which was 
not, & could not be, fettered by any rule of practice, 
& appeal must be dismissed. — Woolley v. Broad, 
[1892] 2 Q. B. 317 ; 9 K. P. C. 429 ; 61 L. J. Q. B, 
808 ; 67 L. T. 67 ; 40 W. R. 596 ; 36 Sol. Jo. 
692, C. A. 

2976. Leave to amend by Court of Appeal.] — 

Defts. in a patent action delivered partic^ars of 
objections, including numerous anticipations. The 
patents were found valid at the trial judgment 
given for pltfs. Defts. appealed applied to the 
Court of Appeal for leave to amend their par- 
ticulars of objections by adding several more 
alleged anticipations, which they stated had been 
overlooked by their agent in searching at the 
Patent Office ; — Held : the Court of Appeal had 
jurisdiction to give leave, but that in this case 
leave ought to be refused with costs. — Shoe 
Machinbby Co. v. Cutlan, [1896] 1 Ch. 108 ; 
06 L. J. Ch. 44 ; 73 L. T. 419 ; 44 W. R. 92 ; 12 
T. L. E. 33 ; 40 Sol. Jo. 60 ; 12 R. P. C. 530, 0. A. 


Sect. 14.--4ajRlHER AND BETTER PARTICULARS. 

R. S. C., Old. LIIlA., r. 18. Further And better particulars of 
breaches or paiticulars of objections may at any time be ordered 
by the Court. 

See Patents & Inventions, Vol. XXXVI., 
pp. 781, 791, Nos. 2697-2605, 2718-2723. 


Sect. 15.— EVIDENCE AS TO MATTERS NOT 
RAISED IN PARTICULARS. 

R. S. C., Ord. LIIlA., r. 19. At the hearing of any action, 
petition or counterclaim relating to a patent no evidence shall 
except by leave of the Court (to be given upon such terms as 
to the Court may seem just) be admitted in proof of any alleged 
infringement or objection not raised in the particulars of broaches 
or objections respectively. 

See, generally. Patents & Inventions, Vol. 
XXXVI., pp. 811, Nos. 2960 et aeq. 


Sect. 16.-COSTS OF ISSUES RAISED IN 
PARTICULARS. 

R. S. C., Ord. LIIIa., r. 20. On taxation of costs In any action 
or counterclaim for infringement of patent or In any petition 
for revocation of a patent under section 25 of the principal Act 
or in any counterclaim for revocation of a patent under sertion 82 
of the principal Act the following provision shall apply, that Is 
to say ; 

If the action petition or counterclaim proceeds to trial 
on any patent no costs shall be allowed in respect of any 
Issues raised In the particulars of breaches or particulars 
of objections and relating to that patent to the parties 
delivering the same respectively except in so far as such 
particulars are certified by the Cotut to have been proven 
or to have been reasonable and proper without regard to 
the general costs of the case but subject as aforesaid the 
costs of the issues raised by the particulars of breaches 
and the particulars of objections shall be in the discretion 
of the Taxing Master. 

See Patents & Inventions, Vol. XXXVI., 
pp. 834, Nos. 3192 et aeq. 

2977. Discretion of Judge — Not interfered with 
on appeal.] — Where a judge in the court below 
has exercised his discretion on a question of coste 
& has violated no principle in so doing, his decision 
will not be interfered with on appeal. — ^Marconi’s 
Wireless Telegraph Co., Ltd. v. Mullard 
Radio Valve Co., Ltd. (1923), 40 R. P. C. 159, 
C. A. ; affd. on appeal (1924), 41 R. P. O. 323, 
H. L. 

2978. Particulars need not be initiaUed by judge.] 

— The registrar tells me that 1 must initial the 
particulars of breaches. ... I do not want to 
put the registrar in a difficulty, but I decline to do 
it because I think it is imnecessary (Buckley, J.). 
— Dunlop Pneumatic Tyre Co. v. Hyde Rubber 
Co. (1904), 21 R. P. C. 208, 210. 

2979. Apportionment of costs.] — ^A patentee 
failed in establishing the validity of his patent, 
but succeeded on the issue of infringement : — 
Held : pltf. must pay the general costs of the 
action, but that deft, must pay the costs occasioned 
by the issue of infringement, the one set of costs 
to be set off against the other. — Badische Aniun 
und Soda Pabrik v. Levinstein (1885), 29 Ch. D. 
366 ; 63 L. T. 750 ; 2 R. P. 0. 73 ; Griffin’s Patent 
Cases (1884—1886), 34, C. A. ; revad, on other 
grounds (1887), 12 App. Oas. 710, H. L. 

2980. The action was dismissed, pltfs. 

being ordered to pay the general costs of the action 
& the costs of the issue raised by the particulars 
of objection, & defts. being ordered to pay the 
costs of the issues raised by the particulars of 
breaches with a set-off. — Metropolitan-Vickers 
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Sect, 16 . — Costs of issues raised in particulars. Sect. 

17: Sub-sects, 1,2, 3, 4, 6 Sects. IB dh 19. 

PaH LXII, Sects, 1, 2 <fc 8.] 

Electrical Co., Ltd. v. British Thomson- 
Houston Co., Ltd. (1924), 42 R. P. C. 143. 

2981. Certificates.] — If I give pltfs. the 

costs of the issue of validity, there is no question 
of certificate. Certain of the specifications were 
necessary on the point of infringement. I suppose 
that if I give dofts. the costs of infringement so 
far as those were necessary for the purpose of the 
infringement case, they would get these because the 
taxing master would look into that (P. O. 
IjAWRence, J.). — Marconi’s Wiret^ss Telegraph 
Co., Ltd. v, Mullard Radio Valve Co., Ltd. 
(1923), 40 R. P. C. 1, 28 ; ajfd. (1924), 41 R. P. C. 
823, H. L. 

2982. .}— Pltfs. & defts. were directed 

to tax their respective costs of the action, defts. 
to have four-fifths of the taxed costs & pltfs. one- 
fifth of theirs. ... A certificate was given as to 
the documents mentioned in the particulars of 
objections with certain exceptions, & a certificate 
was given to pltfs. that they had proved their 
particulars of breaches &: also a certificate as to 
validity in respect of the claims alleged to be 
infringed. — Lektophone Corpn. v. Brown (S. G.), 
Ltd. (1929), 46 R. P. C. 203 ; affd,, 40 R. P. C. 
439, C. A. 

.] — See, further, Patents, Vol. XXXVI., 

pp. 832, Nos. 3162 et seq. 

2983. Certificate of reasonableness — Reasonable- 
ness, question for judge — Particulars need not be 
proved.] — Particulars of objection need not bo 
proved ; it is for the judge to say whether they 
are reasonable & proper & accordingly particulars 
of objections, which led the way to the anticipa- 
tion, which proved fatal to the patent, were 
allowed. — Phillips v, Ivel Cycle Co. (1890), 
7 R. P. C. 77 ; 62 L. T. 892. 

2984. Specification published more than 

fifty years before date of patent.] — A certificate as 
to the particulars of objections was granted {inter 
alia) in respect of a specification published more 
than fifty years before the date of the patents. — 
Bloxham V, Kee-Less Clock Co. (1922), 39 
R. P. C. 195. 

.]—-See, fuHher, Patents, Vol. XXXVI., 

pp. 834, Nos. 3192 et seq. 

2985. Taxation of costs — Specification relied on 
at trial.] — ^A certificate as to some of the par- 
ticulars of objections was granted, intimation being 
given that costs should be taxed on the same 
footing as they would have been if the only prior 
specifications pleaded had been the two relied on 
at the trial.— Clorius v, Tonner (1922), 39 R. P. C. 
242. 

2986. Discontinuance of action — Terras.] — Pltfs. 

in a patent action applied, after the pleadings had 
been closed, for leave to discontinue on paying 
the costs of defts. Pltfs. had previously taken out 
a summons against defts. for further & better 
particulars of objections. Defts. asked that 
leave should only be given on the terms that 
pltfs. should pay the costs of defts.* particulars of 
objections on the groimd that they were reason- 
able & proper. The court gave pltfs. leave to 
discontinue on paying costs of those of the par- 
ticulars of objection which the registrar should 
certify to have been reasonable & proper, if any. — 
Kerb & Hoegger, Ltd. & British Cotton & 
Wool Dyers Assocn., Ltd. v, Crompton & 
Horbocks (1901), 19 R. P. C. 9. 

.] — See, further, Patents, Vol. XXXVI., 

pp. 837, Nos. 3233 et seq. 


Sect. 17.— AMENDMENT OF SPECfflCATION BY 
WAY OF mSCLAIMER. 

Sub-sect, 1. — Application by Motion — 

I Service op Notice op Motion. 

R. S. C., Ord. LUlA., r. 21. Where an application is made by 
a patentee for leave to amend his speoifleation by way of dis- 
claimer under section 22 of the principal Act, the following 
provisions shall apply : 

(a) The application shall be made by motion in the proceed- 
ings pending before the Court and notice of such 
motion together with a copy of the specification (certi- 
fied by the Comptroller) showing in red Ink the amend- 
ment proposed to be made shall be served on the 
parties to such proceedings and in the first instance 
upon such parties only. 

See Patents &; Inventions, Vol. XXXVI., 
pp. 646, Nos. 1189 et seq. 


Sub-sect. 2. — Hearing op Motion. 

R. S. C., Ord. LIIIa., r. 21. (b) On the hearing of such motion 
the Court shall decide whether and on what terms as to costs 
or otherwise the application shall be allowed to proceed and if 
the application be allowed to proceed shall give directions as 
to whether such application shall bo heard on oral or affidavit 
evidence and if on affidavit evidence shall fix the times witliin 
which affidavits shall be filed by the parties respectively and 
by any other person entitled to bo heard under the Act or these 
Rules. 

See, generally, Patents & Inventions, Vol. 
XXXVt., pp. 646, Nos. 1189 et seq. 


Sub-sect. 8. — Service op Notice op Motion, 
ETC., ON Comptroller, Advertisement op 
Proposed Amendment, etc. 

R. S. C., Ord. LIIIa., r. 21. (c) If the application be allowed 
to proceed the applicant shall forthwith serve the Comptroller 
with a copy of the notice of motion together with such copy 
specification as aforesaid and also an official copy of the order 
allowing the application to proceed, and also with the name and 
address of the applicants’ solicitor and the proposed amendment 
shall be advertised in the Illustrated Official Journal (Patents), 
such advertisement stating that any person desiring to oppose 
the amendment must within fourteen days of the issue of the 
advertisement give notice in writing of such desire to the 
applicant’s solicitor, whose name and address for that purpose 
shall be also stated in the advertisement. Any person giving 
such notice shall be entitled to be heard upon the hearing of the 
motion. 

See Patents Sc Inventions, Vol. XXXVI., 
pp. 647, Nos. 1195 et seq. 


Sub-sect. 4. — Service op Notice op Motion, 
ETC., on Person Desiring to Oppose 
Amendment. 

R. S. C., Ord. LIIIa., r. 21. (d) Within seven days after the 
receipt of any such notice the applicant shall, if the person 
giving such notice shall have stated therein an address for 
service within the United Kingdom, serve on such person a 
copy of the notice of motion together with such copy of the 
specification as aforesaid, and also a copy of the order allowing 
the application to proceed. Such service may be made by 
prepaid registered letter sent to such person through the post 
at his address for service. 

See, generally. Patents k, Inventions, Vol, 
XXXVI., pp. 646, Nos. 1189 et seq. 


Hub-sect. 6. — Applications Directed to be 
Heard on Oral Evidence. 

R. S. 0., Ord. LIIIa., r. 21. U) In the case of an application 
directed to be heard on oral evidence the applicant shall as soon 
as he shall have complied with the requirements of the preceding 
Rules set the same down for hearing in the witness list and in 
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the case of an application directed to be heard on affidavit 
evidence the applicant ehaU after such compliance as aforesaid 
and after the times fixed for filing evidence have expired set the 
same down for hearing in the non-witness list and the application 
so set down shall be heard and disposed of in due course. 

SeBy generallyy Patents & Inventions, VoL 
XXXVI., pp. 646, Nos. 1189 et seq. 


Sub-sect. 6. — Order Ali.owing Amendment — 
Lodgment of Copy with Comptroller, 
Advertisement op Order, etc. 

R. S. C., Ord. LIllA., r. 21. (/) Where the Court allows a 
specification to be amended the applicant shall forthwith lodge 
with the Comptroller an office copy of the order allowing such 
amendment, and the Comptroller shall advertise the same onco 
at least in the Illustrated Official Journal (Patents). The 
^plicant shall also if required so to do by the Court or by the 
(jomptroller leave at the Patent Office a new specification and 
drawings as amended, the same being prepared as far as may be 
In accordance ^vlth the Rules of the Patent Office for the time 
being in force. 

See, generally. Patents & Inventions, Vol. 
XXXVI., pp. 646, Nos. 1180 c< eeq. 


Sect. 18.— APPUCATIONS FOR ' DIRECTIONS IN 
ACTIONS FOR INFRINGEMENT OR PEimONS 
FOR REVOCATION. 

R. S. C., Ord. LIIlA.f r. 21 a. (1) The plaintiff in an action for 
Infringement of a patent so soon as he becomes entitled to give 
notice of trial shall and the detendant in such an action if the 
plaintiff makes default under this Rule for 14 days may apply 
by notice under Rule 5 of Order XXX for directions as to the 
mode of trial. Such application may be dealt with In Chambers 
or in Court as the Judge shall think fit. Upon any such applica- 
tion such directions for the delivery of further pleadings or 
particulars or statements In the nature of further pleadings or 
particulars and for the making of experiments tests or inspections 
for the purposes of the trial and for obtaining reports and for 
the hearing of any preliminary question that may arise and 
otherwise may be given as the Court or the Judge shall think 
necessary or expedient for the piurposcs of (a) determining any 
question of construction wlilch may arise on the specification 
{b) defining limiting or directing the issues of fact to bo tried 
(c) restricting the number of witnesses to bo called at the trial 


on any particular issue and {d) otherwise securing that the trial 
shall be conducted consistently with adequate nearing in the 
most expeditious manner. No action for infringement of a 
patent shall be sot down for trial unless and until an application 
under this Rule has been made and disposed of. 

(2) The like provisions shall apply mutatis mutandis to 
petitions for the revocation of a patent, and no such petition 
shall bo heard unless and until an application under this Rule 
has been made and disposed of. 

See Patents & Inventions, Supp. 

2987. Jurisdiction limited to Judge.]— In cases 
under Ord. LIIIa. dealing with the procedure in 
actions for infringements of patents & under the 
Patents & Designs Acts, 1907 & 1919, pltf. in an 
infringement action may, imder r. 21 A, apply by 
I notice under r. 5 of Ord. XXX. for directions as 
to the mode of trial, & such application shall be 
dealt with in chambers or in court as the judge 
shall think fit. It has been decided that, though 
the master has jurisdiction to deal with a summons 
under this rule, for the present it must be ad- 
journed to the judge in chambers, who, if he is of 
opinion that the matter is of sufficient importance, 
may adjourn it into cornet. — Practice Note, 
[1932] W. N. 22; 173 L. T. Jo. 70; sub nom. 
Aktiengesellschapt fOr Industriegasver- 
wertung V. British Oxygen Co., Ltd., 49 
R. P. C. 121. 


Sect. 19.— DISPUTES AS TO USER OF INVENTIONS 
BY OR ON BEHALF OF THE GOVERNMENT. 

R. S. C., Ord. LIIIa., r. 22. All references of disputes to the 
Court under section 29 of the principal Act are hereby assigned 
to the Chancery Division and shall be commenced by originating 
notice of motion to which the provisions of Order V. Rule 9 (c), 
shall apply. Where the application is by a patentee or by a 
proprietor of a registered design the notice of motion shall be 
addressed to the Government Department or Departments 
concerned and shall be served on the Treasury Solicitor. Where 
the application Is by a Government Department it shall be 
served on the patentee or on tlio proprietor of the registered 
design as the case may be and may be made through the Treasury 
Solicitor or through the Solicitor of the Department and In 
the latter case shall bo forthwith notified to the Treasury 
Solicitor. 

See, gejierally. Patents & Inventions, Vol. 
XXXVi., pp. 690-691, Nos. 1608-1074. 
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Sect. 1.— IN GENERAL— INTERPRETATION. 

R. S. C., Ord. LIHb., r. 1. In this Order— 

“ The Act *' means the Companies Act, 1929. 

"The Court" includes any Judge of the Chancery 
Division and any Judge wlio for the time being exercises the 
jurisdiction ot the High Court to wind up companies. 

" Judge " means any such Judge as aforesaid and Includes 
any Registrar, Master, or other officer exercising the powers 
of any such Judge. 

"The petition," "the motion," "the summons" mean 
the petition, motion or summons presented, made or taken 
out pursuant to this Order. 

" The Inquiry " means the Inquiry made as to the debts, 
claims, or liabilities of or affecting the company, or as to 
any such debts, claims or liabilities ordered by the Court 
under this Order. 

" The company " means the company to which any 
application under this Order relates. 

Unless the context otherwise requires, expressions defined In 
the Act shall have the meanings so defined. 

See, generally f Companies, Vola. IX. & X. 


Sect. 2.— ISSUE OF ORIGINATING PETITIONS, 
NOTICES OF MOTION OR SUMMONSES. 

R. S. , _ _ . 

In this Order every originating petition, notice of motion, or 
summons to which this Order relates may at the option of the 
petitioner or applicant bo brought to and Issued out of either — 
(a) such office or department as is specified In Order V. Rule 9, 
or (b) the office of the Registrar Companies (Winding Up). 


Sect. 3.— APPUCATION OF RULES OF SUPREME 
COURT. 

R, S. C., Ord. LIIlB., r. 8. The Rules of the Supreme Court 
for the time being in force and the general practice of that 
Court including the course of procedure and practice In Chambers 
shall apply as regards all proceedings in relation to the applica- 
tions to which this Order relates, so far as may be practicable, 
except if and so far as the Act or this Order otherwise provides. 
In particular if and when the Court is for the time being a Judge 
of the Chancery Division the provisions of Order 6, Rule 9 a, 
shall apply to all such proceedings as being business assigned 
within the meaning of that Rule. 
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Sect. 4.— imE OF PEirnONS, NOTICES OF 
MOTK)N, SUMMONSES, ETC, 

R. S. C.» Ord. LIIIb., r. 4. (1) Every petition, notice of motion 
and summons, and all notices, affidavits and other proceedings 
under any petition, notice of motion or summons shall be 
Intituled in the High Court of Justice Chancery Division and in 
the matter of the company, and in the matter of “ The Com- 
panies Act, 1929.” 

(2) An applic.ation for leave under sub-section (4) of section 
275 of the Act shall be intituled In the matter of the company 
whose business was carried on with such intent or for such 

ra se as is mentioned in sub-section (1) of that section and 
matter of the Companies Act, 1929. 


SECT. 5.~-APPUCATIONS MADE BY PEXmON. 

R. S. C., Ord. LIIIb., r. 5. The following applications shall bo 
made by petition : — 

(a) Applications to confirm an alteration of objects under 

section 5 of the Act. 

(b) Applications to confirm an alteration in the form of the 

constitution of the company by substituting a memo- 
randum and articles for a deed of settlement under 
section 334 of the Act. 

(c) Applications to confirm a reduction of capital under 

section 56 of the Act. 

(d) Applications to confirm the reduction of any capital 

redemption reserve fund under section 40 (1) (c) of the 
Act. 

(e) Applications to cancel, disallow or confirm any variation 

or abrogation of the rights of holders of special classes 
of shares under section 61 of the Act. 

( / ) Applications to sanction the issue of shares at a discount 
under section 47 of the Act. 

(ff) Applications to sanction a compromise or arrangement 
under section 163 of the Act. 

(h) Applications to restore a company’s name to the register 

under section 295 of the Act. 

(i) Applications for relief by directors, managers or officers 

of a company or by persons employed as auditors by 
a company under section 872 (2) of the Act. 

( J) Applications by a transferee company for the purpose of 
acquiring shares under section 155 of the Act. 

The cross-references which appear below are, 
unless otherwise indicated, to Compakies, Vols, 

IX, & X, 

“The Act “ — ^Meaning of.] — See Sect. 1, ante. 
Alteration of objects.}— Vol. IX., pp. 649- 
666, Nos. 4293—4376 ; 8upp. 

Meetings of members.}— Vol. IX., pp. 662- 
663, Nos. 3729-3904 ; Supp. 

Substituting memorandum & articles for deed of 
settlement.] — See Vol. X., p. 1092, No. 7647. 

Reduction of capital.]— Vol. IX., pp. 148- 
170, Nos. 833-1076 ; Supp. 

Surrender of shares.]— Vol. IX., pp. 418- 
424, Nos. 2706-2740. 

Compromises & arrangements.] — See Vol. X., 
pp. 1063, Nos. 7368 et seq, ; Supp. 

Restoration of company’s name to register.]— 
See Vol. X., pp. 1063-1064, Nos, 7441-7464; 
Supp. 

Dissolution of company — ^Avoidance.] — See Vol. 

X. , p. 1034, Nos. 7174-7177 ; Supp. 


Sect. 6.— APPUCATIONS MADE BY MOTION OR 
SUMMONS. 

R. S. C., Old. LIHb., r. 6. The following applications shall be 
made by motion or summons : — 

(a) Applications to rectify the register of members under 
section 100 of the Act. 

(5) Applications to extend the time for registration of a 
charge to rectify any omission or mis-statement in 
any particular with respect to any charge or in a 
memorandum of satisfaction under section 86 of the 


“ The Act “ — Meaning of .] — See Sect. 1, ante. 
Rectification of register of members .] — See 

Companies, Vol. IX., pp. 209-224, Nos. 1301- 
1342 ; Supp. 

Transfer of shares .] — See Companies, Vol. IX., 
pp. 847, Nos. 2192 et seq, ; Supp. 

Registration of mortgages Sc charges .] — See 
Companies, Vol. X., pp. 786, Nos. 4918 et seq, 

Extending time for registration .] — See 

Companies, Vol. X., pp. 790-791, Nos. 4948- 
4970. 


Sect. 7.— APPUCATIONS MADE BY MOTION. 

R. S. C., Ord. LIHb., r. 7. The following applications shall be 
made by motion : — 

(a) Applications for relief in case of default in delivering 
documents to the Begistrar of Companies under 
section 42 of the Act. 

(5) Applications for relief in case of default by a private 
company In complying with the provisions of its 
articles imder section 27 (3) of the Act. 

(c) Applications to enquire into the case of officers or a^nts 
of a company who have refused to produce any docu- 
ment or answer any questions under section 135 (6) or 
section 137 (3) of the Act and for orders under the 
said sub-scctions. 

See, generally. Companies, Vols. IX. & X. 

“ The Act ” — Meaning of .] — See Sect. 1, ante. 


Sect. 8.— APPUCATIONS MADE BY SUMMONS. 

R. S. C., Ord. LIHb., r. 8. The following applications shall bo 
made by summons : — 

(а) Applications to inspect the register of members or the 

index of the members of a company or the annual 
return or to obtain copies of such register or annual 
return under section 98 or section 110 (2) of the Act. 

(б) Applications to inspect the minutes of proceedings at 

general meetings of a company or to be furnished with 
copies thereof under section 121 (4) of the Act. 

(c) Applications to Inspect the register of directors under 
section 144 (5) of the Act. 

id) Applications to inspect copies of instruments creating a 
charge and to inspect the register of charges to be 
kept at the registered office of a company under 
section 89 (3) of the Act. 

(e) Applications to inspect any register of holders of deben- 
tures of a company or for orders that copies of any 
such register or of any trust deed for securing any 
issue of debentures shall be sent to the persons re- 
quiring the same under section 73 (5) of the Act. 

( / ) Applications for and in regard to meetings of a company 
under section 112 or section 115 of the Act. 

{g) Applications for meetings under section 153 of the Act. 

(A) Applications for facilitating reconstructions or amalgama- 
tions of companies under section 154 of the Act where 
the matters to which such applications relate have not 
been dealt with, or fully dealt with, on the hearing of 
the petition to sanction the compromise or arrange- 
ment to which they relate. 

(i) Applications in regard to certificates of shares, deben- 

tures or debenture stock certificates and for costs under 
section 67 of the Act, 

( j) Applications for enforcing the duty of a company or any 

other person to make any return and for costs under 
sections 311 or 815 of the Act. 

(k) Applications for leave under sub-section (4) of section 275 

of the Act. 

(0 Applications to extend the time for registering documents 
under section 5 (6) or section 884 of the Act or under 
Buie 12 of this Order. 

(m) Applications to extend the time for the issue of shares 

at a dlscoimt under section 47 (1) (d) of the Act. 

(n) Applications by a dissenting shareholder for the purpose 

of preventing the 'acquisition of his shares under 
section 155 of the Act. 

See, generally. Companies, Vos. IX. & X. 

“ The Act “—Meaning of.] — See Sect. 1, ante. 
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Sbct. 9.— appearance BY RESPONl»NT TO 
(HOGINATING SUMMONS. 

R. 8i C*. Ord. LIIIb., r. 9. A respondent to an originating 
summons issued pursuant to Rule 6 or Rule 8 of this Order 
shall not be required to enter an appearance except where 
such summons is issued pursuant to paragraph (A) or para- 
graph ( j) of Rule 8. 

R. S* Ord. LIIIb., rr. 6, 8.] — See p. 694, ante. 


Sect. lO.—SUMMONS FOR DCRECTIONS. 

Sub-sect. 1. — Applications by Summons in 
Chambers. 

R. S. C., Ord, LIIlB., r. 10. (1) Where the x>etition has been 
presented pursuant to paragraphs (a), (A), (c), (d), (e), (i) or (j) 
oiKme 5 of this Order, or where an order is sought under 
section 164 of the Act, an application shall, in every case, be 
made by summons in chambers, to the Judge, for directions as 
to the procjeedings to be taken. 

R. S. Cm Ord. LIIIb., r. 6.] — See p. 694, ante. 

“ The Act ''—Meaning of.]— Sect. 1, ante. 


Sub-sect. 2. — Orders and Directions on 
Hearing of Summons. 

R. S. C., Ord. LIIIb., r. 10, (2) Upon the hearing of the 
summons, or upon any adjourned hearing or licarings thereof 
or any subsequent application, the Judge may make such order 
or orders and give such directions as he may think fit as to all 
the proceedings to be taken, and more particularly with respect 
to the following matters, that is to say — 

(a) The publication of notices ; 

(b) In cases where the Court orders an inquiry as to the 

debts, claims or liabilities of or affecting a company 
or as to any of such debts, claims or liabilities, the 
proceedings to be taken for settling the list of creditors 
entitled to object, including the dispensing with the 
observance of section 60 (2) of the Act as regards any 
class or classes of creditors ; fixing the date with 
reference to which the list of such creditors is to be 
made out, and generally fixing a time for and giving 
directions as to all other necessary or proper steps in 
^e matter whether expressly mentioned in any of the 
Rules of this Order or not. 

In such cases the first order upon the summons for directions 
may be In the Form No. 30 in Appendix L with such variations 
as the circumstances may require. 

“ The Act " — ^Meaning of.] — See Sect. 1, ante. 

Appendix L., Form No. 30.] — See Yearly Supreme 
Court Practice. 

Reduction of capital — Advertisement of petition.] 

—See Companies, Vol. IX., pp. 163, Nos. 957 etseq. 

Consent of creditors.] — See Companies, 

Vol. IX., pp. 164, Nos. 967 et seq. 

Alteration of objects — ^Notice of alteration by 
advertisement.] — See Companies, Vol. IX., pp. 656, 
Nos. 4365 et aeq. 

Winding up by court — Advertisement of petition.] 

— See Companies, Vol. X., pp. 846, Nos. 5569 et aeq. ; 
Supp. 


Sect. 11.— PROVISIONS APPUCABLE WHERE 
INQUIRY ORDERED BY COURT. 

Sub-sect. 1. — ^Affidavit as to Creditors. 

R. S, C., Ord, LIIIb., r. 11. In cases where the Court has 
ordered any such inquiry as aforesaid, the following provisions 
shall apply : — 

(o) The company shall, within seven days after such order 
or such further or other time os the Judge may allow, file in 
the Central Office of the Bigh Court of Justice, or if the matter 
is^pendlng In the office of the Registrar, In such office, an 
affidavit made by some officer or officers of the company com- 
petent to make the same, verifying a list containing so far as 
poMible the names and addresses of the creditors of the company 
to whom such inquiry extends. The said list shall also contain 


the amounts due to the creditors therein named respectively in 
respect of debts, claims or liabilities to which the inquiry extends, 
or in the case of any such debt payable on a contingency or not 
ascertained or any such claim admissible to proof In a winding-up 
of the company the value, so far as can be justly estimated of 
such debt or claim. Every such list and an office copy of every 
such affidavit shall be loft at the chambers of the Judge or at the 
office of the Registrar not later than one day after the filing of 
the affidavit. 

Power of court to direct inquiry.] — See R. S. C., 
Ord. LIIIb., r. 10, supra. 


SuB-SEcrr. 2 . — Form op Affidavit. 

R. S. C., Ord. LIIIb., r. 11. (b) The person making any such 
affidavit shall state therein his belief that the list verified by 
such affidavit Is correct, and that there was not at the date so 
fixed as aforesaid any debt, claim or liability which. If that date 
were the commencement of the winding-up of the company, 
would be admissible in proof against the company, except the 
debts, claims and liabilities set forth in such list, and any debts, 
claims or liabilities to which the inquiry does not extend, and 
shah state his means of knowledge of the matters deposed to 
in such affidavit. Such affidavit may be In the Form No. 81 
set out in Appendix L, with such variations as the circumstances 
of the case may require. 

See, alaOf Sect. 11, sub-sect. 1, ante. 

Appendix L., Form No. 31.] — See Yearly Supremo 
Court Practice. 


Sub-sect. 3. — Inspection of List op 
Creditors. 

R. S. C., Ord. LIIIb., r. 11. (c) Copies of such list containing 
the names and addresses of such creditors, and the total amount 
so duo to them (including the value of any debts or claims 
estimated as aforesaid), but omitting the amounts so duo to 
them respectively, or (as the Judge shah think fit) complete 
copies of such list, shah bo kept at the registered office of the 
company and at the offices of the solicitors to the company and 
their London agents (If any) and any person desirous of Inspect- 
ing the same may at any time during the ordinary hours of 
business inspect and take extracts from the same on payment 
of the sum of one shilling. 

Sec, also, Sect. 11, sub-sect. 1, ante. 


Sub-sect. 4. — Notice to Creditors. 

R. S. C., Ord. LIIIb., r. 11. (d) The company shall, within 
seven days after the filing of such affidavit, or such further or 
other time as the J udge may allow, send to each creditor whose 
name is entered in the said list a notice stating the amount of 
the proposed reduction of capital, the effect of the order directing 
the inquiry, and the amount or estimated value of the debt or 
the contingent debt or claim or both for which such creditor is 
entered in the said list, and the time (such time to be fixed by 
the Judge) within which. If he claims to be entitled to be entered 
on such list as a creditor for a larger amount, he must send in 
his name and address, and the particulars of his debt or claim, 
and the name and address of his solicitor (if any) to the solicitor 
of the company : and such notice shall be sent through the 
post in a prepaid letter addressed to each such creditor at his 
last known address or place of abode, and may be In the form 
or to the effect of the Form No. 82 set out in Appendix L, with 
such variations as the circumstances of the case may requh^. 

See Companies, Vol. IX., p. 166, Nos. 978-979. 

Filing ol affidavit as to creditors.]— Sect, 11, 
sub-sect. 1, ante. 

Appendix L., Form No. 82.] — See Yearly Supreme 
Coxirt Practice, 


Sub-sect. 5.^ — ^Advertisement op Petition 
AND OF List op Creditors. 

R. S. 0., Ord. LIIIb., r. 11. (e) Notice of the presentation of 
the petition, of the effect of the order directing the inqul^, and 
of the list of creditors shall, after the filing of the affidavit 
mentioned in paragraph (a) of this Rule, be published at such 
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Sect* 11. — Prov^isions applicable where inquiry 
ordered by court : Sub-sects. 6, 6, 7, 8, 9, 10, 11 
<£: 12. Sects, 12, 13, 14 tfer 15. Part LXIII. 
Sects, 1, 2, 3 4.] 

times, and in such new8pap#*rs, as the Judge shall direct. Every 
such notice shall state the amount of the proposed reduction of 
capita, and the places where the aforesaid list of creditors may 
be Inspected, and the time within which creditors of the company 
who are not, but are entitled to be, entered on the said list, and 
are desirous of being entered therein, must send in their names 
and addresses, and the particulars of their debts or claims, and 
the names and addresses of their solicitors (if any) to the solicitor 
of the company. Such notice may be in the Form No. 33 set 
out in Appendix L, with such variations as the circumstances 
of the case may require. 

R. S. C., Ord. LIIIb,, r. 11 (a).]-6Vc Sect. 11, 
sub-sect. 1 , ante. 

Appendix L,, Form No. 33 .] — See Yearly Supreme 
Couit Practice. 

Advertisement of petition.]— aScc (’ompanies, 
Vol. IX., pp. 163, Nos. 957 et seq. 


Sub-sect. 6.— Affidavit as to Pesults of 
Notices. 

R. S. C., Ord. Llllfi., r. 11. (/) The company shall, within 
such time as the Judge shall direct, file in the Central Office, or 
in the office of the Kcgiatrar os the case may be, an affidavit 
made by the person to whom the particulars of debts or claims 
are, by such notices as are meutioned in paragraphs (d) and (c) 
of tills Itulc, required to be sent in, stating the result of such 
notices respectively, and verifying a list containing the names 
and addresses of the persons (if any) who shall have sent In the 
particulars of their debts or claims iu pursuance of such notices 
respectively, and the amounts of such debts or claims, and some 
competent officer or officers of the company sliall join in such 
affidavit, and shall in such list distinguish w’lihh (if any) of such 
debts and claims are wholly, or as to any and what part tliereof, 
admitted by the company, and which (if any) of such debts and 
claims are wholly, or as to any and what part thereof, disputed 
by the company, and which (if any) of sucli debts and claims arc 
alleged by the company to bo wholly or as to any and wlmt part 
thereof not included in the inquiry. Such affidavit shall also 
state which of the persons who are entered in the list as creditors, 
and which of the persons who have sent in particulars of their 
debts or claims in pursuance of such notices as aforesaid, have 
been paid or have consented to the proposed reduction. Such 
affidavit may be in the Form No. 34 set out in Appendix L, with 
such variations as the circumstances of the case may rcciuire ; 
and such list and an office copy of such affidavit shall be left at 
the chambers of the Judge or at the office of the Registrar 
within such time as the Judge shall direct. 

R. S. C., Ord. LIIIb., r. 11 (d).]— .S'cc Sub-sect. 4, 
ante, 

R. S. C., Ord. LIIIb., r. 11 (e).]— Nee Sub-sect. 5, 
ante. 

Appendix L., Form No. 34.] — See Yearly Supreme 
Court Practice. 


Sub-sect. 7. — Proceedings where Claim 
Not Admitted. 

R. S. C., Ord. LIIIb., r. 11. {g) If the company contends that 
a person is not entitled to be entered In the list of creditors in 
respect of any debt or claim, whether admitted or not, or If any 
debt or claim, the particulars of wlilch are so sent in, shall not 
be admitted by the company at its full amount, then and in 
every such case, unless the company is willing to appropriate in 
such manner as the Judge shall direct the full amount of such 
debt or claim, the company shall, if the Judge think fit so to 
direct, send to the creditor a notice tliat he is required to come 
in and establish his title to be entered on the list or, as the case 
may be, to come in and prove such debt or claim, or such part 
thereof as is not admitted by the company, by a day to be therein 
named, being not less than four clear days after such notice, 
and being the time apiiointed by the Judge for adjudicating 
upon such titles, debts and claims, and such notice shall be sent 
In the m^ner mentioned in paragraph id) of tiiis Rule, and may 
be in the Form No. 36 set out In Appendix L, with such variations 
as the circumstances of the case may require. 

R. S. C., Ord. LIIIb., r. 11 (d).] — See Sub-sect. 4, 
ante. 

Appendix L., Form No. 35.] — See Yearly Supreme 
Court Practice. 


Sub-sect. 8. — Costs of Proof. 

R. S. C., Ord. LIIIb., r. 11. <A) Such creditors as come in to 
prove their titles, debts or claims in pursuance of any such 
notice as is mentioned in paragraph (g) of this Rule shall be 
allowed their costs of proof against the company, and be answer- 
able for costs, iu the same manner as in the case of persons 
coming in to prove debts under an administration judgment. 

R. S. C., Ord. LIIIb., r. 11 (g).] — See Sub-sect. 7, 
ante. 


Sub-sect. 9. — Certificate as to Creditors. 

R. S. C., Ord. LIIIb., r. 11. (t) The result of the settlement 
of the list of creditors shall be stated in a certificate by the 
Master or by the Registrar, as the case may be, and such certifi- 
cate shall state what debts or claims (if any) have been dis- 
allowed. and shall distinguish the debts or claims the full amount 
of which the company Is willing to appropriate, and the debts 
or claims (if any) the amount of which has been fixed by inquiry 
and adjudication In manner provided by section 66 (2) of the 
Act and this Order, and the debts or claims (if any) the full 


of the creditors have consented to the proposed reduction, and 
the total amount of the debts due to them, and the total amount 
of the debts or claims the payment of which has been secured 
in manner provided by section 66 (2) of the Act and the persons 
to or by whom the same are due or claimed. The said certificate 
shall also state what creditors have under paragraph (g) of this 
rule come in and sought to establish their title to bo entered on 
the list and w’hether such claims have been allowed or not, but 
it shall not be necessary to make In such certificate any further 
or other reference to any creditors who are not entitled to be 
entered In the list or to any debts or claims to which the inquiry 
does not extend or to show therein the several amounts of the 
debts or claims of any persons who have consented to the pro- 
osed reduction or the payment of whose debts or claims has 
ecu secured as aforesaid. 

R. S. C., Ord. LIIIb., r. 11 (g).]— .Sec Hub-sect. 7, 
ante, 

“The Act’' — Meaning oUi—Scc Sect. 1, ante. 


Hub-sect. 10.— Evidence of Consent of 
Creditors. 

R. S. C., Ord. LIIIb., r. 11. ( j) The consent of any creditor, 
whether in respect of a debt duo or presently due or a debt 
payable on a contingency or not ascertained or a claim admissible 
to proof iu a winding-up of the company may be evidenced in 
any manner which the Judge shall think reasonably sufficient 
having regard to the amount of his debt or claim and all the 
circumstauces of the case, 

A^ee Companies, Vol. IX., p. 165, Nos. 981-984. 


Hub-sect. 11. — Certiitcate before Hearing 
of Petition. 

R. S. C.. Ord. LIIIb., r. 11. (k) The petition shall not bo 
heard until the expiration of at least eight clear days from the 
filing of such certificate as is mentioned in paragraph (i) of this 
Rule. 

R. S. C., Ord. LIIIb., r. 11 (i).]— Hub-sect. 9, 

a7ite. 

The hearing.] — See Companies, Vol. IX., p. 166, 
Nos. 985-1000. 

The order.] — See Companies, Vol. IX., p. 166, 
Nos. 1001-1003. 

The approved minute.] — See Companies, Vol. 
IX., pp. 166, Nos. 1004 et seq. 


Hub-sect. 12. — Advertisement op Hearing. 

R. S. 0., Ord. LIIIb., r. 11. (D Before the hearing of the 
tition, notices stating the day on which the same is appointed 
be heard shall be published at such times and in such news- 



Part LXIII, — ^Proceedings under Shipowners’, etc., Act, 1906. 697 


papers as the Judge shall direct. Such notices may be in the 
Form No, 86 set out in Appendix L, with such variations as the 
circumstances of the case may require. 

Appendix L., Form No. 86 .] — See Yearly Supreme 
Court Practice. 

The hearing .] — See Companies, Vol. IX., pp. 166, 
Nos. 985 et aeq, 

Notice of ,] — See Companies, Vol. IX., 

p. 167, No. 1009. 


Sect. 12 . --ORDER SANCTIONING ISSUE OF SHARES 
AT DISCOUNT—DEUVERY OF OFHCE COPY 
TO REGISTRAR OF COMPANIES. 

R. S. C., Ord. LIIIb., r. 12. Unless In any particular case the 
Court shall otherwise direct every order sanctioning the issue 
of shares at a discount shall contain a direction that an office 
copy of such order shall bo delivered to the lieglstrar of Com- 
panies for registration within seven days from the date thereof 
or within such further or other time as the Court may allow 
and that the order shall not take effect till such office copy has 
been so delivered. 


Sect. 13.— APPUCATIONS FOR FACILITATING 
RECONSTOUenONS OR AMALGAMATIONS— 
FORM OF ORDER. 

R. S. C., Ord. LlIlB., r. 13. WlKTe an application is made 
under section 154 of the Act the order may be in the Form 
No. 37 set out in Appendix L, witli such vaiiations as the 
circumstances of the case may require. 


Reconstruction & amalgamation, generally, see 
Companies, Vol. X., pp. 1015, Nos. 7047 et aeq. 
Appendix L., Form No. 37 .] — See Yearly Supremo 
Court Practice. 

“ The Act — ^Meaning of .] — See Sect. 1, ante. 
Applications for facilitating reconstruction, etc., 
to be made by summons .] — See R. S. C., Ord. 

LIITb., r. 8 {h)y p. 694, ante. 


Sect. 14.— PROCEEDINGS IN DISTRICT 
REGISTRIES. 

R. S. C., Ord. LIIIB., r. 14. Wliere a matter is pending in a 
District Itegistry, affidavits shall be filed and proceedings shall 
be taken in such matter in the District Kcglstry. 

See, generally, R. S. C., Ord. XXXV., Part 
XXXVI., ante. 


Sect. 15 — APPEALS FROM INFERIOR COURTS. 

R. S. C., Ord; LIIlB., r. 15. Appeals from orders made under 
the Act by a County Court and appeals under sub-section 8 of 
section 3.50 of the Act shall be heard by a Divisional Court of 
the Chancery Division. Eules 7, 8, 10, 11, 12, 14, 16 and 17 
of Order LIX shall apply to such appeals the words " Office of 
the Registrar Companies Winding Up ” being deemed to be 
substituted in Rule 11 for tlic words “ (’rown Office Department 
I of the Central Office.” 

R. S. C., Ord. hlX,]—Sce Part LXXVIII., post. 

“ The Act ” — Meaning of.] — See Sect. 1, ante. 


Part LXIII. — Proceedings under Shipowners’ Negligence 


(Remedies) 

Sect. 1.— APPUCATIONS EX PARTE. 

R. S. C., Ord. Lllla,, r. 1. An application for an order for tlic 
detention of a ship pursuant to the provisions of the Sliip- 
owners’ Negligence (Remedies) Act, 1906, may be made ex parte 
to a Judge of the High Court of Justice in Chambers or else- 
where. ‘ 


Act, 1905. 


between A.B. ‘ " * Plaintiff 

and 

[C.D. and E.F,] the owners of tlic ship X Defendants (or 
as the ease, may he). 


Sect. 2.— NOTICE OF APPUCATION TO AGENT 
OR SOUCITOR OF OWNERS. 

R. S. C., Ord. LIIIO., r. 2. A person intending to apply for 
an order for detention shall, if the name and address of an agent 
in England for the owners of the ship, or of a solicitor in England 
authorised to act for the owners, agent, master, or consignee of 
the ship, are known to him, give to such agent, or solicitor, by 
post, telegram, or otherwise, such notice of the time and place 
at which the application for an order for detention is intended 
to be made as may be practicable in the circumstances of the 
case. Provided that the Judge to whom the application is 
made may in his discretion dispense with the necessity for such 
notice. 


Sect. 3.— AFFIDAVIT IN SUPPORT OF 
APPUCATION. 

R. S. C., Ord. LIllo., r. 3. Tlie application must be supported 
by an affidavit or affidavits intituled 

In the High Court of Justice 
[King’s Bench] Division 

In the Matter of tlie Shipowners’ Negligence (Remedies) Act, 
1906, 

and 


Sect. 4 — CONTENTS OF AFFIDAVITS. 

R. S. C., Ord. Line., r. 4. The affidavit or affidavits must 
state the grounds ou which the application is made and should 

(а) give the name of or otherwise identify the ship which It is 

sought to detain and 

(б) .‘.how that the owners of the ship are probably liable to pay 

damages in ro.spcct of personal injuries caused by the 
slilp or sustained on in or about the ship In a port or 
harbour in (ireat Britain or Northern Ireland in conse- 
<iuence of some wrongful act, neglect or default of the 
owners of the ship or the master, officers or crew thereof 
or of some other person in the employment of the 
owners of the ship or of some defect in the ship, its 
apparel or equipment, or 

(c) show that the applicant is an employer who has paid com- 

pensation or against whom a claim for compensation 
has been made tinder the Workmen’s Compensation 
Act, 1926, and who probably is or will become entitled 
to be indemnified by the owners of the ship under 
those Acts and 

(d) show where the ship is or probably may be found and that 

that place is a port or river in England or within tliree 
miles thereof 

(«) show that none of the owners reside within Great Britain 
or Northern Ireland. 

Workmen’s Compensation Acts .] — See Master 
& Servant, Vol. XXXIV., pp. 238 et aeq. 
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Sect. 6.— UNDERTAKING OR SECURTTY BY APPU> 
CANTS TO ABIDE BY (MtOERS AS TO DAMAGES 
AND COSTS. 

R. S. C., Ord. LIIIo., r. 5. The Judge may if he thinks fit 
before granting the appPcatlon require the applicant to give 
or procure an undertaking or security to abide by any order as 
to damages and costs which may thereafter be made in case 
the owner of the ship or any person affected by the order for 
detention shall sustain any damage by reason of the order which 
in the opinion of the Judge the applicant ought to pay. 


Sect. 6.-ORDER FOR DETENTION. 

R. S. C., Ord. Lnio., r. 6. An order for detention should 
unless the Judge think fit to dispense with this requirement 
specify the amount for which security shall bo given, and may 
be according to the form No. 76 or No. 77 in Appendix K or 
such other form as the Judge shall think fit. It shall state the 
name and address of the applicant's solicitor or of the applicant 
if he does not attend by a solicitor. It shall be issued in tripli- 
cate ; one copy shall be delivered to the applicant, and the 
other two copies to the officer named by the Judge ; and one 
of such last-mentioned copies shall be delivered by the officer 
to the person who is at the time of the execution of the order 
apparently in charge of the ship, or shall be nailed or affixed 
on the main mast or on the single mast of the ship ; and the 
other copy shall be retained by the officer. 

r. 7. The order for detention may be 

directed to the Admiralty Marshal or to a Collector or Officer of 
Customs or such other officer as the Judge shall tliink fit. 

Appendix K., Poms 76 & 'll.}— See Yearly 
Supreme Court Practice. 

Fom of security to avoid detention or obtain 
release .] — See Sect. 8, •poet. 

Rescission of order .] — See Sects. 9 & 10, post. 


Sect. 7.— UNDERTAKING BY SOUCITOR FOR 
OWNERS, AGENT. ETC., TO PUT IN OR GIVE 
SECURITY. 

R. S. C., Ord. LIIIo., r. 8. If a solicitor in England represents 
that he Is authorised to act for the owners, agent, master, or 
consignee of the ship, and signs an undertaking which may be 
in the form No. 78 In Appendix K, to put in or give security for 
an amount amreed on between the parties or fixed by the Judge, 
then, on such undertaking being signed and allowed to the 
applicant or his solicitor or filed in Court— 

(i) the Judge may In his discretion refuse to make an order 
for detention ; or 

(11) If an order for detention has been made, but not executed, 
the Judge may rescind it ; or 

(ill) if an order for detention has been made and executed, 
the Judge may make an order of release in accordance 
with Eule 11 of this Order. 

A solicitor who fails to put In or give security in pursuance of 
his undertaking to do so shall be liable to attachment. 

Appendix K., Form No. 78.]— Yearly 
Supreme Court Practice. 

R. S. C., Ord. LIIIc.^ r. 11 .] — See Sect. 10, post 


Sect. 8.— FORM OF SECURITY TO AVOID 
DETENTION OR OBTAIN RELEASE. 

R. 6. C., Ord. Lino., r. 9. Security to avoid detention or 
obtain the release of the ship may be given by payment into 


Court or by undertaking or bond as the Judge ehall direct. 
When leourity is given by bond it may be In such one of the 
forms Nos. 79 and 80 In Appendix K. 

Appendix K., Forms Nos. 79 & 80.]— jSss Yearly 
Supreme Court Practice. 


Sect. 9.— RESCISSION OF ORDER FOR DETENTION. 

R. S. C., Ord. LIIIo., r. 10. The Judge may at any time on 
good cause shown rescind any order for detention made by him. 


Sect. 10.— ORDER FOR RELEASE OF SfflP. 

Sub-sect. 1.— In General. 

R. S. C., Ord. LIIIo., r. 11. If the Judge rescinds any order 
for detention, or is satisfied that satisfaction has been made, 
or when security has been given and approved, or in any other 
case if the applicant so requires, the Judge make an order 
which may be in the form No. 81 In Appendix K, directed to the 
officer named in the order for detention, authorising and directing 
him to release the ship forthwith. Such order for release may 
be made conditional on the payment of nil or any part of the 
costs, charges, and expense.s of the application and orders for 
detention and release of and attending the detention custody 
and release of the ship. 

Appendix K., Form No. 81 .] — See Yearly 
Supreme Court Practice. 


Sub-sect. 2. — On Production of Appiacant’s 
Consent or that op his Solicitor. 

R. S. C., Ord. LIIIo., r. 12. On production at any time to a 
Judge or a Master or a District Registrar of a consent signed 
by the applicant’s solicitor or by the applicant if he is not 
represented by a solicitor to the release of the ship uncon- 
ditionally or subject to specified conditions the Judge or Master 
may make an order for such release either unconditionally or 
subject to the specified conditions and may in such order deal 
with the costs charges and expenses referred to in Rule 11. 


Sect. 11.— RELEASE OF SHIP WITHOUT ORDER 
FOR RELEASE. 

R. S. C., Ord. LIIIo.. r. 18. On production to the Admiralty 
Marshal or to the Collector or Officer of Customs to whom the 
order for detention is directed of a consent in writing signed 
by the applicant's solicitor or by the applicant If he is not 
represented by a solicitor and witnessed by a witness whose 
name and address and description Is given consenting to the 
unconditional release of the ship the said Admiralty Marshal 
or Collector or Officer of Customs if It appear to him that the 
matter Is urgent may release the ship without waiting for any 
order for release. 


Sect. 12.-COSTS, CHARGES AND EXPENSES. 

R. S. 0., Ord. LlUo., r. 14. The costs charges and expenses 
of the application and order for detention and for release and of 
and attending the detention custody and release of the ship 
shall he in the discretion of the Judge and may in either order 
be made costs in the cause or otherwiBe dealt with as the Judge 
shall think fit. 
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Part LXIV. — Landlord and Tenant Act, 1927. 


Sect. l.—IN G£N£RAlr-INT£RIl(£TAn^ 

R. S. C., Ord. LIIId., r. 28. In this Order — 

. the " Act means the Landlord and Tenant Act, 1927. 
\b) ** Master ” Includes a District Registrar, 
c) “ Matter ’* includes any claim, application or matter. 

;(i> ** Referee *' means one of the panel of referees appointed 
under the Act. 


Sect. 2. — ^THE CLAIM. 

R. 8. C., Ord. LIIlD., r. 1. (1) A claim under the Act for 
compensation In resjiect of any improvement or for goodwill 
or by a mesne landlord under section 8 (1) of the Act shall be 
made in writing signed by the claimant, his solicitor or agent, 
and shall state the name and address of the claimant and of the 
landlord against whom the claim is made, and shall contain — 

(rt) a description of the holding in respect of which the claim 
arises and of the trade or business carried on upon the 
holding ; 

(b) a concise statement of the nature of the claim ; 

<c) if the claim arises in respect of an Improvement, par- 
ticulars of the Improvement including the date whereon 
the improvement was completed ana the cost thereof ; 
and 

(d) if compensation is claimed, a statement of the amount 
claimed. 

(2) Any claim by a mesne landlord under section 8 (1) of the 
Act shall be made and the document shall be served at least two 
months before the termination of his tenancy and in accordance 
with section 23 of the Act. 

See Supp., Landlord & Tenant, VoL XXXI., 
Supp., Part IX., Sect. 5. 


Sect. 3.-~WHEN PROCEEDINGS COMMENCED BY 
ORIGINATING SUMMONS. 

R. S. 0., Ord. LIIlD., r. 2. Where before commencing pro- 
ceedings in the County Court the claimant or applicant and all 
persons affected agree that any matter under the Act shall be 
heard by the High Court, the proceedings in the High Court 
shall be commenced by an originating summons to which no 
appearance need be entered. 

' Originating summons.’’] — See Sect, 5, sub- 
sect. 1, post. 


Sect. 4.— TRANSFER OF PROCEEDINGS 
COMMENCED IN COUNTY COURT. 

R. S. C., Ord. LlllD., r. 8. An application for the transfer to 
the High Court of proceedings commenced in a County Court 
shall be made within ten days from tlie date when the County 
Court summons is served upon the defendant or respondent, 
but it may be made at any later date or at any time if the Master 
to whom it 1b made thinks it ought to be entertained at such 
date or time. 

r. 4. Where any matter under the Act 

is transferred from the County Court to the High Court, no 
appearance need be entered in tno High Court, but any claimant 
or applicant or any other party to the proceedings desirous of 
earring on the proceedings in the High Court may Issue and 
serve a summons for directions. 


Sect. 6.— THE SUMMONS. 

Sub-sect, 1. — In General — Issue op 
Summons, How Entitled, etc, 

R. S. 0., Ord. LIIId., r. 6. (1) The originating summons and 
the summons for directions respectively referred to in Rules 2 
and 4 are hereinafter referred to as “ the summons.*’ 

(2) An originating summons under Rule 2 shall be deemed to 
be a summons for directions under the Act. 


(3) The summons shall be Issued out of the King s i^nch 
Division of the High Court and shall be returnable before a Judge 
of that Court and (subject to any modification which may be 
appropriate) shall be intituled as follows : — 

In the High Court of Justice, 

King's Bench Division. 

In the matter of the Landlord and Tenant Act, 1927. 
(Transferred from the County Court of 
holden at .) 

Between A. B„ Applicant, 
and 

C. D., Respondent. 


Sub-sect. 2. — Date when Betubnable and 
T o Whom Addressed. 

R. S. C., Ord. LIIId., r. 6. (1) The summons shall be return- 

able at a date that will allow at least fourteen days to elapse 
between the date of the service thereof and the return day. 

(2) It shall be addressed to and served on the respondent and 
all persons affected or interested or required by the Act to be 
served. 


Sub-sect. 3. — Contents op. 

R. S. C., Ord. LIIlD., r. 7. The summons shall state in a 
concise form the nature of the claim or application or the matter 
to be determined and shall define the premises or holding in 
respect of which the claim arises and the trade or business carried 
on thereat, and, if the claim is In respect of an improvement, 
shall give particulars of the improvement, and if the claim or 
application is for the payment of compensation or other payment 
in money, shah also state the amount claimed. 


Sect. 6.— SERVICE OF COPY OF SUMMONS, ETC, 
BY MESNE LANDLORD ON IMMEDIATE LAND- 
LORD — APPUCATION FOR DIRECTIONS BY 
SUPERIOR LANDLORD. 

' R. S. C., Ord. LIIId., r. 8. (1) Where any summons notice or 
document relating to any claim has been served on or sent to a 
mesne landlord, he shall forthwith serve on his immediate land- 
lord in the manner prescribed by section 23 of the Act a copy 
of the summons notice or document, together with a notice in 
writing stating the date when the summons notice or document 
was served on or sent to such mesne landlord, and if the im- 
mediate landlord be himself a mesne landlord whose immediate 
landlord may be affected by the proceedings, he shall forthwith 
on receipt of the copy of the summons notice or document serve 
on his immediate landlord a similar copy and notice, and so on 
from landlord to landlord. 

(2) A superior landlord upon whom a copy of any summons 
notice or document has been served In pursuance of the Act or 
of this Rule may apply to the Judge for directions In any pro- 
ceedings under the Act or this Order, and the Judge may If it 
appears desirable to do so give leave to such superior landlord 
to appear in or to be added as a party to any such proceedings 
and to take such part therein as may be just, and may generally 
direct such proceedings to be taken or amendments to be made 
and give such directions as he may think proper. 


■ Sect. 7.~-MATTER DISPOSED OF OR^REFERRED 
FOR INQUIRY ON HEARING OF SUMMONS. 

R. 8. 0., Ord. LIIId., r. 0. On the hearing of the summons 
the Judge may deal with and dispose of the matter, or he mav 
on the application of any party thereto or without any such 
application order the matter to be referred for inquiry and report 
to such one of the panel of referees as he may select and may 
give such directions as may be necessary or proper. 
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Sect. 8.— ADJOURNMENT OF FURTHER CON- 
SIDERATION OF SUMMONS WHERE CLAIM 
REFERRED. 

R. S. C., Ord. LIIId,, r. 10. If the Jadge refers the cla!m» 
applicfttion or matter to one of the panel of referees, he may 
adjourn the further consideration of the summons before him 
until after the report is made, with liberty to apply to him In 
the meantime. 


Sect. 13.--ADJOURNMENT BY JUDGE FOR HEAR- 
ING AND DETERMINING MATTER IN COURT. 

I R. S. C.» Ord. LIIId., r. 16. On the hearing of the summons 
or on any adjournment or further consideration thereof the 
Judge may, and before finally determining the matter shall 
adjourn the matter to be heard and determined by him in Court, 
and may fix a day and time for the hearing. 


Sect. 9.~-^REFERENCE TO ARBITRATION UNDER 
ARBITRATION ACT, 1889. 


R. S. C., Ort. LIIIp., r. 11. On the hearing of the summons 
adjourned hearing or further consideration thereof, 
the Judge may, with the consent of the parties, refer the matter 
to arbitration under the Arbitration Act, 1880, and if he does 
BO, the arbitration shall be deemed to be an arbitration by 
agreement under that Act and the Arbitrator shall deal with 
**^{0 of the hole matter and make an award thereon 

under the Art originally referred to him by agreement 


Sect. 14.— CONSIDERATION OF REPORT, HEARING 
OF PARTIES, ETC., ON HEARING OF FURTHER 
CONSIDERATION. 


R. S. C., Ord. LIIId., r. 17. On the hearing of the further 
consideration, the Judge shall consider the report and hear the 
parties or their representatives, and may adopt the report 
wholly or partly or may vary the same or refer it back to the 
same or any other referee for rehearing or further hearing with 
such directions as he niay think fit and adjourn the matter lor 
further consideration. 


Sect. 10.— INQUIRY BY REFEREE— APPUCATION 
OF R. S. C., ORD. XXXVI. 


I'lJlO-j 12. Where the matter Is referred to 
u t referees for inquiry and report, the referee 
j inquiry and hear the parties or their representatives 

and EiUes 48, 40, 52 and 53 of Order XXXVr! shall apply 


Sect. 16.— ORDER OR DIRECnONS ON HEARING 
OF FURTHER CONSIDERATION OR ADJOURN- 
MENT. 


R. S. C., Ord. LIIId., r. 18. (1) On the hearing of the further 
consideration or an adjournment thereof, the Judge shall hear 
and determine the matter and make such order or give such 
directions as he shall think fit. 

(2) The Judge’s decision shall be embodied in an order and if 
he directs payment of any sum or costs he may direct judgment 
to bo entered for the same and if he does so judgment shall be 
entered accordingly. 


Sect. 11.— REFEREE’S FEES AND EXPENSES. 

13. The fees payable <o the referee 
and the amount (if any) to be paid to him for expenses shall be 
in the discretion of the Judge, who may fix the amount thereof 
or the rate at which they shall be paid when the order for 
reference is made or at any later stage of the proceedings. 

TT ;; r. 14. (l) As soon as the report Is 

X® referee shall give notice that it Is so to the parties, and 
BhalJ state in the notice the amount of his fees and expenses. 

(2) The amount so stated, if not already fixed by the Judge, 
inay be agreed to by all parties, and in default of agreement 
shall be fixed by the Judge before payment. 

(3) When the amount so fixed or agreed has been paid to the 
referee by the parties or one or other of them, the referee shall 
forthwith fije the report in the High Court and give notice to 
the parties that he has done so. 

4 report to be filed notwithstand- 

ing that the fees and expenses have not been paid, if provision 
has been made for them to his satisfaction. 


also, R. S. C., Ord. LIIId., r. 17, infra. 


Sect. 12.— APPUCATION TO APPOINT DAY FOR 
HEARING WHEN REPORT OF REFEREE FILED 
—NOTICE OF APPOINTED DAY. 

report of the 
^^y the matter may apply 

appoint a day for the hearing of the 
further consideration or any adjourned consideration of the 
summons, and on the day being so fixed the party obtaining 
shall forthwith give notice thereof to the other 

notice, and the day 

fixed must be such as to allow of such notice being given. 


Sect. 16.— CERTIFICATE AS TO IMPROVEMENTS. 

R. S. C., Ord. LIIId., r. 19. Any eertifleato under section 8 
of the Act shall be drawn up in the form of an order and shall 
state that the Judge, after hearing the parties or their repre- 
sentatives, certifies that the Improvement particulars of which 
are to be stated In the certificate is a proper improvement. 


Sect. 17.— COSTS. 

R, S. C,, Ord. LIIId., r. 20. The costs of all the proceedings 
including the remuneration and expenses paid or to be paid 
to the referee shall be in the discretion of the Judge who may 
direct how and by and to whom the same shall be paid. 

See, also, R. S. C., Ord. LIIId., rr. 13, 14, supra. 


Sect. 18.— APPUCATIONS BY PARTIES TO 
SUMMONSES OR PERSONS INTERESTED. 

R. S. C., Ord. LIIId., r. 21. Any party to the summons or 
any person having an interest In the matter or affected thereby 
shall be at liberty at any time to apply to the Judge for any 
order or direction which may be necessary or desirable or to be 
added as a party to the summons. 


Sect. 19.— APPEALS. 

R. S. C., Ord. LIIId., r. 22. Any direction decision determina- 
tion or order of a Judge under the Act or this Order shall bo 
subject to appeal. 

See, generally, R. S. C., Ord. LVIII., Part 
LXXVII., post. 
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Part LXV. — Applications and Proceedings at Chambers. 


Sect. 1.— GENERALLY. 

Sub-sect. 1. — ^Application by Summons 

WHERE NOT MADE Ex PARTE. 

R. S. C., Opd. LIV., r. 1. Every application at chambers not 
made ex parte shall be made by summons. 

piew Procedure List, see Part xciv., postj 

Form & Issue of originating summons .] — See 

Sect. 1, sub-sect. 4, post. 


Sub-sect. 2. — Applications Ex Parte. 

R. S. C., Ord. LIV., r. 2. Every application for payment or 
transfer out of Court made ex parte, and every other application 
made ex parte In which the Judge or proper officer shall think fit 
so to require, shall be made by summons. 


Sub-sect. 3. — Alteration of Summonses. 

R. S. C., Ord. LTV., r. 3. Summonses shall not be altered after 
they are scaled except upon application at chambers. 


Sub-sect. 4. — Form and Issue of Originating 
Summons. 

R. S. C., Ord. LIV., r. 4B. An originating summons shall be in 
the Form No. lA or B, Appendix K., or in the Form G. or H., 
Appendix K., to these Rules, with such variations as circumstances 
may require. It shall be prepared by the applicant or his solicitor, 
and shall be scaled in the central office, or in Probate matters in 
the Probate Registry, or in Admiralty matters in the Admiralty 
Registry, and when so sealed shall be deemed to be Issued. The 
person obtaining the summons shall leave at the central office, 
Probate Registry, or Admiralty Registry, as the case may be, a 
copy thereof, which shall be filed and stamped in the manner 
required by law. In Probate and Admiralty matters the signa- 
ture of the President shall be deemed to be equivalent to sealing. 

“ Originating summons ’’ — Definition of.] — See 
R. S. C., Ord. LXXI., r. 1a, p. 259, ante, 

Whether “ action.”] — See Action, Vol. I., 

pp. 6, 6, Nos. 12-16. 

Issue, etc., in King’s Bench & Probate, Divorce 
& Admiralty Divisions,]— R. S. C., Ord. LIV., 
r. 11, p. 703, post. 

Indorsement of address.] — See R. 8. C., Ord. IV., 
r. 4, p. 302, ante. 

Assignment to judges in Chancery Division.] — 

See R. S. C., Ord. V., r. 9, p. 303, ante. 

Service.]— R. S. C., Ord. LXVII., rr. 6, 6, 
Part LXXXVIII., post; Ords. IX. X. & XI., 
pp. 312, 329, 338, ante. 

Amendment.]— /See R. S. 0., Ord. XXVIII.; 

Pleading, p. 92. 


Sub-sect. 5. — ^Appearance to Originating 
Summons. 

R. S. C., Ord. LIV., r. 4c. The parties served with an originating 
summons shall, except as hereinafter provided, before they arc 
heard, enter appearances at the central office, or In Probate matters 
at the Probate Registry, or in Admiralty matters at the Admiralty 
Registry, and give notice thereof. A party so served may appear 
at any time before the hearing of the summons. If he appears 
at any time after the time limited by the summons for appearance 
he shall not, unless the Court or a Judge shall otherwise order, be 
entitled to any further time for any purpose, than if he had appeared 
according to the summons. 

Appearance, generally, see R. S. C., Ord. XII., 
Part XIV., ante. 


Sub-sect. 0. — ^Attendance under Originating 
Summons. 

R. S. C., Ord. LIV., r. 4 d. The day and hour for attendance 
under an originating summons to which an appearance is required 
to be entered shaU, after apr^arance, be fixed by notice, sealed 
with the seal of the central office in the case of a summons issued 
In the Xing's Bench Division, or of the chambers of the Judge 
to whom such summons is assigned in the case of a summons issued 
in the Chancery Division, or of the Probate Registry in the case 
of Probate matters, or of the Admiralty Registry in the case of 
Admiralty matters. Such notice shall be in Form No. iF, 
Appendix K. The notice shall be served on the defendant or 
respondent by delivering a copy thereof at the address for service 
named in the memorandum of appearance of such defendant or 
respondent not less than four clear days before the return day. 
The day and hour for the hearing ol an ex parte summons shall 
in the Chancery Division be fixed at the chambers of the Judge 
to whom the matter is assigned on production of the originating 
summons. 

Appendix K., Form No. If.] — See Yearly 

Supremo Court Practice. 


Sub-sect. 7. — Service of Summons Not Being 
Originating Summons to which Appear- 
ance Necessary. 

R.S. C.,Ord.LrV.,r. 4 e. Every summons, not being an originat- 
ing summons to which an appearance is required to be entered, 
shall be served two clear days before the retiu*n thereof, unless in 
any case it shall be otherwise ordered. Provided that in case of 
summonses for time only, the summons may be served on the day 
previous to the return thereof. 

Form & issue of originating summons .] — See 
Sect. 1, sub-sect. 4, ante. 

Service, generally .] — See R. S. C., Ords. IX., X. 
& XI., Parts XI., XII., XIII., ante. 

Service of ordinary summons .] — See R. S. C., 
Ord. LXVII., Part LXXXVIII., post. 

Service of summons in Probate action — ^Not 
affected by rule.] — See Executors & Adminis- 
trators, Vol. XXIII., p. 278, No. 3431. 


Sub-sect. 8. — ^When Appearance Not 
Required. 

R. S. C., Ord. LIV., r. 4r. A respondent to an originating 
summons — 

(1) under the Solicitors Act, 1843 ; 

(2) for solicitor to deliver i/apers or a cash account or securities 

or to pay money ; 

(3) under the Arbitration Act, 1889 ; 

(4) under Order LVII., Rule 1, for interpleader relief ; 

(5) under Order LXI., Rule 27, to enter memorandum of 

satisfaction ; 

(0) relating to parliamentary or municipal elections petitions ; 

(7) (Rei'oked by R. S. C. {Companies), 1929, r. 1.) 

(8) for relief under Bills of Sale Act, 1882, by grantor of bill 

of sale ; 

(9) under section 17 of the Married Women’s Property Act, 

1882; 

(10) in Probate matters (where there is no pending cause or 

matter) relating to — 

(a) acceptance of foreign sureties ; 

(h) applications for grant notwithstanding caveat ; 

(c) leave to withdraw caveat after warning ; 

(11) under sections 17 or 19 of the County Courts Act, 1919, 

or under Rules 12o or 12D of this Order ; 

(12) under Order XLII., Rule 24 a; 

shall not be required to enter an appearance. 

Solicitors Act, 1843 — ^Applications under, for 
taxation &; delivery of bills of costs, etc.]— /See 
R. S. C., Ord. LV., r. 2 (15), Part LXXI., Sect. 1, 
sub-sect. 3, post, 

Bill of costs .] — See SouerroRS, Vol. 

XLII., pp. 134, Nos. 1289 et eeq. 
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Sect, 1. — Generally : Svb-secta, 8, 9, 10, 11, 12, 18 
14 <fer 16. 2 : Sub-ae cts, 1, 2, 8 <fe 4.] 

Taxation of costs.] — See SoLicrroBS, Vol 

XLII., pp. 169, Nos. 1696 et aeq. 

Arbitration Act, 1889.] — See Abbitration, Vol 
II., pp. 313 et aeq. 

R. S. C., Ord. LVIL, r. 1.}—See Part LXXVI.; 
post. 

R. S. C., Ord. LXI., r. 27.]— Part LXXXI., 
Sect. 19, sub-sect. 2, post. 

Parliamentary or Municipal Election Petitions. 
— See Elections, Vol. XX., pp. 149 et aeq. 

Bills of Sale Act, 1882.]— §€6 R. S. 0., Ord. 
LXI., rr. 26-27, Part LXXXI., Sect. 19, poet; 
Bills of Sale, Vol. VII., pp. 131, Nos. 743 et aeq. 

Married Women’s Property Act, 1882, s. 17.]— 
See Husband & Wife, Vol. XXVII., pp. 260-261, 
Nos. 2296-2303. 

Practice of Probate Division.] — See Executors 
& Administrators, Vol. XXIII., pp. 276, Nos. 
3386 et aeq. 

County Courts Act, 1919, ss. 17, 19.]— .See 
R. S. C., Ord. LIV., rr. 12c, 12d, p. 704, post; & 
generally, County Courts, Vol. XIII., pp. 448, 
Nos. 1 et aeq. 

R* S. C., Ord. XLII., r. 24a.] — See p. 635, ante. 


Sub-sect. 9. — ^Failure to Attend Summons. 

R. S. C., Ord. UtV., r. 5. Where any of the parties to a summons 
fail to attend, whether upon the return of the summons, or at any 
time appointed for the consideration or further consideration of the 
matter, the Judge may proceed ex parte, if, considering the nature 
of the case, he thinks it expedient so to do ; no affidavit of non- 
attendance shall be required or allowed, but the Judge may 
require such evidence of service as he may think just. 

Affidavit of service.]— R. S. C., Ord. LXVII., 
r. 9, Part LXXXVIII., Sect. 9, post. 


Sub-sect. 10. — Re-hearing where Party 
Fails to Attend. 

R. S. C., Ord. LIV., r, 6. Where the Judge has proceeded ex 
parte, such proceeding shall not in any manner be reconsidered in 
the Judge's chambers, unless the Judge shafl be satisfied that the 
party falling to attend was not guilty of wilful delay or negligence : 
and in such case the costs occasioned by his non-attendance shall 
be in the discretion of tlie J udge. who may fix the same at the time, 
and direct them to bo paid by the party or his solicitor before he 
shall be permitted to have such proceeding reconsidered, or make 
such other order as to such costs as he may think just. 

Re-hearing, generally.] — See Part LXXVII., 

Sect. 2, post. 

Correction of clerical errors, etc., in Judgments or 
orders.)— R. S. C., Ord. XXVIII., r. 11, 
Part XXIV., Sect. 2, ante. 

2988. Case struck out for non-attendance — 
Order drawn up.] — Where a summons or case is 
not heard, but is merely struck out for non-attend- 
ance of a party, the court may afterwards, if it 
thinks fit, hear or entertain it, even though the 
order dismissing it has been drawn up. Secus, 
if there has been a hearing. — Rackham v. Tabrum 
(1923), 129 L. T. 24 ; 39 T. L. R. 380 ; 87 J. P. Jo. 
263. 


Sub-sect. 11. — ^Payment of Costs by Party 
Failing to Attend, Where Application 
Not Proceeded With. 


R. S. C.. O^. LTV., r. 7. Where a proceeding in chambers falls 
by reawn of the non-attendance of any party, and the Judge does 
not think it expedient to proceed ex parte, the Judge may order 
such an a^u^ of costs (if any) as he shall think reasonabie to be 
personafiy** attending by the absent party or by bis solicitor 


Costs occasioned by non-attendance — Attendance 
adjourned without useful progress being made.}— 

See R. S. 0., Ord. LXV., r. 27 (13), Part LXXXVI., 
Sect. 28, sub-sect. 15, J., post. 


Sub-sect. 12. — ^Adjournment of Summons. 

R. S. C., Ord. LIV., r. 8. Where matters in respect of which 
summonses have been issued are not disposed of npon the return 
of the summons, the parties shall attend from time to time without 
further summons, at such time or times as may be appointed for the 
consideration, or further consideration of the matter. 


Sub-sect. 13. — Matters Included in Applica- 
tion ; Adjournment into Court and into 
Chambers. 

R. S. C., Ord. LIV., r. 0. In every cause or matter where any 
party tliercto makes any application at chambers, either bv way 
of summons or otherwise, he shall bo at liberty to include in one 
and the same application all matters unon which he then desires 
the order or directions of the Court or J udge ; and upon the hearing 
of such application it shall be lawful for the Court or Judge to make 
any order and give any directions relative to or consequential on 
the matter of such application as may be just ; any such application 
may, if the Judge thinks fit, be adjourned from chambers into 
Court, or from Court into chambers. 

Nature of adjournment.] — See Part LXXI., Sect. 
16, sub-sect. 1, post. 

Adjournment from master to Judge — Before 
master’s order passed & entered.] — See Part 
LXXVII., Sect. 2, sub-sect. 2, post. 

Chancery Division.] — See R. S. 0., Ord. 

LV., r. 16, Part LXXI., Sect. 16, sub-sect. 1, post. 

2980. Adjournment into court — Discretion of 
Judge.] — It is in the discretion of the judge to hear 
matters in chambers, or to adjourn them into court. 
— Be Agriculturist Cattle Insurance Co. ; 
Be Joint Stock Companies Winding-up Acts 
(1863), 3 De G. J. & Sm. 426 ; 11 W. R. 330, 386 ; 
46 E. R. 699, C. A. 

2990. Time for application.] — A request to 

adjourn a summons into court should be made 
before the hearing of the summons by the judge 
in chambers has begun. — Holloway v. Cheston 
(1881), 19 Ch. D. 616 ; 61 L. J. Ch. 208 ; 30 W. R. 
120 . 

2991. Objection to Jurisdiction.] — An objec- 

tion to the jurisdiction upon an originating 
summons having been taken by defts. for the first 
time after the hearing of the summons had been 
adjourned into court : — Held : the objection ought 
to have been taken in chambers, &, though the 
objection was good, & the summons must be 
dismissed with costs, defts. could not be allowed 
the costs of the adjournment into court. — Be 
Davies, Davies v. Davies (1888), 38 Ch. D. 210 ; 
57 L. J. Ch. 759 ; 68 L. T. 312 ; 36 W. R. 587. 


Sub-sect. 14. — Disposal of Application by 
Master, Registrar, or Taxing Master, 
On Behalf op Any Other Master, etc. 

R. S. C., Ord. LIV., r. 9a. la any cause or matter on the applica- 
tion of any party thereto, any Master of the Supremo Court, 
Registrar, or Taxing Master may, and if the circumstances require 
it shall, hear and dfspose of any aj)pIlcation therein on behalf of 
any other Master, Ri^strar, or Taxing Master respectively by 
whom the application would otherwise have been heara ; and any 
taxing officer may tax costs under Order XIV, of the Rules of the 
Supreme Court or other short bills of costs In all causes and matters, 
whether assigned for taxation to him or to any other taxing officer. 


R. S. C., Ord. XrV.] — See Part IV., Sect. 6, sub- 
sect. 8, anic. 

Costs, generally .) — See R. S. C., Ord. LXV., 
»art LXXXVI., post. 
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Sub-shot. 15. — ^Foeh of Suhmons Othbr than 

OBIGINATINa SUBIMONS. 

R. S. C., Ord. LIV.. r. 10. A Bummons other than an originating 
Bummpne shall be in the Form No. 1 In Appendix K., with such 
yariatlpns as circumstances may require, and shall be addressed 
to all the persons on whom it is to be served. 

Appendix K., Form No. 1 .] — See Yearly Supreme 
Court Practice. 

Form de Issue of originating summons .] — See 
R. S. 0., Ord. LIV., r. 4b, p. 701, ante. 

In King’s Bench & Probate, Divorce & 

Admiralty Dlvislons.J—.S'ce R. 8. C., Ord. LIV., 
r. 11, infra. 


Sect. 2.— KING’S BENCH AND PROBATE, DIVORCE 
AND ADMIRALTY DIVISIONS. 

Sub-sect. 1. — Originating Summons — Issue, 
Copy for P’hjng, etc. 

R. S. C., Ord. LIV., r. 11, In all cases of applications originating 
In chambers, a summons shall be prepared by the appUcant or his 
solicitor, and shall be sealed in the central office, and in Admiralty 
actions in Admiralty registry, and when so sealed shall be 
deemed to be issued. The person obtaining a summons shall leave 
at the central office or Admiralty registry, as the case may be, a 
copy thereof, which shall be filed, and stamped in the manner 
required by law. 

Forms—Appendlx K., Nos. 1a, 1b, lc.}—See 
Yearly Supreme Court Practice. 


Sub-sect. 2. — Jurisdiction of Masters and 
Registrars. 

R. S. C., prd. LIV., r. 12. In the King’s Bench Division a Master, 
and in the Probate Divorce and Admiralty Division a Registrar, 
may transact all such business and exercise all such authority and 
jurisdiction in respect of the same as under the Act or these Rules 
may be transacted or exercised by a Judge at chambers, except 
in respect of the following proceedings and matters ; tliat is to 
say : — 

(а) All matters relating to criminal proceedings or to the liberty 

of the subject ; 

(б) Granting leave for service out of the jurisdiction of a writ, 

or notice of a writ of summons ; 

(c) Appeals from District Registrars ; 

(d) Prohibitions; 

(e) Injunctions and other orders under section 45 of the Act 

other than orders for the appointment of receivers by 
way of equitable execution and injunctions so far, and 
BO far only, as the same are ancillary or incidental to 
equitable execution and charging orders ; 

( / ) Reviewing taxation of costs ; 

(ff) Acknowledgments of married women or applications to 
dispense with the concurrence of a husband In a dis- 
position by a married woman. 

o* Judicature (Consolidation) Act, 1926, S. 46. 

(1) The High Court may grant a mandamus or an injunction or 
appoint a receiver by an interlocutory order in all cases in which 
it appears to the court to be just or convenient so to do. 

(2) Any such order may be made either unconditionally or on 
such terms and conditions as the court thinks just. 

(3) If, whether before, or at, or after the hearing of any cause 
or matter, an application is made for an injunction to prevent 
any threatened or apprehended waste or trespass, the injunction 
may be granted, If the court thinks fit, whether the person against 
whom the injunction is sought is or is not in possession under any 
claim of title or otherwise, or (if out of possession) does or does 
not claim a right to do the act sought to be restrained under any 
colour of title, and whether the estates claimed by both or by either 
of the parties are legal or equitable. 

S. 61. (1) A judge of the High Court may, subject to rules of 
court, exercise in court or in chambers ail or any part of the juris- 
diction vested in the High Court, in all such causes and matters 
and in all such proceedings in any causes or matters as might 
formerly have been heard in court or In chambers respectively 
by a slnrfe Judge of any of the courts whose jurisdiction is vested 
m the High Court, or as may be directed or authorised to be so 
heard by rules of Court, ot by or in pursuance of any Act passed 


after the commencement of the Act of 1873, and for the time 
being In force. 

Jurisdiction of masters.] — See Courts, Vol. 
XVI., pp, 180, Nos. 866 et aeq.; Husband & Wife, 
Vol. XXVII., p. 260, Nos. 2297-2209. 

New Procedure List.]— fi'ce R. S. O., Ord. 

XXXVIIlA., r. 13, Part XOIV., poet 
Exercise by masters of Jurisdiction conferred 
upon court or Judge — ^Arbitration Act, 1889, or 
County Courts Act, 1919.] — See Sub-sect. 3, post. 
Applications for issue of commission to examine 
witnesses — Under County Courts Act, 1919, s. 17.] 
— See Sub-sect. 6, post. 

Applications for set-off — Under County Courts 
Act, 1919, s. 19.] — See Sub-sect. 6, post. 

Reference by master to Judge.] — See R. S. C., 
Ord. LIV., r. 20, p. 704, post. 

Appeals from master, etc.] — See R. S. C., Ord. 
LIV., rr. 21-24, pp. 704 ei seq,^ post. 

Powers of single judge in court & in chambers.] — 
See Supreme Court of Judicature Act, 1926, 
s. 61 (1), supra; Courts, Vol. XVI., pp. 177, 
Nos. 829 et seq. 

Appeals from District Registrars.] — See R. S. C., 
Ord. XXXV., rr. 9-12, p. 529, ante. 

Costs.]— See B. 8. C., Ord. LXV., r. 27 (26), 
Part LXXXVI., Sect. 28, sub-sect. 16, V., post. 
Acknowledgments of married women.] — See, 
now, Law of Property Act, 1925, s. 167, infra. 


Sub-sect. 3. — Exercise by Masters of Juris- 
diction Conferred Upon Court by Arbi- 
tration Act, 1889, and County Courts 
Acjt, 1919. 

R. S. C., Ord. LIV., r. 12A. A Master of the Supreme Court may 
exercise all the juri^ictiou and powers cx)nferred upon the Court 
or a Judge by the Arbitration Act, 1889, or the County Courts Act, 
1019. 


Sub-sect. 4. — Dispensing with Husband’s Con- 
currence IN Dispositions of Property by 
Married Women. 

R. S. C., Ord. LIV., r. 12B. Applications for Orders under 3 & 4 
Will. IV. c. 74 8. 91, or 20 & 21 Viet. c. 57, s. 2, to dispense with the 
concurrence or a husband in a disposition of property by a married 
woman, shall be heard by a Judge of the King’s Bench Division 
sitting at chambers, and shall be made In the first instance ex parte, 
but subject to any direction by the Judge as to notice or otherwise. 

Law of Property Act, 1926 (c. 20), s. 167, (1) Every disposition 
(including a dUsclainn'r) of real or personal proj^ty or any Interest 
therein which a married woman is under the Fines and Recoveries 
Act, 1833, or the Married Women’s Reversionary Interests Act, 
1857, or any other enactment authorised to make by deed acknow- 
ledged in the manner proscribed by any such Act as amended by 
any subsequent enactment, shall, from the date of execution of 
the deed of disposition, bo effectual if made by her with the con- 
currence of her husband, but without acknowledgment. 

(2) The separate examination of a married woman shall not 
bo necessary as a preliminary to any order of the court directing 
payment or transfer of any money or property to her or in accord- 
ance with her directions. 

(3) Where the court, under any statutory power, dispenses in 
any case with the concurrence of the husband, and the court is 
satisfied that the wife Is entitled for her separate use to the property 
to be dealt with, the court may by the order declare that the dis- 
position shall have the same effect as if the husband had concurred 
therein and had disposed of his rights and interests, and the dis- 
position by the wife alone shall take effect accordingly without 
acknowledgment. 

(4) This section applies only to deeds executed and orders made 
after the commencement of this Act, and does not render necessary 
the concurrence of a husband In any deed where such concurrence 
would not have been requisite if this section had not been pass^. 
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Pbactice, 


, 2. — King's Bench and Prdbale^ Divotce and 
Admiralty Divisions : Svb-sects, 6 dc 6, A*, 
B. C . ; sub-sects, 7, 8, 9 10, i?.] 

Sub-sect. 6. — Application for Issue of Com- 
mission, ETC., TO Examine Witnesses under 
County Courts Act, 1919, s. 17. 

R. S. C., Ord. LIV., r. 12o. An applicAtion under section 17 of 
tlie County Courts Act, 1919, for the issue of a commission, request 
or order to examine witnesses abroad for the purposes of an action 
or niatter in a County Court may be made to a Master at Chambers 
in the King’s Bench Division by summons. Such summons shaU 
l>e intituled “ In the High Court of Justice, King’s Bench Division,’* 
and “ In the matter of an action (or matter) depending in the 
County Court of (naming the district) holden 

at (naming the place) between plaintiff 

and defendant (or as the case may be).'* 

Appeal from order made.] — Sec E. S. (\, Ord. 
LIV., r. 12e, infra. 


Sub-sect. 0. — Applications fur Se'c-Off under 
C ouN’TY Courts Act. 1919. 

A. The Application. 

R. S. C., Ord. LIV., r. 12 d. (i) Where one poison has obtained 
a judgment or an order in a tkiunty Court against another person, 
and that other person has obtained a judgment or order against the 
lU*st-mentioned person In the High Court, any application under 
section 19 of the County Courts Ait, 1910, for leave to set off any 
sums or costs payable under the sc\eral judgments or orders shall 
be made to a Master in Chambers by a summons intituled “ In the 
High Court of J ustice (naming the Pinsion) Division,” 

and “ In the matter of (naming the several Courts 

and the actions or matters in vfach the judgments or orders were 
obtained or made).” 


B. Notice of Intended Application to County Court 
Registrar — Stay of Execution. 

R. S. C., Ord. LIV., r. 12 d. (ii) The applicant shall give iioike 
In writing of Ids intended application to the Registrar of the 
County Court in width the judgment or order of the County Court 
sought to be set off or against whith the set off is sought was 
obtained or made. Such notice may be given by being sent by a 
prepaid post letter addressed to the Registrar ot the County Court. 

(iii) The Registrar of the County Court shall, on notice of the 
application being receiveti by 1dm, hta> execution on the judgment 
or order obtained in the County Court, and retain any money paid 
into Court under any execution or order in citiicr of the actions or 
matters to abide the event of the application. 


C. Order made on Application. 

R. S. C., Ord. LIV., r. 12 d. (iv) The order matle on the applica- 
tion shall direct how any money paid into either Court is to be 
dealt with, and a ropy of the order shall be sent by post by the head 
clerk of the Summons and Order Department to the Registrar of 
the County Court In which the judgment or order was obtained, 
who shall deal with the judgment or order obtained in that Court, 
and with any money paid into tliat Coiut in accordance with the 
directions contained in the order. 

(v) Where any sums are ordered to be set off satisfaction shall 
be entered for the same, and execution or other process shall issue 
only in respect of the balance (if an>) remaining payable from the 
Court under the judgment or order of wlilch the balance is payable. 

Appeals from order.] — See R. S. C., Ord. LIV., 
r. 12e, infra. 


Sub-sect. 7. — ^Appeals from Orders Made on 

APPUCA'nONS UNDER COUNTY COURTS ACT, 

1919, S8. 17 and 19. 

R. S. C., Ord. LIV., r. 12 e. Any order made on an application 
made under cither of the two preceding rules shall be subject to the 
same right of appeal as any other order made in an action, cause, or 
matter. 


Sub-sect. 8. — Reference by Master to Judge. 

R. S. C., Ord. LIV., r. 20. If any matter appears to the Master 
proper for the decision of a Judge the Master may refer the same to 


a Judge, and the Judge may either dispose of the matter or refer 
the same back to the Master with such directions as he may think 
fit. 


Sub. SECT. 9. — Power op Judge in Chambers 
to Direct Hearing in Court. 

R. S. C., Ord. UV., r. 22. In the King’s Bench Division the 
Judge in Chambers if he thinks it desirable that any summons, 
appeal or application owing to its Imporfyance or the length of the 
time likely to be occupied or for any other reason should be heard 
in Court may direct that the same be so heard or may adjourn the 
same to be so heard. Provided that any decision in Court on any 
such summons, appeal or application shall bo deemed to bo a 
decision at Chambers. 

2992. Effect of adjournment Into court — Ad- 
mission of Press.] — ^When a judge adjourns a 
chambers summons into court under R. S. C., Ord. 
LIV., r. 22, & does not direct that it is to be hoard 
in court as chambers, the matter is in court for 
all purposes & is open to the Press. — ^Hardib & 
Lane v. Chiltern (1927), 90 L. J. K. B. 773 ; 43 
T. L. R. 477 ; on appeal, [1928] 1 K. B. 663, C. A. 


Sub-sect. 10.— Appeal from Order or 
Decision op Master. 

A . Order or Decision on Ex parte A 2 )plication or 
Summons. 

R. S. C., Ord. LIV., r. 21. Any person affected by any order or 
dccibion of a Master may, except in the cases provided for in 
rule 22A, appeal therefrom to a Judge at chambers. Such appeal 
shall be by notice in WTitiug to attend before the Judge without a 
fresh summons, witlilu five days after the decision complained of, 
or such further time as may bo allowed by a Judge or Master. 
Unless otherwise ordered tliere shall be at least one clear day 
lietween service of the not ice of appeal and tlie day of hearing. An 
appeal from the derision of a Master shall be no stay of proceedings 
unless so ordered by the J udge or Master. 

Jurisdiction of single Judge — Meaning of 
“chambers/^ “court,’’ “Judge,” etc.] — See 
Courts, Vol. XVI., pp. 177, Nos. 829 ct seq. 

Summary decisions in interpleader proceedings.] 

— See Interpleader, Vol. XXIX., pp. 493-494, 
Nos. 444-446. 

Taxation of sheriff’s fees.] — See Execution, 
Vol. XXI., p. 613, Nos. 2016, 2016. 

2993. Appeal from order as to costs.] — The 
enactment in Judicature Act, 1873, s. 49 [see, now, 
Supreme Court of Judicature Act, 1925, 
s. 31 (1) (/i)], that no order by the High Court 
or any judge thereof as to costs only which by law 
are left to the discretion of the court shall be subject 
to any appeal, does not apply to the order of a 
master or District Registrar, & therefore a judge of 
such court has power to vary as to costs an order 
of a District Registrar dismissing the action without 
costs. — ^Foster v. Edwards (1879), 48 L. J. Q. B. 
767. 

See, also. Part LXXXVI., Sect. 28, sub-sect. 15, 
LL. (b), post. 

2994. Master acting as persona designata — 
Amount of security — ^Leave to defend under 
R. S. C., Ord. XIV., r. 6.] — Where under Ord. 
XIV., r. 6, leave to defend an action is given to the 
deft., on giving security for the amount claimed 
to the satisfaction of a master, there is no appeal 
from the decision of the master with regard to the 
sufficiency of the security tendered. 

I . . . wish to add a word or two as to the 
argument which has been based upon Ord. LIV., 
r. 21. It is said that in the present case there was 
a “ decision ” of a master, Sb therefore there must 
be a right of appeal. That argument really begs 
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the question, for it assumes that, in deciding 
whether the secimty was sufficient, the master 
was acting in the exercise of his jurisdiction as 
master & not as persona designata (Cozens-Hardy, 
L.J.)* — Hoabe &; Co. v, Mobshead, [1903] 2 JC. B. 
360 ; 72 L. J. K. B. 724 ; 89 L. T. 126 ; 62 W. B. 
87 ; 19 T. L. B. 632 ; 47 Sol. Jo. 689, C. A. 

2995. Order by Registrar of Probate Division.] — 
The time for appealing from an order made by a 
registrar of the Probate Division is the same as 
that limited by Ord. LIV., r. 21, for appealing from 
an order of a master, although a registrar is not 
mentioned in that rule . — In the goods of Patrick 
(1889), 14 P. D. 42 ; 68 L. J. P. 36 ; 60 L. T. 
343 ; 37 W. B. 393 ; 6 T. L. B. 302, C. A. 

2996. Notice lor attendance within prescribed 
period.] — In order that an appeal from a master 
to a judge at chambers may be in time, it is not 
sufficient that the appeal summons should be taken 
out within the prescribed period from tlie master’s 
decision, but it must be made returnable within 
that period. — B ell v. North Staffordshire 
By. Co. (1879), 4 Q. B. D. 206 ; 48 L. J. Q. B. 513 ; 
27 W. B. 263. 

2997. Extension of time for appealing.] — ^By the 

combined operation of Ord. LVl., r. 4, and Ord. 
LVII., r. 6 [see, now, R. S. 0., Ord. LTV., r. 21, 
p. 704, ante; Ord. LXIV., r. 7, Part LXXXV., 
Sect. 6, posf], the court or a judge has power to 
enlarge the time limited by an order of a master for 
doing an act, even after the expiration of the time 
so limited & the lapse of the four days’ time for 
appealing, where the justice of the case requires it. 
On March 26 a master made an order dismissing 
an action for want of prosecution unless an afli davit 
in answer to interrogatories was filed on the 31st. 
The affidavit was not filed on that day ; but on the 
day following, a summons was taken out “ for 
further time to answer tlie interrogatories ” ; — Held : 
it was still comiietent to the court or a judge to 
enlarge the time for moving to set aside or vary 
.the order of March 20. — Burke v. Rooney (1S79), 
4 C. P. D. 226 ; 48 L. J. Q. B. 601 ; 43 J. P. 760 ; 
27 W. R. 915. 

2998. .] — Within the proscribed period 

from the decision of a master at chambers, an 
aiqieal summons was taken out & made returnable 
at a date after the expiration of the four days, but on 
the first day when any judge would sit at chambers ; 
— Held : under the circumstances, the time might 
be enlarged under Ord. LVll., r. 6 [see, now, R. S, (b, 
Ord. LXIV., r. 7, Part LXXXV., Sect. 6, post], 
&-that no summons for that purpose was necessary. 
— Gibbons v. London h’lNANCiAL Assocn. (1879), 
4 C. P. D. 263 ; 48 L. J. Q. B. 614 ; 27 W. B. 619. 

2999. .J — A judge has jurisdiction under 

Ord. LVII., r. 6 [see, now, B. 8. C., Ord. LXIV., 
r. 7, Part LXXXV., Sect. 6, post], to enlarge the 
time for appealing against an order dismissing the 
action for want of prosecution, even after the order 
has taken effect & the action has therefore become 
dismissed ; & he has also jurisdiction when he has 
so enlarged the time for appealing to vary or amende 
the order dismissing the action, & in the exercise 
of such jurisdiction his discretion is not limited or 
lixed by any arbitrary rules. — C arter v, Stubbb 
(1880), 6 Q. B. D. 116 ; 50 L. J. Q. B. 161 ; 43 
L. T. 746 ; 29 W. B. 132, C. A. 

3000. Costs of appeal — ^Not recoverable as costs 
in the cause.] — On an appeal to a judge from an 
order of a master, if the judge makes no order about 
the costs they will not be costs in the cause, &, 
therefore, the party finally successful in the cause 
will not be entitled to them. — M ann v. Harbord 
( 1869), L. R. 6 Exch. 17 ; 39 L. J. Ex. 27'; 21 
L. T. 436, 641 ; 18 W. B. 146. 

P.P.— 23 


B, Order, etc., on Trial, Reference of Action, Assess- 
ment of Damages, Interpleader, or Garnishee 
Matter or Issue* 

R. S. C., Ord. LIV., r. 22A. (1) Tliere shall be a right of appeal 
from any finding, decision, order or judgment arrived at, made, 
given, directed or entered by any Master of the King's Bench 
Division on the hearing or determination by him of ' 

(a) Any trial or reference of any action, cause, issue or matter 
(including trials directed under Order XIV., Rule 7), or 
any assessment of damages and whether by consent or 
otherwise, or 

(d) Any inten>leader or gamishco matter or Issue, whether by 
way of Bumraarv decision or adjournment of tho inter- 
pleader or garnishee summons or order nisi or on an 
issue directed or otherwise, and whether by consent or 
otherwise. 

(2) Such appeal siiall be to a Divisional Court by notice of 
motion. The notice shall be in writing, and shall state whether 
the whole or anv, and ii so what part only of the finding, decision, 
order or judgment is appealed from, and shall state concisely the 
grounds of the appeal. 

(3) The notice shall be a seven davs’ notice, and shall lie served 
and the appeal entered in the Crown Oflice within 21 days after 
the finding, decision, order or judgment appealed from, unless 
such time shall be extendi d by the Master or the Court or a Judge. 

(4) Such ujmeal sliall be no stay of proi’eediiigs unless the 
Master or the (Jourt or a Judge shall otlierwisc order. 

(5) In this rule Master shall include a District Registrar. 

3001. Right of appeal to Divisional Court — 
Nature of appeal.] — Ord. LIV., r. 22a, gives a right 
of appeal to the Divisional Court from the decision 
of a master of the King’s Bench Division on the 
trial or reference to him of any action, cause, 
matter or issue. The appeal given by this rule iB 
an appeal in the fullest sense of the term. It is 
not a limited appeal like an appeal from a county 
court, but it is an appeal in which the Divisional 
Court has power to review the facts as well as the 
law, subject to the principles laid down by the 
Court of Appeal in dealing with questions of 
fact.-- >SroTT V* Walley (1922), 38 T. L. B. 525 ; 
66 Sol. Jo. 539. 

3002. Action referred under R. S. C., Ord. 

XIV., r. 7.] — Wlierc an action is referred to a 
master under Ord. XIV., r. 7, an appeal does not 
lie from his decision direct to the ComC of Appeal. 
Queer e : whether in such a case on appeal will lie 
to the Divisional Court. — Fraber v. FRAbKR 
(No. 1), [19041 1 K. B. 56 ; 73 L. J. K. B. 6 ; 89 
L. T. 491 ; 52 W. K. 147 ; 20 T. L. B. 54 ; 48 
8ol. Jo. 67, C. A. 

3003. .] — When under Ord. XIV., r. 7, 

an action is, with the consent of the parties, 
ordered to be referred to a master, an appeal lies 
from his decision to a Divisional Court. — Fraser 
V. Fraser (No. 2), [1905] 1 K.B.36H; 74L. J.K.B. 
183 ; 92 L. T. 341 ; 53 W. B. 310 ; 21 T. L. B. 
186 ; 49 Sol. Jo. 203, C. A. 

See, now, B. S. 0., Ord. LIV., r. 22a, supra* 

3004. Assessment of damages.] — In a case 

where there had been a reference of the amount of 
damages to a master under Ord. XXXVI., r. 57, 
& notice of appeal to the Court of Appeal against 
his assessment of the damages had been given, 
the Court of Appeal were of opinion that an appeal 
lay from his assessment of the damages to that 
court direct, &, therefore, gave leave enter the 
appeal. — Dunlop Pneumatic Tyre Co., Ltd. v* 
New Garage & Motor Co., Ltd., [1913] 2 K. B. 
207 ; 82 L. J. K. B. 605 ; 108 L. T. 361 ; 29 
T. L. B. 344 ; 57 Sol. Jo. 367, C. A. 

See, now, B. S. C., Ord. LIV., r. 22a, supra. 

Garnishee proceedings.] — See Execution, 
Vol. XXI., pp. 634, 641, Nos. 2166, 2212, & B. S. C., 
Ord. LIV., r. 22a, supra. 

Interpleader issue.] — See Interpleader, 

Vol. XXIX., p. 494, Nos. 447, 448. 
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tSecL 2. — King's Bench and Probate^ Divorce and 
A dmirally Diviaioyis : Svh-sect, 11.] 

8tJB-sECT. 11. — ^Appeals from Judge at 
Chambers in King’s Bench Division. 

R. S. C., Ord. LFV.. r. 23. lu the King’s Bendj Divisiun, exeept 
Iq matters of practice and procedure, the appeal from a decision 
of a Judge at Chambers shall be to a Divisional Court. 

Supreme Court of Judicature (Consoiidaticn) Act, 1925, s. 31. 

(3) In matters of practice and procedure every appeal from a 
Judge shall be to tiic Court of Appeal. 

S. 62. Subject to the provisions of this Act witli respect to 
appeals in matters of practice and procedure, e\ery order made by 
a judge of tlie High Court in cliambers. except orders as to costs 
only whicli by law arc left to the dlwretion of the court, may 
1)0 set aside or discharged upon notice by any divisional court, 
or by the judge sitting in court, according to the practice of the 
Division to which the cause or matter in W'liicli the order was 
made is assigned. 

[New Procedure List, R. S. C.. Ord. XXXVHXa., rr. 8 (5), 
13 (3), Part XCIV„ 

3005. “Matters of practice & procedure’’ — Steps 
in the action — & matters in connection with the 
action.] — Yonge v. Toynbee, No. 8012, post, 

3006. Decision by judge by whom case 

tried — As to mode of carrying out judgment — 
Final judgment.] — Defts. having been held by the 
House of Lords entitled to a lease, the judge who 
beard the case settled in chamber's the persons 
to whom the leave should be granted : — Held : 
this was pai't of bis final judgment &. an appeal lay 
to the Court of Appei. — James v, Plummer, 
Davies, etc. (1898), 9 T. L. K. 300, 

3007. - — Order on summons to take out 
execution.] — In Aug. 1898, Messrs. W. & F. 
recovered judgment against P. for £243, part of 
which sum was paid, & l'\ purported to have settled 
the balance by accepting £82 in cash & a picture. 
This, it was alleged, he did coUusively with the 
debtor, & W. considered that such satisfaction 
was not binding on him, A that he was still entitled 
to issue execution for the remainder. No entry 
of satisfaction had been made, but F. bad signed 
the certificate acknowledging satisfaction. In 
opposition to an appeal brought against the 
decision of the Lord Chief Justice, sitting at 
chart] hers, who decided that execution could not 
issue, the preliminary objection was taken that the 
appeal shoidd have been made to the Court of 
Appeal, A not to the Divisional Court: — Held: 
the matter being one of “ practice & procedure ” 
the case should be argued before the (/ourt of 
Appeal. — Wilson v, Parker (1894), 89 Sol. Jo. 
180. 

3008. Matters in relation to solicitors — 

Taxation of bill of costs — Summons to review.] — 

A summons to review the taxation of a solicitor’s 
bill of ct)sts is a “ matter of practice & procedure ” 
within Judicature Act, 1894, A an appeal from the 
judge in chambers lies to the Coui-t of Appeal & not 
to the Divisional Court. — Re Oddy, [1895] 1 Q. B. 
892 ; (54 L. J. Q. B. 128 ; 71 L. T. 8(51 ; 43 W. R. 
8(58 ; 89 Sol. Jo. 133 ; 14 R. 387, C. A. 

3009. Appeal from order for 

taxation.] — Where a solicitor delivers to his client 
a bill of costs for work done in the conduct of an 
action, an order made by a judge at chambers for 
the taxation of the bill is a “ matter of practice 
& procedure,” & an appeal from such an order lies 
direct to the Court of Appeal. 

If an order is made in a matter of practice & 
procedure, the appeal from it lies to this court 
notwithstanding that the order is a final order i 
(ScRUTTON, L.J.).— -Re Wingfields, [1923] 2 
K. B. 112 ; 92 L. J. K. B. 781 ; 129 L. T. 622, 
C. A. 


8010. Order directing solicitor to pay 

money.] — ^An appeal will not lie direct to the Court 
of Appeal against an order of a judge at chambers 
made upon an originating summon & directing 
deft., a solicitor, to pay to the pitf. a sum of 
money specified in the summons, the matter not 
being one of practice & procedure within Judica- 
ture Act, 1894, s. 1 (4). 

Such an order is a iinal, & not an interlocutory, 
order. — Re Marchant, Ex p, Frary (Frarby), 
[1908] 1 K. B. 998 ; 77 L. J. K. B. 696 ; 98 L. T. 
823 ; 24 T. L, R. 375 ; 62 Sol. Jo. 316, C. A. 

3011. Attachment on non-pay- 

ment.] — A writ was issued by a fiiTn of solicitors, 
U. & C., purporting to act for the pltf. Pltf. got 
this writ set aside & the action stayed on the 
ground that he had not authorised the issue of the 
writ, & the solcitors, H. & C., were ordered to pay 
pltf.’s costs. An appeal against this order was 
dismissed with costs against H. & C. The costs 
not having been paid, pltf. applied for a writ of 
attachment against II., who alleged that he was not 
a partner with 0. A judge at chambers made an 
order that pltf. should be at liberty to issue a writ 
of attachment against H. on the ground that he 
being a solicitor had not complied with the orders 
for the payment of the costs by the firm. Against 
this order H. appealed to the Divisional Court ; — 
Held : (on the authority of Re Marchant^ No. 3010, 
ante) the appeal was not a matter of practice A 
procedure, A that it was rightly brought to the 
Divisional Court. — Haxby v. Wood Advertising 
Agency, Ltd. (1913), 109 L. T. 946. 

3012. Master’s order refusing to order 

solicitor to pay costs — Appeal from order affirming 
master’s order.] — SoliciUirs were instructed by a 
client to conduct his defence to an action which 
was then threatened A was afterwards commenced 
against him. Before the commencement of the 
action the client became, A was certilied as being, 
of unsound mind. In ignorance of his unsound - 
ness of mind, A of his having been so certified, 
the solicitors entered an appearance for him in 
the action, A delivered a defence, to which pltf. 
replied, A other interlocutory proceedings took 
place in the action. Subsequently, the action not 
having come to trial, pltf.’s solicitor was informed 
that deft, had been certilied as being of unsound 
mind ; A an apjilication was made on behalf of 
pltf. at chambers for an order that the appearance 
A all subsequent proceedings in the action should 
be struck out, A that tlie solicitors who liad assumed 
to act for deft, should be ordered personally to pay 
pltf.’s costs of the action up to date, on the gi’ound 
that they had so acted witliout authority. The 
master made an order that the appearance A 
subsequent proceedings in the action should be 
struck out, but refused to make an order for pay- 
ment of pltf.’s costs by the solicitors personally, 
which refusal was on appeal affirmed by the judge 
at chambers. Pltf. having appealed to the 
Court of Appeal : — Held : the appeal was on a 
matter of practice A procedure within the meaning 
of the Judicature Act, 1894, s. 1 (4), A, therefore, 
the appeal lay direct to the Court of Appeal A 
not to the Divisional Court. 

The expression ‘‘ practice A procedure ” is not 
confined to steps in the action itself, but covers 
also matters in connection with the action 
(Buckley, L.J.). — Yonge v. Toynbee, [1910] 1 
K. B. 216 ; 79 L. J. K. B. 208 ; 102 L. T. 67 ; 
26 T. L. R. 211, C. A. 

3018 , Agreements as to solicitor’s 

remuneration 6c delivery of bill — Setting aside.] — 

Where a summons is taken out at chambers, 
under sect. 8 of the Attorneys A Solicitors Act, 
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1870, to set aside two agreements with regard to 
payment for a solicitor's services, & for delivery 
of a bill of costs, the matter is not one of “ practice 
& procedure ” within the meaning of Judicatme 
Ac£, 1894, s. 1 (4), & the appeal from the order 
of a jud^c at chambers lies to the Divisional Court, 
& not du’ect to the Court of Appeal. — Re Jackson. 
[1916] 1 K. B. 371; 84 L. J. K. B. 548; 112 
L. T. 396 ; 31 T. L. R. 109 ; 69 Sol. Jo. 272, D. C. 

8014. Service out of Jurisdiction— Appeal 

from ex parte order granting leave.]— An applica- 
tion to set aside an ex parte order made by a 
judge at chambers granting leave under Ord. XI. 
to serve a writ of summons out of the jurisdiction, 
must be made to the judge ir. chambers & not to 
the Divisional Court or to the Court of Appeal. 
Such an application is a matter of practice & 
procedure within the meaning of sect. 4 of the 
Judicature (Procedure) Act, 1894, & an appeal 
from the decision of the judge granting or refusing 
the application lies to the Court of Appeal with the 
leave of the judge or of the Court of Appeal. — 
Black v. Dawson, [1896] 1 Q. B. 848 ; 64 
L. J. Q. B. 464 ; 72 L. T. 525 ; 43 W. H. 435 ; 

11 T. L. K. 329 ; 39 Sol. Jo. 380 ; 14 R. 350, C. A. 

3015. Application at chambers for Interim 

Injunction — Appeal from refusal to grant.] — An 
appeal from the refusal of a judge in chambers 
to grant an interlocutory injunction is an appeal 
in a matter of “ practice & procedure ” within 
Judicature Act, 1894, s. 1 (4), & should be to the 
(vourt of Appeal. — McTIarg v. Universal Stock 
Exchange, [1895 1 2 Q. B. 81 ; 64 L. J. Q. B. 498 ; 
72 L. T. 602 ; 43 W. R. 464 ; 1 1 T. L. K. 409 ; 
39 Sol. Jo. 471 ; 15 B. 459. 

3016. Master’s order making garnishee 

order absolute- -Appeal from order affirming 
master’s decision.] — An appeal from an order of 
the judge at chambers affirming an order of the 
master making absolute a garnishee order is a 
matter of practice & procedure within Judicature 
Act, 1894, s. 1 (4), A; the appeal therefore lies to 
the Court of Appeal, & not to the Divisional 
Court. — liocKixEY V. AnsAH (1896), 44 W. R. 666 ; 

12 T. L. R. 499 ; 40 Sol. Jo. 622, D. C. 

3017. Leave to enter final Judgment under 

R. S. C., Ord. XIV — Appeal against order granting 
leave.] — An appeal against an order of a judge at 
chambers giving leave to pltfs. to enter linal 
judgment under Ord. XIV., r. 1, is an appeal in 
a “ matter of practice &- procedui*e ” within the 
meaning of Judicature Act, 1894, s. 1 (4), which 
must be brought to the Com’t of Appeal. — Cannon 
Brewery Co. v, Cilby (1896), 75 E. T. 407. 

3018. Arbitration — Proceedings to revoke 

submission.] — Proceedings to revoke a submission 
to arbitration conunenced by originating summons 
are “ matters of practice & jirocedure ” within 
Judicature Act, 1894, s. 1 (4), & any appeal from 
the judge in chambers must be to the Court of 
Appeal. — Re Portland Urban District Council 
& Tilley & Vo., [1896] 2 Q. B. 98 ; 65 L. J. Q. B. 
527 ; 74 L. T. 703 ; 12 T. L. R. 427 ; 40 Sol. Jo. 
516. 

3019. — - .] — An appeal from a 

judge at chambeiNs refusing leave to revoke a 
submission to arbitration is in a matter of practice 
& procedure, & therefore lies to the Court of 
Appeal & not to a Divisional Court.— Simbro 
Trading Co., Ltd. v. Posograph (Parent) 
CORPN., Ltd., [1929] 2 K. B. 266 ; 98 L. J. K. B. 
631 ; 141 L. T. 395 ; 73 Sol. Jo. 384, C. A. 

3020. Order directing arbitrator to 

state case pending arbitration.] — ^An appeal will 
not lie direct to the Court of Appeal against an 
order of a judge at chambers directing an arbitrator 


to state a case pending an arbitration, the matter 
not being one of practice & procedure within the 
meaning of Judicature Act, 1894, s. 1 (4). — 
Re Frere & Staveley Taylor & Co. & North 
Shore Mill Co., Ltd., [1906] 1 K. B. 366 ; 74 
L. J. K. B. 208 ; 92 L. T. 194 ; 53 W. R. 242 ; 
21'T. L. R. 188 ; 49 Sol. Jo. 221, C. A. 

3021. Order on application to enforce 

award.] — An appeal from an order of a judge at 
chambers upon an application to enforce an awai’d 
on a submission to arbitration imder the Arbiii’a- 
tion Act, 1 889, is an appeal in a matter of “ practice 
& procedure ” within the meaning of Judicature 
Act, 1894, s. 1 (4).— i2c Colman & Watson, [1908] 
1 K. B. 47 ; 77 L. J. K. B. 121 ; 97 L. T. 857 ; 24 
T. L. R. 39 ; 52 Sol. Jo. 28, C. A. 

3022. No cause or matter pending in 

High Court — Appointment of arbitrator.] — A con- 
tract for the sale of goods stated that in all disputes 
that might arise out of it all the parties expressly 
agreed to submit the same to arbitration. The 
contract was signed by the purchasers. The 
vendors purported to sell through the agency of 
brokers, & the contract was signed by the brokers 
“ by the authority of our principals as agents.” 
A dispute arose out of the contract owing to non- 
delivery of the goods or some of them. The 
pui-chasers called upon the brokers to appoint 
an arbitrator. The brokers refused to do so on 
the ground that they as mere agents were not 
parties to the submission to arbitration. 

On the application of the purchasers an order 
was made by a district registrar for the appoint- 
ment of an arbitrator. On appeal to a judge at 
chambers that order was discharged. The pur- 
chasers appeal(‘d to a Divisional Court : — Held : 
as there was no cause or matter pending in the 
Iligh Court, the a])peal was not m a matter of 
practice <fc procedure within the meaning of Ord. 
LIV., r. 23, of the Rules of the Supreme Court, & 
therefore the appeal lay to a Divisional Court 
& not to the Court of Appeal. — Miller, Gibb & 
Co. V. Smith & Tyrkr, Ltd., [1916] 1 K. B. 
419 ; 85 L. J. K. B. 627 ; 114 L. T. 562 ; 60 
Sol. Jo. 514. 

3023. .] — A contract for 

the sale of goods was entered into between B., 
the seller, (V R. of London who, so far as appeared 
from the contract, were the buyers. The contract 
contained an arbitration clause. The goods 
delivered in pmsuance of the contract were 
despatched to a foreign firm, who complained of 
their quality. Thereupon the foreign firm R., 
who said they had merely acted as agents for that 
firm, claimed to have the dispute as to the quality 
of the goods submitted to arbitration. B., while 
willing to go to arbitration as between himself (fc 
R., refused to assent to an arbitration to which 
the foreign firm were pai’ties, mamtaining that 
he had sold to R. as principals. R. & the foreign 
firm then took out a summons for the appoint- 
ment of an arbitrator pursuant to sect. 6 of the 
Arbitration Act, 1889. The judge in chambers 
having made an order for the appointment of an 
arbitrator, B. appealed to the Divisional Court : — 
Held : it being in dispute whether there was a 
submission between B. on the one hand R. & the 
forei^ firm on the other, there was no ‘‘ matter ” 
pending in the High Court as between those 
parties ; that therefore the appeal was not in 
a matter of practice & procedure within Ord. LIV., 
r. 23, &, consequently, that it lay not to the Court 
of Appeal, but to the Divisional Court. — Richard- 
sons & Bradley & Co. v. Bernhard, [1925] 2 
K. B. 121 ; 94 L. J. K. B. 691 ; 133 L. T. 234, 
D. C. 
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Sect, 2. — King^a Bench and Probate, Divorce and 

Admiralty Diinaiona: Svb-aecUt. 11, 12 13. 

Pari LX VI.] 

3024. Prohibition to restrain inferior court 

from exceeding Jurisdiction.] — An application to a 
judge at chambers for a prohibition to restrain 
an inferior court from exceeding its jurisdiction is 
not a matter of practice & procedure within the 
meaning of Judicature Act, 1894, s. 1 (4), & an 
appeal lies to the Divisional Court & not, in the 
(irst instance, to the Court of Appeal. — ^Watson v, 
Petts, [1899] 1 Q. B. 64 ; 67 L. J. Q. B. 970 ; 79 
L. T. 330 ; 47 W. R. 68 ; 16 T. L. R. 31 ; 43 Sol. 
Jo. 27, C. A. ; aubaequejit proceedings, [1899] 

1 Q. B. 430. 

3025. .]-— A writ of prohibition to a 

county court, not being a matter of practice & 
procedure,” leave to appeal against a refusal of a 
judge at chambers to make such an order is no 
longer required. — Morton v, Emanuel (1898), 43 
Sol. Jo. 97, D. C. 

3026. Compensation under Lands Clauses 

Act — Application for trial in High Court.] — An 

apphcation to a judge in chambers, under Regula- 
tion of Railways Act, 1868, s. 41, for an order that 
the question arising on a case of compensation 
under Lands Clauses Consolidation Act, 1846, 
should be tried in the High Court, is not a matter 
of practice & procedure within the meaning of 
Judicature Act, 1894, s. 1 (4), & an appeal from 
an order made on such an application lies to the 
Divisional Court. — Long v. Great Northern 
A City Ry. Co„ [1902] 1 K. B. 813 ; 71 L. J. 

K, B. 698 ; aub nom. Re Great Northern & 
City Ry. Co., 86 L. T. 440 ; 60 W. R. 402 ; 18 
T. L. R. 478, C. A. 

3027. Final order.] — Re Wingfields, No. 

3009, ante. 

3028. Judge should either make or refuse 

order — Leave to appeal.]-— On the hearing of any 
summons at chambers, with regard to which the 
appeal under the Judicature Act, 1894, s. 1, lies 
direct from the judge to the Court of Appeal, 
the proper practice is for the judge either to make 
an ordei* on the summons or to refuse to make any 
order, giving leave to appeal, if necessary, where he 
thinks fit to do so. He cannot refer the summons 
either to the Court of Appeal or to the Divisional 
Cornet. — Hood-Baers v. Cathcart (1896), 64 

L. J. Q. B. 362 ; 72 L. T. 184 ; 11 T. L. R. 243 ; 
39 8ol. Jo. 282 ; 14 R. 224, n., C. A. 

3029. Extension of time for appealing to Court 
of Appeal— -Judge at chambers cannot make 
order.] — A judge at chambers cannot make an 
order extending the time for appealing to the Court 
of Appeal, A an order so made is of no effect. — 
Sellar v. Bright (Charles) & Co., Ittd., [1904] 

2 K. B. 446 ; 73 L. J. K. B. 643 ; 91 L, T. 9 ; 62 
W. R. 663; 20 T. L. R. 686 ; 48 8ol. Jo. 571, C. A. 


Sub-sect. 12. — Appeals moM Chambers to be 
by Motion Within Eight Days. 


R. S. C., Ort. LIV., r. 24. In the King’s Bench Division, exce] 
m matterb of practice and procedure, every appeal to the Cou 
from any decision at chambers shall be by mouon, and shall I 
made witldu eight days after the decision appealed against, or 
no (^urt to which such appeal can be made ^ail sit within sue 
lAi day on which any such Court may I 

Bitting after the expiration of such eight days. 


3030. No court sitting within eight days — No 
court to which application for time can be made.] — 

An order having been made in chambers on 


June 20, deft., on the 24th, gave notice of app^ 
to a Divisional Court for Saturday, the 28th. The 
court sat on the 26th to hear motions, A was 
sitting on the 28th, but not for the purpose of 
hearing motions. Deft, brought forward his 
motion on the 30th, being the next day on which 
the court sat to hear motions : — Held : the appeal 
motion was out of time, since a court to which an 
application to enlarge the time could be made had 
been sitting within the eight days. 

The argument for appellant goes too far. The 
court actually was sitting for the purpose of hear- 
ing motions within the eight days. The addition 
to the rule was made, as I think, because it was 
possible that an order might be made by a judge 
at chambers, A no Divisional Court might be 
sitting within the eight days, so that the party 
might, under the original rule, lose his right of 
appeal, although he had no opportunity either of 
moving or of applying for an extension of time. 
1 think the addition to the rule was only intended 
to give relief where no com't was sitting to which 
an application for time could be made (Brett, 
L.J.). — Sterling v. Du Barry (1879), 5 Q. B. D. 
66, 66 ; 28 W. R. 405, C. A. 

3031. Order made in vacation — Enlarge- 

ment of time.] — By one of the general orders of 
the Judicature Act, 1876, eight days only were 
given for an appeal to the Divisional Court against 
an order made by a judge at chambers : — Held : 
that limitation of time did not affect the right 
to appeal against an order made in vacation at 
chambers, when no Divisional Court would be 
sitting within the eight days. The time for 
appealing against such an order ought, almost as 
a matter of course, to be enlarged. 

Where an order had been made at chambers 
A the eight days had, under such circumstances, 
expired without an appeal to the Divisional 
Court, the fact that an execution had in the mean- 
time issued, made no difference in the matter. — 
Wallingford v. Mutual Society (1880), 6 
App. Cas. 686 ; 60 L. J. Q. B. 49 ; 43 L. T. 258 ; 
29 W. R. 81, n. L. 

3032. Rule applicable in Long Vacation — When 
no court sitting.] — Notice of appeal from chambei*s 
to a Divisional Court must be given within the eight 
days mentioned in Ord. LIV., r. 24, for the hearing 
of the motion, even in the Long Vacation when no 
court is sitting. — H obbs v. Mead (1888), 63 J. P. 
40. 

3033. Notice of motion must be given within 
five days — Hearing within eight days of date of 
decision — Or on earliest day after eighth if no 
court sitting.] — Notice of motion by way of 
appeal from a decision at chambers must be given 
not later than the fifth day from the decision 
appealed against. The motion will then come on 
for hearing on the eighth day after the decision, 
or, if there is no court sitting on that day, on the 
earliest day after the eighth day on which thei*e 
is a court sitting. — Stbedman v, Hakim (1888), 
22 Q. B. D. 16 ; 68 L. J. Q. B. 67 ; 69 L. T. 607 ; 
37 W. R. 208 ; 6 T. L. R. 24, C. A. 

3034. Where last day falls on Sunday — Service 
of notice on Monday out of time.] — In calculating 
the time within which to serve notice of motion 
by way of appeal from an order of a judge at 
chambers, Sunday cannot be excluded ; so that 
when the last day on which notice of motion could 
be served was a Sunday A notice of motion was 
not given imtil the Monday, it was held that the 
notice was out of time. — Ohambon v. Heighwby 
(1890), 64 J. P. 520, D. C. 

8085. Notloe for day not in sittings.] — ^A notice 
of appeal by motion from the order of a judge in 



Paet LXVI. — Construction op Written Instruments. 


70fl 


chambers to a Divisional Court is bad if the day 
for which it is given falls at a time when no court 
could by any possibility be sitting, — ^M aullin v. 
Rogers (1886), 66 L. J. Q. B. 377 ; 66 L. T. 121 ; 
34 W. R. 692 ; 2 T. L. R. 647. 

8086. .] — A notice of motion was given for 

a day not in the sittings of the court : — Held : 
the notice was good . — Be Coulton, Hamijng v. 
Elliott (1886), 34 Ch. D. 22 ; 66 L. J. Ch. 312 ; 
66 L. T. 464 ; .36 W, R. 49, 0. A. 

8087. Amendment.] — A notice of motion 

having been given for a day not in the sittings, 
the court amended the notice in this respect. — 
Williams v. Db Boinville (1886), 17 Q. B. D. 
180 ; 64 L. T. 732 ; 34 W. R. 702. 

8088. Party intending to appeal need not wait 
until order drawn up.] — In appealing from a judge 
at chambers, it is not necessary to wait until 
the order has been drawn up by the party succeed- 
ing before the judge. Should such order not be 
drawn up within the time prescribed by the rules 
for appealing, & should the party, desirous of 
appealing, wait until order is served upon him, 
& thereby be out of time for appealing, the court 
will refuse to extend the time for serving notice of 
appeal. — Watson v, Hope (1889), 63 J. P. 311. 


Sub-sect. 13. — ^Porm of Order. 

R. S. C,, Ord. LIV., r. 29. An order shall be In the Form No. 2 
In Appendix K. with such variations as circumstances require. 
It shall be sealed, and shall be marked with the name of the J^udge 
or Master by whom it Is made. 

Appendix K., Form No. 2.] — See Yearly Supreme 
Court Practice. 

Consent orders.] — See Part XLV., ante. 
Receiving orders.] — See Bankruptcy, Vol. IV., 
pp. 160, 161, 166-168, Nos. 1500-1606, 1664- 
1671. 

Order for delivery of statement of claim. 

Pleading, p. 131, ante. 

3039. Time at which order made ” — Day on 
which pronounced.] — The time at which an order 
is “ made ” is that of the order being pronoimced 
& of its date, & not that of its being drawn up. 
An appeal therefore in a winding-up case was 
held to be too late when brought beyond three 
weeks from the former, though not from the 
latter period. — Re Rise A Coal & Iron Co., Ex p. 
Hookey (1862), 4 De G. F. & J. 456 ; 31 L. J. Ch. 
429 ; 6 H. T. 507 ; 8 Jur. N. S. 900 ; 10 W. R. 
701 ; 45 E. R. 1201, L. C. 

Entry & date of judgment.] — See Part XLIII., 
ante. 


Part LXVI. — Construction of Written Instruments. 


R. S. C., Ord. UVa,. r. 1. In any Divlfilon of the High Court, 
any person claiming to be Interested under a deed, will, or other 
vTitten instrument, may apply by originating summons for the 
determination of any question of construction arising under the 
instrument, and for a declaration of the rights of the persons 
interested. 

P, 2. Tlic Court or a Judge may direct sucii 

persons to be served with the summons as they or he may think fit. 

r, 8. The application shall be supported by 

such evidence as the Court or a Judge may require. 

r. 4. The Court or Judge shall not he bound 

to determine any such question of construction If In their or his 
opinion It ought not to be determined on originating summons. 

See, generally, Deeds, Vol. XVII., pp. 242 et 
aeq. ; Statutes, Vol. XLII., pp. 009 et aeq. ; 
Wills, Vol. XLIV., pp. 630 et aeq. 

Declaratory judgments & orders.] — See R. S. C., 
Ord. XXV., r. 6, p. 478, ante. 

3040. Object of R. S. C., Ord. LIVA.]--Under 
Ord. LIVa., r. 1, a mortgagor may apply by 
originating summons for the determination of a 
question of construction arising under the mort- 
gage deed without offering to redeem. 

Where the mortgagor of a reversionary interest 
applied under Ord. LIV., r. 1, for the determina- 
tion of the question whether, according to the true 
construction of the mortgage deed, she was entitled 
to redeem during the period fixed by the deed for 
the continuance of the loan : — Held : the court 
was bound to decide the question, & ought not 
to put the mortgagor on the terms of offering to 
redeem. 

It is perfectly well settled, indeed engrained in 
the practice of the court, that no mortgagor can 
bring an action against the mortgagee in respect 
of the mortgage without offering to redeem. 
The rule is for the protection of the rnortgagee 
in view of the doctrine of Courts of Equity which 
confers on the mortgagor a power to redeem. 
Ought I to apply that rule to proceedings under 
Ord. LIVa. ? It seems to me that if I were to do 


so I should bo running counter to that which, as 
is notorious outside the rule & apparent from the 
rule itself, was the intention of the framers of it, 
namely, to facilitate the determination of short 
questions of construction which could be examined 
without affidavits upon the instrument itself, 
& to make the determination expeditious, easy, & 
inexpensive (Kekewich, J .). — Be Nobbs, Nobbs v . 
Law Reversionary Interest Society, [1896] 2 
Ch. 830, 833 ; 65 L. J. Ch. 906 ; 75 L. T. 309. 

3041. Jurisdiction not enlarged by order — 
Future rights.] — Notwithstanding Ord. XXV., 
r. 5, 4fe Ord. LIVa. of the Rules of the Supreme 
Court, 1883, the rule laid down by Jessel, M.R., 
inCurtisv. Sheffield, Judgments, Vol. XXX., p. 142, 
No. 180, that it is the practice of the court not to 
decide as to future rights, but to wait until the 
event has happened, unless a present right depends 
on the decision, or there are other special circum- 
stances to satisfy the court that it is desirable at 
once to decide on the future rights, or all the 
parties who in any event will be entitled to the 
property are of age & are ready to argue the case — 
is generally applicable at the present time. 

By a will freehold property was devised to M. 
for life “ & after her death to her children & their 
issue, per atripea Sc not per capita, in equal shares 
as tenants in common.’* There was a similar 
devise to T. for life & after his death to his children 
Sc their issue. M. had five children, aU of whom 
had attained twenty-one. T. had sons (both over 
twenty-one). Sc the sons had between them three 
infant children. An originating summons by two 
of M.’s children Sc T.’s two sons against M., T., Sc 
the infant grandchildren, raising the questions 
whether under the devises in remainder the children 
of M, Sc T. respectively who were or might be 
entitled to share in the properties were entitled 
for estates in tail as tenants in common. Sc, if not, 
what class or classes of persons would, on the death 
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of M. & T. respectively, be entitled : — Held : the 
court ought not, in ite discretion, to decide the 
questions raised while the interests of the children 
& issue were still in remainder, but the summons 
must stand over, with liberty to amend, as it was 
intimated that the children might desire an oppor- 
tunity of executing disentailing assurances & 
applying to obtain payment of the proceeds of 
sale of part of the property which had been sold. 

Ord. LIVa. only deals with procedure, & does 
not enlarge the jurisdiction (Sahgant, J ,). — Re 
Stapler, Owen v , Owen, [1916] 1 Ch. 322, 327 ; 
85 L. J. Ch. 495 ; 114 L. T. 682 ; 60 Sol. Jo. 321. 

3042. .] — Testator by his will ap- 

pointed his wife & B. executors & trustees thereof. 
The wife predeceased the testator. B. was 
desirous of renouncing probate, but upon being 
pressed by the beneficiaries he consented to prove 
the will upon their executing a deed of indemnity. 
Proceedings were subsequently taken by two of the 
beneficiaries to administer the estate. In these 
proceedings two orders w’ere made against B., & 
he was ordered to pay the costs. In the letter 
enclosing a cheque for the costs imder the first 
order he stated tliat he reserved his rights under 
the deed of indemnity. The beneficiaries then 
presented a petition in the Palatine Court under 
Ord. LIVa. of the Buies of the Supreme Court, 
188.3, which is adopted & acted upon as a rule of 
the Palatine Court, & Ord. XXIV., r. .5, of the 
Palatine Rules, which corresponds with Ord. 
XXV., r. 5, of the Itules of the Supreme Court, 
for the construction of the deed of indemnity & 
for a declaration that B. was not entitled to repay- 
ment of the costs ordered to be paid by him. The 
Vice-Chancellor held that he had jurisdiction under 
the orders to decide the question, & made the 
declaratory older asked. On appeal : — Held : as 
B. had never made a claim that he was entitled to 
recover or be repaid either of the two sets of costs, 
but had merely stated that he reserved his rights 
under the deed, whatever they might be, the Vice- 
(''hancellor had no jurisdiction to make tlie 
declaratory order against him, & the order must 
therefore be discharged. — Re Clay, Clay v. 
Booth ; Re A Deed of Indemnity, [1919] 1 Ch. 
00, 67 ; 88 L. J. C^h. 40 ; 1 19 L. T. 754 ; 63 8ol. Jo. 
23, C. A. 

3043. Rule not limited to cases where action 

might be brought — Discretion on question of con- 
struction.] — A summons was taken out under 
Ord. IjIVa. by the trustee' of a bankrupt who 
claimed an interest under a contract of sale of 
certain real estate & option of repurchase conferred 
on the* bankrupt, asking certain questions which 
involved the construction of the written docu- 
ment //c/d ; (1) the contract was an instru- 

ment within the meaning of the rule ; (2) pltf. was 
a person interested within the meaning of the 
rule ; (8) the scope of the rule was not limited 
to cases where an action might be brought, but 
the limit was the discretion of the court on the 
question of construction provided by r. 4 ; 
(4) the execution of the conveyance which had 
taken place did not destroy the right of repurchase 
contained in the contract. — M ason v , Schuppisser 
(1899), 81 L. T. 147 ; 43 Sol. Jo. 718. 

3044. Questions o! fact & construction.] — ^By an 
agreement for the distribution of an estate left 
Id pltf., deft., & another, it was agreed that the 
y freehold house & premises known as Bedebum, 
let to A. F.,” should forthwith be conveyed to pltf., 
& that the “ freehold house & premises known as 
Stanley Villa, let to J. U.,^’ should forthwith be 
conveyed to deft. These were adjoining houses, 
& the back of Bedebuiii could only be approached 


bv a private road at the side of & forming port of 
Stanley Villa, by which also the back of Stanley 
ViUa was approached. This way had in fact been 
used by the tenants of both houses since the 
houses were built. On a summons under Ord. 
LIVa. to determine whether under the description 
of Bedeburn pltf. was entitled to a right of way over 
the private road: — Held: (1) under the agree- 
ment pltf. was entitled to a conveyance of Bede- 
bum together with the ways, rights, & appurten- 
ances to the premises belonging, & that therefore 
a roadway over a portion of Stanley Villa for the 
apparent use of Bedebum would pass to pltf. ; 
(2) the court was not precluded from determining 
this question of fact by reason of the procedure 
being under Ord. IAVa. 

Undoubtedly this order [Ord. IJVa.] is in- 
tended to deal wfith questions of construction, but 
it would in my opinion be unduly limiting the 
jurisdiction if I were to hold that it cannot be 
exercised if a question of fact is to be decided 
(Stirling, J.). — Nicholls v. Nicholls (1889), 
81 L. T. 811. 

3045. .] — By a deed of 1897 an executor 

handed over securities to a legatee upon terms 
which included a guarantee by the executor that 
until Dec. 31, 1903, the securities should be of a 
certain value. The legatee mortgaged his interest 
in the estate by a deed which did not mention 
the guarantee. The mortgagees, by a deed which 
recited {inter alia) the guarantee, sold the mort- 
gaged property to Ij. He brought an action in the 
King’s Bench Division against the executor 
claiming the alleged difference between the 
guaranteed value of the securities <fe the amount 
realised. This action was by agreement dropped 
& another action brought in tli(* Chancery Division. 
The mortgagees then executed a deed conveying 
by way of confirmation to L. all the premises 
comprised in the mortgage. L. discontinued his 
action, & took out an originating summons asking 
for a declaration that according to the true 
construction of the deeds the benefit of the 
guarantee had been assigned to & vested in him, 
Ac for an account ; — Held : inasmuch as questions 
both of fact Ac of construction were involved, 
Ac a decision of the questions of construction would 
not, in wliichever way they were decided, neces- 
sarily put an end to the litigation, an originating 
summons under Ord. LIVa. w-as not the proper 
mode of procedure. — Lewis Green, [1905] 

2 Ch. 340 ; 74 L. J. Ch. 682 ; 93 L. T. 303 ; 54 
W. B. 93. 

8046. Litigation not necessarily ended by decision 
of questions of construction.] — Lfjwis v . Green, 
No. 3045, ante. 

3047. Decision not refused because of 

possibility of further litigation — Order construed 
liberally.] — ^Where under Ord. LIVa. the court 
is asked to construe any written instrument, it is 
intended that the answer of the court should settle 
the litigation between the parties. Nevertheless 
the order should be given a liberal constmetion, 
Ac when it appears to the court that its answer will 
satisfy the proceedings then at issue, it will not 
refuse a decision on the possibility of further 
litigation arising in connection with matters not 
directly before it. — Harrowby (Earl) v , 
Leicester Corpn. (1916), 86 L. J. Ch. 160 ; 114 
L. T. 129 ; 14 L. G. R. 42 ; 80 J. P. 92. 

3048. ** Written instrument ” — Contract of sale 
of real estate — Option of re-purchase.] — Mason v , 
Schuppisser, No. 3043, ante. 

3049. Person interested — Trustee of bankrupt 
in whom benefit of contract vested.]— Mason v . 
Schuppisser, No. 3043, ante. 
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3050. Declaration of rights of persons — Intended 
to follow on determination of question of construc- 
tion — ^Partial relief.] — ^Where the trust declared 
by an instrument is void for illegality, the settlor 
claiming by way of resulting trust is n(jt a “ cestui 
que trust under the trust of ” that instrument & 
cannot therefore enforce the resulting trust by an 
originating summons under Ord. LV., r. 3. 

Semble : if no question of construction arises 
under the instrument, the court, even if it has 
jurisdiction, will not give partial relief by making 
“ a declaration of the rights of the persons 
interested ” under the discretionary Ord. LIVa., 
rr. 1, 4, but will leave the whole matter to be 
dealt with in an action to enforce tlie resulting 
trust. 

The declaration of the rights of the persons 
interested authorised by Ord. LIVa., r. 1, is 
intended to follow on the determination of the 
question of construction, & there is no such 
question here (Hwinfen Eady, J.). — Ke Amalga- 
mated Society op Railway Servants, Addison 
V. Pilcher, [19101 2 Oh. 547, 552 ; 80 L. J. Oli. 
19 ; 103 L. T. 627 ; 27 T. li. R. 12 ; 54 Sol. Jo. 
874. 

3051. Declaring land freed from charge^ — Possi- 
bility of other persons acquiring interest in charge 
in futuro.] — Eor the xmrpose of declaring land 
freed from a charge under Conveyancing Law 
of Property Act, 1881 , s. 5, the court will determine 
a question of construction as to the amount of the 
charge, notwithstanding that there is a possibility 
of other persons acquiring an interest in the charge 
iyi futuro. — Tte Freme’s Estate, Be Freme’s 
Contract, Freme v. Hall, (1895] 2 Ch. 778 ; (>4 
L. J. Vh. 862 ; 73 L. T. 366 ; 44 W. K. 164, C. A. 

3052. Mortgage deed — Application by mortgagor 
for determination of question of construction™ 
No offer to redeem .] — Re Norbs, Nodes v, L\w 
Reversionary Interest Society, No. 3040, ante. 

Offer of redemption, generally, see Mortgage, 
Vol. XXXV., pp. 372-373, Nos. 1146-11.59. 

3053. Agreement for distribution of estate — 
Whether private right of way included in descrip- 
tion.] —Niciiolls V. Nicholls, No. 3044, ante. 

3054. Shareholders of company — Summons 
served on one on behalf of himself & others — 
Refusal by court to bind class before meeting called 
& representative nominated.] — A company pro- 
posing to issue new preference shares ranking 
pari passu with its existing preference shares 
served on one of its preference shareholders (sued 
on behalf of himself & the other preference sliare- 
holders) an originating summons, under R. 8. C., 
Ord. LIVa., r. 1, for the determination of certain 
questions, with reference to the proposed issue, 
arising on the construction of the articles of 
association. 

Buckley, J., refused to appoint deft, to repre- 
sent the class, & said that he would not decide the 
questions so as to bind the class of preference 
shareholders unless a meeting of them was first 
called & nominated a person to represent them, 
in which case he would appoint him to represent 
the class. He, however, decided the question 
as between tlie company & deft. — Morgan’s 
Brewery Co. v. Crosskili., [1902] I Ch. 898 ; 71 
L. J. Ch. 585 ; 10 Mans. 236. 

3055. Annuity — Declaration as to evidence to 
be furnished to person liable — To show that annui- 
tant is alive.] — The court has no jurisdiction under 
Ord. LIVa. to make a declaration on an originating 
summons as to what evidence (if any) ought to be 
furnished to a person liable to pay an annuity to 
show that the annuitant is alive. — Hunt v. II uni* 
(1907), 97 L. T. 822, C. A. 


8056. Trust Instrument — ^Trust declared void for 
illegality— Settlor claiming by way of resulting 
trust .] — Re Amalgamated Society op Railway 
Servants, Addison v. Pilcher, No. 3050, ante. 

3057. Memorandum of association of club — 
Power to provide & pay annuity to secretary.] — 

A club established to assist & protect cyclists was 
incorporated by licence of the Board of Trade 
under Companies Act, 1867, s. 23, as a limited 
company not formed for profit ; & its memo- 

randum of association, after setting out its objects, 
provided by clause 4 that its income & property 
should be applied solely towards the promotion 
of those objects, & that no portion thereof should 
be paid or transferred directly or indirectly by 
way of dividend, bonus, or otherwise howsoever 
by way of profit to the members of the club. 
Provid(‘d that nothing therein contain(‘d should 
prevent the payment in good faith of remuneration 
to any officers or servants of the club or other 
person in return for any services actually rendered 
to the club. 

Upon a summons, under Ord. I^IVa., for the 
determination of the question whether upon the 
true construction of its memorandum of associa- 
lion, the club had power out of its income or the 
investments of its reserve funds to provide Sc pay 
an annuitv or pension to a retircMl secretary : — 
Held : the club had such power as })eing incidental 
to the promotion of its objects, Sc for the benefit 
of the club. - Cyclists’ Touring Club v. Hopkin- 
SON, [1910] 1 Vh. 179 ; 79 1.. .L Vh. 82 ; 101 1.. T. 
848,849; 2(‘> T. L. R. 117 ; 54 Sol. .lo. 134; 17 
Mans. 11. 

3058. Agreement to arbitrate as to value.] — It 

was held on originating summons under Ord. 
JiJVA. that certain words in an agi*eement, that 
ih(» value of certain shares was to he determined 
by two valuers appointed by the ])arties or an 
umpire appointed by the valuers in accordance 
with the Arbitration Act, 1889, constituted the 
agreement to arbitrate as to value, Sc not a mere' 
agreement to have a valuation. Taylor v. 
YieiJ)INO (1912), 56 Sol. Jo. 253. 

3059. A^eement to refer differences to Board 
of Referees — Summons issued after proceedings 
referred— Costs.] — In March, 1916, the Ministry 
of Munitions asked applicant company, which 
had become a controlled establishment as from 
July 26, 1915, to undertake the manufacture of 
scroll chucks, for which they had not the necessary 
plant. Sc asked the Ministry to provide it on a 
<*harge on applicants’ propiTty to secure the pur- 
chase money for the plant, which applicants 
objected to give. By principal Sc subsidiary agree- 
ments contained in lettes b(‘twcen the Ministry 
Sc pltfs. in Aug. 1916 Sc 1917 respectively, agi'ee- 
inents wore come to, the principal agreement 
providing that any difference between the Ministry 
Sc applicants regarding the agreement or any part 
of it should be referred for settlement to the Board 
of Referees under Munitions of War Act, 1915, 
s. 6, as if it were a matter referred to it by the board 
under the said Act. In March, 1917, the plant 
of applicants was inspected with a view to arriving 
at the depreciation allowance from its cost value 
to bo made in respect of the plant belonging to 
them in order to arrive at the writing-off allowances 
with a view to arrive at their net profits. 

On March 12, 1918, notice of assessment was 
given. In July the Ministry offered an allowance 
on the assumption that all the plant belonged to 
applicants, whereas some belonged to the Ministry. 
Applicants accepted the Ministry’s offer. They 
larer objected to assessments made for munitions 
exchequer payments on tlie ground that effect 
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bad not been given to the agreetnenla as to allow- 
ances & adjustments as required by the Exchequer 
Paymente Pules, 1917. On April 9, 1918, 

applicants appealed to the Minister of Munitions 
by notice lodged with the Surveyor of Taxes. On 
Feb. 26, 1919, there was an inquiry which 
applicants declined to attend, & the Minister, 
having given his decision, referred the matter to 
the Board of Keferees. Applicants thereupon 
caused to be issued their originating summons 
asking (m/cr alia) declarations for the construction 
of the principal & subsidiary agreements of the 
relevant statutes & the settlements of the writing- 
off value : — Held : (1) these matters were not, in 
the circumstances, a fit subject for determination 
on an originating summons under Ord. UVa., 
rr. 1, 4. ^ the construction of the agreements 
ought not to be withdrawn from the tribunal 


Part LXVIl. — Proceedings 

Sect. l.—IN GENERAL. 

See, generally. Trusts & Trustees, Vol. XIJII. 
Investment of trust funds.] — See Trusts, Vol. 
XLTIL, pp. 926 ei seq. ; Mortgage, Vol. XXXV., 
pp. 285, Nos. 382 et seq. 

Unauthorised Investments.] — See Trusts, Vol. 
XLIII., pp. 944, Nos. 3823 etseq.; Settlements, 
Vol. XU, p. 673, Nos. 2094-2097. 


Sect. 2.— ASSIGNMENT TO CHANCERY DIVISION. 

R. S. C., Ord. LIVb., r. 1. All proceedings in the High Court 
commenced under the Trustee Act, 192.5 (In tills Order (‘ailed “ the 
Act "), shall be assigned to the (^hancery Division of the Court 


Sect. S.—APPUCATION BY PETITION OR 
SUMMONS. 

R. S. C., Ord. LIVb., r. 2. Anv application under the Act which 
cannot be made b> summons under Order LV. may be made by 
petition 

Meaning of Act.’’]— R, S. C., Ord. LIVb., 
r. 1, supra. 

Applications In Chancery Division under Trustee 
Act, 1925 — May be made by summons.] — See 
R. S. C., Ord. LV., r. 14a, p. 736, post. 

Appointment of new trustees.] — See Trusts, 
Vol. XLIII., pp. 669, Nos. 1004 et seq.; Lunatics 
& Persons op Unsound Mind, Vol. XXXIII., 
pp. 222, 226-227, Nos. 1322 et seq., 1360-1371. 

Appointment of Public Trustee as ordinary 
trustee.] — See Trusts, Vol. XLIII., pp, 1033, 
Nos. 4736 et seq. 

Vacation of office of trustee.} — See Trusts, Vol. 
XLIII., pp. 753, Nos. 1933 et seq. 

Lodgment of trust fund In court & payment out.] 
— See R. S. C., Ord. LIVb., it. 3, 4, infra, & 
p. 713, post; Trusts, Vol. XLIII., pp. 802, Nos. 
2407 et seq. 

Payment into court by personal representatives.] 

—See Executors & Administrators, Vol. XXIV., 
pp. 588, Nos. 6215 ei seq. 

Vesting orders.]— iS'ee Trusts, Vol. XLIII., 
pp. 739, Nos. 1732 ei seq.; Lunatics & Persons 
OP Unsound Mind, Vol. XXXIII., pp. 222, 224- 
226, Nos. 1316-1321, 1346-1359 ; Mor-toage, 
Vol. XXXV., pp. 616-617, Nos. 3622-3639. 


appointed for deciding such matters in revenue 
oases ; (2) on the question of costs of the Crown, 
the case was covered by authority, applicants had 
themselves elected to take the proceedings which 
the court was not in a position to entertain, must 
pay respondents’ costs ; both those of the Minister 
of Munitions & the Inland Revenue Commissioners, 
who were sued as a statutory body & not a repre- 
sentative of the Crown. — Pratt (F.) & Co., Ltd. 
V. Minister op Munitions Inland Revenue 
OoMRS., [1922] W. N. 261 ; 127 L. T. 814 ; 86 
J. P. Jo. 368. 

8060. Employment of leading counsel.] — Lead- 
ing counsel should bo employed on the hearing of 
originating summonses raising questions of diffi- 
culty involving considerable sums of money. — 
He llAWKTNs, White v. White, [1916] 2 Oh. 570 ; 
86 1.. J. Ch. 25 ; 116 L. T. 543 ; 61 Sol. Jo. 29. 


under Trustee Act, 1925. 


Sect. 4.— LODGMENT UPON AFFIDAVIT OR ON 
PRODUCTION OF INLAND REVENUE CERTI- 
FICATE. 

R. S. C., Ord. LIVb., r. 3. (1) Where a trustee or other person 
desires to make a lodgment in Court under the Act, he shaU make 
and file an affidavit Intituled in the matter of the trust (described 
BO aft to be distinguishable), and of the Act, and setting forth - 

(a) A short description of the trust and of the Instrument 
creating it . 

(5) The names of the persons interested in and entitled to the 
mon(*y or Beeurities, and their places of residence to the 
best of his knowledge and belief 
(e) His submission to answer all such inquiries relating to the 
application of the money or securites paid into Court, as 
the Court or Judge may make or direct. 

((f) The place where he is to be served with any petition, 
summons, or order or notice of any proceeding relating 
to the money or securities 

Provided that if the fund consists of money or securites being, 
or being part of, or repreaentiiig a legacy or residue to which an 
Infant or person beyond seas is absolutely entitled, and on which the 
tnistee has paid the legacy duty, or on which no duty is charge- 
able, the trustee mav make the lodgment (without an affidavit) on 
production of the Inland Revenue certificate in manner prescribed 
by the Supreme Court Funds Rules for the time being In force. 

See Trusts, Vol. XLIII., pp. 802, Nos. 2407 et 
seq. ; Executors & Adiministrators, Vol. XXIV., 
pp. 588, Nos. 6215 et seq. 

Meaning of “ Act.”]— R. S. 0., Orel. LIVb., 
r. 1, supra. 


Sect. 6.~-N0TICE OF LODGMENT UPON AFFIDAVIT 
—SERVICE. 

R. S. C., Ord. LIVb., r. 8 . (2) Where the lodgment In Court Is 
made on affidavit — 

(a) the person who lias made the lodgment shall forthwith 

f ive notice thereof, by prepaid letter through the post, 
0 the several persons whose names and places of residence 
are stated In his affidavit as interested in or entitled to the 
money or securities lodged In Court ; 

(b) no petition or summons relating to the money or securities 
shall be answered or issued unless the petitioner or 
applicant has named therein a place where he may be 
served with any petition or summons, or notice of any 
proceeding or order relating to the money or securities 
or the dividends thereof ; 

(c) service of any application in respect of the money or securities 
shall be made on such persons as the Court or Judge may 
direct. 

See Trusts, Vol. XLIII., pp. 804, 811, Nos. 
2433 et seq., 2628 ei seq. 
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Sect. 6.— title OF APPLICATION AND STATE. 
MEN T OF SECTION OR SECTIONS OF ACT 
IN PETmON OR SUMMONS. 

R. S. C.« Ord. LIVb., r. 4. AppUcatioiiB to deal with funds lodged 
in Court under the Act, shall be intituled In the same manner 
as the affidavit or reauest on which the funds were lodged. All 
other applications under the Act, not made in any pending cause 


or matter, shall be Intituled In the matter of the trust (described 
so as to be distinguishable) and of the Act. Every petition or 
summons for a vesting order, or the appointment of a person to 
convey, shall state the section or sections of the Act under willed i 
it is proposed that the order should be made.. 

Meaning of ** Act.’’] — See K. S. 0., Ord. LIVb., 
r. 1, p. 712, ante. 
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Sect. 1.— AFFIDAVIT ON PAYMENT INTO COURT. 

R. S. 0., Ord. LIVo., r. 1. An assurance company desiring to 
make a payment into Court under the Life Assurance Companies 
(Payment into Court) Act, 1896 (in tliis Order called “ the Act ”), 
shall cause an affidavit;, by its secretary, or other authorised officer, 
to be filed, intituled “ In the matter of the Policy No. , effected 
with [here (/tve the name of t?ie company] and in the matter of the 
Act,” and setting forth : — 

(а) A short description of the policy and a statement of the 

persons entitled thereimder, according to the terms of 
the policy, with the names and addresses of such persons, 
so far as the same are known to the company. 

(б) A short statement of the notices received by the company 

claiming an interest in or title to the money assured, the 
dates when such notices were received, the dates of with- 
drawal of such notices, if any, as have been withdrawn, 
and the names, and, except as to notices withdrawn, 
the addresses, so far as the same are known to the company, 
of the persons by whom such notices liavc been given. 

(c) A statement tluit, in the opinion of the board of directors 
of the company, no sufficient discharge can be obtained 
otherwise than by payment into Court under the Act. 

id) The submission by the company to pay into Court such 
further sum, if any, whether for interest or otherwise, as 
the Court or a Judge may direct, and to pay any costs 
which tlie Court or a Judge may consicler under the 
circumstances of the case ought to be paid by the company. 

{€) An undertaking by the company forthwith to transmit to 
the paymaster any notice of claim received by the com- 
panyafter thcmakingoftheaffidavit,withalettcr referring 
to the title of the affidavit. 

(/) The place where the company may be served with any 
petition, summons, order, or notice of any proceeding 
relating to the money. 

Application for payment of dividends — On 
deposit paid into court — Whether by petition or 
summons.] — See Companies, Vol. X., p. 1072, 
Nos. 7494, 7495. 


Sect. 2.— NO DEDUCTION OF COSTS OR 
EXPENSES. 

R. S. C., Ord. LlVo., r. 2. The company shall not deduct any 
costs or expenses of or incidental to the payment into Court. 

3061. Money paid in on receiving indemnity as 
to costs from mortgagee.] — ^W. had a policy by 
which the R. Insurance Company assured pay- 
ment to him, if alive on Nov. 20, 1909, of £760 with 
certain additions. W. created several charges on 
the policy, & was alive on Nov. 20, 1909. The 
insurance company declined to pay the money 
into court under the Life Assurance Companies 
(Paj^ent into Court) Act, 1896, unless they 
received an indemnity in respect of their costs. 
The first mortgagees accordingly gave them an 
indemnity, & the money was paid into court. The 
claimants now asked to have the money paid out 
to them. 

For the first mortgagees it was contended that, 
having given the indemnity, they should be allowed 
the coste of the R. Insurance Company out of the 
money in court as mortgagee’s costs & expenses 
properly incurred : — Held : the firat mortgagees 


could not be allowed these costs. The insurance 
company could not by this process get out of the 
funds the costs, which the rule said they were not 
to get. If any one chose to give an indemnity 
to an insurance company he must do it at his own 
risk, & not with the hope of getting the costs paid 
out of the funds in cornet.- —Re Wbniqer’s Policy, 
[1910] W. N. 278 ; 130 L. T. Jo. 150. 


Sect. 3.— PAYMENT IN WITH LEAVE WHERE 
ACTION PENDING. 

R. S. C., Ord. Live., r. 3. No payment shall bo made into Court 
under the Aet wiiere any action to which the company is a party 
is pending in relation to the policy or the moneys thereby assured 
except by leave of tlio Judge to be obtained by summons in tiio 
action. 

Lost policy — Action against iife insurance com- 
pany — No sufllcient discharge possible.] — See 

Insurance, Vol. XXIX., p. 389, No. 3103. 


Sect. 4.— NOTICES OF PAYMENT IN. 

R. S. C., Ord. Live., r. 4. The company shall forthwith give 
notice of sucii payment by prepaid letter through the post, to the 
several persons appearing by the affidavit to be entitled to or 
interested in the money assured and paid into Court, or to have 
given notice of claim to the company, except where the notice has 
been witlidrawn, and except so far as the name or address of any 
such person is imknown to the company. 


Sect. 5.— APPUCATION BY PETITION OR 
SUMMONS. 

R. S. C., Ord. Live., r. 6. Any person claiming to be entitled to 
or interested in the money paid into Court may apply Ih the 
Chancery Division, by petition or, where the amount does not 
exceed l,000f,, by summons, in respect thereof. 


Sect. 0.— ADDRESS FOR SERVICE IN PETITION 
OR SUMMONS. 

R. S. C., Ord. LIVo., r. 6. No petition or summons relating to 
the money shall be answered or Issued unless the applicant lias 
named therein a place where he may bo served with any petition 
or summons, or notice of any proceeding or order relating to the 
money. 


Sect. 7.— SERVICE ON COMPANY. 

R. S. C., Ord. LIVo., r. 7. Unless the Court or a .1 udge shall 
otherwise direct, the applicant shall not, except when ho asks for 
payment of a further sum of costs by the company, serve such 
petition or summons on the company, but sliall servo the same on 
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Peactice, 


Sect. 7. — Service on company. Part LXIX. Sect. 

1 : Snh-ftccts. 1, 2, 4 5. Sect. 2 : Sub-sects. 

1 d' 2, Sects. S, 4 ct’ 5. Part LXX. Sects. 

1 , 2 , 0 .] 

or ghc notice thereof to e\rry person appearing by tlic affidavit 
on which payment Into Court was niaae to be entitled to, or 
interested in, or to have a claim upon the money, or wlio lias given 
any furtlier notice which lias been transmitted to the paymaster 
as aforesaid. 

3062. Dispensing with service on parties named in 
affidavit.] — In 1872 one Loir, a French subject 
resident in Egyi^t, effected a policy on his life with 
the Eagle Insurance Company for £760, & 
bonuses, & in 1887 he effected another poHcy on 
liis life with the company for £1,500 bonuses. 
Subsequently he mortgaged both policies to the 
company to secure certain loans & interest. In 
Sept. 1912, Lon assigned both policies to Lydia 
Cheab, a married woman domiciled & resident 
in Eg>T)t, to secure £1,800 advanced to him by 
her out of lier own moneys, she gave notice of 
her assignment to the company. In Oct. 1912, 
Loir died, being at the date of his death a French 
subject domiciled in Egypt. In consequence of 
the conflicting claims to the policy moneys received 
by the company they, after deducting the amount 
due to them on their mortgages, paid £1,757 
IGs. 8d., the balance of the policy moneys, into 
court imder Ord. LlVc., & in the affidavit of their 
secretary set out the names & addresses of the 
claimants, all of whom were resident in Egypt. 


The claimants included Lydia Cheab, the children 
of Loir, & certain of his creditors. 

In March, 1913, Lydia Cheab commenced pro- 
ceedings before the French Consular Court in 
I^gypt to establish her title to the policy moneys, 
& the defts. thereto were the company, all the 
persons mentioned in the affidavit of the secretary, 
& the legal personal representative in Egypt of 
Loir. The company did not appear to these 
proceedings & took no part therein. On July 16, 
1913, the Consular Court by their final judgment 
decided that the pltf. was the only & lawful 
assignee of the policies. She now petitioned that 
the funds in comd, which were insutlflcient to 
satisfy the amount due on her mortgage, might 
be paid out to her. The petition had not been 
served on anybody, but the company had notice 
of it. JVo representation to Loir had been taken 
out in England. 

Counsel for ijctitioner asked that service of tiie 
petition on the persons mentioned in the affidavit 
of the secretary might be dispensed with, & sub- 
mitted that representation to Ijoir in England was 
unnecessary & that no estate or succession duty 
was payable. 

Neville, J., dispensed with service of the 
petition on the parties named in the secretary’s 
affidavit & ordered payment out to the petitioner, 
being of opinion that representation in England to 
liOir was unnecessary, & that no duty was payable. 
— Re Loir’s Policies, [1916] W. N. 87, 88. 


Part LXIX. — Appeals and References under Law of Property 

Acts. 


Sect. 1 .—GENERALLY. 

Sub-sect. 1. — Determination of Appeal to i 
BE Final unless Leave to Appeal given. 

R. S. C., Ord, LIVd., r. 8. The determination e\er> appeal 
under tins Order shall be final unless leave tn ajipeal is given by 
the Court determining the same or the Court of Appeal. 


Sub-sect. 2. — Contents of Notice of Motion 
OR Summons originating Appeal. 

R. S. C., Ord. LIVd., r. 9. Every notire of motion or sumraoiih 
origiiftiting an api)euJ under this Order shall state the grounds of 
appeal. No grounds other than those so stated shall (except with 
the leave of the Court hearing the appeal and on such tenns as 
such Ck)urt may think just) be allowed to be taken b> the appellant 
at the hearing of the appeal. The date mentioned in the notice 
or summons for the hearing of the appeal shall be not less than 
14 da>s after the service of the notice or summons. 


8uB-bECT. 3 . — Time for Appealing. 

R. S. C., Ord. LIVd., r. 10. Every appeal under this Order shall 
he brought within 21 da>s of the order, aeclsion or award appealed 
against or within such extended time as the Court hearing the 
appeal may think fit to allow. 


Sub -SECT. 4. — Applk ation of Chancery 
Division T Practice anb Rules. 

R. S. C,, Ord. LIVd., r. 11. The ordinary' practice and Rules in ' 
the Chancery Division sliall in so far as the same are not inconsistent 
with tlds Order apply to proceedings under tills Order. 


Sub-sect. 5.— Costs. 

R. S. C., Ord. LIVd., r. 12. The costs of every appeal under this 
Order and of the proceedings connected therewifli and of anv 
proe<‘edlng8 giving rise to the appeal shall be In the discretion of the 
Court determining the appeal. 


Sect. 2.— APPEALS, ETC., UNDER LAW OF 
PROPERTY ACT, 1922. 

Sub-sect. 1. — From what Decisions, 
Orders, or Awards. 

R. S. C., Ord. LIVd., r, 1. There shall be a right of appeal. 

(«) from any decision or order of the Minister of Agriculture 
and Fisheries (in this Order called the Minister) made 
under Part VI of the Law of Property Act, 1922, in 
respect of any of the matters referred to in the following 
rules of the Manorial Incidents (Extinguishment) 
Rules, 1925, that is to say — 

Rule 3. — ^Mode of ascertainment of compensation. 

Rule 19. — Expenses of ascertained compensation. 

Rule 34.— Boundaries, 

Rule 35. — Power for Minister to decide questions 
arising in compulsory extinguishment. 

Rule 38. — Power to transfer charges on manor to 
other land or stock, and 

(6) from any award of the Minister under paragraph 16 (dis- 
putes to be submitted to the Minister) of Schedule 15 
of that Act. 

Save as aforesaid or as In that Act otherwise provided there 
sliall be no appeal from any decision or order of the Minister. 
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Pabt LXX. — Appeals under Clergy Pensions Measure, 1926. 


SUB-8BCT. 2. — Institution, Hearing and 
Determination op Appeai^s. 

S. C,, Ord. LIVd., r. 2. Every appeal from the Minister under 
that Act [Law of Property Act, 1922] shall be instituted in the 
Chancery Division of the High Court of Justice by originating notice 
of motion and shall be heard and determined by a single Judge 
nominated from time to time cither generally or in any particular 
instance by the Lord Chancellor. 


Heup. 3.— appeals, etc., UNDER LAW OF 
PROPERTY ACT, 1925. 

R. S. C., Ord. LIVd., r. 3. I'liere shall be a riglit of appeal from 
(a) any order under section 84 of the Law of Property Act, 1925 
Authority therein referred to ; and (b) any docision of the 
Minister under section 191 of that Act. 

”T. „ r. 4. Rule 2 of this Order shall apply 

niutatis mvlatuiu to every appeal from an order or decision of the 
Authority or of tiie Minister under that Act. 

R. S. C., Ord. LIVd., r. 2.] — Sec Sect. 2, sub- 
sect. 2, ante. 


Sect. 4. -APPEALS, ETC., UNDER SETTLED LAND 
ACT, 1925. 

LIVd., r. 6. Every ai)peal to the Higli Court of 
Justice from an order of any County Court made under the Settled 
instituted in the diancory Division of the 
liigli Court of Justice by originating notice of motion and shall be 
lieard and determined by a Divisional Court constituted by two 
Judges of that Division nominated from time to time either 
generally or in any particular Instance for that purpose by the Lord 
Chancellor. 


Sect. 6.— APPEALS, ETC., UNDER LAND 
REGISTRATION ACT, 1925. 

R. S. 0., Ord. LIVd., r. 6. Every reference by or appeal from the 
Registrar under the Land Registration Act, 1925, shall be instituted 
in the Chancery Division of the High Court of Justice by originating 
summons, complying in fonn with the requirements of para- 
grapli (3) of Rule 14 a of Order LV. and shall be heard and deter- 
mined by a single Judge of that Division nominated from time to 
time either generally or in any particular instance for that purpose 
by the Lord Ciiancellor. 

r. 7. Every appeal to the High Court of 

Justice from an order of a County Court made under tliat Act 
shall be instituted in the Chancery Division by originating notice 
of motion, and shall be heard and determined by a Divisional 
(’ourt constituted by two Judges of that Division nominated from 
time to time either generally or in any particular instance for that 
purpose by the Lord Chancellor. 

R. S. C., Ord. LV., r. 14a {3),]— See p. 735, 
post, 

3063. Procedure where issues of fraud raised.] — 

When issues of fraud are raised upon an application 
under Land Registration Act, 1925, it must be a 
matter for consideration whether the summons 
should be adjourned for the purpose of raising 
such issues by writ in an action, or whether pro- 
ceedings, analogous to those adopted in the case 
of a misfeasance summons under Companies 
(Consolidation) Act, 1908, s. 215, should be taken 
to obtain directions as to delivery of points of 
claim & defence, the taking of evidence, & generally 
as to the procedure. — Practice Note, [1927] 
W. N. 12 ; sub nom. Re Registered Title 
No. 213,437, 03 L. Jo. 82; 103 L. T. Jo. 52. 


Part LXX. — Appeals under Clergy Pensions Measure, 1926. 


-Sect. 1.— INSTTTUTION, HEARING AND DETER- 
MINATION OF APPEALS. 

R. S. C., Ord. live., r. 1. Every appeal under sub-section (7) 
of section 23 of the* Cl(;rgy Pensions Measun;, 1926, from a decision 
of tlic Church of EiigJancl Pensions Board to the High Court shall 
be instituted in the Chancery Division, and shall be heard and 
determined by a single Judge of tliat Division whoso decision shall 
be final. 


Sect. 2.— APPEALS BEGUN BY ORIGINATING 
SUMMONS, TITLE OF SUMMONS, ETC. 

R. S. C., Ord. live., r. 2. Tlio appeal shall be begun by originat- 
ing summons intltided in tlie Matter of the bishop priest or dcaijon 
to whom the appeal relates and in the matter of tlio above mentioned 
Measure and such bishop priest or deacon (if not appellant) and tho 
Church of England Pensions Board siiall be made respondents to 
the originating summons but no other person shall in tho first 
instance be made a respondent without the direction of tlie Judge. 


Sect. 3.— STATEMENT OF GROUNDS OF APPEAL 
IN ORIGINATING SUMMONS. 

R. S. C.. Ord. live., r. 3. The originating summons shall state 
the grounds of appeal and no ground other than those stated Shall 


I (except with the leave of tlie Judge and on such terms as the Judge 
I may tliink just) be taken by tho appellant at tlio hearing of the 
appeal. 


Sect. 4.— TIME FOR APPEALING. 

R. S. C., Ord, live., r. 4. The appeal shall bo brought within 
six weeks after the date of the decision appealed against or within 
such extended time as the J udge may allow. 


Sect. 5.~APPUCATI0N OF CHANCERY DIVISION 
PRACTICE AND RULES. 

R. S. C,, Ord. live., r. 5. The ordinary practice and rules in the 
Chancery Division in so far as they are not inconsistent with the 
above-mentioned Measure or this Order shall apply to proceedings 
under this Order. 


Sect. 6.— COSTS. 

R. S. C,, Ord, live., r. 6. The costs of the appeal and of the 
proceedings connected therewith shail be in the discretion of the 
Judge. 
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Practice. 


Part LXXI. — Chambers in Chancery Division. 


Sect. 1. —BUSINESS IN CHAMBERS. 

Sub-sect. 1. — Combination with Court 
Business. 

R. S. C., Ord. LV., r. 1. The business in ciiarabera of the Judges 
of the Clmncery Division shall be carried on in conjunction with 
( licir Coiu*t business. 

See Chancery Division (Re-arrangement of Busi- 
ness) Order, 1927, Yearly Supreme Court Practice, 
Part II. 

3064. Linked judges — Notice of motion — By 
whom heard.] — In a motion for the appointment 
of a receiver & manager in a debenture-holder’s 
action assigned to Younger, J., the notice of 
motion stated that the court would be moved 
before Younger, J. Under the system of “ linked 
judges ” in the Chancery Division, Sargant, J., 
was sitting to lieai’ motions in actions assigned to 
Younger, J., as well as to himself. The deft, 
did not appear : — Held : (by Sargant, J.) the 
notice of motion was sufficient notwithstanding that 
deft, did not appear. — He Madame Romney, Ltd., 
Stuart r. Madame Romney, Ltd., [1916] W. N. 
389 ; 60 Sol. Jo. 141. 

3065. For judgment — Name of judge 

taking short causes to be ^ven.] — In an action for 
specific iierformance assigned to Russeul, J., 
with whom Sargant, J., was “ linked,” the pltf. 
mo\ed before Sargant, J., for judgment, & the 
notice of motion stated that the motion would be 
moved before Russeix, J. Ilnder^ the system 
of “ linked judges ” in the Chancery Division, 
Sargant, J., was hearing motions in actions 
assigned to Russell, J., or L) himself. The 
question was raised whether the notice of motion 
was sufficient : — Held : (by Sargant, J.) a notice 
of motion for judgment, as distinguished fi'om an 
interlocutory order, must state the name of the 
judge who was actually sitting to hear motions on 
the day named in the notice, <&; the matter must, 
therefore, be mentioned to the vacation judge. — 
Jackson v. Webster, [1920] W. N. 296 ; 124 

L. T. 236 ; 56 L. Jo. 307 ; 04 Sol. Jo. 716. 


SUB-bECT. 2. — l^ARTY MAY APPEAR BY 

Counsel. 

R. S. C., Ord. LV., r. 1 A. In any proceeding before the J udge in 
chambers any party may, if he so desire, be represented by counsel. 

3066. Applications for time — Counsel not 
allowed.] — The Master of the Rolls said he wished 
it to be known that except in applications for 
time, in which counsel could not be allowed to 
appear, it was not necessary in his chambers for 
the attendance of counsel to be expressly allowed. 
— ^Webb V, Fitzgerald, [1875] W. N. 244. 

3067. Costs of attendance.] — It is the duty of 
the chief clerk to certify for the cost of the attend- 
ance of counsel in chambers unless they are 
specially disallowed by the judge. — He Gregory, 
Miles v. Knight, Bonskell v. Knight, Miles 
V. Bonskell, Bonskell v. Palmer (1890), 7 
T. L. R. 68 ; 90 L. T. Jo. 66. 

3068. Managing clerks — Proceedings before 
examiner.] — The summons on which the judgment 
was delivered asked that an order for cross- 
examination before the examiner of the court 
obtained by the deft, should not be i)roceeded with, 


A that the taking of an account directed by a 
previous order should be proceeded with on the 
affidavits already filed. It appeared by the 
evidence & by the report of the examiner to the 
judge that the cross-examination had been partly 
proceeded with when the pltfs.’ counsel raised the 
objection that the gentleman who was conducting 
the cross-examination for the deft, was neither a 
barrister nor a solicitor. The examiner upheld 
the objection A adjourned the examination, where- 
upon the above-mentioned sum m ons was taken 
out by the pltf. : — Held : the objection taken by 
counsel was not well founded. The judge in 
chambers habitually hears not only counsel A 
the solicitors of the parties, but also any responsible 
representative of the solicitors sent from their office. 
Business could not be conducted satisfactorily 
unless managing clerks were allowed to represent 
their ’principals in chambers. The proceedings 
before an examiner should follow the analogy 
of proceedings before the judge in chambers. — 
ViMBos, Ltd. v . Mkadowcroft (19U1), 46 Sol. 
Jo. 2. 


Sub-sect. 3. — What Matters may be 
Disposed of. 

R. S. C., Ord. LV., r. 2. The business to be disposed of in 
chambers by Judges of the Chancery Division, shall consist of 
the following matters, in addition to the matters which under 
any other Rule or by statute may be disposed of in chambers : 

(1) Appheations for payment or transfer to any person of 

any cash or securities standing to the credit of any 
cause or matter wliore there has been a judgment or 
order declaring the rights or where the title depends 
only upon nroof of the Identity or tlie birth, marriage, 
or death of any person : 

(2) Applications for payment or transfer to any person of 

any cash or securities standlug to the credit of any 
cause or matter where the cash does not exceed 
3,000/. or tlie securities do not exceed 1,000/. nominal 
value, or the applicant proves that the seturitios do 
not exceed 1,000/. actual value : 

(3) Applications for payment to any person of the dividend 

or Interest on any securities standing to the credit of 
any cause or matter, whether to a separate account or 
otherwise : 

(4) and (5) [Annulled by R. S. C. {Trustee Act), 1893.] 

(0) Applications under 9 <fe 10 Viet. c. 20 (the Parliamentary 
Deposits Act) or any other Act relating to Parlia- 
mentary deposits for investment, payment of divi- 
dends, and payment out of Court ; 

(7) Applications for interim and permanent Investment and 

for payment of dividends under the Lands Clauses 
Consohdatiou Act, 1845, and any other Act, whereby 
the purchase money of any property sold is directed to 
be paid into Court : 

(8) Applications under any Rules for the time being in force 

made by the Board of Trade in pursuance of the 
Assurance Companies Act, 1909, or under any rules for 
the time being In force made by the Industrial Assur- 
ance Commissioner in pursuance of that Act as 
amended by the Industrial Assurance Act, 1923, for 
the Investment (either originally or by way of varia- 
tion) of moneys or funds lodged in Court as deposits 
under those Acts or either of them or for the payment 
of Interest dividends or income on any such moneys 
or funds or on any Investments for the time being 
' representing the same : 

(9) [Revoked by R. S. C. {No. 1), 1932, r. 5.J 

(10) Applications under 18 A 19 Viet. c. 43 for the settlement 

of any property of any infant on marriage : 

(11) Aj^pUcatlons under the Copyhold Acts respecting any 

securities or money in Court. Notice of any such 
application is not to be given to the Minister of Agri- 
culture and Fisheries unless the J udge shall so direct : 

(12) Applications as to the guardianship and maintenance or 

advancement of Infants : 

(13) Applications connected with the management of pro- 

perty ; 
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(14) Applications for or relating to the sale by auction or 
private contract of property, and as to the manner in 
which the sale is to be conducted, and for payment 
into Court and investment of the purchase money : 

( 16) All applications under 6 <fe 7 Viet. c. 78 (not being applica- 
tions for orders of course) for the taxation and delivery 
of bills of costs and for the delivery by any solicitor 
of deeds, documents, and papers : 

(16) Applications for orders on the further consideration of 

debenture holders' actions or of any cause or matter 
where the order to be made is for the distribution of 
an insolvent estate or for the distribution of the estate 
of an intestate : 

(17) Applications for time to plead, for leave to amend plead- 

ings for discovery ana production of documents, and 
generally all applications relating to the conduct ot 
any cause or matter : 

(18) Such other matters as the Judge may think fit to dispose 

of at chambers. 

[New Procedure List, see E. S. 0., Ord. XXX., r. 2a, p. 507, 
ante, <fe Part XCIV., post.] 

See Sects. 2-13, post ; & also K. S. C., Ord. 
LIV., r, 4 f., p. 701, ante; Ord. LIVA.-Ord. LIVc., 
Ord. live., pp. 700-715, ante; Ord. LVa., Part 
LXXII., post; Rules under Charitable Trusts (Re- 
covery) Act, 1891, s. 2 ; Rules under Judicial Trus- 
tees Act, 1896, s. 2; Rules under Tramways Act, 
1870 ; Rules under Adoption of Children Act, 1926. 

Administration & trusts.] — See Sect. 14, post 

Applications under Companies Act, 1929.]— See 
R. S. C., Ord. LTIIb., it. 6, 8, p. 694, ante. 


Sect. 2.— PAYMENT OUT OF FUNDS IN COURT. 

Sub-sect. 1. — Where Declaratory Order made 
OR Fund Standing to Separate Aixount. 

A . Scope of Rule. 

See R. S. C., Ord. LV., r. 2 (1), ]). 716, ante. 

Payment into out of court Ac tender, see 
R. S. C., Ord. XXII., p. 478, ante. 

3060. Generality of rule.] — Freehold heredita- 
ments in the city of Ijondon, to a moiety of which 
A. B. was entitled after the death of a tenant for 
life, subject to four life annuities of £50 payable 
from the death of the tenant for life, were taken 
by the Metropolitan Board of Works, & the money 
paid into court under the Lands Clauses Act, 1845 
(c. 18). In 1866 an order was made on petition, 
whereby a sum of £7,000 was ordered to be 
invested to provide for the aimuities when they 
should become payable, & the balance of a moiety 
of the fund, after providing for the tenant for 
life’s interest, was directed to be paid to A. B. 
In 1868 one of the expectant annuitants died ; in 
1869 the tenant for life died ; & in 1870 another 
order was made on petition, whereby a sum of 
stock which would have been suflicient to pay an 
annuity of £50, was ordered to be transferred to 
A. B. 

A second annuitant having died in May, 1883, 
A. B. claimed a sum of £1,666 13«. 4d., Consols, 
being so much of the residue of the investment 
of £7,000 as had sufficed to provide for the second 
annuity of £50 : — Held : the orders of the court 
in 1866 & 1870 amounted to “an order declaring 
the rights of ” A. B. within the meaning of sub- 
sect. (1) of r. 2 of Ord. LV. ; & the application ought 
to be by summons. 

The generality of sub-sect. (1) of r. 2 of Ord. LV. 
is not cut down or qualified by sub-sect, (7) or any 
of the sub-sections of r. 2 following sub-sect. (1). — 
Re Brandram (1883), 26 Ch. D. 366 ; 63 L. J. Ch. 
331 ; 49 L. T. 668 ; 32 W. R. 180. 

3070. ,] — The generality of sub-sect. (1) 

of Ord. LV., r. 2, is not qualifted by sub-sect. (6) ; 


therefore an application under the Trustee Relief 
Acts for payment out of a fund to an applicant 
whose title depends merely upon proof of his birth 
should be made by summons & not by petition, 
although the fund exceeds £1,000. 

The circumstances considered under which 
applications for payment out should be by petition 
& not by summons. — Re Broadwood (1886), 65 
L. J. Ch. 646 ; 66 L. T. 312. 

8071. Question of construction involved.] — 

Where the title of applicants to money in court 
depends not only upon proof of their identity or 
of the birth, marriage, or death of any person, 
but there is also a question of construction, the 
matter is not one which can be disposed of upon 
summons in chambers under Ord. LV., r. 2, but 
a petition is necessary. 

Ord. LV., r. 2 (18), appears to refer to classes 
of business other than those previously mentioned, 
& not to enable the judge to direct that any 
ticular matter shall be disposed of in chambers 
(Kekewich, j.). — Re Hicks, Ex p. North 
Eastern Ry. Co. (1894), 63 L. J. Ch. 668, 669 ; 
70L. T. 529; 8 R. 319. 

B. “ Order declaring the Rights."* 

See R. S. C., Ord. LV., r. 2 (1), p. 716, ante. 

3072. Orders of court amounting to “ order 
declaring the rights.’*] — Re Brandram, No. 3069, 
ante. 

C. Mode of Application — Sennee. 

By petition — Charities Procedure Act, 1812 
(c. 101).] — See Charities, Vol. VIII., p. 404, 
Nos. 2362-2353. 

Lands Clauses Acts.] — See Compulsory 

Purchase, Vol. XI., p. 251, Nos. 1642-1643. 

Trust funds.] — See Trusts, Vol. XLIII., 

pp. 809-812, Nos. 2501-2540. 

By summons — Lands Clauses Acts.] — See Com- 
pulsory Purchase, Vol. XI., pp. 251, Nos. 1637 
et seq. 

Trust funds.] — See Trusts, Vol. XLIII., 

p. 812, Nos. 2541-2546. 

3078. Instead of petition — Meritorious 

application — Costs.] — This was a petition for the 
division into thirds of a fund in court, exceeding 
£1,000 in amount, & the carrying over of those 
thirds to separate accounts. There had been no 
order declaring the rights of the parties. The 
application was in the first instance made by 
summons in chambers, but under the circum- 
stances there was no jurisdiction to make the 
order asked for on summons, & the chief clerk 
accordingly declined to make it. This petition 
was then presented : — Held : the costs of the 
summons would be allowed, because it had been 
issued in the reasonable expectation that the order 
could be made in chambers, & it was a meritorious 
application. The costs of a summons would not, 
however, be allowed as a matter of course in every 
case in which a summons had been issued, & it 
had afterwards appeared that the order asked for 
could not be obtained without a petition. If the 
court comes to the conclusion that the application 
by summons is not a meritorious one, it will leave 
the solicitor who has issued it to bear the extra 
costs of it. In the present case the extra costs 
of the summons would be allowed. — Re Jbllard’b 
Trusts, [1888] W. N. 42. 

8074. Service of notice — Numerous partners 
likely to know of application — Service dispensed 
with.] — Where a petitioner prays that the dividends 
of a fund in court may be paid to several tenants 
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for life, & that the various shares of the corpus may 
be carried over to the accounts of those entitled 
in remainder, such remaindermen, if numerous, 
need not bo served or appear. 

Under the circumstances, as it must be supposed 
that the children would be informed of whal was 
done, the order might be made (Kindersley, 
V.-C.).— Hodges (1858), 0 W. R. 487. 

3075. On assignor — Application by 

assignee.] — Upon a petition by an assignee for the 
pa\Tnent out of court of a fund standing to the 
credit of an assignor, the court requires the assignor 
to be served, unless there has been an absolute 
assignment of the precise fund, even where the 
ioM funds assigned exceed the fund in court. — 
Briant r. Dennett (1859), 4 Drew. 560 ; 33 L. T. 
O. S. 130 ; 5 Jur. N. S. 563 ; 62 E. R. 211. 

3076. .]~On the death of J. J. 

Uattei'son in Oct. 1903, the Law Life Assurance 
Society, as assignees of the interest of Mrs. Gamier 
under the will of J. R. Catterson, became entitled 
to a sum of £3,000 odd Consols in court represent- 
ing tlie residuary estate of the testator, subject to 
the question whether the gift to Mrs. Gamier was 
not void as transgressing the rule against per- 
petuities. 

The testator died in 1805, & an action was com- 
menced for the administration of his estate, to 
which Mrs. Gamier (then Miss Walton) was a deft., 
A; this action was still pending. 

By an indenture of moiigage dated in Nov. 
1885, Mrs. Garnier’s reversionary interest in the 
sum in question was mortgaged by her & her hus- 
band to one JA?yy to secure £500, & the deed 
was separately acknowledged by the wife. In 
1888 Levy, in exercise of his power of sale under 
the mortgage deed, assigned Mrs. Gai*nier’s 
revereionary interest to the I^aw Life Assurance 
Society absolutely. 

This was a petition in the action by the society 
for pajTuent out to them of the sum in court. 

Ml'S. Gamier had not been heard of for many 
years, &, although inquiries had been made 
adveitisements issued in the newspapers, no 
information could be obtained as to lier where- 
abouts :■ — I/e/d : there being here a mortgage of 
the whole fund with a pow'er of sale which had 
been properly exercised, & there being no question 
about the title of the mortgagee, it was not in 
accordance with the practice of modern times to 
insist upon bringing the mortgagor before the 
court. — Catterson r. Clark, [1905] W. N. 173; 
affd. (1906), 95 L. T. 42, C. A. 

3077. — — Fund lodged to account of party 
“ with remainder over.’*] — Upon the hearing of a 
petition for payment out of a fund in court stand- 
ing to the credit of the cause “ account of A. B. 
with j'emainder over,” the judge said that although 
it was not necessary to serve the tmstees in the 
case of payment out of money standing to the 
pedit of the ” account of A. B.” merely, yet where 
it was Ihe ” account of A. B. with remainder over ” 
the trustees must be served, because, for instance, 
they might have received notice of assignments 
or dealings affecting the fund. — Practice Note, 
[1907] W, N. 44. 

^ 8078. — beneficiaries.] — The judges of the 
Chancery Division have had under their considera- 
tion the practice rule requiring notice to be given 
to beneficiaries of any application for payment of 
inoney out of couit to a legal personal representa- 
tive, made twenty yeai's or more after the death 
of the testator or intestate, & they have come to 


the following resolution (which involves an 
important modification of the former practice) : 
“ that as a general rule funds in court belon^ng to 
the estate of a deceased person should not after the 
expiration of ten years from his death, be paid to 
his legal personal representative without notice 
to beneficiaries.” — Practice Note, [1904] W. N. 
136. 

3079 . Except where trustees still have 

active duties.] — The Masters of the Chancery Division 
consider that the Practice Note [1904] W. N. 136, 
No. 3078, ante, lays down a general rule, but does 
not apply to a case where a trust exists & the 
trustees of the will of the deceased person still have 
active duties to perform. — Re Holt Ex p. London 
County Council (1919), Yearly Supreme Court 
F^rftctic© 

3080. Fund passing under will of person entitled 
— Payment to legatee — ^Absence of personal repre- 
sentative.] — The purchase-money of land which 
stood limited to A. for life, remainder to B. in fee, 
was paid into court. A. never applied for the 
dividends. A.’s residuary legatee bequeathed 
the residue of her personal estate to B., who now 
presented a petition for payment out of court. 

In the absence of the legal personal representa- 
tive of the tenant for life, the court refused to 
order payment of the dividends accrued during 
his life to petitioner. — Re Acker’s Trusts, Re 
Macclesfield Canal Act, Manchester &; 
Sheffield Railway Co. Act, Manchester, 
Sheffield & Lincolnshire Railway Co. Act 
(1862), 7 L. T. 525 ; 1 1 W. R. 182 ; 9 Jur. N. 8. 224. 

See, also. Compulsory Purchase, Vol. XI., 
p. 261, Nos. 1650-1662 ; Trusts, Vol. XLITL, 
pp. 811, 812, Nos. 2528-2540. 

D. Evidence on Application , 

See, also, R. S. C., Ord. XXXVIII., r. 24, 
p. 589, ante-. Supreme Court Funds Rules, 1927 ; 
Evidence, Vol. XXII., pp. 322, 616 ct seg. 

3081. Birth certificate — Evidence of date of 
birth.] — The entry in a register of births under 
Births & Deaths Registration Act, 1836 (c. 86), is 
evidence of the birtli having taken place before the 
date of registration, but not of the exact date of 
birth.— Be Wintle (1870), L. R. 9 Eq. 373 ; 21 
L. T. 781 ; 34 J. P. 372 ; 18 W. R. 394. 

3082. .] — A certified copy of an entry 

in a register of births made pursuant to the Births 
& Deaths Registration Act, 1836 (c. 86), is evidence, 
not merely of the fact of birth before the date of 
registration, but of the actual date of birth. — 
Jn the Estate of Goodrich, Payne v. Bennett, 
[1904] P. 138 ; 90 L. T. 170 ; aid) nom. Payne v, 
Bennett, 73 L. J. P. 33 ; 20 T. L. R. 203. 

3083. — — Evidence of marriage.] — In an action 
brought by the pltfs., who claimed to be two of 
the next-of-kin of an intestate, for administration 
of her estate, the usual order for inquiries as to the 
next-of-kin & heir-at-law of the interstate was made. 
In taking those inquiries before tlie master it 
became necessary to prove the lawful marriage of 
the parents of the intestate before her birth 

as no record of the marriage could be found, a 
summons was taken out by the pltfs. for the 
determination of the question whether three 
certificates of birth of three of the children (includ- 
ing the intestate) of those parents & a certificate 
of death of one of those children were primd facie 
or any evidence of the lawrful marriage of the 
arents : — Held : the certificates were admissible, 
ut not alone sufficient, because taken by them- 
selves they did not identify the persons therein 
mentioned. It would be for the master at the 
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inquiry to determine whether the certificates, 
taken in conjunction with the other evidence 
adduced before him, were sufficient to establish the 
fact of marriage between the parents in question. — 
Re Stollery, Weir v. Treasury Solicitor, 
[1926] Oh. 284 ; 96 L. J. Ch. 269 ; 134 L. T. 430 ; 
90 J. P. 90 ; 42 T. L. R. 263 ; 70 Sol. Jo. 386 ; 
24 L. G. R. 173, 0. A. 

See, further, Evidence, Vol. XXII., pp. 322, 

Nos. 3167 et seq. 

8084. Baptismal certificate.] — This was a peti- 
tion for the payment of money out of court to per- 
sons who had become entitled thereto by reason of 
their having attained twenty-one. The certificate 
of the baptism of one of the parties was verified only 
by his own affidavit . — Re Bulley’s Settlement, 
[1886] W. N. 80. 

.] — See, further, Evidence, Vol. XXII., 

pp. 336, Nos. 3358 et aeq. 

3085. Statutory declaration In colony — Verified 
by solicitor in England.] — Upon the hearing of an 
originating summons, In re Susanna Hardwick, 
Boswell V. Hardwick, [1906] H. 2171, for the 
determination of the question whether a power 
of appointment given by the before-mentioned 
testatrix’s will over a trust fund of £3,000 had been 
exercised, or whether the trust fund went as in default 
of appointment, it was proposed to tender in 
evidence a statutory declaration made in Welling- 
ton, New Zealand, & verified by the affidavit of 
the pltf. trustee. The declaration dealt with the 
question whether the donee of the power was 
possessed of any other similar sum. It was 
intitided in the matter of the donee’s post-nuptial 
settlement by which the donee purported to deal 
with the fund, & was expressed to be made by 
virtue of the provisions of the Statutory Declara- 
tions Act, 1835 : — Held : although tlie court did 
not require the tendered evidence to enable it to 
come to a decision in this particular summons, 
nevertheless the question of the admissibility of 
such evidence was a very important one, & from 
inquiries that the court had made it appeared that 
the practice of the judges of the Chancery Division 
in respect of it was not by any means uniform. — 
Practice Note, [1907] W. N. 180. 

3086. Affidavit of no incumbrances — By appli- 
cant.] — Applications, by persons claiming to be 
absolutely entitled, for payment out of money in 
court representing real estate, should be supported 
by an alTidavit of no incumbrances, & primd facie 
the applicant is the proper person to make the 
affidavit. — Williams v. Ware (1888), 57 L. J. Ch. 
497 ; 58 L. T. 876. 

3087. — ~ Fund representing personal 

estate.] — This was a x>etition for the i^ayment out 
of certain funds which had been paid into court 
in an administration atition, which represented 
a trust legacy & residuary estate. The respondents 
were reversioners entitled under the trusts of the 
will wl»ich were being administered, filie question 
arose whether an affidavit of no incumbrances 
ought to be made by the reversioners in respect of 
the personal estate. 

II is lordship desired that the matter should be 
mentioned again upon this point, so that the 
practice might be ascertained & settled once for 

all. 

Kekewich, j., said that he had consulted two 
of his brother judges & some of the registrars with 
regard to the practice, & their view was that the 
rule requiring an affidavit of no incumbrances in 
the case of reality did not apply to personal estate. 
Although there might be cases where it would be 
necessary, his lordship held that in the present case 
he would not require an affidavit of no incum- 
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brances from any of the reversioners. — Edwards v. 
Grove, [1906] W. N. 191 ; 61 Sol. Jo. 27. 

3088 . Some incumbrances disclosed.] — 

Where on a petition for payment out of the pro- 
ceeds of sale of leaseholds certain incumbrances 
are disclosed without any statement that there are 
no others, there ought to be an affidavit of no 
incumbrances except those which have been dis- 
closed . — Re Ladyman (1926), 70 Sol. Jo. 485. 

8089. Affidavit of no settlement — ^Necessity for 
certificate of counsel.] — At the hearing of a 
petition for payment out of court of certain funds, 
it appeared that on the marriage of one of the 
petitioners a settlement was executed by her & 
her intended husband. In order to prove that the 
settlement did not affect her share in the funds in 
court, an affidavit by her husband & herself & 
a solicitor had been filed, in which the husband & 
wife proved the marriage & the settlement, the 
solicitor deposed that according to the best of his 
judgment the wife’s share in the funds in court 
was not subject to or affected by the settlement, 4fc 
the wife stated that she had not incumbered her 
share except by a specified charge. 

Warrington, J., made an order according to the 
prayer of the petition, but said that the fact that 
the settlement did not affect the wife’s share of the 
funds in court must be proved by a certificate of 
counsel. — Re Smith, Smith v. New, [1907] W. N. 
188 ; 57 Sol. Jo. 673. 

3090. Fund under £20.] — This was the 

further consideration of an administration action. 
The minutes provided for the distribution of a 
fund among the persons entitled thereto, several 
of whom were married women, to whom respectively 
sums under £20 would be payable. 

f’ounsel for the pltf. asked that in these cases 
the separate examination of the married woman, 
A also the production of an affidavit that no settle- 
ment was made on her marriage, might be dis- 
pensed with. 

Pearson, J., acceded to the application, saying 
that the case could not well be made a precedent. 

The order provided for payment to each married 
woman on tlie joint receipt of herself & her 
husband." Guest v. Neames, [1884] W. N. 227. 

3091. Refusal by married woman assignor 

— Affidavit by person likely to be well informed.] — 
Where a fund has been assigned by a wife & 
both husband & wife refuse to make an affidavit 
of no settlement, the fund may be ordered to be 
paid out on an affidavit of no settlement made 
by some person likely to be well informed, — 
Timothy v. Grown (1900), 82 D. T. 142. 

E. “ Payment or Transfer to any PersonP 

See R. S. O., Ord. I.V., r. 2 (1), p. 716, ante. 

Payment into out of court & tender, see 
It. S. (k, Ord. XXII., p. 478, ante, 

3092. Application to carry over fund to credit of 
another cause.] Tht*re is no distinction between 
applications for payment or transfer to a person & 
applications for transfer to the credit of a cause 
in regard to Ord. LV., r. 2 (1) ; & .such applications 
should be made by summons in chambers & not 
by petition where there has been a judgment or 
order declaring the rights of the parties, though 
the sum exceeds £1,000. 

Where such an application was made by petition 
instead of by summons the court ordered the rail- 
way company, who were liable under the Lands 
Clauses Act to pay the costs of the application, 
to pay the costs of the petitioners & respondents 
according to the Act, such costs not to be greater 
than those properly incurred on a summons 
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adjourned to a judge in chambers & attended by 
counsel. — lie Lancashike & Yorkshire Ry. Co., 
Slater v. Slater (1896), 64 L. J. Ch. 688 ; 72 
L. T. 627 ; 89 Sol. Jo. 485. 

F. When Payment Made. 

Payment into & out of court & tender, see 
R. S. C., Ord. XXII., Part XXVII., ante. 

3093. Revivor of suit dispensed with.] — C., by 
his will, bequeathed one-third of his residuary 
(‘State upon trust for the benefit of his daughter, 
B., for hfe, & after her death for her children in 
equal shares to be vested in sons at twenty-one, & 
in daughters at that age or on marriage ; another 
third upon similar trusts for the benefit of his 
daughter E. & her children ; & the remaining 
third upon similar trusts for the benefit of his 
daughter A. ; & there were gifts over in the event 
of his daughters* children not attaining vested 
interests in the shares. 

Shortly after the death of the testator two of 
the children of E. institut(3d a suit of Edwards v. 
Winkworth for the administration of the estate, Si 
a decree was made, under which tlie residuary 
estate was ascertained & brought into court, Si 
in 1848 an order was made by which one-thir<i of 
the income of the fimd in court (which stood to 
the general credit of the cause) was ordered to be 
paid to each of the tenants for life. Since 1848 
no order had been made in the suit. E. died in 
July, 1872, having had children who attained 
vested interests in the fund in court. Some of 
these children had died subsequently to 1848 ; 
others had mairied & assigned theii* shares. The 
executor of the testator k, one of defts. to the 
original suit had since died. Under these cii*cimi- 
stances an application for the common order of 
revivor & supplement was refused by the Master of 
the Rolls, who was of opinion that a bill was neces- 
sary. A bill was accordingly filed by the surviving 
children of E. (including one of the original pltfs. 
who had married & settled her share). The bill 
prayed (amongst other things) that the defts. on 
being served might be bound by the proceedings 
in the court. 

The Lord Chancellor said the only thing which 
remained to be done in the suit was to divide the 
fund ; that this might have been done on petition 
without the suit being revived, & he must therefore 
decJine to assist the pltfs. — ScHRAM v. Baker, 
[1873] W. N. 78. ^ 

3094. .] — This w^as a petition for payment 

out of court of a fund standing to the general 
credit of the cause. The suit was originally 
instituted to compel a trustee to make good a trust 
fund ; the trustee submitted to the claim, & paid 
the whole fimd into court. No decree was ever 
made, but successive orders were made for pay- 
inent of the dividends to successive tenants ’for 
life. The suit had completely abated by the death 
of all the parties thereto. In order to establish 
tlie title of the petitioner to the corpus, it was 
necessaiy to prove the death of one R., alleged 
to have taken place at Macclesfield, on Feb. 1, 
1863. The evidence consisted of an extract from 
the register of deaths, Si the usual affidavit of 
identity. 

By the last order directing payment to a tenant 
for hfe, general liberty to apply was reserved. 

Counsel for the petitioner submitted that the 
evidence of the deatli (which he stated was that 
usually required in the registrar's’ office) was 


sufficient, & also that it was unnecessary to revive 
the suit. 

The Lord Chancellor said that the old rule was 
that a certificate of burial should be produced ; 
& although the certificate of death was receivable 
as evidence under the Act of Parliament, & must 
therefore be received, still the court was not bound 
to act on that alone. The certificate of death 
ought in ordinary cases to be corroborated either 
by the affidavit of some one who could speak to 
the burial, or otherwise ; & in the present case his 
lordship would like to liave the burial certificate. 
As to the abatement, for such a jiurpose as the 
present, revivor, generally speaking, was un- 
necessary, unless fui'ther consideration was 
reserved ; & here was clearly unnecessary. — 

Riseley V. Sheppard (Shepherd), [1878] W. N. 
160 ; 21 W. R. 783, C. A. 

3095. .] — ^A legatee’s suit commenced in 

1768, defts. being the executors of the testator. 

Lefts, by their answer admitted that there were 
certain funds in their hands, & under an order 
made in May, 1760, paid into court. No decree 
was made, & no fiirther proceedings ever taken. 

In April, 1894, a petition was presented by a 

E erson claiming through a pltf. in this suit to be 
eneficiaUy entitled to some portion of the fimd 
in court (upwards of £1,000), representing the 
original sum of £146, for inquiries as to the persons 
legally & beneficially entitled thereto ; Sc an order 
in terms of the prayer was made, subject, however, 
to the suit being revived against the representa- 
tives of the original defts. Every endeavour was 
made to trace the defts., but without success, 
owing to the great lapse of time : — Held : every 
honest endeavour having been made to trace the 
representatives of the testator, though unsuccess- 
fully, A as the court had a discretion in the matter, 
notwithstanding no decree had been made in the 
suit, the inquiries might be prosecuted under the 
circumstances without the suit being revived. — 
Ballard v. Milner, [1896] W. N. 14 ; 39 Sol. Jo. 
217. 

3096. Sums not exceeding £10.] — This was the 
further consideration of an administration action. 
The minutes of the proposed order provided for 
payment of small sums under £10 to the solicitor 
of the pltfs. in the usual way. 

Kekewich, J., said that in consequence of a 
report of the Ti*easury & an intimation from the 
Lord Chancellor, in view of the facilities which 
now existed for the transmission of money through 
the post-office <te otherwise, the practice of the 
court had now been changed, in future no 
exception from the general practice would be made 
in the case of small sums of money. The minutes 
must therefore be altered accordingly. — He Bell, 
Bell v. Bell, [1894] W. N. 9. 

3097. Dormant fund.] — It is contrary to the 
practice to pay out a dormant fund to a party 
legally entitled in the absence of beneficiaries 
(Neville, J.). — Gordon v. Smith, [1913] W. N. 
161 ; 108 L. T. 951 ; 67 Sol. Jo. 695. 

3098. On presumption of death — Whether 
security to refund ordered.] — ^Where an application 
is made for the payment out of court of funds by 
persons claiming as upon the presumption of 
death by reason of seven years’ absence of the 
person to whose credit the funds stand, Si the 
court is satisfied with the evidence, it is not in 
accordance with modem practice for the court to 
require security to refund before making the order 
for payment out. — Re B.’s Trusts (1906), 68 W. R. 
491. 

3099. Forms of master's certificate pre- 

suming death.] — This was an administration action 
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in which an inquiry had been directed whether an 
annuitant under a will was living or dead. On 
the inquiry the only evidence adduced was 
evidence from which death might be presumed. 
The master, by his certificate, found that no evi- 
dence had been produced to show whether the 
annuitant was livmg or dead. 

Sargant, J., on the evidence before the master, 
presumed the death of the annuitant on or before 
a certain day. As regards the form of the 
certificate, his lordship agreed that it was not for 
the master to presume the death of any particular 
person, but he thought that the language of the 
certificate was wrongly framed in finding that no 
evidence had been produced to show whether the 
annuitant was living or dead, & amended the 
certificate by finding that the only evidence on 
the point was the evidence mentioned in the 
certificate & submitting to the court the question 
whether the annuitant ought to be presumed to be 
living or dead, &, if dead, on what date he died. — 
Re Long, Medijcott v . Long, [1916] W. N. 350 * 

(10 Sol. Jo. 69. 

When death presumed.] — See Evidence, 
Vol. XXII., pp. 163, Nos. 1396 et seq. 

8100. Statute of Limitations.] — At her death in 
1798 a lunatic was entitled to funds in court 
representing the residuary estate of her father. 

In 1794 the master had reported in the course of 
administration proceedings relating to the father’s 
estate that the lunatic h^ no heir-at-law or next- 
of-kin, & the report was confirmed by the court. 

In 1801 the Crown made ex gratis grants of all 
except 10 per cent, of the funds “ subject . . . 
to any claim or right of the next-of-kin,” & took 
an indemnity from the recipients for securing 
repayment if any person should thereafter by due 
course of law prove himself to be the next-of-kin. 

In 1926 a petition of right was presented by persons 
claiming that the lunatic had left next-of-kin whom 
they represented <Sc asking for payment to them of 
her personal estate. 

The matter came before the court for the 
determination of three questions, but on appeal the 
only question decided was whether the petition was 
barred by any Statute of Tamitations : — Held : 
Intestates Estates Act, 1884 (c. 71), s. 3, applied 
so as to entitle the Crown to rely by way of defence 
on any Statute of Limitations ; neither the form 
of the ex gratid grants nor the form of the indemnity 
operated to create a trust in favour of the next-of- 
kin ; & therefore the petition was barred by the 
Limitation Act, 1623 (c. 16). — Re Mason, [1929] 

1 Ch. 1 ; 97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 
T. L. R. 603 ; 72 Sol. Jo. 645, C. A. 

See, generally, Limitation of Actions, Vol. 
XXXII. 

Woman past age of child-bearing — When pre- 
sumpUon arises.] -See Evidence, Vol. XXII., 
pp. 173-176, Nos. 1605-1626. 

G, To Whom Payment Made, 

See Supreme Court Funds Rules, 1927, rr. 46-69, 
Yearly Supreme Court Practice. 

Payment into & out of court & tender, see 
R. 8. 0., Ord. XXII., Part XXVIl., ante. 

Trust funds.] — See Trusts, Vol. XLIII., pp. 809, 
812-816, 846, Nos. 2497-2600, 2646-2676, 2934- 
2936. 

Lunatics.] — See Conflict op Laws, Vol. 
XI., p. 474, No. 1290 ; Lunatics, Vol. XXXIII., 
pp. 199-200, 229, Nos. 1030-1034, 1403. 

Under Lands Clauses Acts.] — See Compulsory 
PtTRGHASB, Vol. XI., pp, 242-247, Nos. 1876- 
1468, 
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8101. To wrong person — ^Negligence of solicitor.] 

— Trustees paid into court, imder the Trustee 
Relief Act, a legacy of £600 bequeathed to D., an 
infant, to the credit of an account in the matter 
of the trusts of the will of the testator. Two years 
afterwards they transferred into court to the same 
account a sum of Consols, representing a legacy of 
£7,000 bequeathed to M., & after her death to her 
children, & on both occasions the trustees in the 
petitions stated that the office of N., their solicitor, 
was to be the place for the service of any notice 
in reference to the funds. A year after the transfer 
of the Consols a petition was presented by M., 
by her next friend, a solicitor, & by the trustees, 
for the purpose of dealing with the Consols, & the 
solicitors on the record for the petitioners were the 
firm of whom N. was a member, & the office of N. 
was to be the place where any notice was to be 
served relating to the trust fimd. The petition 
set forth what had been done in respect of the 
Consols 4fe other matters. An order was made in 
reference to the Consols & dividends ; but in 
drawing it up an error occurred by including in 
it the whole of the fund standing to the credit of 
the account, & the future dividends were, as 
ordered, paid to M. during her life. 

D. had suffered loss by payments wrongly 
made to M. (now deceased), & she, on attaining 
majority, presented a petition asking that the 
estate of M. might be made primarily liable for 
the loss which she had suffered, & that N. might 
be made liable for any deficiency : — Held : N., 
as officer of the court, had been guilty of negligence 
in not seeing that all the facts relating to the funds 
were' brought before the court when the order wa^ 
made, & that he must, after D. had exhausted the 
estate of M., make good any deficiency & pay the 
costs of the petition. 

As regards the Paymaster-General, the petition 
is unfounded. I cannot find that he or his officials 
liave been guilty of any neglect whatever. It was 
the Accountant-General, in those years, as the 
order was made before the recent Act of Parlia- 
ment was passed, but, treating him as the Pay- 
master-General, he simply did what he was ordered 
to do : furnish a correct certificate upon the 
application made to him, & obey the order of the 
court which dealt with the whole of the fund. 
It does not seem to me that he can be held liable in 
any way (Stirling, J.). — Re Dangar’s Trusts 
(1889), 41 Gh. D. 178, 186; 58 L. J. Ch. 315; 
60 L. T. 491 ; 37 W. R. 651 ; 5 T. L. R. 260. 

3102. Fraud & forgery.] — ^Without the 

knowledge or authority of X., solicitor, A. B., 
another solicitor, used X.’s name in proceedings, 
wherein by acts of fraud & forgery A. B. obtained 
an order for the payment out of a fund in court, 
& was thereby enabled to get the fund out by a 
cheque from the Paymaster- General, with which 
he opened a fictitious account at a bank. Two 
days later, & after the account had been partially 
drawn upon, X. was told by A. B. that his name 
had been made use of for a formal party. X, 
i*eprimanded A. B. for this, but, without inquiring 
into the nature of the business, accompanied A. B. 
to the Paymaster-General’s office, & received a 
cheque for £16 for costs ; over £10 of this he paid 
to A. B. for out-of-pocket expenses, & the bailee 
of £4 58, 6d, he handed to his partner Y., who 
entered it to the credit of the firm in their books 
without knowing anything of the circumstances 
under which the money had been paid. 

A large portion of the fund formerly in court 
having been lost; — Held: (1) even if X. had 
previously authorised the use of his name for a 
formal party, he would not have been responsible 
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for the acte of fraud & forgery committed by his 
supposed agent for that agent’s own fraudulent 
purposes ; (2) under the circumstances, X. had 
not condoned or ratified the use of his name by 

A. B., & was not liable for the whole of the loss 
sustained, but only for the amount of the £16 
cheque which he took ; & (3) Y. was liable only 
for the £4 5s. 6d. received by him for the partner- 
ship. — Marsh v. Joseph, [1897] 1 Ch. 213 ; 66 
Jj. J. Ch. 128 ; 75 L. T. 558 ; 45 W. R. 209 ; 13 
T. L. R. 136 ; 41 Sol. Jo. 171, C. A. 

3103. Costs.] — In an administration 

action a fund belonging to the children of R. M. M. 
who should attain twenty-one or marry was 
carried over to “ the account of the issue or 
children of R. M. M. deceased.” The fund in 
Jan. 1884, consisted of £4,387 10s. 3d. Consols 
& £196 19s. id. cash. B., managing clerk of the 
firm of solicitors conducting the action, knew that 
R. M. M. died leaving one daughter, who would 
attain twenty-one in Dec. 1886. He retained D. 
as solicitor on behalf of the daughter to get the 
fund out, saying he had authority. A summons 
was taken out in chambers, & B. having produced 
an affidavit that the daughter was of age, an 
order was made by the chief clerk on Jan. 28, 1884, 
for transfer & payment to the daughter. B. got 
the usual form of power of attorney from the 
Paymaster-General, & it was apparently executed 
by the daughter of R. M. M. in favour of L., but 
in reality it was forged. L. obtained payment, & 
after deducting one-half of one-sixth of the fund 
&; other expenses, pursuant to an agreement 
between him & B., paid the remainder to B. on 
an authority apparently signed by the daughter 
of R. M. M., but really forged. L. never saw the 
daughter of R. M. M. & had no communication 
with her. The daughter of R. M. M. never saw 

B. & never gave any authority to B. B 
absconded. 

In Dec. 1886, when the daughter of R. M. M. 
attained twenty-one, she presented a petition to 
the Lord Chancellor under sect. 5 of the Chancery 
(L\mds) Act, 1872, for a certificate under that 
section, in order that the fund might be replaced 
out of the Consolidated Fund. 

Upon the hearing of this petition on Dec. 14, 
1887, counsel for the Treasury contended that the 
application should not go until the petitioner 
had herself obtained a proper order from the court 
for payment out of the fund to her, & the Pay- 
master-General had failed to comply with such 
order. 

This was a petition to discliarge the order of 
Jan. 28, 1884, A for payment out of the sums above 
mentioned, & the interest & dividends. The 
petition was serv'ed on the Commissioners of Her 
Majesty’s Tieasury & the Paymaster-General & 
upon L. i-~Held : (1) the order of Jan. 28, 1884, 
must be discharged, & an order now be made that 
the sums of £4,387 10s. 3d. Consols & £196 19s. id. 
cash, & such further sums as would have been 
standing to the credit of the account, if the order 
of Jan. 28, 1884, had not been made, shoiild be 
respectively transferred & paid to the petitioner ; 
& L. should within two months from the date of 
the present order pay into court to the account of 
the Paymaster-General the sum of £4,387 10s. 3d. 
Consols & £195 19s. 4d. cash, & such order sums as 
should be payable to the petitioner under the 
present order ; (2) such costs of the petitioner 
as would necessarily have been incurred if the 
petitioner had been applying for pay^nent to her of 


the funds which would have been standing to the 
credit of the account if the order of Jan. 28, 1884, 
had not been made, must come out of the fund, or 
be paid by the petitioner, & L. would be ordered 
to pay all the other costs of the proceedings, 
including the costs of the requisite application to 
the Lord Chancellor under sect. 6 of the Court of 
Chancery (Funds) Act, 1872. — Slater v. Slater 
(1888), 68 L. T. 149 ; [1897] 1 Ch. 222, n. 

3104. Liability of Paymaster-General.] — 

Re Dangar’s Trusts, No. 3101, ante. 

3105. ‘ Payment to person apparently 

entitled.] — Where money is ordered to be paid 
out of court to a person apparently but not really 
entitled, & the Paymaster- General obeys the order, 
then, except possibly in cases where the order 
was obtained by fraud or forgery, the person 
really entitled, though not before the court when 
the order was made, has no claim upon the Con- 
solidated Fund. — Re Williams’ Settled Estates, 
[1910] 2 Ch. 481 ; 80 L. J. Ch. 8 ; 103 L. T. 390 ; 
26 T. L. R. 688 ; 54 Sol. Jo. 736. 

Omission to obtain stop order.] — See 

Execution, Vol. XXI., p. 658, Nos. 2373-2374. 

3106. Tenant In tail — Necessity for disentailing 
assurance— Small sum.] — A small sum in court 
representing land was paid out to a tenant in tail 
without a disentailing assurance. — Stead v. 
Harper, [1896] W. N. 46. 

H. Payment of Duties. 

See Legacy Duty Act, 1796 (c. 52), ss. 24, 25 ; 
Succession Duty Act, 1853 (c. 51), s. 53 ; R. S. C., 
Ord. XXII., r. 12, p. 495, anU> ; Supreme Court 
Funds Rules, 1927, rr. 20, 21, 30, 40, 41, 52, 66, 
Yearly Supreme Court l^racticc. 

Provision by court.]— SVr Estate & other 
Death Duties, Vol. XXL, pp. 43, 4 1, 74, 75, 
Nos. 280, 495-499. 


Sub-sect. 2. — Payment Out or Transfer op 

Cash or Securities Not Exceeding £1,000. 

See R. S. C., Ord. LV., r. 2 (2), p. 716, ante. 

3107. Scope of rule.] — The general expressions 
of sub-sect. (2) of Ord. LV., r. 2 (Rules of Court, 
1883), are not to be construed as in any way 
qualified or modified by the subsequent sub- 
sections. Therefore, an application by a land- 
owner & a railway company for payment out of 
a sum not exceeding £1,000 deposited in court 
under sect. 85 of the Lands Clauses Consolidation 
Act, 1845, should be made by summons in 
chambers & not by petition. 

Any such summons asking for payment out to 
a person on behalf of the company, should be sealed 
with the company’s seal, by analogy to the 
practice on petition. — Ex p. Maidstone & Ash- 
ford Ry. Co., Ex p. Bala (fc Festiniog Ry. Co. 
(1883), 25 Ch. D. 168 ; 53 L. J. Ch. 127 ; 49 L. T. 
777 ; 32 W. R. 181. 

3108. Application by summons.] — Ex p. Maid- 
stone & Ashford Ry. ('o.. Ex p. Bala & 
Festiniog Ry. Co., No. 3107, ante. 

3100. .] — An application for the payment 

or transfer out of court U) a person absolutely 
entitled of a fund of less amount than £1,000 paid 
into court under the Lands Clauses Act is governed 
by sub-sect. (2) of r. 2 of Ord. LV., & ought now to 
be made by summons in chambers . — -Re Calton’s 
WiLi. (1883), 26 Ch. D. 240 ; 53 L. J. Ch. 329 ; 
49 L. T. 666 ; 32 W. R. 167. 

,] — An application for pa 5 nnent out 

of court to a person absolutely entitled of a sum 
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of cash not exceeding £1,000 paid in under the 
I^ands Clauses Consolidation Act, 1846, is rightly 
made by summons, not by petition. 

His lordship directed the summons to be sealed 
by the company. — Re Madgwick (1883), 25 Ch. D. 
371, 372 ; 63 L J. Ch. 333 ; 49 L. T. 560 ; 32 
W. R. 612. 

Transfer to separate account.] — An 

order in an administration action directing that a 
fund in court shall be carried over to a separate 
account does not amount to a definite & conclusive 
ascertainment & declaration of right so as to 
operate as a res judicata & deprive the person 
really entitled of the fund in favour of the persons 
named or indicated in the title of the separate 
account. 

It is not within the jurisdiction of a master under 
Ord. LV., r. 2, to make an order on summons in 
chambers that a fund in court exceeding in value 
£1,000 shall be carried over to a separate account. 
— Thompson v, Thompson, [1923] 2 Ch. 205 ; 
92 L. J. Ch. 644 ; 129 L. T. 461 ; 67 Sol. Jo. 555. 

3112. Application by petition— More convenient 
or cheaper than by summons.]— Petition for the 
sale & payment out of court of the proceeds of 
a sum of £447 Bank of England stock, in which 
the purchase-money of settled land, taken by an 
urban sanitary authority under their statutory 
powers, had been invested under an order of the 
court. The petition asked that the urban 
authority might pay the costs. 

The urban authority objected that tlie nominal 
value of the stock being less than £1,000, the 
application ought, according to sub-sect. (2) of r. 2 
of Ord. LV., to have been made by summons in 
chambers, & that only the costs of such summons 
should be allowed. 

!North, j., thought that in the present case there 
would be no practical difference between the costs 
of the petition & the costs of a summons. The 
chief clerk would have required a written statement 
of the facts equivalent to a petition. lie should, 
therefore, not give any special direction as to the 
costs. But he thought that in such cases a 
petition ought to be dispensed with whenever it 
was possible to do so, if in any case he should 
bo of opinion that the costs had been increased by 
a petition, he should allow only the costs of a 
summons.— yec Arnold, [1887] W. N. 122; 31 
Sol. Jo. 560. 

3113. — .] — A railway company under 

their statutory powers took a piece of land & two 
cottages forming part of a settled estate, & paid 
the purchase-money, £362, into court. The tenant 
for life entered into a contract with a builder for 
the erection of two new cottages on the estate, 
in substitution for the two which had been taken 
by the company, at a cost of £375. This was a 
Ijetition by the tenant for life, asking that the 
money in court might be paid to him, & that the 
company might pay the costs of the application. 

North, J., said that he adhered to what he had 
said in In re Arnold, No. 3112, ante. But he did 
not see that in the present case the costs of a 
petition would be greater than those of a summons. 
The petition was not unreasonable. The company 
must pay the costs according to sect. 80 of the 
Lands Clauses Consolidation Act. — Re He Crey’s 
(Earl) Entailed Estate, [1887] W. N. 241. 

3114. Amount of fund — Whole of fund to be less 
than £1,000.] — In this case the judge mentioned 
that in another case, recently before him in 
chambers, he had held that, imder sub-sect. (2) 
of r. 2 of Ord. LV., applications for payment or 
transfer out of court could be made in chambers 
only when the total fund in court did not exceed 


£1,000 ; but that the application could not be 
made in chambers for payment out of a share, 
amounting to less than £1,000, of a fund in court 
which exceeded £1,000. — May v. Dowse, [1884] 
W. N. 122. 

3115. z — .] — Money liad been paid into 

court by executors under the Trustees Relief Act 
to the credit of an account entitled “ In the matter 
of the trusts of the sale moneys of certain real 
estate formerly belonging to E., deceased, subject 
to the trusts of a certain Royal Warrant dated 
Aug. 6, 1861.*’ The fund had originally been 
about £1,500. On an application by summons 
under Ord. LV., £600, part of the fund, was ordered 
to be paid out, but as to the remainder the summons 
stood over for further evidence as to the death of 
an annuitant. The further evidence having been 
obtained the application was renewed, the summons 
asking for payment out of the balance to the 
applicant : — Held : the case was not within Ord. 
LV. at all, & the application ought to be made by 
petition & not by summons. — Re Evans (1886), 
54 L. T. 627. 

3116. .] — This was a petition for the 

transfer of funds in court (amounting to upwards 
of £80,000) into the names of the Official Trustees 
of (Jiaritable Funds. The funds had been paid 
into court by various public bodies in respect of 
charity lands, situate in numerous parishes in the 
city of London, & which had been taken under 
compulsory powers. Under the powers of the 
City of London Parochial Charities Act, 1883, 
the Charity Commissioners had made a scheme for 
the administration of the funds, & such scheme 
was binding on the several corporations or public 
bodies, rectors, vicars, churchwardens, & others, 
in whose names respectively the funds were stand- 
ing. The petition had been served on these 
corporations or public bodies (thirty-two in 
number). Some of the sums in court amounted 
to loss than £1 ,000 : — Held : as to the mode of 
the application, the Charity Commissioners had 
exercised a proper discretion, & that the costs 
ought not to be limited to those which would have 
been incurred on summonses. — Re St. Alban’s, 
Wood Street (Rector &; CnuRcirwARDENS) 
(1891), m I.. T. 61. 

3117. Cash & securities to be added 

together.] — This was a petition for the transfer & 
payment out of court to the persons entitled of 
securities & cash which represent^ed the purchase- 
money of land taken by a local board under the 
provisions of the Lands Clauses Consolidation 
Act, 1845. The question was whether, under 
Ord. LV., r. 2 (2), the application ought not to 
have been made by summons in chambers. The 
cash in court was less than £1,000, & the securities 
were of less than £1,000 nominal value, but the 
cash & the nominal value of the securities together 
exceeded £1,000: — Held: under the circum- 
stances it was proper to present a petition. — Re 
Haworth, [1886] W. N. 48. 

3118. Addition of accrued interest.] — 

Petition for the pa>Tnent out to the above trustees 
of a sum of cash, paid into court by the Metro- 
politan Board of Works as the purchase-money 
of leasehold property belonging to the trustees, 
which had been taken by the board under their 
statutory powers, with the interest accrued thereon 
since the payment in. The sum paid in was 
£1,000 ; the interest since accrued brought the 
amount in court above £1,000, though the Pay- 
master-General’s certificate only showed that 
£1,000 was standing to the credit of the account, 
the accrued interest not having been yet credited. 

The court thought that, whatever might be the 
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true construction of the rule, it was a fair case for 
presenting a petition, &, as the costs were in its 
discretion, it should allow the costs of the petition. 

Ex p. Finsbury A: C’ity of London Savings 

Bank (Trustees), [1886] W. N. 160, 

Evidence.] — See Sect. 2, sub-sect. 1, D., ante. 
Payment into & out of court & tender, see 
H. S. C., Ord. XXII., Part XXVII., ayite. 


Sub-sect. 3. — Applic ation for Payment of 
Dividend or Interest. 

See R. S. C., Ord. LV., r. 2 (3), p. 716, ante ; 
Supreme Com*t Funds Rules, 1927, rr. 6a., 19, 
48, 90, Yearly Supreme Court lYactice. 

Payment into & out of court & tender, see 
R. 8. C., Ord. XXII., Part XXVII., ante, 

3119. Payment of income — To trustees.] — This 
was a petition in an administration action in which 
no decree had been made. 

The testator, C., died on Jan. 14, 1880, & under 
his vill his daughter, Mrs. T., one of petitioners, 
was now entitled to one-fourth share of the income 
of his residuary personal estate. Upon her 
marriage in April, 1881, Mrs. T. had assigned her 
share under the will to the trustees of her marriage 
settlement upon the trusts thereby declared. All 
the income of the residuary personal estate, 
including Mrs. T.’s share, had (under an order of 
the court) been, & from time to time was to be, 
paid into court by a receiver appointed in the 
action. 

The petition asked (inter alia) that the daughter’s 
share of the income so paid in should from time 
to time be paid out to the two tiustees of her 
marriage settlement, “ or either of them,” upon 
the trusts thereof : — Held : though in certain 
cases orders had been made in that form, it was not 
desirable to follow it generally. Order that the 
dividends should be paid out to the two trustees 
on their joint receipt in the usual form. — Re 
Carr, Carr v. Carr (1888). 36 W. R, 088. 

3120. To married women — Without power 

of anticipation — Form of order.] — The question 
is as to tlie form of order which should be used in 
directing payment of dividends to a married woman 
where the trust is for payment to her septate use 
without power of anticipation. It is quite plain 
that it shoidd appear on the face of the order that 
she is restrained from anticipation, because such 
orders often come into the hands of third persons, 
& it might be that if the order did not disclose the 
restraint, such persons might treat the married 
woman as having full power of disposition. It is 
equally clear that in questions of this class, where 
there is no gift over, the married woman herself 
has no power whatever to anticipate her income 
Ac that any attempted anticipation is wholly 
without operation. It appears that the registrars’ 
practice is to draw the order in such a form as to 
show all this. It is also necessary to produce 
evidence to the Paymaster-General before he will 
make payment. Some of the registrars draw the 
order in such a form that this evidence may be 
given by persons other than the married woman 
herself. Here the lady is going to India, & it 
appears that it is not the practice for the Pay- 
master-General to draw cheques for India. The 
result therefore is, as she cannot receive the 
dividends herself, that if she is not able to give a 
power of attorney appointing some one to receive 


the dividends for her, she will have from time to 
time to appoint some attorney after the dividends 
have fallen due, that is to say, when the restraint 
has ceased. If she has to do that on every occasion 
much expense & delay must necessarily arise. 
I may say here that in my opinion, since the passing 
of the Conveyancing Act, 1881, s. 40, there is no 
reason why any married woman may not execute 
a power of attorney, although her separate property 
may be subject to a restraint on anticipation ; 
but of course she could not, by executing any such 
power, get rid of the restraint, for the present form 
in the payment schedule, or rather as an addition 
thereto, wiU be in such* cases as the present (where 
there is a simple restraint on anticipation & no 
gift over) in the form as handed down. 

There must be an affidavit or statutory declara- 
tion, but it need not be made by the lady herself 
but by her attorney. Inasmuch as evidence must 
be always required on each occasion of payment, 
certifying to the fact that the lady is alive, little 
or no additional expense can be occasioned by 
requiring the additional evidence, which of course 
may be embodied in one & the same affidavit 
or declaration (Chitty, J.). 

The order as drawn up was as follows : — 

Carry over Reduced Annuities (£818 9s. 3d.). 
Pay the dividends as they accrue during the life 
of Marian Stewart on annuities carried over until 
further orders. The said Marian Stewart being 
restrained from anticipating such dividends during 
her coverture, they are not to be paid to any 
attorney, except upon an affidavit or statutory 
declaration by such attorney that he receives them 
on behalf & for the use of the said Marian Stewart, 
& not of any other person to whom she has assigned 
or purported to assign them. — Stewart v, 
Fletcher (1888), 38 Ch. D. 627, 628 ; 67 L. J. Ch. 
766; 36 W. R. 713. 

3121. Effect of transfer to separate account.] — 

The carrying over in an administration action of 
a fund to the separate account of the purchaser, 
subject to a life interest, is not equivalent to 
transfer or payment so as to give the purchaser 
a legal title. 

The separate account is merely the machinery 
by which the court has carried its declaration into 
effect, & so long as the fund remains in court, that 
machinery is under the control of the court. — 
Cloutte V. Storey, [1911] 1 Ch. 18 ; 80 L. J. Ch. 
193; 103 L. T. 617, C. A. 

3122. .] — Thompson v, Thompson, No. 3 1 1 1 , 

ante. 


Sect. 3.— APPUCAHON UNDER PARUAMENTARY 
DEPOSITS ACT, 1846. 

See R. S. C., Ord. LV., r. 2 (6), p. 716, ante. 
Form of summons — Where there are respon« 
dents.] — See Appendix K., Form 1b, Yearly 
Supreme Court Practice. 

Where no respondents.] — See Appendix K., 

Form iH, Yearly Supreme Court Practice. 

Deposit of money.] — See Parliament, Vol. 
XXXVI., pp. 279-280, Nos. 271-280. 

Investment of deposit.] — See Parliament, Vol. 
XXXVI., p. 281, Nos. 281-288 ; Supreme Court 
Funds Rules, 1927, r. 74 (o). 

Repayment of deposit.] — See Parliament, Vol. 
XXXVI., pp. 281-282, Nos. 289-303. 

To whom paid.] — See Parliament, Vol. 

XXXVI., pp. 282-284, Nos. 304-321. 

Time for repayment.] — See Parliament, 

Vol. XXXVI., pp. 280-282, Nos. 280, 293-302. 
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On abandonment.] — See Pabijament, Vol. 
XXXVI., p. 282, Nos. 300-302. 

^ support.]— Pakuament, 
Vol. XXXVI., p. 282, Nos. 301-303. 

8123. Costs ol application for repayment — 

Payment out of general assets of company.]— A 
railway having been abandoned under the Railways 
Abandonment Acts, the costs of a petition by 
the depositor for the transfer out to him of the 
bulk of the deposit-moneys were ordered to be 
paid out of the general assets of the company. — Re 
Laugharne By. Co. (1871), L. R. 12 Eq. 464 ; 
19 W. R. 1108. ^ ’ 

8124. Liquidator’s costs.]— When a 

tramway company, which has been authorised to 
construct tramways by a provisional order of the 
Hoard of Trade, made under the Tramways Act, 
1870 (c. 78), & afterwards confirmed by an Act 
of Parliament, has failed to construct the authorised 
tramways within the time limited for the purpose, 
& has been ordered to be wound up, the court has 
not, under r. 22 of the Board of Trade Rules, 1880 
(the terms of which are in substance the same as 
those of sect. 1 (2) of the Parliamentary Deposits 
A Bonds Act, 1892 (c. 27)), juiisdiction to order 
the liquidator’s general costs of the liquidation to 
bo paid out of the deposit made, in pursuance of 
sect. 12 of the Tramways Act, 1870 (c. 78), prior 
to the issue of the provisional order. 

The liquidator cannot be allowed out of the 
deposit any costs beyond those of proceedings 
taken by him in reference to the application of the 
deposit. — Re Colchester Tramways Co., [1893] 
1 Ch. 309 ; 02 L. J. Ch. 243 ; 67 L. T. 846 ; 41 
W. R. 169 ; 37 Sol. Jo. 80 ; 3 R. 168. 

3125. — — ,J — The deft, company 

were a limited company formed to obtain a pro- 
visional order to enable them to construct & work 
a tramway. Their scheme proved abortive, & 
resolutions were duly passed to wind up the com- 
pany voluntarily, & appointing a liquidator. 
This was an application to determine how the 
parliamentaiy deposit should be applied. There 
were no landowners or local authority whose rights 
had been interfered with, or persons mentioned 
in sect. 1 (2) of the Parliamentary Deposits 
Bonds Act, 1892 (c. 27), as entitled to compensa- 
tion : — Held : following the principle of In rc 
Colchester Tramways Co,, No. 3124, ante, the 
liquidator was entitled as against the depositors 
only to his costs in relation to the application of 
the deposit & not to his general costs of liquidation. 
— Turpin v, Sombrton Tramway Co., 11900] 
W. N. 94. 


Sect. 4.— APPLICATIONS UNDER LANDS CLAUSES 
ACTS FOR INVESTMENT AND PAYMENT OF 
DIVIDENDS. 

See R. S. C., Ord. LV., r. 2 (7), p. 716, ante; 
&, generally, Compulsory Purchase, Vol. XI., 
pp. 93 et aeq. 

To what court.] — See Compulsory Purchase, 
Vol. XI., p. 260, Nos. 1629-1632. 

Who may apply.] — See Compulsory Purchase, 
Vol. XI., p. 260, Nos. 1633-1636. 

Whether by summons or petition.] — See Com- 
pulsory Purchase, Vol. XI., pp. 261, 269, Nos. 
1643-1648, 1917-1926. 

Form of petition.] — See Compulsory Purchase, 
Vol. XI., p. 261, No. 1649. 

Service of petition.] — See Compulsory Pur- 
chase, Vol. XI.. pp. 221, 222, 261, 268, 263, 264, 
206, 267, Nos. 1061-1073, 1660-1662, 1676-1692, 


1803-1818, 1866-1892; Charitibs, Vol. VIII., 
p. 406, No. 2380. 

Proof of title of applicant.] — See Compulsory 
Purchase, Vol. XI., pp. 261, 262, Nos. 1663-1581. 

Payment out of dividends & money deposited.] — 
See Charities, Vol. VIII., pp. 369-360, Nos. 1668- 
1666 ; Compulsory Purchase, Vol. XI., pp. 242- 
248, 261, 252, Nos. 1376-1603, 1663-1581. 

Interim investment.] — See Compulsory Pur- 
chase, Vol. XI., pp. 236-237, Nos. 1268-1276. 

Permanent investment.] — See Charities, Vol. 
VIII., pp. 369, 365, Nos. 1665, 1673-1684 ; Com- 
pulsory Purchase, Vol. XI., pp. 237, Nos. 1277 
et seq. 

Brokerage.] — See Compulsory Purchase, Vol. 
XI., pp. 257, 258, 266, 271, Nos. 1669-1674, 1864, 
1866, 1968, 1969. 

Costs.] — See Compulsory Purchase, Vol. XI., 
Part XII., pp. 253 et seq, 

Petition.] — See Charities, Vol. XI., p. 406, 

No. 2380 ; Compulsory Purchase, Vol. XI., 
pp. 251, 265, 268, 209, Nos. 1544, 1830-1849, 1915- 
1941. 

Interim Investment.] — See Compulsory 
Purchase, Vol. XI., pp. 257-259, Nos. 1644- 
1700. 

Re-investment.] — See Compulsory Pur- 
chase, Vol. XI., pp. 259-264, Nos. 1701-1818. 

Payment out.] — See Compulsory Pur- 
chase, Vol. XI., pp. 204-268, Nos. 1819-1897. 

Payment of dividends.] — See Compulsory 

Purchase, Vol. XI., p. 268, Nos. 1898-1914. 

Unnecessary proceedings.] — See Com- 
pulsory l^URCHASE, Vol. XI., pp. 268, Nos. 1915 
et seq. 

Abortive applications.] — Sec Compulsory 
P uiK'iiASE, Vol. XI., p. 260, Nos. 1740-1747. 


Sect. 6.— APPUCATIONS UNDER ASSURANCE 
COMPANIES ACT, 1909, AND INDUSTRIAL 
ASSURANCE ACT, 1923. 

See R. S. C., Ord. LV., r. 2 (8), p. 716, ante; 
Companies, Vol. X., pp. 1071, Nos. 7491 et seq. 


Sect. 6.— MATTERS RELATING TO INFANTS. 

Sub-sect. 1. — Leases, Administration op Estate 
AND Maintenance of Infant Wards of 
Court. 

See R. S. C., Ord. LV., r. 2 (9), p. 716, ante. 
Leases by & to Infants.] — See Infants, Vol. 
XXVIII., pp. 196-202, Nos. 555-620. 

Administration of estate.] — See Infants, Vol. 
XXVIll., pp. 181, Nos. 409 et seq. 

Infant wards of court.] — See Infants, Vol. 
XXVIII., pp. 335, Nos. 2017 et seq. 


Sub-sect. 2. — Settlement of Property on 
Marriage. 

See R. S. C., Ord. LV., r. 2 (10), p. 716, ante; 
Infants, Vol. XXVIII., pp. 206-214, Nos. 052- 
781 ; see, also, Sect. 18, post. 

Under Infants Settlements Act, 1855 (c. 48).] — 
See Infants, Vol. XXVIII., pp, 214, 215, Nos. 
732-766. 
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Sect. 0. — Matters relating to infants : Sub-sect. 8. 
Sects. 7, 8, 9, 10 H : Sub-sects. 1 c£; 2. Sects. 
12, 13 <£• 14 ; Sub-sect. 1, ^ .1 

Sub-sect. 3. — Guardianship and Maintenance 
OF Infants. 

See K. 8. C., Ord. LV., r. 2 (12), p. 710, ante; 
see, alsoj Sect. 18, post. 

Guardianship — Appointment of guardian.]— SVc 

Infants, Vol. XXVIII., pp. 280-292, Nos. 1390- 
1479. 

— Application for appointment.] — Sec 

Infants, Vol. XXVIII., p. 290, Nos. 1450-1455. 

Removal of guardian.}— Infants, Vol. 

XXVIll., pp. 292-294, Nos. 1480-1503. 

Rights, powers & duties of guardian.]— 

See Infants, Vol. XXVllI., p. 292, Part XIII., 
Sect. 0. 

Religious education.] — Sec Infants, Vol. 

XXVIII., pp. 274-280, 289, 293, Nos. 1254-1314, 
1432-1437, 1490-1492. 

Illegitimate children.]— Sec Bastardy, 

Vol. 111., p. 383, Nos. 215-224. 

Custody of infant.] — aSVc Infants, Vol. 

XXVIII., x>P- 250, Nos. 1118 ct seq. 

Guardian ad litem. J — See R. 8. C., Ord. 

XVI., rr. 18, 19, p. 433, ante. 

Accounts of guardians.]— iS'cc K. 8. C., Ord. 

L., r. 24, p. 600, ante. 

Maintenance & advancement.] — See Infants, 
Vol. XXVIll., pp. 222, 249, 260-265, Nos. 812 
et seq., 1063 et seq. ; Equity, Vol. XX., pp. 458, 
Nos. 1823 et seq. 

Application to court.] — Sec Infants, Vol. 

XXVIll., p. 255, Nos. 1111-1117. 


8ect. 7.— APPUCAnONS UNDER COPYHOLD ACTS. 

Sec 11. 8. C., Ord. LV., r. 2 (11), p. 716, a7it€ ; 
(^OPYHOLDS, Vol. XIII., pp. 150, 157, Nos. 2019- 
2025. 


Sect. 8.— MANAGEMENT OF PROPERTY. 

See R. 8. C., Ord. LV., r. 2 (13), p. 716, ante. 

3126. Construction of sub-rule — Order sanction- 
ing expenditure out of capital - Ancillary Juris- 
diction to give practical effect to order.] — When, 
in an administration action upon a summons con- 
nected with the management of the property, 
under Ord. LV., r. 2 (13), a judge of the Chancery 
Division sitting in chambers makes an order 
sanctioning the expenditure of a certain sum out 
of capital for the purposes authorised, he has 
ancillary jurisdiction under tliat sub-rule, by the 
same order to give full practical effect thereto by 
further directing payment of the sum so authorised 
out of a fund of whatever amoimt standing in 
coui't to the general credit of the action. 

I now come to sub-r. (13) : “Applications con- 
nected with the management of property.** In 
my view that rule must similarly be construed 
practically. If there were an application before 
the judge in chambers & he were satisfied that a 
sum ought properly to be expended out of capital 
in connection with the management of the pro- 
peiliy — Sc that, of course, is this case — can it be the 
true meaning of the sub-rule that all he can do is 
to say that the money sbaU be spent, & that be 
must then send the parties away to present a 


petition to get the money out of court ? I cannot 
conceive that that is the true meaning of the sub- 
rule. In my view, the sub-rule gives the judge 
in chambers, on an application connected with the 
management of property, full jurisdiction to do 
whatever is proper, within the bounds of the court*8 
powers, to carry out & effectuate the order which he 
proposes to nmke, &; if he is satisfied that the fund 
in court is properly applicable for the purposes, in 
my view he has authority, under that sub-rule, 
to make in chambers an order that the money shall 
I be so applied, which will, of course, involve an 
order that the money be paid out of court. This 
sub-rule is entirely separate from sub-r. (2), & the 
fact that sub-r. (2) relates, on the construction 
which I feel bound to put upon it in view of the 
decisions, to funds of a i)articular size, not exceed- 
ing a particulai' amount, does not seem to me to 
be material, in considering what the powers are 
which are given to the court under sub-r. (13) 
(OiAUsoN, J.). — Re Terry, Terry v. Terry, 
[1929] 2 Ch. 412, 418 ; 98 L. J. Ch. 436 ; 141 
L. T. 636 ; 45 T. L. R. 539. 


8ect. 9.— sales by the COURT. 

See R. 8. (\, Ord. LV., r. 2 (14), p. 717, ante; 
R. 8. (\, Ord. LI., Bart LVIL, ante. 


Sect. 10.— TAXATION AND DELIVERY OF BILL OF 
COSTS, ETC. 

iSee R. 8. C., Ord. LV., r. 2 (15), p. 717, ante. 
Application for order.] — See Solicitokb, Vol. 
XLll., pp. 174-176, 200, Nos. 1820-1842, 2209- 
2218. 

Service of summons out of jurisdiction.] — 

See R. 8. C., Ord. XI., r. 8a, p. 374, ante. 

When order made.] — See Solicitors, Vol. 

XLII., pp. 176, Nos. 1843 et seq. 

Costs.] — See Solicitors, Vol. XLII., pp. 

200-201, Nos. 2208-2220. 

Service of order.] — See Solicitors, Vol. XLII., 
p. 201, Nos. 2221-2222. 

Variation of order.] — See Soiacttors, Vol. 
XLII., p. 201, Nos. 2223-2229. 

Discharge of order.] — See Solicitors, Vol. 
XLII., pp. 202-204, Nos. 2230-2273. 

Conduct of taxation.] — See Solicitors, Vol. 
XLII., pp. 204-210, Nos. 2274-2345. 

Review of taxation.]— Solicitors, Vol. 
XLII., pp. 210-216, Nos. 2346-2431. 

Appeal.] — See Solicitors, Vol. XLII., pp. 216. 
217, Nos. 2432-2439. 


Sect. 1L— ORDERS ON FURTHER CONSIDERATION. 

Sub-sect. 1. — In General. 

See R. S. C., Ord. LV., r. 2 (16), p. 717, ante. 

Setting down lor further consideration.] — See 
R. S. C., Ord. XXXVI., r. 21, p. 549, ante. 

Adjournment for further consideration.] — See 
R. 8. C., Ord. LV., r. 72, Part LXXI., Sect. 26, post. 

Evidence by affidavit.] — See Evidence, Vol. 
XXII., pp. 521, 522, Nos. 5563-5567. 

3127. Consideration in court where question of 
difficulty — Costs.] — Although applications for an 
order on further consideration are by Ord. LV., 
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r. 2 (16), where the estate is insolvent, business to 
be disposed of in chambers, a pltf. will not be dis- 
allowed his costs of further consideration in court 
where the distribution of the insolvent estate 
gives rise to questions of difficulty . — Re Barber, 
Burgess v. Vinnicome (1886), 31 Ch. D. 666 ; 66 
L. J. Ch. 373 ; 64 L. T. 376 ; 34 W. R. 396. 

Distribution of insolvent estate .] — See R. S. C., 
Ord. LV., rr. 44-60, Part LXXI., Sect. 23, post; 
Administration of Estates Act, 1926, s. 34. 

Distribution of fund amongst creditors .] — See 
R. 8. C., Ord. LV., rr. 61-67, Part LXXI., Sect. 23, 
sub-sect. 2, post 


SUB-SEUT. 2.- L)EBENTURE-HOLDERfe’ ACTIONH. 

See 11. 8. (\, Ord. LV., r. 2( 16), p. 717, ante; 
R. 8. C., Ord. LIa., Part LVIlJ., ante; C'ompanies, 
Vol. X., pp. 800 et seq. 

Jurisdiction & form of proceedings.] — See Com- 
panies, Vol. X., p. 806, Nos. 6111-6113. 

Parties.] — See Companies, Vol. X., pp. 806, 807, 
Nos. 6114-6128. 

Hearing.] — See Companies, Vol. X., pp. 807, 
808, Nos. 6131-6139. 

Notice of judgment — Service of.] — See Part 
XIX., Sect. 19, Bub-sect. 6, ante. 

Costs of notice.]— aScc Comi»anies, Vol. X., 

p. 810, Nos. 6171-6174. 

Declaration of charge — Whether inserted.] — See 

Companies, Vol. X., p. 808, Nos. 6140-5146. 

Form of judgment.]— /See Companies, Vol. X., 
pp. 808, 809, Nos. 6147-5160. 

Costs.] — See Companies, Vol. X., pp. 809, 810, 
Nos. 6164-5178. 

Debentures & debenture stock.] — Sec Com- 
panies, Vol. X., pp. 743 et seq. 

Receivers.] — Sec Companies, Vol. X., pp. 793 
et seq. 

Application for appointment.] — See Com- 
panies, Vol. X., pp. 793, 807, Nos. 4984-4987, 
6129, 6130. 

When appointment made.] — See Com- 
panies, Vol. X., pp. 793-794, Nos. 4988-5003. 

Who may be appointed.] — See Companies, 

Vol. X., pp. 795, 796, Nos. 5004-6012. 

Of property abroad.] — See Companies, 

Vol. X., pp. 796-796, Nos. 6013-5017. 

Effect of appointment.] — See Companies, 

Vol. X., p. 796, Nos. 6024-6026. 

Public imdertakings.J — See Companies, 

Vol. X., pp. 1188 et seq. 

Registration of dealings with debentures.] 

—See R. 8. C., Ord. LIa., Part LVlIl., Sect. 2, 
ante. 


Sect. 12.- PLEADING, DISCOVERY, AND 
PRODUCTION OF DOCUMENTS, ETC. 

See R. S. C., Ord. LV., r. 2 (17), p. 717, ante. 
Pleadings .] — See Pleading, pp. 1 et seq., ante. 
Discovery & production .] — See R. 8. C., Ord. 
XXXI., Pai-t XXXII., onte; Discovery, Inspec- 
tion & Interrogatories, Vol. XVIII. 


Sect. 13.— “SUCH OTHER MATTERS.” 

See R. S. C., Ord. LV., r. 2 (18), p. 717, ante. 
8128. Where matter properly before judge.] — 
Where proceedings have been properly commenced 
by petition the court has junsdiction to adjourn 
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the petition into chambers. — Re Moate’s Trust 
(1883), 22 Oh. D. 636 ; 31 W. R. 497. 

3129. .]— A matter having been properly 

brought before the court on petition, the judge 
has power to dispose in chambers of such parts of 
the matters brought before him on the petition 
as he thinks could be more conveniently disposed 
of in chambers than in court. — Re Tweedy 
(1885), 28 Ch. D. 529, 630 ; 54 L. J. Ch. 331 ; 
52 L. T. 66 ; 33 W. R. 313, C. A. 

3130. Effect of rule— No discretion given to 
judge.] — Application was made by summons 
instead of petition, & it was argued that under 
sub-r. (18) the judge can dispose in chambers of 
such matters as he may think fit, so that as a 
saving of expense the application might be allowed 
to bo made by summons. 

I cannot accede to the view of sub-r. (18) sub- 
mitted on behalf of the applicant. Upoii that 
view the court would be justified in abrogating all 
the previous sub-rules of the order (Kay, J.). — 
Re Evans (1886), 54 L. T. 627. 

3131. .] — Re Hicks, Ex p. North 

Eastern Ry. Co., No. 3071, ante. 


Sect. 14. ADMINISTRATION AND TRUSTS. 

Sub-sec t. 1. — Originating Summc:)ns for 
I^AKT iAL Administration. 

A. Jurisdiction and Procedure. 

R. S. C., Ord. LV., r. 3. The oxcciitorR or administrators of a 
deceased person or anv of tliem, and tiu' trustees under any deed 
or instrument or anv ot tl»em, aud anv person claiming to be 
interested in tlie relief sought as creditor, devisee, legatee, next- 
of-kin, or lieir-al-Kiw or enstomarv lielr of a deceased person, or 
as ichtui que trust under tlie trust of any deed or instrument, or 
as rlaitnlng by assignment or otherwise under any such creditor 
or other person as aforesaid, may take out, as, of course, an 
origin if ing summons returnable in the chambers of a Judge of 
tlie riiancery Division for such relief of the nature or kind 
following, as mav by the summons be specified and as the 
circuinstaiites of the case mav require, (tliat is to say), tlie 
determination, without an administration of the estate or trust, 
ol any of the tollowlng questions or matters : — 

(а) Any question afTectiiig the riglits or interests of the person 

claiming to be ( reditor, devisee, legatee, next-oi-kin, or 
heir-at-law, or cestui que trust : 

(б) The ascertainment of any class of creditors, legatees, 

devisees, next-of-kin, or others : 

(c) Tlie iurnisldng of any partii ular accounts by the executors 
or adniimstrators or trustees, and the vouching (when 
necessary) of such accounts : 

(rf) The payment into Court of any money in the hands of 
tlie ( xecutors or administrators or trustees : 

(e) Directing tlie executors or administrators or trustees to do 
or abstain from doing any particular act In their 
rliaracter as such executors or administrators or 
trustees : 

( / ) The approval of any sale, purchase, compromise or other 
transaction : 

({/) The determination of any question arising in tlie adminis- 
tration of the estate or trust. 

See, generally. Executors & Administrators, 
Vol. XXIV., pp. 750 et seq. ; Trusts, Vol. XLIII., 
pp. 830 et seq. 

3132. Originating summons distinguished from 
writ of summons.] — The main difference between 
a writ of summons & an originating summons is, 
that in the one case the proceedings are in court, 
& there are or may be pleadings, whereas in the 
other case the proceedings are in chambers, & 
there are no pleadings (Chitty, J.). — Re Busfibld, 
Whaley v. Busfield (1886), 32 Ch. D. 123, 126 ; 
65 L. J. Ch. 467, 468 ; 54 L. T. 220, 221 ; 34 
W. R. 372, 373, C. A. 

3133. Jurisdiction — Not eniarged by rule — 
Person with possible future claim— Whether proper 
party to litigation.] — The executors of a testator 
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whose estate comprised shares of £10 each in a 
limited company, of which only £4 had been called 
up, took out a summons for a declaration that they 
were entitled to distribute the estate among the 
residuaiy legatees notwithstanding the possible 
future liability on the shares. The beneficiaries 
& the company were made defts. : — Held : (1) that 
the company could not be brought before the court 
adversely on such a question, & the siimmons as 
against them must be dismissed with costs ; 
( 2 ) that it is not the practice of the court to retain 
funds in court for the protection of a contingent 
future creditor, & it is unnecessary to do so for 
the protection of the executors, for they are 
sufficiently protected by the order of the court in 
the administration of an estate. 

Semble: such an order would not protect the 
executor unless made in the administration of the 
estate. The simimons was therefore ordered to 
stand over for an inquiry as xo debts & legacies. 
The cases as to retainer of assets & indemnity to 
executors examined. 

I think that this is a case of some little import- 
ance because it is one that may constantly recur. 
The question is this : A company the shares of 
which are not fully paid up, has upon its register 
a testatrix who has died leaving executors, & the 
prospective liability upon the shares being still 
imsatisfied, & the estate being in the course of 
administration, the executors apply on summons 
to the court seeking directions with regard to the 
distribution of the estate notwithstanding the 
existence of this possible future claim on the 
part of the company. That summons is served 
upon the company with a view of bringing them 
before the court in order that they may be present 
upon the directions given by the court with regard 
to the distribution by the executors. It is said 
that that course is a proper effective course, 
upon the authority of the If ules of Com*t, Ord. LV., 
r. 3, which provides for an application by the 
executors or administiators of a deceased person, 
directing the executore or administrators or trustees 
to do or abstain from doing any particular act in 
their character as such executors or administrators 
or trustees (sub-s. (e)). This, I think, clearly is an 
application for a direction with regard to the doing 
of a particular act or abstaining from doing a 
particular act in the character of the applicants as 
executors. By r. 6 of the same order the persons 
to be served with the summons imder the l^t two 
preceding rules in the first instance are to bo the 
following : “in the case of sub-s. (e) of r. 3 the 
persons, or one of the persons, whose rights or 
mterests are sought to be affected.” It is said 
that the rights &: interests of the company are 
sought to be affected by the direction asked, & no 
doubt in a certain sense that may be the case. 
But . . . the jurisdiction of the court has not 
been enlarged by the making of the rules, under 
which a simpler form of procedure is now possible 
than was formerly in vogue, & no case can be shown 
deciding that a person with a possible future claim 
is a proper party to litigation in respect of the 
administration of a testator’s or an intestate’s 
estates. ... I think, therefore, that, inasmuch 
as they could not in my opinion be made defts. 
to an administration action before the rules, they 
cannot be served with an originating summons 
after the rules, & so be brought before the court. 
In my opinion they were improperly served, & 
they must be dismissed from tne proceedings with 
costs (Neville, J.). — He Kiko, Mellok v. South 


Australian Land Mortgage So Agency Co., 
[1907] 1 Ch. 72, 74 ; 76 L. J. Oh. 44 ; 96 L. T. 724 ; 
61 Sol. Jo. 48. 

8184. To ascertain persons entitled under 

debenture trust deed.] — This was an ex parte 
summons taken out by the legal personal repre- 
sentatives of the surviving trustee of a debenture 
trust deed, relating to the Chillagoe Bailwav So 
Mines, Ltd., So executed in 1899, asking that 
an inquiry might be directed to ascertain who 
were the persons entitled to a sum of £4,566. 

The trustees might have paid the money into 
court, but they had taken the view that it was their 
duty to find the beneficiaries. They had, therefore, 
issued the originating summons ex parte* They 
knew no member of the class of persons interested 
in the money, So could not, therefore, take out a 
summons inter partes : — Held : the summons, 
which had come before the court as a procedure 
summons, should be amended so as to be inter 
partes* The applicants would be the pltfs., So 
the Attorney-General should be added as a deft. — 
Re Chillagoe Ry. So Mines, Ltd., Trust Deed 
(1930), 46 T. L. R. 242, 243. 

.] — See, also, Exbcutorjs So Adminis- 
trators, Vol. XXIV., pp. 765, 767, 768-770, 786, 
Nos. 7832, 7974-8000, 8176 ; Trusts So Trustees, 
Vol. XLIII., p. 836, Nos. 2818-2822. 

Form of summons — How Intituled.] — See Execu- 
tors & Administrators, Vol. XXIV., p. 807, 
No. 8366. 

3135. Questions of construction — Questions 

to be stated categorically.] — ^An originating 
summons to obtain the opinion of the court upon 
the construction of an instrument should state 
the questions categorically, So not in such general 
terms as “ who are or is entitled to ” the property 
in question. — Re Harman, Lloyd v, Taiidy, [1894] 
3 Ch. 607, 608 ; 63 L. J. Ch. 822 ; 71 L. T. 401 ; 
8 R. 549. 

Parties.] — See, generally. Part XIX., ante. 

Creditor's summons for administration.] — 

See Executors, Vol. XXIV., pp. 281, 756, 806, 
807, 809, 810, Nos. 3481, 7832, 8362-8361, 8391- 
8408. 

3130 , Form of Judgment.] — On 

April 21, 1913, the Marchesa M., domiciled in 
England, married the deft., an Italian subject who 
was domiciled So resident in Italy. Just before 
this marriage M. executed an ante-nuptial contract, 
in Italian form, conveying aU her property to the 
deft. On April 25, 1913, ^e made a wul in English 
form at Naples in favour of her husband. On 
Aug. 10, 1914, when living apart from her husband, 
she made a holograph will at Naples, revoking her 
former will in favour of her husband So leaving all 
she possessed to A. So P., who were also made 
defts. This will was valid according to Italian 
law. So revoked the English will. On Jan. 13, 1916, 
she died in London. The two beneficiaries under 
the holograph will refused to prove it. The pltf. 
in the action, who was a medical man So a creditor 
of M., applied to the Probate Division for letters 
of administration to her estate. On Aug. 12, 
1915, the order was made for letters of admSistra- 
tion ad colligenda of the personal estate of M., 
deceased, “ tn be granted to the applicant, limited 
only for the purpose of getting in So receiving the 
personal estate of the deceased So for doing all such 
acts as may be necessary for the preservation of the 
same. So al^ for paying the debts of the deceased. 
So also with liberty to negotiate for the disposal of 
the cottage at Babbacombe rented by the deceased, 
but no further or otherwise until a properly con- 
stituted legal personal representative be ap- 
pointed ” ; — Heta : the court would make a 
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declaration that, for the purpose of getting in Sc 
receiving the personal estate of the deceased & 
doing all such acts as might be necessary for 
preserving the same, Sc paying the debts of the 
deceased, this estate ought to be administered for 
the purpose aforesaid. The accounts Sc inquiries 
asked for would be directed, including one as to the 
domicil of the deceased Sc what was due to creditors 
before & after her marriage to the deft., distin- 
guishing, in the case of ante-nuptial debts, when 
they were incurred. — Re Mastelloni, Bbckett- 
OvERY v. Mastelloni, [1917] W. N. 243, 254. 

Time for taking out summons — ^Not before grant 
of administration.] — See Executors Sc Adminis- 
trators, Vol. XXIV., p. 810, No. 8403. 

Issue, appearance, attendance, & amendment.] 
■—See B. S. C., Ord. LIV., rr. 4b-4d, p. 701, 
ante. 

Service out of Jurisdiction.] — See B. S. C., Ord. 
XI., r. 8a, p. 374, ante. 

Evidence.]— R. S. C., Ord. XXXVIII., 
rr. 20-24, p. 689, ante. 

Stay of action — Where order on summons suffi- 
cient relief.] — See Executors Sc Administrators, 
Vol. XXIV., p. 778, No. 8059. 

Claims barred by statute.] — See Executors & 
Administrators, Vols. XXTJI. & XXIV., pp. 8.58, 
358, 672, Nos. 4248, 4259, 8989. 

Application for possession by tenant for life.] — 
See Settlements, Vol. XL., pp. 641, 644, Nos. 
1795, 1812. 

Appointment of receiver.] — See Receivers, Vol. 
XXXIX., p. 12, Nos. 83-86. 

Appointment of trustees.] — See Trusts Sc 
Trustees, Vol. XLTIT., p. 692, Nos. 1270-1271. 

Lunatic’s estate — Court not bound by order in 
lunacy.] — See Lunatics, Vol. XXXIIT., p. 205, 
No. 1091. 

Appearance of counsel — Representing conflicting 
interests under trusts.]— See Trusts, Vol. XLIIl., 
p. 842, Nos. 2878-2881. 

3137. .] — Where counsel on an ad- 
journed summons appeared both for pltf., a neutral 
trustee. Sc for deft., who, being the other trustee, 
was tenant for life & whoso interest was therefore 
opposed to that of the remaindermen separately 
represented by counsel, it was held that it is a 
neutral trustee’s duty to assist the court Sc he 
ought not to appear by the same counsel as a 
beneficiary interested in arguing a case. — ^Anon. 
(1901), 46 Sol. Jo. 2. 

Representing separate trustees.] — See 

Trusts, Vol. XLIII., p. 833, Nos. 2780, 2781. 

B, Costs, 

See^ generally, R. S. C., Ord. LXV., Part 
LXXXVI., post. 

Discretion of the court.]— See Executors Sc 
Administrators, Vol. XXIV., p. 860, Nos. 8970- 
8976 ; Solicitors, Vol. XLTI., p. 300, No. 3348 ; 
Trusts, Vol. XLIII., p. 983, Nos. 4238, 4239, 
4242. 

3138. To allow more than ordinary maxi- 

mum fee.] — During the opening of an appeal 
from an order made upon an originating summons 
under Ord. IjV., r. 3, which summons had involved 
the joinder of numerous parties Sc the framing of 
intricate questions for the determination of the 
court, Sargant, L. J., remarked that in such cases 
the summons really took the place of a pleading. Sc 
indeed was often more difficult to draw, in view 
of its necessary conciseness, than a pleading to 
the same effect. Sc he called attention to the dis- 
cretion of the taxing master under Ord. LXV., 
r. 27 (29), to exceed, in the case of an originating 


summons, the ordinary maximum fee of one 
guinea. — P ractice Note, [1927] W. N. 48, C. A. 

Conduct relating to accounts.] — See Executors 
Sc Administrators, Vol. XXIV., p. 826, No. 8590 ; 
Trusts, Vol. XLIII., pp. 861, 862, Nos. 3068, 
3082-3084. 

Breach of trust.] — See Trusts Sc Trustees, 
Vol. XLIII., p. 982, Nos. 4224-4238. 

Construction of Instrument.] — See Trusts Sc 
Trustees, Vol. XLIII., p. 824, Nos. 2683-2686. 

Costs of Attorney-General.] — See Oharities, 
Vol. VTTT., p. 413, No. 2632. 


Sub-sect. 2. — Questions AFFEcnNO Persons 

Claiming Rights or Interest in Estate. 

See R. S. C., Ord. LV., r. 3 (a), p. 727, anie ; 
Executors Sc Administrators, Vol. XXFV., 
pp. 768-770, Nos. 7980-8000. 

Transfer of creditors’ action to bankruptcy 
court.] — See Bankruptcy, Vol. IV., pp. 502, 603, 
Nos. 4515-4.536. 

Persons to be served with summons.] — See 
R. S. 0., Ord. LV., r. 5, p. 731, post. 


Sub-sect. 3. — Ascertainmeistt of Class of 
Creditors, Legatees, Devisees, etc. 

See R. S. C., Ord. LV., r. 3 (6), p. 727, ante, 

3139. Form of inquiry.] — The following forms of 
inquiry for ascertaining persons interested under 
intestacies of real & personal estate were settled 
by the judges on or about May 22, 1916. Real 
Estate : “ Who, upon the death of A. B., became 
beneficially entitled to any real estate of his as to 
which he died intestate, Sc, if more than one, for 
what estates or interests, Sc whether any such persons 
are since dead, Sc if so, who, by devise, descent or 
otherwise, have become entitled to the real estate 
to which such persons so became entitled.” 
Personalty : ‘‘ Who, upon the death of A. B., 

became beneficially entitled to any personal estate 
of his as to which he died intestate, Sc, if more than 
one, in what shares & proportions, Sc whether any 
such persons are since dead, & if so who are their 
legal personal representatives.” — Practice Note, 
[1917] W. N. 21. 

Persons to be served with summons.] — See 
K. S. C., Ord. LV., r. 6, p. 731, post. 


Sub-sect. 4. — Furnishing op Accounts. 

See R. S. C., Ord. LV., r. 3 (c), p. 727, ante. 

Duty to account — ^Trustees.]— Trusts Sc 
Trustees, Vol. XLIII., pp. 861-863, Nos. 3067- 
3096. 

Executors.] — See Executors Sc Adminis- 
trators, Vol. XXIV., pp. 681, Nos. 7071 et sea. 

Directing accounts.] — See R. S. 0., Ord. XV., 
p. 396, ante; Ord. XXXIII., rr. 2-8, pp. 516- 
520, ajite; Ord. LV., r. lOA, p. 733, post. 

Audit of trust accounts.] — See Trusts Sc Trus- 
tees, Vol. XLIII., p. 1036, Nos. 4764-4768. 

Allowance of trustees’ expenses.] — See Trusts 
Sc Trustees, Vol. XLIII., pp. 760, Nos. 2028 et 
seq. 

Order for account — ^Trustees.] — See Trusts & 
Trustees, Vol. XLIII., p. 842, Nos. 2882-2886. 

Executors.] — See Executors Sc Adminis- 
trators, Vol. XXIV., pp. 681-706, Nos. 7071- 
7311. 
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Persons to be served with summons.] — See 
R. 8. C., Ord. LV., r. 5, p., 731, post. 

3140. Vouching of accounts — Whether to be 
vouched In chambers.] — It is not the practice of 
the court, simply on the application of a cestui (pie 
trust, to direct accounts of an estate to be earned 
into chambers & there vouched. The present 
practice is to direct accounts to be furnished & 
\ ouched out of court, & only for the disputed items 
to be adjudicated on in chambers . — lie Lockwood 
(1892), 02 L. T. .To. 237. 


Sub-sect. 5. — Payment into Court. 

See R. 8. C., Ord. LV,, r. 3 (d), p. 727, ante; 
Executors & Administrators, Vol. XXIV., 
pp. 713-715, Nos. 7397-7426 ; Trusts & Trustees, 
Vol. XLIII., pp. 842-847, Nos. 2886-2942. 

Persons to be served with summons.] — See 
R. S. (\, Ord. LV., r. 5, p. 731, post. 

Payment into & out of court & tender.] — See 
Part XXVIL, ante. 


S[^b-sect. C. — Directions to Trustees. 

See R. S. C., Ord. I^V., r. 3 (e), p. 727, ante. 

3141. Scope of rule — Limited to provisions of 
trust.]— R. 3 (e) of Ord. LV. only relates to the 
doing or the abstaining from doing by trustees of 
some act within the scope of their tnists. & an 
originating summons ought not to be taken out 
under that rule for the purpose of obtaining a 
direction to trustees to do or to abstain from doing 
an act which is outside the scope of their trusts. — 
SuFFOi^ V. Lawrence (1884), ,32 W. K. 899. 

3142 . Exception In case of emergency.] 

— Where in the administration or management of 
a trust estate by the trustees, especially where the 
estate consists of a business or of shares in a 
mercantile company, there arises an emergency 
or a state of circumstances which it may reasonably 
be supposed was not foreseen or anticipated by the 
author of the trust is unprovided for by the 
trust instrument, & which renders it desirable 

perhaps even essential, in the interests of the 
beneficiaries, that certain acts should be done by 
the trustees which they themselves have no 
power to do, & to which the consent of all the 
beneficiaries cannot be obtained by reason of some 
not being sul juris or not yet in existence, the 
court will exercise its general administrative 
jurisdiction by sanctioning, on behalf of all parties 
interested, those acts being done by the trustees. — 
Re New, Re I^eavers, Re Morley, [1901 J 2 Ch. 
534 ; sub nom. Re New’s Hettlement, IjANgham 
V. Langham, Re Leavers, Leavers v. Haix, Re 
Morley, Fraser v. Leavers, 70 L. J. Ch. 710 ; 
85 L. T. 174 ; 60 W. K. 17 ; 46 Sol. Jo. 706, 0. A. 

3143. Continuance of particular 

authorised investment — Trustees objecting.] — On 
an originating summons taken out under Ord. LV., 
r. 3, by a beneficiary under a settlement, the court 
will in a proper case direct an inquiry whether it 
is for the benefit of the persons interested that a 
particular authorised investment should he con- 
tinued or called in, notwithstanding that the 
trustees claim to exercise their own discretion in 
the matter without the interference of the court. 
— Re D’Fpinoix’s Settlement, D’Epinoix v. 


Fettes, [1914] 1 Ch. 890 ; 83 L. J. Ch. 666 ; 110 
L. T. 808 ; 68 Sol. Jo. 464. 

Persons to be served with summons .] — See 
R. S. C., Ord. LV., r. 6, p. 731, post. 


Sub-sect. 7. — ^Approval of Sales, Pur- 
chases OR Other Transactions. 

See R. S. 0., Ord. LV., r. 3 ( / ), p. 727, ante. 

3144. Scope of rule — Power to order a sale.] — 

Under r. 3 (/) of Ord. LV. the court can only 
approve of a s^e which the executors or trustees 
of the will or deed to which the originating summons 
relates could have made themselves. 

No new power to order a sale is conferred. — Re 
Robinson, Pickard v. Wheater (1885), 31 Ch. D. 
247 ; 65 L. J. Ch. 307 ; 63 L. T. 865. 

3146. Power to order a mortgage.] — ^An 

originating summons under Ord. LV., r. 3, asking, 
inter alia, for the approval of the court to raise 
money by mortgage of estates for the purpose of 
paying the debts of the testator. There was no 
power in the will to do so : — Held : there was no 
difficulty in cases of sale, but the court had under 
its statutory jurisdiction no power to order a 
mortgage of real estate in an administration action 
before decree. Tlie difficulty could be got rid 
of by making the summons one under Ord. LV., 
r. 4, for administration of the real estate. The 
present summons was an originating one, &; 
appearances had been duly entered, but an 
amendment could bo effc'eted, the order for 
administration made' a summons to stay pro- 
ceedmgs under the order might bo afterwards 
taken out. — Re Walley, Wallky v. Robinson, 
[1884] W. N. 144. 

3146. Advance by trustees to tenant for 

life — Evidence of advantage to remaindermen.] — 

The trustees of real & residuary personal estate 
devised bequeathed in trust for A. for life, with 
remainder to his children, who were infants (there 
being no investment clause in the will), were 
authorised to advance to the tenant for life part of 
the residuary personal estate for the purpose of 
stocking & cultivating a farm forming part of 
the real estate, on evidence that the outlay would 
be to the advantage of the infant remaindermen. — 
Re Household, Household v. Household 
(1884), 27 Ch. T). 553 ; 54 Iv. J. Ch. 157 ; 51 L. T. 
319. 

Persons to be served with summons.] — See 
R. 8. C., Ord. LV., r. 5, p. 731, post. 


Bub-sect. 8. — Determination of Questions 
Arising in Administration. 

See R. 8. C., Ord. LV., r. 8 (g), p. 727, ante. 

3147. What questions included — Question raised 
by respondent but not by plaintiff.] — Semble : in 
an originating summons the court will not, at the 
instance of respondent, decide a point not raised 
by pltf. taking out the summons. — Re Carter 
(1892), 41 W. R. 140. 

3148. Trusts not contemplated by deed 

itself.] — ^As Ord. IjV., r. 3 {g), relates only to 
questions arising under the trusts of any deed or 
instrument, it cannot be extended so as to include 
questions arising out of trusts which are not 
contemplated by the deed or instrument itself. — 
Re Bowes, Cradock v. Witham (1893), 38 8ol. Jo. 
81. 
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3149. Question tormerly determined In 

administration action.] — ^Upon an originating 
summons under r. 3 of Ord. LV. of the R. S. C., 
1883, there is jurisdiction to determine such 
questions only as before the existence of that rule 
could have been determined under a judgment for 
the administration of an estate or execution of a 
trust. Consequently, there is no jurisdiction upon 
an originating summons to decide a question 
arising between legal beneficial devisees under a 
will. An objection to the jurisdiction upon an 
originating sununons having been taken by the 
defts. for the first time after the hearing of the 
summons had been adjourned into court : — Held : 
the objection ought to have been taken in 
chambers, &, thougli tlie objection was good, & 
the summons must be dismissed with costs, the 
defts. could not be allowed the costs of the adjourn- 
ment into court. — Re Davies, Davies v. Davies 
(1888), 38 Ch. D. 210 ; .57 L. .T. Ch. 7.59 ; 58 L. T. 
312 ; 36 W. 11. 687. 

3150. — .]- The court has jurisdiction 

to determine upon an originating summons under 
Ord. LV., r. 3, such questions only as the court 
could have determined in an administration action 
before the order came into existence. — Re Carlyon 
Carlyon V. Carlyon (1886), 56 L. J. (^h. 219 ; 56 
L. T. 161 ; 35 W. R. 1.55. 

3151. Administration of estates — Repayment of 
profit costs of solicitor trustee.] - Tinder an order 
made on further consideration of an admins! ra- 
tion action, costs were paid to solicitors. The 
solicitors paid over half the profit costs to a deft., 
a trustee of the estate being administered : — T{eld : 
there was no jurisdiction on summons in the action 
to order the deft, tnistee to pay into court the 
amount so paid to him. — Re TnoRPE, Vtpont r. 
Radcuffe, [1891] 2 Ch. 360 ; 60 I.. J. ('h. .529 ; 
04 L. T. 654. 

3162. Assets already distributed — Payment 

on account of debt by tenant for life.]— I’ayrnent on 
account of a simple contract debt of the testator 
by the devisee for life of a part of his real estate is 
sufficient to keep a right of action alive, not only 
as against the person making it, but as against all 
other persons interested in tlie real estate, so as to 
entitled a simple contract creditor [on originating 
summons] to an order for administration of the 
whole of the testator's real estate. — Re Chant, 
Bird v, Godfrey, [1905] 2 Ch, 225 ; 74 L. .T. Ch. 
542 ; 93 I.. T. 266 ; 63 W. R. 526 ; 49 Sol. Jo. 637. 

.] — See, also. Executors & Adminis- 
trators, Vol. XXIV., pp. 768-770, Nos. 7986- 
8000. 

3153. Administration of trusts — Scope of rule.] 

— The procedure by originating summons is only 
intended for the decision of simple questions 
between the pltf. & deft. Therefore, where a 
mortgagee had taken out an originating summons 
for foreclosure or sale under Ord. LV., r. 5a, the 
court refused to decide the question of priority 
between two mortgagees. 

I cannot find in Ord. I^V., r. 3, anything justify- 
ing such a point as this being determined upon an 
originating summons. The appellants relied on 
clause (g), but that clause only relates to questions 
arising in the administration of an estate as between 
trustees & their cestuis que tricst It was intended, 
so far as we can judge, to enable simple matters 
to be settled by the court without the expense of 
bringing an action in the usual way, not to enable 
the court to determine matters which involve a 
serious question (Cotton, L.J .). — Re Giles, Real 
& Personal Advance Co. v. Michell (1890), 43 
Ch. D. 391, 398 ; 59 L. J. Ch. 226 ; 62 L. T. 376 ; 
38 W. R. 273, C. A. 


3154. Whether defendant co-trustee with 

plaintllT — ^Appointment of new tnistee in defen- 
dant’s place.] — The pltf. claimed that it might be 
determined whether the deft, was co-trustee with 
him of a settlement under which both had been 
appointed trustees, & that a new trustee might 
be appointed in deft. *8 place. The deft, denied 
that he had ever accepted the trusts or acted as 
trustee, & he had refused to concur in the appoint- 
ment of a trustee in his place : — Held : relief could 
not have been granted under an originating 
summons, & pltf. had rightly proceeded by action 
& was entitled to his costs. — Elworthy v. Harvey 
(1888), 60 L. T. 30 ; 37 W. R. 164. 

3155. Priority between mortgagees in fore- 

closure action.]— Giles, Real &> Personal 
Advance Co. v, Michell, No. 3153, ante. 

3156. Additions to existing trust fund — 

Direction to apply income of whole fund under 
provisions of trust.] — Where additions ha^ been 
made to an existing trust fund & application was 
made on an originating summons asking that the 
trustees might be directed to apply the income of 
the whole fund in accordance with the trusts 
declared by the will, the court expressed a doubt 
whether such a question could properly be decided 
on an originating summons, but gave no judicial 
opinion on that point. — Re Walters’ Trusts, 
Neison V. Waltv:rs, [1890] W. N. 132, C. A. 

.I—See, also. Trusts Ac Trustees, Vol. 

XLIIL, p. 836, Nos. 2818-2822. 

Persons to be served with summons.] — See 
R. S. C., Ord. LV., r. 5, infra. 

Determination of liability of personal representa- 
tives & trustees.] — See Executors & Adminis- 
trators, Vol. XXIV., pp. 014 et seq.. Nos. 6445 
ei seq. ; Trusts Ac Trustees, Vol. XLIIT., pp. 962, 
Nos. 4015 et seq. 

What amounts to capitalisation.] — See Settle- 
mp:nts, Vol. XL., pp. 664-660, Nos. 2020-2042. 


ScB-sECT 9 . — Order for Gknerai. 

Administration. 

A. In General. 

R. S. C., Ord. LV., r. 4. Anv of tho persons named In the 
last pneeding Rule may in like manner apply for and obtain 
an order for - 

(rt) the administration of the iiersonal estate of the deceased : 

(/;) the adnuni'»t ration of tiie real estate of the deceased : 

(c) tlie adinini'^tration of tlie trust. 

- - r. 4 a. If for the purposes of the Land 

Transler Ad, 1897. It is desirable to ascertain the heir-at-law 
or any dcyisee or legatee of the person who has died, having 
real estate vested in him within the meaning of that Act, the 
same may be ascertained and all necessary directions with 
regard to carrying out the provisions of that Act may be given 
on any originating summons taken out under Rules 3 or 4 ol 
this Order. 

Discretion of court as to general administration.] 
— See R. S. C., Ord. IjV., r. 10, p. 733, post. 

Persons to be served with summons.] — See 
R. S. C., Ord. LV., r. 5, infra. 

Service out of jurisdiction.] — See R. S. 0., Ord. 
XI., r. 8a, p. 374, ante. 

B. Persons to he Served. 

R. S. C., Ord. LV., r. 6. Tho persons to be served with tlie 
summons under the last two preceding Rules in the first instance 
shall bo the following ; (that is to say,) — 

A. Where the summons is taken out by an executor or 
administrator or trustee, — 

(a) for the determination of any question, under sub- 
sections (a), (e), ( / ), or (ff) of Rule 3 ; the persons, or 
one of the persons, whose rights or interests are 
sought to be affected 
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(6) for the determination of any question, under eub- 
seetlon (b) of Buie 3 ; any member or alleged member 
of the class : 

(c) for the determination of any question, under sub-section 

(c) of Buie 3 ; any person interested in taking such 
accounts : 

(d) for the determination of any question, under sub- 

section (d) of Buie 8 ; any person interested in such 
money : 

(c) for relief under sub-section (a) of Rule 4 ; the residuary 
legatees, or next of kin, or some of them ; 

(/) for relief under sub-section (b) of Rule 4 ; the residuary 
devisees, or heirs, or some of them : 

(g) for relief under sub-section (e) of Rule 4 ; the cestuls 
que trust, or some of them : 

(A) if there are more than one executor or administrator or 
tnistee, and they do not all concur in taking out the 
summons, those who do not concur : 

B Where the summons is taken out by any person other 
than the executors, administrators, or trustees, the saiil 
executors, administrators, or trustees. 

3157. Persons whose interest may be affected.] — 

On a summons under Ord. LV., the court is not 
bound to have before it all the persons whose 
interests may bo affected by the order, as in an old 
suit in Chancery ; that is one of the advantages 
of the order ; & the decisions show plainly that 
where the court does not require other persons to 
be served with the summons under r. 6 of Ord. LV., 
there is no necessity for the court to express this 
on the face of the order. But Ord. LV. was sub- 
sequent in date to r. 46 of Ord. XVI., & it affords 
no ground for var 3 dng that rule. Under that rule 
I think the decision of the court to proceed must 
be shown on the face of the order. 

It has been the constant practice to draw up 
orders either dispensing with the representative 
or appointing some person to represent the estate. 
Although, therefore, I am deciding the point for 
the first time, my decision is not a new one, but 
is in accordance with the established practice 
(CrnTTY, J .). — Be Richerson, Scales v. Heyhoe 
(No. 2), [1893] 8 Ch. 146, 150 ; 62 L. J. Ch. 708 ; 
41 W. B. 583. 

3158. .1 — Re King, Mellor v. South 

Australian Land Mortgage & Agency Co., 
No. 8133, ante. 


Sub-sect. 10. — Originating Summons for 
Foreclosure or Redemption. 

R. S. C., Ord. LV., r. 5A. Any mortgagee or mortgagor, 
whether legal or equitable, or any person entitled to or having 
property subject to a legal or equitable charge, or any person 
having the right to foreclose or redeem any mortgage, whether 
legal or equitable, may take out as of course an originating 
summons, returnable In the chambers of a Judge of the Chancery 
Division, for such relief of the nature or kind following as may 
by the summons be specified, and as the circumstances of the 
case may require ; that is to say, — 

Sale, foreclosure, delivery of possession by the mortgagor, 
redemption, reconveyance, delivery of possession by the mort- 
gagee. 

r. 6 b. The persons to be served with the 

summons under the last preceding Buie shall be such persons 
as under the existing practice of the Chancery Division would 
be the proper defendants to an action for the like relief as that 
specified by the summons. 

See, generally. Mortgage, Vol. XXXV., pp. 239 

3159. Receiver — ^Application by mortgagees for 
sanction of licence to work.] — Mortgagees of land, 
which was in the possession of a receiver appointed 
by the court in foreclosure proceedings, applied 
to the court before any foreclosure order had been 
made to sanction an exclusive licence for a term 
of years, &; at a premium &; royalties, to work 


deposits of peat on the mortgaged land : — Held : 
the court h&d no power to sanction the licence. 

Queere : whether sect. 48 of the Ohanoery 
Amendment Act, 1862 ; sect. 26 of the Convey- 
ancing Act, 1881 ; sect. 13 of the Law of Property 
Amendment Act, 1869 ; sect. 2 of the Confirmation 
of Sales Act, 1862 ; & sect. 44 of the Trustee Act, 
1893 (as amended by sect. 3 of the Trustee Act, 
1893, Amendment Act, 1894), raise the necessary 
implication that the sales of minerals apart from 
the land & other sales therein referred to could not, 
apart from those provisions, have been ordered 
by the court in proceedings for foreclosure or sale. 
— Stamford, Spalding & Boston Banking Co. v, 
Keeble, [1913] 2 Ch. 90 ; 82 L. J. Ch. 388 ; 109 

L. T. 310. 

3160. Parties — Co-mortgagors under a second 
mortgage.] — ^A co-mortgagor, liable as between 
himself & the other co-mortgagors to contribute 
a proportion only of the total debt & entitled 
indemnity for any excess out of the shares of his 
co-mortgagors, is a necessary party to proceedings 
by a prior mortgagee to foreclosure the share of 
one of his co-mortgagors. 

On an event which happened in 1912 J., or the 
persons claiming under him, became entitled to 
£20,000, part of, & J., W., & M., or the persons 
claiming under them respectively, became entitled 
in equal third shares to the residue of a fund in 
court representing the residuary estate of a 
testator who died in 1860. In 1881 W. mortgaged 
his share to a first mortgagee. In 1882 J., W., & 

M. joined in a mortgage to the trustees of an insur- 
ance society whereby, in consideration of moneys 
advanced in part to J. & in part by J.’s direction 
to W. M., J. covenanted within six months 
after the happening of the said event to pay to 
the society the sum of £17,876 with interest com- 
puted from the happening of the said event, A 
J. assigned his £20,000 each of the three mort- 
gagors assigned his one-third share to the trustees 
of the society, subject as to W.’s share to the 
prior mortgage of 1881, & subject as to all the 
premises to redemption on payment by the three 
mortgagors, or any of them, within six months 
after the happening of the said event, of the said 
sum of £17,876 with interest ; & it was thereby 
agreed that, as between the three mortgagors & 
the respective premises mortgaged by them 
respectively, J. & the premises mortgaged by him 
should be primarily liable for £13,407, W. & 
the premises mortgaged by him for £3,129, & 
M. & the premises mortgaged by him for £1,340, 
& that each of them would accordingly con- 
tribute in those proportions to the payment 
of the total sum of £17,876 & would indemnify 
the others against the payment of the propor- 
tion for which he was to be primarily liable, but 
this provision was not to affect the mortgagees 
or preclude them from enforcing their security in 
such order as they thought fit. In 1882 the first 
mortgagees brought a foreclosure action against 
W. & the trustees of the society & obtained a 
foreclosure order absolute. J. & M. were not 
parties to these proceedings : — Held : (1) J. & M. 
were necessary parties to the foreclosure pro- 
ceedings & were therefore unaffected by the fore- 
closure; & that as against J. & M., or persons 
claiming under them, W.^s share must be applied, 
first, in payment of the amount due under the 
first mortgage, & secondly in making good its due 
contribution to the mortgage to the trustees of the 
society ; (2) as against W., or persons claiming 
under him, the foreclosure remained absolute, 
& that the balance of his share after making the 
payments aforesaid belonged therefore to the first 
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mortgagee or persons claiming under him. — Gee 
V. Liddell, [1913] 2 Oh. 62 ; 82 L. J, Ch. 370 ; 
108 L. T. 913. 

Guarantee — ^Rights of surety.] — See Guarantee, 
Vol. XXVI., pp. 117-119, Nos. 831-846. 


Sub-sect. 11. — Service on Other Persons. 

R. S. C., Ord. LV., r. 6. Tlie Court or a Judge may direct such 
other persons to be served with the summons as they or he may 
think fit. 

8161. Order need not show that court does not 
require other persons to be served.] — Re Biciierson, 
Scales v. Hbyhob (No. 2), No. 315, ante. 


Sub-sect. 12. — Evidence. 

R. S. C., Ord. LV,, r. 7. The applicHtion sliall be supported 
by such evidence as the Court or a Judge may require, and 
directions n»ay be given as they or he may think just for the 
trial of any questions arisln g thereout. 


Sub-sect. 13. — Judgment. 

R. S. C., Ord. LV., r. 8. It shall be lawful for the Court or a 
Judge upon such summons to pronounce such judgment as the 
nature of the ease may require. 


Sub-sect. 14. — Oariuage or Execution of 
Judgment and Service on Other Persons. 

R. S. C., Ord. LV., r. 9. The Court or a Judge may give anv 
special directions touching the carriage or execution of the 
judgment, or the service thereof upon persons not parties, us 
they or In- may think just. 


SuB-8ECT\ 15. — ^Application for Sale of 
Land by Judgment Creditors. 

R. S. C., Ord. LV., r. 9B. An application by a judgment 
<*reditor for an order under 27 & 28 Viet. c. 112, for tlm sale of 
his debtor’s interest in any land delivered in execution shall be 
made by originating summons which shall be served upon the 
debtor. 

See Judgments Act, 1864 (c. 112) ; liand Chaiges 
Act, 1926 (c. 22); Execution, Vol. XXI., pp. 
678, 679, Nos. 1633-1655. 


Sub-sect. 16. — Apportionment of Estate 


R. S. C., Ord. LV., r. 9o. (1) An application under section 

14 (2) of the Finance Act, 1894, for the determination of a 
dispute as to the proportion of estate duty to he borne by any 
property or person snail be made by originating summons in 
the Chancery Division. 

(2) Such summons shall be intituled in the matter of the 
estate of the person upon whose decease the est ate duty has been 
paid or claimed, and in t he matter of the Finance Act, 1894, and 
shall In other respects be in the form prescribed by Order LIV., 
R. 4 b, and by Appendix K., No. lA. 

See Finance Act, 1894 (c. 20), s. 14 ; Estate & 
Other Death Duties. Vol. XXI., pp. 38-42, 
Nos. 244-266. 
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Form.] — See Appendix K., No. lA, Yearly 
Supreme Court Practice. 


Sub-sect. 17. — Discretion of Court as to 
General Administration. 

R. S. C., Ord. LV.. r. 10. It shall not be obligatory on the 
Court or a Judge to pronounce or make a Judgment or order, 
whether on summons or otherwise, for the administration of 
any trust or of the estate of any deceased person, If the questions 
between the parties can be properly determined without such 
judgment or order. 

Administration by the court,] — See, 
Executors & Admlinistrators, Vol. XXI 
pp. 730, Nos. 7790 et aeq. ; Trusts & Trustees, 
Vol. XLllI., pp. 830, Nos. 2818 et aeq. 

3162. Discretion of court — Order for common 
account refused.] — In 1887 A. conveyed his 
business & property to B. upon trusts for the 
benefit of his creditors with an ultimate trust 
for himself. Under the powers in the deed, B. 
caiTied on the business by means of an overdraft 
arranged with a bank. In 1893 A. assigned his 
interest under the deed to his wife, the pltf., 
for her separate use. In 1896 B. reconveyed the 
trust estate to the pltf., the reconveyance contain- 
ing a recital that aU A.’s debts had been paid. 
On this occasion some investigation of the tmst 
account was made by the pltf., but a detailed 
account was not required. In July, 1898, B. 
destroyed all the books of account in the belief 
that they were no longer of use. In Oct. 1898, 
the pltf. brought an acticui against B. cl^ging 
him with fraud misconduct, & claiming an 
account of aU his transactions under the trust deed 
from 1887 to 1890 on the footing of wilful default. 
B. denied the charges, but admitted (1) that he 
had improperly allowed the trust estate to be 
charged for a short period with interest at 5 per 
cent, on sums amounting to £10,000 ; (2) that ho 
had received the usual commissions, amounting 
to £31 10s. 8d., on fire insurance of the trust 
estate ; & (3) that be had retained £62 17s. Od. 
for debts of A. due in 1887, but never claimed. At 
the trial the charges of fraud & wilful default were 
not established, but the pltf. claimed an order for 
a common account from 1887 : — Held : although 
B. had been guilty of some misconduct, it was not 
a case in wliich the corn't, in the exercise of its 
discretion under Ord. LV., r. 10, would under the 
circumstances make an order for a common 
account ; but there would be judgment for the 
pltf. for the amounts admitted under the thi’ee 
items above mentioned. — Campbeli. v . Giuespie, 
[1900] 1 Ch. 225 ; 69 L. J. Ch, 223 ; 81 L. T. 514 ; 
48 W. R. 151 ; 44 Sol. Jo. 90. 


SuB-BECT. 18 . — Stay of Order for ADmNiBTRA- 
tion Pending Accounts or Until Leave 
Given. 

R. S. C., Ord. LV., r. lOA. Upon an application for admini»- 
tratlon or execution of truats by a creditor or beneficiary under 
a will, intestacy, or deed of trust, where no accounts or insuffi- 
cient accounts have been rendered, the Court or a Judge may, 
iu addition to the powers already existing, — 

(o) Order that the application shall stand over for a certain 
time, and that tne executors, administrators, or trustees 
in tiie meantime shall render to the applicant a proper 
statement of their accounts, with an intimation that if 
this is not done they may be made to pay the costs of 
the proceedings : 

(6) When necessary, to prevent proceedings by other creditors, 
or by persons beneficially interested ; make the usual 
judgment or order for administration, with a proviso 
that no proceedings are to be taken under suen Judg- 
ment or order without leave of the Judge In person. 
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Pkactice. 


Sect. 14 . — Adminislraiion mid trusts : Suh-aecta, 18, 
1 9, 20, 21 ct- 22. Sect 15 : Sub-sect, 1.] 


Hub-sect. 19. — Assignment of Subsequent 
Summonses to Same Judge. 


Ordinary order for accounts .] — See R. S. C., 
Ords. XV., XXXIII., pp. 306, 616, ante. 

Administration action. Sect. 14, 

sub-sect. 4, p. 729, ayiie. 

3163. Order for accounts prior to administration 
order-— Effect of order — Liability to costs.] — What 
v\ e pi'opose to do is to treat the accounts which 
have now been brought to our notice as being 
a statement of account within that last rule which 

1 read [Ord. LV., r. 10 a. (a)], & to give the 
parties at their own risk as to costs — & I beg 
strongly to emphasise it — ^the power, if they like 
to examine those accounts, to contest any items 
in them, including, of course, those pay sheets, or 
day sheets (whichever they are called), which show 
the charges made by G. (an executor) against the 
estate, A also, if they think fit, entirely at their 
risk as to costs, to surcharge any item which may 
be omitted in the accounts, & then if the contested 
items are not arranged with the trustees, or if 
the surcharges are not arranged, liberty to bring 
any contested items before the judge in chambers, 
who is to be at hberty to refer any disputed items 
in the bills of costs to the taxing master to be 
taxed (Kay, L.J.). — He Fish, Bennett v. 
Benneti', [1893] 2 Ch. 413, 427 ; 62 L. J. Ch. 977 ; 

2 R. 467 ; sub nom. He Fish, ¥isn v. Bennett, 
69 L. T. 233, C. A. 


8164. Order lor administration to prevent pro- 
ceedings by other creditors — Necessity lor ordinary 
admlmstration order.] — Since the new rules have 
come into operation 1 have endeavoured as far 
as possible to avoid making general administration 
decrees, but I have foimd it impossible to do so 
in all cases. One difficulty has been suggested 
by my chief clerk, viz. whether any decree short 
of a general administration decree would bind 
creditors (I^ahson, J.). — He Mills, Mills v, 
Mili^, [1S84J W. N. 21. 

3165. --.]— That rule [Ord. BY., r. 10 a 

(6)J recognises the fact that unless there is the 
usual order for administration there may be such 
difficulties as the present in the way of pltfs., & 
the other creditoi*s will not be prevented from suing 
A executoib will not be prevented from paying 
away assets (North, J.). — He Barrett, Whitaker 
r. Barrett (1889), 43 Oh. D. 70, 74 : 69 L. J. Ch. 
218 ; 38 W. K. 69. 

3166. Order for administration of insolvent 
estate — Distraint for rent due from estate after 
order — Effect of Administration of Estates Act, 
1925 (c. 23), s. 34 (1).] — The lessee of a fai'm, in 
respect of which the rent was payable quarterly, 
died intestate in 1928, & his administratrix 
entered into possession. Subsequently an order 
for administration was made in respect of the 
estate of the lessee, which was insolvent. At the 
date of the order one quarter’s rent was impaid. 
A receiver was appointed, &; ultimately the lessor, 
thi'ee quartos’ rent being by that time due to 
hm), took out a summons, in the administration 
action, for the purpose of ascertaining whether, 
having regard to the provisions of the Administra- 
tion of Estates Act, 1925 (c. 23), s. 34 (1), which 
applied the law of bankruptcy to the administra- 
tion of insolvent estates, he was entitled to dis- 
tram on the property :—Held : there was nothing 
in the Bankruptcy Act, 1914 (c. 59), which in- 
terfered with the landlord’s right to distrain, & 
that he was entitled to distrain for the three 
qua^rs’ rent.— iic Wells, [1929] 2 Ch. 269 ; 98 
L. J. Ch. 407 ; 141 L. T. 323; [1929] B. A C. R. 

1 lU* 


R. S. C., Ord. LV., r. 11. When any summons' imder Euios 3 
or 4 of tills Order has been taken out, every subsequent summons 
relating to the same estate or trust shall be marked with the 
name of the Judge to whom, for the time being, the matter is 
assigned, and in case any such subsequent summons shall be 
marked with the name of another Judge it shall be the duty of 
the executors, administrators, or trustees, to apply for the 
transfer to such first-mentioned Judge of such subsequent 
( summons. 

Transfer of subsequent summons to same Judge.] 

— See R. 8. C., Ord. XLIX., r. 6, p. 668, ante. 


Hub-sect. 20. — Having of General Powers 
OF Executors, etc. 

R. S. C., Ord. LV., r. 12. The issue of a summons under Rule 3 
of this Order shall not interfere with or control any power or 
discretion vested in any executor, administrator, or trustee, 
except so far as such interference or control may necessarily be 
involved in the particular relief sought. 

General powers — Executors.] — See Executors 
A Administrators, Vol. XXIV., pp. 648, Nos. 
6971 et seq. 

Trustees.] — Sec Trusts A Trustees, Vol, 

XLTII., pp. 870, Nos. 3142 et seq. 

3167. Delegation.] — Au estate was 

purchased in 1925 by two partners A ct>nveyed to 
them as joint tenants in fee simple. By virtue of 
the Law of Property Act, 1925, s. 36, they became 
on Jan. 1, 1926, statutory trustees for sale. In 
1926 they entered into a contract to sell a freehold 
reversion forming part of the estate, but the 
purchase was left uncompleted for two years. In 
1928 J. H. G., one of the joint owners, gave a 
general power of attorney to K.. authorising him 
to sell A convey any property belonging to the 
donor whether solely or jointly with any other in 
the county of L., including the above estate. The 
vendors having tendci'cd a conveyance of the 
reversion executed by one of them A by R. as 
attorney for the other, the purchaser refused 
to accept it, A the vendors then sued for spec hi c 
performance. The purchaser counterclaimed for 
a rescission of the contract : — Held : by Eve, J., 
that the power of attorney given by J, 11. G. to 
R. amounted to a complete delegation of the trust 
created by operation of law, A that, the vendois 
liaving contracted to sell as statutory trustees, 
the delegation was invalid. The vendors could 
not therefore compel the purchaser to accept the 
conveyance tendered A theii* action failed. The 
deft, w^as entitled to judgment for rescission of the 
contract with repayment of his deposit : — Held : 
by the Court of Appeal (dismissing the appeal), 
that on the true construction of the power of 
attorney it conferred no power on the attorney 
in respect of land held by J. 11. G. as trustee for 
sale. — Green v. Whitehead, [1930] 1 Ch. 38 ; 90 
L. J. Ch. 153 ; 142 L. T. 1 ; 46 T. L. R. 11, C. A. 


HuB-bECT. 21 . — Questions under Charitable 
Trusts Act, 1863, where Income of Charity 
Exceeds £30 per annum. 

R. S. C.> Ord. LV„ r. 13. Any application to a Judge In 
chambers under the Charitable Trusts Act, 1863, section 28, 
shall be made by summons. 


r. 14. No order made under the Act in 

Rule 18 mentioned by the Judge in chambers shall be subject 
to appeal where the gross annual income oi the charity has not 
declared by the Charity Commissioners for England and 
i to exceed 100/., unless the Judge by whom such order 
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may have been made shall certify that Buch appeal ought to be 
permitted either abBolutcly or on such terms as the J udge may 
think fit to Impose. 

See, generally, Charitable Trusts Act, 1853 
(c. 137), 8. 28 ; Charities, Vol. VIII., pp. 288, 406, 
Nos. 644 et seq., 2401-2414 ; Appendix K., 
Forms iB & 1 h, Yearly Supreme Court Practice. 

8168. Appropriate remedy — Mandamus to 
Charity Commissioners refused.] — A scheme, made 
under the Endowed Schools Act, 1869 (c. 66), for 
the management of ChrisCs Hospital School, 
provides that a certain number of the Council of 
Almoners shall be appointed by the governors 
of the school on the nomination of the London 
School Board ; &, by clause 143, that “ any 

question affecting the regularity or the validity 
of any proceeding under this scheme shall be 
determined conclusively by the Charity Com- 
missioners.’* Upon an application by the school 
board for a mandamus to compel the Charity 
Commissioners to decide a question which had 
arisen between the school board & the governors — 
namely, whether a lady could under the scheme be 
appointed an almoner : — Held : the mandamus 
ought not to issue on the ground that the aijplicants 
had alternative convenient effectual remedies — 
namely, by proceedings to have the question 
decided under the Charitable Trusts Act, 1853 
(c. 137), s. 28, or by action against the governors 
in the ordinary courts. — IL v. England A Wales 
Charity (Jomrk., [1897] 1 Q. 33. 407 ; 66 L. J. 
Q. B. 321 ; 76 L. T, 199; 45 W. li. 336; 13 
T. L. K. 150 ; 41 Sol. Jo. 212, 1). C, 


Sub-sect. 22. — Proceedings under Law of 
Property Acts. 

R. S. C., Ord. LV., r. 14a. (1) Kxoe])( «h hereinafter in tins 

Rule or Statute otherwise expressed all applications in the 
Chancery Division under any of the Acts to which tliis Rule 
relates may be by summons. 

(2) This Rule relates to tlic Jhiw of Property Act, 1922, the 
Law of Property Act, 1925, tlie Settled Land Act, 1925, the 
'rrustee Act, 1925, the Administration ol Estate's Act, 192.5, 
the Land Registration Act, 1925, and the Land Charges Ait, 
1925, and any Act for tlic time being in force amending, re- 
enacting or re-placing any of sin Ii Acts. 

(3) K\cry such Bummona shall be intituled in the Matter of 
the Will, Settlement, trust or property, as the case may be, to 
which the summons relates, with the addition in the ease of an 
application under the I^and Registration Aet, 1925, of a lefereiiee 
to the number of the relevant registered title, and in the Matter 
ot the Aet or Acts under which the application is made, and shall 
in the body thereof specify the particular section or sections of 
the Act or Acts under wliich relief is sought. 

(4) This rule shall not apply to — 

(«) an application relating to a fund in Court not (oining 
within the provisions of Rule 2 of tliis Order ; 

ib) an application under the Law ot Property Aet, 1922. bv 
way of appeal from the Minister in the Aet named ; 

(c) an application under the Law of Property Aet, 1925, by 

way of appeal cither from the Authority or the 
Minister in the Act respectively named ; 

(d) an application under the Settled Land Act, 1925, by 

way of appeal from a County Court ; 

(e) an application under the Land Registration Act, 1925, 

by way of appeal from a County Court. 

^ — r. 14 b. The procedure relating to vesting 

orders under the Trustee Act, 1926, shall, mutatis mutatulis, 
apply to applications for vesting orders under or by virtue of 
the Lunacy Act, 1890, and the Lunacy Act, 1911. 

See, generally. Executors & Administrators, 
Vol. XXIV., pp. 664, Nos. 6026 ei seq. ; Trusts 
& Trustees, Vol. XLIII., pp. 889, Nos. 3346 
et seq. 

Delegation of powers.] — See Trusts & Trustees, 
Vol. XLIII., pp. 882-891, Nos. 3251-3346. 

8169. Form of summons.] — By Ord. LV., r. 14 a 
(3) [see, now, Ord. LV., r. 14 a (3), as amended. 


supra], it is x>rovided : “ Every such summons 
shall be intituled in the matter of the Act or Acts 
under which the application is made & in the 
matter of the will, settlement, trust or property, 

as the case may be, to which the summons relates. 

>1 

Semble : it could not have been intended to alter 
the invariable practice of setting out the title of 
the material statute or statutes beneath the state- 
ment of the subject-matter of the application. — 
Re Carnarvon’s (Earl) Chesterfield Settled 
Estates, Re Carnarvon’s (Earl) Highclere 
Settled Estates, [1927] 1 Ch. 138 ; 96 L. J. Ch. 
49 ; 136 L. T. 241 ; 70 Sol. Jo. 977. 

See, now, R. S. C., Ord. LV., r. 14a (3), as 
amended, supra. 

3170. Appointment of new trustees — In 

place of public trustee.] — Upon an application for 
the appointment, under the Law of Property 
Act, 1925 (c. 20), Sched. I., Pt. IV., para. 1 (4) (iii), 
of new trustees in the place of the Public Trustee, 
it is not necessary for a detailed description of 
the land to be set out in the title. It is sufficient 
if such description is contained in a schedule to 
the summons. The Public Trustee should be 
made a respondent, but he need not be served 
where he has not been requested to act. The 
application should be entitled “ In the Matter 
of the Statutory Trusts to which the hereditaments 
devised by tlie will dated the & proved 

the of were subjected by the liaw 

of l^ruperiy Act, 1925 ; In the Matter of the 
Law of l*roperty Act, 1925.” — Practice Note, 
[1927] W. N. 60 ; 163 L. T. Jo. 182. 


Se( T. 15.~APPLICATI0NS TO MASTERS. 

SuB-bECT. 1. — Adjournment to Judge. 

R. S. C., Ord. LV., r. 15. Tlu' ,1 udgoH of the Chancery Division 
shall have ])owt*i, subject to these Rules, to order what matters 
shall be heard and invcbtigated bv tlieir Masters, either with or 
>\ith(nit their direction, during their progress ; and what matters 
shall b(' heard ano investigated b.v themselves, and particularly 
if the Judge shall so direct , lins Masters shall take such accounts 
and make such inquiries as have usually been taken and made 
bv the cliief clerks, and the Judge sliall give such aid and direc- 
tions in every such account or inquiry as he may think fit, but 
subject to the right hereinafter provided for the parties to bring 
any part icular point before the J udge : Provided that summonses 
under Rule 3 ot tills Order, the object of which is to obtain the 
opinion of the Court or a Judge upon the construction of a 
document or any question of law, and any application for the 
appointment of a provisional liquidator, and applications for 
substituted her\icc and lor ser\ice out of the jurisdiction shall 
be brought before the Judge in person. Provided that every 
order made in ('liainhrrs which shall not have been made by the 
Judge iiersonally shall be marked in the margin thereof with 
the name of the Master responsible for sueh order. 

r. 15 a. No order aptiointing a new trustee, 

or for general administration, or for the execution of a trust, or 
for accounts or inquiries eoneerning tlic property of a deceased 
person or otlier property held upon any trust or concerning the 
parties entitled thereto, and no vesting order or order appointing 
a person to convey any land or release a contingent right to 
which any land Is subject or to make or join in making any 
transter of stock or of a share in a ship registered under the Acts 
relating to merchant shipping, shall be made except by the 
J udge in person. 

piew Procedure List, see R. S. C., Ord. XXX., r. 2a, p. 507, 
mUe ; R. S. C., Ord. XXXVlllA., Part XCIV„ post.J 

8171. Right to adjournment.] — Leeds v. Lewis, 
No. 3180, post. 

8172. .] — Upon proceedings in chambers 

any party has a right at any time to have any 
question brought before the judge personally, 
there being no such thing as an appeal from the 
chief clerk’s decision. — Re Riqg, Wadham v. Rigg 
(1862), 2 Drew. & Sm. 78 ; 6 L. T. 180 ; 8 Jur. 
N. 8. 206 ; 10 W. R. 366 ; 02 E. R. 661. 



736 Practice, 

Sect, 16 . — AppHcaHona to masters: Sub-sects. 1 
2.1 


3173. .] — ^Another matter arises of great 

importance to the profession. It was said that the 
chief clerk refused to adjourn the summons to the 
judge. It is the absolute unqualified right of the 
suitor to go to the judge himself at the risk of costs. 
If there is any abuse of the right the court is quite 
astute enough to find out means of remedying 
that ; but, short of abuse, there is no question that 
the suitor has the right to go to the judge, at the 
risk of paying costs. 

I know there has been considerable discussion 
as to when a party desirous of taking the judge’s 
opinion should express that desire. Some say 
at the time of the refusing of the summons ; some 
say within a reasonable time afterwards ; some 
say not till the order is drawn up. As the point 
has arisen I express my opinion that the party 
has a right to go to the judge, at the risk of costs, 
at any time before the chief clerk’s order becomes 
o])erative — that is, before the order is drawn up & 
passed, or until something has been done under it 
(Kpjkewich, J.). — ScoiT V. Homer (1890), 00 
L. J. Ch. 238 ; 03 L. T. 018. 

3174. .] — The right of every suitor in the 

Chancery Division to have any question deter- 
mined by the judge personaDy is beyond question, 
& an adjournment to the judge is not in the nature 
of an appeal (Byrne, J.). — Li.oyD.s Bank, Ltd. v. 
Princess Boyal Coixtery Co., Ltd. (No. 2), 
(1900), 82 L.T. 669 ; 48 W. R. 427 ; 44 Sol. Jo. 409. 

3175 . ,] — Motions in the Cliancery Division 

to vary or dischai’ge an order made by a master 
sitting as deputy for a judge & without the matter 
Ixaving been mentioned to the judge in person are 
irregular. The master’s duty is to adjourn to the 
judge any matter which the suitor wishes, & no 
master should refuse to adjourn any question to 
the judge, though he might himself think the case 
fo be perfectly clear. — Harrinoton v. Ramaoe, 
[1907] W. N. 137 ; 61 Sol. Jo. 514. 

3176. .] — It is the right of any party 

interested to adjourn a question from the judge’s 
deputy to the judge himself. It is undoubf.edly 
the practice, as a general rule, that, if a party 
wishes to obtain the opinion of the judge in person, 
he must ask for an adjournment for that purpose 
at the time the master proposes to make the order, 
or, at all events, ask for time to consider whether 
he will ask for an adjom’nment (Warrington, J.). 
— Re Thomas, Bartley v. Thomas, [191 IJ 2 Ch. 
389, 39b ; 105 L. T. 69. 

3177. Object of adjournment.] — The object of 
adjornning this summons into court was to obtain 
a decision on certain points known to arise on the 
accounts, so that such accounts might be taken, 
in the first instance, on the footing of the decision 
so obtained, & the inconvenience, expense, & 
delay of raising these points by summons to vary 
the chief clerk’s certificate might be avoided 
(Kekewk^h, J.). — Eyre v. Wynn -Mackenzie, 
[1894] 1 Ch, 218, 224 ; b3 L. J. Ch. 239 ; 69 L. T, 
823 ; 42 W. K. 220 ; subsequent proceedings, [1896] 
1 Ch. 135, C. A. 

3178. Necessity for adjournment — Presumption 
of death-~Form of master’s certificate.] — On an 

inquiry directed as to whether an annuitant under 
a will is alive or dead it is not for the master to 
presume death, where that is the only evidence 
adduced. The certificate of the master should not 
state that no evidence has been produced to show 
whether the annuitant is living or dead, but should 
find that the only evidence is evidence from 
which death can be produced & should submit to 


the court the question whether the annuitant 
ought to be presumed to be living or dead &, if 
dead, on what date he died. — Re IjONG, Medlicott 

V. Long, [1016] W. N. 360 ; 60 Sol. Jo. 59. 

3179. Payment into court on sale of land 

to meet incumbrances — Law of Property Act, 
1926, s. 60.] — The vendors applied under sect. 5 
of the Conveyancing Act, 1881 (c. 41) [see, now, 
Law of Property Act, 1926 (c. 20), s. 60], for, So 
obtained, an order for payment of a sum into 
court. The order, on the face of it, purports 
have been made by a judge, but I am told that it 
was made merely by a master, So I must say that, 
having regard ti) the amount in question So the 
rather difficult language of the section in question, 
it was, in my opinion, a matter in which an order 
ought not to have been made by a master, but one 
which he ought to have referred to the judge 
(Sargant, j.). — Re Wilberforce’s Trusts, Wil- 
BERFOBCB V. WiLBERFORCB, [1915] I Ch. 94, 100 ; 
84 L. J. Ch. 262 ; 111 L. T. 797 ; 58 Sol. Jo. 797. 

3180. Nature of adjournment.] — I wish to dis- 
abuse the mind of the profession upon this point, 
that the chief clerk makes any decision from 
which there is any appeal. If he expresses bis 
opinion, So any of the parties ore dissatisfied with 
it, they have always a right to have the hearing 
adjourned into court ; but it is no appeal — it is 
merely a continuation of the hearing begun before 
the chief clerk (Kinderbley, V.-C.). — Leeds v. 
I^wis (1857), 3 Jur. N. S. 1290. 

3181. .] — Re Rigg, Wadham v. Rigg, 

No. 3172, ante. 

3182. .] — An adjournment from the chief 

clerk to the judge in person is not in the nature of 
an appeal.— Watts, Smith v. Watts (1882), 
22 Ch. D. 5 ; 52 L. J. Ch. 209 ; 48 L. T. 167 ; 31 

W. R. 202, O. A. 

3183. .] —Lloyds Bank, Ltd. v. Princess 

Royal Colliery Co., Ltd. (No. 2), No. 3174, ante. 

3184. Time to ask for adjournment.] — Where 
accounts are being taken in chambers before the 
chief clerk, either party has a right to have an 
item which has been found against him adjoui’ncd 
before the judge without taking out a summons for 
that purpose. & where a question of principle 
is involved in a particular item it may be nccessai*y 
to do this. But the ordinaiy practice is to wait 
till the account is completed, & then take the 
adjournment once for all before the judge. 

If a solicitor were to insist upon his right to take 
particular items before the judge in an unreasonable 
manner, the coui’t might make him pay the costs 
personally. — Upton v. Brown (1882), 20 Ch. D. 
731 ; 47 L. T. 289 ; 30 W. R. 817, C. A. 

3185. .] — There being apparently some 

misapprehension as to the practice in chambers 
relating to the adjournment of summonses to be 
heal’d by the judge, Pearson, J., stated that the 
settled practice is this, that an adjournment to the 
judge will not be granted unless an application 
is made to the chief clerk, at the time when the 
summons is heard by him, either for an adjourn- 
ment or for time to consider whether an adjourn- 
ment shall be asked for. If no application is 
made to the chief clerk at the time, the order can 
only be altered by means of a motion in court to 
discharge it. If an order is made against a party 
properly served in his absence, the result is the 
same as if, being present, he does not ask for an 
adjournment. Time to consider whether an 
adjournment shall be asked for wiU be granted, 
if an application for it is made at the hearing in a 
proper case — as if only a clerk who is not fully 
instructed is present, or in a country case when 
reference to the country solicitor is necessary 
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This practice is absolutely necessary in order that 
the business in chambers may be regularly con- 
ducted. — P bacticb Note, [1884] W. N. 218 ; 19 
L. J. N. C. 147. 

8186. .] — There was an affidavit in existence 

which was not drawn to my attention. Nothing 
is adjourned to me unless it is ready for decision, 
as I will not have adjournments from time to time 
for fresh evidence. The affidavit was not tendered, 
& no leave h^ been given to alter the case made 
before nay chief clerk, & read a new affidavit, &, 
indeed, it would require a very strong case to 
induce me to give such leave after the matter has 
been gone into before me. Consequently that 
affidavit cannot now be used (CmirrY, J.). — 
Re Maesden’b Estate, Withington v. Neumann 
(1889), 40 Ch. D. 475 ; 68 L. J. Ch. 260 ; 8uh nom. 
Re Marsden’s Estate, Wiixinoton v. Neumann, 
60 L. T. 696. 

3187. .] — Scott v, Homeii, No. 3173, 

ante. 

3188. .]— jRe Thomas, Bartley v. Thomas, 

No. 3176, ante, 

3189. — - — .]— -The decisions show that the 
l)ractice differs in different chambers, but in my 
chambers a master’s order can always be adjom’ncd 
to the judge on an application made at any 
time before it was passed & entered. Here the 
pltf., thinking he was too late to ask for an adjourn- 
ment, moved to discharge the order under the 
Judicature Act, 1873, s. 60, & Practice Note, No. 
3185, a/dc. That he was entitled to do according 
to that practice note, but if necessary he will have 
leave to tieat the notice of motion as an applica- 
tion for adjourning the master’s order to the 
judge. The pltf., having bond fide attempted to 
act on the master’s allowance of time to MarcJi 4, 
ought not to be penalised. lie must, however, 
pay for the court s indulgence. In other words, 
he must pay the costs of & incidental to the motion. 
The order will be discharged (Astbury, J.). — 
Jaffa v, Weinbaum, [1925] W. N. 85, 80. 


Sub-sect. 2. — Appeal. 

3190. Right to appeal.]- -An order made by a 
judge of the Chancej-y Division personally in 
chambers may be appealed from equally with an 
order made by him in comt. 

As a general rule, however, a certilicate should 
be obtained from the judge that he does not desire 
to hear any further argument in court. But the 
object of such a certilicate is only to satisfy the 
Court of Appeal that the judge has judicially 
determined the matter, if otherwise satislied 
of that fact, the Court oi Appeal will hear the appeal 
without a certilicate if the judge declines to give 
one. Application should, in such a case, be made 
to the Court of Appeal for leave to set down the 
appeal witliout the judge’s certilicate . — Re Elsom, 
Thomas v. Elsom (1877), 6 Ch. D. 346 ; 25 W. R. 
871, C. A. 

3191. Motion to set aside or discharge order — 
Whether rehearing or appeal.] — Notwithstanding 
the regulations as to appeals in Supreme Coiu?t of 
Judicatm’e (Procedure) Act, 1894 (c. 10), s. 1, 
an unsuccessful litigant in chambers in the 
Chancery Division still has three alternatives — 
either to move before the judge in court to dis- 
charge the order made in chambers, or to have 
the matter adjourned into court, or to obtain 
leave from the judge to go to the Court of Appeal 
direct upon his certificate that no further argu- 
ment is required. But, with a view to preventing 

p.p. — 24 


delay & expense, the court will, as far as possible, 
ffiscourage motions to discharge orders made in 
chambers. 

A motion to discharge an order made in chambers 
is not an “ appeal,” but a rehearing. — Boakb v. 
Stevenson, [1895] 1 Ch. 358 ; 64 L. J. Ch. 261 ; 
71 L. T. 722 ; 43 W. R. 189 ; 13 R. 171. 

3192. As condition precedent to appeal.] — 

A party desii’ing to appeal from an order made by 
the judge in chambers on a summons which has 
not been adjourned into court for argument or 
judgment, should move in court, on notice, to 
discharge the order, so as to afford the judge an 
opportunity of stating, for the information of the 
Court of Appeal, his reasons for his decision. — 
Holloway v. Chkston (1881), 19 Ch. D. 510 ; 51 
L. J. Ch. 208 ; 30 W. R. 120. 

3193. .] — Where, on a summons heai*d 

in chambers, an order has been made by the judge 
& not adjourned into court, & there is a desire 
to appeal against it, the proper course is not to 
move in court, on notice, to discharge the order, 
or for a certilicate that the judge does not desire 
it to be reheard, but to make an application in 
chambers . — Re Butler’s Wharf Co., Anderson 
V. Butler’s Wharf (’o. (1882), 21 Ch. D. 131 ; 
51 L. J. Ch. 694 ; 30 W. R. 723. 

3194. .|— Boake V. Stevenson, No. 

3191, ante. 

3195. . 1 — TJie practice is now perfectly 

well settled that, unless the judge gives a certificate, 
the person who desirt‘s to appeal must first move 
in court to discfuuge the order made in chambers 
(Bindley, M.R.).— Pearce, [1899] W. N. 114, 
C. A. 

3196. .] — Having heard the matter at 

lengtli in chambers, I declined to give a certilicate, 
that 1 did not require the case to bo rc-ai*gued 
before me in court with a view to an appeal, because 
I think the Appeal Court has a right to know the 
judge’s reasons grounds h>r making or refusing 
an application. Where either or both parties do 
not intend to accept the decision of the judge in 
chambers as final, the proper course to adopt is 
to ask at once to liave tlie summons adjourned 
into com't for argument, & tlius save the time of 
the judge in chandlers avoid the necessity for 
an argument in chambers & a second argument 
in coui’t to discharge the order so made. — 
Forrester v. Jones, [1899] W. N. 78. 

3197. Application to vary order.] — When an 

order has been made by a judge in chambers, the 
com’t has no power to alter that order unless upon 
motion, under sect. 50 of the Judicature Act, 
1873 (c. 66), to discharge the order. Where 
aU parties concerned have been represented by 
counsel in chambers the practice is for the chief 
clerk to give a certilicate, & upon that the parties 
may go dii*ect to the Court of Appeal. — A.-G. v. 
Llewellyn (1888), 58 L. T. 367. 

3198. Time for motion.] — The time of one 

year, allowed by Ord. LYllI., r. 15, for ai)pealing 
to the Court of Appeal from a linal order made in 
court will not be extended, by analogy, to the 
case of a motion to discharge a final order made 
by the chief clerk in chambers. Except by leave, 
no longer time will be allowed for moving to dis- 
charge an order made in chambers that is a linal 
order than for moving to discharge an order so 
made that is not a final order. If a longer time is 
required for moving to discliarge a linal order made 
in chambers, application should be made to enlarge 
the time. 

An order made in chambers on ” further con- 
sideration,” in an administration action, leaving 
part of the fund to be dealt with thereafter & 
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Sect. 15. — Applications to 'nuislers : Sub-sects, 2 c& 3. 

S ects. 16, 1 7, 18, 1 9 cL- 20 : Suh-secL 1.] 

reserving liberty to apply, is not a “ linal order.”— - 
Be Johnson, Manchestek & Liverpool Banking 
Co. V. Bp:ales, Johnson v. Hooley (1889), 42 
Ch. I). 505 ; 59 L. J. Cli. 99 ; 01 L. T. 100 ; 37 
W. K. 705. 

3199. .] — motion to discharge or 

vai*y a final order made in chambers must be 
brought within twenty-one days. 

Where a party moved to discharge a final order 
made in chambers after the expii'ation of twenty- 
one days, isu the judge refused to hear it because 
it was too late, qucerey whether the motion was 
made within the terms of sect. 60 of the Judica- 
tme Act, 1873 (c. 00), so as to give the party a 
right to appeal . — Be Giles, Beal & Personal 
Advance Co. v. Miciusll (1890), 43 Ch. D. 391 ; 
59 L. J. Ch. 220 ; 02 L. T. 375 ; 38 W. B. 273, 

V. A. 

3200. " — Admission of further evidence. J—On 
a motion to set aside or dischai ge an order made by 
a judge in chambers, there is no autliority, rule 
or course of practice to warrant the admission of 
further evidence . — Be Munns &; Longdbn, [1884J 

W. N. 117 ; 60 L. T. 350 ; 32 W. B. 075. 

3201. .] —Where a summons has been 

heard by a judge personally in chambers, & he 
has given his decision upon it, further evidence, 
which was not before his lordship in chambers, 
will not be received without leave ufjon a motion 
in court to discharge the order made in chambers. 
— Re Bouse, Bouse v. Trible (1889), 50 L. T. 
887. 

3202. Right of appeal.]— iie Giles, Beal & 

Personal Advance Co. v. Michell. No. 3199, ante. 

3203. Judge’s certificate as condition precedent.] 
— Be Elsom, llioMAS v. Elsom, No. 3190, ante. 

3204. .] — Be Butler’s Wharf Co., An- 

derson V. Butler’s Wharf Co., No. 3193, ante. 

3205. .] — A.-G. V. Llewellyn, No. 3197, 

ante. 

3206. .] — This is an appeal direct from 

chambei's, the judge having certified that he 
requb'ed no further argument. I'liat means no 
further argument upon points which have been 
seriously raised before him, bi the court cannot 
entertain an api)eal on other points {per Cur.). — 
Thomson v. Hughes, [1889J W. N. 212, C. A. 

8207. .j—A case having been fully argued 

in chambers an appeal from the order in chambers 
was heard, though the judge had not certified that 
lie did not requii*e further argument. — Strong v. 
Carlyle Press, [1893] 1 Ch. 208 ; 62 I.. J. Ch. 
511 ; 08 L. T. 390 ; 41 W. B. 404 ; 9 T. L. R. 
135 ; 37 Sol. Jo. 110 ; 2 B. 283, C. A. 

3208. .]— Boake V. Stevenson, No. 3191, 

ante. 

3209. .] — Forrester v. Jones, No. 3190, 

ante. 

Winding-up of companies .] — See Companies, 
Yol. X., pp. 978, Nos. 0761 et seq. 

Application for discharge of order for 

public examination .] — See Companies, Vul. X., 
p. 871, Nos. 6902-8906. 

3210. Transferred actions.] — Under the juris- 
diction in winding-up it has for some time been 
the practice, as a general rule, for the registrar 
in such cases to make such order as he t hink s lit, 
leaving the dissatisfied party to move the judge 
in comt to discharge it. In the Chancery Division, 
as wo know, the master adjourns the application 
to the judge without actually making the order. 

1 have consulted Buckley, J., & we have come to 
the conclusion that, to avoid a diversity of practice 


in the office, the practice in winding-up should be 
followed in the transferred actions (Warrington, 
j.). — Practice Note, [1906] W. N. 128. 

Time for appeals.] — See, generally, R. S. C., 
Ord. LVIIl., r. 16, Part LXXVII., Sect. 1, sub- 
scct. 2, U., post. 


Sub-sect. 3. — Powers of Masters. 

R. S. C., Ord. LV., r. 16. Each Master shall, for the purpose 
of auy proceedings directed to be taken before him, have full 
power to issue advertisements, to summon parties and witnesses, 
to administer oaths, to require the production of documents, to 
take aflidavlts and acknowledgments, other than acknowledg- 
ments by married women, and when so directed by the Judge 
to examine parties and witnesses either upon interrogatories or 
vivd voce, as tlie Judge slidll direct. 

. — j.^ 17 ^ Parties and witiiesaos summoned to 

attend before a Master shall be bound to attend in pursuance of 
the summons, and sliall he liable to process of contempt in like 
manner as parties or witnesses are liable thereto in case ot 
disobedience to any order of the Court, or in case of default in 
attendance, in pursuance of any order of the Court or of any 
writ of hub poena ad testijicandum, and all persons swearing or 
affirming before any Master sliall be liable to all such penalties, 
punishments and consequeneos for any wilful and corrupt false 
swearing or alfirming contained therein, as If the matters sworn 
or alfirmcd had been sworn and affirmed before any other person 
by law authorised to administer oaths, to take affidavits, and 
to receive affirmations. 

|.^ 17 a. Any Master shall have power 

■without any transfer of the cause or matter to take any business 
ot auy other Master unless one of the Judges to whose chambers 
any such Master may be for the time being attached shall 
otherwise direct. 

r. 18. The Court or Judge may direct any 

computation of interest, or the apportionment of any fund, to 
be certified by the Muster, and to be acted upon by the Pay- 
master-General or other peison without further order. 

piew Froceduxe List, eec Jl. S. C., Ord. XXX., r. i2A, p. 507, 
ante; R. S. Ord. XXXVIIlA., Part XCIV., jJObt.'J 

Issue of advertisements for creditors, etc.] — See 
B. 8. O., Old. LV., rr. 44, 45, 40, p. 742, post. 

Summoning of parties & witnesses — Form of 
summons.] — Sec B. 8. 0., Ord. LV., r. 24, p. 739, 
post, & Appendix L., Form No. 1, Yearly Supreme 
Court Practice. 

3211. Examination of witnesses — Before 

whom held.] — Examinations of witnesses should 
be taken before the examiners of the court, but 
where the amount at stake is trifling they may be 
taken before the chief clerk. — Luxmore v. Gordon 
(1890), 7 T. L. R. 150. 

3212. Failure of witness to attend — ^Attach- 

ment — Whether chief clerk’s summons Is “ order 
of court,” etc.] — An action was commenced 
(inter alia) to recover from the deft, certain books, 
papers, documents, & securities belonging to the 
pltf. which were retained in the possession of the 
deft. The deft, did not enter an appearance, 
nor did he deliver any defence. A chief clerk’s 
summons was subsequently issued on the part 
of the pltf. for the attendance of the deft, at the 
chambers of the judge to be examined on the 
part of the pltf. for the pm^ose of the proceedings 
directed by the judge ; & also to bring with him & 
produce all the documents in his possession relating 
to the matters in dispute in the action. The deft, 
having neglected to obey the summons, a motion 
was made for leave to issue a writ of attachment 
against him for his contempt. In support of the 
motion it was contended that, the motion being 
made under rr. 16 & 17 of Ord. LV., the deft, was 
guilty of contempt in not attending within the 
meaning of those rules, disobedience to a summons 
being equivalent to disobedience to an order of the 
court, & that the deft, was being dealt with as a 
party : — Held : it was immaterial that the deft, 
was a party to the action, inasmuch as he was 
summoned to be examined as a witness, Sc must be 



Paet LXXI. — Chambees in Chancery Division. 


739 


dealt with accordingly ; the disobedience was not 
disobedience to an order of the court ; & the 
proper course was for an order to be made, under 
r. 13 of Ord. XXXVII., before the writ of attach- 
ment was issued. 

A chief clerk’s summons for a person to attend 
for examination does not come within the words 
“ any order of the court or writ of suhpcena ad 
testificandum ” in r. 17 of Ord. LV. (Kay, J.). — 
Powell v. Nevitt (1886), 55 L. T. 728. 

3218. Vouching of accounts in chambers — 

Subpoena.] — Any party may without leave of the 
court issue a subpoena for the examination of a 
witness at any stage of an action ; but the court 
will exercise a control over this privilege to prevent 
its being oppressively used. 

In an action for the redemption of a mortgage 
the usual judgment was obtained & the deft., 
the mortgagee, proceeded to vouch his accounts in 
chambers. The pltf. subpoenaed a solicitor who 
had acted for both parties in the mortgage trans- 
actions, in order to examine liim with respect to 
tlie moneys received by him on account of both 
parties ; — Ueld : pltf. was entitled to issue the 
subpoena & U) examine the witness. — H aymond v, 
Tapson (1882), 22 Ch. D. 430 ; 48 L. T. 403 ; 31 
W. R. 394, C. A. 

As to witnesses, see, further, R. 8. C., Ord. 
XXXVII., p. 576, oMe, & Evidence, Vol. XXII., 
pp. 388, Nos. 3974 et seq. 

Certifying interest.] — See Supreme Court Funds 
Rules, 1927, rr. 13-17, Yearly Supremo Com*t 
Practice. 

Interest on debts & legacies.] — See R. S. 0., 

Ord. LV., rr. 62-04, p. 744, post. 

Apportionment of funds.] — See Supreme Court 
Funds Rules, 1927, r. 89, Yearly Supreme Court 
Practice. 

Form of certificate.] — Sec Supreme Court 

Funds Rules, 1927, r. 11, & Appendix L., Foim 20, 
Yearly Supreme Court Practice. 


Sect. 16.— ASSISTANCE OF EXPERTS. 

R. S. C., Ord. LV., r. 19. The Judge in chambers may in such 
way as he thinks lit, obtain the assistance of accountants, 
merchants, engineers, actuaries, and other scientific persons the 
better to enable any matter at once to be determined, and he 
may act upon the certificate of any such i)er 80 u. 

[New Procedure List, see Ji. S. C., Ord. XXX., r. 2 a, p. 507, 
ante ; R. S. C., Ord. XXXVIIIa., r. 8 (2) (/i). Part XCIV., 

See, generally. Evidence, Vol. XXII., pp. 508, 
Nos. 6397 et seq. 


Sect. 17.— SUMMONSES IN CHAMBERS. 

R. S. C., Ord. LV., r. 24. The summons by the Master requir- 
ing the attendance of parties, witnesses, or others, shall be in 
the Form No. 1 in Appendix L., with such variations as the 
circumstances of the case may require. 

Form of summons .] — See Appendix L., Form 1, 
Yearly Supreme Court Practice. 


Sect. 18.— PROCEEDINGS RELATING TO INFANTS. 

R. S. 0., Ord. LV., r. 25. Upon applications for the appoint- 
ment of gnardians of infants and allowance for maintenance the 
evidence shall show — 

(a) The ages of the infants ; 

(d) The nature and amount of the infants’ fortunes and 
incomes ; 

(c) What relations the infants have. 


R. S. C., Ord. LV., r. 26. Upon applications to obtain the 
sanction of the Court to infants making settlements on marriage 
under 18 dk 19 Viet. c. 43 , evidence shall bo produced to show — 

(tt) The age of the infant ; 

{b) Whetlier the infant has any parents or guardians ; 

(c) With whom or under whose care the infant Is living, and, 
if the infant has no parents or guardians, what near 
relations the infant has ; 

id) The rank and position in life of tlie infant and parents ; 

(«) What the infant's property and fortune consist of ; 

if) The ago, rank, and position in life, of the person to whom 

the infant is about to be married ; 

ig) What property, fortune, and income, such person has ; 

(A) The fitness of the proposed trustees, and their consent to 

act ; 

The propos.'ils for the settlement of the property of the Infant, 
and of the person to whom such infant is proposed to be married, 
shall be submitted to the Judge. 

r. 27. At any time during the proceedings 

at any Judge's chambers under any judgment or order, the 
Judge may, if he shall tlilnk fit, require a guardian ad litem to 
be appointed for any Infant or person of unsound mind not so 
found by Inquisition, who has been served with notice of such 
judgment or order. 

See, also. Sect. 6, p. 725, ante. 

Appointment of guardians.] — See Inb'ANTs, Vol. 
XXVIIT., pp. 286, Nos. 1396 et seq., & R. S. C., 
Ord. LV., r. 2 (12), p. 716, ante. 

Infants’ settlements.] — See Infants, Vol. 
XXVIll., pp. 214, 215, Nos. 732-756, & R. S. 0., 
Ord. LV., r. 2 (10), p. 716, ante. 

Appointment of guardian ad litem.] — See Infants, 
Vol. XXVIII., pp. 318, Nos. 1821 et seq., & R. S. C., 
Ord. XVI., rr. 18, 19, 40-44, pp. 433, 443-445, ante. 


Sect. 19.— DOCUMENTS TO BE LEFT AT 
CHAMBERS. 

R. S. C., Ord. LV., r. 28. In all cases of proceedings in 
chambers under any judgment or order, the ])arty prosecuting 
tiie same shall leave a ropy of such judgment or order at the 
Judge's chambers, and siiall certify the same to be a true copy 
ot the judgment or order as passed and entered, 

j.. 29. Wti(*nevcr any matter is adjourned 

from tlie Court to chambers, or any directions are given in 
Court to be acted upon at cliambers, whetlier upon a matter 
adjourued into Court from cliambers, or upon any other occasion, 
without an order being drawn up, a note slgnc'd by the Registrar, 
staling for what purpose such matter is adjourned to chambers, 
or the directions given, shall be procured from the Registrar 
and left at chambers. 

r. 30. A note stating the names of the 

solicitors for all the parties, and showing for which of the parties 
such solicitors are concerned, shall be left at chambers with 
every judgment or order. 

r. 31. A copy of every certificate of the 

central oflice of entry of a memorandum of service of notice of a 
judgment or order, and of every appearance entered by a person 
served with such notice to attend the proceedings, certified by 
the Bolioltor, shall be left at chambers. 

Change of solicitor — ^Filing of notice .] — See 
R. S. C., Ord. VII., r. 2, p. 310, ante. 

Service of notice of judgment — ^Administration 
of estates or execution of trusts .] — See R. S. C., 
Ord. XVI., rr. 40-42, pp. 443-445, ante. 


Sect. 20.— SUMMONSES TO PROCEED. 

Sub-sect. 1. — Orders fob Accounts or 
Inquiries. 

R. S. C., Ord. LV., r. 82. Every judgment or order directing 
accounts or inquiries to be taken or made shall be brought into 
the Judge’s chambers by the party entitled to prosecute the 
same within ten days after the same shall have been passed and 
entered, and in default thereof any other party to the cause or 
matter shall be at liberty to bring in the same, and such party 
shall have the prosecution of such judgment or order unless the 
Judge shall otherwise direct. 
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Sect. 20. — Summonses to proceed: Sub-sects. 1, 2, 3, 
4, 5c£:6. Sects. 21 <& : 22.] 

Accounts & inquiries.] — See R. S. C., Ord. LV., 
r. 3, p. 727, ante, Ord. XV., p. 396, ante. & Ord. 
XXXIII., IT. 2-8, pp. 616-620, ante. 

Party entitled to prosecute accounts, etc.] — See 
11. 8. C., Ord. LV., r. 9, p. 733, ante, & Ord. XVI., 
r. 39, p. 442, ante. 

3214. Right to have accounts brought in — Fore- 
closiu*e decree.] — ^Mortgagees for a term of a 
colliery brought an action for foreclosure, seeking 
declaration that the original mortgage deed was 
a good exercise of a power of leasing, & that the 
sums secured by a later deed were also charged 
on the term created by the first deed. They 
obtained a decree giving them the declarations 
asked, & directing the usual accounts in the case 
of mortgagees in iiossession, with directions for 
foreclosure in default of payment. A summons 
was taken out by the defts. to proceed with the 
judgment, & the chief clerk directed the pltfs. 
to bring in their accounts by a certain day, but no 
order to that effect was drawn up. The pltfs. 
afterwards having refused to bring in their accounts 
on the ground that, as they alleged, the moneys 
remaining due te them were many times more than 
the value of the mortgaged property, A that taking 
the accounts would therefore be useless, the 
tlefts. apj)lied on siunmons for an order that tlie 
pltfs. might bring them in in four days, not asking 
any alternative rehef : — Held : as pltfs. liad taken 
a foreclosure decree, the defts. were entitled to have 
the accounts brought in, but that the order should 
be prefaced with a statement that they required 
them to be brought in. 

Quccre : whether this statement would give the 
court jurisdiction as to the costs if it turned out 
that the accounts had been asked for vexatiously 
& unreasonably. Whether the court would not 
on a substantive application by the pltfs. stay the 
taking the accounts if it was satisfactorily shown 
that taking them would be usel(‘ss. — Taylor v. 
Mostyn (1883), 25 Ch. 1). 48 ; 63 L. J. Ch. 89 ; 
49 L. T. 483 ; 32 W. R. 250, C. A. 


SUB-feLCT. 2, PruCEDUICE UPON RETURN OF 

8UMMONS. 

R. S. C., Ord. LV., r. 33. Upon a copy of the judgment or 
order being lelt, a summons shall be issued to proceed with the 
accounts or inquiries directed, and upon the return of such 
summons tlic Judge, ii satisfied by proper evidence that all 
necessary parties have been served with notice of the judgment 
or order, shall thereupon give directions as to the manner In 
which each of the accounts and inquiries is to be prosecuted, 
the evidence to be adduced in support thereof, the parties who 
are to attend on the several accounts and inquiries, and the 
time ^^ithin which each proceeding is to be taken, and a day 
or days may be appointed for tlie further attendance of the 
parties, and all such directions may afterwards be varied, by 
addition thereto or otherwise, as may be found necessary. 

Service of notice of Judgment.]— R. 8. C., 
Ord. XVI., IT. 40-44, pp. 443-445, ante. 

3215. Stay of taking of accounts.] — Taylor v. 
Mostyn, Xo. 3214, ante. 

3216. .] — Order made staying until further 

order, with liberty to apply, the prosecution of 
accounts & inquiries directed by a judgment in 
the nature of a foreclosure judgment (unless the 
defts. would give security for the costs of the 
proceedings), on the ground that it was shown to 
be highly probable that the amount due to the 
pltfs. would greatly exceed the value of the 
property, & that the costs of further proceedings 
would be thrown away. — E xchange & Hop 


Warehouses, Ltd. v. Assocn. of Land 
Financiers (1886), 34 Ch. D. 196 ; 66 L. J. Oh. 4 ; 
36 W. R. 120. 


Sub-sect. 3. — Settlement of Deeds. 

R. S. C., Ord. LV., r. 34. Where by a judgment or order a 
deed is directed to be settled by the Judge In chambers in case 
the parties differ, a summons to proceed shall be Issued, and 
upon the return of the summons the party entitled to prepare 
the draft deed shall be directed to deliver a copy thereof, within 
such time as the Judge shall think fit, to the party entitled to 
object thereto, and the party so entitled to object shall be 
directed to deliver to the other party a statement in writing of 
his objections (if any) within eiglit days after the delivery of 
such copy, and the proceeding shall be adjourned until after 
the expiration of the said period of eight days. 

3217. “ In case the parties differ ” — Omission 
in certain cases — Where infant necessary party.] — 

Where the minutes of a decree directed a convey- 
ance to be settled by the master “ if the parties 
differed ” & an infant heir was a necessary party 
to the conveyance, it was held the words “ if the 
parties differed ” ouglit to be omitted. — Calvert 
V. Godfrey (1840), 2 Beav. 267 ; 48 E. R. 1183. 

3218. Where infant interested but 

not necessary party.] — The master was ordered to 
settle a conveyance. An infant was interested 
in the property but was not a necessary party 
to the conveyance : — Held : the words “ if the 
parties disagree ’’ miglit be inserted in the order. — 
RiCHAitDHON V. Ward (1848), 11 Beav. 378 ; 60 
E. R. 863. 

3219. Motion for judgment in default 

of defence — Purchaser's action for specific per- 
formance.] — This was a motion for judgment in 
default of defence in a pm'chaser’s action for specific 
performance. Tiie minutes of the proposed judg 
ment comprised a direction that the deft, (the 
vendor) should execute a proper conveyance to be 
settled by the judge “ in case the parties differ ” : — 
Held : in such cases it is better that the words 
“ in case the parties differ ” should be omitted, 
because if the other party does not come in there 
never is a difference. The insertion of the words 
in the common form, where all the parties are 
present before the court, is quite right. The 
omission of the words would not necessitate the 
expense of a refei*ence to the conveyancing counsel ; 
it is only necessary that a document should be 
initialed in chambers, & the statutory procedure 
to compel execution can then be resorted to, if 
requisite. — Baxbndale v. Lucas, [1895] W. N. 30. 

Settlement of draft deed by conveyancing counsel 
of court.] — See R. 8. 0., Ord. LI., rr. 7-13, 
p. 670, ante; R. 8. C., Ord. LXV., r. 22, Part 
LXXXVI., 8oct. 28, sub-sect. 11, post. 

3220. Appeal.] — The order of a judge settling 
the form of a conveyance is subject to appeal. — 
Pollock v. Rabbits (1882), 21 Ch. D. 466 ; 47 
L. T. 637 ; 31 W. R. 160, C. A. 

Enforcement of order directing execution of 
deed.] — See 8upremc Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 47. 


Sub-sect. 4. — Dispensing with Service of 
Notice of Judgment. 

R. S. C., Ord. LV,, r. 86. Where, upon the hearing of the 
summons to proceed, it appears to tlio Judge that by reason of 
absence, or for any otlier sufficient cause, the service of notice 
of the judgment or order upon any party cannot be made or 
ought to be dispensed with, the Judge may, if he shall think fit, 
wholly dispense with such service, or may at his discretion order 
any substituted service or notice by advertisement or otherwise 
In lieu of such service. 
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R. S. C., Ord. LV., r. 86 a. Where service of notice of a 
Judgment or order for accounts and Inquiries is dispensed with, 
the Judge in person may, if he thinks fit, order that the persons, 
as to whom service Is dispensed with, shall be bound os if served, 
and they shall be bound accordingly, except where the judgment 
or order has been obtained by fraud or non-disclosure of material 
facts. 

Substituted service.] — See, generally, R. S. C., 
Ord. X., Ord. LV., r. 15, pp. 329, 735, ante, & 
Ord. LXVII., r. 6, Part LXXXVIII., Sect. 6, post. 

3221. Notice by advertisement — Distribution of 
funds of benefit society.] — On the winding-up by 
the court of the affairs of an unregistered friendly 
society, the matter was referred to chambers 
to have a scheme drawn up for the distribution 
of the fund. Service of notice of the judgment 
ordering the winding-up was dispensed with & an 
advertisement giving notice of the judgment & of 
the proposed scheme directed to be published in 
cert-ain newspapers . — Re Lead Co.’s Workmen’s 
Fund Society, Lowes v. Smelting Down I^ead 
WITH Pit & Sea Coal (Governor & Co.), [1904] 
2 Ch. 196 ; 73 L. J. Ch. 628 ; 91 L. T. 433 ; 52 
W. H. 571 ; 20 T. L. R. 504. 

3222. Where service dispensed with — What 
parties are bound.] — Persons interested in an 
estate the subject of an administration action to 
which they have not been made parties & whoso 
rights or interests may be affected by an order 
directing accounts k. inquiries are not bound by the 
proceedings under that order- at any rate where 
they ought to be served — unless they are served 
with notice of the order or an order has been made 
appointing a member of their class to represent 
them in the action. — May v. Newton (1887), 34 
Ch. D. 347 ; 56 L. J. Ch. 313 ; 56 L. T. 140 ; 35 
W. R. 363. 

See, now, R. S. C., Ord. LV., r. 35 a, supra. 

Service out of Jurisdiction.]- See K. S. C., 
Ord. XT., r. 8a, p. 374, ante. 


Hub-sect. 5. — Nec^essity for Service on oh 
Binding of Proper Parties. 

R. S. C., Ord. LV., r. 36. If on the hearing of the summons 
to proceed it shall appear that all necessary parties are not 
parties to the action or have not been served with notice of the 
judgment or order, directions may be given for advertisement 
tor creditors, and tor leaving the accounts in chambers, but the 
adjudication on creditors’ claims and tiie accounts aie not to 
be proceeded with, and no other pro< eedlng is to be taken, 
except tor the purpose of ascertaining the parties to be served, 
antifall necessary parties sliall have been served, and are bound, 
or service shall have been dispensed with, and until direi’tions 
shall have been given as to the parties who are to attend on tlie 
proceedings 


Sub-sect. 6. — Course op Proceedings in 
Chambers. 

R. S. C., Ord. LV., r. 37. The course of proceeding in chambers 
shall ordinarily be the same as the course ot proceeding in Court 
upon motions. Copies, abstracts, or extracts of or from 
accounts, deeds, or other documents and pedigrees and concise 
statements shall, if directed, be supplied for the use of the Judge 
and his Masters, and where so directed, copies shall be handed 
over to the other parties. But no copies shall be made of deeds 
or documents where tlie originals can be brought in unless the 
Judge shall otherwise direct. 

Course ol proceeding on motions.] — See R. S. C., 
Ord. LII., rr. 1-10, pp. 672-676, ante . 


Sect. 21.— SUMMONS BOOK AND DAILY LISTS. 

R. S. C., Ord. LV., r. 38. At the time any summons Is 
obtained, an entry thereof shall be made In “ the Summons 
Book,” stating the date on which the summons is issued, the 


name of the cause or matter, and by what party, and shortly 
for what purpose such summons Is obtained, and at what time 
such summons is returnable. 

R. S. C., Ord. LV., r. 39. Lists of matters appointed for 
each day shall be made out and affixed outside the doors of the 
chambers of the respective Judges ; and. subject to any special 
direction, such matters shall be heard in the order in which they 
appear in such lists. 

r. 39 a. Matters coming before the 

Masters sliall, unless the Judge otherwise directs, when ready 
for hearing be entered in daily lists and taken in their order on 
such lists ; and every matter commenced shall be continued 
until completion, subject to such adjournments as the Master 
shall for good cause, and upon such terms as to costs or otherwise 
as he shall think fit, consider necessary. 


Sect. 22.— CLASSfflCATION OF PARTIES. 

R. S. C., Ord. LV., r. 40. Whore, upon the hearing of the 
summons to proceed, or at any time during the prosecution of 
the judgment or order it appears to the Judge, with respect to 
tile whole or any portion of the proceedings, that the interests of 
the parties can be ciassifled, he may require the parties con- 
st Ituting each or any class to be represented by the same solicitor, 
and may direct what parties may attend all or any part of th(5 
proceedings, and where tlie parties constituting any class cannot 
agree upon the solicitor to represent them, the Judge may 
nominate such solicitor for the purpose of the proceedings before 
him, and wliero any one of the parties constituting such class 
declines to authorise the solicitor so nominated to act for him, 
and insists upon being represented by a different solicitor, such 
party shall personally pay the cost of his own solicitor of and 
relating to the proceedings betore the Judge, with respect to 
which such nomination shall have been made, and all such further 
costs as shall be occasioned to any ot the fiartles by his being 
represented by a different solleitor from the solicitor so to be 
nominated. 

- r. 41. Whenever in any proci^eding before 

a Judge in chambers the same solicitor is employi'd for two or 
more parties, such Judge may at his discretion require that any 
of the Slid parties shall be represented before him by a distinct 
solidtor, and adjourn such proceedings until such party Is so 
represented. 

• r. 42. Any of the parties other tlian those 

who shall have been directed to attend may attend at their own 
expense, and upon paying the costs, if any, occasioned by such 
attendance, or, if they think fit, they may apply by summons 
lor liberty to attend at the expense of the estate, or to have the 
(ondiKt of the action either in addition to or m substitution for 
any of the parties who shall have been directed to attend. 

Y. 43. An order is to be drawn up on a 

summons to be taken out by the plaintiff or the party having 
the conduct of the action, stating the parties who shall have 
been directed to attend and such of them (If any) as shall have 
elected to attend at their own expense, and sucli order la to bo 
recited in the Master’s certificate. 

3223. Appointment of one solicitor for each 
class — Failure of members to agree as to solicitor — 
Appointment of official solicitor by court.] — Where, 
in an administration action, the paidies benedcially 
interested in the estate appeared by several 
solicitors but were unable to agree as to which 
solicitor should represent the whole class in the 
proceedings under the judgment, the court under 
Ord. LV., r. 40, appointed the official solicitor 
to the Suitors’ Fund to represent the class. — 
Re Docwra, Docwra v. Faith, [1884] W. N. 
174. 

Parties in same interest — Costs of attendance.] — 

See Executors & Administrators, Vol. XXIV., 
pp. 843, 844, Nos. 8771-8783. 

Parties having liberty to attend — Costs of attend 
ance.] — See Executors & Adminis’trators, Vol 
XXIV., p. 844, Nos. 8784, 8785. 

Who entitled to attend.] — See Executors & 
Adminis’TRATORS, Vol. XXIV., p. 784, Nos. 8152- 
8154. 

Adjudication on creditors* claim.] — See 

R. S. C., Ord. XVI., r. 47, p. 446, ayiie. 

Service of decree.] — See Executors <fe Adminis- 
trators, Vol. XXIV., p. 783, Nos. 8X44-8X45. 
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Sect. 23.~~0RDERS DIRECTING ACCOUNTS OF 
DEBTS, ETC 

Sub -SECT. 3. — Claims op Creditors and 
Other Claimants Generally. 

A. In General, 

Claims against the estate.] — See Executors 
Adahnistrators, Vol. XXIV., pp. 790-798, Nos. 
8212-8280. 

Action by creditors.] — See Executors & Ad- 
ministrators, Vol. XXIV., pp. 805-816, Nos. 
8338-8480. 

Administration of Insolvent estates.] — See 

Executors & Administrators, Vol. XXIV., 
pp. 815-823, Nos. 8481-8568. 

What creditors may prove.] — See Executors & 
Administrators, Vol. XXIV., pp. 812, 813, Nos. 
8438-8462. 

Priority of creditors.] — See Executors & Ad- 
ministrators, Vol. XXIIl., pp. 348-350, Nos. 
4148-4240. 

Executor’s right to indemnity.] — See Executors 
& Administrators, Vol. XXIV., pp. 005-010, 
Nos. 6359-0411. 

3224. Executor’s right of retainer.] — \V. by his 

will appointed D. to be one of his executors & 
trustees & gave a legacy of £2,000 (which had not 
yet been paid) to D.’s wife. She died without 
having received the legacy, & having bequeathed 
the whole of her property to her husband, whom 
she appointed to be her executor. D. died insol- 
vent without having proved his wife’s will. By 
his own will be appointed executors to whom 
administration with the will annexed of his wife’s 
estate was granted. On his death it was discovered 
that he had misappropriated £1,600, part of W.’a 
estate : — Held : the surviving trustee & executor 
of W.’s will was entitled to retain the legacy as 
against D.’e liability to make good his default. — 
Re Dacre, Whitaker v, Dacre, [1916] 1 Ch. 344 ; 
86 L. J. Ch. 274 ; 1 14 L. T. 387 ; 60 Sol. Jo. 306, 
C. A. 

.] — See, also. Executors & Adminis- 
trators, Vol. XXIII., pp. 436-441, Nos. 5056- 
5109. 

Executor’s right to prefer.] — See Executors & 
Administrators, Vol. XXIII., pp. 366-368, Nos. 
4344-4374. 

Refunding of legacies.] — See Executors & 
Administrators, Vol. XXIII., pp. 427-434, Nos. 
4982-5050. 

Legacies to debtors.] — See Executors & Ad- 
ministrators, Vol. XXIII., pp. 435-441, Nos. 
5056-5109. 

3225. Costs.] — W., the owner & occupier of a 
public-house, gave to H. & Co., brewers, a mort- 
gage to secure £1,300, & also all sums which should 
at any time be owing to them from W. “ his exors., 
administrators, or assigns ” on any account what- 
soever. W. died giving, by will, all his property 
to his wdfe for life, without any directions as to 
carrying on his business. Letters of administra- 
tion, with the will annexed, were granted to the 
widow. The widow carried on the business, & 
was supplied with beer by H. & Co., to whom she 
from time to time made payments which dis- 
charged the moneys due to them from W. at his 
decease other than the £1,300, but a balance of 
£138 was due from her to them at her decease for 
beer supplied. H. & Co. sold the property under 
a power of sale, & claimed to retain not only the 
£1,300 but the £138. The question was raised 
on summons in an action for the administration of 
W.’s estate. The chief clerk was prepared to 
make an order without costs against H. & Co. to 


pay into court the balance of purchase-money in 
their hands without deducting the £138 ; but 
H. & Co. insisted on having the case heard by the 
judge. Kay, J., held that they must pay in the 
balance without deducting the £138, ordered 
them to pay the costs of the adjournment to him 
as being m the nature of an unsuccessful appeal : — 
Held : the adjournment to the judge was not in the 
nature of an appeal, it being the right of H. & Co. 
to have the point heard by the judge personally, 
& even if they had been wrong on the merits they 
ought not to have been ordered to pay costs, for 
that a mortgagee cannot be deprived of costs merely 
because he claims bond fide something more than 
the court holds him entitled to. — Re Watts, 
Smith v. Watts (1882), 22 Ch. D. 6 ; 62 L. J. Ch. 
209 ; 48 L. T. 167 ; 31 W. R. 262, C. A. 

.] — See, also. Executors <&: Adminis- 
trators, Vol. XXIV., pp. 823, Nos. 8569 ei seq. 


R, Advertisements, 

R. S. C., Ord. LV., r. 44. Upon the hearing of a summons to 
proceed on a judgment or order directing an account of debts, 
claims or liabilities, or an enquiry for heirs, next of kin, or other 
unascertained persons, tlie Judge may direct an advertisement 
or advertisements for creditors or other claimants to be Issued. 

r. 46. Every advertisement for creditors 

shall be prepared by the party prosecuting the judgment or 
order and signed by his Solicitor, or if he has no Solicitor by the 
Master, and such signature shall be sulftcient authority to the 
printer of the London QazHte to insert the same. Every adver- 
tisement for claimants other than creditors sliall be prepared 
by the party prosecuting the judgment or order and submitted 
to the Master lor approval, and when appioved shall be signed 
by the Master, and such signature shall be sutheient authority 
to the printer of the London Gazette to inseit the same. 

r. 46. Every advertisement (Forms 2 & 3, 

Appendix L, with such variations as mav ho required) shall fix 
a time, wilhln which cadi claimant is to scud to such person as 
the Judge shall direct, to be named and described in the adver- 
tisement, the name and address of such claimant, and the full 
particulars of his claim. Notice of the time appointed for 
adjudicating on the claims shall be inserted in the advertisement, 
and at sucli appointment and at any adjournment thereof 
(subject in the case of creditors to the provisions ot Rul(‘ 54) 
every claimant shall attend personally or by his Solicitor to 
support his claim. The advertisement shall contain a direction 
that a claimant not residing in England or Wales must send 
with particulars of his claim the name and address of a person 
in England or Wales to w’hom notices to the claimant required 
by these Rules or directed by the Judge can be sent. Any such 
claimant not complying with this direction shall not be entitled 
to receive any further notice and in the case of any claimant 
complying therewitli a notice to the name and address mentioned 
by him shall be equivalent to a notice sent to the claimant 
himself. 

See Executors & Administrators, Vol. XXIII., 
pp. 330-332, Nos. 3963-3973. 


C, Time for Claims, 

R. S. C., Ord. LV., r. 47. Claimants who do not send full 
particulars of their claims to the person named and witliin the 
time fixed by the advertisement shall be excluded from the 
benefit of the judgment or order unless the Court or Judge upon 
application made by summons shall otherwise order. Any such 
order may be made upon such terms and conditions as to costs 
and otherwise as the (5ourt or Judge shall think fit. 

Debts not recoverable at law.] — See Executors 
& Administrators, Vol. XXIII., pp. 366-366, 
Nos. 4245-4343. 


D, Service of Notice of Claims, 

R. S. C., Ord. LV., r. 48. Every notice by this order required 
or by the Judge directed to bo given to or served upon claimants 
shall, unless the Judge shall otherwise direct, be deemed sulfl- 
ciently given and served if transmitted prepaid through the post 
addressed to the claimant at the address given in the claim sent 
In by him pursuant to the advertisement, or in case such claimant 
la represented by a Solicitor, to such Solicitor at the address 
given by him. 
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E, Production of Documents, 

R. S. C.. Ord. LV., r. 49. Every claimant shall, If required 
by notice In writing (Form No. 4 In Appendix L), given by such 
party as the Judge shall direct, produro all deeds and documents 
necessary to substantiate his claim before the Master at smh 
time as shall be specified in such notice. 

Appendix L, Form No. 4 .] — See Yearly Riipremo 
Ooiirfc Practice. 

F. Claimants' Affidavits, 

R. S. C., Ord. LV., r. 60. CJlalmants required to file atfidavits 
under the subsequent rules of this Oroer shall not be bound to 
take office copies, but shall forthwith give notice of filing to the 
person to whom particulars of claims arc to be sent, and puch 
erson shall take office copies and produce the sam(3 at the 
earing, unless the Judge shall otherwise direct. 


SuB'SECT. 2 . — Claims of Creditors. 

A, Examination and Verification of Claims, . 

R. S. C., Ord. LV., r. 61. Such party as the Judge shall direct 
shall examine the claims of persons claiming to be creditors 
sent in pursuant to the advertisement, and shall ascertain, so 
far as he Is able, to which of such claims the estate of the deceased 
Is justly liable, and he shall at least seven rU‘ar days before the 
time appointed for adjudication or within such other time 
as the Judge shall direct, file an affidavit (Form No. 5 in 
Appendix L) made by the executors or administrators of the 
deceased and by the person to whom claims are required by the 
advertisement to be sent (or by such person or persons .as the 
Judge shall direct) verilying lists (Forms Nos. 0, CA and 6u in 
Appendix L) — 

(1) of elflims which have been sent in pursuant to the 

advertisement ; 

(2) of claims which have been received by the executors or 

admluistrators or any of them, other than claims sent 
in pursuant to the advertisement ; 

(J) of sums of money which w'ore or may ha\e been duo and 
owing by the deceased at the time of his death and are 
or may be still due and owing and which have come to 
the knowledge of the executors or administrators or 
any of them but in respect of whicli no claim has been 
received or sent in as aforesaid. 

Such affidavit shall state to which of such claims or sums of 
money or parts thereof respectively the estate of the deceased is 
in the opinion of the deponents justly liable and their belief that 
such claims or sums of money or parts thereof respect ivelv are 
justly due and proper to be allowed and the reasons for sudi 
belief. 


D, Adjudication on Claims, 

R. S. C., Ord. LV., r. 62. "When adjudicating upon the claims 
of persons claiming to be creditors the Judge in his discretion 
may allow any ot such claims, or any part thereof respectively, 
without proof by the claimants, and may direct all or any of the 
claims not so allowed to be investigated in su<h manner as he 
may think fit, and may require any further particulars, informa- 
tion, or evidence, relating to such claims, and may require any 
claimant to attend and prove his claim, or any part thereof, and 
may adjourn the adjudication upon such claims as are not then 
allowed. 

Appendix L, Forms Nos. 5, 6, 6a, 6b.] — See 

Yearly Supreme Court Practice. 

C, Adjournment, 

R. S. C„ Ord. LV., r. 63. Where on the day appointed for 
adjudicating upon the claims of persons claiming to be creditors 
any of such claims are adjourned or remain undisposed of, 
another day for adjudicating upon such claims shall be fixed, 
and where further evidence Is to be adduced, the times for filing 
evidence In support of and In opposition to the elaims may be 
fixed, and In that case the proceedings shall be adjourned until 
the evidence Is completed. 

D, Notice of Claims Allowed or Disallowed, 

R. S. C., Ord. LV., r. 64. Notice of allowance (Form No. 7 in 
Appendix L) shall be given by such party, as the Judge shall 
direct, to every creditor whose claim or any part thereof has 
been allowed. Notice (Form No. 8 In Appendix L) shall ho 
given by such party as aforesaid to every person claiming to be 
a creditor whose claim or any part thereof shall not have been 
allowed to prove his claim or such part thereof as is not allowed, 
by a time to be named in such notice, not being less than seven 
days after such notice, and to attend .at a time to be therein 
mentioned being the time appointed for adjudicating on the 
claim ; and In case the claimant shall not comply with such 


notice, his claim, or such part thereof as aforesaid, may be 
disallowed. No person claiming to be a creditor need make any 
affidavit nor attend in support of his claim (except to produce 
his security) unless he is served with a notice requiring him to 
do so as provided by this Rule. Every person claiming to be a 
creditor shall produce the security (If any) held by him before 
the Master at such time as shall bo specified in the advertisement 
for adjudicating on the claims. 

Appendix L, Forms Nos. 7, 8 .] — See Yearly 
Siiprctne Court Practice. 

E, Costs, 

R. S. C., Ord. LV.* r. 56. A creditor who has established his 
debt in the Judge’s chambers under any judgment or order 
shall be entitled to the costs of so establishing his debt, unless 
the Judge shall otherwise direct, and the sum to he allowed for 
such costs shall bo fixed by the Judge, unless ho shall think fit 
to direct the taxation thereof, and the amount of such costs, 
or the sum allowed In re“5pcet thereof, shall be added to the debt 
so established. The Judge may disallow any costs of a claimant 
unnecessarily or improperly incurred and may order a claimant 
to pay tlie costs of any party or parties incurred in opposing 
any claim or any part of a claim whifh tlie claimant has failed 
to establish. 

See Sub-sect. 1, A., p. l\2y ante. 


F, List of A llowed Claims, 

R. S. C., Ord. LV., r. 56. A list of creditors’ claims allowed 
shall be made out and left In the Jndg('’8 chambers by such 
party as the Judge shall direct. 


G, Payment of Creditors, 

R. S. C., Ord. LV., r. 57. Where any judgment or order is 
made for payment bv the ihiymaster-Cicneral to creditors, the 
party prosecuting such judgment or order shaJl send to each 
such creditor or to his soliiitor (it any) a notice in the form 
prescribed by or under the Supreme Court Funds Buies that the 
cheques may be received from the Vaymaster-Ceneral, and such 
party slnUI, when required, produce anv documents necessary to 
enable such creditors to receive tlieir ( hcqiies. 


Rub-sect. — Claims of Persons other than 

Creditors. 

A, Affidavit Verifying Claims, 

R. S. C., Ord. LV., r. 53. In the case of claimants other than 
creditors such party as the Judge shall direct, shall, at least 
seven clear days before the time appointed for adjudication or 
within sueh lime as the Judge shall direct, file an affidavit 
(Form No. Ba in Appendix L) to be made by tlic executors or 
administrators of the deceased or by the trustees and in each 
ease by the person to whom claims are required by the advertise- 
ment to be sent (or by such persons as the Judge shall direct) 
verifying lists of the claims (Forms Noa. 8n and fi in Appendix L) 
the p.irticulars ot vdiich Imy'c come to the knowledge of the 
executors, administrators or trustees or any of them or which 
linvc been sent in pursuant to the advertisement. 

Appendix L, Forms Nos. 8b, 9.] — See Yearly 
Supreme Court Practice. 

B, Adjudication on Claims. 

R. S. 0., Ord. LV., r. 59. At the time appointed for adjudi- 
cating upon the claims of claimants other than creditors the times 
for filing evidence In support of and In opposition to the claims 
may be fixed, and in that ease the proceedings shall be adjourned 
until the evidence is completed. 


C, Service of Notice of Judgment, 

R. S. 0., Ord. LV., r. 60. 'Where a claimant other than a 
creditor has established his claim he shall, if not already a party, 
and unless the Court or a Judge shall otherwise direct, be served 
yvith notice of the ludgment or order pursuant to Order 10, 
Rule 40, and when he has been so served and has entered an 
appearance he shall unless the Court or a Judge shall otherwi.se 
direct, bo entitled as part of his costs of action (if allowed) to 
costs properly Incurred in proving Ids claim previously to his 
having entered an appearance. 

For R. S. 0., Ord. XVI., r. 40, see p. 443, ante. 
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Practice, 


Sect. 24.— INTEREST. 

R. S. C., Ord. LV., r. 62. Where a judgment or order is made 
directing an account of the debts of a deceased person, unless 
otherwise ordered, interest shall be computed on such debts as 
to such of tJiem as carry interest after the rate they respectively 
carry, and as to all others after the rate of four per cent, per 
annum from the date of the judgment or order. 

P. 03, X creditor whose debt does not 

carry Interest, who comes In and establishes the same before the 
Judge in chambers under a judgment or order of the Court or 
of the Judge in chambers, shall be entitled to interest upon his 
debt at the rate of four per cent, per annum from the date of the 
judgment or order out of any asset.s which may remain after 
satish ing the costa of the cause or matter, the debts established, 
and the interest of such debts as by law carry interest. 

— - . — . r. 64. Where a judgment or order is made 

directing an account of legacies, interest shall be computed on 
such legacies after the rate of four per cent, per annum from the 
end of one year after the testator’s death, unless otlierwise 
ordered, or unless any other time of payment or rate of interest 
is directed by t)»e will, and in that case according to the will. 

See, generally. Judgments & Orders, Vol. 
XXX., pp. ] 72-1 80, Nos. 402-488. 

Payment — Bankruptcy — Application of security 
by secured creditor.] — See Bankruptc y, Vol. IV., 
pp. 378-381, Nos. 3488-3506. 

Moneylending transactions.]— Money 

iV Moneylending, Vol. XXXV., pp. 177-201, 
Nos. 64-281. 

- Mortgages.] — See Mortgages, Vol. 

XXXV., pp. 656~()G8, Nos. 3900-4040. 

Covenant for payment of interest.] — 

See Mortgages, \^»1. XXXV., pp. 208-299, Nos. 
493 499. 

Rentcharges & annuities— Interest on 

arrears.] — See Bentcharges Annuittes, Vol. 
XXXIX., pp. 183-187, Nos. 718-770. 

Trusts — Pending conversion,] — See Equity, 

^ ol. XX., pp. 368-370, Nos. 1062-1073 ; Settle- 
ments, Vol. XL., pp. 674-677, Nos. 2101-2131 ; 
Trusts Trustees, Vol. XIJII., pp. 015-620, 
Nos. 569-598. 

Wills — Hotchpot clause — Interest on 

advances.] — See Wills, Vol. XliTV., pp. 1245- 
1217, Nos. 10,750-10,700. 

Legacies.] — See Executors & Ad- 
ministrators, Vol. XXIIT., pp. 405-416, Nos. 
17.54-1873. 

Recovery of Interest — Judgment debts.] — See 
11. S. Ord. XLII., r. 16, p. 031, ante. 

Limitation of actions.] — See Levitt ation of 

AtTioNV!, Vol. XXXIL, pp. 417-425, Nos. 945- 
1012. 

- - Proof in bankruptcy.]— Bankrui^tcy, 

Vol. IV., pp. 305-307, Nos. 2852-2875. 

Income tax on interest.] — See Income Tax, Vol. 
XXVJIl., pp. 09-73, Nos. ,308 -391. 


Where the chief clerk by his certificate has 
reserved for the consideration of the court the 
construction to be placed on certain facts proved 
before him, & found by his certificate, the court 
will look at the evidence adduced before the chief 
clerk. — Stott v . Meanock (1862), 31 L. J. Ch. 
740 ; 6 L. T. 692 ; 10 W. B. 605, L. JJ. 

3227. Waiver of questions — Indorsement of 
certificate “ without prejudice.”] — Where the chief 
clerk in distributing a fund, by consent of all the 
claimants, waives a question of title as to some of 
the claimants, the certificate should be made 
“ without prejudice.*’ — ^Waterton v . Burt (1870), 
39 L. J. Ch. 426. 

3228. Introduction of new questions — Certificate 
limited by directions in Judgment.]— The solicitor 
to the pltf. in a creditor’s action bought up debts ; 
the estate was insolvent : — Held : the question 
whether the solicitor was trustee for the creditors 
of any profit on the purchase could not be raised 
by the certificate of the chief clerk, in the absence 
of any direction on the subject in the order under 
which the certificate was made. — Re Tillett, 
Field v. Lydall (1880), 32 Ch. D. 639 ; 55 I.. J. Ch. 
841 ; 54 L. T. 604 ; 35 W. B. 6. 


SuH-SEGT. 2 . — Contents of Certificate. 

R. S. C., Ord. LV., r. 66. The certiflraie of tlic Master shall 
not, unless the eireinnstanees of the case render it necessary, 
set out the judgment or order or any documents or cvidcuiec or 
reasons, but shall refer to the judgment, or order, doeuments, 
and (‘vl<l(‘nee or parti(‘iilar paragraphs tlioreof, so that it may 
appear upon what tlie result stated In the certificate is rounded. 

3229. Reference of questions to accountant — 
Adoption of accountant’s report.] — A reference was 
made by the chief clerk in chambers io an 
accountant, who having made liis report, tlie same 
was appended to Ac declared to form part of the 
certificate of the chief clerk : — Held : such 
practice was irregular. — Hiu. v. King (1863), 
3 De G. J. Si Sm. 418 ; 1 New Bep. 341 ; 33 L. J. 
Ch. 130 ; 8 L. T. 220 ; 9 Jur. N. S. 527 ; 46 E. H. 
697, li. C. 


SuB-BEGT. 3 . — Settlement of Ceritficate. 

R. S. C., Ord. LV., r. 66a. The certificate shall, when the 
Judge shall so direct, be prepared by the solicitor of one of the 
parties, who shall obtain an appointment to settle the certificate 
and shall give notice of such appointment to the other parties. 
No summons to settle the certifleate of the Master shall hereafter 
be issued. 


Sub-sect. 4. — Form of Certificate. 


Sect. 25.— CERTIFICATES OF THE MASTER. 


Sub-sect. 1. — Directions to Master. 

R. S. C., Ord. LV., r. 66. Tlie directions to be given for or 
touching any procec'dings before the Master shall require no 
parfirular lorm, but the result of such proceedings shall be 
stated in the shape of a concise certificate to the Judge It 
shall not be necessary for tlie Judge to sign such certificate, and 
unless an order to discharge or vary the same Is made, 
the certificate shall be deemed to be approved and adopted by 
the Judge. 


3226. Reservation of questions — Power to go 
Into evidence.]— Appeals from orders made on 
claims must be prosecuted by petition of appeal, & 
net by motion. 


R. S. C., Ord. LV., r. 67. The certificate of the Master shall 
be In the Form No. 10, in Appendix L., with such variations as 
the circumstances may require, and when prepared and settled 
shall be transcribed In such form, and within such time as the 
Master shall require, and shall be signed by the Master either 
then or (if necessary) at an adjournment to bo made for the 
purpose. 

Appendix L., Form 10.] — See Yearly Supreme 
Court Practice. 

Computation of interest or apportionment of 
fund.]— B. S. 0., Ord. JW., r. 18, p. 738, 
ante. 

Certificate of result of sale.] — See B. S. C., Ord. 
LI., IT. 6, 6a, p. 070, ante, 

3230. Signature of certificate — ^Attendance of 
parties.] — No attendance is necessary by any of 
the parties on an appointment before a chief clerk 
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to sign the certificate, as such attendance for 
signature is a purely formal matter.— I ngham, 
Lawe^s Chemical Manure Co., Ltd. v. Ingham 
(1896), 74 L. T. 21. 


Sub-sect. 6. — Certification of Accounts. 

R. S. C., Ord. LV., r. 68. Where an account ia directed, the 
certificate shall state the result of such account, and not set the 
same out by way of schedule, but shall refer to the account 
verified by the affidavit flied, and aliall specify by the numbers 
attached to the items in the account which, if any, of such 
items have been disallowed or varied, and shall state what 
additions, if any, have been made by way of surcharge or other- 
wise, and where the account verified by the affidavit has been 
so altered that it is necessary to have a fair transcript of the 
account as altered, such transcript may be required to be made 
by the party prosecuting the judgment or order, and shall then 
bo referred to by the certificate. The accounts and the trans- 
scripts (if any) referred to by certificates shall be filed therewith, 
or retained in chambers and subsequently filed, as the Judge in 
chambers may direct. No copv of any such account shall be 
required to bo taken by any party. 

3231. Administration of partner’s estate — Sur- 
viving partner not interested in estate — Service of 
notice of Judgment.]— In a legatee’s action for 
administration where the testator had been 
engaged in a partnership business, application was 
made on behalf of the pltf. that distribution of the 
assets in payment of partnership debts should be 
postponed & that leave should be given to pltf. 
to serve the surviving partner with notice of the 
order under Ord. XVI., r. 40, in order that he 
might be bound by the proceedings <fc have an 
opportunity of contesting the findings. The 
court, however, refused at this stage of the pro- 
ceedings to postpone the distribution of the assets 
among joint creditors after satisfying the separate 
creditors, holding that Ord. XVI., r. 10, did not 
apply, the surviving partner not being a person 
interested in the estate . — Re FiiANCE, France v. 
(’LERKE, [1886] W. N. 167. 


Sub-sect. 6. — Taking Opinion of Judge. 

R. S. C., Ord. LV., r. 69. Any party may, before the procci^l- 
iiigs bc'forc the Master arc concluded, take the opinion of the 
• upon any inattcT arising in the course of the proceedings 
without any fresh summons for the purpose. 

3232. General rule.] — Where accounts are being 
taken in chambers before the chief clerk, either 
party has a right to have an item which has been 
found against him adjourned before the judge 
without taking out a summons for that purpose. 
Wliere a question of principle is involved in 
a particular item it may be necessary to do this. 
Ilut the ordinary practice is to wait tiU the account 
is completed, & then take the adjournment once 
for all before the judge. 

If a solicitor were to insist upon his right to take 
jiarticular items before the judge in an unreason- 
able manner, the cornet might make him pay the 
costs personally. — Upton v. Brown (1882), 20 
Oh. D. 731 ; 47 L. T. 289 ; 30 W. R. 817, C. A. 

3233. Unreasonable insistence on right — Solicitor 
insisting liable to costs.] — Upton v . Brown, No. 
3232, ante. 

3234. Effect of Judge’s direction — Whether order 
ought to be drawn up.] — On appeal from an order 
made on an application to the judge under Ord. 
LV., r. 69, no order was made, but this was to be 
without prejudice to the right of the appellants to 
raise, upon summons to vary the chief clerk’s 
certificate, after it had been made, the question 
on which the judge had given his opinion. The 
court expressed in strong terms its opinion that 

24 * 


on an application of this kind under r. 69 an order 
ought not to bo drawn up, for this higlily incon- 
venient result would follow, that the order might 
be appealed from & an appeal carried even to the 
House of Lords, & then after the certificate had 
been made the whole matter might be re-opened 
upon a summons to vary the chief clerk’s finding 
& there might be a second appeal to the House of 
Lords. On such applications the opinion of the 
judge is given for the guidance of the chief clerk 
& no formal order ought to be drawn up. — ^Practi(;e 
Note (1892), 36 Sol. Jo. 374. 

3235. Appeals — Orders made on claims.] — STOi’^r 
V, Meanock, No. 3220, ante. 


Sub-sect. 7.™ -Variation of Certificate. 

R. S. C., Ord. LV., r. 70. Every certificate, with the account s 
(if any) to be tiled therewith, shall be transmitted by the Master 
to the central office to bo there filed, and shall thenceforth be 
binding on all the parties to the proceedings unless discharged 
or varied upon application by summons to be made before the 
expiration of ciglit clear days after the filing of the certificate ; 
provided that the time for applying to discharge or vary certifi- 
cates, to be acted upon by tlie Paymaster-General without 
further order, or certificates on passing receivers' accounts, shall 
be two clear days after the filing thereof. 

r. 71. The Judge may, if the special 

cireumstances of the case require it, upon an application by 
motion or summons for the purpose, direct a certificate to bo 
discharged or varied at any time after the same has become 
binding on the parties. 

3236. Whether original certificate varied.] — 

Quaere : whether, when certificate is varied, the 
original certificate filed at the central office is not 
amended. — Fox v. Bearblock (No. 2), [1882] 
W. N. 9 ; 46 L. T. 145 ; 30 W. R. 342, C. A. 

3237. Before certificate binding — Motion to en- 
force payment of sums found due by certificate.] — 
Motion to pay money into court on a certificate 
of the chief clerk, signed & approved by the judge 
but made before the expiration of the eight days, 
refused. — Douthwaite v, Spensley (1863), 18 
Beav. 74 ; 52 E. R. 29. 

3238. .] — The chief clerk, by his 

certificate, found that a certain sum was due from 
the defts. as occupation rent. Before the certi- 
ficate had become binding on the defts. the pltfs. 
moved for leave for tlie receiver in the action to 
distrain for the rent, or that the defts. should give 
some security : — Held : the motion must stand 
over until the certificate had become binding. — 
Craven v. Ingham (1888), 58 L. T. 486. 

3239. Power of Judge to reconsider a 

previous decision in chambers.] — Upon a summons 
to vary the cerfificate of a master in respect of 
an item which the judge in chambei's has 
adjudicated upon, it is open to the judge before 
whom the summons comes, in open court, to 
reconsider & reverse the previous derision in 
chambers. — Hewlings v. Graham (1901), 70 

L. J. Ch. 508 ; 84 L. T. 497. 

3240. After certificate binding — Summons to 
extend time for varying.] — On an application upon 
the further consideration of an action for an 
extension of the time, under r. 71 of Ord. LV., 
for applying to vary a finding in a chief clerk’s 
certificate : — Held : applicant should take out 
a summons for the purpose . — Re Dove, Bousfield 
r. Dove (1884), 27 Ch. D. 687 ; 53 L. J. Ch. 
1099 ; 33 W. R. 197. 

3241. Lapse of several years — Inherent 

jurisdiction of court.]— Where the mistake in a 
certificate was not an error of the chief clerk & the 
certificate itself provided references by means of 
which any ambiguity could be explained, the cotu*t, 
acting on the mherent jurisdiction of the court 
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Sect* 26. — Certificates of the master : Sub-sect. 7. 

Sects. 26 <&: 27. Part LXXII. Sects. Id: 2: 

St^-secis. 1 cfc 2.] 

without reference to any extended jurisdiction 
under the K. S. C., decided in favour of the right 
of the petitioners to have the error rectified, even 
after a lapse of eight or more years. — Re Fisher, 
Fisher v. Robinson (1892), 9 T. L. R. 135. 

8242. Admission of fresh evidence.] — The 

court cannot, upon a summons to vary the chief 
clerk’s certificate, tak:e into consideration evi- 
dence adduced at the hearing of the action, to 
which no reference was made when the matter 
was before the chief clerk. 

When, after a summons to vary the certificate 
has been taken out, fresh evidence has been 
adduced on both sides, & the court has before it 
complete materials for the decision of the case, 
tlie matter need not be sent back to chambers for 
reconsideration, but the court can, no objection 
to such a course being raised, enter into the fresh 
evidence, & exercise its judgment upon the case. — 
Rc Miller, Chapman v. Miller (1889), 68 L. J. Ch. 
728; fiOL. T. 63d. 

3243. .] — On a summons to vary the 

registrar’s certificate the only evidence admissible 
is that used before the registrar, though the court 
has power under exceptional cii’cumstances to 
allow further evidence to be used, that power lies 
with the court alone & not with the registrar. — 
Re Wood Green &; Hornsey Steam Laundry, 
Trenchard V. Wood Green & Hornsey Steam 
Laundry, 11918] 1 Ch. 423 ; 87 L. J. Ch. 171 ; 
1 18 L. T. 601 ; 62 Sol. Jo. 349. 

3244. Reference to affldavlts referred to in 

certificate — Cross-examination on affidavits after 
certificate signed & approved by judge.] — ^After the 
certificate of the chief clerk has been signed & 
approved by the judge, no cross-examination upon 
an affidavit produced before the chief clerk during 
the proceedings in chambers will be allowed. — 
Dawkins v. Morton (1862), 6 L. T. 214 ; 10 W. R. 
339. 

3245. Where no summons to vary.] — 

Is it a matter of course that the affidavits referred 
to in the certificate can be read when there is no 
summons to vary it ? To lay down such a rule 
w ould immensely increase the expense of further 
consideration, for it would make it necessary to 
deliver briefs of the affidavits (Fry, L.J.). — Re 
Brier, Brier v. Evison (1884), 26 Ch. D. 238, 242, 
C. A. 

3246. “ Special circumstances.”]— In sup- 

j>ort of the summons, & in order to show the 

“ special circumstances ” required by this order, 
ail affidavit by the clerk of the deft.’s solicitor was 
read whereby it appeared (a) that he had attended 
before the cliief clerk on March 3, 1884, when the 
certificate was settled subject to the respective 
solicitors agreeing to the statements of capital 

income ; (b) that he had previously informed 
the pltf.’s solicitors of the deft.’s intention to apply 
to vary the certificate when filed, & had arranged 
with their clerk that they should meet to a^ee to 
the figures, & in case they did not agree tl^t an 
appointment should be obtained before the junior 
clerk ; (c) that on March 24, not having heard 
from the pltf.’s solicitors, he caUed on them, & 
then learnt for the first time that the pltf.’s clerk 
had liimself completed the draft certificate by 
lilhng up the blanks, & without further com- 
munication with him had filed the certificate on 
March 11 ; (d) that on the same day the deponent 
had taken out a summons to vary, which was, 
however, out of time : — Held : the special cir- 


cumstances were sufficiently shown & the summons 
should be allowed to be heard on the merits. — Re 
Martin, Dier v. Martin, [1884] W. N. 112. 

3247. .] — ^A company being indebted, 

in respect of an overdraft, to its bankers, L., one 
of its directors, gave the bankers security on his 
own property for the overdraft (£3,000), & the 
company in July, 1914, gave L. an agreement 
that in the event of (a) the bankers pressing the 
company for the overdraft or (6) the bankers 
calling on L. to redeem the property charged by 
him, the company would give L. a debenture 
containing a floating charge on its assets to secure 
£3,000 & interest, & this agreement was registered 
under sect. 93 of the Companies (Consolidation) 
Act, 1908. One of the events having happened 
within three months of the commencement of the 
winding-up of the company, the company on 
Feb. 1, 1916, gave L. a debenture for £3,000 & 
interest, stating that it was given under the 
agreement & containing the floating charge therein 
referred to. This was also registered imder 
sect. 93. On Feb. 23, 1915, the company passed 
an extraordinary resolution for volunt^y winding- 
up. L. having died, his executors on Feb. 12, 
1915, commenced an action against the company 
for realisation of the assets comprised in two 
debentures for £3,000 & £1,000 (both cash) given 
to L. in 1912 & 1913 (the validity of which was not 
disputed) & the debenture of Feb. 1, 1916, & on 
Feb. 19 a motion for a receiver was by consent of 
tlie pltfs. & the company treated as the trial, & 
judgment was given omitting any declaration of 
charge, but directing accounts & inquiries, in 
answer to which the master found that there was 
owing to the pltfs. on the three debentures the 
sum of £7,000 & interest. After the master’s 
certificate had become binding the liquidator in 
the wdnding-up took out a summons asking tliat 
the certificate might be varied by disallowing the 
£3,000 & interest under the debenture of 
Feb. 1, 1916 : — Held : there were special circum- 
stances within Ord. LV., r. 71, entitling the 
liquidator to have his summons heard. — Re Love 
(Gregory) & Co., Francis v. Love (Gregory) & 
Co., [1916] 1 Ch. 203, 204 ; 85 L. J. Ch. 281 ; 
114 L. T. 395 ; [1910] H. B. R. 42 ; sub nom. 
Re Love (Gregory) & Co., Ltd., Love v. Love 
(Gregory) & Co., Ltd., 32 T. L. R. 210 ; 60 
Sol. Jo. 221. 

8248. Secured creditor allowed to 

come in after withdrawing.] — E. McMurdo died in 
1889 insolvent, & an order was made for the 
administration of his estate. A creditor for 
£47,000 held as security (inter alia) shares & 
debentures of the Delagoa Bay Railway. The 
railway was seized by the Portuguese Government, 
& an arbitration tribunal was appointed in 1891. 
The creditor decUned to prove for his debt, & 
stated that he preferred to rely on his securities. 
In 1893 the chief clerk filed his certificates, in 
which the creditor’s claim was entered as dis- 
allowed. In 1900 the award was made, & resulted 
in the creditor only receiving £1,448 in respect of 
his shares & debentures. In Jan. 1902, he took 
out a summons to vary the certificate by allowing 
his claim, & for libertv to prove for his debt : — 
Held: inasmuch as the creditor’s debt had not 
been adjudicated upon, the disallowance of it in 
the certificate was not a fatal objection ; if it was 
necessary to show special circumstances he had 
done so ; the certificate need not be varied ; So 
the creditor must be allowed upon terms to come 
in & prove. — Re McMurdo, Penfieid v. 
McMurdo, [1902] 2 Oh. 684 ; 71 L. J. Oh. 691 ; 
86 L. T. 814 ; 60 W. R. 644, 0. A. 
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Filing certificate .] — See R. S. 0., Ord. LXI., 
r. 31, Part LXXXT., Sect. 23, poet. 

Correction of clerical errors, etc. — Slip rule.] — 

See Part XXIV., Sect. 2, ante. 


Sect. 20.^FXJRTHER CONSIDERATION IN 
CHAMBERS. 

R. S. C., Ord. LV., r. 72. Where any matter originating in 
chambers shall, at the original or any subsequent hearing, have 
been adjourned for further consideration in chambers, such 
matter may, after the expiration of eight days and within 
fourteen days from the fifing of the Master’s certificate, be 
brought on for further consideration by a summons, to be taken 
out by the partv having the conduct of the matter, and after 
the expiration of such fourteen days by a summons, to be taken 
out by any other party. Such summons shall be In the form 
following : 

“ That this matter, the further consideration whereof was 
adjourned by the order of the day of 

18 , may be further considered,” and shall be served six clear 

days before the return. Provided that this B,ule shall not 
apply to any matter, the further consideration whereof shall, 
at the original or any subsequent hearing, have been adjourned 
into Court. 

Debenture-holders’ actions.]— Sect. 11, sub- 
sect. 2, p. 727, ante. 


Sect. 27.— DRAWING UP AND ENTERING OF 
ORDERS. 

R. S. C., Ord. LV., r. 73. Notes shall be kept of all proceed- 
ings in the Judges’ chambers with proper dates, so that all such 
proceedings in each cause or matter may appear consecutively, 
and in chronological order, with a short statement of the 
questions or points decided or ruled at every hearing. 

r. 74. Orders made in chambers to be 

acted on by the Paymaster-General sliall, unless the Judge 
otherwise directs, be drawn up by the Kegistrar ; but every 
other order made in chambers shall, unless the Judge otherwise 
directs be drawn up by the Master to whom according to the 
distribution of business the cause or matter in which such order 
is made belongs ; and all orders drawn up by the Registrars 
shall be entered in the same manner as orders made m open 
Court. 

r. 74 a. In the case of orders to be drawn 

up by the Masters as in the last preceding Rule mentioned, an 
order signed by a Master, or a note or memorandum indorsed 
on the summons upon which any such order is made and signed 
or initialled by a Master, shall be sufficient evidence of the order 
having been made. 

r. 75. The Forms Nos. 11 to 24 in 

Appendix L. shall be used for the respective purposes therein 
mentioned, with such variations as circumstances may require. 


See, also, R. S. C., Ord. LII., rr. 13, 14, pp. 670, 
678, ante, & R. S. C., Ord. LXII., r. 2, Part 
LXXXIII., Sect. 3, poet. 

Drawing up of orders — Orders to add or strike out 
parties.]— /8ee R. 8. C., Ord. XVI., r. 12, p. 431, ante, 

Rehearing before order drawn up.] — See 

Part LXXVII., Sect. 2, sub-sect. 2, poet, 

3249. Entry of orders — Effect of entry.] — ^An 
order made by a master in chambers is not com- 
plete & binding on the parties until it is passed 
& entered. Although the settled practice in 
chambers is that an adjournment of a summons to 
be heard by the judge will not be granted unless 
an application is made to the master, at the time 
when the summons is heard by him, either for an 
adjournment or for time to consider whether an 
adjournment shall be asked for, yet the master 
or the judge has jurisdiction at any time before 
the master’s order becomes iinally binding on the 
parties by being passed & entered to adjourn the 
summons to be heard by the judge. 

In a creditors’ action to administer an intestate’s 
estate the usual judgment had been pronounced 
directing, amongst other things, a sale of the real 
estate in case the personal estate should be 
insufficient for the payment of the debts. A 
conditional contract had been entered into for 
the sale of the real estate, which on a sununons 
taken out by the pltf. had been confirmed by the 
master in chambers, but the order had not been 
passed & entered. On applications by creditors 
for liberty to attend the proceedings under the 
administration judgment on the ground that the 
sale was at an undervalue, & by the purchaser that 
the order confirming the sale might be forthwith 
passed & entered & the sale carried into effect : — 
Held : that, the master’s order not having been 
passed & entered the matter was still open, & 
the proper course was to treat the summons to 
confirm the sale as adjourned to the judge. — Re 
Thomas, Bartley v, Thomas, [1911] 2 Ch. 389; 
105 L. T. 69. 

3250. Enforcement before entry.] — ^An 

order made by the chief clerk in chambers cannot 
be enforced by writ of attachment until after 
entry. — Ballard v, Tomlinson (1883), 62 L. J, Ch. 
656 ; 48 L. T. 616 ; 31 W. R. 563. 

Forms.] — See Appendix L., Forms 11-24, Yearly 
Supreme Court Practice. 

Applications to masters.] — See Sect. 15, ante. 


Part LXXII. — Guardianship of Infants Acts. 


Sect. 1.— IN GENERAL— INTERPRETATION. 

R. S. C., Ord. LVa., r. 1. In this Order ” the Act of 1886 ” 
means the Guardianship of Infants Act, 1880, and ” the Act of 
1026 ” means the Guardianship of Infants Act, 1025. 

See, generally. Infants, Vol. XXVIII., pp. 282 
et eeq. 


Sect. 2.— SUMMONS. 

Sub-sect. 1. — Disposal of Application by. 

R. S. C., Ord. LVa., r. 2. Any application imder either the 
Act of 1886 or the Act of 1926 may be disposed of in Chambers 
by a Judge of the Chancery Division and may be made as 
follows : — 

(a) where there is pending any action or other proceeding by 
reason whereof the infant is a ward of Court, then by a 


summons in such action or proceeding, and in the 
matter of the infant ; 

(d) where there is not pending any such action or other 
proceeding as aforesaid, then by an originating 
summons in the matter of the infant. 


Sub-sect. 2. — Who may Take Out. 

R, S. C., Ord. LVa., r, 3. A summons under Rule 2 of this 
Order may be taken out by the infant (by a next friend) or by 
any other person interested in the relief sought and shall be 
served on the infant (if not the applicant) and on any other 
person appearing to be Interested in or affected by the relief 
sought provided that the Judge may dispense with service on 
any person (Including the infant) or may direct that service 
shall be effected on any person not originally served. 

Legal proceedings on behalf of Sc against Infants.] 

— See Infants, Vol. XXVIII., pp. 296 et eeq, ; 
R. S. C., Ord. XVI., r. 16, p. 433, anie. 
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Sect, 2. — Summons: Sub-sect, 2, Sect, 3 : Sub-sects, 
1, 2, 3 1. Part LXXI II, Sect, 1 ; Suh-aecie. 

1, 2, 3, 4, 5, 6, 7, 8, 9, 10 & 11. Sect, 2 : Sub- 
sects, 1, 2. 3. 4, 5, G, 7 <t- 8.] 

Care & custody.] — I nfants, Vol. XXVIII., 
pp. 256, Nos. 1118 et sea, 

Illegitimate children.] — See Bastardy, 

Vol. III., pp. 381, Nos. 198 et seq. 


Spxt. 3.— removal and APPEALS. 

Sub-sect. 1. — In General. 

R. S. C., Ord. LVa., r. 4. All matters relatiiiR to removals or 
appeals from county courts or courts of summary jurisdiction 
in respect of which jmrisdiction is given to the High Court by 
cither the Act of 1880 or the Act of 1925 shall be transacted and 
disposed of in Court or in Chanjbers by or under the direction 
of any Judge of the Chancery Division (in tills Order called the 
Judge) named for that purpose by the Lord Chancellor. 


SuB-SEc*T. 2 . — Removal from County Court. 

R. S. C., Ord. LVa., r. 6. Upon any application under section 
ten of the Act of 1886 for an order of removal from a county 
court to the High Court it shall not (unless otherwise ordered) 
be necessary to serve the originating summons upon any person. 
When the Judge upon hearing the summons shall (on such 
terms as to costs as he may think proper) have ordered the 
application to be removed to the High Court, the application 
sliall be proceeded vlth before such Judge; and the applicant 


shall serve a copy of the order upon the registrar of the County 
Court, who shall forthwith transmit all documents (if any) In 
the matter filed or lodged in the county court to such officer as 
the Judge may direct. 


Sub-sect. 3. — Rules as to Appeals. 

R. S. C., Ord. LVa., r. 6. (1) Subject to the Rules of this 

Order, Rules 7, 8. 10, 11, 12, 16, and 17 of Order LIX. shall 
apply to appeals to the Chancery Division of the High Court 
from county courts and courts of summary jurisdiction under 
either the Act of 1886 or the Act of 1925, the words '* the 
Chancery Registrars’ Office ” being deemed to be substituted 
for the words “ Crown Office Department of the Central Office ” 
in Rule 11. 

(2) The appeal shall not operate as a stay of proceedings 
under the decision appealed from unless the county court or the 
court of summary jurisdiction shall so order. 

R. S. C., Ord. LIX,]— Part LXXVIII., post. 


Sub-sect. 4. — (Custody of Infant Pending 
Appeal. 

R. S. C., Ord. LVa., r. 7. The Judge may after an appeal has 
been entered make such orders, cither ex parte or otherwise, 
with regard to the custody or maintenance of the infant pending 
the appeal and otherwise as he may think proiier. 

See R. S. C., Ord. LV., rr. 2 (12), 25-27, Part 
LXXI., ant£; Infants, Vol. XXVIII., pp. 216, 
256, Nos. 756 ct seq.^ 1118 et seq. 


Part LXXI II. — Appeals and Proceedings 

Acts. 


under Particular 


8ect. 1.— national health INSURANCE 
ACT, 1924. 

Sub-sect. 1. — Appeal from Minister. 

R. S. C., Ord. LVb., r. 1. An appeal under section 89 of the 
National Health Insurance Act, 1924, from a decision of the 
Minister of Health shall be instituted in the King’s Bench 
Division of the High Court of Justice by originating notice of 
motion. 

Employed contributors.] — See Work A Labour, 
Vol. XLIV., pp. 1308, Nos. 140 ei seq. 


Sub-sect. 2. — Notice to Minister Requiring 
Statement of Case. 

R. S. C., Ord. LVb., r. 2. Any person who is agpieved by, 
and is desirous of appealing against, a decision of the Minister 
of Health may, within 21 days from the date of the decision, or 
)^ithin such further time as the Minister may allow, by notice 
in writing addressed to the Minister, stating the grounds of his 
appeal, require the Minister to state a case setting forth the 
facts on which his decision was based, and his decision thereon, 
and the Minister shall, as soon as may be, state the case and 
send it by registered post to the person aggrieved. A case 
stated by the Minister shall be signed by him or by such iierson 
as ho may authorise in that behau. 


twenty-one days before tl»e time fixed by the notice for making 
the motion be served upon the Minister and, together with a 
copy of the case, upon every party to, or person served with 
notice of the proceedings before the Minister. The notice of 
motion shall be in the form No. 18 b set out in Part II. of 
Appendix B., and shall state the grounds of the appeal. The 
case shall be entered in a list to be kept at the Crown Office for 
that purpose. 

Appendix B., Form No. 18b.] — See Yearly 
Supreme Court Practice. 


Sub-sect. 4. — Reference by Minister to 
High Court. 

R. S. C., Ord. LV.B, r. 4. Proceedings on a reference of a 
question under proviso (ili) to section 89 (1) of the National 
Health Insurance Act, 1924, by the Minister of Health to the 
High Court for decision shall be Instituted in the King’s Bench 
Division by ori^nating notice of motion in the form No. 18c 
set out In Part II. of Appendix B. The notice of motion shall 
be filed In the Crown Office at the Royal Courts of Justice and 
shall be entered in the list referred to in the last paragraph. 

Appendix B., Form No. 18c.] — See Yearly 
Supreme Court Practice. 


Sub-sect. 3. — Notice of Motion, Filing, 
Service, etc. 


Sub-sect. 5. — Statement of Question 
Referred by Minister to Court. 


V originating notice of motion shall 

be filed in the Crown Office at the Royal Courts of Justice within 
21 days of the despatch of the case, or within such further time 
as the Court may allow, and the notice of motion shall at least 


R. S. C., Ord. LVb., r. 6. The Minister shall state the question 
referred by him to the Court, together with the facts relating 
thereto in a case stated and signed In the same manner as on an 
appeal. 
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Sub-sect. 6. — Service op Notice op Motion, 
BTC., BY Minister. 

R. S. C., Ord. LVB.. r. 6. The Minister shall serve the notice 
of motion, together with a copy of the case, upon the person or 
one of the persons as between whom and the Minister the 
question has arisen, at least 21 days before the time fixed by the 
notice for making the motion. 


Sub-sect. 7. — Power of Court to Amend 
Case. 

R. S. C., Ord. LVb., r. 7. Upon the hearing of an appeal or 
reference the Court shall have power If it thinks fit to amend 
the case or to order the case to be sent back to the Minister for 
amendment or to receive further evidence. 

Amendment, generally, see Pleading, p. 92, ante. 


Sub-sect. 8. — Power op Court to Draw 
Inferences op Pact. 

]R. S. C., Ord. LVb.. r. 8. The Court in all cases of apiieals or 
references shall have power to draw inferences of fact from the 
facts set forth in the case, and shall determine all questions 
arising thereon, and In all cases of appeals shall have power to 
reserve, affirm, or amend the decision appealed against or to 
make such other order as It may think fit, Including any order 
as to costa. 


Sub-sect. 9. — Certificate of Court. 

R. S. C., Ord. LVb., r. 9. The decision of the Court on an 
appeal or a reference shall be embodied in a certificate to be 
signed by the Judge at the hearing and th(3 original thereof shall 
be filed in the Crown Office and a copy thereof sent by the 
Crown Office to the Minister of Health and to the parties 
appearing at the hearing of the appeal or reference respectively. 


Sub-sect. 10. — Application of Ordinary Prac- 
tice AND Rules of King’s Bench Division. 

R. S. C., Ord. LVb., r. 10. The ordinary practice and rules of 
the King’s Bench Division shall in so far as the same are applic- 
able and are not inconsistent with this Part of this Order apply 
to proceedings under this Part of tliis Order. 


Sub-sect. 11. — Rights Vested in Crown by 
Virtue op Royal Prerogative. 

R. S. C., Ord. LVb., r. 11. Notlilng in this Part of tills Order 
shall be construed to affect any rlglit vested in the Crown by 
virtue of the Royal Prerogative. 

As to the Royal Prerogative, generally, see 
Constitutional Law, Vol. XI., pp. 502 et seq. 


Sect. 2. —UNEMPLOYMENT INSURANCE ACT, 1920. 

Sub-sect. 1. — Interpretation. 

R. S. C., Ord. LVb., r, 38. In this Part of this Order “ the 
Act ” means " The Unemployment Insurance Act, 1920,” and 
the ” Minister” means the ” Minister of Labour.” 


Sub-sect. 2. — Appeal from Minister. 

R. S. 0., Ord. LVB., r. 12. Every appeal under proviso (1) of 
sub-section (1) of section 10 of the Act from a decision of the 
Minister shall be by way of notice oi motion to a single Judge 


of the King’s Bench Division of the High Court nominated by 
the Lord Chancellor (hereinafter referred to as “the Judge”), 
and may be brought on questions of law, or of fact, or of mixed 
law and fact. 

To what employments insurance applicable.] — 

See Work & Labour, Vol. XLIV., pp. 1304, Nos. 
79 et seq. 


Sub -SECT. 3. — Notice of Motion. 

R. S. C., Ord. LVb., r. 13. The notice of motion shall be In 
the form No, 18 d set out In Part IT. of Appendix B., and sliall 
state the grounds of appeal, and the day named in the notice 
for the hearing of the motion shall not bo less than 21 days 
after tiic service of the notice. 

Appendix B., Form No. 18d.] — See Yearly 
Supreme Court Practice. 


Sub-sect. 4. — Time for Bringing Appeal. 

R. S. C., Ord. LVb., r. 14. Any appeal from a decision of the 
Minister sliall be brought within 21 days of the date on which 
notice of the d(*elsion is given by the Minister to the party 
desirous of appealing. 


Sub-sect. 5. — Service of Notice op Motion. 

R. S. C., Ord. LVb., r. 15. The notice of motion shall be served 
upon all parties to the decision and upon the Minister, and 
within four days after the service thereof a copy ol the notice 
shall be filed in the Crown Olflee. 


Sub-sect. 6. — Intervention of Party not 
Served. 

R. S. C., Ord. LVb., r. 16. Wliere an appeal has been brought 
against a decision of the Minister any person (other than a person 
served with the notice of appeal) who claims to bo affected by 
the decision may apply to the Judge for leave to intervene in 
tlie appeal and upon such application the Judge may make 
such order as he thinks fit. If leave is given to any person to 
intervene that person shall from the time at wldch such leave is 
given be deemed to be a party to the appeal, but shall not be 
entitled to require or receive any notice or other document 
served or required by tills Part of this Order to be served before 
lie became a party unless the Judge otherwise directs. 


Sub-sect. 7. — Amendment by Judge. 

R. S. C., Ord. LVb., r. 17. In any proceedings under this 
Part of this Order, the Judge may make any amendment 
necessary to enable him to decide the substantial and real 
question sought to be raised by the appeal. 

Amendment, generally, see Pleading, pp. 92 
et seq., ante. 


Sub-sect. 8. — Evidence on Appeal. 

R. S. C., Ord. LVb., r. 18. The evidence on the appeal may be 
given either by affidavit or vivd voce or partly by one way and 
partly by the other. Provided that If any party intends to 
rely on any evidence by affidavit they or he shall ten days at 
least before the heariim deliver or send by post to the other 
party a copy of any affidavit intended to be used or In default 
shall not be allowed to use the same except by special leave of 
the Judge. 
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Practice. 


Sect, 2, — Unemployment Insurance Act, 1920 ; Svib~ 
sects, 9, 10, 11, 12, 13, 14, 15, 16 17, A,, B., 

C., D., E., F,, G, d: H, ; suh-secis, 18 & 19. 
Sect, 3 : Sub-sects. 1,2, 3, 4, 5, 6 dc 7.] 

Sub-sect. 9. — Cross-examination op 
Deponent. 

R. S. C., Ord. LVb., r. 19. Any party may within four days 
after receipt of a copy of any affidavit intended to be used as 
in Rule 18 mentioned give to the other party a notice requiring 
the deponent to be produced at the hearing for cross-examination 
and, unless the deponent is so produced, ids affidavit sliall not 
be used unless by special leave of the Judge. 

Cross-examination, generally, see Evidence, 
Vol. XXII., pp. 459 et seq. 


Sub-sect. 10. — Notice to Produce 
Documents. 

R. S. C., Ord. LVb., r. 20. Any party may give notice to any 
other to produce any document or documents at the hearing of 
the appeal. Any party may give to any other notice to admit 
facts or documents. 

See, also, R. S. C., Ord. XXXI., rr. 15, 16, 
p. 513, ante; Discovery, Vol. XVIII., p. 117, Nos. 
676-678. 


Sub-sect. 11. — Certificate of Judge. 

R. S. C„ Ord. LVb., r. 21. The decision of the Judge shall be 
embodied in a certlfloate to be signed by the Judge at or after 
tlie hearing of the appeal and the original thereof shall be filed 
in the Crown Office and a copy thereof sent by the Crown Office 
to the Minister and to tlie parties respectively. 


Sub-sect. 12. — Costs of Proceedings. 

R. S. C., Ord. LVb., r. 22. No costa of any proceedings shall 
be allowed to either party unless the Judge shall in any case by 
special order allow such costs. 

Costs, generally, see Part LXXXVI., post. 


Sub-sect. 13. — Extension op Time. 

R. S. C., Ord. LVb., r. 23. Any of the times limited by this 
Part of this Order may be extended or reduced by the Judge. 

Time, generally, see Time, Vol. XLII., pp. 928 
et seq, ; R. S. C., Ord. LXIV.,Part L,XXXY„post, 


Sub-sect. 14. — Application of Ordinary Prac- 
tice and Rules of King’s Bench Division. 

C., Ord. LVb., r. 24. The ordinary practice and rules of 
the King’s Bench Division (except the practice as to interro- 
gatories but including the practice as to amendments, discovery. 
Inspection of documents or property, examination of ^tnesses 
in and out of Court, compelling attendance of witnesses, evidence, 
postponing the hearing and service of proceedings) shall in so 
far ^ the same are not inconsistent with this Part of this Order 
apply to proceedings under this Part of this Order. 


R. S. C., Ord. LVb., r. 85. Service of any document required 
by this Part of this Order to be served on the Minister shall be 
effected by serving the document In question upon the Solicitor 
to the Ministry of Labour at 8, Richmond Terrace, Whitehall, 
London. 

Service of writ of summons, see Part XI., ante. 


Sub-sect. 16. — Interlocutory Application. 

R. S. C., Ord. LVb., r. 26. Any Interlocutory applications 
authorised by this Part of this Order or which may be necessary 
In the course of the proceedings may be made by summons 
intituled in the same manner as the notice of motion In the 
form No. 18i) in Part II. of Appendix B. to a Master of the 
King’s Bench Division whose decision shall be subject to an 
appeal to the Judge. 

Appendix B., Form No. 18d.] — See Yearly 
Supreme Pourt Practice. 


Sub-sect. 17. — Reference to Court by 
Minister. 

A , Reference by Way of Issue — Parties to the Issue, 

R. S. C., Ord. LVb., r. 27. Any question referred by the 
Minister under proviso (11) of sub-section (1) of section 10 of tlie 
Act shall be so referred by way of an Issue in the form No. 15 a 
set out in Part 11. of Appendix B., and upon any such reference 
the Twrsons in respect of whom the question for the decision of 
the Minister has arisen shall be deemed to be the parties to 
the issue. 

Appendix B., Form No. 15a.] — See Yearly 
Supreme Court Practice. 

B, Intervention of Party Interested, 

R. S. C., Ord. LVb., r. 28. Upon any reference under the last 
preceding Rule a person (not originally a party to the issue) 
claiming to be inter(‘sted in or affected by the question referred 
by the Minister may apply for leave to intervene in the 
reference in the same manner as a person may apply to intervene 
in an appeal. 

C, Application of Provisions as to Appeals, 

R. S. C., Ord. LVb., r. 29. All the provisions of tills Part of 
this Order with reference to appeals shall apply, in so far as they 
are not inconsistent, to references in the same manner as they 
apply to appeals. 


D, Preparation of Issue by Minister, 

R. S. C., Ord. LVb., r. 30. The Issue shall be prepared by the 
Minister and a draft of the same shall be delivered or sent by 
post to the parties, who shall return the same approved or with 
any suggested alterations within fourteen days after the same 
shall have been delivered to him or sought in the ordinary 
course of post to have been received by him. If the draft issue 
is not returned by any party within such fourteen days the same 
shall at the expiration of that time be deemed to have been 
approved by that party. If the party suggests any alteration 
in the form of the issue to which the Minister does not agree 
the form shall be settled by one of the Masters of the King’s 
Bench Division on an application for that purpose. 


E, Delivery of Particulars to Parties by Minister, 

R. S. C., Ord. LVb., r. 81. Within fourteen days after the 
issue is approved or settled the Minister shall deliver or send 
by post to the parties particulars in writing In a concise form of 
the facts and grounds on which he intends to rely at the hearing 
of the issue. 

Particulars, generally, see Pleading, pp. 184 
et seq,, ante. 


Sub-sect, 15. — Service of Documents. 


jP. Delivery of Particulars by Parties to Minister, 


9 *' -All documents which by this Pa 

of thlt« Order are required to be served upon any party she 
also be served upon the Minister. 


R. S. 0., Ord. LVb., t, 82. Within fourteen days after the 
receipt of the particulars referred to in Rule 31 every party 
shall deliver or send by post to the Minister particulars in 
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writing In a concise form of the facts and grounds on which 
that party Intends to rely at the hearing of the Issue. In default 
thereof the party shall be deemed to admit the facts and grounds 
alleged in the Minister’s particulars. 

Particulars, generally, eee Pleading, pp. 184 
et aeq.i ante. 

O. Setting Down Issue for Hearing. 

R. S. C., Ord. LVB., r. 83. Within 21 days after the delivery 
or posting of the particulars referred to in Rule 31 the Minister 
shwl set down the issue for hearing in the Crown Office at the 
Royal Courts of Justice In a list to be kept for that purpose and 
shall forthwith deliver or send by post to the parties notice that 
he has so entered the same. 

H. Power of Judge to Draw Inferences from 
Pacts. 

R, S. C., Ord. LVb., r. 34. Upon the hearing of a reference 
the Judge shall have power to draw inferences from the facta 
set forth in the issue and In the particulnra and sfiali determine 
all questions arising thereon. 


SuB-SEiT. 18 . — Application to .Iudge or 
Master by Summons. 

R. S. C., Ord. LVB.. r. 36. Any application to the Judge or a 
Master under this Pnit of tliis Order shall be by summons 


SUB-HECT. 19. — PlGHTS VESTED IN CrOWN BY 

Virtue op Royal Prrrooativp:. 

R. S. C., Ord. LVb., r. 37. Nothing m this Part of this Order 
shall be construed to affed any rigid vested in the Crown by 
virtue of the Royal Prerogative. 

As to the Royal Prerogative generally, see 
Constitutional Law, Vol. XL, pp. 502 et seg. 


Sect. 3.— INDEMNITY ACT, 1920. 

Sub-sect. 1. — Interpretation. 

R. S. C., Ord. LVb., r. 48. In this Part of this Order the 
expression " the Tribunal ” means the Tribunal referred to 
in sub-sections (4) and (5) of section 2 of the Iiulemmtv Act, 
1920. 


Sub-sect. 2. — Appeal from Tribunal by 
WAY OF Notice op Motion. 

R. S. C.. Ord. LVb., r. 39. Every appeal to the Court of Appeal 
from any direction or determination of the Tribunal under 

E roviso (1) of section 2 (1) of the Indemnity Act, 1920, shall be 
rought by way of notice of motion. 

See Constitutional Law, Vol. XI., pp. 650, 
661, Nos. 626, 631 ; Carriers, Vol. VIII., p. 45, 
No. 269; Prize Law, Vol. XXXVII., p. 679, 
No. 1014; Shipping, Vol. XLI., pp. 988, 989, 
Nos. 8740-8745 ; Supp. 

Appeals to Coui*t of Appeal, see Part LXXVII., 
post. 

8261. Costs — Stay of proceedings.] — On July 27, 
1920, the pltfs. commenced an action to restrain 
the defts. n'om committing a nuisance & obstruc- 
tion to a public highway by reason of the erection 
of a jetty for use in the river Swale. The defts. 
had erected the work complained of under the 
authority of the Admiralty & in good faith & for 
the defence of the realm, & had obtained a certi- 
oate from two Commissioners of the Admiralty 


which was sufficient evidence, imder the Indemnity 
Act, 1920, s. 1 (3), of the authority for executing 
the work. The action came within sect. 1 (1) of 
the Act, which was passed on Aug. 16, 1920, & 
enacted that any such proceeding should be dis- 
charged & made void. Upon a summons by the 
defts. to stay the proceedings & for their costs of 
action against the pltfs.: — Held: sect. 1 (1) of 
the Act contemplated that some order discharging 
<fc making void the proceedings would be necessary, 
& the court had jurisdiction to make an order 
awarding the defts. their costs of action down 
to & including the order. — A.-G. v. Cotton 
Powder Co., Ltd., [1921] 2 Ch. 305 ; 90 L, J. Ch. 
403; 125 L. T. 759; 65 Sol. Jo. 714. 

.] — See^ generally i R. S. C., Ord. liXV., 

Part liXXXVI., post. 


Sub-sect. 3. — Form and Contents of 
Notice of Motion. 

R. S. C., Ord. LVb., r. 40. The notice of motion shall bo In the 
f«)im No. 18e sot out in Part ll. of Appendix B , and shaU state 
Ihc point or points of law by the direction or determination on 
whhh the appellant feels aggrieved and the day named in the 
notice for the nearing ol the motion sliall be not less than 21 days 
afl or the service of the notice. 

Appendix B., Form No. 18e.] — See Yearly 
Supreme Court Practice. 


Sub-sect. 4. — Time for Bringing Appeat^. 

R. S. C.. Ord. LVb., r. 41. Anv appeal from a direction or 
determination of the Tribunal shall be brought within 21 days 
of the dale on which the direction or determination is given or 
made. 

Appeals to Court of Appeal, see Part LXXVII., 
post. 


SuB-.sEc T. 5 . — Service of Notice of Motion. 

R. S. C., Ord. LVb., r. 42. The notice of motion shall be 
served upon all partii's to the direction or determination. 

Service of writ of summons, see Part XI., ante. 


Sub-se<’t. G. — Amendment by Court op 
Appeal. 

R. S. C., Ord. LVb., r. 43. In any proceedings under this 
Part of this Order, the Court of Appeal may make any amend- 
ment necessary to enable it to decide the substantial and real 
question sought to be raised by the appeal. 

A^nendment, generally, see Pleading, pp. 92 
et seq.f ante. 


SuB-SEcrr. 7 . — Fiijcng op Copy op Notice 
AND Entry of Appeal. 

R. S. C., Ord. LVb., r. 44. The party appealing shall within 
four days after the service of the same leave with the proper 
officer of the Court of Appeal a copy of the notice of appeal to 
be filed, and such oificer shall thereupon set down the appeal 
by entering the same in a special list ol appeals, and It snail 
come on to be heard according to its order In such list, unless 
the Court of Appeal or a Judge thereof shall otherwise direct, 
but so as not to come into the paper for hearing before the day 
named In the notice of appeal. 
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Sect, 3. — Indemnity Act, 1920 : Sub-sects. 8, 9 10. 

Sect 4 : Sub-sects. 1, 2, 3, 4, 5, 6, 7, 8, 9 ct* 10. 

Sect, f) : Sub-sec ts . 1, 2, 3, 4, 5, 6, 7, 8, 9 10.] 

Sub-sect. 8. — Notice to Produce 
Documents. 

R. S. C., Ord. LVb., r. 46. Anj" party may give notice to any 
other party to produce any document or documents at the hear- 
ing of the appeal. Any party may give to any other party 
notice to admit facts or documents. 

See, also, 11. S. C., Ord. XXXI., it. 16, 10, p. 
513, ante; Discovery, Vol. XVllI., p. 117, 
Nos. 070-678. 


Sub-sect. 9. — Decision of Court of Appeal 
Embodied in Order, Filing of Original, 

ET(’. 

R. S. C., Ord. LVB., r. 46. The decision of the Court of Appeal 
‘'hull be embodied in an Order and the original thereof shall be 
hied in the Crown Office and a copy thereof sent by the Crown 
Olhic to tlie Tribunal and to tlu' parties respectiNelv. 


Sub-sect. 10. — Application of Kui.es as to 
Appeals. 

R. S. C., Ord. LVB., r. 47. Subject to the foregoing pro\ision8 
of tlUs Part of this Order, the Rules of Order LVIII. ot the 
Rules of the Supreme Couit and any other Rules for the time 
being in force with respect to appeals from the High Court to 
the Court of Appeal sliall so far as practicable apply to and 
govern all appeals under proviso (1) of section 2 (I) ot the 
Indemnity Act, 1020. 

R. S. C., Ord. LVllhi—See Part LXXVII., post 


Sect. 4 .—INDUSTRIAL ASSURANCE ACT, 1923. 

Sub-sect. 1 . — Interpretation. 

R. S, C., Ord. LVb., r. 58. In this Part of this Order “ the 
Act” iiieaiiH “The Industrial Assurance Act, 1023 ”: “the 
Commissioner” means “the Industrial Assurance Commis- 
sioner” constituted by section 2 of the Act, and “the Court” 
means the Divisional Court constituted as prescribed by Rule 49 
of this Order. 


Sub -SECT. 2. — Institution of Appeal. 

R. S. C., Ord. LVb., r. 49. Every appeal to the HIgli Court 
under sections 7 (2), 17 (3), 18 (1) (/), 30 (1) and 46 (2) of the 
Act troin a refusal, direction, decision or award of the Com- 
missioner shall be instituted in the Chancery Division of the 
High Court of Justice by originating notice of motion and shall 
be heard and determined by a Divisional Court constituted by 
two Judges of that Division nominated from time to time either 
generally or in any particular instance for that purpose by the 
J.ord Chancellor. The determination of such appeal by the 
DiMsional Court shall be final unless leave to appeal is given by 
that Court or by the Court of Appeal. 


Sub-sect. 3. — Form and Contents of 
Notice op Motion. 

^Vb., r. 60. The notice of motion shall be In 
the Form No. 18 f set out in Part 11. of Appendix B. and shall 
state the grounds of appeal No grounds other than those so 
stated shall (except wltn the leave of the Court and on such 
terms as the Court may think just) be allowed to be taken by 
the appellant at the hearing of the appeal. The date mentioned 
in the notice for the hearing of the appeal shall be not less than 
14 days after the service ot the motion. 

Appendix B., Form No. lSF.]~See Yearly 
Supreme Court Practice. 


Sub-sect. 4. — Time for Bringing Appeal. 

R. S. C., Ord. LVb., r. 51. Every appeal shall be brought 
within 21 days of the refusal, direction, decision or award of 
the Commissioner or within such extended time as the Com- 
missioner or the Court may think fit to allow. 


Sub-sect. 6. — Service of Notice of Motion. 

R. S. C., Ord. LVb., r. 52. The notice of motion shall be 
served on the Commissioner but the Court may at any stage of 
the proceedings direct the notice of motion to be served on any 
other person or persons and may if it shall appear expedient 
BO t-o do cause notice to be given by advertisement or otherwise 
of the nature of the appeal and of the time when it will bo or is 
likely to be heard and disposed of or otherwise make provision 
for enabling any person interested in the collecting society or 
industrial assurance company concerned or in the subject matter 
of the appeal to appear and be beard on the appeal. 

Service of writ of Bummons, see Part XI., ante. 


Sub-sect?. C. — Appia cation of Ordinary Rules 
AND Practice in Chancery Division. 

R. S. C., Ord. LVb., r. 63. Tlie ordinary i)racticc and rules 
in the Chancery Division shall in so far as the same are not 
incoThsIsf ent Mith this Part of this Order apply to proceedings 
under this Part of this Order, 


SuB-sEf’T. 7 . — Interlocutory Orders or 
Directions. 

R. S. C., Ord. LVb., r, 64. Any interlocutory orders or direc- 
tions (not involving the dcflsion of the appeal) which may be 
authorised by this Part ot tlds Order or wliich may be necessary 
or desirable In tlio course of the proceedings may be made or 
given by either of the Judges constituting tlio Divisional Court 
and siiall bo applied for bv summons (intituled in the same 
manner as the notice of motion) returnable at the Chambers of 
the Judge to whom the application Is made whose decision shall 
he subject to an appeal to the (\)urt. 


Sub -SECT. 8. — Powers of Court. 

R. S. C., Ord. LVb., r. 66. On every appeal the Court shall 
have all the powers vested by the Act in the Commissioner and 
may make any order which ought or might have been made by 
the Commissioner. 


Sub -SECT. 9. — Application for Leave to 
Appeal. 

R. S. C., Ord. LVb., r. 66. On every appeal under section 7 (2) 
or section 17 (3) of the Act the appellant shall forthwith after 
the filing of the copy of the notice of motion at the Central Office 
and before the service thereof apply ez parte to the Court for 
leave to appeal. Such application shall be supported by an 
affidavit setting out the material facts, tlie effect of the refusal 
or direction of the Commissioner and the grounds upon whicli 
the application is made and stating that the deponent is advised 
and believes that the appellant has good grounds for appealing. 
No order giving leave to appeal shall bo drawn up but the 
Refijstrar shall endorse upon the face of the notice of motion 
and sign a note stating that such leave has been granted by the 
Court, and the date when such leave was granted, and a copy 
of such note shall appear upon every copy of the notice of motion 
to be served upon any respondent to the motion. 


Sub-sect. 10. — Costs. 

R. S. C., Ord. LVb., r. 57. The cost of every appeal and of 
any proceedings connected therewith and of any proceedings 
before the Commissioner shall be in the discretion of the Court. 

Costs, generally, see Part LXXXVI., post 
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Sect. 5.-~AUDIT (LOCAL AUTHORITIES) ACT, 1927. 

Sub-sect. 1. — Intbbpretation. 

R. S. C„ Ord. LVb.. r. 70. In this Part of tills Order “ the 
Act ** means the Audit (Local Authorities) Act, 1027. 


Sub-sect. 2. — Institution of Appeal. i 

R. S. C., Opd. LVb., r. 69. An appeal to the High Court under 
subsection (1) of section 2 of the Act and an application to the 
High Court under subsection (2) of that section shall be made 
to a Divisional Court of the King’s Bench Division by an 
originating notice of motion. 

Application under Audit (Local Authorities) Act, 
1927, s. 2 (2).]— See Sub-sect. 7, post 

3252. Costs.] — The Divisional Court having 
allowed an appeal on a case stated by the Minister 
of Health under the Audit (Local Authorities) 
Act, 1927, raising tlie question whether or not the 
respondent, a district auditor, had rightly dis- 
allowed certain sums paid by the appellants, a 
local education authority, for paving the play- 
grounds of two non-provided schools : — Held : on 
the construction of the provisions of sect. 2 of the 
Act, that the questions of the appellants’ costs of 
tlie appeal, & of the respondent’s right to be paid 
his costs of the appeal out of the funds of the 
appellants, were in the discretion of the Minister 
of Health ; further, on the construction of these 
provisions, that the court had power to grant 
respondent leave to appeal from its decision to the 
Coui’t of Appeal. — Lancaster (County Palatine) 
Council v. Crowe (No. 2), [1929] 1 K. B. 604 ; 
98 L. .T. K. B. 868 ; 140 L. T. 660 ; 93 ,1. P. 40 ; 
45 T. L. B. 173 ; 27 L. G. K. 102, D. C. 


Sub-sect. 3. — Evidence upon Hearing op 
Appeal or Application. 

R. S. C., Ord. LVb., r. 60. The evidence upon the hearing of 
tlie appeal or application shall be by affidavit except in so far 
as the Court at the hearing may direct oral evidence to be given. 


Sub-sect. 4. — Service op Notice op Motion, 

R. S. C., Ord. LVB., r. 61. The notice of motion shall be served, 
before the expiration of six weeks after the date of the decision 
to which it relates, upon the district auditor for the time being 
in charge of the audit di.strict in which the matter has arisen, 
and also on the local authority in relation to whose accounts or 
to the accounts of whose officer the decision was given, if that 
authority is not the appellant. 

Service of writ of summons, see Part XI., ante. 


Sub -SECT. 6. — Contents of Notice op Motion. 

R. S. C., Ord. LVb., r. 62. The notice of motion shall state the 
grounds of appeal or the grounds for the application, as the case 
may be, and the date mentioned in the notice for the hearing 
of the appeal or application shall bo not less than twenty-eight 
days after the service of the notice. 


Sub-sect. 6. — Setting Down Motion for 
Hearing. 

R. 6. C., Ord. LVb,, r. 68. (1) The appellant or applicant, as 
the case may be, shaU within seven days after service upon the 
district auditor of the notice of motion file at the Crown Office 
a copy of the notice and an affidavit or affidavits setting out the 
reasons stated by the auditor for his decision and the facts upon 


which the appellant or applicant intends to rely at the hearing 
and thereuiwn the motion shall be set down for hearing in the 

T^lFtEe^notice of motion Is not set down in accordance with 
this Rule, either the local authority or the district auditor may 
apply to the Court, upon notice to the appellant or applicant, as 
the case may be, for an order discharging the notice of motion 
and for the costs of the application. 


Sub-sect. 7. — Application under Audit 
(Local Authorities) Act, 1927, s. 2 (2). 

R. S. C., Ord. LVb., r. 64. In the case of an application under 
subsection (2) of section 2 of the Act — 

(a) The applicant shall cause notice of his Intended applica- 
tion to bo published once at least in each of two 
successive weeks in some newspaper circulating In the 
area of the authority to whose accounts or to the 
accounts of whose officer the surcharge relates, and one 
at least of such publications shall be made before the 
date on which a copy of the notice of motion is filed 
at the Crown Office ; 

ib) The notice shall set out the nature of the Intended applica- 
tion and shall state that any ratepayer or o\^er of 
property in the area may, upon payment of the usual 
rate, obtain at an address to be specified in the notice 
copies of the notice of motion and of any affidavit 
intended to be used in support thereof, and may appear 
at the hearing ot the application and may, whether 
he so appears or not, file an affidavit in opposition to 
tlie application ; 

(c) Upon the hearing of any application any ratepayer or 

owner of property in the area may appear and be heard 
in opposition thereto ; 

(d) Any such ratepayer or owner, in lieu of appearing in 

opposition to the application, may, not less than four 
days before the hearing, transmit by post to the Crown 
Office, together with a fee of 5s., an unstamped affidavit 
setting forth the grounds of his opposition and any 
facts which he may consider to have a material hearing 
upon the application, and the Court shall take Into 
consideration the contents of such affidavit ; 

(e) No order shall be made for the payment of costs by or to a 

ratepayer or owner of property who files an affidavit, or 
appears in opposition to the application ; 

(/) An affidavit proving compliance with paragraphs (a) and 
(b) of this Rule shall oe filed at tlio hearing of the 
application. 

Application to Divisional Court of King's Bench 
Division by originating notice of motion.] — See 

Sect. 6, sub-sect. 2, supra. 


Sub-sect. 8. — Delivery of Copy op Affidavit 
Filed in Support of Motion. 

R. S. C., Ord. LVb., r. 65. The appellant or applicant, as the 
case may be, siiall deliver forthwith to the authority and to the 
district auditor a copy of any affidavit filed under Rule 63 in 
support of the motion, and any person (including a ratepayer or 
owner of property) Intending to oppose the motion shall, four 
days at least before the hearing, deliver to the appellant or 
applicant, as the case may be. a copy of any affidavit intended 
to bo filed bv him in opposition to the motion. Except by 
leave of the Court an affidavit shall not be used at the hearing 
unless a copy or copies thereof have been delivered in accordance 
with this Rule. 


Sub-sect. 9. — Combined Notice op Appeal 
Against and Application in Respect of 
Same Surcharge. 

R. S. C., Ord. LVb., r. 66. Notice of appeal against a sur- 
charge and notice of an application in respect of the same 
surcharge may be combined In one notice of motion, and facts 
relevant either to the appeal or to the application may be set 
out in one affidavit. 


Sub-sect. 10. — ^Effect op Service of Motion 
on Auditor Other than Deciding Auditor. 

' R. S. C., Ord. LVb., r. 67. Where under Rule 61 a notice of 
motion is served upon a district auditor other than the auditor 
who gave the decision, that auditor may appear In opposition 
thereto in all respects as it he were the auditor by whom the 
decision was given, and these Rules and any statutory pro- 
visions as to costs or otherwise shall apply accordingly. 
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Sect, 6 . — Audit {Local AuihorUiea) Act, 1927 : Sub- 
sects. 11, 12 <6? 12. PaH LXXIV, Sects, 1, 2, 

3, 4, 5, 0, 7 c£' 8. Par/ LXXV, Sects, 1, 2, 3, 

4, 5, 6, 7, 8, 9 <€; 10.] 

Sub-sect. 11. — Application for Order Direct- 
ing Minister to State Special Case. 

R. S. C., Ord. LVB.t r. 68. (1) An application for an Order 
directing the Minister of Health to state a special case under 
subsection (1) of section 2 of the Act shall be made to a Divisional 
Court of the King’s Bench Division by way of an ex parte motion 
for a rule nm supported by affidavit. 

(2) No such motion shall bo entertained by the Court unless - 

(а) application was made to the Minister to state a special 

case before his decision upon the apiieal was com- 
municated to the appellant ; and 

(б) the motion is made on one of the first three days on 

which the Court sits for hearing ex parte motions 
next after the date on which the Minister’s refusal to 
state a special case is communicated to the appellant. 


Sub-sect. 12. — Signing op Special Case by 
Minister. 

R. S. C., Ord. LVb., r. 69. (1) A special ease stated by the 
Minister of Health under subsection (1) of section 2 shall be 
signed by him or by such person as ho may authorise in that 
behalf. 


Sub-sect. 13. — Delivery and Filing Copies 
OP Special Case. 

R. S. C., Ord. LVB., r. 69. (2) The Minister shaU deliver 
copies of the special cose to each party to the appeal and shall 
file it at the Crown Oiflee and it shall thereupon be set down for 
argument in the Crown paper as if it were a case stated by 
justices. 


Part LXXIV. — Reference under Cinematograph Films Act, 

1927. 


Sect. 1 .—ASSIGNMENT TO CHANCERY DIVISION. 

R. S. C., Ord. LVd.. r. 1. Every reference to the High Coiut 
under section 9 (1) of the above-mentioned Act (in this Order 
called the Act) shall be assigned to the Chancerj Division. 


Sect. 2.— NOTICE IN WRITING REQUIRING 
REFERENCE. 

R. S. C., Ord. LVd., r. 2. Any person aggrieved by any such 
refusal or deciHion of the Board of Trade as is mentioned in 
section 9 (1) of the Act may within twenty-one days of the 
refusal or decision or uitliin such further time as the Court may 
allow give to the Board of Trade notice in writing requiring the 
matter to be referred to the Court, and the Board of Trade 
shall within seven days of the receipt of the notice refer the 
matter to the Court b> lodging the notice duly endorsed as 
“ referred ” with the (^hief Master of the Chancery Division, 
and shall give notice in writing to the person aggrieved th.at the 
lodgment has been made. 


Sect. 3.— ISSUE OF ORIGINATING SUMMONS. 

B. S. C., Ord. LVd., r. 8. Within fourtren days of the receipt 

by the person aggrieved of the notice of lodgment or such 
tiirther time as the Court may allow, the person aggrieved may 
issue an originating summons (as near as may be in the 
lorm IB in A])pendix K) asking to have the referred matter 
determined by the Court. 

Form.] — See Appendix K., No. iB, Yearly 
Supreme Court Practice. 


Sect. 4.— INTITULING OF ORIGINATING SUMMONS. 

R. S. C., Ord. LVd., r. 4. The originating summons shall be 
Intituled in the matter of the name of the person aggrieved and 
In the matter of the Act. 


SEC T. 5.™ RESPONDENTS TO ORIGINATING 

I 

R. S. C., Ord. LVd., r. 5. The Board of Trade and such other 
person or persons it any as the (\)urt may direct shall be respon- 
I dents to the originating summons. 


Sect. G.—APPUCATION FOR EXTENSION OF TIME. 

R. S. C., Ord. LVd., r. 6. Any application for the extension 
of time for the doing of any act under this Order may be made 
by the party seeking the extension ex parte to any Judge ot the 
Chancery Division, 


SECT. 7.— SERVICE OF DOCUMENTS. 

R. S. C., Ord, LVd,, r. 7. Service of any document required 
to be served on the Board of Trade shall be effected by serving 
the document upon the Solicitor to the Board of Trade, Great 
George Street, B.W.l. 


SECT. 8.-~COSTS. 

R, S. C., Ord. LVd., r. 8. The costs of all proceedings under 
this Order shall be in the discretion of the Court. 


Part LXXV. — References in Admiralty Actions. 


Sect. 1 APPUCATION OF ORDER, 

\ S'* This Order shall apply to referenc 

agreement of reference to t 
Regl^rar, whether the reference be to the Eegistr 
othM n- n rnno n . by onp or more merchant. 


Sect. 2.— TIME F(« FILING CLAIM AND 
AFFIDAVITS. 

R. S. G., Ord. LVI., r. 2. Within twenty-one days from the 
day when the order for the reference is made, or an agreement 
for a reference is filed, the claimant shall file the claim and 
vouchers, and affidavits, if any, and, except in a limitation 
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action, serve copies thereof on the opposite party ; failing which 
the Court may, on the application of any other party, dismiSB 
the claim. I 

Entry of documents In “minute book.”] — See 

R. S. C., Ord. LXVI., r. 8, Part LXXXVII., Sect. 

7, vpaU 

Fees.] — See Supreme Court Fees Order, 1930, 
Sect. 4, item 86, Yearly Supreme Court Practice. 

Enlargement of time by consent.] — See R. S. 0., 

Ord. LXIV., r. 8, PartLXXXV., Sect. 6, post. 


Sect. 3.-~N0TICE TO HAVE REFERENCE HEARD. 

R. S. 0., Ord. LVI., r. 3. The claimant shall, except in a limita- 
tion action, after the filing of the claim and vouchers, obtain a 
day for the reference either by summons or by agreement, and 
when such day has been obtained he shall lodge in the registry 
a notice praying to have the reference placed in Uie list for hearing 
with the stamps for the reference affixed thereto. 


Sect. 4.— APPOINTMENT OF DAY FOR REFERENCE 
IN LIMITATION ACTION. 

R. S. C., Ord. LVI., r. 4. In a limitation action the day for 
the reference will, after the expiration of the tune limited by 
the Court for the filing of claims, be appointed by the Registrar ; 
and upon receiving notice thc'reof, the plaintiff shall place the 
reference in the list for hearing by lodging a notice as mentioned 
in Rule 3. 


Sect. 6.— ADJOURNMENT OF REFERENCE. 

R. S. C., Ord. LVI., r. 6. At the time appointed for the refer- 
ence if the counsel or soliclfor for any party be present, the 
reference may be proceeded with, but the Registrar may adjourn 
the reference from time to time, as he may deem proper. 

3253. Costs of adjournment.]— -The proctor for 
the Mellona^ in declining to appear before the 
registrar & merchants upon the assumption that 
the value was conclusively fixed by the amount of 
bail, did not pursue that course which, in my 
opinion, he ought to have adopted. It was com- 
petent for him to have alleged before the re^strar 
& merchants that the value of the ship did not 
exceed the amount of the bail, & he ought to have 
done so. Instead of that, he refused to go before 
the registrar & merchants, & now objects to the 
reference. I do not mean to attach the slightest 
degree of blame to the proctor for the Mellona, 
I have no doubt but lie acted with the very best 
intentions for the interest of his clients ; at the 
same time I cannot but think that, as regards 
the costs of the reference itself, his declining to 
appear does not entitle his parties to be absolved 
from the payment of those costs (Dr. Lurhing- 
TON). — The MEU.ONA (1847), 3 Wm. Rob. 7,24,26 ; 
166 E. R. 869. 

3254. .] — The rule which applies to refer- 
ences in causes of collision does not apply to causes 
of bottomiy. In a cause of bottomry, where the 
bond is admitted to be valid, & referred to the 
registrar & merchants to report the amount due, 
pltf. is usually entitled to the general costs of the 
reference, but wiU be condemned in costs clearly 
occasioned by improperly persisting in claims which 
cannot be sustained. Where the reference was 
adjourned to produce further evidence in relation 
to certain items on each of which the bondholders 
subsequently failed : — Held : the bondholder must 
pay costs occasioned by the adjournment. — The 
Kepler (1861), Lush. 201. 


Sect. 6.— MODE OF TAKING EVIDENCE. 

R. S. C., Ord. LVI., r. 6. Evidence may be given vivd voce or 
by affidavit, or in such other manner as may be agreed upon, 
and the evidence may, on the application of either party, but 
at the expense in the first instance of the party on whose behalf 
the application is made, bo taken down by a shorthand writer 
appointed by the Court, and in such case a transcript of the 
shorthand writer’s notes, certified by him to be correct, shall be 
admitted to prove the oral evidence of the witnesses on an 
objection to the Registrar’s report. 

Evidence given by affidavit.] — See R. S. C., 

Ord. XXXVII., r. 2, p. 677, ante. 

Cross-examination.]— Admiralty, Vol. I., 
p. 210, No. 1402. 


Sect. 7.— ATTENDANCE OF COUNSEL. 

R. S. C., Ord. LVI., r. 7. Counsel may attend the hearing of 
a reference, but the expenses attending the employment of 
counsel shall not be allowed on taxation, unless the taxing 
officer shall be of opinion that the attendance of counsel was 
necessary. 


Sect. 8.— COSTS. 

R. S. C., Ord. LVI., r. 8. The Registrar shall in his report 
make such order as he shall think fit, as to the costs of the 
reference. 

Registrar’s report.] — See Admiralty, Vol. I., 
p. 216, Nos. 1404-1400. 

Costs of reference.] — See Admiralty, Vol. I., 
pp. 219, Nos. 1440 et seq. 

3255. Interest allowed in transferred action.] — 

In an action in the Admiralty Division, which 
could not, prior to the Judicature Acts, have been 
tried in the Admiralty Court, the deft, made no 
objection to the jurisdiction, & interest was, 
according to the practice in the Admiralty registry, 
allowed on the assessed damages from the time 
when the pltfs.’ claim arose. 

In another action transferred by consent, after 
verdict for the pltf., to the Admir^ty Division for 
the assessment of the damage.s by the registrar & 
merchants, the same practice was followed in 
regard t/o the interest. — The Gertrude, The 
Baron Aberdaue (1888), 13 P. D. 106 ; 69 L. T. 
251; 36 W. R. 616 ; 4 T. L. R. 431 ; 6 Asp. 
M. D. 0. 316, C. A. 


Sect. 9.— FILING REPORT. 

R. S. C., Ord. LVI., r. 9. The claimant, or in a limitation 
action the plaintiff, who has received notice from the registry 
that the report is ready, shall, within six days from the time 
when he has received such notice, file the report and serve a 
noticr of such filing on the opposite party, or in a limitation 
I action on the claimants. 

Fees payable on filing.] — See Supreme Court 
Fees Order, 1930, Sect. IV., items 86, 87, Yearly 
Supreme (^ourt Practice. 


Sect. 10.--GLAIMANT FAILING TO FILE REPORT. 

R, S. C., Ord. LVI., r. 10. If the claimant shall not take the 
steps prescribed in Rule 9, the opposite party may take up and 
file the report, and apply for its confirmation, or may apply to 
the Court to have the claim dismissed with costs. In a limita- 
tion action, if the plaintiff shall not take the steps prescribed 
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Sect. 10 . — Claimant failing to file report. Sects. 11, 
12, 13 14. Part LXXVI. Sects. 1, 2, 3, 4, 

5, 6, 7, 8, 9 10.] 

In Rule 9, a claimant may take up and file the report and apply 
for its confirmation. 

No objection filed — Confirmation by agreement.] 

—-See R. 8. O., Ord. Lll., r. 23, p. 680, ante. 

No rights given to third parties.] — See Admiralty, 
Vol. I., p. 222, No. 1478. 


Sect. 11. —NOTICE OF OBJECTION TO REPORT. 

R. S. C., Ord. LVI., r. 11. A party who Intends to object to 
the llegistr.ir’s report sliall, witliln fourteen days from the 
notice of the filinK of the report, tile In the registry a notice 
that he objects to the report, and a copy thereof shall be served 
on the o])posite jiarty. 

Time for objection.] — See Admiralty, Vol. I., 
pp. 210, Nor. 1408 et seq. 

3256. Objection by third party.] — This is an 
application by the master of the James W. Klwell, 
an American ship, for confirmation of the district 
registrar’s report for payment to the applicant 
(^f the amount found due on the report & costs 
out of the fund in court realised by the marshal 
on the sale of the ship. The district registrar found 
the sum of £1,080 19s. to be due to the pltf. as 
master, reports also that the pltf. is entitled 
to the costs of the reference. The pltf. had already 
obtained, in default, judgment of this court that 
he was entitled to wages, the amount to be ascer- 
tained by the registrar, all questions of priorities 
being reserved. 

It is now contended by some execution creditors 
that they are at this stage entitled to object to the 
report on the suggestion that the pltf. had not 
been properly appointed master, or was not master 


for the whole period covered by the report. In 
my opinion that point is not open to them. They 
never intervened in the action & they cannot now 
be heard in objection to the report (Hill, J.). — 
The James W. Elwell, [1921] P. 351, 353. 


Sect. 12.— OBJECTION TO REPORT BY MOTION 
ON PETITION AND ANSWER. 

R. S. C., Ord. LVI., r. 12. An objection to a report shall be 
brought before the Court either by motion, or on petition in 
objection to the report, and an answer thereto. A notice of 
motion in objection to a report shall be filed within ten days 
from the filing of the notice of objection, and a petition shall be 
filed within the same time, and served on the opposite party, 
and the answer thereto shall be filed within ten days from the 
service of the petition, and a coi).v served on the opposite party. 

Mode of objection.] -See Admiralty, Vol. I., 
p. 217, No. 1410. 

Additional evidence. 1 ~>SVc Admiralty, Vol. 1., 
p. 218, No. 1429. 

Costs.] — See R. 8. (\, Ord. LNV., r. 1, Part 
LX XXVI., Sect. 6, post. 


Sect. 13.— APPUCATION OF RULES AS TO 
PLEADINGS, PROOFS, AND PRINTING. 

R. S. C., Ord. LVI., r. 13. All the Rules respecting the plead- 
ings and proois in an action, and the printing thereof, shall, so 
far as they are applicable, apply to the pleadings, proofs, and 
printing in an objection to a n'port of the Registrar. 


8ect. 14.— reference IN DISTRICT REGISTRIES, 

R. S. C., Ord. LVI., r. 14. This Order shall apply to references 
in district Registries, as v\(‘ll as to lelerences in the principal 
Registry. 


Part LXXVI. — Interpleader. 


Sect. 1.— IN WHAT CASES RELIEF GRANTED. 

R. S. C., Ord. LVII., r. 1. Relief by way of interpleader may 
be granted, - 

(rt) Where the person seeking relief (in this Order called the 
applicant) is under liability for any debt, money, 
goods, or chattels, for or in respect oi which he is, or 
expects to bo, sued hy two or more parties (in tliis 
Order called the claimants) making adverse claims 
tliereto : 

{b) Where the applicant is a sheriff or otlier officer charged 
with the execution of process by or under the authority 
of the High Court and claim is made to any money, 
goods, or chattels taken or intended to be taken in 
execution under any process, or to the proceeds or 
value of any sucli goods or chattels by any person 
other than the person against w’hom the process 
issued. 

The references which appear below are, unless 
otherwise indicated, to Interpleader, Vol. XXIX. 

Interpleader In the High Court — Jurisdiction.] — 
See Vol. XXIX., pp. 451, Nos. 10 et seq. 

Persons to whom relief granted.] — See 

Vol. XXIX., pp. 452, Nos. 17 et seq. 

When relief granted.]— See Vol. XXIX., 

pp. 453, Nos. 24 et seq, 

Conditions of relief.]— See Vol. XXIX., 

pp. 470, Nos. 187 et seq. 

The claim.}— See Vol. XXIX., pp. 473, 
Nos. 216 d seq. 


- The application.] — See Vol. XXIX., pp. 476, 
Nos. 257 et seq. 

The OTder.}-~See Vol. XXIX., pp. 478, 
Nos. 284 et seq. 

The issue.] — See Vol. XXIX., pp. 486, 
Nos. 368 et seq. 

Appeal.] — See Vol. XXIX., pp. 493, 
Nos. 444 et seq. 

Costs & charges.] — See Vol. XXIX., 
pp. 497, Nos. 478 et seq. 

Interpleader In the county court.] — See 

Vol. XXIX., pp. 505, Nos. 570 et seq. 

Interpleader in Liverpool Court of Passage.] — 

See Vol. XXIX., pp. 512, Nos. 630, 631. 


Sect. 2.— COURT TO BE SATISFIED ON CERTAIN 
POINTS. 

R. S. C., Ord. LVII., r. 2. The applicant must satisfy the 
Court or a Judge by affidavit or otherwise— 

(a) That tlie applicant claims no Interest In the subject-matter 
in dispute, other than for charges or costs ; and 
(fe) That the applicant does not collude with any of the 
claimants ; and 
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(c) That the applicant, except where he is a sheriff or other 
officer cliargod with the execution of process by or 
under the authority of the High Court, who has seized 
goods and who has withdrawn from possession in 
consequence of the execution creditor admitting the 
claim of the claimant under Buie 16 of this Order, is 
willing to puv or transfer the subject-matter into 
Court, or to dispose of it as the Court or a Judge may 
direct . 

Necessity for affidavit — Application by sheriff.] — 

See Interpleader, Vol. XXIX., p. 477, Nos 269- 
273. 

Application by stakeholder.] — See Inter- 
pleader, Vol. XXTX., pp. 476, 478, Nos. 248-252, 
274-283. 

No interest in subject-matter. J — See Inter- 
pleader, Vol. XXIX., pp. 470, 498, Nos. 187- 
205, 498. 

No collusion.] — Sec Interpleader, Vol. XXTX., 
p. 472, Nos. 205-210. 

Willingness to dispose of subject-matter as court 
directs.] — See Interpleader, Vol. XXIX., p. 472, 
Nos. 211-215. 


Sect. 3.--CLA1MS NOT HAVING COMMON ORIGIN. 

R. S. C., Ord. LVIL, r. 3. The applicant shall not be dis- 
entitled to relief bv reason only tliat the titles of the claimants 
have not a common origin but are adverse to and independent 
of one another. 

No bar to relief.] See Interpleader, Vol. 
XXIX., p. 455, Nos. 35, 36, 40. 


Sect. 4.-~TIME FOR APPUCATION. 

R. S. C., Ord. LVII., r. 4. Where tlie applicant is a defendant 
application for relief may be made at any time alter service of 
tlic writ of summons. 

Application by defendant.] — See Interpleader, 
Vol. XXIX., p. 476, Nos. 259-265. 


Sect. 6 . —^INTERPLEADER SUMMONS. 

R. S. C., Ord. LVII., r. 6, The applicant inav taivc out a 
summons calling on the claimants to appear and state llte 
nature and particulars of their claims, and either to maintain 
or relinquish them. 

How application made.] — See Interpleader, 
Vol. XXTX., p. 470, Nos. 257, 268. 

Service of originating summons out of juris- 
diction.]— li. S. C., Ord. XI., r. 8a (c), p. 374, 
ante. 

Nature & particulars of claim.] — Sec Inter- 
pleader, Vol. XXIX., p. 476, Nos. 248-256. 

Claim to goods seized in execution.] — Sec 

Sect. 16, post. 


Sect. 6.— STAY OF PROCEEDINGS. 

R. S. C., Ord. LVII., r. 6 . If the application is made bv a 
defendant in an action the Court or a Judge may stay all further 
proceedings in the action. 

Where defendant applies.] — See Interpleader, 
Vol. XXIX., p. 486, No. 303. 


Sect. 7.— ORDER ON INTERPLEADER SUMMONS. 

R. S. C.. Ord. LVII., r. 7. If the claimants appear in pur- 
suance of (he summons, the Court or a Judge may order either 


that any claimant be made a defendant in any action already 
commenced in respect of the subject-matter in dispute in lieu 
of or in addition to the applicant, or that an issue between the 
claimants be stated and tried, and in the latter case may direct 
which of the claimants is to be plaintiff, and which defendant. 

Substitution of claimant for defendant.] — See 

Interpleader, Vol. XXIX., p. 480, Nos. 298- 
300. 

Statement of Issue.] — See Interpleader, Vol. 
XXTX., p. 486, Nos. 368-436. 

Payment Into court pending Issue.]— iSee Inter- 
pleader, Vol. XXIX., pp. 480, 486, Nos. 301-303, 
350. 


Se( T. 8. -SUMMARY DECISION. 


R. S. C., Ord. LVII., r. 8. The Court or a Judge may. with 
the consent of both claimants or on the request of any claimant, 
it, liaving regard to the value of the sulqeet-matfer in dispute, 
it seems desirable so to do, dispose of tlic merits of their claims, 
and dedde tiie same in a summary manner and on such terms as 
may be just. 

r. 9. Where the question is a question 

of law, and the facts are not in dispute, the Court or a kludge 
may eitlier decide the question without directing the trial of an 
Issue, or order tliat a special case be stated for tiie opinion of 
the Court. If a speeial ease is stated. Order XXXIV. shall, as 
far as applicable, apply thereto 

See Interpleader, Vol. XXIX., p. 482, Nos. 
321-331. 

R. S. C., Ord. XXXlV,]-~See Pari XXXV., ante. 


Sect. 9 — NON-APPEARANCE OF PARTIES. 

R. S. C., Ord- LVII., r. 10. If a el.dmant, liaving been duly 
served with a summons c.illing on him to appear and maintain, 
or relinquish, his claim, does not appear in pursuance of the 
bummons, or, having appeared, neglects or refuses to comply 
with any ordir made after Ids appearance, tl\e Court or a Judge 
mav make an order declaring him, and all persons ilaimlng 
under lilm, for ever barred against the applicant, and persons 
( Uiiming under him, but the order shall not affciT the rights of 
the claimants as between tlicmsclvcs. 

See Interpleader, Vol. XXIX., pp. 478, 498, 
Nos. 286-297, 498 ; Sheriffs & Bailiffs, Vol. 
XLI., p. 115, No. 736. 


Sect. 10.— APPEALS. 

R. S. C., Ord. LVII., r. 11. (1) The decision of tlic Court or a 

Judge 111 a summary way under Rule 8 of this Order and the 
decision of the Court or Judge on a question of law under Rule 9 
tlicreof hhall be liual and eouclusive against the claimants and 
all persons claiming under them unless leave to api>cal is given 
by the Court or Judge or by the Court of Appeal. 

(2) Where an intei pleader issue is tried by a Judge alone, an 
appeal sliall He from any decision arrived at or any judgment 
directed by the Judge. 

(3) Where an interpleader Issue Is tried by a Judge with a 
jurv, an application for a now trial or to sot aside the verdict 
finding or judgment may be made. 

(4) Where the Court or a Judge tries an interpleader issue and 
finally disposes of the whole matter under Rule 13 of this Order, 
an appeal shall lie from the decision or judgment. 

A 

(6) This Rule does not apply to appeals from a Master or 
District Registrar. 

Note, — The cases in Interpleader, Vol, XXIX,^ 
pp, 403, 510, 613, Nos, 446-476, 608-619, 631, 
must he read subject to the above rule. 

Appeals to Court of Appeal.] — See Part LXXVII., 
post. 
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8eot. 11.— order for sale OF GOODS OR 
CHATTELS. 

R. S. C., Ord. LVIL, r. 12. When goods or chattels have been 
seized in execution by a sheriff or other officer charged with the 
execution of process of the High Court, and any claimant alleges 
that he is entitled, under a bill of sale or otherwise, to the goods 
or chattels by way of security for debt, the Court or a Judge 
may order the sale of the whole or a part thereof, and direct the 
application of the proceeds of the sale in such manner and upon 
such terms as may be just. 

See Interpleader, Vol. XXIX., pp. 483, 608, 
Nos. 334-360, 592-594. 


Sect. 12.— DISCOVERY AND TRIAL. 

R. S. C., Ord. LVIL, r. 13. Orders XXXI. and XXXVI. shall, 
Mith the necessary modifleations, apply to an interpleader issue ; 
and the Court or Judge who tries the issue may flually disj^se 
of the whole matter of the interpleader proceedings, inclualng 
all costs not otherwise provided for. 

R. S. C., Ords, XXXI. & XXXVI.]— Parts 
XXXII., XXXVII., ante. 


Sect. 13.— ONE ORDER IN SEVERAL CAUSES. 

R. S. C., Ord. LVIL, r. 14. Where in any interpleader pro- 
( coding it is necessary or expedient to make one order in several 
< auses or nutters pending in several divisions, or betore different 
Judges of the same division, sucli order may be made by the 
Court or Judge before whom the interpleader proceeding may 
bo taken, and shall be entitled in all such causes or matters ; 
and any such order (subject to the rigid of appeal) shall be 
blading on the parties in all such causes or matters. 


Sect. 14.— COSTS AND CHARGES. 

R. S. C., Ord. LVIL, r. 16. The Court or a Judge may, in or 
for tlie purposes of any interpleader proceedings, make all such 
orders as to costs and all oChcr matters as may be just and 
reasonable. 

See Interpleader, Vol. XXIX., pp. 479, 480, 
488, 496, 497, 511, Nos. 290, 304-320, 385, 471, 
472, 478-569, 620-628. 

Costs, g:enerally, see R. S. C., Ord. LXV., Part 
LXXXVI., 

3257. Interpleader motions — When costs 
allowed.] — No costs in matters arising out of 
iiiteri)leader motions are allowed until the iermina- 
tion of the proceedings. — Hood v . Bradbury 
(1884), 6 Man. & G. 981 ; 7 Scott, N. R. 892 ; 134 
E. R. 1189 ; »uh nom. Hord v. Bradbury, 2 
L. T. O. S. 328. 

3258. Set-Off — Costs of interpleader proceedings 
— Against costs in different proceedings.] — Under 
Ord. VI., r. 19, of the Rules of the Supreme Court 
(Costs) [see, now, R. S. C., 1883, Ord. LXV., 
r. 27 (21)], by which, whenever, in cases specified, 
a party entitled to receive costs is liable to pay 
costs to the other party, the taxing oflflcer may 
adjust the costs by way of deduction or set-off, 
such set-off or deduction is limited to' costs due to 
either party in respect of the same action, & can- 
not he enforced in respect of the costs of any 
separate proceeding between the same parties. 

Pltfs. having recovered judgment against two 
defts. the judgment was set aside as against one 
deft., with costs. The same deft, having claimed 
goods ^ken in execution by the pltfs. under the 
same jud^ent, the sheriff interpleaded, & an 
order was made barring the claim with costs to 
be paid to the pltfs. ; — Held : the master in taxing 


the costs of such deft, could not order the costs 
payable by him under the interpleader proceedings 
to be set off against the costs due to him in the 
original action from the pltfs. — Barker & Co. r. 
Hemming (1880), 5 Q. B. D. 609 ; 43 L. T. 678, 
0. A. 


Sect. 15.— CLAIM TO GOODS SEIZED IN 
EXECUTION. 

R. S. C., Ord. LVIL, r. 16. (1) Where a claim Is made to or 
In respect of any goods or chattels taken in execution under the 

S rocess of the Court, It shall be in writing with the address of 
tie claimant thereon and such address shall be tlie address for 
service of the claimant. 

(2) Upon the receipt of the claim the sheriff or his officer 
shall forthwith give notice thereof to the execution creditor 
according to Form 28 in Appendix B., or to the like effect, and 
the execution creditor shall, within four days after receiving the 
notice, give notice to the sheriff or his officer whether he admits 
or disputes the claim, according to Form 29 In Appendix B., or 
to the like effect. If the execution creditor admits the title of 
the claimant, and gives notice as directed by this Buie, he shall 
only be liable to such sheriff or officer for any fees and expenses 
Incurred prior to the receipt of the notice admitting the claim. 

3259. Object of rules.] — Ord. LVII., which now 
regulates all interpleader proceedings, has not 
altered the rights which the sheriffs formerly 
enjoyed under those Acts [Interpleader Act, 1831 
(c. 58), & Common I^aw Procedure Act, 1860 
(c. 126)]. Rules 16 & 17 of that order were never 
intended in any way either to enlarge or diminish 
this right of the sheriff to protection, but were 
passed solely to enable the question of costs to be 
dealt with more easily (Pollock, B.). — Moore v . 
Hawkins (1894), 43 W. R. 235 ; 39 Sol. Jo. 181 ; 
15 R. 166, D. C. 

Failure of sheriff to withdraw — After execution 
creditor’s notice.] — See Interpleader, Vol. 
XXIX., p. 467, No. 155. 

Notice of claim — Condition precedent to sheriff’s 

ee Interpleader, Vol. 


Sect. 16.— WHERE EXECUTION CREDITOR 
ADMITS CLAIM. 

R. S. C., Ord. LVIL, r. 16A. When the execution creditor has 
given notice to the sheriff or his officer that iie admits the claim 
of the claimant, the sheriff may tiicreupon withdraw from 
posBession of the goods claimed, and may apply for an order 
protecting him from any action in respect of the said seizure 
and possession of the said goods, and the Judge or Master may 
make any such order as may be just and reasonable in respect 
of the same ; Provided always, that the claimant shall receive 
notice of such intcuded application, and if he desires it, may 
attend the hearing of the same, and If he attend, the Judge or 
Master may, in and for the purposes of such application, make 
all such orders as to costs as may be just and reasonable. 


Sect. 17.— SHERIFFS SUMMONS IN 
INTERPLEADER AND COSTS. 

R. 8. C., Ord. LVIL, r. 17. (1) Where the execution creditor 
does not in due time, as directed by the last preceding Rule, 
admit or dispute the title of the claimant to the goods or chattels, 
and the claimant does not withdraw his claim thereto by notice 
in writing to the sheriff or his officer, the sheriff may apply for 
an interpleader summons to be issued, and serrice of the 
summons on the claimant may be effected at the address for 
service either by personal service upon the claimant or by 
registered post. 

(2) Should the claimant withdraw his claim by notice in 
writing to the sheriff or his officer, or the execution creditor in 
like manner serve an admission of the title of the claimant 
prior to the return day of such summons, and at the same time 
^ve notice of such admission to the claimant, the Judge or 
Master may, in and for the purposes of the interpleader pro- 
ceedings, make all such orders as to costs, fees, charges, and 
expenses, as may be just and reasonable. 
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Sect. 1.— APPEALS TO COURT OF APPEAL. 

Sub-sect. 1. — In General. 

Constitution, Jurisdiction & sittings of Court of 

Appeal.] — See Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), ss. 1, 6, 7, 8, 9, 11, 
26, 27, 31, 68. 

Meaning of “ appeal ’’—Income Tax Acts— 
Application for adjustment of liability.]— .S'ce 

Income Tax, Vol. XXVIII., p. 101, No. 617. 

Application for amendment of assess- 
ment.] — See Income Tax, Vol. XXVIII., p. 101, 
No. 618. 

Right of appeal — Creation of statute.] — See 

C^OURTS, Vol. XVI., p. 108, Nos. 69-75. 

No apt procedure of appeal provided 

by statute.]— Income Tax, Vol. XXVIII., 
p. 101, No. 604. 

3260. From reference to established court.] 

— When a question is stated to be referred to an 
established court without more, it, in my opinion, 
imports that the ordinary incidents of the pro- 
cedure of that com’t are to attach, A; also tliat any 
general right of appeal from its decisions likewise 
attaches (Viscount Haldane, L.C.). — ^National 
Telephone Co., Ltd. v. Postmaster-General, 
[1913] A. C. 546 ; 82 L. J. K. B. 1197 ; 109 L. T. 
562, H. L. 

Application for new trial.] — See Part XLI., 
Sect. 1, ante. 

Original Jurisdiction of Court of Appeal.] — See 
Courts, Vol. XVI., pp. 183-185, Nos. 891-911. 

3261. To order enrolment of decree to be 

vacated.] — Where a decree of the Court of Chancery 
has been enrolled, the Court of Appeal has no 
jurisdiction to order the enrolment to oe vacated. 
Such an order can now be made by the Lord 
Chancellor. — Allan v. United Kingdom IOlectric 
Telegraph Co. (1876), 24 W. B. 898, C. A. 


Sub-sect. 2. — ^Appeals by Way of 
Rehearing. 

A. When Appeal Lies. 

R. S. C„ Ord. LVIIl., r. 1. All appeals to the Court of Appeal 
shall be by way of rehearing, and shall be brought bv notice of 
motion In a summary way, and no petition, case, or other 
formal proceeding other than such notice of motion shall bo 
necessary. The appellant may by the notice of motion appeal 
from the whole or any part of any judgment or order, and the 
notice of motion shall state whether the whole or part only of 
such judgment or order is complained of, and In the latter case 
shall specify such part. 

Admiralty.] — See Admiralty, Vol. I., pp. 234, 
238, Nos. 1608-1627, 1639-1681. 

Effect of decision of Privy Council — Before 
Supreme Court of Judicature Act, 1873 (c. 66).] — 

See Admiralty, Vol. I., p. 102, No. 32. 

Agreement not to appeal.] — See Sect. 1, sub- 
sect. 2, E., post. 

Agricultural Holdings Act, 1923 (c. 9),] — See 

Sect. 1, sub-sect. 2, CC., post. 

Alien enemy.] — See Aliens, Vol. II., p. 157, 
Nos. 279, 280. 

3262. .] — At the outbreak of the war with 

Bulgaria, the ex-Tsar Ferdinand had securities in 
En^and worth about £400,000, some being in his 
own name others in the names of baz&ers or 
other persons as trustees for him. By an inquisi- 


tion, it was found that these securities were for- 
feited to the Crown by the outbreak of war with 
Bulgaria. On a petition by the Attorney-General 
which was not served on the ex-Tsar, the com-t 
held that the ex-Tsar became a trustee of certain 
of the securities for the King, & a similar decision 
was given as to certain others of the securities. 

The Court of Appeal granted the ex-Tsar leave 
to appeal against both orders. — Re Ferdinand 
(Ex-Tsar op Bulgaria), [1921] 1 Ch. 107 ; 90 
L. J. Ch. 1, C. A. 

Arbitration.] — See, generally. Arbitration, 

Vol. II. 

- Appeal from decision of Judge in chambers.] 

— See Part LXV., Sect. 2, sub-sect. 11, ante. 

Attachment.] Part XLIX., ante. 

Bankruptcy.] — Sec, generally, BANKKUP'rcY, 
Vols. IV. & V. 

3263. Appeal from County Court to 

Divisional Court — Further appeal to Court of 
Appeal by special leave.] — In a bankruptcy appeal 
to the Divisional Couit the appeal was dismissed 
& the appellant applied to the Divisional Court 
for leave to appeal to the Court of Appeal. 

1 think, as 1 have always said, that the appeal 
to this couit in bankruptcy is a Couit of App^ 
from county courts exercising a High Court juris- 
diction, & the statute [Bankruptcy Act, 1914 
(c. 59), s. 108] has said the decision given by this 
court or the Court of Appeal gives leave to appeal. 
Therefore I do not think it is right to have the 
estate wasted by further appeal in a matter where 
we both have no doubt & where we ai‘e affirming the 
judge in the court below. I say that expressly, 
because I think if you ask the Court of Appeal 
for leave, you should tell them the reasons of this 
court for refusing it (Horridge, J.). 

Subsequently the appellant applied to the Court 
of appeal for leave to appeal. The court refused 
leave to appeal, stating that what Horridge, J., 
had said in refusing leave to appeal was quite 
right. — lie Hoey, Ex p. Hoey (1918), 88 L. J. 
K. B. 273 ; [1918-19] B. & C. R. 49, D. O. 

3264. Re-argument before full 

Court of Appeal.]— By a bill of sale given as a security 
for money advanced the grantor assigned the good^ 
therein mentioned “ as beneficial owner.” The 
grantor having been adjudicated a banki'upt, the 
Hustee in bankiTiptcy applied to have the bill of sale 
declared void as against him. The Divisional Court 
(affirming the decision of the county court judge) 
held that the bill of sale was valid. The trustee 
appealed to the Court of Appeal, leave having 
been obtained for that purpose. On the appeal 
a new point was raised, namely, that the intro- 
duction of the words “ as beneficial owner ” was 
such a departure from the form in the schedule to 
BUlb of Sale Act, 1882, as to invalidate the bill of 
sale under sect. 9 of that Act. The Court of Appeal 
gave judgment in favour of that contention ; but 
upon its appearing that there was no appeal from 
that judgment to the House of Lords {see 4 <fc 5 
Geo. 5, c. 59, s. 108 (2)) ordered that the point 
should be re-argued before the full Court of 
Appeal. — Re Barber, Ex p. Stanford (1880), 
17 Q. B. D. 269 ; 65 L. J. Q. B. 341 ; 64 L. T. 894 ; 
34 W. R. 607 ; 2 T. L. R. 657, C. A. 

3265. — -.]— Appeal by the 

official receiver as trustee of the property of X., 
a bankrupt, from a judgment of the Divisional 
Court, reversing an order of the county court 
judge, by which a bill of sale executed by the 
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bankrupt was declared void. The official receiver 
applied to the Divisional Co\irt for leave to appeal, 
which was granted. Their lordships after the 
conclusion of the argument took time to consider 
their judgment, but the case was afterwards directed 
to be re-ai’gued before the full Court of Appeal. 
The case was re-argued accordingly. — Re Morritt, 
Ex p. Officiax. Receiver (1886), 18 Q. B. D. 222 ; 
56 L. J. Q. 3. 139 ; 56 L. T. 42 ; 35 W. R. 277 ; 
3 T. L. R. 266, C. A. 

3266. Case remitted by House of Lords to court 
of first instance — Appeal direct to House of Lords.] 

— On an appeal to the House of Lords on a pre- 
liminary question of law, it was held that the facts 
ought to be found first. The case was accord- 
ingly sent back to be heard by the court of first 
instance, &: after the judge had given his decision 
both on the facts & on the law, the case, if an appeal 
was thought necessary, was to go to the House 
of liords direi't without going in the first instance 
to the ('oui’t of Appeal. — ^Virginia Carolina 
Chemical Co. v. Norfolk & North American 
Shipping Co. (1912), 28 T. L. R. 513. 

Case stated — Appeal from application in 
chambers.] — See Part XXXV., Sect. 3, ante. 

3267. Appeal from opinion of court on 

case — Opinion adopted by arbitrator — Mistake of 
law on face of award.] — Although the opinion of 
the High Court upon a special case stated by an 
arbitrator under the Arbitration Act, 1889 (c. 49), 
with regard to a question of law arising in the 
coui‘se of the reference, cannot be the subject of 
appeal, yet if that opinion is erroneous, an award 
expressed to be founded on that opinion can be 
set aside as containing an error of law apparent on 
the face of the award. — British Westinghouse 
Electric & Manufacturing Co., Ltd. v. Under- 
ground Electric Rys. Co. op London, Ltd., 
[1912] A. C. 673 ; 81 L. J. K. B. 1132 ; 107 L. T. 
325, H. L. 

3268. .] — This case came 

before the Divisional Court, composed of the 
Lord Chief Justice, Ridley, J., & Jx)rd Coleridge, J. 
The court was divided in opinion, but the two 
first-named judges were of opinion that there was 
no such covenant by the lessor ; & all were of 
opinion that evidence of the custom was excluded 
by the terms of the lease. This judgment being 
consultative was not directly appealable, & the 
umpire then made his awaid in accordance with 
it, annexing it to his award. Under the recent 
decision of the House of Lords in the British 
W estinghouse Case, No. 3267, ante, it is possible 
to question such an imappealable decision, if 
embodied in an award, by alleging that error in 
law appears on the face of the award. This was 
accordingly done ; the Divisional Court felt them- 
selves bound by their previous decision, & refused 
the motion. An appeal is now made to this court 
from that refusal, but in effect questioning 
the previous decision of the Divisional Court 
(Scrutton, L.J.). — Westacott v. Hahn, [1918] 

1 K. B, 495, 511 ; 87 L. J. K. B. 565 ; 118 L. T. 
615 ; 34 T. L. R. 257, C. A. 

3269. Opinion made final by special 

Act.] — Sect. 6 (2) of the Acquisition of Land (A^^ss- 
ment of Compensation) Act, 1919, provides that 
the decision oi the High Court upon a special case 
stated by an arbitrat/or for the opinion of the court 
on any q^^uestion of law arising in the arbitration 
shall be final & conclusive & not subject to appeal 
to any other court. 

An official arbitrator stated a case under the 
Act the Divisional Court decided adversely to 


the contention of the claimants for compensation. 
The arbitrator then made his award, embodying 
therein the decision of the Divisional Court. The 
claimants applied to another Divisional Court 
to set the award aside on the ground that the award 
was on the face of it erroneous in law, but the court 
dismissed the application. The claimants then 
appealed from this decision : — Held : that no 
appeal could be entertained. — Northwood v. 
London County Council (No. 2) (1927), 96 
L. J. K. B. 520 ; 137 L. T. 49 ; 91 J. P. 93; 43 
T. L. R. 347 ; 25 L. G. R. 254, O. A. 

Certiorari — Appeal from decision of High Court.] 
— See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 31 (1) (a) ; Criminal Law, 
Vol. XIV., pp. 552, 553, Nos. 6283-6286, & 
Crown Practice, Vol. XVI., p. 476, Nos. 3573- 
3581. 

Commercial List — Order transferring case to.] — 

See Courts, Vol. XVI., p. 185, No. 912. 

Companies.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 31 (1) (i). 

Consent orders.] — See Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), s. 31 (1) (h). 

County courts.] — See Part LXXVIII., Sect. 1, 

^'^CoTk]— 5erPart LXXXVI., Sect. 24, post. 

3270. Courts (Emergency Powers) Acts — Leave 
to appeal to Court of Appeal — Discretion of court.] 

— Where judgment had been given for the defts. 
on their counterclaim with leave to proceed to 
execution notwithstanding the Courts (Emergency 
Powers) Act, 1914 (c. 78), & the pltf.’s application 
for leave to appeal against the latter part of the 
order had been refused, & pltf. moved ex parte 
for leave to appeal, the Court of Appeal refused the 
application, being of opinion that inasmuch as 
sub-sect (2) of sect. 1 of the Courts (Emergency 
Powers) Act, 1914, left it to the “ absolute dis- 
cretion ** of the original judge whether to grant 
an application under that section or not, & the 
learned judge liaving exercised that discretion 
after due consideration, it was not a case in which 
any appeal lay to the Court of Appeal under the 
Act. — De Bingham v. London Life Assoun., 
Ltd., [1915] W. N. 165, C. A. 

“ Criminal cause or matter.”] — See Supremo 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), ss. 29, 31 (1) (a), 48, Criminal Law, Vol. 
IV., pp. 40, 551, Nos. 14, 16, 6271-6298 ; Crown 
Practice, Vol. XVI., p. 270, Nos. 792-797 ; 
Ecclesiastical Law, Vol. XIX., p. 355, No. 1721. 

Custody of Infants Act, 1873 (c. 12).] — See 
Vol. XXVIII., p. 273, No. 1253. 

Debtors Act, 1869 (c. 62), s. 5 — Appeal from 
bankruptcy Judge.] — See BANiaiuPTCY, Vol. V., 
p. 1042, No. 8610. 

Default Judgment.] — See Pleading, p. 160, ante. 

3271. Discretion of judge — Whether appeal 
from.] — The Court of Appeal in Chancery has 
laid down over & over again that, on a question 
which depends on the discretion of the judge, the 
Court of Appeal does not in general interfere with 
that discretion. Not that the Court of Appeal 
has not complete jurisdiction over such cases, or 
that the decision of the court below would not be 
overruled where serious injustice would result 
from that decision ; but as a general rule, the Court 
of Appeal declines to interfere (James, L.J.). — - 
Golding v. Wharton Saltworks Co. (1876), 1 
Q. B. D. 374; 34 L. T. 474 ; 24 W. R. 423, 
C. A. 

8272. .] — Sect. 19 of the Supreme 

Court of Judicature Act, 1873 (see, now. Judicature 
Act, 1926 (c. 49), s. 27 (1)), does not give the Court 
of Appeal juris^ction to entertain an appeal from 
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a judge of the High Court with reference to a 
matter which before the passing of the Judicature 
Acts was in the absolute discretion of the judge. 

Leave to extend the time for appealing from 
a county court in the exercise of its Admiralty 
jurisdiction, is by sect. 27 of the County Courts 
Act, 1868, a matter within the absolute discretion 
of the judge of the Admiralty Division, & from his 
decision no appeal lies to the Court of Appeal. — 
Titr Amstel, <1878), 2 P. D. 186 ; 47 L. J. P. 11 ; 
37 L. T. 138; 26 W. R. 69; 3 Asp. M. L. G. 
488. 

3278. .] — In a case stated by justices 

for the opinion of the court as U) whether they 
were bound to enforce an affiliation order on 
application, or whether they had any discretion 
in the matter, the two judges were divided, one 
holding that justices have a discretion, & the other 
judge that they are bound on application to 
enforce affiliation orders. On application for 
leave to appeal : — Held : they had no power to 
grant an appeal, this being a criminal case. — 
Davies v. Evans (1882), 9 Q. B. D. 238 ; 51 
L. J. M. C. 132, D. C. 

3274. .] — Where a judge has refused 

to commit for contempt, an appeal lies from such 
refusal, although where that refusal ha,s been 
simply an exercise of judicial discretion, the Court 
of Appeal, while entertaining an appeal, will be 
slow to alter the decision of the court below. — 
.Tarmatn V. Chatti^kton (1882), 20 Ch. 1). 493; 
51 L. .1. Vh. ill ; ,30 W. R. 461, C. A. 

3275. .]- Whatever the law may have 

been before the Suprcmie Court of Judicature Acts, 
1873, 1875, the exercise of discretion is now the 
subject of appeal. It has been truly said that 
a very strong case must be made out before the 
exercise of discretion can be overruled ; the Court 
of Appeal must be satis! led that it has been 
wrongly exercised (Jessel, M.K.). — R. v. Maiden- 
head CORPN, (1882), 9 Q. B. D. 494 ; 51 ].. J. 
Q. B. 444 ; 47 L. T. 529 ; 46 J. P. 724, C. A. 

3276. -l—Ord. XXXVI., r. 3, gives 

the court discretion to decide upon th(‘ mode of 
trial in a class of cases of which this is one. That 
discretion, like other judicial discretions, must be 
exercised according to common sense & according 
to justice, & if there is a miscarriage in the exercise 
of it it will be reviewed ; but still it is a discretion, 
& for my own pait 1 think that when a tribunal 
is invested by Act of Parliament or by Rules with 
a discretion, & without any indication in the Act 
or Rules of the grounds upon which the discretion 
is to be exercised, it is a mistake to lay down any 
rules with a view of indicating the })articulai' 
grooves in which the discretion should lun, for if 
the Act or the Rules did not fetter the discretion of 
the judge, why should the court do so ? (Bowen, 
L.J.).— GARDNI5R V. Jay (1885), 29 Ch. D. 50 ; 54 
L. J. Ch. 762 ; 62 L. T. 395, C. A. 

3277. ,] — An attachment against a 

solicitor for non-compliance with an order of the 
court is a punitive & disciplinary, not a mere 
civil, process, & consequently the existence of a 
receiving order made against the solicitor would 
not oust the jurisdiction of the court to order the 
attachment. But where the judge below, while 
maintaining the jurisdiction, declines, in the 
exercise of his discretion, to order an attachment, 
on the ground that looking at all the circumstances 
of the case no beneflt will be likely to arise by order- 
ing the attachment, the Court of Appeal will not, 
at least in the absence of gross disobedience, or 
contempt, interfere with this discretion. 

I do not say that in no case would the court 
interfere, but it must be a case of gross mis- 


carriage (Cotton, L.J .). — Re Wbay (1887), 36 
Ch. D. 138 ; 66 L. J. Ch. 1106 ; 67 L. T. 605 ; 36 
W. R. 67 ; 3 T. L. R. 708, C. A. 

3278. .] — ^An action was brought in 

the Chancery Division, the pltf. claiming an 
injunction to restrain the continuance of an 
alleged nuisance arising from noise produced by 
the working of electric machinery. He also claimed 
damages. The pltf. applied for obtained an 
interlocutory injunction to a limited extent ; but 
a second application by him for an injunction was 
refused. The pltf. afterwards applied by summons 
in chambers for an order that the action should 
be transferred to the Queen’s Bench Division, & 
be tried by a judge with a jury. On this summo]^ 
the judge made an order for transfer, & his lordship 
refused a subsequent motion by the defts. to rescind 
the order. The Court of Appeal was asked to set 
aside the order, on the ground that the learned 
judge, in exercising his discretion, had attached 
undue weight to the difficulty of assessing the 
damages : — Held : it was obvious from his judg- 
ment that the judge had not acted upon general 
rule, but had fully considered the particular 
circumstances of the case, this court ought not 
to differ from him, unless it thought that his 
order would amount to a miscarriage of justice. — 
Mangan Metropolitan Electric Hupply 
Co., [1891] 2 Ch. 551 ; (>5 J.. T. 202 ; 7 T. L. R. 
553, C. A. 

3279. .]— Wlien a pltf. moves for 

judgment in default of a defence, under Ord. 
XXVll., r. 11, the judge, in deciding the issues 
between the parties, must look to the statement of 
claim, & nothing else ; but he has the same dis- 
cretion as to costs, under Ord. LXV., r. 1, in cases 
under Ord. XXVIT., r. 11, as in all other cases; 
<fe the Court of Appeal will not review his discretion, 
twen though there has been leave to appeal, unless 
there has been a disregard of principle or mis- 
apprehension of facts. — Young v. Thomas, [1892] 
2 Oh. 134 ; 61 L. J. Ch. 496 ; 66 li. T. 675 ; 40 
W. R. 168 ; 36 Sol. Jo. 412, C. A. 

3280. . 1 — Wliere costs are in the 

discretion of the Judge, the Court of Appeal will 
assume that he has exercised his discretion as 
to them & will not entertain an appeal, unless it is 
satisfied tliat ho has not exercised his discretion, 
but has applied some rule which he considered 
as excluding it.-"BEW v. Bew, |1899] 2 Oh. 407 ; 
68 L. J. ill. 657 ; 81 L. T. 284 ; 48 W. R. 124, 
C. A. 

3281. .] — In an action judgment had 

been given for the defts. on their counterclaim 
witli leave to proceed to execution notwithstanding 
the Courts (Emergency Powers) Act, 1914 (c. 78), 
& application of pltf. for leave to appeal against 
the latter part of the order had been refused. 

On motion ex parte by pltf. for leave to appeal, 
the Court of Appeal refused the application, being 
of opinion that, inasmuch as sub-sect. (2) of sect. I 
of the Courts (Emergency Powers) Act, 1914, left 
it to the “ absolute discretion ” of the original 
judge whether to grant an application under that 
section or not, & the judge having exercised that 
discretion after due consideration, it was not a case 
in which any appeal lay to the Court of Appeal 
under the Act. — De Bingham v. London Life 
Assocn., Ltd., [1916] W. N. 166, C. A. 

3282. Appeal from county court.] — 

Ord. XII., r. 16, of the County Court Rules pro- 
vides that “ . . . the court may, in its discretion 
. . . make an order postponing or adjourning 
for good cause the trial of any action or matter 
upon such terms, as to costs or otherwise, as may 
be just : — Held : that the pendency in the 
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High Court of an action involving practically 
the same issue as that raised in the county co\irt 
action may be “ good cause within the above rule 
entitling the county court judge, in the exercise 
of his discretion, to postpone the trial of the action 
in his court till after the hearing of the High Court 
action. 

It is always difficult to distinguish between what 
is “ good cause ” & what is a matter for the dis- 
cretion of the judge, but I think the pendency of 
an action, which may be between other parties, in 
which the same question will probably be tried, is 
a matter entitling the judge, in the exercise of his 
discretion, to make an order for the postpone- 
ment of the trial. The discretion must no doubt 
be a judicial discretion, but in this case I cannot 
say that the judge did not consider the point, & 
w)i ether the order he made was right or wrong, 
1 cannot say that he did not exercise his judicial 
discretion. It seems to me, therefore, that the 
appeal fails (Bray, J.). — Hammond BRoniERS & 
Champnesr, Ltd. v. Jackson, [1914] 1 K. B. 241, 
248 ; 83 L. J. K. B. 380 ; 110 L. T. 110, D. C. 

3283. Judge acting under belief he 

has no discretion.] — The High Court has juris- 
diction under sect. 133 (1) of the Companies 
(Consolidation) Act, 1908 (sec, vow. Companies 
Act, 1929 (c. 28), s. 165 (1)), to transfer to the 
coui-t exercising the Stannaries jurisdiction a 
petition to wind up a company, formed to work 
mines within the Stannaries. 

Certainly there is a discretionary jurisdiction 
to transfer the petition, & the only question was 
whether the order to that effect which was made by 
Astbuiy, J., was wrong. . . . The learned judge’s 
order was right & ought not to be disturbed, 
whether or not he was right in thinking tliat he 
had no discretion in the matter (Cozkns-Hardy, 
M.B .). — Be Badium Ore Mines, Ltd. (1913), 
no L. T. 57 ; 30 T. L. B. 60, C. A. 

Dissolution of marriage.] — A^ee “ Divorce,” hifra. 

Divisional Courts.] — See Supreme (’ourt of 
Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 27, 31 (1) {ah (bh (dh (fh (hh (Jh i^h 62; 
li. S. C., Ord. LIV., r. 23, p. 706, ante; Ord. 
LIX., Part LXXVIII., post; Arbitration, VoL 
II., pp. 632, 633, Nos. 2593, 2601-2604 ; Bank- 
ruptcy, Vol. IV., p. 526, No. 4808; County 
CoiTRTH. Vol. XTII., pp. 634, 554, Nos. 852-858, 
3120 ; Courts, Vol. XXII., p. 186, Nos. 918-922 ; 
C^owN Practice, Vol. XVI., pp. 270, 340, 347, 
395, 396, 470, 477, Nos. 792-797, 1730-1740, 
2397-2402, 3573-3581 ; Elecitonh, Vol. XX., 
pp. 157, 186, Nos. 1294, 1614, 1617-1620; 

“ Attachment,” “ Case stated,” “ Certiorari,” 
‘‘ Criminal Cause or Matter,” snpra ; “ Habeas 

Corpus,” “ Mandamus,” ” Prohibition,” infra. 

Divorce.] — See Supreme Court of Judicature 
((Jonsolidation) Act, 1925 (c. 49), ss. 27, 31 (1) (e) 
& (i) ; Husband & Wife, Vol. XXVII., p. 487, 
Nos. 6195-5199. 

New trial.] — See Husband <8: Wife, Vol. 

XXVIT., pp. 491-494, Nos. 5234-5267. 

Rehearing.]— Husband & Wife, Vol, 

XXVH., p. 490, Nos. 6220-5233. 

Appeal as to costs.]— Part LXXXVI., 

Sect. 24, post. 

Durham Palatine Court.] — f^ee Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), s. 28. 

Election.] — A^ee Courts, Vol. XVI., p. 186, 
No. 913, 

Elections.]— K. S. 0., Ord. LVIII., r. 21, 
post ; Supreme Court of Judicature (Consolida- 
tion) Act, 1926 (c. 49), s. 31 ( j ) ; Representation 


of the People Act, 1918 (c. 04), s. 14 ; EUBcnoNS, 
Vol. XX., pp. 167, 180, Nos. 1204, 1614, 1617- 
1620. 

3284. Error — Error in law apparent on face of 
order — Jurisdiction of High Court to review.] — 

Since the passing of the Judicature Act, 1873, 
the High Court has no jurisdiction to review its 
own order, in an action brought to review the order 
on the ground of error in law apparent on the face 
of it, the remedy of the party complaining being 
by appeal to the Court of Appeal. — Bright ^ 
<’o., I/TD. V. Seixar, [1904] 1 K. B. 6 ; 72 L. J. 
K. B. 921 ; 89 L. T. 431 ; 52 W. B. 148 ; 20 
T. L. R. 12 ; 48 Sol. Jo. 13, C. A. 

As to “ slip rule,” see B. S. C., Ord. XXVllI., 
r. 11, p. 472, antp. 

Ex parte application .] — See K. S. C., Ord. 
LVIII,, rr. 2, 10, pp. 772, 798, post. 

Habeas corpus .] — See Supreme (vourt of Judica- 
ture (Consolidation) Act, 1926 (c. 49), s. 33 (1 ) (a) ; 
Crown Practice, Vol. XVI., pp. 270, 271, Nos. 
792-804, 809. 

Infants, custody .] — See Custody of Infants Act, 
1873 (c. 12) ; “ Habi'as corpus,” supra. 

Inferior courts .] — See “ Divisional Courts,” 
supra ; “ Mayor’s Court,” “ Liverpool Court of 
Passage,” infra ; R. S. C., Ord. LIX., rr. 10-17, 
Part LXXVIII., Sect. 7, post. 

Informations by Attorney-General for penalties.] 
— See Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 27 ; Courts, Vol. XVI., 
p. 185, No. 914. 

Injunctions .] — See Supremo Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 31 (1) ; In- 
junction, Vol. XXVIll., pp. 616, 517, Nos. 1217- 
1220. 

3285. Inquiry —Assessment of damages in inquiry 
before under-sheriff.] — Whore there has been a 
trial before the under-sheriff & a jury for the 
assessment of damages in an action in the Higli 
Couit, an application for a new trial must bo made, 
under Judicature Act, 1890 (c. 44), s. 1 {see, now, 
Judicature Act, 1925 (c. 49), s. 30 (1)), to the 
Court of Appeal, & not to a Divisional Court. — 
Badam’b (William) Microbe Killer Co. v. 
Leather, [1802] 3 Q. B. 85 ; 61 L. J. Q. B. 38 ; 
65 L. T. 604 ; 40 W. R. 83 ; 8 T. L. R. 68 ; 36 
Sol. Jo. 59, C. A. 

Interlocutory Judgments & orders.] — See Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), 8. 31 (1) (i) ; B. S. C., Ord. LVIII., r. 15, 
Part LXXVII., Sect. 1, sub-sect. 2, U., post; 
Arbitration, Vol. II., pp. 459, 462, 522, Nos. 
1064-1059, 1082, 1083, 1599, 1000; Contempt 
OP Court, Vol. X., p. 80, Nos. 988, 989 ; Judg- 
mentr, Vol. XXX., pp. 128-139, Nos. 61-165. 

Interpleader.] — See R. S. C., Ord. LVII., r. 11, 
p. 757, ante. 

3286. Judge — Appeal from order of Judges of 
Court of Appeal — Sitting as Divisional Court.] — 

Lord Esher & Lords Justices Lindley & Lopes 
sitting as a Divisional Court allowed (by a majority) 
an appeal by the pltf . from the judgment in favour 
of the deft, given by the judge of the City of 
London Court. The pltf. appealed. 

The Court of Appeal held that as this was an 
appeal from the decision given by the other judges 
of appeal, though sitting as a Divisional CouH, 
it did not appear seemly that they should interfere 
with the order made. That order would, therefore, 
be affirmed without the case being gone into. — 
Yarmouth v. 3?^ancb, Ltd. (1888), 4 T. L. R. 
601, O. A. 

3287. Sitting In Lunacy.] — ^An appeal 

lies, without leave, to the Court of Appeal from a 
decision of the Ixirds Justices sitting in Lunacy, 
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directing that the costs of an inquiry into the 
mental condition of an alleged lunatic should be 
paid out of the alleged lunatic’s estate . — He 
rATHCAKT, [1893] 1 Oh. 460. C. A. 

Judge in King’s Bench Division Chambers.] 

— See Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 62 ; R. 8. C., Ord. LIV., 
rr. 23, 24, pp. 700, 708, anie, 

Appeal on matters of practice & procedure.] 

— See Supreme Court of Judicature ((Jonsolida- 
tion) Act, 1925 (c. 49), s. 31 (3) ; R. 8. C., Ord. 
LIV., r. 23, p. 700, ante. 

Judge in chambers.] — See Supreme Court of 
Judicature (Consolidation) Act, 1926 (c. 49), 
ss. 31 (3), 02. 

Lancaster Palatine Court.] — See Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 28 ; CouRTR, Vol. XVJ., p. 190, Nos. 1015, 
1016. 

Service on parties out of Jurisdiction — 
Order of Court of Appeal.] — See Cottrtr, Vol. XVI., 
p. 195, Nos. 1000-1004. 

Transfer to High Court.] — See Courts, 

Vol. XVI., p. 195, Nos. 1006, 1007. 

Leave to appeal — Refusal of.] — See “ Divisional 
Courts,” supra. 

Leave to defend — Refusal of.] — See Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 31 (2); R. S. C., Ord. LIV., rr. 3, 0, 
pp. 701, 702, ante. 

Liverpool Court of Passage.] — See Courts, Vol. 
XVI., p. 200, Nos. 1059, 1060 ; Liverpool Corpora- 
tion Act, 1921 (11 & 12 Geo. 6, c. Ixxiv). 

Lunacy.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 26. 

3288. Appeal from Judge in lunacy.] — 

Re Cathcart, No. 3287, ante. 

3289. .] — ^An inquiry was pending as 

to the alleged lunacy of C. The official solicitor 
had in the meantime been appointed receiver of 
her estate, & in that capacity he had in his pos- 
session a large sum of documents belonging to her. 
Upon an application made on her behalf to the 
judge sitting in lunacy for liberty to inspect 
take copies of such of the documents as C. might 
require for her defence on the inquiry, his lordship 
made an order directing that the official solicitor 
should furnish within seven days copies of such 
documents only as he intended to use against her. 

appealed : — Held : the appellant had a right to 
appeal. — Re Cathcart, [1902] W. N. 80, C. A. 

Mandamus.] — See Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 31 (1) (a) ; 
R. 8. C., Ord. LIII., p. 681, onfe ; Crown Practice, 
Vol. XVI., pp. 346, 347, Nos. 1730-1740 ; “ Crim- 
inal Cause or Matter,” supra. 

Master.]— R. S. C., Ord. LIV., rr. 21, 22 a, 
pp. 704, 705, ante. 

Mayor’s Court.] — See Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), ss. 24, 26 ; 
Mayor’s Court, Vol. XXXIV., p. 536, Nos. 91-94. 

Midwives Act.] — See Midwives Act, 1902 (c. 17), 

s. 4. 

8290. Minutes of Judgment — Motion to vary.] — 

The minutes of an order made in the trial of an 
action as settled by the registrar did not mention 
certain documents which the pltf. contended were 
admitted during the trial. The judge refused 
to alter the minutes, & the pltf. app^ed : — Held : 
the Court of Appeal would not entertain an appeal 
from the decision of a judge with reference to the 
minutes of his order. — J ames v. Jones (1892), 67 
L. T. 684, C. A. 

New trial.] — See Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 30 (1) ; R. 8. C., 
Ord. XXXIX., p. 590, ante. 


8291, Sheriff’s inquisition — Application to 

set aside verdict Sc return — Application of Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 80 (1).] — In an appeal from the verdict 
& return made on an inquisition before the Sheriff 
of Tiondon the court directed a new trial. 

It appeared that the old method of procedure 
in such appeals was by rule directed to the court 
in Banc, which under the Judicature Acts was 
replaced by the Divisional Court. By the Judica- 
ture Act, 1890, s. 1, now replaced by sect. 30 (1 ) 
of the Supreme Court of Judicature (Consolida- 
tion) Act, 1925, the jurisdiction was transferred 
to the Court of Appeal. — S mith v. Trakyris, 
[1929] W. N. 39 ; 167 L. T. .To. 92, C. A. 

Official referee.]— /S'cc R. M. C., Ord. LTXa., 
PartLXXIX., post. 

Order.]— .See R. S. C., Ord. LIV., r. 23, p. 706, 
ante; ” Judge,” st/pm. 

3292. “ Until further order ” — Motion to 

vary to Judge of first instance.] — When an order 
is made under sect. 1 of the Infants Custody Act, 
1873, on the petition ol a mother, giving the 
custody of an infant child to her “ imtil further 
order,” an application to vary the order by reason 
of something subsequent L) its date should be 
made, not by way of api)eal, but by motion before 
the judge of first instance *. — Rc lIoi.T (1880), 10 
Ch. D. 115 ; 29 W. R. 341, C. A. 

3293. Of single judge of Court of Appeal — 

Motion to vary or discharge.] —A motion to dis- 
charge or vary an order ot a single judge of the 
Court of Appeal, under sect. 52 ot the Judicature 
Act, 1873 (see, noiv. Supreme Court of Judicature 
(Consolidation) Act, 1925 (e. 49), s. (50 (1)), is not 
an appeal within the* meaning ot sect. 1 of the 
Supreme Court of Judicature (Procedure) Act, 
1894 (^ee, nouu Supreme (.\)iirt of Judicature 
(Consolidation Act, 1925 (c. 49), s. 31), may be 
made without leave of the judge or of the Court 
of Appeal. — B oyd v. Bischoffsiieim, [1895] 
1 Oh. ] ; 64 L. ,T. Ch. 148 ; 71 L. T. 531 ; 43 W. R. 
36 ; 7 R. 629 ; 39 Sol. Jo. 9, V. A. 

Patents Acts.] — See Patents Sc Designs Acts, 1907 
& 1919 ; R. S. C., Old. LIIIa., Part LXI., ante. 

3294. Certificate of objection — Not subject to 

appeal.] — By sect. 31 of the I’atents, Designs & 
Trade Marks Act, 1883, in an action for infringe- 
ment of a patent, the court or a judge may certify 
that the validit y of tire patent came in question : — 
Held : such a certificate is not a judgment or order 
against which an appeal lies to the Court of Appeal 
under sect. 19 of the Judicature Act, 1873 {see, 
710W, Supremo Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 27 (1 )). — Uaslam Foundry & 
Engineering C^o., I.td. Hale (1888), 20 
Q. B. D. 491 ; 57 I.. J. Q. B. .352 ; 59 L. T. 102 ; 
36 W. R. 407 ; 4 T. L. R. 350 ; 6 R. P. C. 144, 
C. A. 

3295. Summons for prolongation — Order 

of special Judge directing summons to stand over 
with liberty to apply — Whether subject to appeal.] 

— I)., who claimed to have suffered loss or damage 
by reason of hostilities, applied by originating 
summons under sect. 18 of the Patents & Designs 
Act, 1907, as amended by sect. 7 of the Patents & 
Designs Act, 1919, for the extension of the terms 
of eight several patents granted in the years 1911 
& 1915 inclusive. The G. L. B. Syndicate, Ltd., 
made a similar application in respect of three 
patents granted in the years 1912, 1916 & 1916 
respectively. The judge held that in neither of 
the cases was there any special circumstance to 
justify a departure from the general rule, & that 
the summonses must therefore stand over generally 
with liberty to restore at a later date. D., with 
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leave of the judpre, appealed. On a preliminary 
objection taken by the Comptroller-General of 
I’aients that no appeal lay from the order of the 
judpe : — Held: the order was a “decision” 
within the meaninj? of sect. 92 (2) of the Act 
of 1907 as amended by sect. 20 of the Act of 1919 
<fe the schedule thereto, & an appeal did not lie 
from that decision . — He Davidson’s Patents, He 
Gaskin’s Patents, [1921] 1 Ch. 09, 70 ; 90 D. J. 
Ch. 214 ; 124 h. T. 300 ; 37 T. L. It. 57 ; (35 
Sol. Jo. 74 ; 37 K. P. C. 252, C. A. 

3296. Pleadings — Appeal on ground of irregu- 
larity in.] — When a trial is over & the facts have 
been gone into, an appeal cannot be brought on 
the ground of irregularity in the pleadings. — 
Ddncombe r. Davey (1887), 3 T. L. K. 359, C. A. 

Practice & procedure — Matters of.] — See 
Supreme Court of Judicature (Consolidation) Act, 

1925 (c. 49), s. 31 (3) ; B. S. C., Ord. TJV., r. 23, 
p. 706, ante. 

3297 . Appeal to House of Lords.] — 

Appeals to the House of Lords upon matters of 
procedure ought not to be regarded with favour. 
jf\lthough such an a})peal was competent & might 
be entertained in an exceptional case, it was 
undesirable, unless some important question of 
principle was in issue, that there should be any 
appeal on a mere question of iirocedure beyond 
the Court of Appeal (per CvR.).- — Blair Hay- 
cock, Cadle Co., [1917] W. N. 319 ; 34 T. T.. H. 
39 ; 62 Sol. Jo. (>8, H. L. 

Prize Court.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 27 (1) ; Prize 
I^w, Vol. XXXVII., pp. 578, 656, 671, 672, 688, 
Nos. 94, 1132, 1362-1309, 1500. 

Probate.] — See Supreme (^ourt of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 27 ; Executors 

Administrators, Vol. XXIV., pp. 282, 283, 
Nos. 3491-3497. 

Appeals from county courts — On points of 

law.] — See Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1) (k) ; 
“ Divisional (’ourt,” supra. 

Prohibition.] — See Supreme (’ourt of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 31 (1) (a); 
Criminal Law, Vol. XIV., p. 652, Nos. 6283, 
6284 ; Crown Practice, Vol. XVI., pp, 3fi5, 396, 
Nos. 2397—2402. 

Public Health Acts.] — See I’ublic Health Act, 
1875 (c. 55), s. 268 ; Compulsoky^ Purchase, 
Vol. XL, p. 293, No. 2225 ; Highways, Vol. 
XXVL, p. 538, Nos. 2369-2375. 

Quarter Sessions.] — See Crown Cases Act, 1848 
(c, 78) ; Quarter Sessions Act, 1849 (c. 45) ; 
Supreme Court of Judicature (Consolidation) Act, 

1926 (c. 49), s. 25 ; Intoxicating Liquors, Vol. 
XXX., p. 70, Nos. 551-556 ; Magistrates, Vol. 
XXXI II., pp. 448-456, 458, 469, Nos. 1684-1685, 
1707-1715 ; Police, Vol. XXXVII., p. 194, 
Nos. 135, 136. 

Quo Warranto.] — See Supreme Court of Judica- 
ture (Consolidation) Act, 1926 (c. 49), s. 48 ; 
R. S. C., Ord. LXIi., r. 2, Part LXXXIX., Sect. 
2, post. 

Railway Rates Tribunal — Railway Commis- 
sioners.]— ,SVe R. S. C., Ord. LVIIl., r. 19 a, sub- 
sect. 2, AA., BB., post. 

Receiver.] — See Supreme Court of Judicature 
(Consohdation) Act, 1926 (c. 49), s. 31 (1) (i). 

Reference.] — See “ Arbitration,” “ Master,” 
supra. 

Registrar.]— 6'ee R. S. C., Ord. XXXV., p. 624, 
ante Companies, Vol. X., p. 978, Nos. 6751, 6762. 


Registration.] — See Representation of the People 
Act, 1918 (c. 64). s. 14 ; R. 8. C., Ord. LVllI., 
r. 21, sub-sect. 2, EE., post. 

Revenue cases.] — See R. S. C., Ord. LX VIII., 
r. 2, Part LXXXIX., Sect. 2, post. 

3298. Appeal on question of law — What are 

questions of law & questions of fact.] — The com- 
missioners for the special purposes of the Income 
Tax Act have in this case adopted a mode of 
framing the case they have stated which is, I 
think, both objectionable <&; embarrassing. Their 
determination of questions of pure fact are not 
to be disturbed any more than are the finding of a 
jury^ unless it should appear that there was no 
evidence before them upon which they, as reason- 
able men, could come to the conclusion to which 
they have come ; & this, even though the Court of 
Review would on the evidence have come to a 
conclusion entirely different from theirs. With 
their rulings upon questions of law it is entirely 
different. The Court of Review is quite entitled, 
indeed 1 think bound, to overrule their decisions 
if they think them erroneous. Wliat I have many 
times in this House protested against is the attempt 
to secure for a finding on a mixed question of law 
&D fact the unassailability which belongs only to 
a finding on questions of pui’e fact. This is sought 
to be effected by styling the finding on a mixed 
question of law & fact a finding of fact. What is 
the proper construction of a statute, or of any other 
printed or written document, is a question of law. 
In this case the applicants contend for one con- 
struction of r. 3 of 8ched. K of tlie Income Tax 
Act of 1842, if not as well of the fifth sixth 
sections of the Income Tax Act of 1860. The 
respondents contend for another A different con- 
struction of each of tliese enactments, certainly 
of the first. Their respective contentions are set 
forth in paras. 4 & 5 of the case stated. The 
conclusion at which the commissioners arrive is 
thus stated : “ We the commissioners who have 
heard the appeal were of opinion that the con- 
tention put forward by the Crown should succeed, 
& therefore we confirmed the assessment.” But 
that must mean that they have decided (1) that 
the construction of the above-mentioned statutes 
contended for by the Crown was their true con- 
struction, A (2) that the facts which they held 
were proved were enough to bring this case of 
Hall’s within this r. 3, 8ched. E, so construed. If 
tliey had stated clearly what was their conclusion 
upon the first matter, your lordships could over- 
rule this if you considered them in error. While, 
however much you might disagree with their 
conclusion on the second matter, you could not 
disturb it if you found that there was sufficient 
evidence before them to sustain this conclusion. 
It is essential, therefore, that the commissioners 
should when stating a case clearly set forth the 
conclusions of law at which they have arrived, 
separate & distinct from these the conclusions of 
fact at which they arrived. That is the proper 
& convenient course to follow. Any other only 
leads to embarrassment. I cannot a^ee that 
the question in dispute between the parties in this 
case is, as is apparently held by the Court of Appeal, 
merely a question of fact (Lord Atkinson). — 
Great Western Ry. Co. v. Hater, [1922] 2 
A. C. 1, 12, 13 ; 91 L. J. K. B. 472 ; 127 L. T. 
170 ; 38 T. L. R. 448 ; 66 Sol. Jo. 306 ; 8 Tax 
Cas. 231, H. L. 

3299 , .] — The applicant was bom 

in England of Irish parents. Up to 1919 he was 
resident in England, where he lived with his family, 
& was the managing director of an English com- 
pany. In 1919 he partially retired from the 



Paet LXXVll. — ^Appeals to Court of Appeal, Eehearing, etc. 765 


busmoBS &; went to live permanently with his 
family in the Irish Free State. He continued, 
however, to retain the post of advisory director of 
the company. After 1919 he had no definite place 
of abode in England, but he came to England for 
a meeting of the directors every month, & remained 
in England for about a week for consultations with 
the other directors in connection with the com- 
pany’s business. When in England he usually 
stayed at an hotel. His visits to England were 
solely for business purposes, & his wife never 
^companied him. He bad no business interests 
in Iieland except the management of his estate. 
His banking account was kept in Ireland, but he 
had a small account in London. During the past 
five ye^s ho had made three lengthy trips to 
Australia & South America on behalf of the com- 
pany. The applicant claimed exemption from 
income tax on British Government securities 
under sect. 46 of the Income Tax Act, 1918, & 
repayment of income tax on Foreign & Dominion 
Government securities under r. 2 (d) of the General 
Kules apphcable to Sclied. C of the same Act 
in respect of the two fiscal years ending April 5, 
1923, & April 6, 1924, respectively. The special 
commissioners “ held ” that the applicant was both 
“ ordinarily resident ” & “ resident ” in the 

United Kingdom for each of the two years in 
question, & their decision was affirmed by Row- 
LAiT^, J. On aj)peal : — Held: the question of 
residence was one of law, & that the commissioners 
having found the facts having then proceeded 
to decide on those buds that the applicant was 
“ resident ” & “ ordinarily resident ” in the 

United Kingdom during the years in question, 
fheir decision was a conclusion of law K thercfoi*e 
subject to review by the court within the principles 
laid down in Great Western By. Co. v. Baler., 
No. 3298, ante. 

On appeal to the House of Lords : — Held : the 
question of residence was one of degree At there 
was no technical or special meaning attached to 
either expression for the purposes of the Income 
Tax Acts, & accordingly a decision of the com- 
missioners on the question was a finding of fact, 
& as there was evidence ujion which their decision 
could be founded & there was no error in law their 
linding could not be reviewed. — Inland Bevp:nue 
UoMits. V. Lyhaght, [1928J A. G. 234; 97 L. J. 
K. B. 385 ; 139 L. T. fi ; 44 T. L. R. 379 ; 72 
Sol. Jo. 270 ; sub nom, Lysaght v. Inland 
Revenue Comrs., 13 Tax Gas. 511, H. L. 

Solicitor — Misconduct of.] — See Solicitors Act, 
1919 (c. 56), s. 8 ; Solicitors, Vol. XLII., pp. 400, 
408, Nos. 4631, 4659, 4061-4665. 

Special case.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 31 (1) (i) ; 
Arbitration Act, 1889 (c. 49), .ss. 7, 19, & “ Case 
stated,” supra. 

Stamp — Sufficiency of.] — See R. S. C., Ord. 
XXXIX., r. 8, p. 598, ante. 

Trial at bar in King’s Bench Division.] — See 

Courts, Vol. XVI., p. 185, No. 914. 

New trial.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 30 (1) ; Part 
XLI., antCy & R. S. 0., Ord. LVIII., r. 5, p. 792, 
post. 

Undertaking not to appeal.] — See Barristers, 
Vol. III., p. 344, No. 339 ; Courts, Vol. XVI., 
p. 187, Nos. 927-930. 

8300. Vacation Judge — Order made ex parte by — 
Application to discharge — Made to Judge to whom 
action assigned.] — Ord. LXIII., r. 12, which pro- 
vides that no order made by a vacation judge shall be 
reversed or varied except by a Divisional Court or 
the Court of Appeal or the judge who made the 


order, does not apply to an ex parte order, & after 
the close of the vacation an application to discharge 
it must be made to the judge to whose court the 
cause is attached, & not to the Court of Appeal in 
the first instance.-— Boyle v. Sacker (1888), 39 
Ch. D. 249 ; 58 L. J. Ch. 141, C. A. 

Workmen’s Compensation Act, 1906.J — See 
R. S. C., Ord. LVIII., r. 20, sub-sect. 2, DD., post. 


B. Who may Appeal. 

(a) In General. 

3301. Without leave — Parties to action.] — Now, 
what was the practice of the Court of Chancery 
before 1862, & what has it been since ? I under- 
stand the practice to be perfectly well settled that 
a person who is a party can appeal (of course within 
the proper time) without any leave, & that a 
person who without being a party is either bound 
by the order or is aggrieved by it or is prejudicially 
affected by it, cannot appeal without leave. It 
does not require much to obtain leave. If a 
person alleging himself to be aggrieved by an order 
can make out even a primd facie case why he should 
liave leave he will get it ; but without leave he is 
not entitled to appeal (Lindley, L.J.). — Be 
Securities Insurance Co., [1894] 2 Cli. 410 ; 63 
L. J. Ch. 777 ; 70 L. T. 009 ; 42 W. R. 465 ; 3S 
Sol. Jo. 437 ; 1 Mans. 289 ; 7 R. 217, C. A. 

3302. With leave — Person alleging himself 
aggrieved.] — Re Securities Insurance Co., No. 
3301, ante. 

3303. Person Interested in action.] —Leave 

to a person interested in, but not a party to ati 
action, to appeal from an order, may be obtained 
by ex parte application to the Court of Appeal. — 
Re MarIcham, Markham v. Markham (1880), 16 
Ch. D. 1 ; 29 W. R. 228, C. A. 

3304. .] — ^A holder of debentures of a 

company commenced an action on behalf of him- 
self the other debcntm’e hold(n*s to enforce their 
securities, & after tliis an order to wind up the 
company was made. Tlie Secretaiy of State for 
India then agreed l-o take over the undertaking 
on coHain terms, an order was made in the 
winding-up by which the arrangement was 
sanctioned, & it was declaimed that none of the 
money so payable by the Secretary of State was to 
be treated as assets of the company. Am un- 
secured creditor who did not know of this order 
when it was made appUed for leave to appeal. 
Tliis application was made more than twenty-one 
days after he received a copy of the order, but 
within the time for appealing from a final order 
in an action : — Held : as the applicant could not 
liavc been a pai’ty to the action, as regarded him , 
the order must be treated as made in the winding- 
up only ; that Ord. LVIII., r. 9, applied, & that 
he was out of time. 

The applicant does not come here in the position 
of a person who might have been a party to the 
action but was not, & who asks for leave to appeal 
because his special interests are interfered with by 
the order (Jessel, M.R.). — Re Madras Irrigation 
& Canal Co., Wood v. Madras Irrigation & 
Canal Co. (1883), 23 Ch. D. 248 ; 49 L. T. 228, 
C. A. 

3305. .] — After the appeal had been 

set down for hearing, an order was made that 
X. being a person interested, but not a party in 
the cause, should be at liberty to appeal against 
the judgment of the Queen’s Bench Division. — 
A.-G. V. Ailesbury (Marquis) (1885), as reported 
in 16 Q. B. D. 408, C. A. ; on appeal (1887), 12 
App. Cas. 672, H. L. 
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3306. Test for granting leave.] — 

Leave will nofc be given to a person to appeal from 
an order made in an action to which he is not 
a pai*ty, unh*ss his interest is such that he might 
have been made a party by service. 

The test is, could or could not the applicant by 
possibility be made a party t<j the action by ser- 
vice ? (Jessp:l, M.R.). — Crawcour v. Salter 
(1882), 80 W. K. 829, C. A, 

3307. .] — D., the residuary 

legatee of Mrs. Y., brought her action for adminis- 
tration of Mrs. Y.’s estate against K., the surviving 
executor. Mrs. Y. had been the surviving 
executrix of her husband. V., one of the residuary 
legatees of the husband, shortly afterwards brought 
her action against IL, as sole deft,, for administra- 
tion of the husband’s est^ate, alleging broaches of 
trust by Mrs. Y., & asking administration of her 
estate ii R., as her representative, did not admit 
assets to pay what should be found due from her 
estate to the husband’s estate. On Feb. 28, 1885, 
V. moved for judgment. There was no evidence 
before the coui’t that Mrs. Y. was indebted to her 
hiisband’s estate, or that she had been guilty of 
wilful neglect & default, li., by his counsel, 
admitted that she was so indebted, ic he submitted 
to a judgment directing an account of personal 
estate of the husband which she had received, or 
but for her wilful neglect or default might liave 
received, with an inquiry as to balances in her 
hands, & duecting administration of her estate. 
It appeared that, from information K. had received, 
he felt sure that Mrs. Y. would be found a debtor 
to her husband’s estate, that wilful default 
would be established against her, & that it was not 
advisable to incur the exjieiise of contesting these 
points at the hearing. D., on June 2b, 1885, 
moved before Pearson, J., under Ord. XVI., 
r. 40, to discharge or \ary the judgment of Feb. 
1885. This motion was refused on the ground 
that D. had not been served with the judgment. 
D. appealed from this refusal & also applied for 
leave to apjjeal from the judgment : — Held : 
leave cannot be given to a residuary legatee to 
appeal from a decree made against the executor 
at the suit of a creditor, as the executor com- 
pletely represents the estate for the purposes of 
such a suit, <fc the residuary legatee could not be 
made a party to the suit, & the case is quite 
different from one where leave to appeal is applied 
for by a person who, though not according to the 
present practice a necessaiy party to the suit, 
would have been a proper party to it. 

There is no power to give to a person who could 
not be made a party to the action leave to appeal 
against the judgment (Cotton, L. J.). — Re Youngs, 
Doggett V. Revett, Re Youngs, Vollum v, 
REVET-r (1885), 80 Ch. D. 421 ; 63 L. T. 682; 
30 W. R. 880, C. A. 

3308. .] — Cai’go owners instructed 

barge-owners to lighter their goods, &, as time 
pressed, to employ a tug. The tug was so negli- 
gently navigated by the servants of the tug-owners 
that the barge containing the goods was brought 
into collision with another barge, & the goods 
thereby damaged. In an action by the cargo 
owners, as pltfs., against the barge-owners & the 
tug-owners as co-defts., the barge-owners were 
dismissed from the suit with costs to be paid by 
the cargo owners, but the tug-owners were held 
liable with costs for the damage sustained by the 
cargo owners, together with the costs to be paid 
by the cargo owners to the barge-owners. The 


tug-owners by a third-paiiy notice, served on the 
bajfge-owners, set up a contract of indemnity 
under which their customers agreed that the 
tug-owners should “ not be answerable for any 
loss or damage which might happen to, or be 
occasioned by, any barge, or its cargo, while in 
tow, however such loss or damage might aiisc,’* 
& undertook to hold them haimless & indemmfy 
them “ from any such loss or damage, & against 
the faults or defaults of their servants or any 
claim therefor by whomsoever made.” 

Under the issue raised between the co-defts. 
by the third-party notice, the barge-owners wei'e 
adjudged responsible for the amoimt of the damage 
for which the tug- owners had been held liable 
together with the two sets of costs. Both defts. 
served notices of appeal ; but the appeal of the 
tug-owners was subsequently withdrawn : — Held : 
the bai‘ge-ownei*s could not appeal in respect of 
the decision in favour of the pltfs. against the 
tug-owners, for they were not parties to that judg- 
ment, & not having paid the amount adjudged 
to be due by the tug-owneis to the pltfs., they were 
not subrogated to tlieii* rights, &, if subrogated, 
they could not avail themselves of an appeal which 
the tug-ownei's had abandoned, nor could they 
rely on the third-party procedure under the 
Judicatm’e Act, as no order had been made within 
the meaning of the Rules of the Su]>reme Court, 
Ord. XVI., r. 58, giving dii*ection as to the mode 
in, or the extent to, which they were to be bound, 
or made liable, by the judgment against the tug- 
ownei-s. 

It seems to me that the limits to which the right 
of appeal extends in the exceptional cases dealt 
vith m Ord. XVI. are shown m the judgment of 
Cotton, L.J., in In re Youngs^ No. 8807, ante, 
where he says that “ there is no power to give to 
a peison who could not be made a party to the 
action leave to appeal against the judgment.” 
If the owners of the Millwall liad obtained an 
order allowing them to defend the action against 
the tug-owners, then they might jiossibly have 
appealed against the judgment. That they can- 
not now do (Oozens-Uardy, L.J.). — The Mill- 
wall, [1005] r. 155 ; 53 W. R. 471 ; 21 T. L. R. 
846, C. A. 

3309. .] — An infant was entitled 

under the legal limitations of a will (without the 
intervention of trustees) to real estates for an estate 
tail in remainder after a life estate. Orders were 
made by the court that sums for the maintenance 
of the infant should be raised by a chaige upon 
the interest of the infant in the settled estates, ifc 
such a deed was executed. A further order dated 
July 26, 1897, was made declaring the infant a 
trustee of his interest, & appointing persons to 
disentail 4fe mortgage it for the above purpose. The 
persons entitled to estates in remainder, after 
the estate of the infant, were not parties to any of 
the actions or proceedings in which the orders 
were made. One of the remaindermen brought 
an action for a declaration that none of certain 
orders were binding on him. Counsel for pltf. 
contended that the couit had no jurisdiction to 
make the order of July 26, 1897. Counsel for 
infant deft, contended that the order was binding 
on pltf. Although not a party to it he might have 
appealed from it. The only difference as reg^ds 
appeals between the case of a person who is a 
party to an order & that of a person who is not, is 
that in the latter leave to appeal is necessary, & 
he cited the dictum of Jessel, M.B., in Crawcour 
V. Salter, No. 3300, ante: “The test in such 
applications as there is, could or could not the 
applicant by possibility be made a party to the 
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action by service ? ” In the present case the 
pltf. could have obtained leave as a matter of 
course. The action was in the nature of a bill 
of review, but there was nothing to justify it. 
There was no fraud ; there was nothing wrong on 
the face of the order ; the order was not by 
consent & there were no subsequently discovered 
facts. Under those circumstances the court 
ought not to sit in review on an order from v/liicli 
the present pltf., as being a person affected by it, 
might have appealed. 

Strictly speaking, I am not asked in this action 
to set aside the order. All 1 am asked to do is 
to say that notwithstanding the mortgage the land 
remains limited to the same uses as it was before 
the execution of the mortgage. I agree I cannot 
set aside the order (Warrington, J.). — Be Ham- 
bkough’8 Estate, Hambrough v. Hambrough, 
[1909] 2 Ch. 620, 625. 

(5) Particular Inslames, 

3310. Banki’uptcy of appellant — Where question 
of status involved.] — Where an appeal involves a 
question of appellant’s status, tlie House will 
allow it to be proceeded with notwithstanding tlie 
bankj'uptcy of the apj)ellant.— G. v, M. (1885), 
10 App. Cas. 171, 11. L. 

Appeal against injunction— Depriving appel- 
lant of means of livelihood.] — See Hankruptcy, 
Vol. V., p. 1004, Nos. 8191, 8192. 

Death of appellant.] — See Part XXI., Sect. 2, 
ante, 

3311. Non-appearance of party.] — As tlie deft, 
did not appear in the Queen’s Bench Division 
pursuant to the notice of motion, the appeal to this 
court cannot be heard : the deft, must apply to 
the Queen’s Bench Division, which possibly, in 
the exercise of its discretion, may allow the appeal 
from chambers to be argued. This court can 
give the deft, no relief under the circumstances 
stated {per Cur,). — Wabker v, Budden (1879), 
5 Q. B. D. 267 ; 49 L. J, Q. B. 160 ; 28 W. B. 
666, C. A. 

3312. .] — The Court of Ai^peal has juris- 
diction to entertain an appeal from a judgment 
given on default ; but the proper course to be 
taken by the party against whom such judgment 
has been given is for him to apply in the first 
instance to the judge who gave the judgment to 
restore the action. — Vint v, IIudspith (1885), 54 
L. J. Ch. 844 ; 33 W. B. 738, (’. A. 

3313. .] — Where a Divisional Court has 

heard an appeal from a county court; in the absence 
of the respondent & has given judgment for the 
appellant the court has no jurisdiction, after the 
judgment has been drawn up & perfected, to 
reinstate & rehear the appeal. — H es&ion v, J ones, 
[1914] 2 K. B. 421 ; 83 L. J. K. B. 810 ; 110 L. T. 
773 ; 30 T. L. B. 320, D. C. 

3314. Respondent.] — Wljere on an appeal 

from chambers the respondent does not appear in 
the Divisional Court, & judgment is pronounced 
against him, he can afterwards appeal to the Coiu’t 
of Appeal.— Grove (1888), 4 T. L, B. 272, G. A. 

3815 . Special case.] — Quaere: whether a 

party to a special case who does not appear at 
the hearing before the Divisional Court can appeal 
from the judgment. — Axlum v , Dickinson (1882), 
9 Q. B. D. 632 ; 47 L. T. 493 ; 47 J. P. 102 ; 30 
W. B. 930 C. A. 

Poor pe^ons.] — See B. 8. C., Ord. XVI., it. 22- 
31, p. 435, ante, 

3816. Representative action — ^Member of class 
represented by plaintiff.] — In an action commenced 
by a bondliolder on behalf of himself & all other 


bondholdei's, the pltf. obtained an order for a 
receiver. One of the bondholders represented by 
the pltf., being dissatisfied with the order, applied 
for leave to appeal : — Held : the order having 
been made in favour of the class to which the 
applicant belonged, & having been chained by the 
pltf., who represented him m the action, he could 
not appeal against it. 

Scmble: the proper course for the dissentient 
shareholder to pursue was to apply to the court 
below to be made a deft, to the action. — ^W atson 
V, Cave (No. 1) (1881), 17 Ch. D. 19 ; 44 L. T. 40 ; 
29 W. B. 433. 

3317. Test action— Neglect of defendant to 
appeal — Substitution of other defendant.] — ^Wherc 
by an order of the court all the dofts. in several 
actions are bound by the result of a selected 
action, A the deft, in the selected action refuses 
to appeal against the judgments, the court has 
power to substitute auotlier of the defts. for the 
purpose of proseiniting an appeal. — Briton 
Medk’Al General Life Assurance, Ltd. v, 
Jones (1889), 60 1^. T. 637. 

3318. Residuary legatee. ] —iiJc Youngs, Doo- 
GETT V, BEvrrrr, Youngs, Vollum & Bkvet't, 
No. 3307, ante. 

3319. Several plaintiffs or defendants — Appeal 
by one of two plaintiffs.] — Any one of two or more 
I>ltfs. may appeal from the judgment dismissing 
the action, although his co-pltfs. refuse to join 
in the appeal. 

In a case where the defts. may be prejudiced 
as to costs if an appeal is brought by one of several 
pltfs.,the difficulty must be met by an application 
for security for costs (Baggai^lay, L.J.). — 
Beckett v, Attwood (1881), 18 Ch. D. 54; 50 
L. J. Ch. 687 ; 44 L. T. 660 ; 20 W. B. 796, C. A. 

3320. Security for costs.] — BECKErr 

V, Attwood, No, 3319, ante, 

C, Leave to Appeal by Non-party, 

3321. By ex parte motion.] — Bs Markham, 
Markham v. Markham, No. 3303, ante, 

3322. Extension of time.]— By the rules of a 
mutual marine insurance association, which was 
not registered under the Companies Act, it was 
provided that all persons who effected an insur- 
ance with the association should be members. 
No ship was to bo insured for more than three- 
fourths of its value, the person insuring paid a 
deposit of 25,s. per cent, on the amount of the 
insurance, & in case of the total loss of a vessel, 
the members were to pay tlie loser the amount 
for wiiich ho had insured it rateably, according 
to the amounts assured to them respectively. 
The association consisted of more than twenty 
members. A vessel insured by B, was lost, 
the amount of the loss was referred to arbitration. 
B. assigned his claim to his bankers, who obtained 
judgment in B.’s name on the award, &, not obtain- 
ing payment, presented a petition to wind up the 
association, the petition stating that the associa- 
tion consisted of more than seven members, but 
not stating that it consisted of more than twenty. 
The petition was served at the abandoned office 
of the association which had ceased to carry on 
business, & the proper advertisements were issued. 
On May 28, 1880, a winding-up order was made, 
no one appearing to oppose. In Nov. 1881, 
another member of the association heard, for the 
first time, of the winding-up order, & within a week 
applied for leave to appeal against it : — Held : 
as the applicant was not a party to the order, & 
applied for leave to appeal as soon as he knew of 
it, he ought to Iiave leave to appeal notwith- 
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standing the lapse of time. — Be Padstow Totax 
I^ oss & Collision Assurance Assocn. (1882), 
20 Cb. D. 137 ; 45 L. T. 774 ; 30 W. R. 326 ; 
sub nom. Be Padstow Total Loss & Collision 
Assuilvnce Assocn., JSx p, Bryant, 51 L. J. 
Ch. 344, C. A. 

D, Abandonment of Appeal, 

3323. Costs.] — On Dec. 20, 1880, C. gave notice 
i>f appeal, but did not set it down. On Jan. 11 
he sent a letter withdrawing his notice of appeal. 
On the next day the soheitor f(jr the respondents 
wrote to C. saying that he had delivered briefs, 
& that unless O. would undertake to pay the 
respondents’ costs of the appeal the usual pro- 
ceedings would be taken to enforce payment of 
them. C. did not answer this letter. The 
respondents then moved that the appeal might be 
dismissed, & that C. might be ordered to pay 
the costs of the appeal of this application, A 
an order was made accordingly. — C harlton v, 
Charlton (1881), 16 Ch. D. 273 ; 29 W. R. 40(i, 
C. A. 

3324. Necessity of notice of motion.] — An 

appellant’s solicitor wrote to the solicitors of the 
respondent withdrawing their notice of appeal as 
irregular. The respondent, who had delivered 
briefs to oppose the appeal, applied ex parte to 
(lischaige the notice of appeal with costs : — Held : 
notice of motion must be given. — Be Oakwell 
Collieries (1878), 7 Ch. D. 706 ; 26 W. R. 577, 
C. A. 

3325. .J — The Oom-f/ of Appeal will 

not make an order dismissing an appeal witli costs 
on the ex parte application of tlie appellant. 

You had better give him (the deft.) notice of 
niotion in the ordinary way. You may at the 
same time give him notice that unless he objects 
he need not attend. If he attends A objects 
unnecessarily we have jurisdiction to make an 
order as to the costs of the motion (Cotton, L.J.). 
— Ormerod V, Bleasdale (1886), 54 L. T. 343, 
C. A. 

3326. Necessity of previous demand.] — 

Tlie costs of an application for the costs of an 
abandoned notice of appeal will not be allowed 
unless a previous demand for payment of them has 
been m^e A not complied with,— -G riffin v, 
Allen (1879), 11 Ch. D. 913 ; 28 W. R. 10, C. A, 

3327. Settlement of action — Non-appearance of 
parties — Duty to inform court.] — A case had stood 
over for settlement, & when it came on for hearing 
no one appeared on either side. 

I wish it to be clearly understood that when a 
case is settled it is the duty of the solicitors to 
inform the court forthwith (Lord Cozens-Hardy, 
M.R.). — Wheatley v, Lumley Brick Co., Ltd., 
[1914] W. N. 346. 

3328. Non-appearance of appellant — Dismissal 
of appeal.] — Pltfs. appealed from the decision of 
the Divisional Court, but upon the day set down 
for the appeal neither pltf. appeared to support 
his appeal when it was called on. Counsel for 
deft, in each action moved to dismiss the appeals ; 
— Held : the appeals must be dismissed. — 
Spanier V, Marchant, [1878] W. N. 214, C. A. 

3329. Proof of service of notice of 

motion unnecessary.] — ^When a bankruptcy appeal 
has been set down in the ordinary course &; is in 
the day’s paper for hearing, if the appellant does 
not appe^ the respondent is entitled to have the 
appeal dismissed with costs without giving any 


proof that he has been served with a notice of 
appeal — Be Lows, Ex p. Lows (1877), 7 Ch. D. 
160 ; 47 L. J. Bey. 24 ; 37 L. T. 583 ; 26 W. R. 
229 C. A. 

C/. R.‘S. C., Ord. XXXVI., rr. 31, 32, p. 552, 
ante, 

3330. Notice of discontinuance — Cesser of 
appeal.] — A pltf. gave notice of appeal from the 
refusal of an injunction. Shortly afterwards the 
pltf.’s soUcitors wrote to the defts.’ solicitors to 
withdraw the notice of appeal. Two days ^ter 
this the pltf.’s solicitors gave the defts.’ solicitors 
notice of discontinuance of the action. The defts.’ 
solicitors declined to consent to the withdrawal of 
the appeal except on terms to which the pltf.’s 
solicitors did not agree, the appeal came on in 
its turn : — Held : the discontinuance of the 
action put an end to the appeal, & no order could 
be made except to strike it out of the paper. — 
CoNYBEARE V, Lewis (1880), 13 Oil. D. 4.09 ; 28 
W. R. 330, C. A. 

E, Agreement not to Ap^yeal, 

“ Undertaking not to appeal.”] — See Bar- 
risters, Vol. 111., p. 344, No. 339 ; Courts, Vol. 
XVI., p. 187, Nos. 927-930. 

F, Notice of Preliminary Objection to Appeal, 

3331. Duty to give notice.] — Where tlio respon- 
dent to an appeal intends to take a preliminary 
objection ho should give notice tt> t]je appellant 
of his intention so to do. If no such notice is 
giveii, tlie objection prevails, the appeal will 
be dismissed without costs. — Re Speight, Ex p. 
Brooks (1884), 13 Q. B. D. 42. 

3332. .] — A respondent to an appeal who 

intends to rely on a preliminai'y objection ought to 
give notice to the appellant of his intention so to 
do. If he does not, & the objection is successful, 
the appeal will be dismissed without costs. — Be 
Blinkhorn, Ex p, Blease (1884), 14 Q. B. D. 
125 ; 33 W. K. 482 ; sub nom. Be Blenioiorn, 
Ex p. Blease A Blease, 1 Morr. 280, D. C. 

3333. .] — The solicitor of a respondent, if 

he is aware of a preliminary objection to an appeal, 
ought, as a matter of courtesy, to inform his 
opponent of it without delay, but the omission to 
do so is not, if the appeal is dismissed on the 
preliminary objection, a sufficient reason for 
depriving the respondent of the costs of the appeal. 
— Be Mundy, Ex p, Shead (1885), 15 Q. B. D. 
338 ; 53 L. T. 655 ; 2 Morr. 227, C. A. 

3334. Costs on failure to give notice.] — Re 

Speight, Ex p. Brooks, No. 3331, ante. 

3335. .] — Be Blinkhorn, Ex p. 

Blease, No. 3332, ante* 

3336. .] — Be Mundy, Ex p. Shead, 

No. 3333, ante, 

G, Hearing in Camerd, 

When necessary.] — The court, even with- 
out the consent of one of the parties, has jurisdiction 
to hear a case in private when a public hearing 
would defeat the whole object of the action. — 
Mellor V. Thompson (1885), 31 Ch. D. 55 ; 55 
L. J. Oh. 942 ; 54 L. T. 219, C. A. 

H, Counsel, 

8888. Only two counsel heard.} — In ordinary 
cases of appeal only two counsel will be heard on 
the same side. — Hoarb v. Brbmridgb (1872), 42 
L. J. Ch. 1 ; 27 L. T. 603 ; 21 W. R. 43, 0. A. 
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8339. ,] — On the argument of a case in 

the Court of Appeal two counsel will be heard on 
either side. — S neesby v, Lancashire & Yorkshirb 
Ry. Co. (1876), 1 Q. B. D. 42 ; 3 Char. Pr. Cas. 
424, C. A. 

See, also, Part XXXVII., Sect. 8, sub-sect. 0, 
ante. 

I. Leave to Appeal. 

See Supremo Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 31. 

By non-party.] — See Sect. 1, sub-sect. 2, C., 
ante. 

When necessary.] — See Sect. 1, sub-sect. 2, B. 
(a), ante. 

From Divisional Court.]— I’art LXXVIII., 
post. 

8340. County court cases.] — In an applica- 

tion for leave to appeal from the judgment of the 
Divisional Court on appeal from a county court, 
it is desirable to have before the court the grounds 
of the decision of the Divisional Court. ... It 
was not sufficient for giving leave to appeal that 
this court might have come to a different con- 
clusion. In my opinion, unless we can see that 
there is a clear case of something having gone 
wrong, we ought not to give leave to appeal 
(Vaughan Witj.iams, L.J.). — Anon. (1907), 123 
L. T. Jo. 202. 

3341. .] — In a county court case pltf. 

appealed unsuccessfully to the Divisional Court, 
lie applied for leave to appeal to the Court of 
Appeal, but was refused. lie afterwards obtained 
leave from the Court of Appeal on condition of 
paying the costs incurred by both sides on the 
appeal to the Court of Appeal A on any further 
appeal to the House of Lords. 

We gave leave to appeal in this case, not because 
we thought there was any real doubt about the 
law, but because the question was one of general 
importance & one upon which further argument 
& a decision of this court would be to the public 
advantage (Bankes, L.J.). — Buckle v. Holmes, 
[1926] 2 K. B. 125 ; 95 L. J. K. B. 517 ; 134 L. T. 
743 ; 90 J. P. 109 ; 42 T. L. R. 3()9, (\ A. 

3342. Leave to appeal on one point- Appeal 
limited to such point.] — In an appeal from a 
county court to a Divisional Court , l(‘ave to appeal 
on one point having been given by the Divisional 
Court, the Court of Appeal confined the argument 
to the point as to which leave to appeal had been 
given, & refused to allow the appellant to go into 
another point which had been raised in the count y 
court & in the Divisional Court. — Jones v. Biern- 
STEIN, [1900] 1 Q. B. 100 ; 81 L. T. 553 ; 48 
W. B. 232 ; 16 T. L. R. 30, C. A. 

3348. .] — I do not think it is open to 

the appellant on t/his appeal to go into the question 
whether the deft. Hope should have been paid 
his costs, for the following reasons. No doubt 
at the trial the pltf. did not question Hope’s right 
to costs. But the question as to costs was 
adjourned. At the adjournment Hope was not 
present, but the appellant company were present. 
If the company had taken the point that Hope 
ought not to have had his costs, Hope could have 
been brought before the court again the matter 
fully argued & decided. But the company did 
not raise the point, & I think they & the pltf. 
must be taken to have agreed that there was no 
** good cause ” showp for depriving Hope of costs 
under Ord, LXV., r. 1. The only point argued by 
the company was that the court had no jurisdiction 
to add Hope’s costs to the pltf.’s, &; in that way 
to order the company to pay them ; Sd 1 think it 

P.P. — ^26 


is too late now for the company to ar^e that the 
deft. Hope never ought to have had his costs pro- 
vided for as they have been. I think, moreover, 
that the leave to appeal was given on the question 
of jiuisdiction only, & this view is borne out by 
the notice of appeal, & by the fact that the deft. 
Hope is not before this court (Romeb, L.J.). — 
Sanderson v. Blyth Theatre Co., [1903] 2 K. B. 
533, 539 ; 72 L. J. K. B. 761 ; 89 L. T. 159 ; 52 
W. R. 33 ; 19 T. L. R. 660, C. A. 

8844. Costs — Condition as to.] — In this case the 
Divisional Court granted leave to appeal upon 
condition that the api)ellants paid all costs on both 
sides in any event, both in the Court of Appeal 
Sc in the House of Lords. 

The case proceeded to the House of Lords. 

My lords, in my opinion the appellants succeed, 
but in the Divisional Court it was properly made 
a condition of giving liberty to appeal that in any 
event the appellants should pay the costs of both 
parties (Lord Rarmoor). — Great Western Ry. 
Co. V. WILTJ3, [1917] A. C. 148, 169 ; 86 L. J. K. B. 
641 ; 116 L. T. 615, H. L. 

3845. — .] — In this case the court gave 

leave to appeal on the terms that if the appellant 
were not successful in the Court of Appeal he should 
pay the costs as between solicitor & client. — 
Revill V. Bethell (1918), as repoited in 34 
T. L. R. 323. 

3346. .] — In this case the court 

granted leave to appeal on condition that if an 
appeal was filed & the defts. succeeded they would 
not ask for costs against the pltf. — Jenkyns v. 
Southampton, Isle op Wight Sc South of 
England Royal Mail Steam Packet Co., Ltd. 
(1919), as reported in 35 T. L. R. 264, D. 0. 

3347. ,] — Buckle v. Holmes, No. 

3341, ante. 

— - Leave to appeal as to costs only.] — See Part 
LXXXVI., Sect. 24, post. 

J. Principles on which Court of Apjjeal acts on 
A 2 ) peals. 

3348. Trial without jury — Finding of fact — 
Weight to be given to decision.] — The pltfs. put up 

an hotel for sale on Aug. 4, 1882, stating in the 
particulars that it was let to “ F. (a most desirable 
tenant) at a rental of £400 for an imexpired term 
of 27^ years.” The L. Co. sent M., their secretary, 
to mspect the property. M. reported that F., 
from the business he was doing, could hardly pay 
the rent, & that the town in which it was situate 
seemed to be in the last stage of decay. The 
directors on receiving this report directed M. to 
bid up to £5,000. M. went Sc bought for £4,700. 
before completion, F. went into liquidation, & 
the Jj. Co. refused to complete. The pltfs. sued 
for specific performance. It was proved that on 
May 1, 1882, the liady Day quarter’s rent was 
wholly unpaid ; that a distress was then threatened, 
Sc that F. paid £30 on May 6, £40 on June 13, Sc 
the rcmaiidng £30 shortly before the auction. 
Sc that no part of the quarter’s rent due at Mid- 
summer had been paid. The chairman of the 
company was orally examined, Sc deposed most 
positively that the company would not have 
bought but for the representation in the par- 
ticulars that F. was a most desirable tenant. 
Mr. Justice Denman held that there was a 
material misrepresentation, Sc that the contract 
had been entered into in reliance upon it. His 
lordsliip accordingly dismissed the action, Sc on 
a counterclaim by the defts. rescinded the con- 
tract : — Held : the description of F. as a most 
desirable tenant was not a mere expression of 
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opinion, but contained an implied assertion that 
the vendors knew of no facts leading to the con- 
clusion that he was not ; the circumstfmccs relating 
to the Lady Day rent showed that he was not a 
desirable tenant ; & there was a misrepresentation : 
— Heldf also, as the positive testimony of the 
chairman, that but for this representation the 
company would not have bought, was not shaken 
on cross-examination, A: was believed by the 
judge who saw & heard the witness, the Court of 
Appeal would not disturb the finding that the 
representation had induced the company to enter 
into the contract, & that the appeal must be 
dismissed. 

Was there then a misrepresentation of a specific 
fact ? This partly depends on the question 
Avhether on the construction of the particulars, 
what they say as to F. is a representation of a 
specific fact, a question wliich the Court of Appeal 
has the same means of deciding as the judge in 
the court below. Whether the purchasers relied 
upon it is a question of fact which the judge of the 
court below had better means of deciding that wo 
have, for he saw heard the witnesses (Bowen, 
L.J.). 

The second question is whether the purchasers 
purchased in the faith of that representation. 
The learned judge has found that they did. On 
that question I feel the same difficulty as Lord 
Justice Bowen, & on the evidence as read before 
us I should have felt inclined to come to the con- 
clusion that the contract was not induced by that 
representation ; but as Mr. Justice Denman, who 
saw & heard Alderman Knight, was satisfied with 
his evidence, I cannot give my voice for reversing 
his decision (Fry, L.J.). — Smith v. Land & House 
Property Corporation (1884), 28 Ch. D. 7 ; 51 
L. T. 718; 49 J. P. 182, (\ A. 

3349. .] — Where a case tried by 

a judge without a jury comes to the Court of 
Appeal, the presumption is that the decision of 
the court below on the facts was right, & that 
presumption must be displaced by the appellant. 
If he satisfactorily makes out that the judge 
below was wrong, then, inasmuch as the appeal 
is in the nature of a rehearing, the decision should 
be reversed ;if the case is left indoubt, it is clearly 
the duty of the Court of Appeal not to disturb the 
decision of the court below (Lopes, L.J.). — 
Savage v. Asam, [1895] W. N. 109. 

3350. .] — Where a case tried by 

a judge without a jury comes before the Court of 
Appeal, that court will presume that the decision 
of the judge on the facts was right, & will not 
disturb it unless the appellant satisfactorily makes 
out that it was wrong. — Colonial Securities 
Trust, Ltd. v. Massey, [1896] 1 Q. B. 38 ; 65 
L. J. Q. B. 100 ; 73 L. T. 497 ; 44 W. R. 212 ; 
12 T. L. R. 57 ; 40 Sol. Jo. 83, C. A. 

3351. .] — Montgomerie & Co. 

V. Wallace- James, No. SS^i^post. 

3352. .} — ^Whero upon an issue 

depending upon oral evidence there is plainly 
perjury on the one side or the other, a Court of 
Appeal ought to be greatly influenced by the 
opinion of the trial judge, who has seen & examined 
the witnesses, except where he has failed to observe 
inconsistencies or to take account of material 
circumstances or probabilities. 

The trial judge foimd that the respondent’s 
mother was the eidopted & not the natural daughter 
of the testator in the cause. The Court of Appeal 
rejected the whole of the appellants’ evidence in 


support of the adoption as having been adduced 
on behalf of suitors who had acted dishonestly. 

Their lordships restored the finding of the trial 
judge. He had fully considered the appellants’ 
conduct, but nevertheless believed the independent 
witnesses called by them in preference to those 
called by the respondent, & his finding was con- 
sistent with the probabilities of the case. — Khoo 
Sit Hoh v. Lim Thean Tong, [1912] A. C. 323 ; 
81 L. J. P. C. 176 ; 106 L. T. 470, P. C. 

3353. .] — What then is the real 

effect on the hearing in a Court of Appeal of the 
fact that the trial judge saw & heard the witnesses ? 
I think it has been somewhat lost sight of. Of 
course, there is jurisdiction to retry the case on the 
shorthand note, including in such retrial the 
appreciation of the relative values of the witnesses, 
for the appeal is made a rehearing by rules which 
have tlio force of statute ; Ord. LXVIII., r. 1. 
It is not, however, a mere matter of discretion to 
remember & take account of this fact ; it is a 
matter of justice & of judicial obligation. None 
the less, not to have seen the witnesses puts 
appeUate judges in a permanent position of dis- 
advantage as against the trial judge, &, unless it 
can be shown that ho has failed to use or has 
palpably misused his advantage, the higher court 
ought not to take the responsibility of reversing 
conclusions so arrived at, merely on the result 
of their own comparisons criticisms of the 
witnesses & of their own view of the probabilities 
of the case. The course of the trial io the whole 
substance of the judgment must be looked at, & 
the matter does not depend on the question whether 
a witness has been cross-examined to credit or has 
been pronounced by the judge in terms to be 
unworthy of it. If his estimate of the man forms 
any substantial part of his reasons for his judgment 
the trial judge’s conclusions of fact should, as I 
understand tlie decisions, be let alone (Lord 
Sumner). — S.S. Hontestroom v. S.S. Sagapo- 
RACK, S.S. Hontestroom v. S.S. Durham Castltj, 
[1927] A. C. 37, 47 ; 95 L. J. P. 153 ; 136 L. T. 
33 ; 17 Asp. M. L. C. 123, H. L. 

3354. Question as to inferences 

drawn.] — Where a question of fact has been 
decided by a tribunal which has seen & heal’d the 
witnesses, the greatest weight ought to be attached 
to the finding of such a tribunal. It has had the 
opportunity of observing the demeanour of the 
witnesses & judging of their veracity & accuracy in 
a way that no appellate tribunal can have. But 
where no question arises as to truthfulness, & 
where the question is as to the proper inferences to 
be drawn from truthful evidence, then the original 
tribunal is in no better position to decide than the 
judges of an appellate ct. (Lord Ualsbury, C.). — 
Montgomerie Co. v. Wallace- James, [1904] 
A. C. 73 ; 73 L. J. P. C. 25 ; 90 L. T. 1, H. L. 

3355. .] — In considering the 

weight to be attached by an appellate court to 
a finding of fact, a distinction should be drawn 
between cases in which the issue depends upon 
the veracity of the witnesses, & those in which 
it depends upon the proper inferences to be 
drawn from truthful evidence. In the latter 
class of cases the original tribunal is in no better 
position than the judges of the appellate court. — 
Dominion Trust Co. v. New York Life Insur- 
ance Co., [1919] A. C. 264 ; 88 L. J. P. C. 30 ; 119 
L. T. 748, P. C. 

335 g, ,] — Then when we 

come to the question of fact, it has been settled 
again & again that judges of appeal are entitled to 
draw their own inferences where there is no question 
as to the facts themselves. The case which was 
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cited of Dominion Trust Co, v. New York Life 
Insurance Co,, No- 3365, ante, was an illustration 
of that. The point there was whether a man’s 
death was self-inflicted or by accident, but the 
Court of Appeal & the Judicial Committee of the 
Privy Council held otherwise. Upon the question 
what inference ought to be drawn I confess I 
liave the same certainty, so far as my own opinion 
is concerned, as was expressed by my noble & 
learned friend the Lord Chancellor, & 1 shall add 
nothing to what he said (Lord Dunedin). — 
Cooper v. General Accident, Fire & Life 
Assurance Corpn., Ltd. (1922), 92 L. J. P. C. 
168 ; 128 L. T. 481 ; 39 T. L. li, 113, U. L. 

3357. .] — The duty of a 

court hearing an appeal from the decision of a 
judge wil^^out a jury was clearly defined by Sir 
Nathaniel Lindley, M.R., in Coghlan v. Cumber- 
land, No. 3300, post, & by Lord Halsbury in 
Montgomerie & Co, v. W allace- James, No. 3354, 
ante, & is no longer in doubt. The procedure on 
an appeal from a judge sitting without a jury is 
not governed by the rules applicable to a motion 
for a new trial after a verdict of a jury. In such 
a case it is the duty of the Court of Appeal to make 
up its own mind, not disregarding the judgment 
appealed from & giving special weight to that 
judgment in cases where the credibility of witnesses 
comes into question, but with full liberty to draw 
its own inference from the facts proved or admitted 
& to decide accordingly (Lord Cave, C.). — 
Mersey Docks &: Harbour Board v, I'rocter, 
[1923] A. C. 253 ; 92 L. J. K. B. 479 ; 129 L. T. 

34 ; 39 T. L. K. 275 ; 16 Asp. M. L. C. 123, 11. L. 

3368, — Right of Court of Appeal to 

draw own inferences.] — Great weight is duo to the 
decision of a judge of first instance whenever, in 
a conflict of testimony, the demeanour & manner 
of the witnesses who liave been seen & heard 
by him are, as they were in the cases referred to, 
material elements in the consideration of the 
tmthfulness of their statements. But the parties 
to the cause are nevertheless entitled, as well on 
questions of fact as on questions of law, to demand 
the decision of the Court of Appeal, & that court 
cannot excuse itself from the task of weighing 
conflicting evidence & drawing its own inferences 
& conclusions, though it should always bear in 
mind that it has neither seen nor heard the witnesses, 
& should make due allowance in this respect 
(Baggallay, J.A.). — The Glannibanta (1876), 1 
P. D. 283, 287 ; 24 W. R. 1033 ; sub nom. The 
Transit, 34 L. T. 934 ; 3 Asp. M. L. C. 233 ; 2 
Char. Pr. Cas. 18, C. A. 

3359. .] — ^Although the Court of 

Appeal, when called on to review the conclusion 
of a judge of first instance after hearing witnesses 
vivd voce, will give great weight to the consideration 
that the demeanour & manner of the witnesses 
are material elements in judging of the credibility 
of the witnesses, yet it will in a proper case act 
upon its own view of conflicting evidence. 

With respect to the great weight that is due to 
the decision of a judge of first instance, whenever, 
in a conflict of testimony, the demeanour & manner 
of the witnesses who have been seen & heard by 
him are material elements in the consideration of 
the truthfulness of their statements, I repeat, & 
adhere to, what we said in the case of The Gianni- 
banta, No. 3358, ante (James, L.J.). — Bigsby v, 
Dickinson (1876), 4 Ch. D. 24 ; 46 L. J. Ch. 280 ; 

35 L. T. 679 ; 25 W. B. 89, C. A. 

3360. .] — The rehearing on 

appeal of a case tried by a judge without a jury 
is not governed by the rules applicable where there 
li^s been a trial & verdict by a jury. The Court of 


Appeal must act on its own considered conclusion 
on questions of fact as well as law. 

Even where the appeal turns on a question of 
fact, the Court of Appeal has to bear in mind that 
its duty is to rehear the case, & the court must 
reconsider the materials before the judge with such 
other materials as it may have decided to admit. 
The court must then make up its own mind, not 
disregarding the judgment appealed from, but 
carefully weighing & considering it ; & not 

shrinking from overruling it if on full consideration 
the court comes to the conclusion that the judg- 
ment is wrong (Lindley, M.R.). — -Coghlan v, 
Cumberland, [1898] 1 Ch. 704 ; 67 L. J. Ch. 402 ; 
78 L. T. 540, C. A. 

3361. .] — T will only say this — 

that the duty of the Court of Appeal in a case of 
this kind, as 1 conceive it, is to approach the 
evidence which was before the learned judge in 
the court below with care & with due regard to 
the fact that the Court of Appeal cannot enjoy the 
same advantage which the court below did. The 
court below has had the inestimable advantage 
of judging from the demeanour of the witnesses 
whether they are or are not speaking the truth ; 
Ac I think, further, that the Court of Appeal 
ought not in a case of this kind to depart from or 
vary the findings of fact of the learned judge in 
the coui't below, unless the Court of Api^eal is 
clearly satisfied that there has been something 
important overlooked or, in short, that the learned 
judge has made such a mistake as would almost 
have justified another division of the court in 
directing a new trial on the ground that the verdict 
was against the weight of evidence (Cozens- 
llARDY, M.R.). — Re Wagstaff, Wagstafp v, 
Jalland (1907), 98 L. T. 149 ; 24 T. L. R. 130, 
C. A. 

Salvage appeals.] — See Admiralty, Vol. I., 
pp. 240, 241, Nos. 1060-1681. 

Whether previous decisions of Court of Appeal 
binding on Court of Appeal .] — See Judgments & 
Orders, Vol. XXX., pp. 194, 195, Nos. 621-628. 

Decisions of Court of Appeal in Chancery.] 

— See Judgments & Orders, Vol. XXX., pp. 193, 
194, Nos. 615-618. 

Decisions of Lord Chancellor sitting alone.] 

— See Judgments Ac Orders, Vol. XXX., pp. 195, 
196, Nos. 632-640. 

Appeal from exercise of discretion — By judge of 
first instance.] — See Nos. 3271-3283, ante. 

3362. Appeal from case stated under Agri- 
cultural Holdings Act — Power of Court of Appeal 
to draw inferences of fact.] — Quccre : whether the 
Court of Appeal has power to draw inferences of 
fact in an appeal from the decision of a county 
court judge upon a case stated by an arbitrator 
under Agriciiltural Holdings Act, 1908. — Re 
Bonnett & Fowler, [1913] 2 K. B. 537 ; 82 
L. J. K. B. 713 ; 108 L. T. 497 ; 77 J. P. 281, 
C. 


K, Notice of Appeal. 

(a) In General, 

Sufficiency of notice.] — See Companies, Vol. X., 
pp. 981, 982, Nos. 6777-6779. 

3363. Communication of intention to 

appeal.] — The mere communication by an un- 
successful paa?ty to his opponent of his intention 
to appeal is not sufficient notice of appeal ; nor, 
in the absence of other special circumstances, is 
it groimd for an extension of time for appealing. — 
Re Blyth & Young (1880), 13 Ch. D. 416 ; 41 
L. T. 746 ; 28 W. R. 266, C. A. 
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3304 . Change of country solicitors after 

Judgment — ^Notice by new solicitors — Same London 
agents.]— A notice of appeal was signed by A. & Co. 
as the London agents of B. & Co., the appellant’s 
solicitors. At this time, C. & Co., who had been 
the appellant’s solicitors down to the judgment 
appealed against, & who had throughout also 
acted by A. & Co., were still his solicitors on the 
record, although B. & Co. were now really his 
solicitors. On the error being discovered, the 
appellant obtained the usual order to change 
solicitors. The respondent’s solicitors having 
intimated that they should, on the hearing of the 
appeal, rely on the mistake as a fatal irregularity 
in the notice of appeal : — Held : on motion by 
the appellant that his time for appealing might 
under the circumstances be extended, that, the 
notice of appeal being in other respects regular, 
the inaccuracy in the description of his solicitors 
did not invalidate it. — Kettlewell v. Watson 
(1883), 52 L. J. Ch. 818 ; 48 L. T. 840 ; 31 W. R. 
709, C. A. 


3365. Contents of notice.] — On a notice of 
appeal against the whole of an order, or for 
variation of it, an unspecified particular in the 
order may be varied. 

The appeUant gave his notice of appeal in due 
course against the whole order, & was not bound 
to give specific notice that he desired the order 
to be set right in such a particular as this 
(James, L.J .). — Re Duchess of Westminster 
Silver Lead Ore Co. (1878), 10 Ch. D. 307 ; 40 
L. T. 300 ; 27 W. R. 539, C. A. 

.]—See, now, R. S. C., Ord. LVIIT., r. 1, 

p. 759, ante, 

3366. Date in notice — Notice for a day not in the 
sittings.] — On Dec. 20, 1875, the pltfs. served on 
the defts. a notice that the coui’t would be moved 


on the 22nd, or as soon as counsel could be heard, 
to reinstate for argument a demurrer in which 
judgment had been given for the defts. in the 
absence of the pltfs. On Jan. 11 and 12, 1870, 
the defts. appeared in court by their counsel to 
oppose the motion, but no one appeared for the 
pltfs. : — Held : the notice was bad because, under 
the Judicature Act, 1875, Sched., Ord. LXI., 
r. 1 , the Michaelmas sittings terminate on Dec. 21 ; 
the defts. therefore were not bound to appear, & 
were not entitled to their costs of doing so. — 
Daubney V. Hhuttleworth (1870), 1 Ex. D. 53 ; 
45 L. J. Q. B. 177 ; 34 L. T. 357 ; 24 W. R. 321 ; 
3 Char. Pr. Cas. 404. 

3367. — ^ .] — A notice of motion by way 

of appeal is not b^ because the day for which 
notice is given falls at a time when the court is 
not sitting. 

Daubney v. Shuiileworth, No. 3366, ante, over- 
ruled on this point . — Re Coulton, Hamling v, 
Elliott.^ (1886), 34 Ch. D. 22 ; 56 L. J. Ch. 312 ; 
55 L. T. 404 ; 35 W. R. 49, C. A. 

3368. .] — ^A notice of motion having 

been given for a day not in the sittings, the court 
amended the notice in this respect. — Williams v, 
De Boinville (1886), 17 Q. B. D. 180 ; 64 L. T. 
732 ; 34 W. R. 702. 

Length of notice .] — See Sect. 1, sub-sect. 2, 
K. (d), post 

T? notice .] — See Sect. 1, sub-sect. 2, 

E. (6). 


sub-sect. 2, N. 

^69. Waiver of Irregularity.]— The pltf. served 
notice of appeal from an order on Wednesday, 
Jime 20, 1883, for Monday, June 25. The appe^ 


came on to be heard on Nov. 6, 1883. On the 
appeal being opened, counsel for the respondent 
took the preliminary objection that four clear days’ 
notice had not been given as required by Ord. 
LVIII., r. 4, Sunday not being reckoned. 

We are both of opinion that having appeared 
you have waived the irregularity of the notice 
(Cotton, L.J .). — Re McRae, Forster v, Davis, 
Norden V, McRae (1883), 25 Ch. D. 16 ; 32 
W. R. 304, C. A. 


(5) Service of Notice, 
i. Parlies to he Served, 

R. S. C., Ord. LVlIl., r. 2. The notice of appeal shall be 
served upon all parties dire(*tly affected by the appeal, and it 
shall not be necessary to serve parties not so affected ; but the 
Court of Appeal may direct notice of the appeal to be served on 
all or any parties to the action or other proceeding, or upon 
any person not a party, and in the meantime may postpone or 
adjourn the hearing of the appeal upon such terms as may be 
just, and may give such judgment and make such order as might 
have been given or made if the persons served with such notice 
had been originally parties. Any notice of appeal may be 
amended at any time as the Court of Appeal may think fit. 

Death of respondent.] — See Part XXI., Sects. 2, 
12, ante. 

3370. Parties directly affected.] — By an order in 
an administration action a fimd was directed to 
be paid to A., one of three claimants ; B., another 
claimant, appealed, but only served notice of the 
appeal on A. ; it w^as held by the Coiut of Appeal 
that B. must also serve notice on C., the remaining 
claimant, though he did not appeal, the appeal 
to stand over for a week in the meantime. — 
Hunter v. Dunter (1876), 24 W. R. 504 ; 3 
Char. Pr. Cas. 426, C. A. ; subsequent proceedings, 
24 W. R. 527, C. A. 

3371. .] — In an action against a railway 

company & 11., the question was, whether the 
persons guilty of the alleged negligence were the 
servants of the company, so as to make the com- 
pany liable, or of 11. Tiie jury found against the 
company, & in favour of H. The company 
obtained an order nisi for a new trial on the 
ground that the verdict w^as against the evidence ; 
& by direction of the court notice of the oi'der was 
served on II. The Queen’s Bench discliarged the 
order, upon which the company appealed, but 
did not serve notice of appeal on II. The Court 
of Appeal, after hearing the facts of the case, 
ordered that the case should stand over, & the 
notice of the appeal be served on II. — Purnell v. 
Great Western Ry. Co. (1876), 1 Q. B. D. 636 ; 
45 L. J. Q. B. 687 ; 36 L. T. 605 ; 24 W. R. 909 ; 
3 Char. Pr. Cas. 434, C. A. 

3372. .] — An applicant ought to serve 

notice of appeal on all parties who will be affected 
by the order of the Court of Appeal, & if a party 
who would be so affected is not served, he may 
appear without service & obtain his costs, & 
this rule applies although the appeal fails through 
irregularity & never comes on to be beard. — 
Re New Callao (1882), 22 Ch. D. 484 ; 62 L. J. Ch. 
283; 48 L. T. 261, C. A. 

3378, Bankruptcy appeals.] — A receiving 

order having been made gainst a debtor upon a 
creditor’s petition, the registrar, upon the applica- 
tion of the debtor supported by the majority of 
persons claiming to be creditors, including the 
petitioning creditor, stayed the issue of advertise- 
ments & ^ other proceedings under the receiving 
order for a limited period. The official receiver 
appealed against the stay, the debtor alone being 
served with notice of the appeal : — Held : notice 
of the appeal must be served also on the petitioning 
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creditor as being a party “ directly affected by the 
appeal ’’ within R. S. 0., 1883, Ord. LVIII., r. 2 
(made ^plicable to bankruptcy appeals by sect. 134 
of the Bankruptcy Rules, 1886 ; see, now, Bank- 
ruptcy Rules, 1916, r. 134), but not on any other 
of the alleged creditors . — Re A Debtor, [1901] 

2 K. B. 364 ; 84 L. T. 660 ; 17 T. L. R. 636 ; 46 
Bol. Jo. 620 ; stib nom. Re W. L. (A Debtor), 70 
L. J. K. B. 699 ; 8 Mans. 247, C. A. 

.] — further. Bankruptcy, Vol. 

IV., pp. 163, 164, 203, 363, Nos. 1530-1634, 1871, 
1872, 3310. 

3374 . Third party.] — An action was brought • 

against a trustee to compel him to make good a 
loss occasioned by an improper investment. The 
trustee claimed to be indemnified by a third party 
whom he served with a thii‘d-party notice. 

The judge held the deft, was not liable, & the 
pltf. appealed, but did not serve the third party 
with notice of the appeal : — Held .» the third party 
was not a party directly affected by the appeal 
within Ord. LVIII., r. 2, & therefore it was 
not the duty of the pltf. to serve the third party 
with notice of the aj)peal, but the deft, ought 
before the hearing of the appeal to have applied 
to the Court of Appeal for leave to serve the tliird 
party with notice. — Re Salmon, Priest v, 
Uppleby (1889), 42 Ch. D. 351 ; 61 L. T. 146 ; 
38 W. R. 150 ; 5 T. L. 11. 478, C. A. 

8375. Parties unnecessarily served — Costs,] — The 
order on an interpleader issue between a bill of 
sale holder & an execution creditor gave the 
sheriff his costs, to be paid by the bill of sale 
holder. The bill of sale holder appealed, & by 
the notice of axjpeal asked that the sheriff’s costs 
might be paid by the execution creditor. The 
notice was served on the sheriff, & he appeared 
by counsel on the hearing of the appeal. Ilis 
covmsel took no part m the argument of the 
appeal, but only asked for costs. It was not 
suggested that the execution creditor was not as 
well able to pay the sheriff’s costs as the bill of 
sale holder : — Held : though it w’as an error to 
serve the sheriff with a formal notice of the 
appeal, ho ought not to have appeared on the 
hearing, & that he was not entitled to any costs 
of the appeal. — Re Morris, Ex p. Webster (1882), 
22 Ch. D. 130 ; 62 L. J. Ch. 375 ; 48 L. T. 295 ; 
31 W. R. Ill, C. A. 

3376. .] — In an administration action, 

where several respondents to an unsuccessful 
appeal were on the same interest, tlie court 
allowed only one set of costs against the appellant, 

& directed those costs to be paid to the respondent 
who had the conduct of the proceedings in the 
cause. 

It appears to me that in this case there really 
was no sensible reason for all parties appearing by 
separate solicitors. ... I think it would be 
oppressive to allow more than one set of costs 
(Bindley, L.J.). — IIarbin v, Masterman, [1896] 

1 Ch. 361 ; 73 L. T. 691, C. A. 

8877. .] — In a dispute arising under 

a separation deed which was carried to the Court 
of Appeal, the trustees of the deed were served 
with notice of appeal. The court held they were 
not entitled to their costs of appearing on the 
appeal, as their appearance was not wanted. — 
Re Barry’s Trusts, Barry v. Smart, [1906] 2 Ch. 
368 ; 76 L. J. Ch. 676 ; 95 L. T. 165 ; [1906] 
W. N. 163 C. A. 

8878. Parties not served—Postponement or ad- 
journment.]— Hunter V, Hunter, No. 3370, 
ante, 

8879. ,] — ^Purnell V. Great Western 

Ry. Co., No. 3371, ante. 


ii. Mode of Service, 

See R. S. C., Ord. LXVII., rr. 1, 2, Part 
LXXXVIII., post, 

8880. Substituted service.] — In a proper case 
the Court of Appeal has jurisdiction to make an 
order for substituted service of a notice of appeal, 
though no express provision to that effect is con- 
tained in the Rules of Court. — Re Whalley, 
Ex p, Warburo (1883), 24 Ch. D. 364 ; 63 L. J. Ch. 
336 ; 49 L. T. 243, C. A. 

3381 . .] — The Court of Appeal has juris- 

diction to make an order for substituted service 
of a notice of appeal. 

In the present case, where the present address 
of one of the respondents to the appeal of the 
London County Council was unknown, so that it 
was impossible to serve him personally with the 
notice of appeal, the court made an order for 
substituted service upon him by posting a copy 
of the notice of appeal in a registered letter to his 
last known address, &, if the letter should be 
returned through the dead-letter office, then by 
publication in Lloyd’s Weekly Newspaper, — Re 
London County Council, [1901] W. N. 7 ; 110 
L. T. Jo. 264 ; 36 L. J. N. C. 31, C, A. 


(e) Amendment of Notice of Appeal, 

3382. Discretion of Court of Appeal to allow 
amendment.] — (1) The Court of Appeal has full 
discretion, under Rules of Court, 1875, Ord. 
LVIII., r. 3, to allow a notice of appeal to be 
amended as to dat^s or otherwise, & special 
circumstances are not required to justify such 
amendment. 

(2) A limited company gave, in 1875, a mortgage 
to its bankers for its account current, by covenant 
to surrender its copyhold works. Sc by the mort- 
gage deed the company became tenant to the 
bankers at the rent of £5,000. No surrender of 
the copyholds was made. On July 10, 1877, the 
bankers sent an auctioneer to distrain for £10,000, 
being two years’ rent. The auctioneer, on the 
same day, saw the managing director of the 
company, gave him formal notice of distraint, 
& by arrangement with him employed two work- 
ment of the company to keep possession of the 
chattels distrained. On July 18 the company 
requested the bankers not to proceed to an im- 
mediate sale, to which the bankers assented, & 
the two men remained in possession. On July 19 
a petition was presented for winding up the com- 
pany ; & on July 28 a winding-up order was made. 
By "arrangement with the liquidator, the men 
went out of possession in October, & in November 
the bulk of the chattels was sold by the liquidator 
without prejudice to the rights of the bankers. 
Sc realised less than £5,000. The Vice-Chancellor 
held that under the Judicature Act, 1873, s. 10, 
the rights of the parties were the same as in 
bankruptcy ; that the attornment clause was 
intended to give the mortgagees a remedy in 
the event of bankruptcy, & was a fraud on the 
bankrupt laws ; that, moreover, a seizure by a 
secured creditor by a distress not perfected by 
sale before the bankruptcy was void as against 
the general body of creditors ; Sc that the proceeds 
of sale belonged to the liquidator ; — Held : the 
order of the Vice-Chancellor was not an inter- 
locutory order ; & the proper notice of appeal 
was a foui’teen days* notice ; but a four days’ 
notice having been given, the court allowed it 
to be amended. — Re Stockton Iron Furnace 
Co. (1879), 10 Ch. D. 335, 336 ; 48 L. J. Ch. 417 ; 
40 L. T. 19 ; 27 W. R. 433, C. A. 
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3883. Four days’ notice given — In lieu of 

fourteen days’ notice.]— Stockton Iron Fur- 
nace Co., No. 3382, ante. 

3384. — — Fourteen days’ notice given — In lieu 
of four days’ notice — Extension of time for appeal- 
ing.] — ^Within twenty-one days from the date of 
an order allowing a creditor’s claim in an adminis- 
tration action the deft, gave a four-day notice of 
appeal. After the time for appealing had expired 
the respondent wTote to say that the notice was 

bad, as it ought to have been a fourteen days’ 
notice. The applicant thereupon gave notice of 
motion for leave to amend his notice of appeal 
by substituting the fourteen days’ period for that 
of four. At this time more than fourteen days 
from the service of the notice of appeal had 
passed : — Held : the notice of appeal was bad, 
for that it ought to have been a fourteen days’ 
notice, &; that leave to amend it in the way pro- 
posed ought not to be given after the fourteen 
days, but that as the applicant had given a distinct 
notice of appeal in proper time, the time for 
appealing ought to be extended. — He Crorley, 
Munns V. Burn (1887), 34 Ch. D. b04 ; 5b Ij. J. Ch. 
609 ; 35 W. R. 294, C. A. 

(f7) Lin igih of Notice. 

R. S. C., Ord. LVIII., r. 3. Notice of appeal from any Judg- 
ment, whether final or interlocutory, or from a flnai order, 
Bhali be a foimteen days* notice, and notice of appeal from any 
interlocutory order shall be a four days’ notice. 

Judgment & order — Distinction between.]— 

Judgments, Vol. XXX., pp. 121, Nos. 1 et seq. 

Final & interlocutory Judgment — Distinction 
between.]— Sect. 1, sub-sect. 2, U. (a), post. 

3385. Appeal from order of King’s Bench 
Division — Trial at bar of civil proceeding — 
Necessity of notice of motion.]— An appeal lies 
to the Court of Appeal from any order or 
jud^ent made or given by the Queen’s Bench 
Division either during, or afterwards with respect 

to, a trial at bar of a civil proceeding, & whether 
or not the appeal is brought from a decision upon 
a motion for a new trial on the ground of mis- 
direction or wrongful reception of evidence ; but 
the appeal must be brought on by notice of 
motion, an ex parte application for a rule 7iisl to 
the Court of Appeal being irregular. — A.-G. v. 
Bradlaugh (1886), 14 Q. B. D. 667 ; 54 L. J. Q. B. 
205 ; 52 L. T. 589 ; 33 W. R. 673, C. A. 

Computation of time.] — See l\. 8. C., Ord. 
T.XIV., IT. 2, 12, Part LXXXV., post. 

Notice lor day not in sittings.] — See Sect. 1, 
sub-.sect. 2, K. (a), ante. 

Abridgment of time specified.]— K. 8. C., 
Ord. LVIII., r. 2, p. 772, ante, A Part LXXXV., 
Sect. 6, post. 

L. Poivers of Court of Appeal. 

(a) As to Amendment. 

R. S. C., Ord. LVIII., r. 4. The Court of Appeal shall have all 
the powers and duties as to amendment and otherwise of the 
High Court, together with full discretionary power to receive 
further evidence upon questions of fact, such evidence to be 
either by oral examination in Court, by affidavit, or by deposition 
taken before an examiner or commissioner. Such further 
evidence may be given without special leave upon Interlocutory 
applications, or in any case as to matters which have occurred 
after the date of the decision from which the appeal Is brought. 
Upon appeals from a judgment after trial or nearing of any 
cause or matter upon the merits, such further evidence (save as 
to matters subsequent as aforesaid) shall be admitted on special 
pounds only, and not without special leave of the Court. The 
Court of .Appeal shall have power to draw inferences of fact 


and to give any judgment and make any order which ought to 
have been made, and to make such further or other order as the 
case may require. The powers aforesaid may be exercised by 
the said Court, notwithstanding that the notice of appeal may 
be that part only of the decision may be reversed or varied, 
and such powders may also be exercised in favour of all or any 
of the respondents or parties, although such respondents or 
parties may not liave appealed from or complained of the 
decision. The Court of Appeal shall have power to make such 
order as to the whole or any part of the costs of the appeal as 
may be just. 

Amendment of notice of motion.]— 8'ee 8ect. 1, 
sub-sect. 2, K. (c), ante. 

General power of High Court to amend.] — See 

PiEADiNG, p. 93, ante. 

3386. Adding parties — Making third parties 
defendants — After judgment on appeal.] — Defts. 
to an infringement action served a third party 
notice for indemnity upon the B. Co., who were 
not parties to the action. The B. CV) appeared 
as third parties in the action, & admitted their 
liability to the defts. ; & the court ordered that 
they should have liberty to appear at the trial, 
A should be bound by the decision of the court 
on any question as to the indemnity arising between 
them A the defts., but not otherwise. The 
B. Co. were not made defts., A filed no pleadings, 
but they appeared at the trial as third parties, 
A the court gave judgment partly in favour ol the 
pltfs. A partly in favour of the defts. ; but made 
no special order as to the third parties. The pltfs. 
appealed, A after judgment had been given 
allowing their appeal, with costs against the 
defts., the pltfs. asked for an injunction A costs 
against the thii'd parties (who had appeared on 
the appeal), A, if necessary, for an order to amend 
so as to make them defts . : — Held : (1) by Cotton, 
L.J., that the court had no jurisdiction to give a 
judgment against these third parties as if they 
were defts., A that it would be wrong after judg- 
ment on appeal to grant libeiiy to amend so as 
to enable the court to give relief against the third 
parties which was not asked for at the trial ; 
(2) by Lindley, L.J., that the court had juris- 
diction to grant the liberty to amend applied 
for, but that it should not be exercised in the 
present case ; (3) by the court (Cotton A Bind- 
ley, L.JJ.), that under Ord. XVI., r. 54, the 
court had jurisdiction to order the third parties 
to pay the costs both of the appeal A below, A 
that as the third parties had in reality fought the 
pltfs. A failed, an order for the payment of such 
costs must be made against them as well as against 
the defts. — Edison A 8wan United Electric 
Light Co. v. Holland (1889), 41 Ch. D. 28 ; 58 
L. J. Ch. 624 ; 61 L. T. 32 ; 37 W. IL 609 ; 6 
T. L. R. 294, C. A. 

3387. — Costs.] — Edison A 8wan 

United Electric Light Oo. v. Holland, No. 
3886, ante. 

3388. Amendment of record of trial.]— At the 

trial of an action the jury found certain issues in 
favour of the pltf., A the judge reserved judgment. 
The verdict was entered as a general verdict for 
the pltf., but the judge notwithstanding the verdict 
gave judgment for the deft. On an appeal by 
the pltf. from the judgment, the Court of Appeal 
amended the record by entering the verdict for 
the pltf. on the issues only, A affirmed the judg- 
ment. — Clack v. Wood (1882), 9 Q. B. D. 276 ; 
47 L. T. 144 ; 30 W. R. 931, C. A. 

3389. .] — Upon a rule to the Kensington 

Income Tax Commissioners to show cause why a 
writ of prohibition should not issue to prohibit 
them from proceeding on an assessment to income 
tax under Sched. D., whereby the applicant was 
assessed in respect of profits of foreign property, 
it appeared that the applicant carried on business 
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in the city of London, although he resided in 
Kensington ; & he contended that under sect. 106 
of the Income Tax Act, 1842, he was liable to 
assessment in the city of London only : — Held : 
the grounds of the rule ought to be amended by 
stating sect. 106 of the Income Tax Act, 1842, as 
a further groimd. — Bj, v, Kensington Income 
Tax Combs., [1914] 3 K. B. 429 ; 83 L. J. K. B. 
1439 ; 111 L. T. 393 ; 30 T. L. R. 674, C. A. ; on 
appeal, sub nom, Kensington Income Tax Combs. 
V, Abamayo, [1916] 1 A. C. 216, H. L. 

3890. Defence delivered after notice of motion 
for Judgment — Amendment of notice of motion.] — 
A deft, made default in putting in a statement of 
defence, & the pltf. gave notice of motion for 
judgment in default of defence. But before the 
motion was heard the deft, put in a statement of 
defence : — Held : as the statement of defence 
disclosed no real defence to the action, the Court 
of Appeal ordered the notice of motion to be 
amended & judgment to be given for the pltf. on 
tl^^ admission in the statement of defence. — G ill 
V.^WOODFIN (1884), 25 Ch. B. 707 ; 53 1.. J. Ch. 
617 ; 60 L. T. 490 ; 32 W. R. 393, C. A. 

8391. Withdrawal of defence.] — Wliere a solicitor 
has put in a fraudulent defence for his client 
without the knowledge of the client, making 
admissions on which judgment was obtained 
against the client : — Held : the court had juris- 
diction to set aside the judgment & permit the 
client to withdraw the defence put in fresh 
evidence. — ^W illiams v, Preston (1882), 20 Ch. D. 
672 ; 61 L. J. Ch. 927 ; 47 1.. T. 265 ; 30 W. R. 
555, C. A. 

3892. Patent action — Amendment of particulars 
of objections.] — In 1873 letters patent for im- 
provements in lace machines were granted to II., 
who in 1877 went into liquidation, & the patent 
was sold by the trustee to the pltfs. 11. after- 
wards entered into partnership with S., & this 
action was brought against S. & II. to restrain 
them from infringing the patent. By an order 
made when the action had come on for trial, it 
was postponed, with liberty to S. & H. to deliver 
specified objections. These were that 8. & II. 
denied infringement, & that S. objected to the 
validity of the patent on the ground of want of 
novelty & insufficiency of the specification. hYom 
the cross-examination of the pltfs.’ witnesses it 
appeared that one of the subsidiary combinations 
in the machine was not novel. The court of first 
instance was of opinion that the patentee had not 
claimed this subsidiary combination as his in- 
vention, held the patent valid, & gi*anted an 
injunction against both defts., & an inquiry as to 
damages. The defts. appealed. The Court of 
Appeal held that on the construction of the 
specification H. had claimed the subsidiary com- 
bination as his invention, & that the patent was 
invalid, & that there being nothing to prevent S. 
from insisting on this objection, his appeal must 
succeed : — Held : as H. had never asked for leave 
to amend his particulars of objection, but had to 
the last argued the case on the ground that no 
such amendment was necessary, leave ought not 
to be now given, but that his appeal must be 
dismissed. — Cropper v. Smith (1884), 26 Ch. D. 
700 ; 53 L. J. Ch. 891 ; 51 L. T. 729 ; 33 W. R. 
60 ; Griffin’s Patent Cases, 60 ; 1 R. P. C. 81, 
C. A. ; on appeal, sub nom. Smith v. Cropper (1885 ), 
10 App. Cas. 249, H. L. 

3893. .] — Anticipation was one of the 

grounds of defence to an action for infringement 
of patent, & the judge held the patent to be valid 
& granted an injunction against the deft. After 
the trial the deft, gave notice of appeal, &: applied 


to the Court of Appeal for leave to amend his 
particulars of objections, & to adduce further 
evidence of anticipations at the hearing of the 
appeal : — Held : under the Judicature Acts, & 
under r. 4 of Ord. LVIII., the Court of Appeal 
had jurisdiction to make the order, but that on 
the merits leave ought not to be granted in the 
present case. 

With reference to the exercise by the Court of 
Appeal of the powers conferred by Ord. LVIII., 
r. 4, a patent action is in the same position as any 
other action. — Shoe Machinery Co. v. Cutlan, 
[1896] 1 Ch. 108 ; 65 L. J. Ch. 44 ; 73 L. T. 419 ; 
44 W. R. 92 ; 12 T. L. R. 33 ; 40 Sol. Jo. 60, 
C. A. 

3394. Amendment of pleadings — After 

expiry of time for appealing.] — In an action under 
sect. 32 of the Patents Act of 1883 to restrain a 
patentee from issuing threats, the pltfs. in their 
statement of claim alleged tliat the defts.* patent 
was invalid. The judge ordered this allegation 
to be struck out, being of opinion that the validity 
of the defts.’ patent could not be tried in such an 
action. After nearly a year, the time for appeal- 
ing against that order having long expired, the 
pltfs. applied to the judge, to whom the action 
had been transferred, for liberty to amend the 
statement of claim by inserting an allegation that 
the defts.’ patent was invalid. The judge refused 
the application, & the pltfs. appealed : — Held : 
liberty to amend ought to be given, but upon 
special terms, in order that tlie defts. might not 
suffer any loss by the pltfs. not having taken the 
proper course of appealing in duo time from the 
order of the judge. — Kurtz v. Spence (1887), 
36 Ch. D. 770 ; 58 L. T. 320 ; 36 W. R. 438 ; 3 
T. L. R. 827, C. A. 

3395. Action for specific performance — Alterna- 
tive claim for damages — Plaintiff disentitling 
himself to specific performance — Amendment of 
pleadings.] — The pltf. claimed specific performance 
of a contract for the purchase of a business by the 
deft., or, in the alternative, damages. The state- 
ment of claim contained an allegation, which was 
denied by the deft., that the pltf. “ is & always 
has been ready & willing to perform the contract 
so far as it is to be performed by him.” The pltf., 
after action brouglit, sold the property the subject- 
matter of the contract, but neither before nor at 
the hearing of the action did lie ask to amend by 
striking out the claim for specific performance : — 
Held : that the action being for specific per- 
formance, & the pltf. by his own act having made 
performance impossible, he was not ready & 
willing to perform the same at the time of the 
hearing of the action, & that as he had not applied 
to amend the claim at the proper time — namely, 
either before the hearing or before the case was 
opened at the liearing — leave to amend would not 
be granted.— 'Hipg RAVE r. Case (1885), 28 Ch. I). 
356 ; 54 L. J. (’h. 399 ; 52 J.. T. 242, C. A. 


(h) “ To Heccive Further Evidence'" 
i. In General, 

3396. “ Further evidence ’’ — Meaning of.] — The 

term ‘‘ further evidence ” in R. S. 0., Ord. LVIII., 
r. 6, simply means evidence not used on the trial 
of the action in the court below, whether such 
evidence has already been used in the same or 
any other cause between the same parties, or is 
altogether new in itself . — Re Chennell, Jones v, 
Chennell (1878), 8 Ch. D. 492 ; 47 L. J. Ch. 
683 ; 26 W. R. 695 ; sub nom. Re Channels, 
Jones v, Channbll, 38 L. T. 494, C. A. 
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3397. Admission with leave — On appeal 

from order on summons in administration action.] 

— Although an order made on a summons by a 
creditor in an administration action is considered 
as if interlocutory for the purpose of determining 
the time within which an appeal must be brought, 
for other purposes it is a final order, & therefore 
fresh evidence cannot be given on the appeal 
without the special leave of the court. — Re 
Compton, Norton v, Compton (1884), 27 Gh. D. 
892 ; 51 L. T. 277 ; 33 W. K. 160, C. A. 


ii. Grounds for Admitting or Refusing, 

3398. Exceptional circumstances.] — Before open- 
ing an appeal counsel asked leave to adduce ^sh 
evidence. 

We cannot admit this fresh evidence. It would 
be too dangerous. We desire it to be understood 
that parties must not take the chance of the result 
of the hearing in the court of first instance, & then 
tender fresh evidence before the Court of Appeal 
(James, L.J.). — Re Phcenix Bessemer Steel Co., 
Ex p. CaRNFORTH HiEMATTTK IRON Co. (1876), 4 
Ch. D. 108, 115, C. A. 

3399. .] — Re Chennell, Jones v, Chen- 

NELL, No. 3409, post, 

3400. .] — The articles of association of a 

company authorised the directors to carry out an 
agreement which had been previously entered into 
for the purclmse of a mine upon the terms of 5,000 
fully paid-up shares of the nominal value of £2 
each being allotted to the vendor, his nominee or 
nominees, as the purchase-money. The agree- 
ment was registered imder the provisions of 
sect. 25 of the Companies Act, 1867. The 
directors, at their first meeting after the registra- 
tion of the company, adopted the agreement by 
resolving that, in accordance with it, 5,000 fully 
paid-up shares should be allotted to the vendor & 
his nominees. Of the 5,000 shares, 500 were, 
on the nomination of the vendor, allotted to 
W., one of the directors, who was present at the 
meeting. 

In the subsequent winding-up of the company, 
Ihe liquidator applied to the court, under sect. 165 
of tlie Companies Act, 1862, for an order that W. 
should pay the nominal value of the 500 shares. 
In answer to the application W. deposed that he 
j)urchased the 500 shares from the vendor in the 
regular way of business, paying him £500 for 
them, which was at the time considered their full 
value. He did not, however, say when the pur- 
chase was made. A share dealer deposed that, 
at the time when the contract was adopted, there 
was no market for the shares of the company, & 

1 hat £1 per share was a large price to pay for them. 
The books of the company showed that at that 
time a number of shares were allotted (some to 
the directors themselves, including W.) on the 
1 erms of payment in case of the par value. There 
was no other evidence. When the application 
was made to the court the vendor was dead : — 
Held ; W. being the only living person who was 
acquainted with the transaction, could not be 
allowed on the hearing of the appeal to give his 
own oral testimony to prove that he purchased 
the shares after the agreement had been adopted 
by the directors. 

I do not think we ought to admit such evidence. 
I do not mean to impute to W. that he would 
say anything but the truth, but it is ^o dangerous, 


after we have indicated what the point of the case 
is, to allow the only living man who can give 
evidence to testify in his own favour (Jessel, 
M.R.). — Re West Jewell Tin Mining Co., 
Weston’s Case (1879), 10 Ch. D. 579 j 48 L. J. 
Ch. 425 ; 40 L. T. 43 ; 27 W. R. 310, C. A. 

8401. .]— The applicant has applied for 

leave to adduce fresh evidence, but I am of 
opinion that it ought not to be granted. The 
application is for an indulgence. He might have 
adduced the evidence in the court below. That 
he might have shaped his case better in the court 
below is no ground for leave to adduce fresh 
evidence before the Court of Appeal. As it has 
often been said, nothing is more dangerous than 
to allow fresh oral evidence to be introduced after 
a case has been discussed in court. The exact 
point on which evidence is wanted having thus 
been discovered, to allow fresh evidence to be 
introduced at that stage would offer a strong 
temptation to perjury. Moreover, speaking for 
myself, I think that when an application is made 
for an indulgence, the moral elements of the dlso 
ought to be taken into consideration. I am more 
inclined to grant it when what appears to be a 
substantially good & honest case is in danger of 
being defeated on technical grounds, than in 
favour of an attempt to defeat a good case on 
technical grounds (Jessel, M.R.). -Zanders v, 
Sanders (1881), 19 Ch. D. 373, 380 ; 51 L. J. Ch. 
276 ; 45 L. T. 637 ; 30 W. R. 280, C. A. 

3402. .] — The grounds on which the dis- 
cretion of the court to admit fresh evidence might 
be exercised are so various that it would bo im- 
possible to give any precise definition of how, 
when & why it would be exercised. Eacli case 
must necessarily depend upon its own special 
circumstances (Lord Halsbury, L.C.). — Re 
Neath Harbour Smelting &; Rolling Works 
(1885), 2 T. L. R. 94, C. A. 

3403. .] —The applicant must pay the costs 

of the motion to be allowed to adduce further 
evidence, which we allowed in this case, consider- 
ing it a very special case, & not in any way depart- 
ing from our rule, to which I adhere very strongly, 
that parties ought not to be allowed to bolster up 
their case by adducing fresh evidence before the 
Court of Appeal (Cotton, L.J.). — Evans v, 
Benyon (1887), 37 .Ch. 1). 320 ; 58 L. T. 700, 
a, A. 

3404. .] — A petitioner in bringing an 

appeal, gave notice that on the hearing of the 
appeal he should ask leave to adduce further 
evidence. The Court of Appeal declined to allow 
the evidence to be read, saying that it was the 
duty of the petitioner to bring forward his whole 
case at once, &; not to bring it forward piecemeal 
as he found out the objections in his way. — Re 
New York Exchange, Ltd. (1888), 39 Ch. D. 
415, C. A. 

3405. .] — I think the Court of Appeal has 

always been very cautious how it acted on Ord. 
LVIII., r. 4, & I think it ought to be. I agree 
that the exercise of this discretion should be very 
strictly guarded (Rigby, L.J.). — Shoe Machinery 
Co. V, Cutlan, [1896] 1 Ch. 108 ; 65 L. J. Ch. 44 ; 
73 L. T. 419, C. A. 

3406. .] — The court, of course, always 

wishes to arrive at the truth, but there are certain 
rules governing the trials of actions, rules which 
lead to the conclusion that when once the trial 
takes place, primd facie further evidence should 
not be allowed to be called unless a strong case 
has been made out for so doing (Vaughan 
Williams, L.J.). — The Olympic & H.M.S. 
Hawke, [1913] P. 238 ; 28 T. L. R. 319, C. A. 
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8407. .] — Nash v. Rochford Rural 

Council, No. 3418, post 

8408. Party taken by surprise.] — Where a party 

is taken by surprise by a point made against him 
at the hearing, the judge may, if he think right, 
at any stage of the tnal allow him to produce 
rebutting evidence ; & if such permission is 

refused, the Court of Appeal will, in a proper case, 
permit the fresh evidence to be taken on the 
appeal. — ^B igsby v, Dickinson (1876), 4 Oh. D. 
24 ; 46 L. J. Ch. 280 ; 36 L. T. 679 ; 26 W. R. 89, 
O. A. 

3409. Evidence rejected on technical grounds.] — 

This is an appeal from a judgment after trial, a 
judgment upon further consideration, & a party 
can only adduce such evidence upon special 
g'ounds, & not without special leave. ... It is 
impossible to lay down a priori what will be a 
sufficient special ground. At the same time, my 
opinion is that the court should be very cautious 
about admitting further evidence, & it is not by 
any means to be admitted as a mere matter of 
course, but there should be a strong reason given 
for admitting it. 

It appears to mo that a case of this kind, where 
evidence which had been before the judge in 
chambers was excluded by this kind of technical 
objection, affords a special ground why it should 
be admitted in the Court of Appeal, & for that 
reason I think it should now be admitted 
(Jessel, M.R.). — Be Chennell, Jones v, 
Chennell (1878), 8 Ch. D. 492 ; 47 L. J. Ch. 583 ; 
26 W. R. 696 ; nom. Re Channell, Jones v, 
Channell, 38 L. T. 494, C. A. 

8410. Court desiring further evidence.] — Appli- 
cants asked for leave to read an affidavit filed 
since the trial in the court below. 

I do not see how we can admit this evidence. 
The appellants were not taken by surprise in the 
court below. It was their own fault tiiat they 
did not then tender this evidence. As at present 
advised, I am of opinion that after a witness has 
been in the witness-box in the court below, an 
affidavit of further facts which could then have 
been elicited from him ought not to be admitted 
on an appeal (James, L.J.). — Taylor v. Grange 
(1880), 15 Ch. D. 166 ; 49 L. J. Ch. 794 ; 43 L. T. 
233, C. A. 

8411. Note of oral evidence lost.] — The Court of 
Appeal has power, by way of indulgence, in a case 
whore a note of oral evidence has been acci- 
dentally lost, to allow that evidence to be taken 
over again. — Re Cowburn, Ex p. Firth (1882), 
19 Ch. D. 419 ; 51 L. J. Ch. 473 ; 46 L. T. 120 ; 
30 W. R. 629, C. A. 

8412. Judgment on evidence of one party.] — If 

a judge of first instance is prepared to decide in 
favour of a deft, or respondent without hearing 
his evidence, his counsel is entitled to insist that 
the evidence shall be heard before the decision is 
given. 

If, however, the coimsel does not exercise that 
right, but accepts the decision in his favour on 
his opponent's evidence, the Court of Appeal has 
still power to allow the evidence to be taken before 
reversing the decision. — Be Pincoefs, Ex p. 
Jacobson (1882), 22 Ch. D. 312 ; 62 L. J. Ch. 661 ; 
48 L. T. 197 ; 31 W. R. 664, C. A. 

8418. Witnesses absent through Illness.] — Fifty- 
two persons who had severally taken debenture 
stock in a company sued the directors to recover 
damages on the groimd that the stock was worth- 
less, & that they had been respectively induced to 
take it by a prospectus containing gross mis- 
representations. Forty of them appeared at the 
trial dc gave evidence, the other twelve were not 

26 * 


present, & no evidence was given on theh* behalf. 
An adjournment was asked for, but refused, there 
being no evidence to show why they were not 
present. Judgment was given for the forty with 
costs, but the twelve were ordered to pay the 
costs occasioned to the defts. by their being joined 
as co-pltfs. The twelve appealed, & nine of them 
now applied that they might be allowed to attend 
& give evidence at the hearing of the appeal, on 
the ground that at the time of the trial six of them 
had been too ill to attend, another had been 
abroad, another travelling so as not to receive 
notice of the trial, & another had been c^ed away 
to nurse a sick friend : — Held : no special circum- 
stances were shown sufficient to induce the court 
to make the order, for that the pltfs.^ solicitor 
ought to have kept up communication with his 
clients so as to be able to bring them forward at 
the trial, or produce such evidence of their in- 
ability to attend as would have enabled him to 
obtain an adjournment. 

Queere: whether Ord. LVIII., r. 4, is applicable 
where the party asking for leave to adduce evi- 
dence before the Court of Appeal has adduced no 
evidence at all in the court below. — ^Arnison ik 
Smith (1889), 41 Ch. D. 98 ; 58 L. J. Ch. 645 ; 61 
L. T. 63 ; 37 W. R. 693, 0. A. 

8414. No evidence adduced in court below — 
Whether Rule 4 applicable.] — Arnison v . Smith, 
No. 3413, ante, 

3415. Evidence unsatisfactory.] — On a petition 
for the winding-up of a company, which was 
already being wound iip voluntarily under super- 
vision, a doubt was suggested whether the memo- 
randum of association, although it purported to 
be signed by seven persons, was not in fact signed 
by six persons only, one of the signatories having 
signed twice in different names. 

The Court of Appeal not being satis! ied that the 
evidence adduc(‘d in the court below was sufficient 
to show that one of the signatories had si^od 
twice, directed the healing to stand over till a 
later date, on which day fresh witnesses were 
examined in court . — Re National Debenture & 
Assets Corporation [1891] 2 Ch. 605 ; 60 

L. J. Ch. 533 ; 64 L. T. 512 ; 39 W. R. 707 ; 7 
T. L. K. 485, C. A. 

3416. Case decided on Insufficient evidence.] — 

If the court thought the case had been decided on 
insufficient evidence, & that the evidence pro- 
posed to be adduced would be sufficient to enable 
the court to discover the truth, that would bo a 
special ground within the meaning of the rule 
(Ord. LYIII., r. 4) (Lindley, L.J .). — Be Copiapo 
Mining Co., Ltd., Ex p, Mashiter (1894), 10 
T. L. R. 180, C. A. 

3417. Affidavit evidence.] — Taylor v. Grange, 
No. 3410, ante, 

3418. .] — ^We are asked to allow him (the 

pltf.) to adduce further evidence in support of this 
case. It is within our power, no doubt, to do so 
on special grounds, but this is a jurisdiction which 
ought to be exercised with the greatest possible 
care, particularly in a case where the issue between 
the parties has been decided by a jury. The 
suggestion is that we should have affidavit evidence 
here to induce us to say that the verdict of the 
jury was wrong. That is a proposal which it 
seems to me ought to be very carefully scanned 
(Lord Cozens-Hardy, M.R.). — Nash v, Roch- 
ford Rural Council, [1917] 1 K. B. 384 ; 86 
L. J. K. B. 370 ; 116 L. T. 129 ; 81 J. P. 57 ; 16 
L. G. R, 103, O. A. 

8419. To determine terms of contract.] — The 

pltfs., sub-charterers of a steam vessel which sank 
with her cargo after collision with the defts.’ 
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^ essel, sued the defts. for the bill of lading freight 
which (but for the negligence of those in charge of 
the defts/ vessel) they would have earned if the 
voyage of the chartered vessel had been com- 
pleted. The judge disallowed the claim on the 
ground that the charterers only used the vessel 
for the temporary purpose of a defined voyage, 
& that this voyage was conducted by the master 
& crew as the servants of the owners with whom 
the possession of the ship remained. The ship- 
owners were, therefore, the carriers of the cargo ; — 
Held : the pltfs. had a sufficient possessory 
interest in ship &; cargo to entitle them, as bailees, 
to maintain the action, the evidence, taken by the 
registrar under an order of the Court of Appeal, 
showing that the contract of carriage was between 
the pltfs. & the shippers of the cargo, the pltfs. 
taking delivery of the goods from the shippers, 
putting them on board, & signing the bills of 
lading in their own name, & on their own behalf, 
as principals. — The Okehampton, [1913] P. 173 ; 
83 L. J. P. 5 ; no L. T. 130 ; 29 T. L. R. 731 ; 
12 Asp. M. L. C. 428 ; 18 Com. Cas. 320, O. A. 

3420. Inadmissible evidence admitted by lower 
court.] — Where the trial judge, notwithstanding 
objection by the respondent, had allowed the 
appellant to prove pairt of his case by evidence 
which on appeal was held to be inadmissible, the 
Court of Appeal refused to receive further evidence. 
— Ware & De Fxieville, Ltd. v. Motor Trade 
A sbOCN., [1921] 3 K. B. 40, C. A. 

See, also, Part XL., Sect. 1, aritc. 


iii. Criminal Appeah. 

See Criminal Law, Vol. XIV., pp. 512-510, 
Aos. 5097-6795. 


iv. Fatcni Actions. 

See Patents & Inventions, Vol. XXXVI., 
pp. 814, 815, Nos. 2989-2990, A generally, Part LX., 
ante. 

3421. In same position as any other action.] 
Shoe Machinery Co. v. Cutlan, No. 3393, ante. 

3422. Fresh objections discovered since trial.] — 

Shoe Machinery Co. v. Cutlan, No. 3303, ante. 


V. Mode of A pplication for Leave to Adduce Further 
Evidence. 

3423. Documentary evidence — Notice of inten- 
tion to apply for leave at hearing.] — Where a party 
was desirous to adduce further evidence upon an 
appeal from a judgment after the cause had been 
heard upon the merits : — Held : he might give 
notice to the other side that he would apply at the 
hearing for special leave to adduce such evidence. 
— Justice v. Mersey Steel & Iron Co., Ltd. 
(1876), 24 W. R. 199, C. A. 

3424. .]--In order to obtain the leave 

of the Court of Appeal to introduce new evidence 
on the hearing of an appeal, it is not necessary to 
give a formal notice of motion. The proper course 
is to give notice to the other side of the intention 

ask at the hearing of the appeal for leave to 
introduce the new evidence. Such a notice may 
be given without any leave from the court. — 
Hastie V. Habtie (1876), 1 Ch. D. 662 : 46 
L. J. Ch. 288 34 L. T. 13 ; 3 Char. Pr. Cas. 

425, C. A. 


is an appeal from a 
jud^ent after triad, a judgment upon further 
consideration, & a party can only adduce such 
[fresh] evidence upon special grounds, & not 
without special leave. Now, in this case, notice 
was given that special leave would be asked when 
the case came on before the court. Of course the 
court might give the special leave upon that 
notice. It is not requisite, though it is sometimes 
convenient, & it is always • expensive, to give a 
separate notice of motion for leave to have further 
evidence heard, & it is generally more convenient 
that the court should know something about the 
case before it decides upon such a motion. &, 
therefore, the course pmsued, in the first instance 
is, as a general rule, more convenient, & certainly 
less expensive than giving a separate notice of 
motion. I think, therefore, that we aie entitled 
to entertain the application upon such a notice 
(Jessel, M.R.). — He Chennell, Jones v. Chen- 
NELL (1878), 8 Ch. 1). 492 ; 47 L. J. Ch. 583 ; 26 
W. R. 595 ; sub nom. Re Channell, Jones v. 
Channell, 38 L. T. 494, C. A. 

3426. Oral evidence — Motion for leave.] — ^Where 
a party wishes to examine fresh witnesses at the 
hearing of an appeal, he must apply for leave by 
motion previously to the hearing of the aj^peal.- - 
Dicks v. Brooks (1880), 13 Ch. D. 652 ; 49 
L. J. Ch. 812 ; 28 W. R. 525, C. A. 

3427. Objection to application for leave.] — The 
deft, appealed from an order of Yice-('hancellor 
Bacon, and in his notice of appeal he gave notice 
that at the hearing of the appeal he intended to 
apply for liberty to read a fmiher affidavit as to 
certain facts. The fresh affidavit having been 
filed, the plaintiff filed affidavits in answer to it . 
When the appeal was heard the respondent 
objected to the appellant’s fresh affidavit being 
read, neither that nor the respondent’s affidavit 
were used. 

The court dismissed the appeal with costs. 

The respondent intended to object to the appel- 
lant’s affidavit being used, <fc in that case he ought 
not to have filed any affidavits in answ(‘r to it. 
flis proi)er 0001*80 would have been to w^ait till the 
heai*ing & then to apply for time to answer the 
fresh evidence, if the court allowed it to be used 
(Jessel, M.R.). — Mitchell v. Condy, [1881] 
W. N. 83, C. A. 

vi. Postponement of Appeal. 

3428. Substantive application necessary.] — The 

pltfs. were bankers at Leeds, to whom Whitehead 
became a customer. Whitehead applied for an 
overdraft of £500, which the pltfs. agreed to allow 
him upon condition of his finding a surety. 
Harrison was proposed 6c accepted as surety, but 
he was afterwards believed to bo insolvent, & 
thereupon the pltfs. required Whitehead to procure 
another surety. The deft, thereupon gave a 
guarantee for the sum of £500 advanced by the 
pltfs. to Whitehead. At the time when the deft, 
became surety, the pltfs. were creditors of White- 
head for upwards of £330, of which he was unaware. 
Whitehead made payments to the pltfs., which 
they appropriated in reduction of the debt of 
£330. At the time of action brought, apart from 
the debt of £330 for past advances, only £97 was 
due from Whitehead to the pltfs. m respect of 
advances made after the guarantee was given, & 
this sum the deft, paid into court. Harrison 
afterwards paid his creditors 20s. in the poimd. 
At the trial Brett, L.J., held that the guarantee 
applied to both past & future advances, & it was 
directed that a referee should ascertain the state 
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of accounts between the pltfs. & Whitehead. The 
referee certified that if the construction of the 
guarantee adopted by Brett, L.J., was right, 
£367 was due upon it from the deft, to the pltf., 
but that if the guarantee applied to future advances 
alone, nothing was due on it. The deft, applied 
for a postponement of the appeal upon the ^ound 
that he only became acquainted with the circum- 
stances of the guarantee given by Harrison at the 
hearing before the referee. He offered to pay the 
costs of the day. 

The court refused to allow the hearing to be 
postponed. The deft, ought to have made a 
substantive application before the appeal was 
called on. — Exchange & Discount Bank v. 
Billinghurst, [1880] W. N. 2, C. A. 

vii. Mode of Admission of Further Evidence, 

Mode of bringing evidence before Court of 
Appeal.] — See Sect. 1, sub-sect. 2, R. , 'post, 

3429. By oral examination.] — Re National 
Debenture & Assets Corporation, No. 3415, 
ante, 

3430. By reference to expert.] — The Court of 
Appeal may, without, the consent of the parties, 
refer any question arising on the appeal to an 
expert to inquire & report. — A.-G. v, Birmingham, 
Tame & Rea District Drainage Board, [1912] 
A. C. 788 ; 82 I.. J. Ch. 45 ; 107 L. T. 353 ; 7(5 
J. P. 481 ; 11 L. G. R. 194, II. L. 

viii. Evidence De Bene Esse, 

3431. Evidence rejected at trial — Subsequent 
illness of witness.] — Application granted by the 
(^ourt of Appeal for the evidence of a witness to 
be taken de bene esse before a special examiner 
pending the appeal, tlie evidence having been 
rejected below, the witness being dangerously 
ill. — Treasury Solicitor v. White (1886), 5r> 
L. J, P. 79 ; 2 T. L. R. 847, C. A. 

3432. Evidence of crew of ship.] — Application 
for leave to take the evidence of the crew of a 
ship before an examiner after judgnient 6c pending 
appeal allowed, the court expressing no opinion 
as to whether the evidence should be used at the 
hearing. — The Oxfordshire (Owners) v. The 
Cassapedia (Owners) (1888), 4 T. L, R. .388, 
i \ A. 

3433. Evidence obtained after trial.] — Cii'cum- 
stances in which after a trial the Court of Appeal 
gave leave for certain fresh evidence to be taken 
de bene esse before an examiner in view of the 
hearing of an appeal from the judgment after the 
trial. — The Olympic & II.M.S. Hawke, [1913] 
P. 238 ; 28 T. L. K. 319, C. A. 

ix. Costs, 

3434. Where leave not obtained.] — An appellant 
gave notice of motion to adduce further evidence 
on the appeal on two points. At the hearing of 
the appeal he obtained leave & gave further 
evidence on the first point, & his witness was not 
cross-examined. Thereupon it became unneces- 
sary to give further evidence on the second point, 
& he mc^e no application in respect thereof. The 
appeal was allowed with costs : — Held : the 
taxing master had no jurisdiction to allow the 
appellant the cost of a witness who had attended 
the Court of Appeal to give evidence on the 
second point, if called. — Leeds Forge Co., Ltd. 
V . Deighton’s Patent Flub &; Tube Co., Lod., 
[1903] 1 Ch. 476 ; 72 L. J. Ch. 294 ; 87 L. T. 711 ; 
61 W. R. 380 ; 47 Sol. Jo. 222 ; 26 B. P. 0. 209. 


Power of Court of Appeal to make order as to 
costs.] — See Sect. 1, sub-sect. 2, L. (//), post, 

(c) As to Point not Taken in Court Below, 

3435. How far court will entertain.] — In an 

appeal a point was raised which had not been 
ar^ed in the court below. The objection was 
taken that it could not be introduced now. But 
it was answered that no new matter was proposed 
to be now introduced into the case, that the 
objection arose upon matter which was before the 
court below, though this particular argument 
upon that matter was not there presented for 
consideration, & that consequently it might 
properly be discussed on appeal. — Misa v, Currie 
(1876), 1 App. Cas. 554. 

3436. .] — An applicant is not entitled to 

raise upon his appeal a new case inconsistent with 
that which ho originally raised in the primary 
court, even though the evidence taken in that 
court supports the new case . — Re Walton, Ex p. 
Reddish (1877), 5 Ch. D. 882 ; 37 L. T. 237 ; 25 
W. R. 741, C. A. 

3437. .] — The rule is that, if a point was 

not taken before the tribunal which hears the 
evidence, & evidence could have been adduced 
which by any possibility would prevent the point 
from succeeding, it cannot be taken afterwards. 
You are bound to take the point in the first 
instance, so as to enable the other party to give 
evidence (Jessel, M.R .). — Re Cowburn, Ex p. 
Firth (1882), 19 Ch. D. 419 ; 46 L. T. 120 ; 30 
W. R. 529, C. A. 

3438. .] — It was said that the borrowing 

powers of the directors had been exceeded, & that 
in estimating the amount of the paid-up capital 
the shares issued imder a certain a^*eement ought 
not to be taken into consideration. But that 
contention could only be suppoited by referring 
to an agreement which was not put in evidence 
in the court below ; & the point not having been 
raised there, I do nob think we ought to allow it to 
be raised here (Cotton, L.J.). — -Willmott v, 
London Celluloid Co., Ltd. (1886), 34 Ch, D. 
147 ; 56 L. J. Ch. 89 ; 55 L. T. 696 ; 35 W. R. 
145 ; 3 T. L. R. 121, C. A. 

3439. .] — In the Chancery Division an 

application for attachment should bo made by 
motion in court-, not by summons in chambers. 

Where the application had been made by 
summons in chambers, but no objection was 
raised when the summons was before the judge, 
the Court of Appeal held that it was too late to 
raise it. — Davis v, Oalmoye (1888), 39 Cb. D. 
322 ; 58 L. J. Ch. 120 ; 60 L. T. 130 ; 37 W. R. 
227, C. A. ; subsequent proceedings (1889), 40 
Ch. D. 355. 

3440. .] — ^Where the deft, had in his plead- 
ings insisted on liis right to arbitration, but had 
failed to raise the point at the hearing & had gone 
into evidence on the merits, the Court of Appeal 
refused to allow the point to bo raised on the 
appeal. 

If when they can insist on the court not going 
into the merits of the case & deciding que^ions 
between the parties, they abstain from doing so, 
& are defeated on the merits, in my opinion it is 
too late to insist before the Court of Appeal on 
any right to object to the jurisdiction of the 
court which they might have had if they had 
insisted on it in a proper way & at a proper time 
(Cotton, L.J.). — London, Chatham & Dover 
By. Co. v. South Eastern By. Co. (1888), 40 
Oh. D. 100 ; 58 L. J. Ch. 76 ; 60 L. T. 370 ; 37 
W. B. 65, 0. A. 
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3441. .] — ^Where a point which has not 

been taken in the court below is put forward by 
an appellant for the first time in a Court of Appeal, 
that court ought not to decide in his favour on 
such point unless it is satisfied beyond doubt : 
(1) that it has before it all the facts bearing upon 
the new contention as completely as if it had been 
raised in the court of first instance ; (2) that no 
satisfactory explanation could have been given if 
it had been so raised. 

The decision of the Coui’t of Appeal reversed, 
& the decision of the lower court restored, on the 
ground that upon the evidence as it stood at the 
trial there was no suflicient proof that the master 
of the Tasmania was guilty of negligence on account 
of which that ship should be held to blame, the 
decision of the Court of Appeal being based upon 
a point not suggested at the trial. — Tasmania 
(Ship Owneiis & Freight Owners) v. Smith, 
ETC., City of Corinth (Owners), The Tasmania 
(1890), 15 App. Cas. 223 ; 63 L. T. 1 ; 6 Asp. 
M. L. C. 517, H. L. ; revsg , (1889), 14 P. D. 63, 
C. A, 

3442. .] — The case comes before this coui*t 

in a peculiar way. The point argued before Mr. 
Justice North, & on w^hicli he based his judgment, 
has been practically abandoned on the appeal. 

Tlie official receiver filed new evidence, en- 
deavouring to prove an act of bankruptcy which 
he had not mentioned in his original affidavit. 
&, moreover, he has taken a point of law which 
was not taken before Mr. Justice North, viz. 
that a charging order is not protected by either 
sect. 46 or sect. 49 of the Bankruptcy Act, 1883. 
Mr. Hall has admitted that sect. 45 does not 
^PPly » he has argued that a charging order is a 
“ transaction ” protected within sect. 49. The 
reasons vhich have been ^ven by Lord Halsbury 
& Lord Justice Lindley dispose of this point, & 1 
think the official receiver must succeed. Upon a 
new statement of facts & a new point of law, the 
official receiver is successful ; but I think the least 
we can do is not to allow him any costs (A. L. 
Smith, L.J.). — Re O’Shea’s Settlement, Courage 
V. O’Shea, [1896] 1 Ch. 325, 332 ; 64 L. J. Ch. 
263 ; 71 L. T. 827 ; 43 W. R. 232 ; 2 Mans. 4 ; 
12 R. 70, C. A. 

3448. .] — The provision for ai’bitration 

contained in sect. 33 of the Tramways Act, 1870, 
ousts the jurisdiction of the High Coui’t with 
regard to differences coming within the terms of 
the section. Where such a provision applies, 
objection to the jurisdiction oi the High Court 
may be taken on appeal in the Court of Appeal, 
although it has not been taken at the trial. 

The case of London, Chatham Dover Ry. Co. 
V. South Eastern Ry. Co., No. 3440, ante, was cited 
as showing that, if an objection to the jurisdiction 
is not taken at the proper time, it cannot be taken 
at all. But, when that case is looked at, it will be 
seen that the Court of Appeal, as appears from the 
judgment of Bowen, L.J., conistrued the particular 
enfi^tment there in question, not as ousting the 
jurisdiction of the High Court, but merely as 
giving an option to either party of applying to the 
court to make an order giving effect to an agree- 
ment for arbitration, which order, if applied for 
at the proper time, the party applying for it would 
have been entitled to ; & it was held that, in the 
case of such an enactment, a party might be too 
late in applying for the order, which, if applied 
for at the proper time, the couH would have been 
bcund to grant, & which would have relegated 


the matters in dispute to decision by arbitration. 
That case has no application to one in which the 
provisions of a section oust the jurisdiction of the 
court without the necessity of any application by 
either party (Vaughan Williams, L.J.). — ^Nor- 
wich Corpn. V . Norwich Electric Tram- 
ways Co.. Htd., [1906] 2 K. B. 119, 126; 76 
L. J. K. B. 636 ; 96 L. T. 12 ; 70 J. P. 401 ; 64 
W. R. 572 ; 22 T. L. R. 663 ; 4 L. G. R. 1114, 
C. A. 

3444 , ,] — workman alleged to have been 

employed by a company applied imder the Work- 
men’s Compensation Act, 1905, s. 6, for arbitration 
on the question whether the receiver appointed 
on behalf of debenture-holders of the company & 
the liquidator under its volimtary liquidation were 
liable to pay him as a preferential payment the 
sum for which a weekly payment of 16s. 3d. 
awarded to him before the winding-up could be 
redeemed, & as to the amount of such payment. 
The county court judge made an order for the 
payment by the receiver & liquidator of a lump 
sum to the workman. 

On appeal the receiver & liquidator raised the 
question whether on the facts of the case the 
workman was entitled to preferential payment. 
They contended he was not entitled to rank as a 
preferential creditor against the assets of the 
company, for he never was in the company’s 
emplo 5 mient. 

The court observed that neither this point nor 
the objection that the county court judge had no 
jurisdiction to order payment was taken before 
the county court judge, & therefore neither of 
them could be taken before the Court of Appeal. — 
Homer r. Gough, [19121 2 K. B. 303 ; 81 L. J. 
K. B. 261 ; 105 L. T. 732 ; 5 B. W. C. C. 51, C. A. 

3445. .] — The point was not taken in the 

county court, it was not taken in the Divisional 
Couit ; it is for the first time taken or sought to 
be taken before us, & in my opinion it is not open 
here, because it is a point of law that was not 
taken in the county court (Buckley, L.J.). — 
Jay’8 Furnishing Co. v. Brand & Co., [1915] 
1 K. B. 458 ; 84 L. J. K. B. 867 ; 112 L. T. 719, 
C. A. 

8446. .]~It would perhaps be enough to 

say that the point, not having been taken in the 
Court of Appeal, must be treated as waived & 
is not open before your lordships’ House. . . . 
There are no doubt cases in wliich the Court of 
Appeal have refused to allow points of law not 
taken in the court of first instance to be raised on 
appeal. But these cases do not go to jurisdiction, 
but to discretion. It may be that if a point of 
law had been taken below further evidence would 
have been adduced, or a further or different ques- 
tion left to the jury. In such cases it would be 
manifestly unfair & imjust to allow the point to 
be raised for the first time in the Court of Appeal. 
In the present case there is no such element of 
unfairness or injustice. It is not suggested that 
had the point been taken below any further 
evidence could have been adduced, or any further 
or different question left to the jury. Why, then, 
should not the Court of Appeal have felt itself at 
liberty to do complete justice between the parties 
on the evidence before them ? I can see no reason 
at all (Lord Paejker of Waddington). — ^Ban- 
bury V. Bank of Montreal, [1918] A. C. 626, 
706 ; 87 L. J. K. B. 1168 ; 119 L. T. 446 ; 34 
T. L. R. 518, H. L. 

8447 * .] — In the exercise of its discretion, 

I do not think that this court ought to allow the 
appellant to take a point in this court for the first 
time based upon a chance answer of a witness in 
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the court below which does not necessarily bear 
the interpretation sought to be put upon it, & 
which had the point been taken in the court below, 
would certainly have challenged an investigation 
which did not in fact take place (Bankbs, L,J.). — 
Dby V. Mayo, [1920] 2 K. B. 346 ; 89 L. J. K. B. 
241 ; 122 L. T, 742 ; 36 T. L. R. 217, 0. A. 

8448. -.] — ^As to the question of the amended 

rule, it was in the discretion of this court whether, 
when it had not been raised in the court below, 
although pleaded, it could now be raised. It 
appears to me that the omission to raise it was 
deliberate, Sc therefore it could not be raised now 
(Bankbs, L.J.). — Hickman v, Kent or Romney 
Marsh Sheepbrbeders’ Assocn. (1920), 37 
T. L. R. 163, C. A. 

3449. .] — The appellate system in this 

country is conducted in relation to certain well- 
known principles & by familiar methods. The 
issues of fact & law are orally presented by counsel. 
In the course of the argument it is the invariable 
practice of appellate tribunals to require that the 
judgments of the judges in the courts below shall 
be read. The efficiency & the authority of a 
Court of Appeal, & especially of a final Court of 
App^l, are increased Sc strengthened by the 
opinions of learned judges who have considered 
these matters below. To acquiesce in such an 
attempt as the appellants have made in this case 
is in effect to undertake decisions which may be 
of the highest importance without having received 
any assistance at all from the judges in the courts 
below. Decisions of this House have laid it down 
that in very exceptional cases, Sc in spite of the 
considerations above referred to, new matters 
may be considered by your lordships. I have 
carefully examined the cases upon the subject 
which have been decided in this House, Sc my 
examination of them has led me more Sc more to 
the conclusion that such attempts must be 
vigilantly examined & seldom indulged (Lord 
Birkenhead, O.), — North Staffordshire Ry. 
Co. V, Edge, [1920] A. C. 254, 263 ; 89 L. J. K. B. 
78 ; 122 L. T. 385 ; 84 J. P, 33 ; 36 T. L, R. 115 ; 
64 Sol. Jo. 146 ; 18 L. G. R. 19, H. L. 

3450. — I think it necessary to point out 

that, unless the circumstances are wholly excep- 
tion^, applicants must be strictly held to the 
grounds of appeal which they think proper to set 
forth in the formal documents which are demanded 
from them. The object of indicating in detail the 
grounds of appeal, both to the Court of Appeal Sc 
to your lordships’ House, is that the respondent 
parties may be accurately Sc precisely informed of 
the case which they have to meet. Their efforts 
are naturally directed to the contentions which 
are put forward by the appellants. They are 
entitled to treat as abandoned contentions which 
are not set forth. If in exceptional cases parties 
desire to add new grounds to those of which they 
have given notice, it will be convenient, by a 
substantive application, to apply to the indul- 
gence of the court which is to hear the appeal. In 
the present case, both in the Court of Appeal Sc 
before your lordships, entirely new contentions 
have been submitted on behalf of the defts. The 
practice is extremely inconvenient Sc ought in my 
judgment to be discouraged in every possible way 
(Lord Birkenhead, C.). — Wilson v. United 
Counties Bank, Ltd., [1920] A. C. 102, 106 ; 
88 L. J. K. B. 1033, H. L. 

3451. Question of law raised for first time — 

In court of last resort.] — When a question of law 
is raised for the first time in a court of last resort, 
upon the construction of a document, or upon 
facts either admitted car proved beyond con- 


troversy, it is not only competent but expedient, 
in the interests of justice, to entertain the plea 
{per Cur.). — Connecticut Fire lNSURA!kcE Co. 
V. Kavanagh, [1892] A. C. 473 ; 67 L. T. 508 ; 
61 L. J. P. C. 50 ; 67 J. P. 21 ; 8 T. L. R. 752, P. C. 

3452 . .] — Re O’Shea’s Settle- 

ment, Courage v, O’Shea, No. 3442, ante, 

3453. .] — Curiously enough, the 

particular point upon which we are asked to give 
judgment was not taken in the co\irt below. . . . 
Upon this point, which was not argued before the 
learned judge, & on which he has expressed no 
opinion, I think the appeal must be allowed 
(Collins, M.R.). — Montepiore v, Guedalla, 
[1903] 2 Ch. 26 ; 72 L. J. Ch. 442 ; 88 L. T. 496 ; 
19 T. L. R. 390, C. A. 

8454. .] — Where it is sought to 

raise a point of law for the first time before a 
court of last resort, the court may exercise a 
discretion not to entertain the point when it would 
involve the consideration of matters of fact with 
which the courts below were in a more advan- 
tageous position to deal Sc with which they have 
in fact dealt. — ^Moolla (M. E.) Sons, Ltd. 
(Official Liquidator) v» Burjorjee (1932), 48 
T. L. R. 279 ; 76 Sol. Jo. 185, P. C. 

Point not taken in county court — Divisional 
Court’s Jurisdiction to entertain.] — See County 
Courts, Vol. XIII., pp. 529, 630, Nos. 802-815. 

3455. Power of Court of Appeal.] — 

The pltfs. brought this action against the 
Ijinthwaite Urban District Council in the county 
court to obtain 1‘elief in respect of the pollution 
of the river Colne alleged to have been caused by 
acts for which the defts. are responsible. The 
learned county court judge heard the case. Sc 
upon the facts, as to which we have, for a reason 
which will appear i>resently, heard nothing at all, 
he gave judgment for the pltfs. The defts. 
appealed, & in the Divisional Court the defts. 
raised this contention, which had not been raised 
in the county court, that they could not be sued 
at all ; that they were defts. who could not be 
proceeded against by the pltfs. I do not feel 
myself embarrassed by the fact that that matter 
had not been raised before the county court judge. 
For one thing the parties agreed that it was 
properly entertained by the Divisional Court. 
At any rate tlie Divisional Court did entertain it. 
Sc they heard it Sc affirmed the proposition that the 
defts. were persons who could not be sued. If 
that be wrong, obviously this court can review it, 
because the result would be that the county court 
judge has given judgment in an action in which 
the defts. could not be sued, Sc therefore, of course, 
the judgment would come to nothing. The pltfs. 
say that that is wrong, that they could be sued. 
Sc therefore the matter was, I think, properly 
open before tlie Divisional Court. At any rate, 
whether it was or not, it is properly open before 
us, & if that decision of the Divisioued Court is 
wrong it lies upon us to set it right (Buckley, 
L.J.). — West Riding op Yorkshirb Rivers 
Board v, Linthwaitb Urban Council, [1915] 2 
K. B. 436, 439 ; 84 L. J. K. B. 793 ; 112 L. T. 
813 ; 79 J. P. 280 ; 31 T. L. R. 164 ; 69 Sol. Jo. 
331 ; 13 L. G. R. 301, C. A. 

8456. .] — It is a condition prece- 

dent to the eiitertaining of a point of appeal from 
the county court by the appellate court, which 
has only power to entertain an appeal on a point 
of law, that the point should be t^en in the court 
below (Atkin, L.J.). — ^Postmaster-General v. 
Blackpool Sc Fleetwood Tramroad Co., [1921] 

1 K. B. 114, 120 ; 90 L. J. K. B. 136 ; 124 L. T. 
366 ; 86 J. P. 71 ; 19 L. G. R. 1, C. A. 
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3457 , ,] — That, to my mind, 

emphasises the importance of keeping to the rule 
that a point not taken in the county court cannot 
be taken on appeal. In the result the position is 
now that the defts. have been, according to the 
judgment of the Divisional Court, held liable on 
the construction of the Apportionment Act, & 
precluded from setting up their defence, because 
it was a statutory defence, & ought to have been 
pleaded, although they had never heard of the 
Apportionment Act, & it was not relied upon. 
It is quite clear that if the point on that Act had 
been taken in the county court it would have been 
open to the learned county court judge either to 
have allowed the defence to be pieced then or to 
have adjourned the case, in order that it might 
be pleaded. There are quite sufficient precedents 
in the county court t-o have enabled him to do 
that. By not taking the point in the county 
court, the pltf. has precluded the defts. from 
obtaining that indulgence, if it were an indulgence, 
from the county comt judge. 

We had occasion to say (& I think it was 
Atkin, L.J., who said it more emphatically than 
any of us) in Postmaster-General v. Blackpool 
Fleetwood Tramroad Co. (No. 3456, an/e), not 
very long ago, that it is most important to 
remember tliat the right of appeal from a cotmty 
court is a limited right, & that it is most important 
to preserve the rule that a point not taken in the 
county court shall not be taken on appeal (IjORD 
Sterndale, M.R,). — ^Moriarty v. Regent’s 
Garage Co., [1921] 2 K. B. 766, 775 ; 90 
L. J. K. B. 783 ; 125 L. T. 560 ; 37 T. L. R. 531 ; 
65 Sol. Jo. 474, C. A. 

3458. .] — I think this appeal 

must be allowed, & I think it must be allowed on 
this ground — that there was only one point taken 
before the county court judge on the question, & 
that, therefore, that was the only point that could 
be taken either in the Divisional Court or before 
us, & that the Divisional Court, with all respect t/O 
them, have decided the case upon a groimd which 
they had no jurisdiction to entertain, because it 
was a ground which was not taken in the county 
court, & was, indeed, I think, taken by the 
Divisional Court themselves during the argument 
before them. With the greatest respect to them, 

I think they had not the power to do that. 

In my opinion, it would do away entirely with 
any rule as to the taking of points in county 
courts being a necessary condition to taking them 
to the Courts of Appeal, the Divisional Court, & 
here. It only requires, I think, a moment’s con- 
sideration to see that, if that doctrine were upheld, 
all that any counsel appearing for a deft, need do, 
or for a pltf. either, is in one case to say that he 
submits there ought to be judgment for the deft., 
& in another case for the pltf., & then every single 
point that could be put forward in support of the 
contention would be deemed to have been taken 
before the county comt judge. It seems to me 
that that argument only needs stating to refute 
itself (Ijord Sterndale, M.R.). — Nelson Mur- 
doch & Co. V. Wood (1921), 126 L. T. 745, 747 ; 
38 T. L. R. 393, C. A. 

(d) To Draw Inferences of Fact. 

See S. C., Ord. XL., r. 10, p. 609, ante, & 
Sect. 1, sub-sect. 2, J., ante. 

8459. Inconsistent with Jury’s findings.]— It is 

suggested that, although there may be some 


evidence to go to the jury, the court ought not to 
send the case to trial again, if it is satisfied that 
the evidence on one side is so stroi^ that no jury 
ought to find against it. This raises a question 
of the interpretation of Ord. XL. of the Judicature 
Act, 1875, & the rules of that order. Now, certain 
rules of that order have been altered by the rules 
of 1876, but not so as to make any difference in 
the points before us in this case, because the 
10th rule is not altered, &: imder that rule it seems 
to me the court has been required to enter judg- 
ment. The court has authority to direct judgment 
to bo entered according to law, & therefore, if at 
the trial the judge according to law was boimd to 
direct the verdict to be entered for the pltf., we 
are bound to direct it to be entered in the same 
way. In other words, we ought, even if a question 
has been improperly left to the jury & answered 
by them, to direct judgment to be entered as the 
judge should have directed it to be entered. I am, 
therefore, of opinion that if the judgment ought 
to have been entered for the defts. as a matter of 
law, we ought now so to direct it to be entered 
(Brfot, J.A.). — Milissich v. Lloydh (1877), 36 
L. T. 423, 425 ; 46 L. J. Q. B. 404 ; 13 Cox, C. 0. 
575 ; sub nom. Melissich v. IjLOYd’s, 25 W. R. 
353, C. A. 

3460 . .] — Defts., husband & wife, executed 

a deed of separation, by the terms of which the 
wife retained the income of property settled to her 
separate use on marriage. The husband cove- 
nanted to pay her £20 a year towards the main- 
tenance of three of the children of the marriage, 
& the wife covenanted to maintain these children 
until they were twenty-one, & not to apply for 
further assistance to her husband. The husband 
liad kept up the annual payments of £20 in accord- 
ance with the terms of the deed. Pltf. sued defts. 
in the county court to recover the price of meat 
supplied to the wife after the separation, & the 
judge at the trial, on hearing the wife’s evidence, 
found that her income was insufficient for her 
support, & ruled that she had authority to pledge* 
her husband’s credit for the price of the meat. 
On appeal the court held that this ruling was 
wrong, that the wife, after the separation, had 
no implied authority to pledge her husband’s 
credit. 

The learned judge decided that the income of 
the wife was insufficient for the maintenance & 
education of herself & the children under her care, 
& thereupon held, as a matter of law, that she had 
authority to pledge her husband’s credit, & did 
pledge it to the pltf. in respect of the meat supplied 
to her. We are of opinion that this ruling is 
erroneous. . . . Being satisfied that we have all 
the materials before us necessary for the determina- 
tion of the question, it would be a useless expense 
to the parties to send the case back for a new trial. 
We therefore act upon the wholesome provision 
of the Judicature Act, 1875, Ord. XL., r. 10, &. 
direct that the judgment for the pltf. below be 
set aside, & judgment bo entered for the deft. 
(Lush, J.). — Eastland v. Burchell (1878), 3 
Q. B. D. 432, 435 ; 47 L. J. Q. B. 500 ; 38 L. T. 
563 ; 42 J. P. 602 ; 27 W. R. 290. 

.] — 'V^Hien judgment has been given 
in an action tried before a jury who have found 
specially the facts in dispute, imon a motion in 
the High Court to set aside the findings the court 
has power to set aside the judgment & enter it 
for the unsuccessful party at the trial, if they are 
of opinion that the findings & the judgment at the 
trial cannot stand, & if they have before them all 
the materials necessary for finally determining the 
questions in dispute. — BL amilton &, Co. v. Johnson 
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& Co. (1879), 6 Q. B. D. 263 ; 49 L. J. Q. B. 155 ; 
41 L. T. 401 ; 28 W. B. 879, C. A. 

3462. .] — My lords, I only wish to add 

that if I entertained a different view of the facts, 
I should be unable to concur with the course 
pursued by the Court of Appeal. It becomes 
unnecessary in the view which I take to pronounce 
any absolute judgment in the matter, but I doubt 
very much whether Ord, LVIII., r. 4, gives any 
such jurisdiction as the Court of Appeal claimed 
to exercise in finding a verdict for themselves, & 
actually assessing damages for breach of a con- 
tract. As I think the judgment of the Court of 
Appeal was wrong upon the facts, it is not abso- 
lutely necessary to determine that question (Lord 
Hadsbury, L.C.), — Toulmin v. Millar (1887), 12 
App. Cas. 740 ; 57 I.. J. Q. B. 301 ; 58 L. T. 
06, H. L. 

8463. .1 — I adopt as the present rule of 

law what has been laid down by the Court of 
Appeal — that the court exceeds their jurisdiction 
if they set aside a verdict simply upon the ground 
that they are dissatisfied with the result of the 
trial, unless they could say that the verdict was 
such as no reasonable man could have come to. 
Tn this case, fully accepting that as law, I think 
these conditions are fulfilled, & the verdict is one 
which no reasonable men could have given. The 
rule is that, if the court has before it the materials 
for doing complete justice in the case, it might 
upon those materials give the judgment which 
ought to have been given by the couit below (IwORD 
(^OLERiDOE, C.J.).^ — Bryant v. North Metro- 
politan Tramways Co. (1800), 0 T, L. K. 396, 
1). C. 

3464. — .] — The (Vmrt of Appeal has juris- 
diction on a motion for a new trial under the 
Supreme Court of Judicature Act, 1890, to direct 
judgment to be entered for either of the parties, 
inst^d of ordering a new trial. — Allcock r. Hall, 
[1891] 1 Q. B. 444 ; 00 L. J. Q. B. 410 ; 04 L. T. 
309 ; 39 W. B. 443 ; 7 T. Jj, K. 200, C. A. 

3465. .] — In an action for wrongful dis- 
missal where a plea of justification was sub- 
stantially set up :—TIeld : the judge was right in 
submitting the issues of fact to the jury ; that the 
verdict for the pltf. was so unsatisfactory that it 
ought not to bo maintained ; that r. 5 in the 
Schedule to the Court of Appeal (New Zealand) 
Act, 1882 (similar to Ord. LVTII., r. 4, 1875), 
enabled judgment to be entered according to the 
evident justice of the case ; but that under the 
circumstances a new trial should be directed.^ — 
Clouston & Co., Ltd. v. Corry, [19061 A. C. 122 ; 
75 Ti. J. P. C. 20 ; 93 L. T. 706 ; 54 W. R. 382 ; 22 
T. L. B. 107, P. C. 

3466. .] — The deft.’s application is for 

judgment or for a new trial. That there must be 
a new trial, unless we are in a position to enter 
judgment, seems to me to be quite clear. Judg- 
ment having been given for the pltfs. where the 
jury disagreed, & where there was, in my opinion, 
abundant evidence to go to the jury upon the 

oint, it is quite impossible to refuse a new trial ; 

ut the question really is whether we are not bound 
upon the admitted facts to order judgment to be 
entered for the deft. I have come to the conclusion 
that we should bo doing wrong to send this case 
back to be retried where there is no real con- 
troversy as to the facts, which are all ascertained 
before us, & where the only matter for coflsidera- 
tion is whether, taking all these facts as proved, 
the necessary inferences arising therefrom do not 
entitle the deft, to judgment in point of law. In 
my opinion they do (Collins, M.B.). — Paquin, 
Ltd. V. Beauc’LERK, [1906] A. C. 148, 149, n., 0. A. 


3467. .] — The Court of .^peal has power 

under Ord. LVIII., r. 4 (&, per Buckley, L.J., a 
judge at the trial also has power under Ord. 
XXXVI., r. 39), to enter judgment for a deft, if 
upon the case as a whole the evidence for the pltf. 
was so weak that a verdict in his favour would 
have been set aside as unreasonable. 

Under Ord. LVIII., r. 4, the Court of Appeal 
has power to draw inferences of fact & to give any 
judgment & make any order which ought to have 
been made, & to make such further or other order 
as the case may require. This rule was, I think, 
expressly intended to enable the Coimt of Appeal, 
when the matter is before them, to deal with it as 
justice shall require. 

We are not bound, I think, to look at the pltf.’s 
evidence to the exclusion of the defts.* evidence. 
We are entitled, upon the evidence as a whole, 
to say whether the evidence is such as that twelve 
reasonable men could properly arrive at the con- 
clusion that the pltf. was entitled to a verdict. 
If we are of opinion that they could not, the court 
has, I think, full power to enter judgment for the 
defts., not because they find facts, for that is the 
province of the jury, but because they find that 
there are no facts sufficient to support a verdict in 
favour of the pltf. If in this case the jury had 
found a verdict for the pltf. & the application had 
been for a new trial or for judgment, the court 
would certainly have power, if it thought right, to 
enter judgment for the defts. Its power so to do 
cannot be less because one impediment in the way 
of the deft., namely, a verdict ^against him, is 
absent (Buckley, L.J.). 

I am of opinion that this court if satisfied that 
it has all the necessary materials before it, & that 
no evidence could be given at a retrial which 
would in this court support a verdict for the pltf., 
ought to enter judgment for the defts. (Lord 
Reading, (.\J.). 

If this were, which it is not, an application for 
a new irial, I should not say that upon the whole 
evidence the jury ought to have been directed to 
return a verdict for the deft, company. I might 
possibly think that a verdict for the pltf. was 
sufficiently unsatisfactory to warrant us in directing 
a second inquiry ; but if the deft, company went 
further & asked for judgment I should use the 
language of Brett, L.J., in Clark v. Molyneux, No. 
2494, ante: “This is not a case in which we 
ought to enter a verdict for the deft., for there may 
be further evidence on a future occasion. We 
ought, therefore, only to grant a new trial ” 
(PmLLiMORE, L.J.). — Skeate V. Slaters, Ltd., 
[1914] 2 K. B. 429, 439 ; 83 L. J. K. B. 676 ; 110 
I.. T. 604 ; 30 T. L. B. 290, C. A. 

3468. .] — If I may say so without dis- 

respect, I concur most heartily in what was said 
by Lord Loreburn, L.C., in Paquin^ Ltd, v. Beau- 
clerk. No. 3466, ante, with regard to Ord. LVIII., 
r. 4, which gives the power of drawing an in- 
ference, that it is to be used with the very 
greatest caution. If it be not used with the very 
greatest caution, it will lead to the position of 
judges substituting themselves for juries ; but 
being used with caution, & in the circumstances 
mentioned by Lord Justice Phillimore in his 
judgment in Skeate v. Slaters, Ltd,, No. 3467, ante, 
it is a power which this court can exercise. There 
is no question about that. The rule expressly 
gives the power to the court, & gives a larger 
power than was given by the previous order. 

What is the position then ? If we think upon 
the facts of this case, that the finding of the jury, 
that sufficient means were not taken by the defts. 
to bring the contents of this document to the 
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notice of the pltf. was a perverse finding, & that 
if they were to find it again & again it ought to be 
set aside again &> again, then that is a state of 
tiling under which we are justified in applying the 
provisions of Ord. LVIII., r. 4. In my opinion 
that is the case here. I am not prepared to say 
there was absolutely no evidence, but I am pre- 
pared to say that, in my opinion, at any rate, a 
verdict such as the jury found ought to be set aside 
as often as it is found on the same evidence ; &> 
there is no reason to suppose any further evidence 
would be given on any new trial. For that reason 
I concur in the decision that judgment should be 
entered for the defts., but as I said, I wish to 
guard myself against it being supposed that I 
am laying down any general principle. I am 
simply coming to a conclusion of fact upon the 
circumstances of this particular case (Pickford, 
L.J.). — Cooke v. Wilson (T.), Sons & Co., Ltd. 
(1915), 85 L. J. K. B. 888, 897 ; 114 L. T. 268, 
C. A. 

3469. .] —Where upon an appeal by a pltf. 

to the Court of Appeal from the verdict & judg- 
ment for the deft, it appears that aU the facts 
are before the court, & the court is satisfied that 
the evidence is such that only one possible verdict 
could be reasonably given, the court is not bound 
to order a new trial, but has jurisdiction under 
Ord. LVIII., r. 4, & ought to exercise it by directing 
judgment to be entered for the pltf. notwithstand- 
ing the vcrdicfJ of the jury. — Winteubotham, 
Gurney & Co. v. Sibthorp & Cox, [1918] 1 K, B. 
025 ; 87 L. J. K. B, 527 ; 118 L. T. 005 ; 02 Sol. 
Jo. 301, C. A. 

3470. .]— This is a case in which there is 

no dispute about the facts, it is a case in which 
apparently no further evidence could usefully be 
given on either side, assuming the matters to 
which 1 have referred are matters which a jury 
could properly consider imdcr a proper direction 
as to whether the railway company held this man 
out as being authorised on this particular occasion 
by dealing with the pltf.’s luggage in the way he 
did — there is no further material which could 
assist anybody. Under those circumstances I 
think this coiut is entitled under Ord. LVIII., r. 4, 
to draw any inference of fact, & to give any 
judgment & make any order which ought to have 
been made, & to make such further or other order 
as the case may requue. There being, therefore, 
this evidence which I have indicated & no further 
evidence as far as I can see which is procurable, in 
my opinion the proper course in this case is to say 
that the proper judgment to enter is judgment for 
tlic pltf. upon the ground that, upon the facts 
which were presented to the learned judge, there 
was a holding out by the railway company of this 
man as an authorised servant to deal with the 
luggage (Bankes, L.J.). — Soanes v. London & 
South Western By. Co. (1919), 88 L. J. K. B. 
524, 527 ; 120 L. T. 598 ; 35 T. L. B. 207, 0. A. 

3471. .] — I have come to the conclusion 

that as regai'ds both respondents, this House 
ought to exercise the powers it has by virtue of 
Ord. XL., r. 10, of the Buies of the Supreme Court, 

& Ord. LVIII., r. 4. The question is not whether 
there was literally no evidence to go to the jury 
on the issue as to want of proper care, but whether 
there is none that ought reasonably to satisfy 
the jury that in point of fact such care was not 
taken. As a Court of Appeal we have power to 
dispose of this case by giving judgment for the 
respondents if we are satisfied that on no question 


of fact which the appellant is entitled to have 
submitted to a jury is there evidence in his favour 
on which that jury could properly find a verdict 
for him (Viscount Haldane). — Everett v. 
Griffiths, [1921] 1 A. C. 631, 657 ; 90 L. J. K. B. 
737 ; 125 L. T. 230 ; 85 J. P. 149 ; 37 T. L. B. 
481 ; 65 Sol. Jo. 396 ; 19 L. G. B. 283, H. L. 

See, also, Sect. 1, sub-sect. 2, L. (c), post 


(e) “ To Give Any Judgment.*^ 

3472. General rule.] — (1) On an appeal strictly 
so called, such a judgment can only be given as 
ought to have been given at the original hearing ; 
but on a rehearing such a judgment may be given 
as ought to be given if the case came at that time 
before the court of first instance (Jessel, M.B.). 

(2) If the law has been altered pending an 
appeal, it seems to me to be pressing rules of 
procedure too far to say that the Court of Appeal 
cannot decide according to the existing state of 
the law. I think that such is not the true con- 
struction of the rules, for Ord. IjVIII., r. 6, does 
not merely enable the Court of Appeal to make 
any order which ought to have been made by the 
court below, but to make such further or other 
order as the case may require (Bowen, L.J.). — 
Quilter V. Mapleson (1882), 9 Q. B. D. 072 ; 
52 L. J. Q. B. 44 ; 47 L. T. 561 ; 47 J. P. 342, 
C. A. 

3473. .] — (1) An appeal to the Court of 

Appeal is by way of rehearing, & the court may 
make such order as the judge of first instance 
could have made if tlie case had been heard by 
him at the date on which the appeal was heard. 

(2) It seems clear, therefore, that the Court of 
Appeal is entitled & ought to rehear the case as at 
the time of rehearing, & if any authority were 
required for this proposition it is to be found in 
the case of Quitter v. Mapleson, No. 3472, ante. 
in that case an action of ejectment had been 
brought under a proviso of re-entry for breach of a 
covenant in a lease, Lord Coleridge, C.J., gave 
judgment for the pltf. The deft, appealed A: 
obtained a stay, so that the pltf. did not get actual 
possession. After the decision & before the 
appeal was heard the Conveyancing & Law of 
Property Act, 1881, came into operation, under 
which power to relieve against a forfeiture was 
given, A; the Court of Appeal, consisting of Jessel, 
M.B., A Lindley & Bowen, L.JJ., reversed the 
decision, & granted the relief sought for by the 
deft., holding that on a rehearing such a judgment 
may be given as ought to be given if the c^e came 
at that time before the court of first instance. 
In my opinion the Court of Appeal was entitled to 
make such order as the judge could have made 
if the case had been heard by him at the date on 
which the appeal was heard (Lord Gorell). — 
A.-G. V. Birmingham, Tame, & Bea District 
Drainage Board, [1912] A. C. 788 ; 82 L. J. Ch. 
45 ; 107 L. T. 353 ; 70 J. P. 481 ; 11 L. G. B. 
194, H. L. 

On application for new trial — ^After trial by 
JiHy.] — See B. S. C., Ord. XL., r. 10, p. 609, ante. 

Effect given to own previous decisions by Court 
of Appeal.]— -/S'ec Sect. 1, sub-sect. 2, J., ante. 

3474. Change in law — Since decision of lower 
court,]— Quilter v. Mapleson, No. 3472, ante. 

8475 . ,] — X solicitor-mortgagee who 

had, by a judgment given before the passing 
of the Mortgagees Legal Costs Act, 1895, been held 
not to be entitled to charge profit costs against 
his mortgagor, applied after the passing of the 
Act for an extension of the time for appealing 
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against the judgment, on the ground that sect. 3 
oi the Act is retrospective in its operation ; — 
Held : the Act was not intended to affect judg- 
ments given before it was passed, & that there 
was no groimd for extending the time. 

If this application is to be regarded as an appeal 
on the merits, it is impossible for us to say that 
the judgment was wrong as the law stood at the 
time when it was given. It is obvious that the 
Act was not intended to interfere with judgments 
which had already been given by the court. If 
we give leave to appeal in this case, we should be 
reopening all judgments of a similar kind which 
had been given prior to the passing of the Act. 
We cannot do that (Lindley, L.J.). — Eyre v. 
Wynn-Mackenzie, [1896] 1 Oh. 136, 137 ; 65 
L. J. Ch. 194 ; 73 L. T. 671 ; 44 W. R. 273, C. A. 

3476. ,] — A.-G. V. Birmingham, Tame, 

& Bea District Drainage Board, No. 3473, ante, 

3477 , — Though the Act was passed 

after the judgments both of the county court judge 
& of the Divisional Court, I think that we must 
detei^ine this appeal in accordance with its 
provisions. The circumstances that have to be 
considered are the circumstances at the time of 
making the order. The decision of Quilter v. 
Mapleson, No. 3472, ante, is, I think, applicable. 
We, therefore, have to apply the Act to the cir- 
cumstances at the time when we make our order 
(Atkin, L.J.).— Stovin v, Fatrbrabs (1919), 88 
L. J. K. B. 1004 ; 121 L. T. 172 ; 83 J. P. 241 ; 
35 T. L. B. 659, 606 ; 17 L. G. B. 583, 0. A. 

3473 , ,] — information claimed 

that six cases of pyrogallic acid, which had been 
imported into the United Kingdom by the deft, 
in Aug. 1919, & which had been seized by an 
officer of Customs & Excise as forfeited to the 
Crown, should be adjudged as forfeited to the 
Crown, on the ground that by the Prohibition of 
Import (No. 32) Proclamation, 1910 (dat^d 
June 25, 1919, & made under sect. 43 of the 
Customs Consolidation Act, 1876), the importa- 
tion into the United Kingdom of “ chemicals of 
all descriptions ” was prohibited except under 
licence. 

Sect. 43 of the Customs Consolidation Act, 1876, 
reads : “ The importations of arms, ammunition, 
gunpowder, or any other goods may be prohibited 
by Proclamation or Order in Council.’’ 

The judge, whose judgment was pronounced 
on Dec. 17, 1919, held that the words “ any other 
goods ” were restricted to goods of the same class 
as those previously specified, & that therefore the 
Proclamation prohibiting the importation of an 
article not of that class was illegal & invalid. The 
Crown appealed. 

While £he appeal was pending the Indemnity 
Act, 1920 (c. 48), was passed came into opera 
tion on Aug. 16, 1920, which provided in sect. 
4 : Any Proclamation or Order in Council 

issued or purporting to be issued under sect. 43 
of the Customs Consolidation Act, 1876, during 
the war & before the fifteenth day of April, 
1920, prohibitmg or restricting the importation 
of any goods into the United Kingdom, & any 
licence granted in pursuance of any such Pro- 
clamation or Order shall bo, & shall be deemed 
always to have been valid, but nothing in this 
section shall be construed as rendering valid the 
continuance in operation after the fifteenth day 
of April, 1920, of any such Proclamation or Order 
in Council.*’ 

Counsel for the Crown said that upon sect. 4 
of the Indemnity Act, 1920, the appeal would 
be allowed by consent on terms as to costs & as 
to the appraised value of the goods. 


The court allowed the appeal on terms by con- 
sent. — ^A.-G. V, Brown, [1921] 3 K. B. 29 ; 90 
L. J. K. B. 992 ; 125 L. T. 683 ; 86 J. P. 213 ; 
[1921] W. N. 188, 189, C. A. 

3479. Recognition of foreign government — Since 
decision of lower court.] — ^An appeal to this court 
is a rehearing, & it has been frequently decided 
that the court must give the judgment which the 
judge below would have given had any retro- 
spective statute, passed since the date of his judg- 
ment, been in force at that date. His Majesty’s 
Government having in 1921 clearly recognised the 
Soviet Government as the de facto Government of 
Russia, the questions argued before us were 
(1) whether that recognition extended back to 
Aug. 14, 1920, when L. B. Krassin sold the goods 
in question to tlie defts., or to Juno 20, 1918, when 
the decree nationalising the factories was passed. 
This would include tlie question whether the 
government de facto on those dates was the same 
government as was recognised by the British 
Government in 1921, or a predecessor in title of 
that government. 

In the present case we have from the Foreign 
Office a recognition of the Soviet Republic in 1921 
as the de facto government, & a statement that 
in 1917 the Soviet authorities ex}>elled the previous 
government recognised by His Majesty. It 
ai3p('ars to me tlmt this binds us to recognise the 
decree of 1918 by a department of the Soviet 
Bcpublic, & the sale in 1920 by the Soviet Republic 
of property claimed by them to be theirs under 
that decree, as acts of a sovereign state the 
validity of which cannot be questioned by the 
courts of this country (Scruti'ON, L.J.). 

Upon the facts, in my opinion, Roche, J., was 
quite right in deciding that the respondents 
never ceased to be a Russian company. Although 
I consider that upon the materials before him the 
learned judge’s judgment was quite correct, I 
think that upon the fresh materials before this 
court the appeal succeeds & the judgment must 
be set aside & entered for the appellants. As 
the respondents succeeded, as I consider, rightly 
ux>on the evidence upon which the appellants 
relied in the court below, 1 think that the 
respondents should have the costs of the 
action, & the appellants should have the 
costs of this appeal (Bankes, U.J.). — ^Aksionair- 
noye Ohschestvo a. M. Luther v. Sagor 
(.lAMEs) & Co., [1921 1 3 K. B. 532 ; 90 L. J. K. B. 
1202 ; 125 I.. T. 705 ; 37 T. L. R. 777 ; 65 Sol. Jo. 
604, C. A. 

3480. Where all necessary materials before 
court.} — Skeatb v. Slaters, Ltd., No. 3467, 
ante. 

3481. .] — Cooke v. Wilson (T.) Sons & 

Co., Ltd., No. 3168, ante. 

Disagreement of Jury — As to some only of several 
causes of action .] — See Part XXXVII., Sect. 8, 
sub-sect. 10 ; Part XLI,, Sect. 3, ante. 

3482. Report of referee sent back — Order sending 
back set aside — Judgment in accordance with 
report.] — ^A matter was referred to an official 
referee for report. Upon motion for judgment no 
judgment was pronoxmeed, but the report was 
sent back to the referee. 

The Court of Appeal, in setting aside the order 
sending back the report, also pronounced judgment 
for the appellant in accordance with the report. — 
Miller v. Filling (1882), 9 Q. B. D. 736 ; 61 
L. J. Q. B. 481 ; 47 L. T. 636, C. A. 

3483. Minutes of order of Court of Appeal — 
Notice of motion to vary.] — ^The practice as to 
varying the minutes of an order of a court of first 
instance applies equally to an order of the Court 
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of Appeal, & therefore any party dissatisfied 
with the minutes of an order of the Court of Appeal, 
as settled by the registrar, if he wishes to bring 
the matter before the court must give a notice of 
motion to vary the minutes. — General Share & 
Trust Co. v, Wetley Brick & Pottery Co. 
(1882), 20 Ch. D. 130 ; 51 L. J. Ch. 464; 40 L. T. 
70; SOW. R. 695, C. A. 

8484. Part of Judgment not appealed from — 
Alteration by Court of Appeal.] — The judgment at 
the trial of an action declared that the public 
were entitled to pass through certain locks without 
paying any toll, & through a certain stanch on 
payment of the statutory toU, & that the deft, 
was not liable to maintain or work any of the 
locks or the stanch. The deft, appealed from ihe 
judgment, other than the latter part of the 
declaration. The pltfs. gave no cross-notice of 
appeal : — Held : the Court of Appeal, while 
allowing the appeal to the extent of declaring that 
the deft, was entitled to a reasonable toll for 
l)assage of boats through the locks, had power 
also, imder Ord. LVIII., r. 4, to vary the judgment 
in favour of the pltfs., by declaring that the deft, 
was bound to maintain & work the locks & the 
stanch, & the judgment was varied accordingly. 

I think that this court ought to exercise the 
power conferred by Ord. LVIll., r. 4, namely, 
“ to give any judgment & make any order which 
ought to have been made, & to make such further 
or other order as the case may require.” The 
order confers power to do this, although the appeal 
may be from part of the judgment only, & although 
the respondent may not complain of the decision 
(STnuiNG, L.J.). 

I think that under Ord. LVII., r. 4, we can inake 
the proper declaiation, notwithstanding that tht*i*e 
is no appeal by the pltfs. against so much of the 
judgment as declares that the deft, is not bound 
to repair & maintain the works (Vaughan 
Williams, L.J.). — A.-G. v. Simpson, (1901] 2 ('h. 
071 ; 70 L. J. Ch. 828 ; 86 L. T. 325 ; 17 T. L. R. 
708, C. A. 

3485. Decree nisi to wife — Successful appeal by 
Intervener — No appeal by respondent husband — 
Rescission of decree nisi.] — A petition was pre- 
sented by a wife for dissolution of marriage on the 
ground of her husband’s cruelty & his adultery with 
R. on one specified occasion. The husband did not 
defend, but R. obtained leave to intervene & filed 
an answer denying misconduct. The suit was 
heard before a judge sitting without a jury* The 
husband did not appear & was not represented at 
the trial. Evidence was given by & on belialf of 
the petitioner & by the intervener. During an 
adjournment of the couii the intervener voluntarily 
submitted herself to medical examination & 
medical evidence was given on her behalf. The 
judge held (1) that the husband had committed 
adultery with the intervener ; (2) that the inter- 
vener had committed adultery with the husband 
& granted the wife a decree nisi. The intervener 
appealed, & asked that the decree sliould be set 
aside & judgment entered for her. The Court of 
Appeal held that the intervener had not com- 
mitted adultery with the husband & dismissed 
her from the suit. The court subsequently made 
an order directing the King’s Proctor to argue 
the question whether under those circiunstances 
the decree nisi could stand : — Held : the only 
issue in the suit was whether the court, looking 
at the whole of the evidence, was satisfied that the 
alleged adultery had been committed, Sc that 


having regard to its finding on the intervener s 
appem the court must hold that it was not so 
satisfied : — Held : therefore, notwithstanding there 
was no appeal by the husband, the decr ee m ust be 
set aside & the petition dismissed. — ^Rutherford 
V. Rutherford, [1922] P. 144 ; 91 L. J. P. 729 ; 
126 L. T. 740 ; 38 T. L. R. 353 ; 66 Sol. Jo. 283, 
C. A. ; affd. sub nom. Rutherford v. Richardson, 
ri9231 A. C. 1. 


( / ) To make such Further or other Order as 
ihe Case may Require. 

See, also, R. S. C., Ord. XXXIX., r. 2, p. 590, 
ante. 

3486. Person discharged under habeas corpus — 
Whether Court of Appeal can order rearrest— 
Under Supreme Court of Judicature Act, 1873 

(c. 66), s. 19.] — The counsel for the respondent 
called attention to Ord. LVIII., r. 4, & insisted that 
this supplemented the power conferred on the 
Court of Appeal by the section under discussion. 
That order provides that the Court of Appeal shall 
have power to draw inferences of fact, & to give 
any judgment & make any order whicli ought to 
have been made, “ & to make such further or other 
order as the case may require.” It was these latter 
words that were relied on. I think it is a some- 
what extravagant proposition that a rule such as 
this would enable the court to order the rearrest 
of a person discharged under a writ of habeas 
corpus Sc to enforce its order. 1 think it impossible 
to hold that it gave any such authority or enlarged 
the power to enforce its order which is vested in 
the Court of Appeal by the 19th section of the Act 
[.Judicature Act, 1873] (Lord Herschell). — Cok 
r. Hakes (1890), 15 App. Cas. 506, 531 ; 64 J. P. 
820 ; 6 T. L. R. 465 ; sub nom. Bell-Cox v. Hakes, 
00 L. J. Q. B. 89 ; 63 L. T. 392 ; 39 W. R. 145 ; 
17 (’ox, (’. C. 158, n. L. ; revsg. 8. C. sub nom. 
Ex. p. Cox (1887), 20 Q. B. D. 1, C. A. 

3487. Where proceedings below coram non 
Judice.] — In an action of slander the deft, did not 
enter an appearance. Sc the pltf. signed interlocu- 
tory judgment for damages to be assessed. The 
pltf. thereupon, without taking out a summons 
for leave to issue a writ of inquiry, lodged a 
praecipe Sc a writ of inquiry was issued by a clerk 
in the direct registry oflico directed to the sheriff 
to assess the damages with a jury. The deft., 
after ho became aware that the writ of inquiry 
was issued without a summons having been taken 
out, took certain steps in the action, as for instance 
by applying for particulars of the claim, Sc by 
attending at the inquiry Sc objecting to the 
jurisdiction of the court ; Sc when the under- 
sheriff overruled the objection, by taking part in 
the hearing. The jury assessed the damages at 
£6, Sc judgment was entered for the x>ltf. for that 
amount. The deft, gave notice of appeal to the 
Court of Appeal, asking that the verdict given 
Sc judgment directed on the trial before the under- 
sheriff Sc a jury be set aside Sc a new trial had or 
judgment entered for the deft., upon the ground 
that the writ of inquiry was issued without the 
leave of the court or a judge, & that the under- 
sheriff had no jurisdiction to hold the inqjuiry, Sc 
the proceedings before h im were null Sc void. 

The court should not in the circumstances 
exercise any jurisdiction it had under Ord. 
XXXIX. over the verdict Sc iudgment by setting 
them aside, the deft.’s real application being, 
not for a new trial or judgment, to which the 
application to set aside the verdict Sc judgment 
was merely incidental, but to have the writ of 
inquiry set aside, which could only be done by an 
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application for that purpose in the King’s Bench 
Division. Though, therefore, it is not necessary 
to decide it, in my opinion the omission to take 
out a summons was a mere irregularity within 
Ord. LXX. which was capable of being & had been 
waived by the deft. (Bankes, L.J.). — Smythe v. 
Wiles, [1921] 2 K. B. 66, 67 ; 90 L. J. K. B. 1278 ; 
124 L. T. 688 ; 37 T. L. B. 266 ; 65 Sol. Jo. 258, 
C. A. 

3488. Appeal — Damages — ^Power of Court of 
Appeal to assess damages.] — Appeal from a decision 
of Lord Hewart, O.J., in an action tried without 
a jury. 

Pltf. brought an action on behalf of herself & 
her infant child under Lord Campbell’s Act, claim- 
ing damages in respect of the death of her husband, 
which she alleged was caused by the negligence of 
one of the defts.’ lorry drivers. 

Lord Hewart, C.J., held that there was no 
evidence of negligence on the part of the driver 
in question, & gave judgment for the defts. 

On appeal by pltf., the Court of Appeal held that 
the accident was caused by the negligence of the 
defts.’ servant, & therefore that pith was entitled 
to recover damages. 

Defts. contended that the Court of A]>peal had 
no jurisdiction without the consent of the parties — 
& defts. did not consent — to deal with the question 
of damages, which must be assessed by a jury or 
by a referee. 

If the case had been tried with a jury the (’ourt 
of Appeal could not have assessed the damages ; 
but, having been tried without a jury, & the appeal 
being a rehearing, the court has power itself to 
assess the damages in order to save costs 
(SCRUTTON, L.J.). BEANEY V. ('O-OPERATIVE 

Wholesale Society, Ltd., 11932] W. N. 7S ; 73 
L. Jo. 292 ; 173 L. T. Jo. 262, C. A. 

(g) To make Order as to Costs of A ppeal. 

General rule — Discretion of court.] — See Hupreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 50 (1) ; Part LXXXVI., vSect. 4, post ; 
Admiralty, Vol. I., pp. 242, 243, Nos. 1696, 1698- 
1701. 

3489. * — — .] — Under the new law costs 

are in the discretion of the coui't ; Ac the opinion 
of the judges of the Court of Appeal is that, as 
a general rule, the successful appellant will get his 
costs. The old rule of this court, that the success- 
ful appellant has to bear his own costs, is no longer 
to be acted upon unless the particular court in the 
particular case shall make an order to the contrary. 
— Memorandum (1875), 1 Ch. D. 41, C. A. 

3490. .] — On appeals commenced 

under the practice of the Supreme Court a success- 
ful appellant will, in the absence of special cir- 
cumstances, get his costs of the appeal. —Olivant 
V. Wright (1876), 46 L. J. Ch. 1, C, A. 

3491. .] — Jones v, Merionethshire 

Permanent Benefit Building Society, No, 3522, 
post 

3492. .] — Knight V. Knight, No. 3494, 

post 

3493. ^ * Costs here & below ’ ’ — Meaning of words.] 

— ^A ratepayer appealed to quarter sessions against 
a poor rate, & at the hearing of the appeal the 
assessment committee alleged that under an 
agreement made between them & the ratepayer 
in previous years the rateable value of the property 
rated had been first ascertained by taking a per- 
centage of the capital value, & that the gross 
estimated rental had then been ascertained by 
making an addition of 60 per cent, to the rateable 
value. At the hearing it was admitted that the 


statutory deductions which would ordinarily be 
made from the gross value were such as would 
reduce the rateable value to nit The Court of 
Appeal held that the assessment committee were 
not entitled to adduce evidence for the purpose of 
showing that the gross estimated rental as appear- 
ing in the rate book was too low, & that, with 
regard to certain allegations of fact in the special 
case, the case must go back to the quarter sessions 
for them to adjudicate thereon. The appeal was 
allowed “ with costs here & below.” On taxation 
the assessment committee claimed that they were 
entitled to the costs already incurred before the 
recorder. The company disputing this, the order 
was not drawn up, & the company applied by 
motion to the Court of Appeal : — Held : it was 
the intention of the court that the words “ costs 
below ” should apply only to costs before the 
Divisional ('ourt. The costs of the first hearing 
at quarter sessions would, by c*on.sent, be left for 
the recorder to deal with at his discretion. — 
Hendon Paper Works Co., Ltd. v, Sunderland 
Union Assessment (’oMMi'rrEE (1916), 139 

L. T. Jo. 25, C. A. 

3494. Set-off of costs of appeal.] — There is no 
general riglit to a set-off of the respondent’s costs 
of the pltf.’s unsucr‘(^ssful appeal against money 
paid into comt by th(‘ deft, in the action & re- 
covered by the i)ltf. in respect of a claim not 
the subject of the appeal, & upon which money, 
subject to the set-off of the deft.’s costs of action 
ordered by the court below, the pltf.’s solicitor had 
obtained a charging ordei*. 

The Court of Appeal lias a discretion under 
Ord. IjVIII., r. 4, as to the costs of the appeal, 
&> the charging order having been properly 
obtained, the court, in the exercise of that dis- 
cretion, gave effect to the lien by ordering the costs 
of the appeal to be set off against the residue of 
the money in court remaining after satisfaction 
of the charging order. — Knight v. Knight, [1925] 
Ch. 835; 95 L. J. Ch. 33; 133 L. T. 259; 41 
T. L. H. 421 ; 69 Sol. Jo. 459, C. A. 

3495. Successful appellant deprived of costs — 
Point not raised in court below.]— Wlien an 
appellant succeeds on a point not raised in tlie 
court below, ho will be allowed the costs in the 
court below, but not the costs of the appeal. — 
HU.SSEY V. Horne-Payne (1878), 8 Ch. D. 670 ; 
26 W. B. 703; sub nom, Hussey v, Payne, 47 
L. J. CJi. 751 ; 38 L. T. 543, C. A. ; on appeal 
(1879), 4 App. Cas. 311, H. L. 

3496. .] — We have discretion as to 

the costs, & to mark our disapprobation of the 
deft.’s conduct we give no costs of the appeal. 
He has, moreover, succeeded upon evidence which 
was not before the court below (Jessel, M.B.). — 
Chard v, Jervis (1882), 9 Q. B. D. 178 ; 51 L. J. 
Q. B. 442 ; 30 W. B. 504, C. A. 

3497. .] — Where an appellant is 

successful on an appeal upon a point not adjudi- 
cated upon in the court below, the general nile is 
that he will not be allowed his costs. — G oddard v. 
Jeffreys (1882), 46 L. T. 904, C. A. 

3498. .] — As the pltf. did not argue 

in the court below the point on which he has 
succeeded here, there will bo no costs of the appeal 
(Fry, L.J.).— Dye v. Dye (1884), 13 Q. B. D. 147; 
53 L. J. Q. B. 442 ; 61 L. T. 145 ; 33 W. B. 2, C. A. 

3499. .] — Ab the appeal has been 

decided upon fresh grounds &; fresh evidence which 
we thought ought to be adduced so as to enable 
us to do justice between the parties, there will be 
no order os to the costs of this appeal (Cotton, 
L.J.). — Arnot’s Case (1887), 36 Ch. D. 702, 711 ; 
57 L. J. Ch. 195 ; 57 L. T. 363, C. A. 
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L , (fir).l 

3500. O’Shea’s Settlement, 

Courage v, O’Shea, No. 8442, ante, 

3501. Costs of appeal allowed — Costs 

of hearing refused.}— The appellant will have the 
costs of the appeal. In the court below he was not 
in default until the hearing, when this objection 
should have been taken. He will have his costs 
up to the hearing, but not the costs of the hearing 
(Vaughan Williams, L.J .). — Re O. C. S., Ex p. 
Debtor, [1904] 2 K. B. 101 ; 73 L. J. K. B. 685 ; 
91 L. T. 224 ; 62 W. R. 596 ; 48 Sol. Jo. 492 ; 11 
Mans. 122, 0. A. 

3502. Costs reluctantly allowed.] — 

My difficulty is as to the incidence of the costs of 
this appeal, & I do not hesitate to say that I should 
desire to deprive the defts. of them ; but it must 
be remembered that they had a judgment against 
them which was wrong & against which they had 
to appeal in order to set it aside ; on the whole, 
therefore, 1 think we are not entitled to deprive 
the defts. of the costs of the appeal (Scrutton, 
L.J.). — North London & General Property 
Co., Ltd. v. Moy, Ltd., [1918] 2 K. B. 439 ; 87 
L. J. K. B. 986 ; 119 L. T. 230, C. A. 

3503. Principal question discussed in House 

of Lords — Not raised in printed case or below.] — 
As the principal question discussed in this judg- 
ment was not raised by the present appellants 
either in the Court of Appeal or in their case for the 
present appeal, I am content that there should be 
no costs of the appeals to the Court of Appeal & 
to this House except so far as such costs have 
already been disposed of on the hearing of the 
preliminary objection (Lord Cavpj, C.). — Camp- 
bell (Donald) & Co. v, Pollak, [1927] A. C. 
732 ; 96 L. J. K. B. 1132 ; 137 L. T. 666 ; 43 
T. L. R. 787, H. L. 

3504. On failure to prove fraud.] — ^An 

appeUant who had failed in proving allegations 
of fraud, as to which he had adduced a mass of 
evidence, but who had succeeded on a point of 
law, was deprived of his costs. — Re Baum, Ex p. 
Cooper (1878), 10 Ch. D. 313 ; 48 L. J. Bey. 
40 ; 39 L. T. 621 ; 27 W. R. 298, C. A. 

3505. Successful appellant deprived of costs — 
Where successful on one point only.] — I most com- 
pletely agree that there being a success to the 
appellants on one point of their appeal, it is not 
reasonable that they should pay costs to the other 
side. But there being so very much upon which 
they have forced the respondent to come here for 
no purpose, I think the respondent, on the other 
hand, should not be obliged to pay costs either. 
Consequently, as Lord Campbell used frequently 
to say in the Court of Queen’s Bench in such cases, 

“ the costs are to the victor, but where there is no 
victor there can be no costs.” I think that would 
be the right principle here (Lord Blackburn). — 
Elliot v. Rokeby (Lord) (1881), 7 App. Cas. 
43, 47 ; 51 L. J. Ch. 249 ; 46 L. T. 769 ; 30 W. R. 
249, H. L. 

3506. .] — ^Assuming paragraph 4 raises 

an issue, the pltf. succeeds as to part & the deft, 
as to the other pait. In the resxilt the pltf. gets 
something. This is not a case, in my opinion, where 
there should be a direction concerning costs 
(Bankes, L.J.). — Williams v, Jones (Stanley) 

& Co., Ltd., [1926] 2 K. B. 37 ; 96 L. J. K. B. 471 ; 
134 L. T. 662 ; 70 Sol. Jo. 463, O. A. 

Collision cases — ^Both vessels found equally 

to blame on appeal .] — See Admiralty, Vol. I., 
)>. 242, Nos. 1692-1696. 

3507. .] — In an action of damage 


by collision the judge at the trial held one vessel 
solely to blame. On appeal the Court of Appeal 
allowed the appeal "to the extent of finding both 
vessels equally to blame. No costs Were awarded 
either in the Oomt of Appeal or in the Admiralty 
Court. — The Orduna, [1919] P. 881 ; 122 L. T. 
610 ; 14 Asp. M. L. C. 674, 0. A. 

8508. Where successful on fresh evidence.] 

— ^As regards the costs, we think there should be 
no costs on either side. We do not say this on the 
ground that it is a suspicious case, because that 
would be contrary to the clear opinion expressed 
by both my learned brothers, nor do we put it on 
the ground of a difference of opinion amongst us. 
But we put it on this ground, that the appellants 
have succeeded here, not upon the materi^ before 
the chief judge, but upon the additional evidence 
given here to-day. This applies to the whole of 
the costs (Baggallay, L.J.). — Re Hemingway, 
Ex p, Hauxwell (1883), 23 Ch. D. 626, 643 ; 62 
L. .T. Ch. 727 ; 48 L. T. 742 ; 31 W. R. 711, C. A. 

8509. Where reasons of judge below not 

furnished to Court of Appeal.] — ^A decision on the 
construction of a will was reversed on appeal, 
but the court, on the ground that it was not 
furnished with any information as to the reasons 
given by the judge for his decision, refused to 
make any order as to the costs of the appeal. — 
Re McConnell, Saunders v. McConnell (1885), 
29 Ch. D. 76 ; 62 L. T. 80 ; 33 W. R. 359, C. A. 

3510. Where no merits — Both parties 

committing slip in practice.] — ^As the appellant 
has no merits, & both parties have made a slip 
in the practice, we think the proper order will be 
to discharge the order below, & give no costs, 
either below or of the appeal (Swinfen Eady, L. J.). 
— Edge v. Green (1918), 87 L. J. K. B. 1011 ; 119 
L. T. 12 ; 11 B. W. 0. C. 32, C. A. 

3511 . Where Judgment for nominal 

damages only.] — In my opinion, in an action 
founded on contract where, as in the present case, 
the pltf. claims a large sum, & in the result, thougli 
he establishes his contract & proves the breach, 
recovers only nominal damages, there is good 
ground for a special order as to costs. If there is 
good cause, then the court has discretion as to the 
mode in which the costs shaU be dealt with. & 
I think it ought to be exercised in the present case 
by depriving the pltf. of his costs. I have doubted 
whether we ought not to go further & order him 
to pay the deft.’s costs, but I have come to the 
conclusion that the negligent conduct of the deft, 
or of his partner has really brought about the 
action, & ho cannot complain if he lias to bear his 
own costs. The appeal involves an alteration 
of the judgment to some extent in the appellant’s 
favour, but I think the proper course is to give 
no costs (Warrington, L.J.). — Weld-Blundell 
V. Stephens, [1919] 1 K. B. 620, 637; 88 

L. J. K. B. 689 ; 120 L. T. 494 ; 36 T. L. R. 246 ; 
63 Sol. Jo. 301, C. A. ; on appeal, [1920] A. C. 
966, H. L. 

8512. Judgment reversed — ^As a result of change 
in law — ^Appellant allowed costs of appeal — 
Respondent allowed costs of action.] — ^Aksion- 
AIRNOYB ObSCHBSTVO A. M. LUTHER V. SAGOR 
(James) & Co., No. 3479, ante, 

8518. Successful appellant an executor — Solicitor 
; client costs of appeal allowed — ^No order as to 
respondent’s costs — ^Appeal due to appellant’s 
omission.] — The proviso to rule 1 of Ord. LXV. 
that nothing in that rule contained shall deprive 
an executor who has not unreasonably instituted 
or carried on or resisted any proceedings, of any 
right to costs out of a particular estate or fund to 
which he would be entitled according to the rules 
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theretofore acted upon in the Chancery Division, 
governs the case of Dare executors who reasonably 
propound a will & codicil, even if, though the will 
IS pronounced for, the codicil is pronounced against. 
The position of such executors differs from that 
of persons named as executors in a testamentary 
paper which they xinsuccessfuUy propound. Having 
established the validity of the will, & made good 
their position as the testator’s executors, they are 
entitled to their costs of the litigation out of the 
estate as between solicitor & client, & can be 
deprived of that right, which rests substantially 
upon contract, only if they have acted culpably 
or unreasonably. Until that has been established, 
their costs are not in the discretion of the court, & 
therefore, notwithstanding the provisions of 
sect. 49 of the Judicature Act, 1873, repealed & 
re-enacted by sect. 31 (1) (h) of the Judicature 
(Consolidation) Act, 1926, an appeal lies without 
leave from an order condemning them in costs or 
depriving them of costs out of the estate. 

As to the costs of the appeal, the appellants will 
be at liberty to take their costs as between solicitor 
8c client out of the estate. There will be no order 
as to the costs of the respondents upon the appeal 
in view of the fact that the appeal has been due — • 
in part at any rate — to the fact that the appellants 
did not call the attention of the judge below 
sufficiently to the first proviso to r. 1 of Ord. LXV. 
(Loud Hanworth, M.R.). — Re Plant, Wiijd v. 
Plant, [1926] P. 139; 95 L. J. P. 87; 135 L. T. 
238 ; 42 T. L. R. 443 ; 70 Sol. Jo. 606, C. A. 

3514. Whether successful respondent refused 
costs — Failure to warn appellant of step in pro- 
cedure.] — ^A respondent who, after the time for 
appealing has expired knowingly allows his 
opponent to inciu expense in preparing for the 
appeal, without warning him of his intention U) 
object to the appeal being heard, may be deprived 
of his costs. — Re Blyth &: Young (1880), 13 
Ch. D. 416 ; 41 L. T. 746 ; 28 W. R. 266, C. A. 

3515 , ,] — Where the respondent to an 

appeal intends to take a preliminary objection 
he shotild give notice to the appellants of his 
intention so to do. If no such notice is given 
& the objection prevails, the appeal wiU be dis- 
missed without costs. — Re Speight, Ex p. Brooks 
(1884), 13 Q. B. D. 42. 

3516* .] — The solicitor of a respondent, 

if he is aware of a preliminary objection to an 
appeal, ought, as a matter of courtesy, to inform 
his opponent of it without delay, but the omission 
to do so is not, if the appeal is dismissed on the 
preliminary objection, a sufficient reason for 
depriving the respondent of the costs of the appeal. 
— Re Mundy, Ex p. 8hbad (1885), 15 Q. B. D. 
338 ; 63 L. T. 665 ; 2 Morr. 227, C. A. 

3617. Appeal justified by respondent's 

conduct.] — Now, the only other question which 
arises is the question of costs. The general rule 
of your lordships’ House is that if the appeal be 
dismissed it should be dismissed with costs, but 
when it appears from the result of the appeal upon 
some subordinate or, it may be, substantial part 
of the case that the appellants were justified in 
coming to this House, then it is generally said 
that although the costs go to the victor, in that 
case as in this, there would be no thorough victory 
to either side ; Sc therefore the question would 
be as regards the costs, how far that would apply 
to the present case. It is never very easy to be 
q^uite clear about such a point as this, but I think, 
the interlocutor being varied as proposed, there 
is a sufficiently important object attained by the 
appellants in coming here to make it proper 
to say that the appellants should not pay the costs 


of the appeal, though it is not quite clear whether 
they should be entirely absolved. It is to be de- 
plored that such impoi^nt questions of law should 
have to be settled at the expense of litigants, but 
there is no other fund for the payment of the 
costs (Lord Blackburn). — Paterson v. St. 
Andrews Provost (1881), 6 App. Cas. 833, 860, 
H. L. 

3518. Where unsafe for appellant not to 

appeal.] — As regards the costs of the appeal, the 
appellant not succeeding, of course cannot get 
any costs. But he could not safely have abstained 
from taking the opinion of this comt, & therefore 
we cannot order him to pay any costs (Jessel, 
M.R.). — Re Levy, Ex p. Walton (1881), 17 Ch. D. 
746; 50 L. J. Oh. 657 ; 30 W. R. 395, C. A. 

3519. Where proceedings due to third 

party's fraud.] — With regard to the general costs 
of the appeal, I have no hesitation in saying that 
if I had liad to exercise my discretion at the trial, 
I should not liave made the present appellants pay 
any costs. Thei’c could not be a stronger case 
for departing from the general rule that the un- 
Buccessfid party in a litigation must pay the costs 
of his opponent. The son was enabled to commit 
the fraud by reason of the trust & confidence 
which was reposed in him by his mother & sister. 
This is not a sufficient reason for depriving them 
of their legal right to recover the property. But 
the appellants are perfectly innocent persons, 
who employed a solicitor to act for them <& who 
used due diligence. If there ever was a case in 
which an unsuccessful litigant ought not to pay 
costs, this is the one. These circumstances ought 
to influence us in dealing with the costs of the 
ajipeal, & therefore, though we dismiss the appeal, 
we shall give the respondents no costs of it 
(.lESSEL, M.R.). — Re Cooper, Cooper p. Vesey 
( 1882), 20 Ch. D. 611, 636 ; 51 L. J. Oh. 862 ; 47 
L. T. 89 ; 30 W. R. 048, C. A. 

3520. Where guilty of dishonest action.]-^ 

He must be an extremely unintelligent person if 
ho thinks that the Evening Post, which disclaims 
all connection with the Morning Post, So writ^ 
upon different topics & in a different style, is 
connected with the Morning Post. The idea would 
explode itself beft)re he got half-way through the 
first page. I think the Mor}dn{j Post is not likely 
to be hurt. Still I think a trick has been attempted 
by the new paper, Sc for that reason I think the 
justice of the case is sufficiently met by dismissing 
the action without costs, because no damage has 
been shown as likely to accrue to the Morning Post 
— dismissing it without costs, as the persons against 
whom the action has been brought have been, in 
my opinion, guilty of a dishonest action (Bowen, 
L.J.). — Borthwick V. Evening Post (1888), 37 
Ch. D. 449, 465 ; 57 L. J. Ch. 406 ; 58 L. T. 252 ; 
36 W. R. 434 ; 4 T. L. R. 234, C. A. 

3521. Where case novel one.] — Appeal by 

the M. Ry. Co. from an order of the judge appoint- 
ing under sect. 4 of the Railway Companies Act, 
1867, a receiver & manager of the undertaking 
of the railway company after a similar order had 
been made on the application of another judgment 
creditor. 

No such second receivership order as that under 
appeal ought to have been made, since it only 
causes usdess expense without giving the appli- 
cant any benefit. The order must be discharged, 
but without costs, as it would be hard to order 
the judgment creditor to pay them in a novel 
case of so much general importance So of some 
difficulty (Cotton, L.J .), — Re Mersey Ry. Co. 
(1888), 37 Ch. D. 610 ; 67 L. J. Ch. 283 ; 68 L. T. 
745 ; 36 W. R. 372 ; 4 T. L. B. 306, C. A. 
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3522. Defence considered discreditable by 

court.]— As regards the costs, it is very unusuAl 
for this court to dismiss an unsuccessful appeal 
without costs ; but there are grounds here which 
induce us to do it. The grounds are these : but 
for the order of February, to which I have 
referred, that Chancery action ought to have 
been dismissed with costs. That order, having 
regard to the terms of it, we have passed over, & 
the order of the judge stands in the Chancery 
action. We are very much struck with the 
character of the defence & the circumstances under 
which it was raised. It is an extremely dis- 
creditable defence, to which we are compelled to 
give effect upon grounds of public policy. Upon 
these grounds, therefore, the appeal will be dis- 
missed without costs (Lindley, L.J.). — Jones v, 
Merionethshire Permanent Benefit Building 
Society, [1892] 1 Ch. 173, 187 ; 01 L. J. Ch. 138 ; 
05 L. T. 685 ; 40 W. R. 273 ; 8 T. L. R. 133 ; 17 
Cox, C. C. 389, C. A. 

Appeals in form& pauperis.] — See Part XIX., 
Sect. 18, ante. 

3523. Appeal partly successful.] — As regards the 
costs of the appeal, it appears to me that in fact 
both sides have succeeded & both sides have 
failed, &> therefore that there should be no costs 
of the appeal (Jessel, M.R.). — Child v. Stenning 
(1879), 11 Ch. D. 82 ; 48 L. J. Ch. 392 ; 40 L. T. 
302 ; 43 J. P. 479 ; 27 W. R. 402, C. A. 

3524. .] — ^As the appellant partly succeeds 

A- partly fails there will be no costs of the appeal 
(Jessel, M.R.). — lie Stapleford Colliery Co., 
Barrow’s Case (1880), 14 Ch. U. 432 ; 49 L. J. Ch. 
498 ; 42 L. T. 891, C. A. 

3525. ,] — As each appeal partly succeeds 

a partly fails I think the fail' thing would be to 
give no costs on either side in this couit (War- 
rington, L.J.). — Thames Conservators v. Kent, 
11918] 2 K. B. 272 ; 88 L. J. K. B. 537 ; 120 L. T. 
10 ; 83 J. P. 85 ; 17 L. O. R. 88, C. A. 

3526. .] — The pltfs. were entitled to succeed 

in the court below, & I tliink that they must have 
their costs in the court below, but in this court the 
result must be that, as neither has been completely 
successful, there will be no costs of the appeal 
(Lord Reading, C.J.). — Brandt (11. O.) & Co. v. 
Morris (U. N.) & Co., Ltd. (1917), as reported 
in 117 L. T. 190. 

3527. .]— Each side has partly won & 

partly failed, & there will be no order as to costs 
(SwiNFEN Eady, M.R.). — Inland Revenue 
C oMRs. V. Northumberland (Duke) (1919), as 
reported in 35 T. L. R. 433, C, A. 

3528. .] — ^As each party has partly suc- 
ceeded A partly failed in this appeal, let each party 
bear his own costs of this appeal (Swinfen 
Eady, M.R.). — Lloyd- Jones v. Clark-Lloyd, 
[1919] 1 Ch. 424, 457 ; 88 L. J. Ch. 278 ; 120 L. T. 
578 ; 35 T. L. R. 273 ; 03 Sol. Jo. 317, C. A. 

3529. Appellant not absolutely successful.] — ^As 
the pltf . has not absolutely succeeded, there should 
be no costs of the appeal (Lord Hatherley, C.). — 
IlooD V. North Eastern Ry. Co. (1870), 5 Ch. 
App. 525 ; 23 L. T. 200, L. C. & L. J. 

3530. Case stated by quarter sessions.] — The 
practice in proceedmgs on the Crown side of the 
Queen’s Bench Division is unaltered by the 
Judicature Act, 1890, &, there is, therefore, no 
power to give costs to a successful appellant in a 
case stated by quarter sessions. — London County 
Council v. West Ham (2) (Churchwardens, 
Ere.), [1892] 2 Q. B. 173 ; 01 L. J. M. C. 210 ; 60 


J. P. 662 ; 40 W. R. 662 ; 8 T. L. R. 693 ; 36 
Sol. Jo. 622, C. A. 

.] — See, now, Supreme Court of Judicature 

(Consolidation) Act, 1925 (c. 49), s. 60. 

8531. Where new trial ordered.]— Where a new 
trial is granted on the ground of misdirection, the 
court, as a general rule, will order the costs of the 
first trial & of the application for a new trial to 
abide the event of the new trial. — Jones v. 
Richards (1899), 15 T. L. R. 398, C. A. 

3532. .] — ^Where an application is made for 

a new trial & the appheation is opposed & a new 
trial is granted, there is no rule of practice that the 
costs of the application shall abide the event of 
the new trial, & in the absence of special circum- 
stances the applicant will bo allowed the costs of 
the application. — H amilton v. Seal, [1904] 2 

K. B. 202 ; 73 L. J. K. B. 560 ; 90 L. T. 592 ; 62 
W. R. 581 ; 48 Sol. Jo. 435, C. A. 

3533. Trustee in bankruptcy — Unsuccessful re- 
spondent.] — A trustee in bankruptcy who is 
respondent to a successful appeal will not be 
ordered to pay costs personally . — lie Nathan, 
Ex p. Stapleton (1879), 10 Ch. D. 580, C. A. 

3534. .] — A trustee in bankruptcy 

who is respondent to a successful appeal is not 
entitled, as a matter of course, to have the costs 
paid out of the bankrupt’s estate ; unless he can 
make out a right to the contrary, he will be ordered 
to pay them personally. 

The court must consider what is the trustee’s 
right in each particular case (Lindley, M.K.). — 
Re Mackenzie, Ex p. Hertfordsihre (Sheriff), 
[1899] 2 Q. B. 560, 0. A. 

3535. Unsuccessful appellant — Frivolous 

appeal.] — The court in reversing the decision of 
the trustee in a bankruptcy rejecting a proof, 
ordered him to pay the costs personally, being of 
opinion that he had acted unreasonably &> im- 
properly in rejecting it. 

I am clearly of opinion that the trustee has 
not performed liis duty in this case. His duty 
was to look into the merits of the claim. Instead 
of doing that ho has thought fit to raise a technical 
objection, in order to shut out the claimants 
entirely. In so doing I think he has been guilty 
of misconduct, which it is competent to the court 
to visit by making him pay costs personally. I 
do not believe that he intended to do anything 
dishonest in the sense of benefiting himself at the 
expense of the estate, but I think he took a 
thoroughly unreasonable course. In my opinion, 
the learned judge was perfectly right in requiring 
the trustee to pay the costs of the application. 
I think wo ought to adopt the same course, & to 
reject this appeal with costs to be paid personally 
by the trustee, not out of the bankrupt’s estato 
(Fry, L.J.). 

When an utterly frivolous point has been 
persisted in, I feel no hesitation in saying that the 
trustee ought to pay the costs personally (Bowen, 

L. J .). — Re Smith, Ex p. Brown (1886), 17 Q. B. D. 
488, 493 ; 3 Morr. 202, C. A. 

3536. .] — In an appeal by the 

trustee in the bankruptcy against the reversal by 
the judge of his rejection of a proof of a debt, 
the court were of opinion that the appeal was a 
frivolous one, & they dismissed it with costs, & 
directed that the trustee should not be allowed his 
costs out of the bankrupt’s estate. — Re Vandeb- 
haegb. Ex p. Viney, [1888] W. N. 7, 0. A. 

3537. Trustees of settlements — In position of 
ordinary appellants.] — One of the appellants was 
the surviving trustee of the will ; he & the other 
applicant were perfectly entitled to take the 
opinions of Mr. Justice Chitty as to what was 
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right to be done ; but when they appeal to this 
court from him, bei^ absolutely protected as 
trustees by his decision — I do not say they are 
wrong in appealing, but they appeal to this court 
under the ordinary conditions of applicants, & 
they fail in the appeal ; therefore this appeal must 
be dismissed with costs (Lord Esher, M.B.)- — 
Re Radnor’s (Earl) Will Trusts (1890), 45 
Ch. D. 413, 423 ; 69 L. J. Ch. 782 ; 6 T. L. R. 
480, 0. A. 

3538. .] — The question arose in this 

case whether trustees of a will ought to be allowed 
their costs of an unsuccessful appeal out of their 
trust fund. The question raised on the appeal 
was whether, tmder the trusts of the wiU, the 
trustees were bound to pay to, or apply for, the 
benefit of the tenant for life of a fund the whole of 
the income of the fund, or whether they had a 
discretion to accumulate a part of the income for 
the remaindermen. Kekewich, J., held that the 
trustees were bound to apply the whole income 
for the benefit of the tenant for life, & his decision 
was affirmed by the Court of Appeal. The 
application to the court was made by the trustees, 
& the appeal was presented by them, the remainder- 
men being served with notice of the appeal. 

The court refused to allow the trustees their 
costs of the appeal out of the fund, & ordered them 
to i^ay the costs both of the tenant for life & the 
remaindermen. The trustees were sufficiently pro- 
tected by the order of the com4: below, & there 
was no ground for their coming to this court. — Re 
Walters (1890), 34 Sol. Jo. 564. 

3589. Served with notice of appeal — Costs 

of counsel.] — ^Although it is the settled practice 
that trustees served with notice of an appeal 
upon the construction of a will are entitled to their 
costs of appearance by counsel, yet, in taxing 
their costs of appearance, the taxing master should 
have regard to the position of the trustees, & 
especially whether it was such tliat, at the hearing 
of the appeal, their assistance would probably be 
required by the court. — Carroll v, Graham, 
11905] 1 Ch. 478 ; 74 L. J. Ch. 398 ; 92 L. T. 66 ; 
53 W. R. 549, 0. A. 

3540. " — .] — Whore the trustees of 

a will had been duly served in the ordinary course 
with notice of appeal in an action relating to 
the construction of the will, no intimation having 
at the same time been given to them that their 
appearance at the hearing would not be exi^ected, 

they accordingly appeared by separate counsel 
thereat — who was not, however, in the events 
which happened, called upon to take any part in 
the proceedings or to assist the court in any way 
— they were held to be entitled to have their costs 
of appearance, notwithstanding the decision of 
the Court of Appeal in the case of Carroll v. 
Grahamy No. 3539, ante , — Cati’erson v, Clark 
(1900), 95 L. T. 42, C. A. 

Costs of sheriff in interpleader proceedings.] — 

See Part LXXVI., Sect. 14, ante. 

3541. Several respondents in same interest.] — 
In an administration action, where several 
respondents to an unsuccessful appeal were in the 
same interest, the court allowed only one set of 
costs against the applicant, & directed those costs 
to be paid to the respondent who had the conduct 
of the proceedings. 

The solicitor of an appellant will bo ordered to 
indemnify his client against the costs of the appeal, 
if it was prosecuted, not in the interests of the 
client, but for the purposes of the solicitor. — 
Harbin v. Mastbjrman, [1896] 1 Ch. 351 ; 65 
L. J. Ch. 195 ; 73 L. T. 591 ; 44 W. R. 421 ; 12 
T, L. R. 105, C. A, 


3542. Appeal brought in interests of solicitor — 
Costs against solicitor.] — ^Harbin v. Masterman, 
No. 3641, ante, 

3543. Costs of documents.] — Upon inteiyleader 
proceedings in the coimty court with regard to the 
title to goods taken in execution the claimant 
succeeded. The county court judge gave the 
judgment creditors leave to appeal to the Divisional 
CouH upon condition that, if successful, they should 
not ask for costs of the appeal. The judgment 
creditors appealed to the Divisional Court. 
Copies of certain documents, which were necessary 
for the use of counsel the judges upon the appeal 
to the Divisional Court, were provided by the 
judgment creditors. The Divisional Court dis- 
missed the appeal. The judgment creditors 
obtained from the Court of Appeal leave to appeal 
from the decision of the Divisional Court, <fc did 
so appeal. The before-mentioned copies of docu- 
ments were necessary, & were used for the purposes 
of that appeal. That appeal was successful, & 
the claimant was ordered to pay to the judgment 
creditors the costs of & incident to the appeal. 
The bill of costs delivered by the judgment creditors 
to the claimant included items in respect of the 
before-mentioned copies of documents, which 
upon taxation the master disallowed : — Held : 
these items were rightly disallowed by the master 
as not representing costs incurred for the pur- 
poses of the api)eal to the Court of Appeal. — 
Masson, Templjer & Co. v. De Fries, [1910] 1 
K. R. 535 ; 79 L. J. K. B. 392 ; 102 L. T. 155 ; 
54 Sol. Jo. 304, C. A. 

3544. Repayment of costs,] — A solicitor who has 
demanded & received payment of costs payable 
to his client under an order of the court, with 
knowledge that an appeal against that order was 
pending, cannot on its reversal be ordered 
personally to repay the costs so paid to him in the 
absence of any misconduct or undertaking to do 
so on his part.— D god Barrs i;. Heriot, [1896] 1 
Q. B. 610 ; 65 L. J. Q. B. 403 ; 74 L. T. 372 ; 44 
W. R. 487 ; 12 T. L. R. 331 ; 40 Sol. Jo. 457, 
C. A. 

3545. .J — An order dismissing an action 

with costs directed the money paid into court by 
the pltf. as security to bo paid to the deft.’s 
solicitors on account of their costs, they under- 
taking to refund if directed by the Court of Appeal. 
The schedule to tlie order directed payment to 
the deft, personally. The debt changed his 
solicitors, A leceived the money out of court by 
virtue of the sch(‘dule. The appeal w^as after- 
wards allowed with costs, but no costs of trial on 
eitlier side : — Held : the solicitors could be ordered 
upon motion to refund the money so received by 
their late client, in pursuance of their under- 
taking. — UoTr.sLo V, Biss (1912), 56 Sol. Jo. 730, 
C. A. 

3546. Whether interest payable.]-— The 

pltf. having succeeded at the trial to obtain an 
order for payment of his taxed costs to his solicitors 
on these personal undertakings to refund in case 
of a successful appeal, the deft, appealed & the 
order was discharged with costs. The defts. 
claimed interest on the amount to be refunded : — 
Held : without deciding whether the court could 
give interest in such a case, interest ought not to bo 
directed as a rule. — E dge Ac Sons, v. Gallon (W.) 
& Son, [1899] W. N. 137 ; 31 L. J N. C. 447, 
C. A. 

3547. .] — ^A pltf. whose action was 

dismissed with costs paid the defts.* costs with 
interest to date. The Court of Appc^al having 
reversed the decision of the court of first instance, 
the defts. repaid the sum they had received with 
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interest to date. Upon further appeal the House 
of Lords restored the original order, whereupon 
the pltf . repaid to the defts. the sum he had received 
from them, but without any further interest : — 
Ueld : the defts. were entitled to interest on 
that sum from the time when they had paid it to 
the pltf. down to the time of repayment to them- 
selves. — ^Ashworth v. English Card Clothing 
Co., 1/rD. (No. 2), [1904] 1 Ch. 704 ; 73 L. J. Ch. 
282 ; 90 L. T. 263 ; 21 R. P. C. 355. 

3548 . Partly successful appellant — Pro- 

portion of costs returnable.]— Where the un- 
successful party at the trial of an action has been 
ordered to pay the costs of the successful party, & 
those costs have been actually taxed & paid, the 
Court of Appeal will, upon a successful appeal 
from part of the judgment, & without remitting 
the matter to the taxing master, itself examine 
the taxed bill & fix the proportion to be repaid to 
the successful appellant. — Re Oeipel’s Patent, 
[1904] 1 Ch. 239 ; 52 W, R. 339 ; 48 Sol. Jo. 246 ; 
21 R. P. C. 379, C. A. 

3549. Solicitors undertaking to repay — 

In event of House of Lords appeal.] — The pltfs.* 

actions to restrain alleged passing off of their goods 
by the defts. had been dismissed with costs. An 
appeal from this judgment has also been dismissed 
with costs. Tlie pltfs. proposed to appeal to the 
House of Lords, & now applied for a stay of execu- 
tion pending this appeal uj^ess the defts.’ solicitors 
gave an undei'taking to return the costs received 
or to be received by them to the pltfs., in the 
event of their appeal to the House of Lords being 
successful. No evidence of special circumstances 
was filed in support of this application. The 
defts.’ solicitors declined to give any undertaking. 

We have consulted the members of the Appeal 
Court, & the general opinion appears to be, that 
there is no general rule as to giving or not giving 
an imdertaking to refund in these cases, but that 
each case depends on its own special circimistances 
(Vaughan Williams, L.J.). — Schweppes, Ltd. v. 
Gibbens, Same v. Biscombe (W.) & Sons, [1904] 
W. N. 208, C. A. 

3560. When required by Court of 

Appeal.] — The Court of Appeal will not, unless in 
most exceptional circumstances, order that the 
costs payable to the successful litigant should 
only be paid on his solicitor’s imdertal^g to repay 
same in the event of an appeal to the House of 
Lords being successful. — Griffiths v. Benn (1911), 
27 T. L. R. 346, C. A. 

Appeals as to costs only.y-See Part LXXXVI., 
Sect. 24, post 

Costs of cross-appeal,] — See Sect. 1, sub-sect. 2, 

M. (c), post. 


(h) To Order New Trial. 

R. S. C., Ord. LVIII., r. 6. If upon hearing of an appeal, it 
shall appear to the Court of Appeal that a new trial ought to be 
lawful for the said Court of Appeal, if It shall 
think nt, to order that the verdict and judgnaent shall be set 
abide, and that a new trial shall be had. 

See Supreme Court of Judicature (Consolida- 
s- 30 (1), & R. 8. C., Ord. 
XXXIX., r. 1, p. 590, ante. 

3551, Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 30 (1 }— Application of.}— 
Aji application for rehearing of a divorce cause 
tn^ by a judge without a jury must be made to 
a Divisional Court of the Probate, Divorce & 
Admiralty Division according to r. 62 of the 


Divorce Rules, & not to the Court of Appeal, the 
Supreme Court of Judicature Act, 1890 (63 & 64 
Viet. c. 44), s. 1 [now repealed & replaced by 
Judicature Act, 1926 (C..49), s. 30 (1)], applying only 
to causes or issues tried with a jury. — Smith v . 
Smith, [1897] P. 293 ; 66 L. J. P. 161 ; 77 L. T. 
206 ; 46 W. R. 24 ; 41 Sol. Jo. 661, C. A. 


M. Notice of Motion by Way of Cross- Appeal — 
Variation of Order Appealed From. 

(a) Time for Giving Notice. 

R. S. C., Ord. LVIII., r. 6. It shall not, under any clrcum- 
atanccs, be necessary for a respondent to give notice of motion 
by way of cross appeal, but If a respondent intends, upon the 
hearing of the appeal, to contend that the decision of the Court 
below should be varied, he shall within the time specified in the 
next Rule, or such time as may bo prescribed by special order, 
give notice of such intention to any parties who may be affected 
by such contention. The omission to give notice shall not 
diminish the powers conferred by the Act upon the Court of 
Appeal, but may, in the discretion of the Court, be ground for 
an adjournment of the appeal, or for a special order as to costs. 

3552. Notice need not be within time limited by 
Ord. LVIII., r. 15.] — A notice given by the respon- 
dent to an appeal under r. 6 of Ord. LVIII. of the 
Rules of Court, 1875, need not be given within the 
time limited by r. 15 . — Re Fox, Walker & Co., 
Ex p. Bishop (1880), 15 Ch. D. 400 ; 43 L. T. 105, 
C. A. 

See R. S. C., Ord. LVIII., r. 15, p. 802, post. 

(b) Scope of Notice. 

3553. Confined to subject-matter of notice.] — 

A cross-notice under R. S. C., 1883, Ord. LVIII., 
r. 6, by the respondent to an appeal can only be 
given in relation to the subject-matter of the action, 
& cannot be extended to some other matter not 
the subject of the action. For example, where 
an action & counterclaim founded on separate & 
distinct causes of action have each been dis- 
missed with costs &; the pltf. on the counterclaim 
appeals, it is irregular for the pltf. in the action, 
that is, the respondent to the appeal, if he desires 
to appeal also, to give a cross-notice under R. S. C., 
1883, Ord. LVIII., r. 6. In such a case, the 
causes of action being separate & distinct, his proper 
course is to bring a cross-appeal & not to give a 
cross-notice. — National Society for the Dis- 
tribution OF Electricity by Secondary 
Generators v. Gibbs, [1900] 2 Ch. 280 ; 69 

L. J. Ch. 467 ; 82 L. T. 443 ; 48 W. R. 499 ; 16 
T. L. R. 348 ; 44 Sol. Jo. 427, C. A. 

3554. Application to vary order — Cross-notice by 
respondent to co-respondent.] — On the application 
of a trustee in bankruptcy, the registrar of a coimty 
court declared two bills of sale which the bank- 
rupt had executed void against the trustee. On 
appeals by the two grantees, the chief judge 
affirmed the decision as to the first bill of sale, 
but held that the second bill of sale was valid as 
against the trustee. The first grantee gave notice 
of appeal, addressed to the trustee & to the second 
granite. The trustee gave no original notice of 
appeal, but served notice on both the grantees 
that, on the hearing of the first grantee’s appeal, 
he should contend that the decision of the chief 
judge as to the second bill of sale ought to be 
varied in his favour ; — Held : this was a good notice 
under Rules of Court, 1876, Ord. LVIII., r. 6. — 
Re Cross, Ex p. Payne (1879), 11 Ch. D. 639 ; 
40 L. T. 663 ; 21 W. R. 808, C. A. 

8555 , Whether respondent entitled 

to be heard — In support of appeal.] — This is an 
appeal horn a decMon of Eve, J., on the will 
of a lady of the name of Mellor. I'he applicant 



Pabt LXXVII. — ^Appeals to Court of Appeal, Kehearing, etc, 793 


contends that she is entitled to certain income 
mentioned in the will, & arising out of the invest- 
ments of the residuary estate of the testatrix. 
Mr. Romer, appearing for a respondent, but a 
respondent whose interests might be prejudiced 
if this judgment stands, wished to be heard on 
behalf of that respondent by virtue of a notice 
which he had given purporting to be under Ord. 
LVIII., r. 6, saying that he would, upon the 
hearing of the appeal, ask for a variation of the 
order which was really an entire reversal of the 
order. We did not think he was entitled to be 
heard, & we did not think — at least I did not — 
that Ord. LVIII., r. 6, was ever intended to apply 
to a case of this description. It deals with the 
question whether there need be a notice of a cross- 
appeal, or whether merely a notice that the point 
would be argued is sufficient without formal notice 
by way of cross-appeal ; & I do not think that case 
comes within the rule. In fact, Mr. Romer ’s 
client’s case was not before us at all, but as we 
think Mr. Romer was quite well founded in 
saying that this decision practically deprived 
his client of the right to be heard, & that he 
would not be able to take proceedings success- 
fully without going to the House of Lords, we 
thought it well that he should be heard in some 
way. The difficulty was got over by his being 
instructed to argue the case with Mr. Gover on 
behalf of the applicant ; & we have heard him on 
that footing. I only wish to say that we allowed 
that under the special circumstances of this case, 
& I do not wish it to be taken that, whenever a 
respondent desires to support the applicant’s 
case, it will be sufficient during the hearing of the 
appeal for the respondent’s counsel to say : “I 
cannot appear for my own client, but the appellant 
is quite satisfied that I should argue the case for 
him.” This is not to be taken as a precedent to 
enable this course to bo taken in an ordinary case, 
& I do not wish to do anything to disturb the 
practice of this court of refusing to hear a respon- 
dent in support of an appeal (I^ord Sterndale, 
M.R.). — ife Mellor, Alvarez v. Dodoson, [1922] 
1 Ch. 812, 322 ; 91 L. J. Ch. 398 ; 126 L. T. 502 ; 
06 Sol. Jo. 249. 0. A. 

8555 , Original appellant not interested in 

question raised.] — Notice by a respondent under 
Rules of Court, 1876, Ord. LVIII., r. 0, to vary 
the decision of the court was proceeded upon, 
though the point was one in which the original 
appellant had no interest. — Ralph v. Carrick 
(1879), 11 Ch. D. 873 ; 48 L. J. Ch. 801 ; 40 L. T. 
605 ; 28 W. R. 67, C. A. 

3557. .] — A respondent wlio seeks to 

liave an order varied on a point in which the 
appellant has no interest, cannot proceed by notice 
under Rules of Court, 1876, Ord. LVIII., r. 6, but 
must give notice of appeal. 

I am reported to have said, & probably did say, 
that when a notice of this kind has been given the 
appeal cannot be withdrawn ; but that only means 
that, when a notice has been given under the rule, 
the appellant cannot by withdrawing his appeal 
prevent the party giving the notice from having his 
point argued (Jessel, M.R .). — Jle Cavander’s 
a^uers (1881), 10 Oh. D. 270 ; 60 L. J. Ch. 292 ; 
29 W. R. 406, 0. A. 

8558. Objection to jurisdiotion.] — ^Wliere the 

court, on objection taken by the deft., rules that it 
h^ jurisdiction to hear the case, & on the merits 
gives judgment against the pltf., who appeals, the 
deft., if he wishes to raise the point of jurisdiction, 
should do so by way of cross-appeal, & not by 
taking a preliminary objection to the appeal . — JRe 
Wilson’s Deed (1910), 85 L. J. K. B. 329, 387, 0. A. 


(c) Withdrawal of Notice of Appeal, 

8559. After notice of cross-appeal. — Re Oavan- 
der’s Trusts, No. 3557, ante, 

3560. .]~When a respondent under Ord. 

IjVIII., r. 6, has given notice that he will on the 
hearing of an appeal contend that the decision of 
the court below should be varied, & the appellant 
subsequently withdraws his appeal, such notice 
entitles the respondent to elect whether to continue 
or withdraw his cross-appeal. If he continues his 
cross-appeal the appellant has the right to ^ve a 
cross-notice that he will bring forward his original 
contention on the hearing of the respondent’s 
appeal. — The BEEsmNa (1884), 10 P. D. 18; 64 

L. J. P. 7 ; 51 L. T. 883 ; 33 W. R. 319 ; 5 Asp. 

M. L. C. 335, 0. A. 

(d) Raiffing Point Not Mentioned in Notice of 
Appeal. 

3561. Variation of judgment.] —The pltf. having 
appealed from part of a judgment, & the respon- 
dent having given a cross-notice of appeal : — 
Held : the judgment could be varied in the pltf.’s 
favour on a point not mentioned in his notice of 
appeal. 

The pltfs. liaving substantially succeeded, will 
have their whole costs of the appeal & the cross- 
appeal (Jessel, M.R.). — ('racknall v, Janson 
(1879), 11 (’h. D. 1 ; 40 L. T. 040 ; 27 W. R. 861, 

r. A. 

(e) Costs. 

Gosls, generally, see Part LXXXVI., post. 

3562. Respondent’s position.] — A respondent 
who has given cross-notice of appeal under Ord. 
LVIII., r. 0, is in the same position as to costs as 
if he liad presented a cross-appeal. — Harrison 
r.'OoRNWATX Mi^^ekai.s Ry. (Jo. (1881), 18 Ch. D. 
334 ; 51 L. J. Ch. 98 ; 45 L. T. 498, O. A. 

3563. Where appeal & cross-appeal fail.] — Where 
on an appeal notice has been given by the respon- 
dents that they ink*nd to apply to have the judg- 
ment below varied, & the apj)eal is then dismii ^ 
the appellants will be ord(*red to pay the costs of 
the appeal except such as were occasioned by the 
notice. — The Lauretiva (1879), 4 P. D. 25 ; 48 
L. J. P. 55; 40 L. T. 414; 27 W. R. 902; 4 
Asp. M. L. C. 118, C. A. 

3564. .] —Where, on an appeal, the success- 

ful respondent seeks to vary the order of the court 
below, Su fails, but his notice to vary could not 
materially increase the costs, the court will not 
apportion the costs, but will order them to be paid 
by the appellants, deducting a small sum in respect 
of tlie notice. — Robinson v. Drakes (1883), 28 
Ch. D. 98 ; 48 L. T. 740 ; 31 W. R. 871, C. A. 

3565. .]— Where both the appeal & cross- 
appeal fail the respondent must pay such costs 
(if any) as were occasioned by the cross-appeal, & 
these costs must be set off against the costs payable 
to the pltf. by the deft, in respect of his app^. — 
How V. WiNTBRTON (Earl), [1896] 2 Ch. 026, 641 ; 
66 L. J. Ch. 832 ; 75 L. T. 40 ; 12 T. L. R. 541, 
C. A. 

3566. Where appellant substantially successful.] 
— Cracknall V. Janson, No. 3561, ante. 

3567. One defendant appealing successfully as 
to costs — Other defendant cross-appealing un- 
successfully on merits.] — After receipt by the 
army agents of the money payable to an officer on 
his retirement continual notices of charges on 
the money were given to the army agents by each 
of three assignees. One of the assignees brought 
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an action against the two others, claiming priority 
over them. The judge held that the notices given 
before tlie retirement was gazetted were of no 
avail, &: that of the two assignees wlio gave notice 
on the day after the retirement was gazetted the 
deft, whose security was prior in date had priority 
over the pltf. & over the other deft., & that the 
costs of the action w’ere to be paid out of the fund. 
The deft, wlio had obtained priority appealed as to 
the costs, & the other deft, gave notice of cross- 
appeal on the merits : — Held : an appeal would 
lie from the order as to costs. Order as to priority 
affiimed, but the costs of action ordered to be 
added to the securities. Appellant’s costs of 
appeal to be paid in moieties bv the respondents. — > 
Johnstone v. Cox (KS81), H) Ch. D. 17 ; 45 L. T. 
657 ; 30 W. R. 114, C. A. 

3568. Appeal & cross-appeal dismissed with costs 
* — Set-of! of costs.] — An action having been brought 
by the pltf. against the defts., the judge at the trial 
gave judgment dismissing the action with no costs 
on either side. The defts. gave notice of appeal 
from so much of the judgment as directed that 
they should have no costs. The pltf. gave notice 
of cross-appeal from the judgment as a whole, 
asking that judgment should be entered for liini 
with costs. The Court of Appeal ordered that the 
judgment should be alTirmed, the appeal of the 
defts. dismissed with costs, the cross-appeal of 
the pltf. dismissed with costs, & tliat the pltf.’s 
costs of the appeal & the defts.’ costs of the 
cro^-appeal respectively sliould be set off. The 
taxing master on taxation allowed the items 
charged in the pltf.’s bill of costs of the defts.’ 
appeal in respect of briefs &> fees for counsel, but 
disallow’cd the corresponding items charged in the 
defts.’ bill of costs of the pltf.’s cross-appeal, liis 
view being that these items on both sides were 
chargeable solely by reason of the defts.’ appeal. 
The defts. objected to the taxation on the ground 
that these items on both sides should have been 
apportioned between the costs of the appeal 
the cross-appeal, both of which had been dismissed 
w’ith costs, but the taxing master overruled the 
objections & affirmed his taxation. The judge 
at chambers ordered that the taxing master should 
review his taxation by apportioning the costs of 
the items in question on each side between the 
appeal &; the cross-appeal : — Held : the judge had 
riglitly referred back the taxation, inasmuch as, 
on the true construction of the order of the 
C]ourt of Appeal, the items in question on both 
sides ought to be apportioned between the appeal 
& the cross-appeal. — Jones r. Stott, [1910] 1 
K. B. 893 ; 79 L. J. K. B. 766 ; 102 L. T. 670 ; 
54 Sol. Jo. 424, (’. A. 


( / ) Length of Notice. 

R. S. C., Ord. LVllI., r. 7. Subject to any »pecial order whir h 
niay be made, notice by a re-spondent under the last preceding 
liule shall in the case of any appeal from a final Judgment be 
an eight days’ notice, and in the case of an appeal from an 
interlocutory order a two dajs’ nothc. 

Time for giving notice.]— Sect. 1 , sub-sect. 2, 
M.(a), anfe. 

3569. Eight days’ notice.] — An objection to the 
hearing of a cross-appeal was taken that the “ eight 
days’ notice ” reqmied by Ord. LVIII., rr. 6 dt 7, 
must be before the case came into the paper. The 
court overniled the objection. 

I think it is enough if the notice is given eight 
days before the case is heard (Bindley, L.J.). — 


Jaeger’8 Sanitary Woollen System Co., Ittd. 
V. Walker & Sons (1897), 41 Sol. Jo. 095 ; 77 
L. T. 180, C. A. 

Computation of time.] — See R. S. C., Ord. LXIV., 
rr. 2, 12, Part LXXXV., post 


N. Entering Appeal. 

n. S. C., Ord. LVIII., r. 8. The party appealing from a judg- 
ment or order shall produce to the proper otticer of the Court 
of Appeal the judgment or order or an office copy thereof, and 
shall leave with him a copy of the notice of appeal to be filed, 
and such officer shall thereupon set down the appeal by entering 
the same in the proper list of appeals, and It shall come on to 
be heard according to Its order in such list, unless the Court of 
Appeal or a Judge thereof shall otherwise direct, but so as not 
to come into tlie paper for hearing before the day named In the 
notice of appeal. 

Proper officer.] — See R. S. C., Ord. LX., r. 2, 
Part LXXX., post; R. S. C., Ord. LXXL, r. 1, 
p. 269, ante. 

3570. Production of judgment or order.] — An 

appeal must be entered with the proper officer 
of the Court of Appeal before the day mentioned 
in the notice of appeal for the hearing, or if that 
day happens to be in a vacation, before the next 
day on which the court is sitting, otherwise the 
respondent will be entitled to have the motion 
dismissed as an abandoned motion although the 
notice of appeal was given. 

It is a condition precedent to the setting dowm 
of an appeal under r. 8 of Ord. LVIII. that the 
party seeking to set it dowm should produce to the 
proper officer of the Court of Appeal the order 
appealed from or an office copy thereof, Ac, there- 
fore, the practice of setting down an appeal with 
a note “ Produce order ” is irregular & shall be 
abandoned in the future. 

As a rule of convenience the Court of Appeal 
requires tliat, in the case of interlocutory appeals, 
the appeal shall have been entered upon the books 
of the court for one clear day before it appears in 
the daily cause list for hearing. — Lawson v. 
Financial News, Ltd., [1918] 1 Ch. 1 ; 87 

L. J. Ch. 64 ; 117 h. T. 641 ; 34 T. L. R. 26, C. A. 

3571. Where compromise pending.] — The 

proper course to adopt, if a compromise or negotia- 
tions were pending, is to produce the order appealed 
from, & comply with the formalities required by 
Ord. LVIII., r. 8, forthwith, & then apply to the 
court that the appeal should not come into the list* 
for hearing for a fortnight or so, as a compromise 
was possible. In the present case, after a delay 
of six months, the court is not prepared to give any 
further time. The essence of an application for 
an interlocutory injunction in the court below is 
that it should be made with promptness, and the 
same procedure ought to apply to interlocutory 
appeals (Cozenb-Hardy, M.R.). — Sherwell v. 
Combined Incandescent Mantles Syndicate, 
Jttd., [1907] W. N. 211, C. A. 

3672. Interlocutory appeal.] — Lawson v. 

Financial News, Ltd., No. 3670, ante. 

3578 , Former practice.] — An appeal from 

the refusal of an interlocutory motion may be set 
down without production of the order appealed 
from, or a copy of it. Ord. LVIII., r. 8, does not 
apply to such a case. — Smith v, Grindley, Smith 
V. Charrington (1876), 3 Ch. D. 80 ; 36 L. T. 112 ; 
24 W. R. 966 ; 3 Char. Pr. Cas. 443, C. A. 

Memorandum for entry of appeal — Form.] — See 
Appendix G., No. 23, Yearly Supreme Court 
Practice. 

8674. Papers necessary for the court — Costs.] — 

It is the duty of an appellant on the hearing of an 
appeal involving the construction of documents 
to supply the Court of Appeal with three copies 
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of each material document, & it is the practice to 
allow the costs of such copies on taxation. 

Where an appellant in such case failed to supply 
three copies or such documents, the appeal was 
ordered to stand over, & the costs of the adjourn- 
ment were directed to be borne by the appellant. — 
Cannot v, Oppenheim (1889), 38 W. R. 1, 0. A. 

8575. .] — On an appeal relating to 

the construction of a will one copy only was 
furnished for the use of the Lords Justices, the 
reason alleged for this course being that the taxing 
masters were chary of allowing the cost of three 
copies in a small case. The Lords Justices pro- 
tested against the notion that it was possible for 
the court to perform its duty properly in construing 
a will or other instrument unless a copy of such 
instrument was provided for the use of each 
member of the court, intimated that the cost 
of copies so provided ought to be allowed on 
taxation.-— Practice Note, [1897] W. N. 8. 

8576. .] — Where an appeal is brought, 

office copies of affidavits are primd facie suflicient, 
&, if on any appeal further copies are made for 
the use of the learned judges of the Court of 
Appeal, that court should be asked at the time to 
allow them ; & unless the court is asked to, & 
does allow such copies, the taxing master properly 
disallovs the costs thereof. — Be Rollason’s 
Kcgisteukd Lesion (No. 2) (1898), 78 L. T. 511. 

3577. .] — The court has in a previous 

case said that the costs of three copies of docu- 
ments which had to be read on an appeal ought to 
be allowed, & that they would instruct the taxing 
maj-ters accordingly. The old practice must be 
altered in this respect. It is impossible fur the 
court to get on witliout three copies of material 
documents. The costs, tlicrefore. of three copies 
of the correspondence in the present case will be 
allowed, & this course will be adopted in similar 
cases in future (Lindlicy. M.H.).— Stephens v. 
LydatX (1898), 15 T. L. R. 15; Sol. .lo. 27, 
0. A. 

Copies of material documents | — Bee Sect. 1 , 
sub-sect. 2, R. (6), post, 

Workmen’s Compensation appeals .] — See 

R. S. C., Ord. LVIII., r. 20, p. 814, post. 

Fees.] — See Supreme Court Fees Order, 1930, 
Schedule I., Sect. VI., Items 97-100, Yearly 
Supreme Court Practice. 

3578. Time for entering appeal.] -An appeal 
must be entered with the proper ofticer of the 
Court of Appeal before the day mentioned in the 
notice of appeal for the hearing, or if that day 
happens to be in a vacation when the oOice is 
closed, then before the next day of the sitting of 
the court, otherwise the respondent will be ent tied 
to have the appeal motion dismissed as an 
abandoned motion although the notice of app(*al 
was given in time. — Be National Funds Assur- 
ance Co. (1876), 4 Ch. D. 305 ; 46 1.. J. Ch. 183 ; 
35 L. T. 689 ; 25 W. R. 151, 158, 0. A. 

3579. ,] — Notice of appeal from an inter- 

locutory order made on .fan. 24 was given on 
Feb. 13 for Feb. 18, but owing to a mistake of 
the solicitor’s clerk was not set down till the 19th. 
The appeal came on to be heard on the 20tli : — 
Held : not having been, set down till after t he 
day for which notice was given, it must be dis- 
missed. — Re Manrel, Rhodes v. .Ienkins (1878), 
7 Ch. D. 711 ; 47 L. J. Ch. 870 ; 38 L. T. 403 ; 
26 W. R. 361, C. A. 

3530, .] — An interlocutory (jrder having 

been made in an action on April 3, the defts. on 
April 23 gave notice of appeal for April 30. The 
order was not drawn up tUf the latter end on J une, 
& the defts. then set down the appeal. Upon its 


coming on to be heard the pltfs. objected that it 
could not be heard, as it had not been set down 
in time : — Held : as it was the duty of the pltfs. 
to draw up the order, & the appeal had been set 
down as soon as the pltfs. had enabled the defts. 
to comply with the requisition of Rules of Court, 
1875, Ord. JAHII., r. 8, that an office copy of the 
order shall be produced, the objection could not 
be sustained.— Harker, Ooodbarne v. Fother- 
oiLL (1879), 10 Ch. D. 613; 40 L. T. 408; 27 
W. R. 587, C. A. 

3581. - — — .] — An appellant served notice of 
appeal, but by an oversight omitted to set down the 
appeal till the day named in tlie notice for the 
hearing of the appeal (which made the proceedings 
irregular), & then withdrew such notice, offering 
to pay the respondent the costs occasioned by its 
service, & at the same time served a fresh notice 
of appeal, which was within time. The respondent 
refused to accept service :—-Held : the appellant 
was within his rights under the Act, the respon- 
dent should have accepted the substituted notice 
of appeal. — Norton v. London & Nou'm Western 
Ry. Co. (1879), 11 Ch. D. 118 ; 40 L. T. 597 ; 44 
J. F. 22 ; 27 W. R. 773, C. A. 

3582. .]— Order of the Divisional Court 

from which the pltf. appealed was made on 
March 10. Notice of apjjeal was given to the 
defts. on th(* 25th ; appeal was set down for hearing 
on March 31. 

Counsel for the defts. objected to tlie appeal 
being lieard, & contended that it had been 
abandoned. Under Ord. LVIII., r. 8, the appeal 
ought to liave been set down for hearing on 
March 30, the day before tlie hearing. 

Counsel for the pltfs. contended that as 
March 31 was in vacation, & the appeal could not 
be heard until April 6, it was not an abandoned 
appeal. 

The court held that the contention on behalf 
of the pltfs. was right overruled the objection. 
They heaid the appeal A; reversed the decision 
of the Divisional C^ourt. — Shortens ack v. Price 

Co., [1880] W. N. 69, C. A. 

3583. .]— Lawson r. Financial New.s, 

Ltd., No. 3570, ante. 

Extension of time for appealing.] — See R. S. C., 
Ord. LVIII., r. 15, pp. 802, 805, post. 

3584. Failure to enter— Notice of motion by 
respondent to discharge notice of appeal— Costs.] — 
Where noti(‘e of motion of appeal is given, but the 
])arty giving it neglects to take tlie proceedings 
before the officer of the court directed by Ord. 
JAllI., r. 8 , the matter is not in the court 
pa])er of the day, the other party ought not to 
appear, but may make a substantive application 
for his costs of the motion. — -W ebb v. Mansri. 
(1877), 2 Q. R. D. 117 ; 25 W. R. 389, V. A. 

3585 . —.] —An appellant’s solicitors 

wrote to the solicitors of the i-espondent with- 
drawing their notice of app^^al as irregular. The 
respoiulcut, wlio liad delivered briefs to oppose the 
appeal, applied e.v parte to discharge the notice of 
appeal with costs : — Held : notice of motion must 
be given . — Be Oakwell Colueries (1878), 7 
Uh. D. 706 ; 26 W. R. 577, 0. A. 

3586. .] -On Dec. 20, 1880, C. 

gave notice of appeal, but did not set it down. 
On Jan. 11 he sent a letter withdrawing his notice 
of appeal. On the next day the solicitor for the 
respondents Avrote to 0. saying that he had 
delivered briefs, & tliat unless C. would undertake 
to pay the respondents’ costs of the appeal the usual 
proceedings would be taken to enforce payment 
of them. C. did not answer this letter. The 
respondents then moved that the appeal might 
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bt! dismissed & that C. might be ordered to pay 
the costs of the appeal & of this application, & an 
order was made accordingly. — Charlton t>. 
Charlton (1881), 16 Ch. D. 273 ; 29 W. B. 406, 

C. A. 

3587. Necessity of previous 

demand.] — The costs of an application for the 
costs of an abandoned notice of appeal will not 
be allowed unless a previous demand for pa^^ent 
of them has been made & not complied with. — 
Griffin r. Allen (1879), 11 Oh. D. 913 ; 28 
W. R. 10. C. A. 

3588. Entering In general list — Appeal inter- 
locutory in form — Final in substance.}— An appe^ 
being considered interlocutory was set down in 
the special list, but when it came on the court 
held that though the appeal was interlocutory 
in form, & was one for which a twenty-one days’ 
notice of appeal was necessary, yet it was final 
in substance, & it must go into the general list. — 
Games r. Bonnor (1884), 54 Ij, J. Ch. 517, 520 ; 
33 W. R. 64, C. A. 

3589. Withdrawal of entry.] — The deft, in an 
action having given notice of appeal against an 
order, vTote to the pltf. saying that he proi>osed 
to withdraw his appeal, & asking for his consent 
to liis doing so. The pltf. at once consented to the 
withdrawal. Two days afterwards the deft, 
wrote to say that he was under misapprehension 
as to a maierial fact, & intended to go on with 
the appeal. No step was taken by either side to 
remove the appeal from the list of appeals, & 
both ijarties filed affidavits in support of their 
case : — : the deft, had no power to revoke 
his withdrawal of the appeal, the appeal could 
not be heard. — Watson v. Cave (No. 2) (1881), 
17 Ch, D. 23 ; 50 L. J. Ch. 501 ; 44 L. T. 117 ; 21) 
W. R. 768, C. A. 

3590. .] — Counsel for pltf. asked that an 

appeal, which had been set down by him, might be 
struck out of the li.st on payment of the deft.’s 
costs. The pltf. had given notice to the deft, of 
his intention to abandon his appeal, & had offered 
to pay the deft.’s costs ; but the officer of the 
court would not strike the api>eal out of the list 
witliout the leave of the court. It was submitted 
t hat an appellant had a right t o withdraw his appeal 
on pa>Ttnent of the respondent’s costs, & that he 
could aftewards give a fresh notice of appeal, if 
he could do so witliin the time limited by the rules 
for appealing. 

The court held that r. 8 of Ord. LVIII. prevented 
an appeal from being withdrawn without the leave 
of the court, & refused to give leave, unless they 
were satisfied as to the pltf.’s reasons for desiring 
to withdraw his appeal. 

Counsel for pltf. afterwards handed up to the 
court a written statement of the pltf.’s reasons. 

The court thereupon gave leave to withdraw 
the appeal, on jjayment of the respondent’s costs ; 
but they declined to express any opinion whether 
the pltf. could afterwards give a fresh notice of 
appeal.— Tod-IIeatley v. Barnard, [1890] W. N. 
130, C. A. 


3591. ,] — ^Where after an appeal has been 

lodged the appellant desires to abandon his appeal, 
the proper form of order is that the appeal be dis- 
missed with costs ; Sc the court will not allow an 
order to be drawn up in form that the appeal has 
been withdrawn, — Re Downing, Ex v. Marden 
( 1891), 8 Morr. 302 ; 65 L. T. 666, C. A. 

Appendix K., No. 67 a, 
1 early Supreme C<mrt Practice. 


Abandonment of appeal — Form.] — See Appendix 
K., No. 67 b, Yearly Supreme Court Practice. 

8592. Without reason shown.] — Where 

appellant had notified that he did not intend to 
proceed with his appeal, & asked that the appeal 
might be dismissed : — Held : that it would be 
wrong for the court to force on the appeal. There 
was no reason for preventing the appellant from 
abandoning an appeal which he probably thought 
would be useless, three judges already having 
decided against him. — ^Bosvile v, A.-G. (1887), 4 
T. L. R. 7, C. A. 

3593. Postponement of appeal — ^For sufficient 
reason.] — ^An application to postpone the hearing of 
an appeal whicn is in the general list, though made 
with the consent of all parties, will not bo granted 
as a matter of course. The court requires some 
sufficient reason for the postponement to be shown. 
The fact that negotiations with a view to settle- 
ment of the appeal are pending is such sufficient 
reason. — Bird v. Andrew (1887), 36 W. R. 1 ; 
4 T. L. B. 7, C. A. 

Pending service on further parties.] —>866 

R. S. C., Ord. LVIII., r. 2, p. 772, ante. 

On discovery of fresh evidence.]— aS'cc 

R. S. (\, Ord. LVIII., r. 4, p. 774, ante. 


O. Time for Appeal in Matter Not Being an 
Aciioy}. 

{a) Company Winding uj). 

R. S. C., Ord. LVIII., r. 9. The time for appealing from any 
onler or decision made or given m the matter of tl»e winding up 
of a company under the provisions of the Companies (Con- 
solidation) Act, 11)08, or anv Act amending the same, or any 
order or decision made in the matter oi an> bankruptcy, or in 
anv other matter not being an action, sliall be the same as tlie 
time limited for appeal from an lnterlocutor> order under 
Rule 15. 

See Companies, Vol. X., pp. 979, 980, Nos. 
6757-0759. 

3594. Compulsory windlng-up order — Whether 
treated as interlocutory.] — It would he convenient 
that appeals from compulsory winding-up orders 
should be treated as interlocutory & not as final 
appeals (Vaughan Wilt jams, L.J .). — Re Naval, 
Mhjtaby Sc Civil Service (’o-operative 
Society of South Africa, I..td., [1903J W. N. 
120, O. A. 

3595. Order as to reduction of capital — Whether 
treated as interlocutory.] — ^Appeal from a decision 
refusing to sanction a reduction of the capital of 
the company. The company applied that the 
appeal should be treated as interlocutory, & put 
in that list. The court made the order asked for. — 
Re Allsopp (Samuel) Sc Sonr, Ltd., [1903] 
W. N. 132, C. A. 


(h) BankrujAcy. 

See Bankruptcy Act, 1914 (c. 69), s. 108 ; Bank- 
ruptcy Rules, 1916, IT. 130, 134; Bankruptcy & 
Insolvency, Vol. IV., pp. 346, 629-631, Nos. 3242, 
4840-4866. 

3596. Application for discharge — Appeal from 
refusal to hear — Hearing by Court of Appeal.] — 

Upon an appeal bjr a bankrupt from the registrar’s 
refusal to hear his application for discharge, the 
Court of Appeal will, in a proper case, itself bear 
the application instead of remitting it to the 
registrar. — Re Solomons, [1904] 1 K. B. 100 ; 73 
L. J. K. B. 66 ; 89 L. T. 637 ; 62 W. R. 473 ; 10 
Mans. 369, 0. A. 

County courts — Appeals from.] — See Bank- 
ruptcy Act, 1914 (c. 69), 8. 108 (2) (a). 
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8697. Finality of Divisional Court 

doclslon.] — 1 think, as I have always said, that 
the appeal to this court (the Divisional Court) in 
bankruptcy is a Court of Apipeal from county 
courts, exercising a High Court jurisdiction, & the 
statute has said the decision given by this court is 
to be final unless this court or the Court of Appeal 
gives leave to appeal. Therefore I do not think 
it is right to have the estate wasted by further 
appeal in a matter where we both have no doubt 
& where we are affirming the judge in the court 
below. I say that expressly because I think if you 
ask the Court of Appeal for leave, you should tell 
them the reasons of this court for refusing it 
(Horridge, J.). — Ee Hoey, Ex p. IIoey (1918), 
88 L. J. K. B. 273 ; [1918-19] B. & C. R. 49, D. C. 

Deposit on appeal.] — See Bankruptcy &; In- 
solvency, Vol. IV., pp. 633-636, Nos. 4893-4909. 

Entry of appeal.]— Bankruptcy Rules, 1916, 
rr. 131, 132 ; Bankruptcy, Vol. IV., pp. 532, 633, 
575, Nos. 4885-4892, 6283. 

Notice of appeal & service.] — See Bankruptcy 
& Insolvency, Vol. IV., pp. 631, 632, Nos. 4807- 
4884. 

8598. Party affected not served — Appear- 

ance without service — Costs.] — An applicant ought 
to serve notice of appeal on all parties who will 
be affected by the order of the Court of Appeal, 
& if a party who would be so affected is not served 
he may appear without service & obtain his costs, 
& this rule applies though the appeal fails through 
irregularity & never comes on to be heard. — 
Re New Callao (1882), 22 Ch. D. 484 ; 52 L. J. Ch. 
283 ; 48 L. T. 251 ; 31 W. R. 185, C. A. 

8599, On Official Receiver — When requii’ed 

to appear.] — As a general rule, the official receiver, 
though served with a notice of appeal, ought not to 
appear on the hearing, unless there are special 
circumstances which he desires to bring before the 
court . — Re Dixon, Ex p, Dixon (1884), 13 Q. B. D. 
118 ; 53 L. J. Ch. 709 ; 50 L. T. 414 ; 32 W. R. 
837 ; 1 Morr. 98, C. A. 

3000. .] — The rule in future in 

this court will be, that, when there is an appeal 
against a receiving order, & notice is served, as it 
must be, within the time limited by the rules, on 
the petitioning creditor, notice shall in all cases, 
whether there has or has not been a stay of pro- 
ceedings, be given to the official receiver within the 
same time. ... We shall, of course, reserve to 
ourselves entirely the power given by r. 15 of 
Ord. LVIII. of extending the time for appealing 
under special circumstances. But the rule which 
we now say we shall require to be acted upon in 
future ought not, I think, to affect in any way the 
rule which we stated in Ex p. Dixon, No. 3599, 
ante, for the guidance of the official receiver, viz. 
that although he is served with notice of the appeal, 
he ought not to appear on the hearing unless there 
are material circumstances which he desires to 
bring before the court. If he can inform the court 
of something which he thinks it ought to know, 
then he is boxmd to be here (Lord Esher, M.R.). — 
Re Webber, Ex n. Webber (1889), 24 Q. B. D. 
313, 317 ; 69 L. J. Q. B. 681 ; 62 L. T. 485 ; 38 
W. R. 196 ; 6 T. L. R. 125 ; 6 Morr. 313, C. A. 

(c) Other Matters, 

8601. What orders included — Summons for 
wages by seaman under Merchant Shipping Act, 
1894 (c. 60), s. 164 — Order of Divisional Court 
affirming order of alderman of City of London.] — 

An order of a Divisional Court affirming an order 
of an alderman of the City of London made upon 
a summons for wagett taken out by a seaman 


under sect. 164 of the Merchant Shipping Act, 
1894, is a final order in a matter not being an 
action within the meaning of Ord. LVIII., r. 15, 
& no appeal can be brought to the Court of Appeal 
after the expiration of fourteen days from the 
decision of the Divisional Court. — ^Austin Fbiars 
S.S. Co. v. Strack, [1900] 2 K. B. 499 ; 75 L. J. 

K. B. 658 ; 94 L. T. 875 ; 70 J. P. 628 ; 22 T. L. R. 
701, C. A. 

3602. — — — Order of court of summary 

Jurisdiction — Whether appeal lies by special case.] 

— ^By sect. 33 (1) of the Summary Jurisdiction 
Act, 1879, any person aggrieved who desires to 
question an order or other proceeding of a court 
of summary jurisdiction, on the ground that it is 
erroneous in point of law, may apply to the court 
to state a special case setting forth the facts of 
the case & the grounds on which the proceeding 
is questioned. 

By sect. 164 of the Merchant Shipping Act, 
1894, a seaman may, as soon as any wages due to 
him, not exceeding fifty pounds, become payable, 
sue for the same before a court of summary juris- 
diction as therein described, & the order made by 
tlie court in the matter shall be final : — Held : 
notwithstanding the former enactment, no appeal 
by special case lies from an order made by a court 
of summary jurisdiction under the latter. — 
W1LI.H & Sons v. McSherry, [1914] 1 K. B. 616 ; 
83 L. J. K. B. 596 ; 110 L. T. 65 ; 78 J. P. 120 ; 12 
Asp. M. L. C. 420, D. 0. 

3603. Decision on opposition to application 

to register a trade mark — Under Patents, Designs 
& Trade Marks Act, 1883.] — An application to 
register a trade mark was opposed, but the court 
h(4d the opposition failed entirely 6c directed the 
registration. The order was passed & entered 
on Aug. 11, 1886. On Nov. 3 the opponents gave 
notice of motion by way of appeal. 

Counsel for respondent took the preliminary 
objection that this was not an action & accordingly, 
under Ord. LVIII., rr. 9 & 15, the time for appealing 
(except by special leave of the court) was twenty- 
one days [now fourtoen days] from the date when 
the order was signed & entered. The appeal was 
therefore too late. 

The appellants considered this was an important 
case, in which both sides were ready to argue the 
case on the merits, & the court could grant special 
leave now, & by so doing would relieve the 
appellants from the necessity of taking proceedings 
to rectify tlie register under sect. 90 of the Act of 
1883. 

The court then gave special leave upon the 
appellants undertaking not to take proceedings to 
rectify the register upon the ^ound of the mark 
being improperly on the register. — Re Arbenz* 
Application (1887), 35 Ch. D. 248, 257; 35 

W. R. 527, 528. 

3604. Order under Trustee Relief Act.] — 

The time within which an appeal must be brought 
from an order made under the Trustee Relief Act 
is twenty-one days [now fourteen days], — Re 
Baillie’s Trusts (1877), 4 Ch. D. 785; 46 

L. J. Ch. 330 ; 35 L. T. 917 ; 25 W. R. 310, C. A. 

Proceedings under Trustee Act, 1925, see R. S. C.,' 

Ord. LIVb., Part LXVII., ante, 

3605. Order under Vendor 6c Purchaser 

Act, 1874.] — The time within which an appeal 
can be brought from an order under the Vendor Sc 
Purchaser Act, 1874, s. 9, is twenty-one days. — 
Ee Blyth 6c Young (1880), 13 Ch. D. 416 ; 41 
L. T. 746 ; 28 W. R. 266, C. A. 

8606. .] — Upon an appeal coming on 

for hearing counsel for respondent took the pre- 
liminary objection that it was an appeal from an 
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Practice. 


1. — Appeals to Court of Appeal: Suh-sccL 2, 

O. (r), />., Q. ct- E. {a) db (6).] 

Older made upon a summons taken out under the 
Vendor & I^irchaser Act, 1874, which was a 
“ matter not being an action,” & had not been 
brought within the time limited for appeals in 
matters not being an action by Ord. LVIII., 
IT. 9 & 15. 

The court said that the question having been 
decided in 1880 in Re Blyth d: Young ^ No. 3605, 
ante, could not now be reopened ; & in dismissing 
the appeal said further that Re Blyth Young 

as rightly decided, & that the order now appealed 
from was not an order made in an action. — Re 
IliCKETTS AVENT’S CONTRACT, LISOOJ W. N. 
16, C. A. 

3607. .] — Trustees for sale under a 

settlement put up for sale by auction in lots 
Iciisehold property comprised in one lease (of 
wliich they were the assignees), subject to a con- 
dition that, in the event of the lots being sold to 
different purchasers (which happened) the sale of 
each lot should be carried out by means of an 
underlease to each purchaser for the residue of the 
original term, less the last day thereof, <fc at an 
.apportioned rent. Upon a summons by the 
vendors under the Vendor &; Piirchaser Act, 1874, 
the judge held that this was not a valid exercise 
of the trust for sale. At the request of the 
purchaser of two of the lots, the judge made an 
order for the rescission of the contract &; for the 
return of the deposit. 

The tioistees appealed. The purchaser took the 
preliminary objection that the appeal was out of 
time, citing Re Blyth d: Young, No. 3605, ante. 

The coui’t held that that case exactly applied, 
& on that ground they dismissed the appeal, 
without going into the merits. — Re WaUvER & 
Oakshott’s CV)NTRACT, [1902J W. N. 147 ; 37 

L. J. N. C. 388, C. A. 

Appeal from order on originating summons.] — 

iSce Action, Vol. I., p. 5, Nos. 12-16; Sau5 of 
Land, Vol. XL., p. 219, Nos. 1873-1876. 


3610. Unopposed application for grant of ad- 
ministration — Whether appeal lies from refusal.] — 

A person claiming to be a creditor of an intestate 
applied for letters of administration, having cited 
the next-of-kin, who did not appear. The judge 
refused the grant, holding that the applicant was 
not a creditor of the intestate. The applicant 
appealed : — Held : whether the application was 
contentious or non-contentious business, as to 
which the court gave no opinion, there was, under 
sect. 19 of the Judicature Act, 1873, an appeal 
from the judge’s decision to the Court of Appeal. — 
Re Clock (1890), 16 P. D. 132 ; 63 L. T. 636, 
C. A. 

3611. Refusal by Divisional Court of writ of 
habeas corpus.] — On March 11, O. B. was arrested 
in London & detained in custody. On April 10, 
O. B. apphed to a Divisional Court for a rule nisi 
for a writ of habeas corpus. The Divisional Court 
refused the rule. On April 13, O. B. applied to 
the Court of Appeal, who granted a rule nisi. — 
Ji. V. Secretary of State for Home Affairs, 
Ex p. O’Brien, [1923] 2 K. B. 361 ; 92 L. J. K. B. 
797 ; 129 L. T. 419 ; 87 J. P. 160 ; 39 T. L. IL 
487 ; 27 Cox, C. C. 433 ; sub nom. O’Brien v. 
Secretary of State for Home Affairs (No. 2), 
67 Sol. Jo. 553, C. A. ; subsequent proceedings, 
sub nom. Secretary of State for Home Affairs 
V. O’Brien, [1923] A. C. 603, H. L. 

See, generally. Crown Practice, Vol. XVI., 
pp. 255 et scq. 

R. Evidence hi the Court of A ppcal. 

(a) In General. 

R. S. C., Ord, LVIII., r. 11. When an.v que&tion of latt lb 
iuvohcd ill an appeal, the e\i(lcn(D taken in the Court below 
bearing on finch question shall, subject to any special order, be 
brought before the Court of Appeal as follows : 

(a) As to any evidence taken by aihda\it, by the production 

of printed copies of such of the atlhlavlts as have been 
printed, and oillce copies of such of them us have not 
been printed : 

(b) As to any evidence given orally, by the production of a 

copy of the Judge’s notes, or puch other materials as 
the Court may deem exjicdient. 


P. Bankruptcy Ajyjjcals from Couidy Courts. 

R. S. C., Ord. LVIII., r. 9A. Appeals from orders in bank- 
ruptcy made b> a County Court bhall be heard by a Divlhional 
Court of that Division of the High Court of which the Judge to 
whom bankruptcy bufiinoss is for the time being assigned is a 
IT ember. 

See Bankruptcy Act, 1914 (c. 59), s. 108 (2) (a). 

3608. To Divisional Court.] — Re Hoey, Ex p. 
Hoey, No. 3597, ante. 

3609. From incidental orders.] — Where 

the judge of the High Court for the time being 
exercising bankruptcy jurisdiction refuses to 
extend the time within wliich the official receiver 
should advertise a receiving order made in the 
county court & under appeal, an appeal from the 
judge’s decision ought to be brought before a 
Divisional Court constituted to hear appeals from 
orders of county courts in bankruptcy matters. — 
Re Dunhill, Ex p. Wii^ON, [1894] 2 Q. B. 654 ; 
64 L. J. Q. B. 64 ; 1 Mans. 244 ; 10 B. 351, D. C. 


Q. Appeal from Refusal of Ex parte Applications. 

R* S. C., Ord. LVIII., r. 10. Where an ex Tparte applicatio 
lias been refused by the Court below, an application for 
similar purpoHe may be made to the Court of Appeal ex vai\ 
within four days from the date of such refusal, or within sue 
enlarged time as a Judge of the Court below or of the Court c 
Appeal may allow. 

“ Within four days ’’—How reckoned.[— 

R. S. C., Ord. LXIV., rr. 2, 3, 12, Part LXXXV, 

post. 


3612. Duty to bring before court — Duty of 
appellant.] — It is the duty of an appellant to bring 
before the CouH of Appeal the whole of the evi- 
dence, oral as well as written, on which the order 
appealed from was founded, & if he does not do this 
his appeal ought to be dismissed. 

The Court of Appeal, however, has power, by 
way of indulgence, in a case where a note or oral 
evidence has been accidentally lost, to allow that 
evidence to be taken over again. 

An appellant will not be Slowed to raise in the 
Court of Appeal a point which he did not raise in 
the court, below, even though there is some 
evidence in support of it, if the nature of that 
evidence is suen that, by any possibility, the 
respondent might have been able to rebut it if 
the point had been raised originally. — Re Cow- 
burn, Ex p. Firth (1882), 19 Ch. D. 419 ; 61 
L. J. Ch. 473 ; 46 L. T. 120 ; 30 W. R. 529, C. A. 

3613. .] — Re McConnell, Saunders 

V. McConnell, No. 3047, post. 

3614. ,]— Ellington v. Clark, Bun- 

nett & Co., No. 3Q23, post. 

3615. .]— Bailey v. Thurston & Co., 

Ltd. (No. 1) No. 3d2if post. 

8616, .] — Lewis v. Cory, No. 3626, 

post. 

8617. Admissibility — Evidence Improperly re- 
ceived In court below.]— Upon a proceeding which, 
though interlocutory in form, finally decides the 
rights of the parties, evidence on information & 
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belief is not admissible, & the party against whom 
it is adduced is not bound to contradict it ; but 
if in the court below he deals with the evidence as 
atotissible, he may be precluded from objecting 
to it before the Court of Appeal. — Gilbert v. 
Endean (1878), 9 Ch. D. 259 ; 39 L. T. 401 ; 27 
W. R. 262, O. A. 

3Bl8. .] — Where matter has been 

improperly received in evidence in the court below, 
even when no objection has been there raised, it 
is the duty of the Coui*t of Appeal to reject it & 
to decide the case on legal evidence. — Jackkr v. 
International Cable Co., Ltd. (1888), 6 T. L. R. 
13, C. A. 

3019 . Evidence In a previous trial.] — 

new trial having been ordered, the evidence given 
at the first trial is inadmissible. . . , Counsel for 
appellants sought to rely upon some finding of the 
judge in the first trial of the action. . . . lie is not 
entitled to do that. This action was sent for a now 
trial, & the second trial superseded the first, & any 
finding in the first action was got rid of when the 
action was sent for a new trial (Swinfen Eady, 
M.R.). — Roe v. Naylor (R. A.), Ltd. (1918), 
87 L. J. K. B. 958, 960 ; 119 I.. T. 359, C. A. 

Fresh evidence.]-— Nee Sect. 1, sub-sect. 2, 

L. (b)f ante. 

(b) Nature of Nvidcncc, 

Affidavits — Printing.] — See U. S. (\, Ord. 

XXXVI., r. 30, p. 552, anfc; Part LXXXVH.,posf. 

Interlocutory appeals.] — See note to Ord. 

LVIll., r. 11, Yearly Supreme Court Practice. 

3020. Voluminous evidence consisting en- 

tirely of affidavits.] — On an ex parte application 
for directions in a pending appeal, where the 
evidence was very voluminous & consisted entirely 
of written affidavits : — Held : notwithstanding 
Ord. LVlII., r. 11, it would not be necessary to have 
additional office copies of the affidavits taken for 
production to the members of the court, but 
the office copies of their own affidavits usually 
taken by the solicitors on each side & the ordinary 
copies supplied by them to the solicitors on the 
other side would, with the assistance of the briefs 
of the junior counsel in the case, be sufficient, — 
Crawford v, Hornsea 8team Brick & Tile 
Co., Ltd. (1876), 24 W. R. 422. 

Originals produced.] — See Evidence, Vol. 

XXII., p. 566, No. 6168. 

Fresh evidence.] — See Sect. 1, sub-sect. 2, L. (5), 
ante* 

3621. Judge’s notes — Duty of judge.] — It has 

been the tradition of judges in a coiut of first 
instance during a long course of time to take such 
notes as they deem necessary to enable the case 
to be laid properly & sufficiently before the higher 
court. To break that tradition would be a serious 
inroad on the rights of suitors who desire their 
cases to be reheard before the higher tribunal. 
Without such assistance the Court of Appeal & 
the suitors would be placed at a disadvantage. I 
desire to reaffirm the duty of the judges of first 
instance to conform with this tradition & practice 
(Lord Hanworth, M.R.). — ^Practicb Note 
(1932), Times f May 27. 

3022. When bespoken.] — Judges’ notes for 

use in the Court of Appeal should be bespoken 
when the appeal is set down. — ^Practice Note, 
[1922] W. N. 100, C. A. 

Application for.] — See note to Ord. LYIII., 

r. 11, Yearly Supreme Court Practice. 

3028. Necessity for production of.] — When 

oral evidence taken in the court below has to be 
considered on appeal, it is the duty of the 


appellant to apply to one of the judges of the 
Court of Appeal through his clerk b) ask the judge 
before whom the evidence was taken to send to 
the Court of Appeal a copy of the judge’s notes, & 
if this is not done the appeal will be ordered to 
stand over at the expense of the appellant. 

The Court of Appeal will not allow a shorthand 
note of evidence taken by a clerk of one of the 
solicitors in the action to bo referred to. — 
Ellington v. Clark, Bunnett & C'o. (1888), 38 
Ch. B. 332 ; 57 L. J. Ch. 958 ; 58 L. T. 818 ; 36 
W. R. 873 ; 5 IL P. C. 319, C. A. 

3624. .] — Appeal by the defts. from 

a verdict & judgment entered for the pltf. at trial 
of the action before Puillimore, J., & a common 
jury. The appeal having been opened, counsel 
rofeiTod to tlie evidence of a witness & was about 
to read from the shoithand notes, when 

(’OLLINS, M.B., said he preferred to use the 
judge’s not('s taken at the trial. The notes, 
however, were not included in the copies of 
material documents that the solicitor had supplied, 
as required by Ord. LVITT., r. 8, to each of the 
members of the court, & unless they could be 
l^roduced the appeal must stand over. 

Counsel for the appellant informed the court 
that he was instructed by the appellant’s solicitor 
that be bad written for copies to Phtllimore, J.’s 
<‘lerk, enclosing a certificate of counsel that the 
appeal would come on for hearing some ten days 
previously, & he had received no intimation that 
copies could not be supplied to their lordships. 
I’robably the deday was due to the fact that the 
learned judge was now on circuit. The solicitor 
having done all that was in liis power to do to 
conform with the order of the court, he hoped the 
case might be proceeded with. 

There is a ^\>wing tendency to bring on appeals 
without furnishing the court with copies of the 
judge’s notes. It is an evil jiractice which is 
growing, & must be stopped. There has been 
plenty of time to apply for & make sure that the 
copies were to band, I shall therefore adjourn 
the case, & all the costs thrown away by the 
adjournment must be paid by the defts.’ solicitor 
personally (Collins, M.R.). 

(Later in the morning, the missing copies having 
been found on the judge’s table, Collins, M.R., 
said the copies had been found & the appeal would 
be restored to its place in the list, & proceeded with 
that day subject to the case then being argued 
being tinislied.) — Bailey v. Thurston &; Co., 
Ltd. (No. 1) (1902), 47 Sol. Jo. 69, C. A. 

3625. .] — In the course of the opening 

of this appeal it appeared that no copies of the 
judge’s notes had been furnished to the members 
of the court. 

The court declined to proceed with the hearing 
of the appeal. Their lordships said that some time 
ago they had informed the public, & particularly 
solicitors, that they would not allow an appeal to 
proceed unless & until the judge’s notes were forth- 
coming. It was useless for them to lay down a 
rule miless they adhered to it. This appeal 
would therefore stand over until the judge’s notes 
were produced, & it would then come on for hear- 
ing after any appeal which had already come into 
the daily cause list. The costs thrown away by 
the omission to supply the judge’s notes would be 
paid by the appellant’s solicitors. — Lewis v* 
Cory, [1906] W. N. 95, C. A. 

3626. Private memoranda.] — Where 

judge’s notes of evidence are mere private memo- 
randa, & are not taken in pursuance of any law 
or practice requiring them ; — Held : it woidd be 
improper to have them before a Court of Appeal. — 
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Sect, 1. — Appeals to Court of Appeal: Sub-sect, 2, 
B, (h) & (c) <fe S.] 

Baudains V, Jersey Banking Co. (Liquidators) 
Fx p, Baudains (1888), 13 App. Cas. 832, P. C. 

8627. Sufficiency of — With counsel’s notes.l 

— The rule is now well settled that the costs of 
shorthand write^r’s notes of evidence will not bo 
allowed on taxation unless a direction to that 
effect has been inserted in the order ; for which 
special application must be made at the hearing 
& such a direction will only be inserted in 
exceptional cases, the judge’s notes, supplemented 
by those of counsel, being in general a sufficient 
record of the evidence. — De La Warr (Earl) v. 
Miles (1881), 19 Ch. 1). 80 ; 15 L. T. 424 ; 30 
W. R. 35, C. A. 

3628. .] — After an order of the 

Appeal Court has been passed & entered, the court 
will not direct the costs of the transcripts of 
shorthand notes of the evidence in the court below 
& of the judgments in the case in the House of 
Lords used on the hearing of the appeal to be 
allowed. To do so would be to alter a final order 
of the court, which will only be done where, 
thi‘ough a slip, the order does not express the 
intention of the court at the time when the order 
was made. An application for that purpose 
should be made at the hearing of the case, or 
immediately after judgment is given. • 

Semble : except in extreme cases, the costs of 
shorthand notes of the evidence will not be 
allowed. The judges’ notes, coupled with the 
notes of counsel, ought generally to be sufficient. — 
Glasier V, Rolls (1889), 59 L. J. Ch. 63 ; 62 
L. T. 305 ; 38 W. R. 113, C. A. 

3629. -- -- .] — In an ordinary case, 

in the absence of special directions, the practice 
is not to allow tlie costs of the shorthand-writer’s 
notes of the evidence taken at the trial of an action 
before a judge & jury, but only of the Judge’s 
summing up. 

The shorthand- writer’s notes of the evidence 
are usually of great length, 6c the costs would 
be enormously increased if they were to be allowed. 

. , . Generally the Court ot Appeal does not 
require them because it has the judge’s own notes 
of the evidence, & counsel ought not to want them 
because the notes taken by themseIvt^s should be 
sufficient (Lindley, L.J.). — Filling v. Joint 
Stock Institute, Ltd. (1895), 73 L. T. 570, C. A. 

3630. No note taken.]— It is the duty of a 

county court judge sitting in bankruptcy to take 
a note of the oral evidence given before him, but 
where such judge has neglected his duty to take 
a note, the court will not readily decline to enter- 
tain an appeal from his decision on the ground of 
the absence of evidence, if a note of the pro- 
ceedings, which should be verified by affidavit, 
can be obtained from other sources. — Re Sharp, 
Ex p. Sharp (1893), 10 Morr. 114, D. C. 

3631. Shorthand transcript.] — The costs of short- 
hand notes of evidence in the court below are not 
to be allowed as a matter of coimje upon an appeal, 
but only where a case is made for such allowance. — 
lU Duchess of Westminster Silver Lead Ore 
Co. (1878), 10 Ch. D. 307 ; 40 L. T. 300 ; 27 
W. R. 539, C. A. 

3682. .] — De La Warr (Earl) v. Miles, 

No. 3627, ante, 

3633. .] — Tliis was an interpleader issue, & 

on the appeal being called on the appellant’s 
solicitor had not applied for the judge’s notes of 
the evidence, but there were three copies of the 
shorthand notes taken at the trial provided for 
the use of the judges. The court dismissed the 


I appeal, & the Master of the Bolls added that as at 
I present advised the court thought that three copies 
of lengthy shorthand notes were totally un- 
necessary ; the judge’s notes were alone necessary, 
& the neglect to bespeak them, & the supplying 
instead thereof three copies of the shorthand notes, 
where the question at issue turned upon five or 
six questions & answers in the evidence, was 
perfectly scandalous, & it would be an imposition 
if the solicitor could charge his client with the 
costs of the shorthand notes. Unless, therefore, 
the solicitor undertook not to charge his client with 
the costs of them, the court, acting imder Ord. 
LXV., r. 11, of the Rules of Court, 1883, would 
order the solicitor to appear on Monday next to 
show cause why such costs should not be dis- 
allowed as between solicitor &> client. Counsel 
for appellant explained that the shorthand notes 
had been taken by the other side & a number of 
copies were lithographed & some of the copies 
supplied to his client. Those were the copies on 
the appeal, & the costs of them had been very 
small. However, his client would give the 
required imdertaking. — Rymill v, Neal (1886), 2 
T. L. R. 879, 880, 0. A. 

3684. .] — Glasier v. Rolls, No. 3628, 

ante, 

3635. .] — Pilling v. Joint Stock Insti- 

tute. Ltd., No. 3629, ante. 

3636. .] — The appeal in this case having 

been allowed with costs, we have to consider 
whether costs of the shorthand writer’s transcript 
of the evidence shall be allowed, & what certificate 
we ought to give under sect. 29 (6) of the Patents 
Act, 1883, relating to particulars of objections. 

As regards the shorthand transcript of the 
evidence, it was taken &; referred to day by day 
in the court below, & three copies of it were 
really necessary to enable the court to follow the 
arguments. The costs incurred by the appellants 
in obtaining not only those copies, but also such 
other copies as were reasonably required for the 
purposes of their appeal, ought therefore to be 
allowed them (LiNDi.Ey, M.R.). — Oabtner Keix- 
NER Alkali Co. ?». Commercial Development 
Corpn., [1899] 1 Ch. 803, 805 ; 68 L. J. Ch. 402 ; 
80 L. T. 476 ; 47 W. R. 534 ; 43 Sol. Jo. 436, C. A. 

3637. .]— Bailey v. Thurston & Co., Ltd. 

(No. 1), No. 3624, ante. 

3638. Arrangement at trial.] — Counsel 

applied that the costs of the shorthand notes of 
the evidence in this case might be allowed. The 
shorthand notes of the judgment would be allowed 
as a matter of course. He understood the practice 
to be that where the evidence had been gone into 
in this court, as it had to be in this case, with 
reference to questions of fact, the costs of the 
shorthand notes were allowed. 

No, you cannot say so by any means. There 
are cases where it has been allowed, but these cases 
are very rare, & I think the rule of the court may 
be better expressed by saying that we only do it 
in very, very special cases indeed. If there is a 
reason, the parties ought to be reasonable & come 
to an arrangement themselves (Rigby, L.J.). — 
Goldberg & Son, Ltd. v. IjIVErpool Corpn. 
1900), 82 L. T. 362, 368, 369, C. A. 

8639, .] — ^Where at the trial of an 

action the parties a^oed in the court below, with 
the consent of the judge, that a shorthand note 
should be taken in the place of notes by the judge, 
in that case there could be no objection to the 
Court of Appeal being referred to the shorthand 
notes alone. But their lordships wished it to 
be distinctly understood, that, where the judge 
had himself taken a note of the evidence, the 
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parties were not at liberty, upon an appeal, to 
agree to use shorthand notes alone, & to deprive 
the court of the advantage of seeing the notes of 
the judge himself. — ^Y orkshire Laundries, Ltd. 
V. P1CKI.E8, [1901] W. N. 28. 

3040. .] — ^Where the parties agree at 

the trial that a shorthand note shall be taken, &> 
thereupon intimate that agreement to the presiding 
judge, so that he is thereby relieved from taking a 
note, as the shorthand note, by consent, is to be 
the record of what took place for the guidance of 
the Court of Appeal, the cost of such note to the 
successful party will be allowed on taxation. — 
Hebert v. Royal Society of Medicine (1911), 
56 Sol. Jo. 107. 

3641. Judge’s notes incomplete.] — On the 

hearing of an appeal, the judge’s note may by 
special order bo supplemented on vital points by 
a transcript of a shorthand-writer’s note, but the 
whole of the shorthand-writer’s note ought not 
to be referred to . — Jic Sphange, Ex p. Official 
llECEivER (1898), 77 L. T. 808 ; 4 Mans. 335, 
1). C. 

3642. Judge’s notes ambiguous.] — Upon 

the hearing of an appeal from the Divisional Court, 
which had reversed the judgment of a county 
court judge, the court made some important 
observations upon the question whether the 
accuracy of the report of the judgment of the 
county court judge, supplied by him to the court, 
can be impeached, 

A. L. Smith, L.J., said that when a county 
court judge supplied a note of his judgment 
to the Di visioned Court for the use of that court 
or of the Court of Appeal, it was not open to either 
party to impeach the accuracy of the note of his 
judgment so supplied, & to show by affidavit or 
by shorthand notes or otherwise what the judge 
did or did not say in his judgment. That 
which a county court judge had certified as his 
judgment was conclusive upon the matter. There- 
fore they did not think it right, as the county 
coiut judge had certified what his judgrnent was, 
to allow the shorthand notes of the judgment 
to be read, though they had been admitted in the 
Divisional Court. They would therefore decide 
the case upon the judgment certified by the county 
court judge. Collins, L.J., concurred. Bomer, 
L.J., entirely agreed with what had been said, 
but he desired to add this possible qualification, 
that if the judgment certified by the county court 
judge was ambiguous in any part, then in his 
opinion, the court might avail itself of extraneous 
means to explain the ambiguity. — Huddleston 
V, Furness Ry. Co. (1899), 43 Sol. Jo. 295 ; 15 
T. L. R. 238, C. A. 

3643. Solicitor’s clerk’s note.] — Ellington 

V, Clark, Bunnett & Co., No. 3623, ante. 

3644. Summing up.] — Pilling v. Joint 

Stock Institute, Ltd., No. 3629, ante. 

3645. .] — There is no hard & fast 

rule that the court cannot, or will never, grant such 
an application as this for the costs of the short- 
hand-writer’s notes of the judge’s summing up 
at the trial. But persons who make such an 
application may consider that it will not be granted 
except in exceptional cases (Lord Esher, M.B.). — 
Andrews v. Mockford, [1896] 1 Q. B. 372, 386, n. ; 
65 L. J. Q. B. 302 ; 73 L. T. 730, C. A. 

3646* .]— The shorthand notes of the 

summing up in a jury case are invariably allowed 
without any special ffirection of the court. — 
Walley V. Great Central Ry. Co. (1905), 
Yearly Supreme Court Practice. 

3647. Notes of judfi^ent.] — ^A decision on the 
construction of a will ifvas reversed on appeal, 

P.p.~-20 


but the coui*t, on the ground that it was not 
furnished with any information as to the reasons 
given by the judge for his decision, refused to 
make any order as to the costs of the appeal. 

It is not right that the Court of Appeal should 
be called upon to reverse the decision of a judge 
vdthout having any information as to the reasons 
given by him for that decision. In the present 
case Mr. Justice Pearson may have given reasons, 
which, if brought before us, would have led us to a 
conclusion opposite to that at which we have 
arrived. There is, however, no general order or 
rule of practice making it imperative on an 
appellant to furnish the Court of Appeal with the 
reasons given in the court below, & we cannot 
therefore refuse to hear the appeal. (His lordship 
then gave his reasons for holding that the income 
of the £3,000 was intended to rim from the 
testator’s death.) The decision appealed from 
must therefore bo reversed, but as the proper 
ma^rials for enabling us to come to a correct 
decision have not been laid before us, we make no 
order as to the costs of the appeal (Fry, L.J.). 
Re McConnell, Saunders v. McConnell (1885), 
29 Ch. D. 76, 77 ; 52 L. T. 80 ; 33 W. R. 359, 
C. A. 

3648. — I — .] — The costs of a shorthand writer’s 
notes of a judgment appealed from are included in 
the costs of the appeal without any special order 
of the court. — Re De Falbe, Ward v. Taylor, 
[1901] 1 Ch. 523 ; 70 L. J. Ch. 280, C. A. 

3649. Notes of assessors’ reasons — Admiralty 
appeal.] — Where in a coUision action the nautical 
assessors sitting in the Admiralty Division reduce 
their reasons into writing, parties appealing from 
the decision are not entitled to see these reasons 
or have copies of them for the purposes of the 
appeal. — The Banshee (1887), 56 L. T. 725 ; 0 
Asp. M. L. C. 130, C. A. 

3650. Patent appeal.] — Where a trial takes 

place before a judge, assisted by an assessor, & 
the assesst)r has given his opinion to the judge, 
upon an appeal from the decision of the judge the 
Court of Appeal has power to consider the opinion 
given by the assessor, & the reasons, if any, stated 
by him for that opinion. — Hattersley & Sons, 
Ltd. V. Hodgson (George), lyru. (1905), 21 
T. L. R. 178 ; 22 R. F. C. 229, 240, C. A. 


(c) Printing Evidence. 

R. S. C., Ord. LVIII., r. 12. Where evidence has not been 
printed in the Court below, tlic Court below or a Judge thereof, 
or the Court of Appeal or a Judge thereof, may order the whole 
or any part thereof to be printed for the purpose of the appeal. 
Any party printing evidence for the purpose of an appeal 
without such order shall bear the costs thereof, unless the Court 
of Appeal or a J udge thereof shall otherwise order. 

3651. Costs of printing.] — ^Where the vivA 
voce evidence is voluminous, & the parties cannot 
properly argue the appeal without referring to all 
parts of it, the court will allow the costs of printing 
it. — ^Bigsby V. Dickinson (1876), 4 Ch. D. 24 ; 46 
L. J. Ch. 280 ; 35 L. T. 679 ; 25 W. R. 89, C. A. 


S. Questions as to Ruling, etc., of Judge in Court 
Below. 

R. S. C., Ord. LVllL, r. 13. If, upon the hearing of an appeal, 
a question arise as to the ruling or direction of the Judge to a 
jury or assessors, the Court shall have regard to verified notes 
or other evidence, and to such other materials as the Court may 
deem expedient. 

Assessors.] — See Admiralty, Vol. I., p. 201, 
Nos. 1196-1202 ; Evidence, Vol. XXII., p. 36, 
Nos. 116-118. 
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T. <£: U. (a) cfc (6).] 

T. Interlocutory Order not Appealed from. 

R. S. C., Ord. LVllL, r. 14. No Interlocutory order or rule 
from wbich there has been no appeal shall operate so as to 
bar or prejudice the Court of Appeal from giving such decision 
upon the appeal as may be just. 

3652, Object ot rule.] — The object of this 
[Ord. LVIII., r. 14] was to prevent parties being 
prejudiced by their having omitted to appeal 
from an interlocutory order. The whole thing 
was to be open on the merits before the Court of 
Appeal. We have held in several cases that, till 
an appeal is brought, there is nothing pending 
in the Court of Appeal (Meixish, L.J.). — Sugden 
V. St. Leonards (Lord) (1876), 1 P. D. 154, 209 ; 
34 L. T. 369 ; 24 W. B. 479, C. A. 

8653, .]— That rule [Ord. LVIII., r. 14] 

was only intended to prevent the right of appeal 
from being interfered with by the existence of an 
interlocutory order which incidentally involved a 
decision of the point (Jessel, M.R.). 

It was never intended that an interlocutory 
order, which amounts to a finding or verdict, should 
be open to appeal after the twenty-one days [now 
fourteen days J because the time for appeal from the 
final order founded on it has not expired (James, 
L.J.),--White V. Witt (1877), 5 Ch. D. 589, 590 ; 
46 L. J. Ch. 560 ; 37 L. T. 110 ; 25 W. B. 435, 
C. A. 

U. Time for Brmging Appeals. 

(a) In General. 

R. S. C., Ord. LVllL, r. 16. Subject and without prejudice 
to the powers of tiio Court of Appeal under Order LXIV., Rule 7, 
no appeal to tlic Court of Appeal from any interlocutory order, 
or from any order, whether final or interlocutory, In any matter 
not being an action, shall be brought alter the expiration of 
fourteen days, and no other appeal shall be brought after the 
expiration of nix weeks, unless the Court or a Judge, at the time 
of making the order or at any subsequent time, or the Court 
of Appeal shall enlarge the time. The said respective i)eriod8 
shall be calculated, in the case of an appeal from an order in 
chambers, from the time when such order was pronounced, or 
when the appellant first had notice thereof, and in all other cases, 
from the time at which the judgment or order is signed, entered, 
or otherT^ise perfected, or, In the case of the refusal of an applica- 
tion, from the date of such refusal. Such deposit or other 
seemrity for the costs to be occasioned by any appeal shall be 
made or given as may be directed under special circumstances 
by the Court of Appeal. 


Ord. LVIII., r. 15, applies an analogy to such 
cases. Therefore, as a general rule, an applica- 
tion to rehear before a judge in court an order 
made by the judge in chambers should be mi^e 
within [fourteen days] from the time at which 
the order is signed, entered, or otherwise perfected. 

Where the judge has, on rehearing in Court, 
refused to discharge or vary the order, such refusal 
is the subject of an appeal & the whole matter may 
be decided on such appeal. — Dickson v, Harrison 
(1878), 9 Ch. D. 243 ; 47 L. J. Ch. 761 ; 38 L. T. 
794, C. A. 

8655. .] — ^Where a motion was made to 

discharge an order made in chambers more than 
twenty-one days [see, now, r. 15, supra} after such 
order had been pronounced, the court held that 
the motion was made too late, & refused it with 
costs. — Re Hardwidge (1884), 52 L. T. 40. 

3556 , .] — In an administration action, by 

next-of-kin against administratrix, the conduct 
of which had been given to a creditor, an order was 
made on the application of the administratrix 
by the judge personally in chambers, directing 
the taxation of the costs of the pltf., the deft., &; 
the creditor, & the application of the funds in 
court in payment of a debt, & then pro ianto of the 
costs when taxed, priority being given to the costs 
of the deft. Liberty was also given to any of 
the parties to apply in chambers as to the getting 
in of an outstanding asset, & generally : — Held : 
that this was an interlocutory order, & that a 
notice of motion in court to vary it, given after 
the expiration of twenty-one days [see, now, 
r. 15, supra] was too late. — Re Lewis, Lewis v. 
Williams (1886), 31 Ch. D. 623 ; 54 L. T. 198 ; 34 
W. R. 420, C. A. 

3657. .] — A motion to discharge or vary a 

final order made in chambers must bo brought 
within twenty-one days [see, now, r. 15, supra]. 
Where a party moved to discharge a final order 
made in chambers after the expiration of twenty- 
one days, & the judge refused to hear it because 
it was too late, queere, whether the motion was 
made within the Judicature Act, 1873, s. 50, so 
as to give the party a right to appeal. — Re Giles, 
Real & Personal Advance Co. v. Michell (1890), 
43 Ch. D. 391 ; 59 L. J. Ch. 226 ; 62 L. T. 375 ; 38 
W. R. 273, C. A. 

- From when time runs.] — See Nos. 3661- 


See, also, Part LXXXV., post. 

Interlocutory or final order — What amounts to.] 
— See Action, Vol. I., p. 6, Nos. 8, 12 ; Admiralty, 
Vol. I., pp. 231-235, Nos. 1570 et seq. ; 
Dependencies & Dominions, Vol. XVII., pp. 499, 
500, Nos. 632-640 ; Execution, Vol. XJ^III., 
p. 115, No. 1102 ; Judgments & Orders, Vol. 
XXX., pp. 128-140, Nos. 61-165. See, also. 
Part LXXVI., Sect. 10, ante. 

“ Matter not being an action '' — Merchant 
Shipping Act, 1894 (c. 60), s. 164 — Order under.] — 
See Shipping & Navigation, Vol. XLI., p. 244, 
No. 847. 

Stamp Act, 1870 (c. 97) — Decision on case 
stated under.]— Revenue, Vol. XXXIX., 
p. 264, No. 478. 

-.] — See, also. Action, Vol. I., pp. 5, Nos. 1 

et seq. 

Originating summons — Order made on.] — See 
Action, Vol. I., p. 5, Nos. 12-16 ; Sale of Land, 
Vol. XL., p. 219, Nos. 1873-1876. 

3654. Order In chambers.] — ^Although no time 
is limited by the Judicature Act or the rules of 
court, within which an application should be made 
rehear before the judge in couit an order made 
by the judge in chambers, yet the principle of 


.] — See, also. Part LXV., Sect. 2, sub-sect. 
12, & Part LXXI., Sect. 15, sub-sect. 2, ante. 

Bankruptcy appeals.] — See Bankruptcy, Vol. 
IV., pp. 336, 529-531, Nos. 3152, 3153, 4840- 
4888. 

3658. When appeal “ brought.*'] — ^At the trial 
of an action on June 23, 1884, judgment of non- 
suit was given. The judgment was entered on 
July 2, 1884. Pltfs. served a notice of appeal on 
June 22, 1885 ; the appeal was not entered till 
July 4, 1885 : — Held : the appeal was “ brought 
when the notice of appeal was served on deft., &, 
as this was done within a year from the pro- 
nouncing of the judgment, the appeal was in 
time. — Christopher v. Cboll (1886), 16 Q. B. D. 
66 ; 55 L. J. Q. B. 78 ; 63 L. T. 666 ; 35 W. R. 
134, C. A. 

.] — Bui see Bankruptcy, Vol. IV., pp. 
630, 631, 675, Nos. 4867, 4870, 6283. 

3659* Informal notice of appeal.] — ^The mere 
communication by an unsuccessful party to his 
opponent of his intention to appeal is not sufficient 
notice of appeal ; nor, in the absence of otl^er i^ecial 
circumstances, is it ground for an extension of 
time for appealing. 

A respondent who, after the time for appealing 
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ha49 expired, knowingly allows his opponent to 
incur expense in preparing for the app^, without 
warning him of his intention to object to the 
^peal being heard, may be deprived of his costs. — 
Be Blyth & Young (1880), 13 Ch. D. 416 : 41 

L. T. 746 ; 28 W. R. 266, C. A. 

8660. Objection that appeal out of time.]— It is 
not right to give^ effect to the preliminary objection 
that the appeal is out of time, as the point was not 
taken when the application was made to the 
Court of App^l for leave to adduce further evi- 
dence, & a point of that sore ought to be taken at 
the earliest possible moment (Lord Sterndale, 

M. R.).— The Ottokar, [1921] W. N. 266, 0. A. 

^ (6) From When Time Runs* 

3661. “ Signed entered or otherwise perfected.*’] 

— The time for bringing an appeal to the Court of 
Appeal from a judgment in an action is six weeks 
from the^ date when it is perfected by being sealed, 
& not six weeks from the date when it is pro- 
nounced. — Thameh Conservators v, Kent & 
A.-G, (1916), 69 Sol. Jo. 612, C. A. 

8662. Case stated.] — The board took pro- 

ceedings against the deft, to recover a sum of 
money for private improvement expenses. The 
court of quarter sessions held the deft, liable, but 
a case was stated for the opinion of the Court of 
Queen’s Bench, which quashed the conviction. 
The judgment was given on March 31, but it was 
said that the formal order with the proper stamp 
affixed was not drawn up by the officer of the 
court until April 8. On April 23 the board gave 
notice of appeal, but the master refused to enter it, 
on the groimd that the twenty-one days mentioned 
in Ord. LVIII., r. 15, had expired, although it was 
contended that the order had not been “ signed, 
entered, or otherwise perfected ” until April 8. 
The board thereupon applied to the Court of Appeal 
for a direction to the master to set down the appeal, 
or for special leave to appeal. The court granted 
leave to appeal. 

We understand from the officers of the court 
that the practice is to enter the order in the Crown 
Office Book on the day it is given in court, & we 
think that the time for appealing runs from that 
day. This appeal is, therefore, out of time ; but 
as the profession & the court itself, until we con- 
sulted the master this morning, were in ignorance 
of the practice on the point at the Crown Office, 
we ought to give leave to set down this appeal. 
The costs of this motion will be costs in the appeal 
(Brett, M.R.). — Higher Bebinqton Local 
Board v, Lightbound (1885), 29 Sol. Jo. 500, 
0. A. 

8668. Refusal of application.] — One great object 
in framing the rules as to appeals was to limit 
appellants as to time, in order that there might 
be no umecessary delay. When an interlocutory 
application is maido it may be wholly or partially 
successful, or be wholly refused. If it is refused 
the applicant knows the fact from the time when 
it is disposed of by the judge, & the time allowed 
for an appeal runs from that time. If it is granted, 
but in a form not satisfactory to the applicant, 
it is only reasonable that he should know the 
precise terms of the order before he determines 
whether he will appeal. In that case, therefore, 
the time for appeahng does not begin to run till 
the order has Deen drawn up. Within which 
rule does the present case fall ? A number of dis- 
tinct things were asked for, two of them were 
granted, the rest were refused, for the order is 
silent about them. The appellant does not com- 
plain of anything that is found in the order, but 


contends that the other things ought to have been 
granted. That, in my opinion, is an appeal from 
a refusal to make an order. The case is not 
reasonably distinguishable from Trail v. Jackeon^ 
No. 3671, poet, a decision of the Court of Appeal, 
& one from which, were the matter open, I should 
see no reason for dissenting (Jbssbl, M.R.). — 
Berdan v. Birmingham Small Arms & Metal 
Co. (1877), 7 Ch. D. 24 ; 47 L. J. Ch. 96 ; 37 
L. T. 588 ; 26 W. R. 89, C. A. 

3664. .] — The time for appealing from the 

dismissal of a suit at the hearing dates from the 
time of pronouncing the judgment ; the word 
“ application ” in Ord. LVIll., r. 16, being applic- 
able to the hearing of a suit as well as to an mter- 
locutory proceeding. 

Where a suit in Chancery was brought to an 
issue on replication filed & heard imder the old 
practice, it was held that the appeal must be 
regulated by the new practice, & the bill having 
been dismissed, the time for appealing was cal- 
culated from the pronouncing of the decree. 

The mere fact that an appellant has misconstrued 
one of the rules, & by reason of such mistake has 
omitted to bring his appeal in time, is not a 
sufficient ground for enlarging the time for appeal. 
— International Financial Society v. City of 
Moscow Gas Co., City of Moscow Gas Co. v. 
International Financial Society (1877), 7 
Ch. D. 241 ; 47 L. J. Ch. 258 ; 37 L. T. 736 ; 26 
W. R. 272, C. A. 

3665 . ,] — X testator directed that his debts 

should be paid by his executors thereinafter 
named, & in case his personal estate should be 
insulficient, he charged his real estate with the 
deficiency ; & he appointed two persons his 

executors. Both the executors renounced pro- 
bate, & an administrator with the will annexed 
was appointed ; — Held : on summons taken out 
under the Vendor & Purchaser Act, 1874, that 
the administrator with the wUl annexed had no 
power to sell the real estate, either under the terms 
of the will or by virtue of the 22 & 23 Viet. c. 35, 
s. 16. 

When an order refusing an application contains 
a declaration or expression of opinion of the judge 
as to the rights of the parties, it is not a mere 
refusal of the application so aa to oblige an appeal 
to be brought within twenty-one days from the 
date of the refusal under Ord. LVIII., r. 15. — 
Re Clay & Tetley (1880), 16 Ch. D. 3 ; 50 
L. J. Ch. 164 ; 43 L. T. 402 ; 29 W. R. 5, C. A. 

3666. .] — The mere fact that appellants’ 

solicitors misconstrued the rule, & by reason of 
such mistake omitted to bring their appeal in 
time, was not a sufficient ground for enlarging the 
time for appeal. 

The decision in International Financial Society 
V. City of Moscow Gas Co., No. 3664, ante, showed 
that there was included in the words “ refusal of 
an application ” in Ord. LVIII., r. 15, the dis- 
missal of an action. From the time that case was 
decided the rule has remained unaltered. I have 
no wish to alter the practice even if I could do 
so. Counsel for appellants has asked for indul- 
gence, but the case above referred to, & Re Colee ^ 
Ravenshear, No. 3688, post, which dealt with all 
the authorities, make it quite clear that a mere 
mistake is not a sufficient ground for extending 
the time for appealing (Pollock, M.R.), — 
Selwyn (A. H.), LfTD, V. Baker, [1924] W. N. 
196, 0. A. 

8667. Order for costs.] — ^When an inter- 

locutory motion is refused, & the court at the same 
time makes an order as to the costs of the motion, 
this addition does not enlarge the time for appeal- 
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inj?, which still begins to run from the time of the 
refusal of the order, & not from the time of its 
being perfected by entry. 

I think <hat the rule has purposely made the 
distinction between the granting & the refusing 
of an application. When an application is 
granted, the exact terms of the order may be very 
material, & therefore the party who desires to 
appeal is to have twenty-one days for doing so 
from the time when he Imows what the terms of 
the order are. But, when an application is refused, 
the party who desires to appeal is the one who has 
made the application, & whose duty it would be 
to draw up the order, &, if he were to liave twenty- 
one days to appeal from the time of entering the 
order, he might delay the matter indefinitely. In 
my opimon it makes no difference that after an 
application is refused an order is made as to the 
costs ; if it did, the distinction between granting & 
refusing an application would be practically 
abolished (Meixish, L.J.).— Swindell v. Birming- 
ham Syndicate, Birmingham Syi?dicate v. 
Swindell (1870), 3 Ch. D. 127, 133 ; 45 L. J. Oh. 
/66 ; 35 L. T. Ill ; 24 W. K. 911 ; 3 Char. Pr. 
Cas. 304, 310, C. A. 

3668. .] — Where an application to a 

judge is refused, 4c the judge adds special directions 
as to the payment of the costs, that is a refusal 
of the application within the meaning of Ord. 
LVIll., r. 15, & the time for appeal runs from the 
date of the refusal, not from the drawing up of the 
order . — Be Smith, Hooper v. Smith (1884), 20 
Ch. D. 014 ; 53 L, J. Ch. 1149 ; 33 W. B. 18, C. A. 

3669. .] — A preliminary objection has 

been taken that this api)eal is out of time. That 
objection is founded on the rule that, where there 
is a refusal of an application, the time within which 
an appeal must be brought runs from the date of 
the refusal, & not from the time when the order 
was drawn up. Even where there is a refusal 
of the application, & the court gives si>ecial 
directions as to the costs, or orders that the person 
who makes the application unnecessarily shall pay 
the costs, the time within which the decision is 
to be appealed against runs from the refusal of the 
order. I think that, on the authorities before us, 
that rule applies where part of the application is 
refused, & that part is either severed by the order 

application, or is distinctly severable 
without hearing the arguments on appeal. But 
in this case we cannot decide what was separate 
or severable before we have heard the appeal, &, as 
the respondents had notice within the proper time 
after the order was made that there would be an 
appeal when the order was drawn up, I think we 
ought, if the objection would otherwise prevail, 
to give leave to serve the notice of appeal after the 
time. I am of opinion that the principle does not 
apply. I think it must bo confined to cases where 
the application is clearly severable without entering 
mto the question of appeal. Berdan v. Birming- 
ham Sr^ll Arms Metal Co., No. 3663, ante, is a 
case which is perhaps the most like this ; but there 
the applicant for particulars did specify in detail 
how he wished the particulars amended, or on 
what matters he wanted further particiilars, & 
as regards one claim, which was to have particulars 
of a large number of the profits which were said 
^ have been made, no order was made at aU. 
Ihere yas a di^inct refusal of that part of the 
nSSr ^ therefore it was severable in the 

order which was 
made. Assummg that the rule always applies 


in the case of any appeal against a refusal to give 
relief, I do not see how we can say that the rule 
is applicable to this case. Here, no doubt, there 
was an application for liberty to unseal all the 
documents scheduled, & the court made an order 
refusing a general right to unseal, but entering 
into the question as to certain portions sealed up. 
Would that be severable on the summons because 
the summons was for the unsealing of all the docu- 
ments, or such of them as the court should direct 
to be unsealed ? That, I think, merely meant ; 
“ If our contention does not apply to all these 
documents, at any rate there are some as to which 
our contention is rightly made, & wo ask for 
liberty to unseal these.” Wo should certainly 
have had to hear the appeal opened before we could 
have determined whether this objection was to 
prevail, even if we had taken a different view from 
that which I have expressed ; but, in my opinion, 
this objection does not apply to an order like the 
one appealed from, made on a summons like this 
(Cotton, L.J.). — Jones v. Andrews (1888), 58 
L. T. 601, 002, C. A. 

3670. .] — This was an appeal from 

Kay, j. (43 Ch. D. 52). E. had applied to his 
solicitor, R., to obtain him £2,100 on mortgage of 
a certain property. K. failed to do this, but 
obtained £1,200 on first mortgage, & himself 
advanced £900 on second mortgage. E. having 
obtained the common order to tax, R. carried in 
several bills, one of which was a bill including all 
the business as to both mortgages. The taxing 
master allowed £12 for negotiating the first stage, 
but disallowed £2 3s. 8d. the excess of the items 
for negotiation above the £12, & disallowed the 
following items as to the second mortgage, viz. ; 
13«. 4d. instructions; £3 15s. drawing; £1 5s. 
fair copy ; £2 10s. engrossing ; 6s. 8d. stamping ; 
& 10s. for a schedule relating thereto. R. carried 
in four objections to the taxation, the first of which 
was to the disallowance of the above-mentioned 
items, the other related to different bills. Kay, J., 
on Aug. 5, allowed the first objection so far as 
related to the £2 3s. 8d., but disallowed the rest 
of it, & referred it back to the taxing master to 
state his answers to objections two, thiee, & four. 
On Jan. 13, 1890, R. gave notice of appeal, asking 
that the order might be reversed so far as it dis- 
allowed part of objection number one. This 
notice was served within twenty-one days after the 
order of Aug. 5 had been passed & entered. E. 
took the preliminary objection that the appeal 
was out of time. 

The court said that the case was covered by 
authority {Trail v. Jackson, No. 3671, post; 
Berdan v. BirmmgJutm , etc., Co., No. 3663, ante). 

If the case had been one where the items to which 
the appeal related were so connected with other 
matters that they could not be dealt with 
separately, the case would be different ; but here 
was a refusal to allow a distinct objection, the 
time must run from the pronouncing the order. 
The appeal therefore was out of time. — Be 
Roberts, [1890] W. N. 23. 

3671. Part of application.] — ^Where several 

claims are joined in one application, & some of the 
claims are allowed & some refused, an appeal from 
the refusal must be brought within twenty-one 
days from the date of the refusal, not from the 
date of perfecting the order. — Trail v, Jackson 
(1876), 4 Ch. D. 7 ; 46 L. J. Ch. 16 ; 26 W. R. 36, 

C. A. 

8672. .] — ^Berdan v. Birmingham 

Small Arms & Metal Co., No. 3663, ante. 

3673 , ,] — petitioner applied for 

payment out of court of the whole of a fund, his 
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title to one moiety of which was not disputed. The 
com^ below ordered payment to him of one moiety 
only : — Held : that an appeal from this order was 
not an appeal from the refusal of an application, 
&; that the time for appealing did not begin to run 
till the order was drawn up. — Be Micheli.’b 
Tbusts (1878), 9 Ch. D. 6 ; 48 L. J. Ch. 50 ; 38 
L. T. 462 ; 26 W. R. 762, C. A. 

8674. .1 — Jones r. Andrews, No. 

3669, ante . 

8676. .]~Be Roberts, No. 3070, 

ante , 

8676. .] — A judgment or order of the 

court refusing part of the relief sought by the 
pltf., & granting other part of such relief, is not 
“ the refusal of an application ” within the mean- 
ing of Ord. LVIII., r. 15, so as to cause the time 
of appealing therefrom to run from the date when 
the judgment or order was made. — Siiet.fer v, 
City op London Electric Lighting Co., Meux’s 
Brewery Co. v. City op liONDON Electric 
Lighting Co., [1895] 1 Ch. 287, 288 ; 64 L. J. Ch. 
216 ; 72 L. T. 34 ; 43 \V. R. 238 ; 11 T. Tv. R. 137 ; 
12 R. 112, C. A. 

8677. Objection to taxation.] — Be Roberts, 

No. 3670, ante , 

8678. Amendment of pleading.] — Deft. 

served pltf. with notice of an original motion in 
the Court of Appeal asking that, notwithstanding 
that the time limited by Ord. LVIII., r. 15, had 
expired deft, might be at liberty to give notice 
of appeal from the refusal of h^ave to amend the 
statement of defence : — Held : when at the trial 
of an action an appUcation for leave to amend the 
pleadings is refused, the refusal forma part of the 
judgrnent, & it is unnecessary tvO appeal separately 
from it ; but on an appeal from the judgment the 
Court of Appeal has power, if it thinks fit, txi give 
leave to amend. It is contrary to the practice 
to insert in the judgment as drawn up any mention 
of the refusal of leave to amend. — Laird v. Briggs 
(1881), 16 Ch. D. 663 ; 44 L. T. 361, C. A. 

8679. Disallowance of claim in adminis- 

tration.] — Where a creditor has brought in a 
claim in answer tD advertisements for creditors 
issued under a judgment for administration, & 
that claim is disallowed, such disallowance is a 
refusal within the meaning of Ord. LVIII., r. 15, 
& an appeal can be brought from it without any 
order being drawn up. — Be Clagett, Fordham v, 
Clagett (1882), 20 Ch. D. 134 ; 51 L. ,T. Ch. 461 ; 
46 L. T. 70 ; 30 W. R. 374, C. A. 

8680. Order in chambers.] — A motion to a 
judge in court under the Judicature Act, 1873, 
s. 50, to discharge an order made by him in 
chambers may be made at any time within Iwenty- 
one days from the drawing up of the order unless 
the order is simply a refusal of an application, in 
which case the twenty-one days must be reckoned 
from the refusal. 

The pltf., who had bought property at an 
auction, & paid a deposit to the auctioneers, 
brought an action against the vendors & tlie 
auctioneers to have the contract rescinded, the 
deposit repaid with interest, the costs of the action 
paid, & for damages. The statement of claim 
alleged that all, or nearly all, of the biddings 
previous to that of the pltf. were fictitious, & were 
either biddings by the vendors or their agents, or 
were announced by the auctioneer without any 
bidding having in fact been made . The au ctioneers 
applied for liberty to pay the deposit into court, 
& to have the action dismissed against them on 
such payment being made. The Master of the 
Rolls made an order that, the vendors imdertaking 
to pay the auctioneers their costs of the action 


without prejudice to how they should ultimately 
be borne, &; to pay any interest & damages to which 
the pltf. might be held entitled, & the auctioneers 
undertaking, in the event of the vendors not carry- 
ing out their undertaking, to pay to the pltf. 
interest on the deposit up to the time of payment 
into court, & the costs of the action up to & 
including that application in the event of the court 
holding the pltf. entitled to such interest & costs, 
the auctioneers should be at liberty to pay the 
deposit into court, & that all further proceedings 
against them should be stayed : — Held : on 
appeal, that the order must be discharged, the 
auctioneers not having submitted to give the pltf. 
all the relief which he could in any event be entitled 
to against them ; for that if the allegations in the 
statement of claim were established, the pltf. 
would bo entitled to have judgment against them 
for the deposit with interest, & to have an order for 
costs of the action against all the defts. — H eatley 
V. Newton (1881), 19 Ch. D. 326 ; 51 L. J. Ch. 225 ; 
45 L. T. 455 ; .30 W. R. 72, C. A. 

3681. .] — A motion on behalf of the official 

receiver & liquidator of a company for an order 
that an order made in chambers by the registrar 
in the companies winding up, dated April 4, 1906, 
might be discharged or varied. Notice of motion 
was given on May 7, 1906, Sc it came on for hearing 
on May 15, 1906. Respondent took the pre- 
liminary objection that the motion was out of 
time as, by analogy to Ord. I^VIII., r. 15, the time 
within which a motion might be brought to dis- 
charge the order was limited to fourteen days, the 
lieriod to bo calculated under that rule, in the case 
of an appeal from an order in chambers, from the 
time when such order was pronounced or when 
appellant first had notice of it : — Held : Heatley v. 
Newton, No. 3680, ante, did not apply, as the words 
of Ord. IjVIII., r. 15, had been altered since that 
decision, Sc that now the period should be cal- 
culated, iu the case of an appeal from an order 
in chambers, from the time when such order was 
pronounced, or when appellant first had notice 
thereof.— Harry (J. H.) &Co., Ltd. (1906), 121 
L.T. Jo. 63. 

(r) Extension of Time, 

3682. Application for.] — After the expiration 
of the time limited for bringing an appeal, special 
leave to appeal will not be given upon an ex parte 
application. 

Respondents may have some good ground of 
objection, Sc they ought not to be put, in the first 
instance, to the expense of preparing for the 
hearing of the appeal. You must serve notice of 
motion asking for leave to appeal (James, L.J.). — 
Be Lawrence, Evennett v, Lawrence (1876), 
4 Ch. D. 139 ; 46 L. J. Ch. 119 ; 25 W. R. 107, C. A. 

3683. Detailed affidavit in support of.] — 

The court ought not to fetter its discretion as to 
extending the time for appealing by laying any 
strict definition on the point, but will always 
exercise its discretion for the purpose of doing 
justice. On an application for an extension of 
time on the ground of a solicitor’s negligence, the 
affidavits in support ought to be so detailed as to let 
the court see the nature of the mistake & the cir- 
cumstances under which it arose (Bowen, L.J.). — 
Weldon v, De Bathe (1887), 3 T. L. R. 348, 445, 
C. A. 

By non-party.] — See Bankruptcy, Vol. 
IV., p. I8I, No. 1680 ; Companies, Vol. X., 
p. 981, No. 6776. 

3684. Grounds for — Mistake.] — International 
Financial Society v. City op Moscow Gas Co. , 
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City op Moscow Gas Co. v. International 
Financial Society, No. 3664, ante, 

3685* .] — The shareholders in a com- 

pany passed an extraordinary resolution to wind 
up the company voluntarily, but the resolution 
was void, the majority of the members who voted 
not being entitle to vote. A creditor filed a 
petition in the Chancery Court of the Duchy of 
l^ancaster for a supervision order or for a com- 
pulsory winding-up order, & as the court of the 
petitioner were ignorant of the fact that the 
resolution was invalid, a supervision order was 
made. Five months afterwards the petitioner 
discovered the invalidity of the resolution, & then 
moved before the Vice-ChanceUor that the super- 
vision order might be discharged, & a compulsory 
winding-up order made. This motion having 
been r^sed by the Vice-Chancellor on the ground 
of want of jurisdiction to rehear the petition, the 
petitioner appealed from the refusal of the motion, 
& also applied to the Court of Appeal for leave to 
appeal against the original order notwithstanding 
the lapse of time. The application for leave to 
appeal was opposed by the executors of a previous 
member who had transferred their testator’s 
shares to escape liability less than twelve months 
before the presenting of the original petition, but 
more than twelve months before the case came 
before the Court of Appeal on the ^ound that if 
an order was now made on the original petition 
they would be made liable under sect. 38 of the 
Companies Act, 1862 : — Held : leave to appeal, 
notwithstanding the lapse of time, ought to be 
given, the mistake as to the validity of the resolu- 
tion forming a special groxmd for the application, 
& the respondents having no equity to resist it. 

The power of the court to enlarge the time of 
appealing to this Court of Appeal is given entirely 
by Ord. LVIII., r. 16. ... I know of no rule other 
than this, that the court has power to give the 
special leave [to appeal after time expired], & 
exercising its judicial discretion is bound to give 
the specif leave, if justice requires that that leave 
should be given (Brett, M.R,). — Re Manchester 
Economic Building Society (1883), 24 Ch. D. 
488 ; 63 L. J, Ch. 116 ; 49 L. T. 793 ; 32 W. K. 
326, C. A. 

8685. .] — Weldon v, De Bathe, 

No. 3083, ante. 

3687. ,] — Judgment in the action was 

delivered on March 19, & the judge granted stay 
of execution on the terms of the money being 
brought into court. The money was not paid into 
court & defts. gave notice of appeal on the last 
available day, & it was not set down in time, the 
reason given being that there had been some 
discussion between the town & country solicitors, 
<& that the period during which the appeal had to 
be set down was interrupted by certain holidays. 
The application for extension of time was refused. 

I should be sorry to hold that there is any 
hard & fast rule that the court cannot grant an 
extension of time apart from some conduct in 
the other party conducing to the mistake. Any 
such rule as that has been modified by later cases 
(Collins, M.R.). — Illingworth v. Melbourne 
Parish Council (1902), 18 T. L. K. 776 ; 46 Sol. 
Jo. 684, C. A. 

3688. ,] — ^Where, through a mistake 

of counsel as to the effect of Ord. LVIII., r. 16, 
an appeal was not brought until after the expira- 
Uon of the time thereby allowed for . 

Held : there was no sufficient ground for granting 


special leave to api>eal under the before-mentioned 
rule . — Re Coles k Bavenshbar, [1907] 1 K, B. 1 ; 
76 L. J. K. B. 27 ; 96 L. T. 760 ; 23 T. L. B. 82, 
C. A. 

8689. .] — Where a litigation has been 

adjudicated upon, the successful litigant has, upon 
the termination of the time allowed for appealmg, 
a vested interest in his order of which he ought 
not, in the absence of special circumstances, to be 
deprived. The mere fact that the litigant’s legal 
advisers thought that he could not appeal was not 
a special circumstance justifying a departure from 
the rule (Buckley, L.J.). — Nicholson v. Piper 
(1907), 24 T. L. B. 16 ; 61 Sol. Jo. 823, C. A. 

3690. .] — An application for an 

extension of time for appealing, on the ground of 
mistaken advice given by counsel, was granted. 

Assuming that this notice of appeal was too 
late, in my opinion this is a case for the exercise 
of the discretion conferred upon the court by 
Ord. LXIV., r. 7. The language of that rule 
differs from the language of Ord. LVIII., r. 16, 
upon which alone Re Coles & Ravenshear, No. 3688, 
ante^ was decided (Cozens-Hardy, M.B.). — 
Baker v. Faber, [1908] W. N. 9, C. A. 

3691. .] — Judgment having been 

entered for defts. at tlie trial of the action with 
a jury, counsel who had appeared at the trial for 

Itf. was instructed to draw a notice of appeal, 
ut owing to his illness the notice was not ready 
before the time for appealing had expired ; — 
Held: upon an application under Ord. LXIV., 
r. 7, there was sufficient ground for extending the 
time for appealing. 

I see no reason to doubt that the decision in 
Baker v. Fahery No. 3090, oniey was perfectly 
correct. This case comes under Ord. LXIV., r. 7, 
& not under Ord. LVIII., r. 16, under which Re 
Coles & Ravensheary No. 3688, antSy was decided 
(Cozens-Hardy, M.R.). — Bumboia) v, London 
C’ounty Council & Scott (1909), 100 L. T. 269 ; 
63 Sol. Jo. 227, C. A. 

3692. .] — The words “ refusal of an 

application ” include an action in the Chancery 
Division, & the time for appeal runs from tlie date 
when the order was pronounced in court. 

The decision in International Financial Society v. 
City of Moscow Gas Co., No. 3664, antCy shows that 
there is included in the words “ refusal of an 
application,” the dismissal of an action (Pol- 
lock, M.R.). — Selwyn (A. H.), Ltd. v. Baker, 
[1924] W. N. 195, C. A. 

3693. Failure to take client’s instructions.] 

— The Court of Appeal extended the time for 
appealing where applicant’s solicitor, on finding 
that his client’s union was not prepared to take 
her case beyond the Divisional Court, had omitted 
to take his client’s instructions as to appealing. 
Scrutton & Atkin, L.JJ., stated that the 
** vested ” interest argument no longer carried the 
same weight as formerly, & that the time for 
appealing was now constantly extended in cases 
where twenty years ago it would not have been. — 
Wood v, Manchester Corpn. (1923), Yearly 
Supreme Court Practice. 

8694 . Wrong declslon.]--^The Court of 

Appeal will only grant an extension of time for 
appealing under very special circumstances. 

In an action against several defts. the pltf. 
obtained judgment. Some of the defts. submitted 
to the judgment, but others appealed to the Court 
of Appeal, & from thence to the House of Lords, 
who decided that the pltf.’s claim was barred 
by the Statute of Limitations, 1832 (c. 27), s. 1. 
The defts. who had not appealed had in the 
meantime paid the sums claimed from them 
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costs ; but after the decision of the House of 
Lords some of these defts. applied to the court 
for leave to appeal from the judgment of the 
court of first instance, notwithstanding that the 
time for appealing had expired. It appeared 
that after the time for appealing had expired, 
certain transactions had taken place by which 
the rights of the pltf. & third parties were affected : 
—Held : having regard to what had taken place 
since the final judgment, it would be unjust & 
unreasonable to give an extension of time for 
appealing. — Esdailb v. Payne (1889), 40 Ch. D. 
520 ; 68 L. J. Ch. 266 ; 69 L. T. 910 ; 37 W. R. 
809 ; 6 T. L. R. 204, C. A. ; on appeal, svh nom, 
I^NE V. Esdaile, [1891] A. C. 210, U. L. 

3695. — ; .] — It is clear on the authorities 

that the circumstances that other judges have 
subsequently expressed views upon a question of 
law at variance with the decision sought to be 
appealed from is not in itself a ground for granting 
an extension of time. The discretion given to the 
court by Ord. LVIII., r. 16, ought to be exercised 
on the principles stated in He Manchester Economic 
Building Society, No.^3085, ante, & leave ought not 
to be granted except upon very special grounds 
(Collins, M.R.). — Be Bradshaw, Bradshaw v. 
Bradshaw, [1906] W. N. 80 ; 60 Sol. Jo. 439, 
C. A. 

3696. .] — In Dec. 1915, an order was 

made by Neville, J., rectifying the Register of 
Trade Marks by removing the respondents* trade 
mark therefrom. No appeal from that order was 
entered by the respondents within the time 
limited for appeal. In May, 1918, the Court of 
Appeal in another case took a different view of 
the construction of the Trade Marks Act, 1906, & 
overruled the decision of Neville, J., in the 
respondents* case. The respondents applied under 
R. S. C., Ord. LVIII., r. 16, for an order enlarging 
the time for appealing from the order of Neville, 
J. : — Held : the court had power to enlarge the 
time for appealing, if it were just under all the 
circumstances, but the present applicants had 
shown no sufficient ground for making the order, 
& their application must therefore be refused. 
The fact that in a subsequent case the Court of 
Appefd had taken a different view of the con- 
struction of an Act of Parliament from that 
taken by the judge in a previous case was not 
necessarily a ground for enlarging the time for 
appealing from his decision. 

For the purposes of an application under Ord. 
LVIII., r. 16, there is no distinction in meaning 
between granting special leave to appeal under 
the rule as it origmally stood & enlarging the 
time for appeal under the rule in its present form 
(SwiNFBN Eady, M.R.). 

In In re Manchester Economic Building Society, 
No. 3685, ante, the language used by Brett, M.R., 
in stating what the rule should be is almost in 
identical terms with what counsel contended the 
practice should be under the rule as it now stands. 
His contention was this : that there is a judicial 
discretion in the court to enlarge the time, & that 
the question to which the court ought to address 
iteelf is this, & this only : Is it just to extend the 
time for appeal ? Brett, M.B., in that case put 
it in this way. He said : “ I know of no rule other 
than this, that the court has power to give the 
special leave, &; exercising its judicial discretion is 
bound to mve the special leave, if justice requires 
that that leave should bo given.** For this pur- 
pose I see no distinction between granting special 
leave to appeal enlarging the time for app^ing. 
That rule is equally applicable to both. In my 
opinion the court has power to enlarge the time for 


appealing if it is just tliat, under the circumstances, 
an order enlarging the time should be made 
(SwiNPBN Eady, M.R.). — Bs Wigfull (J.) & 
Sons’ Trade Marks, [1919] 1 Ch. 62 ; 88 L. J. Ch. 
30 ; 120 L. T. 78 ; 36 R. P. C. 263 ; sub nom. 
Ex p. Wigfull (J.) & Sons, Ltd., 35 T. L. R. 26 ; 
svh nom. Re Trade Mark No. 39,769 ; 63 Sol. 
Jo. 114, C. A. 

.I—See, also. Admiralty, Vol. I., p. 232, 

Nos. 1680-1682 ; Bankruptcy, Vol. IV., pp. 630, 
531, Nos. 4862-4866 ; County Courts, Vol. 
XIII., p. 636, Nos. 877, 878. 

3697. Non-appearance of appellant.] — Sernble: 
where an appeal has been dismissed through the 
non-appearance of appellant, the court has no 
jurisdiction, on a subsequent application by 
appellant, to enlarge the time for appealing. — 
Be Lamb (1889), 23 Q. B. D. 477 ; 68 L. J. Q. B. 
450; 61L. T. 374; 37 W. R. 666 ; 6 T. L. R. 619, 
C. A. 

Liquidator of company — Time to consult 
creditors.] — See Companies, Vol. X., p. 909, 
No. 6212. 

3698. Appeal from refusal.] — No appeal lies to 
the House of Lords from a refusal of the Court 
of Appeal to grant special leave to appeal from a 
judgment of the High Court in a case where the 
time limited (by Ord. LVIII., r. 16) for appealing 
has expired. — Lane v. Esdaiije, [1891] A. C. 210 ; 
64 L. T. 666 ; 40 W. R. 65 ; sub nom, Payne v, 
Esdaile, 60 L. J. Ch. 644, H. L. 

(d) Appeal from Order on Further Consideration 
and Summons to Vary, 

R. S. C., Ord. LVIII., r. 15A. The time for appealing against 
an order made on the further consideration of a cause, and on 
tl)e hearing of a summons to vary the certificate on which such 
order is made, shall be the same as the time for appealing against 
the order on further consideration. 

3699. Application of rule.] — ^Where an order on 
an interlocutory application & an order on further 
consideration are made at the same time & are 
included in one order, an appeal from the order on 
the interlocutory application must nevertheless 
be brought within twenty-one days, although such 
order in effect determines the issue in the cause. — 
Cummins v, Herron (1877), 4 Ch. D. 787 ; 46 
L. J. Ch. 423 ; 36 L. T. 41 ; 25 W. R. 326, C. A. 

3700. .]— Goods seized in execution were 

claimed by the trustees of a settlement made by 
the debtor. A decree was made in an interpleader 
suit directing an inquiry whether the settlement 
was a valid settlement of the goods, & who were 
entitled to them. The chief clerk certified that 
the settlement was invalid, & the judgment creditor 
entitled. By an order made on further considera- 
tion & on adjourned summons to vary the certi- 
ficate, the court declared the settlement valid, 
&; ordered the certificate to be varied accordingly, 
& directed the proceeds of the goods to be paid 
to the trustees : — Held : that the substantial 
part of this order was an order to vary the certi- 
ficate, which was an interlocutory order, & that 
an appeal brought after twenty-one days was too 
late. — ^White v. Witt (1877), 5 Ch. D. 689 ; 46 
L. J. Ch. 660; 37 L. T. 110; 25 W. R. 435, 
C. A. 

3701. .] — ^A cause came on for further con- 
sideration & on summons to vary the chief clerk’s 
certificate. An order dismissing the summons & 
an order on further consideration were drawn up 
separately, bearing the some date. About four 
months afterwards a party gave notice of append 
against both orders, & the objection was ue^en 
that the appeal from the dismis^ of the summons 
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was out of time : — Held : that the two orders 
were in substance one order, & that the appeal 
ought to be allowed to proceed. — ^M arsland v. 
Hole (1888), 40 Ch. D. 110 ; 69 L. T. 693 ; 37 
W. R. 81, C. A. 

3702. Motion to vary report of referee.] — 

The action was commenced in 1903, claiming an 
account of the dealings & transactions by the deft, 
as manager on behalf of the pltfs. of the business 
of an engineering company. The account was 
directed to be taken before an official referee, who 
in due time lodged his report. The further con- 
sideration of the action & a motion by the deft, 
to vary the report of the official referee were heard 
before Kekewich, J., in May, 1907, & by an order 
of May 7, 1907, the motion to vary was dismissed. 
The deft, appealed, «fe the appeal was set down on 
Aug. 1, 1907. On the appeal coming on, the court 
allowed the objection & dismissed the appeal. 
Their lordships were of opinion that r. 15a of 
Ord. LVIII. must be construed strictly, & that it 
did not apply to a motion to vary a report. — 
Saunders Davies v, Baitxie, [1907] W. N. 237, 
C. A. 

3703. Construction of rule.]—SAT7NDERS Davip:s 
i\ lUiLLiE, No. 3702, ante. 


F. Security for Costs. 

{a) Jn General, 

See R. S. C., Ord. LVIII., r. 15, p. 802, ante. 

3704. Application for security — Time for.] — 
After the costs incident to an appeal have been 
actually incurred by respondent, & the time is 
fixed for the hearing of the appeal, it is too late 
to apply for an order that appellant shall give* 
security for costs.^ — Grant v. Ranque Franco- 
Egyptienne (1870), 1 C, P. D. 143 ; 34 L. T. 470 ; 
24 W. R. 339, C. A. 

3705. .] — An application for security 

for tlie costs of an appeal will be refused, unless 
it is made promptly, before costs of the appeal 
have been already incurred. — Saltash (vORPn. v. 
Goodman (1880), 43 L. T. 404, C. A. 

3706. .]—Re Indian, Kingston & 

Sandhurst Mining Co., No. 3720, post. 

3707. .] — Notice of appeal from dis- 

missal of an action was served by the pltf. on 
March 1 . On J une 5 a deft, gave notice of motion 
for security for costs, supporting it by an affidavit 
that on June 1 writs of fi. fa. for costs payable tc) 
him by the appellant had been issued to which the 
sheriff returned nulla bona ; but the affidavit 
did not state that the applicant had not up to 
that time any reasonable evidence of the 
appellant’s insolvency. The appellant’s briefs had 
been delivered & the fees paid on May 22, & on 
June 10, when the application was heard, the 
appeal was only two out of the paper : — Held : 
although there was such evidence of insolvency 
that an order for security would have been made 
if applied for in due time, the application must 
be refused as having been made too late, when the 
appellant had incurred all the costs of the appeal, 
though it might even then have been granted if 
the applicant had shown that until the return 
of nulla bona he had no reasonable evidence of the 
appellant’s insolvency. — Pooley’s Trustee v, 
Whetham (1886), as reported in 33 Ch. D. 76, 

O. A. 

3708. “— •] — Order for security for costs 

made although the appeal was in that day’s paper 


for hearing, there having been no delay in making 
the application except a slight delay which was 
attributable to the appellant. 

It is the duty of a respondent who applies for 
security for costs to be prompt in his application, 
that the appellant may not go on incurring expenses 
which in the event of his being order^ to give 
security for costs & being unable to find it will be 
wholly thrown away (Cotton, L.J.). — Ellis v. 
Stewart (1887), 36 Ch. D. 469 ; 67 L. T. 30, C. A. 

3709, .] — Notice of appeal from an 

interlocutory order was served on Feb. 8. On 
Feb, 10 the respondent gave notice of motion for 
security for costs. The appeal motion & the 
motion for security came into the paper on the 
1 6th. Poverty was sufficiently established, & 
it was also sworn to & not denied that the person 
really promoting the appeal was a person of 
substance : — Held : security ought to be given. 

As a general rule the court will not order security 
for costs if the application comes on when the 
appeal is in the paper or very nearly in the paper, 
it being considered unreasonable to order it when 
the application is delayed until the expenses of 
the appeal have been incurred. That distinguishes 
the case from Pooley's Trustee v. Wheihami No. 
3707, ante . In that case the notice of the applica- 
tion was given very late, here within two days 
from the notice of appeal. Applicants, therefore, 
have been very prompt. We have also this 
additional circumstance : it is sworn to & not denied 
that appellant is not the party really prosecuting 
the appeal, & that the person really promoting it 
is a person of substance well able to pay costs 
(Cotton, J.(.J .). — Re Clough, Bradford Com- 
mercial Banking Co. v. Cure (1887), 35 Cli. D. 7; 
,56 L. J. Ch. 338 ; 56 I.. T. 104 ; 35 W. R. 353 ; 
2 T. L. R. 75, C. A. 

3710, .] — In this case counsel applied 

on behalf of the deft, for security for the costs 
of the appeal. He stated that notice of appeal 
had been given by the pltf. to the deft, on 
Aug. 3, & on Aug. 7, before the appeal had 
been set down, the deft, gave notice of the present 
application. The pltf. liad never set down the 
appeal, & therefore the court had no cognisance 
of it, but the deft, now asked that he should have 
the costs of this application, which he had been 
obliged to make. 

The Lord Chancellor : I do not see how you 
can ask for the costs of a useless application. 
There is no appeal, & therefore there is no need 
for security for the costs of it. 

Counsel contended that it was necessary to give 
notice of this application as soon as the deft, had 
notice that the pltf. intended to appeal. 

The Ijord Chancellor ; You were too soon ; you 
should have waited till the appeal was set down. 

The court refused the application'. — Morgan r. 
Hardisty (1889), 6 T. L. R. 1, C. A. 

3711, Notice of motion — Service without 

leave.] — Notice of motion by a respondent that 
appellant may be directed to give security for the 
costs of an appeal may be served without leave. — 
Grills v. Dillon (1876), 2 Ch. D. 325 ; 45 1.. J. Ch. 
432 ; 34 L. T. 781 ; 24 W. R. 481 ; 3 Char. Pr. 
Cas. 459, C. A. 

8712. Liability for security clear.] — An 

appellant who is clearly liable to give security for 
costs ought to offer security without an applica- 
tion to the court, & the offer, if reasonable, ought 
to be accepted ; & in the case of an application 
to the court, the court in dealing with the costs will 
consider whose conduct has made it necessary 
The Constantine (1879), 4 P. D. 156 ; 27 W. R. 
747, C. A. 
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3713. Costs of application.]— Thk (Con- 

stantine, No. 3712, ante, 

3714. .] — This was a motion by a 

respondent that an appellant might be ordered to 
give security for the costs of his appeal. It 
appeared that the appellant was willing to give 
security of the amount asked by the notice of 
motion, but that the respondent had not made any 
application to the appellant before he gave his notice 
oi motion. The notice of motion asked for £200 
as security, but the respondent’s affidavits stated 
that the costs of the appeal would amount to £.500, 
& security for tliat amount was asked at the bar. 

The court (Cotton, Fry, & IjOpew, L.JJ.) 
ordered security for £200 to be given. Coti’ON, 
L.J., said that the court never ordered security 
to be given for such an amount as w'ould entirely 
cover the costs of the appeal ; they only ordered 
security to be given of a reasonable amount, & 
in the present case he thought £200 would be 
sufficient. As the applicant had made no applica- 
Hon to the appellant before giving his notice of 
motion, his costs of the motion would not be made 
costs of the appeal. The appellant’s costs of the 
motion would be costs of the appeal. — Aberdaue & 
Plymouth Co. r. IIankky (No, 2) (18S8), 32 Sol. 
Jo. 044. 

3715. Form of order — Chancery Division.] — In 

orders for secmity for the costs of appeals in the 
C/hancery Division, the practice, as in the King’s 
Bench Division, is to require that the security 
be approved by the judge in chambers. — Hope v, 
Hope (1902), 80 L. T. 303, C. A, 

3716. Amount of security — Costs of appeal.] — 
Pltf. appealed & deft, moved that appellant might 
give security for costs. The poverty of appellant 
was admitted. It was stated that although the 
property at stake was of small amount, it involved 
very important rights, the trial was of unusual 
len^h : — Held : the value of the proj)erty was not 
the measure of the amoimt rt‘quired ; the court 
rather considered the probable costs of the appeal. 
The court awarded what would be a fair sum.— - 
Morecroft p. Evans, [1882] W. N. 189, C. A. 

3717. — .] — Aberdare & Plymouth Co. 

V. ITankey (No. 2), No. 3714, ante, 

Actions hy & against companies .] — See 

Companies, Vol. IX., p. 683, Nos. 4556-4560. 

3718. Mode of giving security — Bond.] — When 
security for the costs of an appeal was ordered to 
be given, a bond with siueties w^as allowed, 
the costs of ilie application were ordered to follow 
the result of the appeal. — Phosphate Sewage Co. 
r. rtARTMONT (1870), 2 Ch. D. 811 ; 45 L. J. Ch. 
465 ; 34 L. T. 15d ; 24 W. K. 530 ; 3 Char. Pr. Cas. 
463, C. A. 

3719. Payment into court.] — A moderate 

sum brought into court or reasonably secured by 
the pltf. will satisfy the requirements of the case 

(COCKBURN, C\J.). UsiL P. BrEARLEY, USIL P. 

Hales, IJhil p. Clarke (1878), 3 C. P. D. 206 ; 
47 L. J. Q. B. 380 ; 38 L. T. 249, C. A. 

3720. — .] — Tliis was an application for 

security for the costs of an appeal. The respondent 
who made the application was the executor &; 
trustee of a deceased party. The testator had 
been ordered to pay to the present appellant the 
costs of the former appeal in the same action. 
These costs had not yet been taxed. There was 
unanswered evidence of the x^overty of the 
appellant, but it was urged on his behalf that 
security ought not to be required, because, even if 
he should be unsuccessful on the existing appeal, 
he would be entitled to set off the costs of it against 
the costs of the former appeal which the testator 
had been ordered to pay to him. 

26 * 


Co'rroN, D..J., said that this would have been so 
if the present applicant (the respondent) had been 
the testator himself. But the respondent was his 
executor & trustee, & he was entitled to be 
indemnified against the costs of the axjpeal. 
Security must bo given to the amount of £30. 
Bindley & Bowen, L.JJ., concurred. 

Cotton, L.J., also stated that, when the amoimt 
of security ordered to be given for the costs of an 
appeal does not exceed £20, the practice is always 
t-o order the amount to be paid into court ; when 
the amount of the security exceeds £20, the 
appellant is allowed the option of giving security 
for it. — Re Knight, Knight v. Gardner (No. 2) 
(1888), 38 Ch. D. 108 ; 58 L. T. 699 ; 32 Sol. Jo. 
305, C. A. 

3721. Time for giving security.] — It is not the 

I)ractice of the Court of Appeal when ordering an 
appellant to give security for costs to fix a timej 
within which this is to be done. If the order is 
not complied with in a reasonable time respondent 
may move to dismiss the appeal for want of 
prosecution ; but what is a reasonable time must 
depend on the circumstances of each case. — 
PoLiNi r. Gray, Sturla v. Freccta (1879), 11 
Ch. D. 741 ; 28 W. U. 81, C. A. 

(b) M'ltcn Ordered. 

3722. Abuse of process by appellant.] -The 
Court of Appeal will order that security be given 
for the costs of an appeal upon facts which estab- 
lish a prhnd facie case of an abuse, or a threatened 
abuse, by the appellant of the process of the court. 
— Weldon v. Maples, Teesdale & Co. (1887), 
20 Q. B. D. 331 ; 57 L. J. Q. B. 224 ; 57 L. T. 
672 ; 34 W. 11. 154 ; 4 T. L. R. 147, C. A. 

3723. Appellant out of Jurisdiction.] — The fact 
that an appellant is a foreigner domiciled abroad 
with no assets in this country is a “ special circum- 
stance ” within Ord. LVIII., r. 15, & entitles re- 
spondent to security for costs of appeal from an 
interlocutory order. — Grant p. Banque Fkani o- 
Egyptienne (1877), 2 (’. P. D. 430 ; 47 L. J. C^. B. 
41 ; 26 W. R. 68, C. A. 

3724. — .] — This was an application by way 

of original motion of the resx>ondents, C. L. 
Hutchings A another, for secuiity for costs. The 
appellant did not appear. 

Counsel for respondents now ai^plied that the 
appeal might be struck out, on tlie ground that 
the appellant was resident out of the jurisdiction, 
namely, at Baltimore in the United States of 
America, & was a labourer. The axipellant 
claimed to be entitled to the copyright in certain 
musical compositions, & by an agent in England 
had received payment of fees for allowing them 
to be performed. He, however, declined to pay 
any sums which the appellant was ordered to pay, 
upon the groimd that he had not the appellant’s 
authority to make disbursements. On Nov. 19, 
the solicitor formerly employed on behalf of the 
appellant’s solicitor had called upon the respon- 
dents’ solicitor, & stated that the appeal had been 
entered without his authority. 

The court doubted whether they had power to 
order the appeal to be struck out, without notice 
of motion being previously served upon the 
solicitor in whose name the appeal was entered ; 
but they ordered that the appellant should give 
security for costs to the amount of £30. — Re 
Musical Compositions Called Kathleen 
Mavourneen & Dermot Astore, [1878] W. N. 
215, C. A. 

3725. ,] — This w^as an application by the 

pltf. for security for costs of the deft.’s appeal 
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from an order of the Divisional Court ordering 
the deft, to bring money into court as a condition 
of leave to defend the action. The action was 
brought upon a foreign judgment, & the present 
application was made upon the gi'ound of the 
deft.’s want of moans. 

The Master of the Rolls said that he wished to 
state that in the case of an appeal brought to this 
court, in respect of a more step in procedure, if an 
application were made for security for the costs 
of the appeal, though he would not say that the 
court would never order security to be given, 
still it ought to be known that the court would 
be greatly disinclined so to order. In the present 
case, as the deft, was a foreigner out of the juris- 
diction, they would order security for £10 to be 
given. — Baird v. Hecquard (1889), 5 T. L. R. 
570. C. A. 

3726. .] — An application for secuiity for 

costs of an appeal must be made promptly. As a 
general rule it is too late if it is made when the 
appeal is in the paper for hearing. But the court 
will take into accoimt special circumstances. 

Wliere a motion for security for costs & the 
appeal came into the paper on the same day, & 
it appeared that notice of appeal had been given 
in the l^ong 'N’^acation, Ac that the motion for 
security had been delayed by reason of the court 
not having sat to hear such applications on the 
usual day, the application was granted. 

Senible : the coiut will be more strict in en- 
forcing promptness where the application is on 
the gi’ound of i)overty than where it is on the 
ground of the appellant being out of the 
jiuisdiction. 

Except for the ciuestion of delay there would 
have been no doubt that seciu’ity for costs would 
be as of course, the appellant being out of the 
jiuisdiction, A there being no property in dispute 
to which the respondent can look for his costs 
(Cotton, Tj.JT.). — Be Indian, Kingston & Sand- 
UURST Mining Co. (1882), 22 Ch. D. 83, 85 ; 52 
L. J, Ch. 31 ; 48 L. T. 52 ; 31 W. R. 34, C. A. 

3727. Property within Jurisdiction.] — ^A 

Erench company appealed from an order. The 
respondents applied for security for costs. The 
appellants showed that they had a branch business 
as mineral water merchants in England, which 
they carried on in leasehold premises, where they 
had a stock-in-trade worth £12,000, plant, horses, 
& vans worth about £1,200, & a large amount of 
book debts. The respondents contended that 
this was floating property easily removable, & did 
not exempt the appellants from giving security : — 
Held : there was no reasonable doubt that the 
respondents, if the appeal was dismissed with 
costs, would find ample goods on which execution 
could be levied, & that security ought not to be 
ordered . — He Apollinaris Co.’s Trade Marks, 
[1891 1 1 Ch. 1 ; 63 L. T. 502 ; 39 W. R. 309, C. A. 

3728. Scotland.] — ^Application by the 

respondent, the deft, in the action, that the 
appellant should be ordered to give security for 
the costs of an appeal. 

The only ground advanced for this application 
is that the ^pellant is a Scotsman domiciled & 
resident in Edinbiugh. That mere fact is not 
sufficient gro^d for granting such an application 
as this. It is well-established that residence in 
Scotland or Ireland is not accepted by the court as 
sufficient groimd for ordinary seciuity for the costs 
of an action in the first instance. Persons living 
in Scotland or Ireland are not in the same category 


with others resident outside the United Kingdom. 
The application must be dismissed (Bankbs, L.J.). 

This matter is determined by Raeburn v. 
Andrews^ Part LXXXVI., Sect. 20, sub-sect. 3, B. 
(c) i., post* The Judgments Extension Act, 1868, 
can be enforced against persons resident in Scotland 
or Ireland. That distinguishes them from other 
persons out of the jurisdiction of the court (Atkin, 
L.J.). — Findlay v. Wickham, [1920] W. N. 317 ; 
150 L. T. Jo. 228, 0. A. 

3729. Irish Free State.] — ^A plaintiff resident 

in Southern Ireland & suing in this country stands 
in the position of a foreigner, & may be ordered to 
give security for costs, inasmuch as the Judgments 
Extension Act, 1868, ceased to operate in Southern 
Ireland on Dec. 5, 1922 . — Wakely v* Triumph 
Cycle Co., [1924] 1 K. B. 214 ; 93 L. J. K. B. 
331 ; 130 L. T. 269 ; 40 T. L. R. 15 ; 68 Sol. Jo. 
117, C. A. 

3730. Poverty & insolvency of appellant.] — ^An 

appeUant wdll be ordered to give security for the 
costs of the appeal who is in insolvent circum- 
stances, A also is vexatiously & unreasonably 
prosecuting the appeal. Queere : whether in- 
solvency in an appellant is a special circumstance 
within Ord. LVIll., r. 15, which will entitle 
respondent to an order for security for costs. — 
Usii. V. Brearley, Usil v. Hales, Usil v. Clarke 
(1878), 3 C. P. D. 206 ; 47 L. J. Q. B. 380 ; 38 
L. T. 249, C. A. 

3731 . .J — Pltf., who was in receipt of 

parochial relief, having appealed from this refusal, 
was ordered by the Court of Appeal to give seciuity 
for the costs of the appeal, the court being of 
oi>inion that the appeal was a speculative one. 

The insolvency of an applicant is, primd facie, a 
sufficient reason for ordering him to give security 
for costs (Cotton, L.J.). — Be Ivory, Hankin v* 
Turner (1878), 10 Ch. D. 372. 

3732. .j — Insolvency of the appellant is 

of itself sufficient ground for ordering him to give 
secui’ity for the costs of the appeal. — Be Spencer, 
Spencer v. Hart (1881), 45 L. T. 396, C. A. 

3733. .] — The fact that an applicant w^ould 

be unable through poverty to pay the costs of the 
respondent if tlie appeal should be unsuccessful 
is in itself sufficient ground for requiring security 
for costs. — H arlock v. Abhberry (1881), 19 
Ch. D. 84 ; 51 E. J. Ch. 96 ; 45 L. T. 602 ; 30 
W. R. 112, C. A. 

3734. .] — The ordinary rule of this court is 

that, except in applications for new trials, when 
respondent can show that appellant, if unsuccess- 
ful, would be unable through poverty to pay the 
costs of the appeal, an order for secuiity for costs 
is made (A. L. Smith, L.J.). — Hall v* Snowdon, 
Hubbard A Co., [1899] 1 Q. B. 593 ; 68 L. J. 
Q. B. 363 ; 80 L. T. 256 ; 47 W. R. 322 ; 15 
T.L.R.244; 43 Sol. Jo. 313 ; 1 W. C. C. 114, C. A. 

3735 . New point raised on appeal.]— The 

C/Ourt of Appeal refused to require an insolvent 
appellant to give security for the costs of the 
appeal, where the question at issue had not been 
previously considered in a court of error. — 
Rourkb V. White Moss Colliery Co. (1876), 1 
C. P. D. 556 ; 35 L. T. 160. 

3736. .] — There is no general rule that 

an insolvent appellant will be exempted from 
giving security for the costs of the app^ because 
the case involves a question of law which has not 
been previously considered in a Court of Appeal. 

Suppose pltf. in that case [Bourke v. White Moss 
Colliery Co.f No. 3735, ante] had been right on the 
point of law, his insolvency would have arisen 
from the wrongful act complained of in the action. 
To have required security for costs on the groimd 
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of an insolvency which (if pltf. was right) deft, 
had wrongly caused, might have been a denial of 
j^tice. The court decided that case on its special 
circumstanceB, & not on any such, rule as is now 
contended for (Bowen, L.J.).— Pabreb v. Lacy, 
mBT^ND & Co (1885), 28 Ch. D. 482 ; 54 
Ch. 808 ; 62 L. T. 38 ; 33 W. R. 265, C. A. 

””“7" — Security for the costs of an 

appeal will not be refused merely because the 
Pu never previously come before 

me Court of Appeal. — Be Briton Medical & 
General Life Assocn. (1880), 2 T. L. B. 409, 
C, A. 


8788. Appellant backed by person of sub- 

^nce .] — Be Clough, Bradford Commercial 
Banking Co. v. Cure, No. 8709, ante, 

8789. Caused by respondent.] — Farrer v, 

Lacy, Hartland & Co., No. 3786, ante. 

37^. Evidence in support of application.] 

This was an application by the pltf. for security 
for costs of the deft.’s appeal from a judgment of 
Pearson, J. The affidavits filed on behalf of the 
pltf. in support of the application alleged circum- 
stances tending to show inability on the part of 
the deft, to pay the costs of the appeal, & also 
entered into particulars to show that the deft, 
had proceeded vexatious! y in the action, & had 
also brought several frivolous actions against the 
pltf. 

The court held that a sufficient cause of inability 
to pay costs was made out, & on that ground 
ordered security to be given, the costs of the 
application to be costs in the appeal ; but the 
court considered the plif.’s evidence as to the 
deft.’s conduct to be immaterial for the purposes 
of the application in respect of irrelevant evidence. 
—Thomas v. Doughty, [1887] W. N. 51, 0. A. 

3741. Appellant proceeding in formd 

pauperis.] — Pltf. sued defts. in respect of an 
alleged libel contained in an American magazine 
sold by them, but judgment was given against him. 
Thereafter he applied for leave to prosecute an 
appeal from that decision as a poor person, & he 
obtained a certificate from the Law Society 
entitling hirn to do so. Defts. now applied for an 
order requiring pltf. to give security for the costs 
of the appeal. 

Pltf., having brought an action for libel against 
defts., in which judgment was given against him 
with costs, desires to appeal, & has obtained from 
the Law Society a certificate stating that he is not 
worth more than a certain sum, that his income 
does not exceed so much per week, <& that he has 
reasonable grounds for prosecuting an appeal to 
the Court of Appeal. Defts. now move for an 
order requiring pltf. to give security for costs. 
Whether that application can succeed depends 
upon the rules in Ord. XVI. The case of an 
appellant who does not prosecute his action in the 
court below as a poor person, hut desires to appeal 
as a poor person in the Court of Appeal, is provided 
for primarily by Ord. XVI., r. 31 ( / ), but that 
refers back to eailier rules. Rule 23 states what 


the certificate must contain ; r. 26 provides for 
the certificate being filed ; r. 27 states that on the 
filing of the certificate a memorandum thereof is 
to be issued ; r. 28 says that no court fee shall be 
payable in respect of the filing of the certificate 
or the issue of the memorandum ; that the poor 
person is not to be liable for any court fees or 
costs ; that no solicitor or counsel shall take or 
agree to take any payment, fee, profit or reward 
for the conduct of the proceedings. The result is 
that once the certificate is granted the poor person 
is not liable to pay costs, nor is he entitled to 
receive them. If respondent to an appeal cannot 


get costs from the appellant poor person, it is 
difficult to see how the latter can be ordered to 
give security for costs which he would never bo 
liable to pay. In these circumstances this court 
cannot make an order requiring the poor person 
who has obtained a certificate to give security for 
costs. Respondents,'however, are not left entirely 
unprotected, as they can move under Ord# XVI., 
r. 29, to discharge the certificate, in which case 
the power to order security for costs would arise. 
On such an application it would be open to the 
court to consider not only the question of the 
poverty of appellant, but also whether he has 
shown reasonable grounds for prosecuting the 
appeal. If it is desired to obtain an order for 
security for costs, the first step must be to have 
the certificate discharged (Scrutton, L.J.). — 
Bottomley V. WooLWORTH (F. W.) & Co., Ltd., 
[1932] W. N. 115 ; 173 L. T. Jo. 380, O. A. 

.] — See, also, Solicitors. Vol. XLII., 

p. 258, Nos. 2918-2920; Part XIX., Sect. 18, 
ante, 

3742. Delay In prosecuting action.] — Applica- 
tion of deft, for security for costs in respect of 
pltf.’s appeal. 

The action was commenced in 1876, & was 
brought upon an alleged bill of exchange for about 
£120. A delay of about two years & a half 
occurred in prosecuting the action before it was 
brought to trial. The appeal was about fifty out 
of the list for the day in this court. 

Counsel for deft, contended that the delay of 
pltf. in prosecuting the action was a “ special 
circumstance ” for requiring pltf. to give security 
for costs within the meaning of Buies of Court, 
Ord. LVIII., r. 15. 

The court ordered that pltf. should give security 
for costs to the amount of £20, & that the costs of 
this applicatioh should be costs in the cause. — 
Smith v. White, [1879] W. N. 203, C. A. 

3743. Failure to pay costs.] — An order of a 
divisional court of appeal which had been obtained 
by the defts. to a county court action, & which 
required the county court judge to show cause 
why he should not sign a case on appeal from his 
decision, was discharged, with costs, after cause 
had been shown, & the defts. again appealed. 

On motion by respondents (of whom the county 
court judge was one), supported by an uncontra- 
dicted affidavit by their solicitor’s managing 
clerk that taxed costs, occasioned by the appel- 
lants, to the amoimt of £28, had not been paid, 
though payment had been requested, & that, in 
his beUef, the appellants were unable to pay them. 

The court directed the defts.’ appeal to be 
stayed until they had paid a deposit of £20 into 
court to meet the costs. — Clarke v. Roche (1877), 
46 L. J. Ch. 372 ; 36 L. T. 78 ; 26 W. B. 309, 
C. A. 

3744. Liberty of appellant in question.] — The 

question whether an order shall be made for 
security for the costs of an appeal to the Court of 
Appeal is in aU cases a matter for the discretion 
of the court, Semble : however, as a general rule, 
such an order will not be made where the appeal 
is against an order for attachment. 

A most essential feature of the case, which the 
court is bound to*take into consideration, is that 
this order altects deft.’s liberty. There is no 
authority which shows that the court is in any 
case obliged as a matter of law to make an order 
that security shall be given for the costs of an 
appeal. It is a matter absolutely in the discretion 
of the court. Where the liberty of appellant is 
in question, or where highly penal consequences 
will be entailed upon appellant by the order 



812 


Practice. 


Sect 1. — Appeals to Court of Appeal: Sub-sect, 2, 
V\ (b), W.. X., Y, <£r Z,] 

appealed against, so far from thinking that the 
court is bound in any case to make an order for 
security of costs, I think, as a general rule, the 
court should not do so (Lord JEsiier, M.R.)* — 
Hood Barrs r. Ueriot, [1896] 2 Q. B. 876 ; 66 
L. J. Q. B. 624 ; 46 W. B. 17 ; 40 Sol. Jo. 714, 
C. A. 

3746. Ldmlted company — Winding-up order — 
Security as alternative to.]— An action by the 
A. Co. against the G. Co. was dismissed with costs, 
& the costs payable by the A. Co. were taxed at a 
sum of over £66,000. The O. Co. served the 
A. Co. with a statutory demand for pajmient under 
sect. 130 of the Companies (^^"inding up) Act, 
1908, & on non-compliance wdth the demand filed 
a petition for the w'inding up of the A. Co. by the 
court. In the meantime the A. Co., which had 
not applied to the judge who tried the action, or 
to the Court of Appeal, for a stay of execution on 
the judgment, lodged an appeal from the decision 
at the trial. The A. Co. had after that decision 
charged its assets with a sum admitted to be a 
fund for supporting this appeal : — Held : by 
Sargant, J., that the appeal w^as not a defence 
to the petition, but that a winding-up order must 
be made which must lie in the office for a limited 
time, & that, if within that time the A. Co. gave 
security to the registrar’s satisfaction for the 
amoimt of the judgment debt, the petition must 
be dismissed, the A. Co. paying the costs. 

On appeal from this decision, by an arrange- 
ment suggested by the court the A. Co. was given 
the alternative of giving to the G. Co. within the 
same limited period a seemity on its assets, 
subject as to those already specifically charged 
to the specific charges thereon, but fi'ee from the 
charge created after the judgment (the holders of 
the latter charge joining to postpone their security), 
the charge to be given to secure not only the 
amount of the judgment, but also to secure such 
costs of the appeal, not exceeding £10,000, as the 
A. Co. as appellants might be ordered to pay. 

The provisions of sect. 6 (4) of the Bankruptcy 
Act, 1914, do not apply, either directly or by 
a^og>% to proceedings to wind up a company 
(Sargajnt, j,). — i?e Amalgamated Properties of 
Rhodesia (1913), Ltd., [1917] 2 Ch. 115, 116; 
33 T. L. R. 414, C. A. 

3746. .] — The company being in 

voluntary liquidation for the purposes of an 
amalgamation scheme, a dissentient shareholder 
presented a petition for a compulsory winding-up 
order to prevent the scheme being carried out 
without the sanction of the court. This order was 
made & the company appealed, the official receiver 
& liquidator being made respondent to the appeal. 
The company was ordered to give security for the 
costs of the appeal. — lie Consolidated South 
Rand Mines Deep, Ltd., [1909] W. N. 66. 

Companies, Vol. X., 

p. 982, Nos. 6786, 6787. 

Substantial amendment of claim by .] — See 

Companies, Vol. IX., p. 682, No. 4551. 

-L woman.] — See Husband & Wife, Vol. 

XXVII., p. 260, Nos. 2195-2197. 

Solicitor— Appeal against striking off rolls.] — 
Solicitors, Vol. XLIL, p. 408, No. 4663. 

Bankruptcy appeals .] — See Bankruptcy, Vol. 

4893-4909, 6283. 

Workmen's Compensation Appeals.}— 5ce 

&?38-40™^’ PP- 

8747. Step in procedure — Appeal in respect of.] 


— On Mai’ch 6, 1886, Bacon, V.-C., made an order 
that the pltf. in this action should give security 
for costs to the amount of £200. On March 7, 
which was Saturday, the pltf. gave notice of appeal 
from this order. On March 10, which was Tuesday, 
the defts. served the notice of motion before the 
Court of Appeal for security for the costs of the 
appeal. Both the original motion &; the appeal 
were in the paper for hearing on the same day, 
but the original motion stood fust. 

Counsel for defts., in support of the motion for 
security fur costs, gave evidence of the insolvency 
of the pltf. 

Counsel for pltf. contended that it was not the 
practice of the court to give security for costs on 
an appeal from an interlocutory order, that the 
notice of motion was too late. 

Cotton, L.J., said that it was certainly unusual 
to make an order to give security for costs on an 
appeal against an order for security for costs ; 
but he did not see why the court should not make 
such an order if the circumstances required it. 
With respect to the motion not coming into the 
paper before the appeal, that was a material fact 
in ordinary cases, but here there had been no 
delay on the part of the defts. ; they had no 
opportunity of giving notice earlier. But he 
thought a very small amount would be sufficient. 
The pltf. must pay £5 into court, the costs to be 
disposed of at the hearing of the appeal. — Will- 
mott t\ Freehold House Property Co., [1885] 
W. N. 65, C. A. 

8748. .] — Baird i\ Hecquard, No. 

3725, ante. 


TF. Appeal as Stay of Proceedings. 

R. S. C., Ord. LVIIL, r. 16. An appeal Bhall not operate as a 
stay of execution or of proceedings under the decision appealed 
irom, except so far as the Court appealed from, or any Judge 
thereot, or the Court of Appeal, may order ; and no intermediate 
act or proceeding shall be invalidated, except so far as the Court 
appealed from may direct. 

3749. Scope of rule — Directed against party 
appeaiing.] — In an arbitration concerning a dispute 
between the parties to a contract of sale of certain 
goods, which were also the subject of a series of 
sub-sales, the umpire stated a special case in 
which he made three different awards, leaving the 
court to decide which was right. The flrst two 
awards were made on the footing that the sellers 
were liable to the buyers for breach of contract in 
that the goods did not answer the description in 
the contract ; the second award was for a con- 
siderably larger sum ; the thii’d was made on the 
footing that there had been no breach of contract. 
The judge in the King’s Bench Division having 
decided that the first award was right, the buyers 
demanded & obtained payment of the amount of 
that award & gave a receipt therefor. They then 
appealed from the decision of the judge con- 
tended that the second award was the right one. 
Upon a preliminary objection to the appeal : — 
Held : having demanded & accepted payment 
under the first award the appellants were pre- 
cluded from contending that it was wrong. 

You cannot take the benefit of a judgment as 
being good & then appeal against it as being bad. 
Mr. Campion attempted to apply what seems to 
me to be an ingenious perversion of the rule that 
an appeal is no stay of execution under a judg- 
ment ; consequently, he argues, he may issue 
execution on a judgment & then appeal from it. 
I have always understood that rule as directed 
against the party who is appealing, & not in his 
favour ; the fact that he is appealing docs not 
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operate as a stay of execution against him. It 
SLartles me to hear it ar^ed that a person can say 
the judgment is wrong & at the same time accept 
payment under the judgment as being right. 
That seems to me a misapplication of the i^e, 
& for the same reason I think the appellants who 
have acted on the award by taking under it have 
debarred themselves from appealing against it 
& saying it was wrong (Hcrutton, L.J.). — 
Dexters, Ltd. v. Hill Crest Oil Co. (Bradford), 
[1920] 1 K. B. 348, 368 ; 96 L. J. K. B. 380 ; 134 
L. T. 494 ; 42 T. L. R. 212 ; 31 Com. Cas. 101, 
C. A. 

Execution.] — See Companies, Vol. X., p. 978, 
Nos. 6749, 0750 ; Execution, Vol. XXI., pp. 443- 
454, Nos. 252-368 ; Solicitors, Vol. XLII., p. 336, 
Nos. 3797-3801. 

3750. Order for production of documents.] — 

Defts. having applied for a stay of the order for 
production of documents pending their appeal to 
the House of Lords, their application was granted, 
on their undertaking to present their appeal 
within a week, & to duly prosecute it, & that the 
deeds should be deposited in court upon oath, on 
the ground that if defts. produced their deeds 
their appeal would be useless. — Emmerson v. Ind, 
CooPE & Co. (1886), 55 L. J. Ch. 903 ; sub nom. 
Emmerson r. Ind, Coope & Co., Emmerson v. 
Russell, 55 L. T. 422 ; 34 W. R. 778, C. A. 


X. Applications to Court Below, 

R. S. C., Ord. LVIII., r. 17. Wherever under these Rules an 
application may be made either to the Court below or to the 
Court of Appeal, or to a Judge of the Court below or of the 
Court of Appeal, It shall be made in the first instance to the Court 
or Judge below 

To whom application made.] — See Admiralty, 
Vol. I., p. 236, Nos. 1624-1620 ; Execution, Vol. 
XXI., pp. 445, 440, Nos. 276-280 ; Mortgage, 
Vol. XXXV., p. 567, No. 2994. 

3751. Frivolous applications — Power of Court of 
Appeal to stay.] — Repeated frivolous applications 
for the purpose of impeaching a judgment having 
been made by the same parties, the Court of 
Appeal made an order prohibiting any tother 
application without leave of the court. — Grepe 
V, Loam, Bulteel v, Grepe (1887), 37 Ch. D. 168; 
57 L. J. Ch. 435 ; 68 L. T. 100, C. A. 

3752. .] — The Court of Appeal will 

make an order for preventing the repetition of 
frivolous interlocutory applications in an action. — 
Kinnaird (Lord) v. Field, [1905] 2 Ch. 300 ; 74 
L. J. Ch. 554 ; 93 L. T. 147 ; 54 W. R. 3. C. A. 


F. Applications to Judge of Court of Appeal, 

R. S. C., Ord. LVIII., r. 18. Every application to a Judge of 
the Court of Appeal shall be by motion, and the provisions of 
Order LIT. shall apply thereto. 

See Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 05, & R. S. C., Ord. 
LVIII., rr. 8, 10, 12, pp. 794, 798, 801, ante. 


Z. Interest. 

R. S. C., Ord. LVIII., p. 19. On nn appeal from the High 
Court, Interest for such time as execution has been delayed by 
the appeal shall be allowed unless the Court or a Judge other- 
wise orders, and the taxing officer may compute such interest 
without any order for that purpose. 

Interest on Judgment debt.] — See R. S. C., Ord. 
XLII., r. 16, p. 031, ante. 

3753. Judgment reversed by Court of Appeal — 
Date from which interest runs.] — Where a pitf. 
fails in a court of first instance on a claim for un- 


liquidated damages, but on appeal an order is 
made that judgment should be entered in his 
favour for an amount of damages to be ascer- 
tained, the judgment does not, as a matter of 
course, take effect from the date of the trial of 
the action, so as to entitle the pltf. to interest 
from that date upon the amount recovered, but 
it will only take effect from the date at which it 
was given in the Court of Appeal, unless an order 
is made by that court under Ord. XLI., r. 3, that 
its judgment shall be antedated. — ^Borthwick v. 
Elderslie 8.S. Co. (No. 2), [1906] 2 K. B. 616 ; 
74 L. .1. K. B. 772 ; 93 L. T. 387 ; 63 W. R. 643 ; 
21 T. L. R. 630 ; 49 Sol. Jo. 618 ; 10 Asp. M. L. 0. 
121. C. A. 

3754. .] — Application under Ord. 

XLI., r. 3, to have the judgment of the Court of 
Appeal antedated to J^y 29, 1919, the date of 
the judgment of Rowlatt, J. The claim was for 
a liquidated sum, & the pltfs. contended they 
ought to be allowed interest on the amount of the 
judgment from the date when judgment in their 
favour ought to have been pronounced. For this 
purpose it was necessary to have the judgment of 
the Court of Appeal antedated. Borihwick v. 
Elderslie Steamship Co,, No. 8753, ante, was 
distinguishable, because there the claim was for 
unliquidated damages, & the judgment of the 
Court of Appeal was for a sum to be assessed by a 
referee. The court in that case expressly refrained 
from saying what the result would have been had 
the amount claimed at the trial been a fixed sum. 
If the judgment were not antedated, great hard- 
ship would be inflicted on the pltfs., because they 
were in all probability being financed in this 
transaction by a bank to whom they will have to 
pay interest. There was no delay in bringing 
the appeal to this court. If special circumstances 
are necessary the facts above mentioned con- 
stituted special circumstances. 

I do not think that we ought to grant this 
application. If we were to accede to it there 
would be few cases in which we could refuse. 
Borihwick v. Elderslie Steamship Co,, No. 3753, 
ante, shows that the court has jurisdiction to make 
the order, but that it ought to be exercised with 
great caution, which indicates that there must be 
something exceptional in the facts to justify the 
making of the oi*der. I do not think that there is 
anything exceptional in the facts of this case, & 
the order ought not to be made (Bankes, L.J.). — ■ 
Belgian Grain & Produce Co., Ltd. v, Cox & 
Co. (France), Ltd., [1919] W. N. 308, 317 ; 148 
L. T. Jo. 233, C. A. 

3755. Interest not claimed on the appeal — 
IVhether allowed on separate application.]— The 

deft, agreed with the pltf., his tenant of a mill, 
to purchase at a proper valuation at the expiration 
of the tenancy some machinery which the pltf. 
was setting up in the mill, nothing being said about 
interest on the purchase money. The tenancy 
expired at Michaelmas, 1885. The deft, refused 
to purchase the machinery, and in Feb. 1887, 
the pltf. commenced an action for specific 
performance, not specifically mentioning in his 
statement of claim either interest or damages. 
The action was dismissed, but in Nov. 1888, the 
Court of Appeal reversed this decision & gave a 
judgment directing a reference to an official 
referee to ascertain the value & ordering the deft, 
to pay it when ascertained. The question as to 
interest was not raised. The pltf. applied to vary 
the minutes by directing the deft, to pay the value 
with interest from Michaelmas, 1885. The court 
made the order for payment of interest only from 
the referee’s report & declined to decide anything 
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further on that application, but gave leave to the 
pltf. if so advised to apply after the report for 
pa 3 uiient of prior interest. The report was made 
in Feb. 1889, & the pltf. then applied to the court 
to order interest from Michaelmas, 1886 i — Held : 
the pltf. was entitled by way of damages for 
delay to interest at £4 per cent, on the amount of 
the valuation from Lady Day, 1886, on which day 
the deft, had taken possession, the pltf. having up 
to that time remained in possession rent-free as 
caretaker. — ^Marsh v. Jones (1889), 40 Oh. D. 
563 ; 60 L. T. 610, C. A. 

AA. Appeals from Railway and Canal Traffic 
Commission. 

(а) Old Jurisdiction. 

R. S. C., Ord. LVIIL, r. 19 A. This Order shall so far as 
applicable apply to appeals from the Commissioners under the 
Railway and Canal Traffic Act, 1888, or from the Railway 
Rates Tribunal under the Railways Act, 1921. 

See Railways & Canals, Vol. XXXVIII., pp. 
368-371, Nos. 698-723. 

8756. Regulation of Railways Act, 1868 (c. 19), 
s. 41 — ^Appeal from order on application — To 
Divisional Court.] — ^An application to a judge in 
chambers, under the Regulation of Railways Act, 
1868, s. 41, for an order that the question arising 
on a case of compensation under the Lands Clauses 
Consolidation Act, 1846, should be tried in the 
High Court, is not a matter of practice or pro- 
cedure within the meaning of sect. 1 (4) of the 
Supreme Court of Judicature (Procedure) Act, 
1894, & an appeal from an order made on such an 
application lies to the Divisional Court. — Long v. 
Great Northern &: City Ry. Co., [1902] 1 K. B. 
813 ; 71 L. J. K. B. 698 ; sub nom. Re Great 
Northern & C'ity Ry. Co., 86 L. T. 440 ; 50 
W. R. 402 ; 18 T. L. R. 478, C. A. 

(б) New Jurisdiction. 

Under Mines (Working Facilities & Support) Act, 
1923 (c. 20 ).] — See Mines, Minerals & Quarries, 
Vol. XXXIV., pp. 619, 636, 636, Nos. 180, 321- 
327. 

3757. Royalty money — Allowing solicitor 

to hold.] — The Mines (Working Facilities & Sup- 
port) Act, 1923, lays down certain conditions to 
be satisfied by an applicant before the RaUway & 
Canal Commission grant an order allowing the 
apphcant to work an area of coal. In certain 
cases the Commission will allow a solicitor of repute 
to hold the royalty money & from time to time to 
make such payments as become due as the coal is 
worked by the applicant. In case of any dispute 
arising as to such payments there may be liberty 
to apply to the court. — Re Charlesworth (J. 
& J.), Ltd. (1926), 42 T. L. R. 512. 

BB. Appeals from Railway Raies Tribunal. 

See Railways Act, 1921 (c. 56), s. 26, &, generally. 
Railways & Canai^, Vol. XXXVIII., pp. 372- 
374, Nos. 743-761. 


CC. Agricultural Holdings Act, 1923 (c. 9). 

R. S. C., Ord. LVIIL, r. 20, The following provisions shA 
apply to to the Court of Appeal from decisions c 

Judges of the County Courts, on questions of law under th 
Act, 1925, and appeals under th 
Agricultural Holdings Act, 1928. 


(a) Every such appeal shall be by notice of motion in accord- 

ance with Order LIX., Rule 10 ; and such notice of 
motion shall be served and the appeal set down under 
Order LVIII., Rule 8, within the time limited by 
Order LIX., Rule 12. 

(b) It shall be the duty of the party appealing to apply to the 

Judge of the County Court for a signed copy of the note 
made by him of any question of law raised before him, 
and of the facts In evidence In relation thereto, and of 
Ills decision thereon, and of his decision on the question 
or matter submitted to him, and to furnish such copy 
for the use of the Court of Appeal ; and such copy shall 
be used and received at the hearing of the appeal. If 
such notes are not produced the Court of Appeal shall 
have power to hear and determine the appeal upon any 
other evidence or statement of what occurred before 
the Judge of the County Court which the Court of 
Appeal may deem sufficient 

(c) Order LIX., Rules 14 and 10, shall apply to any such 

appeal, with the substitution of the Court of Appeal 
for the nigh Court. 

(d) Subject to the foregoing provisions, the Rules for the 

time being in force with respect to appeals from the 
High Court to the Court of Appeal shall, so far as 
practicable, apply to and govern appeals imder the said 
Act to the Court of Appeal. 

See, generally, Agriculture, Vol. II., pp. 1 
et seq., & Supp. 


DD. Workmen'' 8 Compensation Act, 1925. 

See R. S. C., Ord. LVIII., r. 20, supra. 

See, also. Master & Servant, Vol. XXXIV., 
pp. 369, 377, 434, 460, 472-482, 492-493, Nos. 
2999, 3057, 3548, 3771, 3850-3977, 4072-4080. 

3758. Application under Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 13 — Appeal from decision 
of county court Judge — To Court of Appeal.] — A 
workgirl of thirteen years of age was permanently 
injured by accident. She was paid compensation 
for some years under a recorded agi'oement, when 
the employers applied to redeem under Workmen’s 
Compensation Act, 1906 (c. 58), 8ched. I., para. 17 
{see, now. Workmen’s Compensation Act, 1925 
(c. 84), 8. 13). The county court judge refused, 
on the ground of want of service, to hear the 
application for redemption. The employers 
appealed. Counsel for the claimant took the 
preliminary point that the appeal lay to the 
Divisional Court. The service was bad & until 
service there was no jurisdiction. 

The couiC held that the defect in service had 
been waived by the appearance of the claimant, 
that the county court judge had jurisdiction & 
exercised it in dismissing the application, &; that 
the objection failed. — Moreland & Sons v. Eley, 
Eley V. Moreland & Sons, [1016] 1 K. B. 86 ; 
86 L. J. K. B. 250 ; 114 L. T. 22 ; 60 Sol. Jo. 69 ; 
9 B. W. O. C. 11, C. A. 

Costs.]~See Master & Servant, Vol. XXXIV., 
pp. 482-490, Nos. 3979-4062. 


EE. Registration Appeals. 

R. S. C., Ord. LVIII., r. 21. The following provisions shall 
apply to appeals to the Court of Appeal from aecislons of the 
county courts on points of law on the hearing of appeals of 
registration officers under the Representation of the People Act, 
1918, section 14. 

(1) A person desiring to appeal to the Court of Appeal against 
the decision of the county court on any appeal shall give notice 
of his Intention to appeal to the registrar of the county court, 
and to the registration officer and to the opposite party, if any, 
within such time and in such form as may be prescribed by the 
County Court Rules. 

(2) In any such case the party. If any, In whose favour the 
decision is given shall be the respondent ; and the registration 
officer shall also be named as respondent to the appeal. 

(3) Every such a^eal shall be by notice of motion In accord- 
ance with Order LIX., Rule 10 ; and such notice of motion shall 
be served and the appeal set down under Order L 

within the time limited by Order LIX., Rule 12. 

(4) It shall be the duty of the party appealing to apply to the 
judge or assistant judge of the county court for a signed copy 
of the note made by him of any point of law raised before him, 
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and of the facts In evidence In relation thereto, and of his decision 
thereon, and of his decision on the hearing of the appeal, and to 
fnmlsh such copy, and two additional unsigned copies thereof, 
for the use of the Court of Appeal ; and such signed copy shall 
be used and received at the hearing of the appeal. If such note 
Is not produced the Court of Appeal shall have power to apply 
to the judge or assistant judge to furnish such a note, or to hear 
and determine the appeal upon any other evidence or statement 
of "what occurred before the county court which the Court of 
Appeal may deem sufficient. 

(6) If the Court of Appeal is of opinion that the statement In 
the note Is not sufficient to enable the Court to give judgment 
in law, the Court may remit the matter to the judge or assistant 
judge In order that the note may be more fully stated. 

(6) No appeal shall he allowed upon any question of fact 
only, or upon the admissibility or effect of any eyidcnco or 
admission adduced or made in any case to establish any matter 
of fact only. 

(7) The Court shall have power to ectend the time for appeal- 
ing, or to amend the grounds of appeal, or to rescind or vary 
any declaration as to consohdation of appeals made by the 
judge or assistant judge of the County Court or to make any 
other order on such terras as the Court shall think just to ensure 
the determination on the merits of the real quistlon in con- 
troversy between the parties. 

(8) Where It appears to the judge or assistant judge that the 
validity of any number of decisions given by the county court 
depends upon the same point or points of law, and the parties 
or any of them have given notice to the county court of their 
intention to apiical to the Court of Appeal, the judge or assistant 
judge mav, in such manner as may he prescribed by County 
Court Rules, declare that the appeals to the Court of Appeal 
ought to be consolidated, and may name any person Interested 
and consenting to bo appellant or respondent In the consolidated 
appeal on behalf of himself and all other persons Interested 
in like manner In the appeals who consent to bo parties to and 
to be bound by the consolidated appeal , and the registration 
officer shall also be named as a respondent to the consolidated 
appeal 

(9) With regard to consolidated appeals the like proceedings 
shall be had and taken and the like rules and regulations shall 
apply as In the case of any oiher appeal; and every order, 
judgment or decision of the Court of Appeal shall be equally 
valid and effectual and binding and conclusive on all the 
parties named in or referred to as parties to such (onsolidated 
appeals 

(10) Where appeals are consolidated, if the consolidated 
appeal Is not duly prosecuted or answered, the Court of Appeal 
may give to any party or parties Interested in such appeal, upon 
his or their application, the conduct and direction of the appeal 
or of the answer thereto instead of or In addition to any person 
originally named in that behalf, in such manner and on such 
terms as the Court mav think fit, or may make such other order 
111 the case as mav seem Just 

(11) Every party to a consolidated appeal shall be liable for 
the costs of the appeal in the same manner and to the same 
extent as the iierson named as appellant or respondent in such 
appeal 

(12) If uherc appeals are consolidated any party Interested in 
any such appeal refuses to be a part> to and to be bound by the 
consolidated appeal, the appeal in which such party is interested 
may proceed separately ; but such party shall not be entitled to 
receive any costs of or in such appeal, unless the Court of Appeal 
shall otherwise order. 

(13) Arrangements shall be mido for hearing any appeals 
without delay, and as far as po'?8iblo continuously 

(14) Bubject to the foregoing provisions the Rules for the 
time being in force with respect to appeals from the High Court 
to the Court of Appeal shall, so far as practicable, apply to and 
govern appeals under this Rule to the Court of Appeal. 

(15) Except as in this Rule otherwise provided, the costs of 
any appeal shall be In the discretion of the Court of Appeal 
Such costs may, if the appeal is successful, bo ordered to be paid 
by the registration officer named as respondent to the appeal, 
whether he shall or shall not appear in support of the decdalon 
of the county court. Where any person other than the registra- 
tion officer is respondent to an appeal ho shall not be liable or 
entitled to costs unless he appears in support of the decision of 
the county court. 

(16) ^ NoUc^ of the decision of th^ Court of Appeal on any 

to the registratran officer, specifying exactly every alteration or 
correction to be made on the register in pursuance of the 
decision ; and a copy thereof shall be sent to the registrar of the 
county court. 


Sect. 2. —REHEARING. 

Sub-sect. 1. — In Generax. 

Appeals to Court of Appeal to be by way of 
rehearing.]— iS'ec R. S. C., Ord. LVIII., r. ], p. 759, 
ante. 


Correction of clerical errors, etc., in Judgments or 
orders — Slip rule .] — See R. S. C., Ord. XXVIII., 
r. 11, p. 472, ante. 

Rehearing when party fails to attend .] — See 

R. S. 0., Ord. LIV., r. 6 , p. 702, ante. 


Sub-sect. 2. — Rehearing Before and After 
Order Drawn up. 

3759. Power to rehear — Before order drawn up.] 

— Under the system of procedure established by 
the Judicature Acts, no judge of the High Court 
has any jurisdiction to rehear an order, whether 
made by himself or by any other judge, the power 
to rehear being part of the appellate jurisdiction 
which is transferred by the Acts to the Court of 
Appeal. 

A judge can always reconsider his decision until 
the order has been drawn up (Jessel, M.R.). — 
Re St. Nazaire Co. (1879), 12 Ch. D. 88, 91 ; 41 
U. T. 110 ; 27 W. R. 854, O. A. 

3760. .] — Queere: wlieiher a judge 

can rehear m chambers an order which he has 
previously made in chambers, but which lias not 
been drawn up. 

I have an impression that he can rehear it before 
the order has been drawn up (Fry, L.J.). 

I am disposed to hold that after an order has 
been pronounced, & nothing remains but to draw 
it up, it cannot be reheard (Cotton, Ij.J.). — Re 
Eyton (Adam), Ltd., Ex p. Charxesworth 
(1887), 36 Ch. D. 299 ; 57 L. J. Ch. 127, C. A. 

3761. .] — Where an order lias not been 

drawn up, wlieiher it is an order made m chambers 
or in open court, the judge has a right, if somethmg 
IS brought to his attention whicli he has not 
sufficiently considered, to stay the drawing up of 
the order & rehear the matter before making a 
final order. Roberts, Evans v . Thomas, 

[1887] W. N. 231 

3762. .] — So long as the order has not 

been peifected the judge' has a power of recon- 
sidering the matter, but when once the order has 
been completed, the jurisdiction of the judge over 
it has come i>o an end (Fry, L.J.). — Re Suffteld 
& Watts, Ev p. Brown (1888), 20 Q. B. D. 693, 
697 ; 58 L. T. 911 ; 36 W. R. 584 ; 5 Morr. 83, C. A. 

3763. .] — Judgment having been given 

refusing rectiiication of a settlement, but the order 
not having been drawn up, pltfs. moved to have 
the action retried on the gi*ound that, at the trial, 
material facts had not been brought before the 
court : — Held : there was jurisdiction to rehear 
the case. — Baden-Powell v. Wilson, [1894] 
W. N. 146 ; 11 T. L. R. 22. 

3764. .] — The court has no juris- 
diction to rehear or alter an order after it has been 
passed & entered, provided that it accurately 
expresses the intention of the court. 

An application was made in an action that 

pay might 

made costs in the action, & for a stay of proceed- 
ings imder the order on the ground that the order 
had been obtained by misrepresentation : — Held : 
this was in effect an application to rehear the 
previous order, & the court had no jurisdiction to 
entertain it. 

Lord Justice Fry put the law on the right founda- 
tion when he held, in In re Suffield <Se WattSf No. 
3762, ante, that so long as the order has not been 
perfected, the judge has a power of reviewing the 
matter, but when once the order has been com- 
pleted the jurisdiction of the judge over it has 
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come to an end (A. L. Smith, L.J.). — ^Preston 
Banking Co. v. Allsup (William) & Sons, [1895] 
1 Ch. 141, 144 ; 64 L. J. Ch. 196 ; 71 L. T. 708 ; 
43 W. R. 231 ; 39 Sol. Jo. 113 ; 12 R. 61, C. A. 

3765. .]— Since the passing of the 

Judicature Act, 1873, the High Court has no juris- 
diction to review its own order, in an action brought 
to review the order on the ground of error in Glw 
apparent on the face of it, the remedy of the party 
complaining being by appeal to the Court of 
Appeal. 

It is important to remember that in the Court 
of Chancery, until comparatively modern times — 
that is to say, until the reign of Charles II. — there 
was no appeal from the Lord Chancellor to any 
higher tribunal, but an opportunity was afforded 
of correcting decisions by means of a rehearing, 
wliich might be before the same or any other 
judge. This right of rehearing could, however, 
only be exercised before a decree or order had been 
enrolled, up to which time it was not considered 
to be, in the full sense of the term, a record of the 
court. If an enrolled order was bad on the face 
of it», a means existed for correcting such an order 
by a bill of review. Now, in the present case, the 
order absolute has not been enrolled. The pro- 
cedure by bill of review, therefore, could not have 
been applied under the old system. A petition of 
rehearing might have been presented, but that 
would have been the only remedy. Now, it has 
been held that since the Judicature Act no judge 
of the High Court has jurisdiction to rehear, such 
jurisdiction being essentially appellate : In re 
St. Nazaire Co.^ No. 3759, ante. 

It seems to follow logically from what has been 
said that the High Court has now no jurisdiction 
to review its own order on the gi’ound of apparent 
eiTor, by means of an independent action, & that 
the party complaining must come to the Court of 
Appeal. There is ample jurisdiction now to deal 
by fresh action with some matters which were 
formerly the subject of a bill of review or of a 
supplemental bill in the nature of a bill of review. 
For instance, where a judgment has been obtained 
by fraud {Birch v. Birch, No. 2616, ante), or where 
fresh material evidence has been obtained since 
the judgment which could not have been previously 
procured [Boswell v. Coaks, No. 3779, post), an 
action may be maintained. Actions of this nature 
do not invite the High Court to rehear upon the 
old materials. Fresh facts are brought forward, 
A the litigation may be well regarded as new & 
not appellate in its nature because not involving 
any decision contrary to the previous decision of 
the High Court (Cozens-Hardy, L.J.). — Bright 
A Co., Ltd. v. Sellar, [1904] 1 K. B. 6, 11 ; 72 
I.. J. K. B. 921 ; 89 L. T. 431 ; 52 W. K. 148 ; 20 
T. L. R. 12 ; 48 Sol. Jo. 13, C. A. 

3766. .] — In the circumstances it was 

held that as the order for security had not been 
passed & entered, it was competent to the court, 
having regard to the circumstances which had 
since come to its knowledge, to modify the order. 
— W]Ll6 V. St. John, [1910] 1 Ch. 701 ; 79 
L. J. Ch. 409 ; 102 L. T. 617, C. A. 

3767. .] — An order made by the 

master upon a summons in chamber's does not 
become finally effective till it has been passed & 
entered, &, until then, the judge (or, semble, the 
master) has power at any time to direct the matter 
to be adjourned to the judge, who will deal with 
the summons upon all the evidence then before 
him, A, if the circumstances require, make a 
different order. 


What is it that renders an order finally effective 
so that there is no longer any possibility of going 
back from it ? It seems to me that it is the passing 
& entering of the order. It is the everyday 
practice that, irntU an order is passed & entered, 
the matter can be brought before the judge, & if 
a mistake has been made it can be put right 
(Warrington, J.). — Re Thomas, Bartley v. 
Thomas, [1911] 2 Ch. 389 ; 80 L. J. Ch. 617 ; 105 
L. T. 59 ; 55 Sol. Jo. 667. 

3768. .] — An action for debt being 

called on for hearing, counsel for the deft, con- 
sented to judgment against his client for part only 
of the claim, the pltf. abandoning the balance. 
Without the knowledge of counsel on either side, 
or of the solicitors for the pltf., the deft, had given 
instructions to her solicitors that the case was not 
to be settled. Upon an application made before 
the judgment was drawn up : — Held : that the 
case must be restored to the list for hearing. — 
Shepherd v. Robinson, [1919] 1 K. B. 474 ; 88 
L. J. K. B. 873 ; 120 L. T. 492 ; 35 T. L. R. 220, 
C. A. 

3769. .] — When a petition for divorce 

came on for hearing, the petitioner & his witnesses, 
owing to an inadvertence in his solicitor’s office, 
were not in attendance. Thereupon the court 
ordered that the co-respondent should bo dis- 
missed the suit with costs. The petitioner after- 
wards moved to have the order set aside. At the 
date of the motion the order had not been drawn 
up & no judgment had been sealed ; — Held : as 
the judgment had not taken a final form the court 
had jurisdiction to set aside the order, & in the 
circumstances the court ought to do so. — Geertng 
V. Qeering & Mockford (1921), 38 T. L. R. 109. 

3770. Order dismissing case drawn up — 

Case struck out for non-attendance.] — Where a 
summons or case is not heard but is merely struck 
out for non-attendance of a party, the court may 
aftemards, if it thinks fit, hear or entertain it, 
even though the order dismissing it has been 
drawn up. 

Seens , if there has been a hearing.-— Rackh am v . 
Tabrum (1923), 39 T. L. R. 380 ; 129 I.. T. 24 ; 
87 J. P. 263. 

Where judgment signed in default .] — See 

Sub-sect. 5, post. 

3771. After order passed & entered — Order 

made by reason of misrepresentation.] — Where a 
wrong order has been made by reason of mis- 
representation or mistake of fact, the error may b(3 
corrected by a new order made notwithstanding 
the former order. — Staniar v. Evans, Evans v. 
Htanier (1886), 34 Oh. D. 470 ; 56 L. T. 87. 

3772. Waiver of order by consent.] — 

This was a motion asking the court to rehear a 
summons on an amended statement of facts. The * 
sununons was taken out by the trustees of the will 
of the fourteenth Earl of Caithness. The state- 
ment of facts stated that a certain codicil was not 
material to the questions before the court, & the 
order was made, drawn up, & passed on this state- 
ment. The codicil was, in fact, material. It did 
not, however, affect the beneficial interests, but 
altered the duties payable to the Government. 
Coimsel asked on behalf of all parties that the 
summons might be amended & reheard, & that 
the court should make a fresh order notwith- 
standing the former order. 

Chitty, j., said he thought the parties who had 
obtained the order could waive it by consent, 
though, having been passed & entered, it could 
only be varied by tlie Court of Appeal. He would 
give leave to amend the summons with the consent 
of all parties, but they must take the risk of any 
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one saying he had no jurisdiction. — Re Caithness, 
Leslie v, Caithness (1892), 36 Sol. Jo. 216. 

3778. Supplemental order.] — Though 

the court has no jurisdiction to alter or vary an 
order after it has been passed & entered, yet it 
rrmy i^ke a supplemental order ; such as an order 
directing that the party benefited by the previous 
order shiskll not be entitled to receive any benefit 
under it except on certain conditions. 

In an administration action an order was made 
in 1887 directing the trustees to raise a sum of 
taxed costs which they had mcurred to their 
solicitor & to pay into court the amount when 
raised. The trustees raised the amount, but, 
instead of paying it into court, allowed their 
solicitor to retain it in payment of his costs, 
althougli no order for actual payment had been 
inade. In 1862 the trustees obtained orders 
directing cei’tain further costs to be taxed & paid 
to them, & those orders were duly passed & 
entered ; but before they had been acted upon 
Kekewich, J., was informed of the default of 
the trustees under the order of 1887, &, more- 
over, that the taxed costs directed to be raised 
by that order amoimted to about one-third 
of the value of the whole estate, & had mostly 
been incurred in fruitless & unnecessary proceed- 
ing^ carried out under the advice of tlie trustees’ 
solicitor. He accordingly made an order supple- 
mental to the orders of 1892, directing that, 
although the taxation of costs under those orders 
should be proceeded with, none of those costs 
should be paid to the trustees until they had first 
complied with the order of 1887. On appeal that 
supplemental order was affirmed. 

Observations on the jurisdiction of the cornet 
as to disallowing costs improperly incurred in an 
administration action . — Re Scowby, Scowby v. 
ScowBY, [18971 1 Ch. 741 ; 06 L. J. Oh. 327 ; 70 
L. T. 363 ; 41 8ol. Jo. 330, C. A. 

3774. Order of vacation judge — Power to dis- 
charge — Before order drawn up.] — A court of first 
instance cannot discharge an order made by a 
vacation judge, but it will in certain circumstances 
direct that no proceedings be taken in respect of 
that order except with the sanction of the court 
of first instance or of the Court of Appeal. — 
Hipkiss V, h’ELLOws (1909), 101 L. T. 701, C. A. 

8775. After order passed & entered.] — 

An order was made by the vacation judge, on the 
ex parte application of the pltfs., for service of the 
writ & notice of motion on the solicitors & at the 
place of business in England of a foreigner residing 
out of the jurisdiction. Without formally entering 
an appearance the deft, filed affidavits in opposition 
to the motion, & instructed counsel, who opposed 
the motion on the merits : — Held : the fact that 
the ex parte order had been passed & entered did 
not prevent the right of the deft, to move to 
discharge it. — B oyle v. Sacker (1888), 39 Ch. I). 
249 ; 68 L. J. Ch. 141 ; 58 L. T. 822 ; 37 W. B. 
08 ; 4 T. L. K. 601, C. A. 

8776. Order of county court registrar — Delay In 
application to set aside.] — A county court registrar, 
on a summons taken out by the pltf. under the 
rules made under the Courts (Emergency Powers) 
Act, 1914, made an order for a warrant of distress 
to issue. The service of the summons was in fact 
out of time, because r. 12 requires the summons 
to be served four clear days at least before the 
hearing. The summons was issued & i^osted to the 
deft, on Feb. 11, & would have been delivered to 
him in the ordinary course of post on Feb. 12, 
which would have given the four clear days. But 
the summons was not in fact delivered to the deft, 
until the morning of Feb. 13. There was evidence 


that the summons was not delivered in the ordinary 
course of post, & the hearing before the registrar 
on Feb. 17 was, therefore, premature, as there 
were not four clear days between Feb. 13 & 17. 
On Feb. 17 the registrar gave the pltf. leave for 
short service of the summons & leave to issue the 
warrant of distress. The county court judge 
found that the order of Feb. 17 was properly made 
by the registrar. On March 30 the registrar, on 
the application of the deft., dated March 26, set 
aside his order of Feb. 17. The Divisional Court 
held he had no power to do that. The proper 
course for the deft, to take was to appeal from the 
order of Feb. 17. The order had been carried out, 
&; it was too lat^ for the registrar to set it aside. 
The deft, applied for leave to appeal. The Court 
of Appeal, without deciding whether there was 
an in'egularity, refused leave to appeal upon the 
grounds that the applicaiion of March 25 was not 
made within a reasonable time, & the objection 
intended to be insisted upon was not stated in 
the notice as required by the County Court Rules, 
1903, Ord. LIV., r. 25. — Lorden v, Kean, [1910] 
W. N. 398, 404, C. A. 

3777. Adjournment of master’s order to judge — 
Before passed & entered.] — A master’s order can 
be adjourned to the judge on an application 
made at any tune before it is passed & entered 
J.). — Jaffa r. WEiNBAiTivr, [1925] 

W. N. 85. 


SuB-SK(T. 3 .— Judgment Obtained by Fraud 
OR Discovery of Fresh Evidence. 

Judgment obtained by fraud — Setting aside.] 

See Part XLVI., ante. 

8778. Discovery of new material & evidence.]— A 

deft, took out a summons asking that, notwith- 
standing the orders made in the action, he might 
be at liberty to commence an action against the 
pltf. in the nature of a bill of review grounded 
upon new matter discovered after the making of 
the orders : — Held : (1 ) the old jurisdiction of the 
(^oui*t of Chancery to entertain an action in the 
nature of bill of review was unaffected by the 
Judicature Act, though the leave to bring such an 
action was more usually obtained now by summons 
than by petition. The grounds for obtaining the 
leave were precisely the same as existed before 
the Acts : namely, the evidence discovered must 
be shown to be material, & must have been 
discovered since the decision, & it must be shown 
that it could not with reasonable diligence have 
been discovered before ; (2) an application to 

institute an action in the nature of a bill of review 
is part of the original jurisdiction of the High 
Court, & such an application should be made to 
the High Court, & not to the Court of Appeal, 
which has no original jurisdiction of that kind. — 
Falctce V. Scottish Imperial Insurance Co. 
(1887), 57 L. T. 39 ; 35 W. R. 794. 

3779, — .] — Wliere it is sought to rescind 

a final & valid judgment on the ground of the 
discovery of new evidence, it must be shown that 
such evidence is both new & material. 

Although evidence may have been withheld from 
the court at the original trial by one of the parties 
to the suit with an improper intention, such con- 
duct is not sufficient to set aside the judgment 
unless the evidence withheld would have had a 
material effect upon the decision of the court. — 
Boswell v. Coaks (1894), 6 R. 167 ; 86 L. T, 
366, H. L. 

3730 , .] — Wliere a good title has been 

declared on a summons under the Vendor & 
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Purchaser Act, 1874, the purchaser is not at 
liberty to reopen the question by way of review 
unless he can prove that since the order on the 
summons he has discovered material facts, which 
he could not with reasonable diligence have dis- 
covered earher, showing that the title is defective ; 
in which case he may bring an action of review, 
the jurisdiction of the old Court of Chance^ as to 
allowing proceedings by way of review being still 
exercisable by the Chancery Division of the 
High Court ; but, aenible, an action of review can 
now be commenced without leave . — Re Scott & 
Alvarez’s Contract, Scott v. Alvarez, [1895] 1 
Ch. 696 ; 64 L. J. Ch. 376 ; 72 L. T. 455 ; on 
appeal, [1895] 2 Ch. 603, C. A. 

3781. .] — ^Bright &; Co., Ittd. v. 

Sellar, No. 3765, ante. 


Sub-sect. 4. — Consent Orders and 
Judgments. 

See Part XLV., ante. 


Sub-sect. 6. — Rehearing where Judgment 
Signed in Default. 

3782. Mode of rehearing — By application to set 
aside Judgment — Made to Judge who heard the 
cause.] — Although the Court of Appeal has juris- 
diction to hear a direct appeal from a judgment by 
default, such appeals will not be encouraged. The 

roper course for a party against whom judgment 

y default has been given is to apply to the judge 
who heard the cause to set aside the judgment, 
& to rehear the cause. — Vint v. Hudspith (1885), 
29 Ch. D. 322 ; 54 L. J. Ch. 844 ; 52 L. T. 741, 

C. A. 

3783. Appeal to Divisional Court — Heard in 
absence of respondent — Appeal to Court of Appeal.] 

— Where on an application from chambers the 
respondent does not appciar in the Divisional 
Court, & judgment is pronounced against him, he 
can afterwards appeal to the Court of Appeal. — 
Re Grove (1888), 4 T. L. R. 272, C. A. 

3784. Divisional Court cannot rehear 

appeal.] — The pltf . brought an action in the county 
court & recovered judgment. The deft, appealed. 
By some inadvertence the pltf., respondent to the 
appeal, was not represented at the hearing of the 
appeal. 

The Divisional Court in the absence of the pltf. 
heard the appeal, reversed the judgment of the 
county court & ordered judgment to be entered 
for the deft. The pltf. on hearing of the result of 
the appeal, after the order of the Divisional Court 
h^ been passed & entered, applied to the court to 
reinstate & rehear the app^ : — Held : that the 
court had no jurisdiction to grant the application. 
—Hession V. Jones, [1914] 2 K. B. 421 ; 83 
L. J. K. B. 810 ; 110 L. T. 773 ; 30 T. L. R. 320, 

D. C. 

3785. Decision by registrar — Claimant unrepre- 
sented through own solicitors’ default.]— On the 

hearing of a motion by a sheriff in the Court of 
Banlsruptcy for an interpleader order, one of the 
was represent^ by the managing clerk 
of his solicitors, who was not himself a solicitor. 


The registrar, supposing him to be a solicitor, 
allowed him to cross-examine the witnesses on the 
other side, but when he discovered the mistake, 
he declined to hear him as an advocate, & decided 
against his client, & he afterwards refused an 
application by the client for a rehearing : — Held : 
the registrar ought to have a^oumed the case 
to give the client an opportunity of being repre- 
sented by counsel or a solicitor, & the client was 
entitled to a rehearing . — Re Morris, Ex p. 
Streeter (1881), 19 Ch. D. 216 ; 46 L. T. 634 ; 30 
W. R. 127, C. A. 

Setting aside judgment in default of appearance, 
aee Part XV., Sect. 13, ante. 

Setting aside judgment in default of defence, aee 
Pleading, p. 160. 


Sub-sect. 6. — Rehearing op Appeal by 
Court op Appeal. 

3786. Jurisdiction to rehear.] — The pltfs. com- 
menced an action to restrain the defts. from 
infringing their patent &> obtained a judgment 
which was reversed by the Court of Appeal, who 
dismissed the action on the ground that the 
defts.’ process was no infringement of the pltfs.’ 
patent. After the order on appeal was passed & 
entered, the pltfs. applied to have the appeal re- 
heard with fresh evidence on the ground that when 
an expert sent down by the court &> whose evidence 
was in fact the only material evidence before 
the court as to the nature of the defts.’ process, 
examined the defts.’ works, the defts. had fraudu- 
lently concealed from him parts of the process, 
so that he had no opportunity of discovering the 
points in which it resembled that of the pltfs. : — 
Held : the Court of Appeal had no jurisdiction to 
rehear the appeal & that the remedy of the pltf. 
was by original action analogous to a suit under the 
old practice to set aside a decree as obtained by 
fraud. — Flower v. Lloyd (1877), 6 Ch. D. 297 ; 
46 L. J. Ch. 828 ; 37 L. T. 419 ; 26 W. R. 793, 
C. A. ; avbaequent proceedinga (1879), 10 Ch. D. 
327, C. A. 

3787. ,]—^iia>re: whether the Court of 

Appeal has jurisdiction to rehear a bankruptcy 
appeal. 

If there be such a jurisdiction, the court 
will not, while an appeal to the House of Lords 
from an order made by it on a bankruptcy appeal 
is pending, rehear the appeal pro forma, for the 
purpose of inserting in its order evidence which 
was not before it when the appeal was heard, 
leaving the date of the order unaltered, or for the 
purpose of making a new order, bearing a date 
subsequent to the date of the presentation of the 
appeal to the House of Lords, with the new 
evidence inserted in it, but in other respects 
unaltered . — Re Hooper, Exp. Banco de Portugal 
(1880), 14 Ch. D. 1 ; 49 L. J. Bey. 21 ; 42 L. T. 
210 ; 28 W. R. 433, C. A. 

3788. .] — The court refused an application 

to have a case reargued on the groimd that 
counsel had overlooked an argument. 

There is a great difference between an applica- 
tion to rehear an interlocutory order &> an applica- 
tion to rehear one which decides the rights of the 
arties. Our decision in this case affects nothing 
ut the mode of procedure. I think it would be 
wrong to allow a mere point of practice to be re- 
argued because the able counsel retained for the 
appellants has had his attention called to an enact- 
ment which will furnish him with a further 
argument. It is not as if the enactment were so 
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clearly in point that there could be no argument 
on the question, it merely furnishes an argument in 
addition to those which have been so ably but 
unsuccessfully addressed to us (per Cur.)* — 
Birmingham & District Land Co. v. London & 
North Western Ry. Co. (1886), 34 Ch. D. 261, 
278 ; 66 L. J. Ch. 956 ; 65 L. T. 699 ; 35 W. R. 
173, C. A. 

3789. .] — The Court of Appeal cannot, after 

judgment has been given specifically dealing with 
costs, alter their judgment by ordering that the 
costs of the appeal shall be costs in an arbitration 
in the county court under the Workmen’s Com- 


pensation Act, 1906, so as to enable the appeal 
costs to be set off against costs in the arbitration. 

We did not intend when we gave our decision 
that the costs of the appeal should be costs in 
the arbitration, we have no jurisdiction to 
rehear the case or to alter our decision (Cozens- 
Hardy, M.R.). — Barnett v. Port of London 
Authority (No, 2) (1913), 82 L. J. K. B. 918 ; 
108 L. T. 944 ; 57 Sol. Jo. 577 ; 6 B. W. C. C. 
466, C. A. 

8790. Judgment obtained by fraud.] — 

Flower v. Lloyd, No. 3786, ante, 

.] — See, also, Part XL VI., ante. 


Part LXXVIII. — Divisional Courts. 


Sect. L— JURISDICTION. 

Sub-sect. 1. — In General. 

R. S. C., Ord. LIX., r. 1. The following proceedings and 
matters shall continue to be heard and determined before 
Divisional Courts ; but nothing herein contained shall be 
construed so as to take away or limit the power of a single 
•Judge to hear and determine any such proceedings or matters 
in any case in wlilch he has heretofore had power to do so, or 
so as to require any interlocutory proceeding therein heretofore 
taken before a single Judge to be taken before a Divisional 
Court : — 

(a) Proceedings on the Crown side of the King’s Bench 

Division ; 

(b) Appeals from revising banisters, and proceedings relating 

to election petitions, parliamentary and municipal ; 

(c) Appeals under section 120 of the County Courts Aft, 

1888 ; 

(d) (Annulled by R. S. C., July, 1001, r. 8) ; 

(e) Proceedings directed by any Act of Parliament to be 

taken before the Court, and in \^hich the decision of 
the Court is final ; 

(/) (Annulled by R. S. C. (Revision), 1017) ; 

(g) Cases of habeas corpus, in whicli a Judge directs that an 

order nisi for the writ, or the writ be made returnable 
before a Divisional Court ; 

(h) (Annulled by R. S. C., July, 1901, r. 8) ; 

(i) Appeals from chambers in the King’s Bench Division 

except in matters of practice and procedure ; 

(j) (Annulled by R. S. C., February, 1802). 

Chancery Division.] — See li, 8, C,, Ord. LVIII., 
r. 9 a, p. 798, ante. 

King’s Bench Division.]— if. 8, C,, Ord. 

LIX., r. 1 (a), (b), (c), (t), supra. 

Probate, Divorce & Admiralty Division — Probate.] 

—See Court of Probate Act, 1857 (c. 77), s. 58 ; 
Supreme (vourt r>f Judicature (Consolidation) Act, 
1925 (c. 49),s. 31 (1)(A;). 

Divorce.]— .Vce R. S. C., Ord. LIX., r. 4 a, 

p. 821, post, 

Admiralty.]— >8^6 R. 8. C„ Ord. LIX., r. 4, 

p. 821, post. 


Sub-sect. 2. — Proceedings on Crown Side 
OF King’s Bench Division. 

See R. S. 0., Ord. LIX., r. 1 (a), supra, 

8791. Distinguished from action — Quo warranto.] 
— An action was brought by an inhabitant of a 
parish, who was not a ratepayer, against the 
chairman of a board of guardians claiming a 
declaration that he was disqualified xmder 
sect. 46 (1) (e) of the Ixical Government Act, 
1894, because being a servant of a company 
which had a contract to supply the guardians with 


milk he was concerned in or participated in the 
profit of the contract : — Held : the action was not 
maintainable, as the proper procedure was by an 
information in the nature of a quo warranto, 

Ord. LIX. of the Rules of the Supreme Court 
appears to recognise that proceedings on the Crown 
side (of which quo warranto is one) shall stand on 
a different footing to an action (McCardie, J.). — 
Everett v, Griffiths, [1924] 1 K. B. 941, 957 ; 
93 L. J. K. B. 583 ; 131 L. T. 405 ; 88 J. P. 93 ; 
40 T. L. R. 477 ; 68 Sol. Jo. 562 ; 22 L. O. R. 330. 

Appeals from petty sessions.] — See Magis- 
trates, Vol. XXXIII., pp. 407, Nos. 1160 et seq, ; 
Supp. 

Appeals from quarter sessions.] — See Magis- 
trates, Vol. XXXIII., pp. 448, 458, Nos. 1584 et 
seg., 1711-1713. 

Proceedings under Justices Protection Act, 1848 
(c. 44).] — See Crown Practice, Vol. XVI., p. 324, 
Nos. 1366-1368. 

Applications for mandamus.] — See Crown Prac- 
tice, Vol. XVI., pp. 324, Nos. 1361 et seq. 

Writ of prohibition.] — See Crown Practice, 
Vol. XVI., pp. 390, Nos. 2322 ct seq. 

Application for attachment.] — See Contempt of 
Court, Vol. XVI., pp. 61, Nos. 690 et seq. 

Setting aside award in form of special case.] — 
aSVc Courts, Vol. XVI., p. 180, Nos. 851, 852. 


Sub-sect, 3. — Proceedings relating to 
Election Petitions. 

aScb R. B. C., Ord. LIX., r. 1 (b), supra. 

Registration officers.] — See Representation of 
the People Act, 1918 (c. 64). 

Appeals from.]— R. S. C., Ord. LVIII., 

r. 21, p. 814, ante ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 31 (1) (i). 

8792. High Court jurisdiction — School board 
election.] — ^The High Court has no jurisdiction to 
entertain an appeal against the decision of a 
commissioner appointed to inquire into alleged 
corrupt or illegal practices at a school board elec- 
tion, except on points of law reserved for its 
decision by way of a case stated by the com- 
missioner . — He London School Board Election 
(Finsbury Division), Ex p, Ayres (1886), 64 
L. T. 296. 

Municipal election.] — See Elections, Vol. 
XX., pp. 182, 187, Nos. 1690, 1691, 1624. 
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Practice. 


Sect. 1 . — Jurisdiction : Sub-sects, 4, 6, C d: 7. Sects, 
2 , 3, 4, 5 6.3 

Sub-sect. 4. — Appeals under County 
Courts Act, 1888, s. 120. 

See R. S. C., Ord. LIX.,r. 1 (c), p. 819, ante. 

When appeal lies.] — See County Courts, Vol. 
XIII., pp. 525, Nos, 751 et seq. ; Supp. 

Death of party to appeal.]— County Courts, 
Vol. XIII., p. 639. Nos. 925-927. 

Application for new trial.] — See County Courts, 
Vol. XIII., pp. 511, 526, Nos. 605 et seq,, 765 ei seq. 

As to costs.] — See County Courts, Vol. XIII., 
p. 526, Nos. 777-782. 

Request to Judge to make a note.] — See R. S. C., 
Ord. LIX., r. 8, p. 821, post. 

Point not taken In county court — Power of Court 
of Appeal.] — See Nos. 3455-3458, ante. 

- - Power of Divisional Court.] — See County 
Courts, Vol. XIII., pp. 529, 530, Nos. 802-815. 

Leave to appeal.}— County Courts, Vol. 
XIII.. pp. 533, Nos. 843 et seq. 

3793. Judge’s order refusing to grant prohibition 
to county court — Appeal against such order.] — In 
an appe^ from order of judge at chambers con- 
cerning matter not of practice & procedure, the 
judge refused to grant prohibition to the county 
court ; such appeal lies to the Divisional Court 
without leave of any Court of Appeal. — Morton 
V, Emanuel (1898), 43 Sol. Jo. 97, D. C. 

Agricultural Holdings Act, 1923.]— .See R. S. C., 
Ord. LVIII., r. 20, p. 814, ante. 

Workmen’s Compensation Act, 1906.] — See 
R. S. C., Ord. LVIII., r. 20, p. 814, ante. 

3794. Rent Restriction Acts.] — The provision in 
sect. 2 (6) of the Act of 1920, that any question 
arising under sect. 2, sub-sects. (1), (2), or (3), is 
to be determined on the application either of the 
landlord or the tenant by the county court, whose 
decision shall be final & conclusive, & the similar 
provision in sect. 2 (4) of the Rent Restrictions 
(Notices of Increase) Act, 1923, touching questions 
of the amount of arrears due from a tenant, relate 
only to applications by landlord or tenant to the 
county court under those enactments, & do not 
interfere with tlie general right of appeal to the 
High Court in an action for arrears of rent. — 
Strickland v. Palmer, [1924] 2 K. B. 572 ; 93 
L. J. K. B. 377 ; 130 L. T. 408 ; 40 T. L. R. 314 ; 
68 Sol. Jo. 479 ; 22 L. G. R. 258, D. C. ; on appeal, 
[1924] 2 K. B. 579, C. A. 

3795. .] — The landlords of a cottage gave 

the tenant notice of an increase of 25 per cent, in 
the rent under sect. 2 (1) (d) of the Increase of 
Rent So Mortgage Interest (Restrictions) Act, 
1920, on the ground that they were responsible 
for the whole of the repairs. The tenant disputed 
the increase on the gi'ound that he was partly 
responsible for repairs. So the landlords applied to 
the county court under sect. 2, sub-sect. (6), to 
determine, (1) whether the notice of increase was 
valid, So (2) whether they were responsible for the 
whole of the repairs. The deputy county court 
judge answered both questions in the affirmative. 
On an appeal by the tenant the landlords took a 
preliminary obj ection that by sect. 2, sub-sect. (6), 
the decision oi the county court was final. The 
tenant contended that the sole question was as 
to the construction of the terms of the tenancy So 
that this question did not arise under sect. 2, 
sub-sects. (1), (2), or (3), & that therefore the decision 
was not made final by sect. 2, sub-sect. (6) : — 
Held : the county court had jurisdiction to deter- 
mine the questions on the application So its decision 
was final. So therefore the appeal must be dis- 
missed. — Elvington Tenants, Ltd. v. Hatton 


(1028), 139 L. T. 211 ; 44 T. L. R. 453 ; 92 J. P. 
92 ; 72 Sol. Jo. 319 ; 26 L. G. R. 303, D. C. 

-.] — See, generally. Landlord So Tenant, 
Vol. XXXI., pp. 656 et seq, ; Supp. 


Sub-sect. 6. — ^Proceedings under Statute 
WHERE Decision Final. 

See R. S. C., Ord. LIX., r. 1 {e), p. 819, ante; 
Supreme Court of Judicature (Consolidation) Act, 
1926 (c. 49), s. 31 (1) (d). 

8796 . Application of rule.] — There is no appeal 
to the Court of Appeal from the decision of a 
Divisional Court upon a case stated by the Railway 
Commissioners under sect. 26 of the Regulation 
of Railways Act, 1873, even though leave to appeal 
has been given. 

Judicature Act, 1873, s. 45, does not apply to 
appeals from the Railway Commissioners. — Hall 
V. London, Brighton So South Coast Ry. Co. 
(1886), 17 Q. B. D. 2.30 ; 55 L. J. Q. B. 328 ; 54 
L. T. 713 ; 34 W. R. 658 ; 2 T. L. R. 556 ; 5 
Ry. So Can. Tr. Cas. 28, C. A. 

3797 . .] — An appeal lies to the Court of 

Appeal from the decision of a Divisional Court, if 
special leave to appeal is given under the Judica- 
ture Act, 1873, s. 46, upon a case stated by a 
county court judge under 13 14 Viet. c. 01, s. 14, 

notwithstanding the Appellate Jurisdictiem Act, 
1876, s. 20. — Crush v. Turner (1878), 3 Ex. D. 
303 ; 47 L. J. Q. B. 639 ; 38 L. T. 595 ; 13 J. P. 
4 ; 26 W. R. 673, C. A. ; affd. on other grounds, 
sub nom. Turner v. Crush (1879), 4 App. Cas. 
221, H. L. 

3798 . — .] "The right to appeal from an 
order of a Divisional Court, discharging a rule for 
an order on a county court judge to hear an action, 
is not taken away because sect. 44 of 19 So 20 
Viet. c. 108, which substitutes such rule for a 
mandamus to the count y court judge, enacts that, 
wdiere any superior court sliall liave refused such 
rule, no other superior court shall grant it. — • 
Morgan v. Rees (1881), 6 Q. B. D. 608, C. A. 

3799 . .] — Interpleader proceedings were 

transfeiTed under the Judicature Act, 1881, s. 17, 
from the Queen’s Bench Division to a county 
court. On appeal from the judgment of the 
county court the Queen’s Bench Division affirmed 
that judgment, but gave leave to appeal to the 
Court of Appeal : — Held : the Court of Appeal 
had jurisdiction under the Judicature Act, 1873, 
s. 45, to hear the appeal, that jurisdiction not 
having been taken away by the Appellate Juris- 
diction Act, 1876, s. 20. — Thomas v. Kelly (1888), 
13 App. Cas. 506 ; 58 L. J. Q. B. 66 ; 60 L. T. 114 ; 
37 W. R. 353, H. L. 

3800 . .] — Clauses (d) So {J ) ot sect. 31 of 

the Supreme Court of Judicature (Consolidation) 
Act, 1925, have to be read together. So, when so 
read, they allow of an appeal being brought to the 
Court of Appeal from the decision of the Divisional 
Court on a case stated by justices when leave to 
appeal has been given. — Leyton Urban District 
Council v. Wilkinson, [1927] 1 K. B. 863 ; 96 
L. J. K. B. 383 ; 137 L. T. 10 ; 91 J. P. 64 ; 43 
T. L. R. 326 ; 71 Sol. Jo. 293 ; 26 L. G. R. 188, 

J. A. 


Sub-sect. 6. — Habeas Corpus. 

See R. S. C., Ord. LIX., r. 1 (g), p. 819, ante, 
So generally, Crown Practice, Vol. XVl., pp. 248, 
Nos. 402 et seq. ; Supp. 
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Sub -SECT. 7. — Appeals prom Chambers in 
King’s Bench Division. 

See R. S. C., Ord. LIX., r. 1 (i), p. 819, ante. 
Matters ol practice & procedure — ^Appeal to 
Court ot Appeal.] — See Supreme Court of Judica- 
ture (Consolidation) Act, 1926 (c. 49), s. 31 (3). 

Matters other than practice & procedure.] — See 
R. S. C., Ord. LIV., rr. 23, 24, pp. 706, 708, ante. 


Sect. 2.— ORDER NOMINATING JUDGE TO ACT IN 
PLACE OF ONE WHO HAS DIED OR RETIRED. 

R. S. C., Ord. LIX., r. 2. Where, by section CO of the Act, or 
by these Rules, any application ought to be made to, or any 
jurisdiction exercised by the Judge by whom a cause or matter 
has been tried, if such Judge shall die or cease to be a Judge of 
the High Court, or if such Judge shall be a Judge of the Court 
of Appeal, or if for any other reason it shall be impossible or 
Inconvenient that such Judge should act in this matter, the 
President of the Division to which the cause or matter belongs 
may either by a special order in any cause or matter, or by a 
general order applicable to any class of causes or matters, 
nominate some other Judge to whom sucli application may bo 
mad(', and by whom such jurisdiction may bo exercised. 


Se< T. 3.— APPEALS FROM INFERIOR COURTS. 

R. S. C., Ord. LIX., r. 4. Every Judge of the High Court of 
Justice for the time being shall be a Judge to licar and determine 
appeals from inferior Courts, under section 24 of the Act. All 
such appeals (except Probate and Admiralty appeals from 
inferior Courts, and from justices, which shall be to a T)i\isional 
Court of the Probate Divorce and Admiralty Division, and 
appeals to a Divisional Court or a Judge of the Clianeery 
Division), shall be entered in one list by the officers of the Crown 
9fflcc department of tiio central otfice, and shall be heard bv 
visional Court of tlie King's Bench Division as the Lord 
Chief Justice of England shall from time to time direct. 

See Supreme Coui’t of Judicature (C’onsolidatiou) 
Act, 1925 (c. 49), s. 24. 

Probate matters.]— Probate Act, 1857 (c. 77), 
&. 58 ; Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 31 (1) {k). 

Admiralty matters & shipping casualties.]— .S'cc 

Admiralty, Vol. I., pp. 230, Nos. 1557 et sea. 

County courts.]— R. S. C., Ord. LIX., r. 1 (c), 
p. 819, ante. 

Mayor’s court.] — See Mayor’s City of 
London Court, Vol. XXXIV., p. 536, Nos. 91- 
94. 

Liverpool Court of Passage.] — See Courts, Vol. 
XVI., pp. 199, Nos. 1053 et eeq. 

Petty sessions.] — See Magistrates, Vol. 

XXXIII., pp. 407, Nos, 1169 et seq, ; Supp. 

Quarter sessions.] — See Magistrates, Vol. 

XXXIII., pp. 448, 458, Nos. 1584 et seq., 1711- 


Sect. 4.— APPEALS UNDER SUMMARY JURISDIC- 
TION (MARRIED WOMEN) ACT, 1895, S. 11. 

R. S. C., Ord. LIX., r, 4A. Appeals under section 11 of the 
Summary Jurisdiction (Married Women) Act, 1896, from an 
order made or a refusal of an order under that Act, shall be 
heard by a Divisional Court of the Probate Divorce and 
Admiralty Division. Rules 7, 8, 10, 11, 12, and 10 of this Order 
shall apply to such appeals, the words “ Divorce Registry 
being deemed to be substituted in Rule 11 for the words “ Crown 
Office department of the central office," 

See, generally. Husband & Wife, Vol. XXVII., 
pp. 568, Nos. 6266 et seq. 
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Sect. 5.— POWERS OF COURT ON HEARING 
APPEALS FROM INFERIOR COURTS. 

R. S. C., Ord. LIX., r. 7. On any motion by way of appeal 
from an Inferior Court, the Court to which any such appeal may 
be brought shall have power to draw all Inferences of fact which 
might have been drawn in the Court below, and to give any 
Judgment and make any order which ought to have been made 
No such motion shall succeed on the ground merely of mis- 
direction or Improper reception or rejection of evidence, unless, 
In the opinion of the Court, substantial wrong or miscarriage 
has been thereby occasioned in the Court below. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., p. 570, Nos. 6281-0289. 

3801. Inferences of fact.] — The pltf. orally 

agreed to buy certain goods from the defts. 
Shortly afterwards he received a sold note in the 
margin whereof, printed in small type sideways, 
was the following clause : “ Goods are sold 

subject to their being on hand & at liberty when 
the order reaches the head office.” When the 
time came to deliver the goods it was discovered 
that a portion of them were not available. 

In an action in the county court it was found by 
the county court judge that the clause was mis- 
leading, so that no ordinary reasonable business 
man could see it & consider it part of the contract. 

On appeal to the Divisional Court, it was decided 
that the question raised was open to the county 
court judge to determine, & His Honour liad evi- 
dence before him upon which he could find as ho 
had done. On appeal to the Court of Appeal : 

The county court judge has, I think, properly 
turned his mind to the inquiry whether conclusive 
means have been taken to affect the pltf. with 
notice of the condition upon which the defts. relied. 
The defts. fail upon that issue of fact. It was 
suggested to us that there was something in the 
nature of a finding by the coimty court judge at the 
second hearing that there was no oral contract. 
I do not find any such finding. I think that the 
finding of the judge on the new trial is quite con- 
sistent with his acceptance of the uiicontradictod 
evidence as to that matter. 

If I had any doubt os to that, 1 should have 
applied the considerations which arise upon 
examination of sect. 120 of the County Court Act, 
1888, & Ord. LIX., r. 7, & Ord. LVIll., r. 17, of 
the Rules of the Sujireme Cornet, which give the 
Divisional Court & this coui’t power to deal with 
questions which arise, 1 should have come to the 
conclusion on which supports the judgment of the 
county court judge in this case (Duke, L.J.). — 
Roe V, Naylor (It. A.), Ltd. (1918), 87 L. J. K. B. 
958 ; 119 L. T. 359, 361, C. A. 

Coimty court appeals.] — See County Courts Act, 
1888, s. 122 ; County Courts, Vol. XIIT., pp. 540, 
Nos. 929 et seq, 

3802. “Misdirection” — Meaning of.] — In the 

above rule [Ord. LIX., r. 7] ” misdirection ” does 
not only mean misdirection to a jury, but coA^ers 
a case where a judge sitting without a jui’y has 
misdirected himself. — Tullis (J.) & Son, Ltd. v. 
North Pole Ice Co., Ltd. (1915), 32 T. L. R. 
114, D. C. 

Solicitors Act, 1919 — Appeals.] — See Solicitors, 
Vol. XLII., pp. 407, Nos. 4652 et seq. 


Sect. 6.— POWERS WHERE NOTES OF JUDGE IN 
INFERIOR COURT NOT PRODUCED. 

R. S. C., Ord. LDC., r. 8. On any motion by way of appeal 
from an inferior Court, the Court to wliich any such appeal may 
be brought shall have power, if the notes of the Judge of such 
Inferior Court are not produced, to hear and determine such 
appeal upon any other evidence or statement of what occurred 
before such Judge which the Court may deem sufficient. 



822 Practice. 


Sect 6. — Powers where notes of judge in inferior 
court not produced. Sect 7 : Suh-sects, 1, 2, 
3, 4, 5, 6. 7 & 8.] 

County court appeals.] — See Coui^ty Courts, 
Vol. XIII., pp. 627, 638, 642, Nos. 788 et seq., 
897 et seq.^ 9o7. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 663, 671, Nos. 6193 et seq., 
6302 et seq. 

Admiralty appeals.] — See ^Idmiralty, Vol. I., 
p. 233, Nos. 1586-1690. 

Actions under Locomotives Act, 1898.] — See 

Highways, Vol. XXVI., p. 476, No. 1870. 

3803. Duty of Judge to take notes — For purposes 
of appeal.] — Practice Note (1932), No. 3621, ant^, 

3804. Conclusiveness of Judge’s note.]--Wlien a 
county court judge sends a note of his judgment 
to the Divisional Court, for their use or for the 
use of this coui*t if an appeal is brought, it is not 
open to either party to impeach the judgment so 
certified by the county court judge & to show by 
ajQfida\dt or by production of shorthand notes or 
otherwise that the judgment differed from that 
which the judge has certified. That which a 
coimty court judge certified as his judgment is 
conclusive upon the point (A. L. Smith, L.J.). — 
Huddleston v. Furness Ry. Co. (1899), 15 
T. L. R. 238 ; 43 Sol. Jo. 295, C. A. 

3805. References to statutory orders or local Acts 
— Copies to be supplied.] — In a case which w'as 
heard before the Divisional Com-t on Nov. 9, the 
appellants* counsel referred to & reUed upon 
certain local Acts of 1768 & 1844, the earlier of 
which was not printed. Copies of the Acts were 
not supplied for the use of the judges. 

Lord Reading, when he was Chief Justice, made 
a rule or gave a direction to the effect that where 
in any special case, rule nisi, or other proceeding in 
a Divisional Court, reference would be made to 
statutory or otlier orders, or to priA ate or local 
Acts wliicli could not be easily obtainable, copies 
of such orders or Acts must be supplied w'ith the 
copies of the papers for the use of the judges. In 
the present case that rule has not been complied 
with, & the case affords a good example of the 
need for its due observance (Hew art, C.J.). — 
Bajldero V, Rolph, [1926] W. N. 308. 


Sect. 7.— APPEALS TO THE KING’S BENCH 
DIVISION FROM COUNTY COURTS AND OTHER 
INFERIOR COURTS OF RECORD. 

Sub*8ect. 1. — In General. 

R. S. C., Ord. LDC., r. 9. The following Rules (10 to 17) of 
this Order shall apply to appeals to the King’s Bench Di vision 
from County Courts and other inferior Courts of record of 
civil jurisdiction in all proceedings other than proceedings in 
bankruptcy. 

Appeals to the Court of Appeal, see R. S. C., Ord. 
LVIII., Part LXXVII., ante. 

Admiralty appeals .] — See Admiralty, Vol. I., 
p. 233, No. 1585. 

Bankruptcy proceedings .] — See R. S. C., Ord. 
LVIII., r. 9a, p. 798, anU, 

County court appeals — Under County Courts Act, 
1888, s. 120.] — See Sect. 1, sub-sect. 4, ante. 

Matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 569, Nos. 6278 et seq. 

Proceedings under Agricultural Holdings Act, 
1928.] — See R, S. 0., Ord. LVIII., r. 20, p. 814, 
ante. 

Proceedings under Guardianship of Infants Acts.] 


—See R. S. 0., Ord. LVa., Part LXXII., ante, dc, 
generally^ Infants & Children, Vol. XXVIII. 

Workmen’s Compensation Acts.] — See Master 
& Servant, Vol. XXXIV., pp. 472, Nos. 3850 et 
seq. 

3806. Jurisdiction of Divisional Court.] — Now 

the Divisional Court is a statutory court of appeal 
created for hearing appeals from county coiirts. 
It is constituted under sect. 45 of the Judicature 
Act, 1873 (c. 66), & it is provided by sect. 17 of the 
Ju^cature Act, 1875 (c. 77), & sect. 23 of the 
Judicature Act, 1884 (c. 61), that the R\ile Com- 
mittee shall have power to make rules regulating 
the procedure on appeals from inferior courts to 
the High Court. Under these enactments certain 
rules have been made, among them those incor- 
orated in Ord. LIX. of the Rules of the Supreme 
ourt, 1883. In my view our jurisdiction is not 
absolutely limited by those rules, because we have 
reserved to us as judges of the High Court by 
sect. 16 of the Act of 1873 all the powers & juris- 
diction of all the judges whose jurisdiction was 
transferred, & also by sect. 73 of the Act of 1873 
& sect. 21 of the Act of 1875 the right to exercise 
all the forms & methods of procedure which were in 
force before the Judicature Acts & are not incon- 
sistent with those Acts the rules made under 
tliem. Our jurisdiction, therefore, is in part a 
statutory jurisdiction regulated by the Rules of 
the Supreme Coui*t, 1883, & partly an inherent 
jurisdiction w^hich we possess as judges of the 
High Court (Bankes, J.). — Hessiun v. Jones, 
[1914] 2 K. B. 421, 425; 83 L. J. K. B. 810 ; 110 
L. T. 773 ; 30 T. L. R. 320, D. C. 

3807. Inferior court of record.]— -An appeal from 
any inferior court of record of civil jmisdiction, 
when there is no statute regulating the appeal, 
can now be brought to the King’s Bench Division 
under Ord. LIX., it. 10-17. — Darlow v. Shuttle- 
worth, [1902] 1 K. B. 721 ; 71 L. J. K. B. 460 ; 
86 L. T. 524 ; 66 J. P. 516 ; 50 W. R. 668 ; 18 
T. L. li. 419, D. C. 

Liverpool Court of Passage .] — See Courts, Vol. 
XVI., p. 200, Nos. 1059-1063. 

Mayor’s Court .] — See Mayor’s Court, \’o1. 
XXXIV'., 1 ) 1 ). 531, Nos. 72 ct seq. 


Sub -SECT. 2. — Notice of Motion, 

R. S. C., Ord. LDC., r. 10. Every such appeal shall be by 
notke of motion, and no rule nisi or order to snow cause shall bo 
necessary. The notice of motion shall state the grounds of the 
appeal, and whether all or part only of the judement, order, or 
finding is complained of. The notice of motion shall be an 
eight days’ notice and shall be served on every party directly 
afiected by the appeal entered, and on the Registrar of the 
Court from which the appeal Is brought. 

8808. Application of rule.] — Quccre: where a 
statute had given an appeal by Bpecial case to 
the High Coui’t from an iMerior couit under ^ecial 
circumstances, whether such right was afiected 
by Ord. LIX., r. 10. — WiLiaNsoN v. Jagger 
(1887), 20 Q. B. D. 423 ; 67 L. J. Q. B. 254 ; 68 
L. T. 487 ; 52 J. P. 633 ; 36 W. R. 109 ; 4 T. L. R. 
144. 

-.] — See^ further. County Courts, Vol. 
Xlll., p. 634, Nos. 859-862. 

8809. Grounds of appeal — ^Misdirection.] — A 
notice of motion for a new trial on the ground of 
misdirection should state how & in what manner 
the judge misdirected the jury. — Pfeiffer v. 
Midland Ry. Co. (1886), 18 Q. B. D. 243 ; 36 
W. R. 336. 

Time for service.] — See R. S. C., Ord. LIX., r. 12, 
p. 823, post 
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Contents of notice .] — See County Coubt 8, Vol. 
XIII., pp. 634, 636, Nos. 863-864. 


SUB-8ECT. 3. — Entry of Appeal. 

R. S. C., Ord. LIX., r. 11. Every appeal shall bo entered at 
the Crown Office denartment of the central office, and the entry 
shall be made by lodging a copy of the notice. 

Appeals to Probate, Divorce & Admiralty Division 
— Entry in “ Divorce Registry.’’]— 11, S. C., 
Ord. lilX., r. 4a, p. 821, ante. 


SuB-KECT. 4. — Time for Service of Notice 
OF Motion. 

R. S. C., Ord. LIX., r. 12. The notice of motion shall bo 
served and the appeal entered within twenty-one days from 
the date of the Judgment, order, or finding complained of ; 
such period shall be calculated from the time at which the 
judgment or order Is signed, entered, or otherwise perfected, 
or from the time at whmh the finding or any refusal is made 
or given. 

See, generally. County Courts, Vol. XIII., 
pp. 634, Nos. 865 et seq, 

3810. Proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 58).] — ^Application by a workman 
for an extension of the time for appealing against 
an award of a coimty court judge under the 
Workmen’s Compensation Act, 1906 : — Held : the 
application was justified in the circumstances. 
Upon the construction of Ord. LIX., r. 12, the 
time from which the period should be calculated 
is the time at which the award was signed. — 
(Jlayton V, Jones’ Sewing Machine Co., Lt^d., 
[1908] W. N. 253, 254, C. A. 

.] — See, generally. Master & Servant, 

Vol. XXXIV., pp. 472 et seq. 

Power of court to extend time.]— .S'cc K. S. (\, 
Ord. LIX., r. 16, infra. 


Sub-sect. 6. — Appeal Not Operating as Stay, 
Unless by Order, or where Deposit 
Made or Security Given. 

R. S. C., Ord. LIX.. r. 14. The appeal shall not operate as a 
stay of proceedings under the decision appealed from unless the 
inferior Court shall so order or unless within ten days after 
the decision a deposit shall b(! made of or security given, to 
thesatisfactionpf such inferior Court, for a sum to be fixed by the 
said Court, not exceeding the amount of the money or the 
value of the property affected by the judgment order or finding 
appealed from. 

Appeals from special or ofiicial referees.] — See 

R. S. C., Ord. LIXa., r. 3 ( / ), p. 826, post, 

3811. “ Money affected by the Judgment,”] — The 
“ money affected by the judgment ” includes 
costs, & therefore a coimty court judge has juris- 
diction to order a deft, against whom judgment for 
a sum of money & costs has been given, & who 
desires to appeal, to deposit in court or give 
security for a sum for costs in addition to the 
amount for which judgment has been given as a 
condition precedent to the appeal operating as a 
stay of proceedings. — Grimshaw, Baxter & 
Elliott, Ltd. v, Parker, [1910] 2 K. B. 161 ; 
79 L. J. K. B. 780 ; 102 L. T. 826, D. O. 

8812. Court may order security for costs.] — 
R. 8. C., Ord. LIX., r. 14, does not prevent the 
High Court from directing security to be given. — 
Shaw v. Gervin (1886), Short & Mellor’s Crown 
Practice (2nd edition), p. 469. 
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Sub-sect. 6. — List of Appeals fob Hearing. 

R. S. C., Ord. LIX., r. 16. Every appeal from an 
Court shall be entered in the proper list for hearing on such 
days as the Lord Clilef Justice of England may direct, and shall 
come on to bo heard In Its order, unless the High Court shall 
otherwise direct. 


Sub-sect. 7. — Power of High Court to Ex- 
tend Time for Appealing, Amend Grounds 
of Appeal, etc. 

R. S. C., Ord. LDC.. r. 16. The High Court shall have power 
to extend the time for appealing, or to amend the grotmds of 
appeal, or to make any other order, on such terms as the Court 
shall tliink just, to ensure the determination on the merits of 
the real questions in controversy between the parties. 

Extension of time — Mayor’s Court.] — See 

Mayor’s Court, Vol. XXXIV., p. 535, Nos. 84, 
85. 

Workmen’s Compensation Acts.] — See 

Master & Servant, Vol. XXXIV., pp. 480, Nos. 
3957 et seq, 

County courts.] — See County Courts, Vol. 

XIII., pp. 535, 536, Nos. 872, 877, 878. 

3813. Application to reinstate & rehear appeal.] 

— The pltf. brought an action in the county court 

recovered judgment. The deft, appealed. By 
some inadvertence the pltf., respondent to the 
appeal, was not represented at the hearing of the 
appeal. The Divisional Com’t in the absence of the 
pltf. heard the appeal, reversed the judgment of 
the county court, & ordered judgment to be 
entered for the deft. The pltf., on hearing of the 
result of the appeal, after the order of the Divisional 
Court had been passed & entered, applied to tlie 
cornet to reinstate & rehear the appeal : — Held : 
the court had no juiisdiction to grant the applica- 
tion. 

It is not suggested that any section of the 
(k>unty Courts Act, 1888, or any of the Rules of 
Com’t made under those statutes, gives this court 
in express terms power to make the order asked 
for, unless it be Ord. LIX., r. 16, of the Rules of the 
Supremo Court, 1883. In my view that rule 
applies only to those powers which the court 
has on the ordinary hearing of an appeal to make 
such an order as the court may think just for the 
purpose of determining the merits of the case ; it 
gives no jmisdiction to this com’t to grant this 
application (Avory, J.). — Hession v, Jones, [1914] 
2 K. B. 421, 428 ; 83 L. J. K. B. 810 ; 110 L. T. 
773 ; 30 T. L. R. 320, D. 0. 


Sub-sect. 8. — ^Application of Rules as to 
Appeals from High Court. 

R. S. C., Ord, LIX., r. 17. Subject to these Rules, the Rules 
for the t’me being in force with respect to appeals from the 
High Court to the Court of Appeal shall, so far as practicable, 
apply to and govern appeals from County Courts and other 
inferior Courts of record of civil jurisdiction to the High Court. 

See R. S. C., Ord. LVIII., rr. 4, 6, 6, 7, 15, 16, 
19, Part LXXVII., ante. 

Admiralty appeals .] — See Admiralty, Vol. I., 
p. 233, No. 1586. 

Costs of appeals .] — See County Courts, Vol. 
XIII., pp. 641, Nos. 940 et seq. 

New trial .] — See County Courts, Vol. XIII., 
pp. 611, Nos. 605 et seq , ; &, generally. Part XLl., 
ante, 

3814. Gross-appeals.] — ^As to cross-appeals, Ord. 
LIX., r. 17, makes the rules as to appeals from the 
High Court to the Court of Appe^ fl'Pply so far 
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Sect, 1, — Appeals io the King's Bench Divisioii from 
county courts and other hiferior courts of record : 
Suh-sect, 8. Sects. 8 <t’ 9 : Sub-sects. 2, 3, 4 
<& 5, Sect. 10. Part LXXIX, Sects. 1 d: 2.] 

as practicable to county court appeals, the 
essential difference being that in the former 
appeals it is not necessary to state the grounds. 
It nas been found absolutely necessaiy in appeals 
from inferior courts to state the grounds in the 
notice of appeal, & that applies to cross-appeals 
(Wiixs, J.). — Williams v. Tapksell (1892), 8 
T. L. R. 241 ; 27 L. J. N. C. 10 ; 92 L. T. Jo. 
213, D. C. 

Security for costs.]— iS’cc C^ounty Courts, Vol. 
XIII., pp. 536, No. 880 ct seq. ; Master Si Servant, 
Vol. XXXIV., pp. 489, Nos. 4038 ct seq. ; &, 
generally. Part LXXXA"!., Sect. 20, post. 

Stay of proceedings.] — See R. S. C., Ord. LIX., 
r. 14, p. 823, ante ; generally. Part XCIII., 
post. 


Sect. 8.— APPEALS FROM INFERIOR COURTS— 
WHAT INCLUDED IN. 

R. S. C., Ord. LDC., r. 18. Appeals from inferior Courts sliall 
in the construction oi Order LIX. include every appeal, motion, 
or application to set aside or vary any verdict or judgment in 
or of any ('ounty Court, or for a new trial in action in the Uigh 
Court remitted to such County Court for trial or otherwise. 


Sect. 9.— APPEALS IN PARTICULAR CASES. 

Sub-sect. 1. — In General. 

R. S. C., Ord. LDC., r. 19. (1) An appeal from any dceisioii 
of the Central Mid wives Board, under the Miduhes Act. 1902, 
and an app<‘al under 8Ub.section (1) of Section 7 of the Niirscb’ 
Registration Act, 1919, and an appeal under Section 9 of the 
Dentists Act, 1921, and an appeal from any decision of the 
licensing authority for England and Wales under suh-seetlon (4) 
of section 2 (d the Therapeutic Substances Act, 1925, sliall be 
made to the Divisional Court by notice ot motion and supported 
by affidavit, or, if the Court shall so direct on llic Jiearlng of the 
motion, by oral evidence. 

(2) An appeal from any deci.sion given under sub-section (4) 
of section 2 of the Therapeutic Substances Act, 1925, shall be 
made witliin six months alter tlio date on wliich notice of the 
decision is given to the appellant by the licensing authority. 

— r. 20. The notice of motion shall be an 

eight dajb* notice, and shall he filed at the Crown Office, and 
upon filing the notice the appeal shall be set down in the (’rown 
paper for hearing as If it were an appeal from an Inferior Court. 


SuB-yECT. 2 . — Appeals from Central Mid- 
wives Board. 

Mode of appeal.] — See R. S. C., Ord. LIX., 
r. 19 (1), supra. 

Right of appeal.] — See Medicine, Vol. XXXIV^"., 
pp. 501, Nos. 226 et seq. 


Filing notices, etc.y^See R. S. C., Ord. LIX., 
r. 20, supra. 


Hub-sect. 3. — Appeals under Nurses 
Registration Act, 1919, s. 7 (1). 

Mode of appeal.]— R. S. C., Ord. LIX., 
r. 19 (1), supra, 

FUing notices, eic.]~-Scc R. S. C., Ord. LIX., 

r. 20, supra. 


Hub-sect. 4. — Appeals under Dentists 
Act, 1921, s. 9. 

Mode of appeal.]— R. S. C., Ord. LIX., 
r. 19 (1), supra. 

Filing notices, etc.] — See R. H. C., Ord. LIX., 

r. 20, supra. 

Registration & removal from register of dentists.] 

—Sec Medicine, Vol. XXXIV., pp. 501, Nos. 202 
ct seq. 


Hub-sect. 5. — ^Appeals under Thekapeutii’ 
Substances Act, 1925, s. 2 (4). 

See R. H. C., Ord. LIX., r. 19, supra. 


Sect. 10.— APPEAL UNDER CRIMINAL JUSTICES 
ACT, 1925, S. 11 (1) (b). 

R. S. C., Ord. LIX., r. 21. (1) An appeal under proviso (6) 
to sub-section (1) of section 11 of the Criminal Justice Act, 1925, 
sliall be to a Divisional Court by notice of motion. 

(2) The notice of motion sliall bo an eight days’ notice and 
shall be supported by affidavit. 

(3) The notice of motion shall be served personally or by 
registered post on the clerk to the examining justices against 
whobc refusal the appeal is brought and on the prosecutor, and 
also on the Director of Public Prosecutions if the prosecution has 
been Instituted or undertaken or is being conducted by him. 

(4) The notice of motion shall be so served within six days 
after the refusal and the appeal shall witliln four days after such 
service be entered in the Crown Office, and upon its being so 
entered sliall be set down for hearing as if it were an appeal from 
an Inferior Court. The appeal shall be placed in the day’s list 
for hearing at the next practicable sitting of the Divisional Court 
wlien ex parte motions are heard. 

(5) The affidavit shall state the facts and grounds on wliicli 
the appeal is made, and a copy of it shall be served with the 
notice of motion. 

(6) The evidence at the hearing of the appeal shall be by 
affidavit unless the Court otherwise orders, and the accused 
person if in custody shall not attend unless tne Court otherwise 
directs. 

(7) The Court shall cause notice of its decision to be com- 
municated to the clerk to the examining justices. 

(8) The Court or a Judge shall have power to extend the 
times mentioned In this Rule. 
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Sect. 1.— RIGHT OF APPEAL FROM FINDINC, 
DECISION, ORDER, ETC. 

R. S. C., Ord. LDCa., p. 1. There shall be a right of appeal 
from any finding, derision, order or direction and from any 
entered or signed by leave, order or direction of an 
Ofilcial or Special Referee In any action, cause or matter or 
question or Issue referred to him for trial or decision and from 
any assessment or award of damages by him. 

Trial before official referees, see R. S. C., Ord. 
XXXVI., rr. 45— 55d, pp. 667-573, ante. 

8815. Referee directed to take accounts.] —Where 
an official referee is directed to take accounts for 
the purpose of assisting the trial judge, an appeal 
lies against the result of his inquiries to that judge 
& not to the Divisional Court. 

The order directing the account to be taken did 
not, unfortunately, say “ for inquiry & report.” 
It was, however, obvious from the circumstances 
that no issue had been referred to the referee for 
decision. 

An appeal in these circumstances does not come 
within Ord. LIXa. The matter was sent to the 
referee for his consideration & preparation of 
accounts under sect. 13 of the Arbitration Act, 
1889. Ord. XXXVI., r. 54, provides that, in 
such cases, ” where . . . the report of the referee 
has been made in a cause or matter tiie further 
consideration of which has been adjourned, it 
shall be lawful for any party, on the hearing of 
such further consideration, without notice of 
motion or summons, to apply to the court or judge 
to adopt the report, or without leave of the court 
()r a judge to give not less than four days’ notice 
of motion, to come on with the further considera- 
tion, to vary the report or to remit the cause or 
matter or any part thereof for rehearing or fui*ther 
consideration to the same or any other referee.” 

In these circumstances tliis application is 
wrongly brought to this court, & the appeal must 
be dismissed (Lush, J.). — .Tkiu is r. Morgan (1923), 
39 T. L. R. 436, 437 

8816. Applioation to set aside Judgment under 
Ord. XXXVI., r. 88.] — London S.S. & Trading 
C oRpN., Ltd. v. Russian Volunteer Fleet, No. 
3830. post. 


Sect. 2. —TO WHAT COURT APPEAL LIES. 

R. S. C., Ord. LIXa., r. 2. In the case of a finding, decision, 
order, direction or judgment arrived at, made, given, directed 
or entered on the trial or hearing of any action, cause or matter 
or question or issue or of any assessment or aw’ard of damages 
the appeal shall lie 

(1) In the Chancery Division to the Judge In Court ; 

(2) In the King’s Bench Division to a Divisional Court ; 

(3) in the Probate, Divorce and Admiralty Division to a 

Divisional Court of that Division, 

8817. Former practice.] — When judgment has 
been actually entered up pursuant to a direction 
by the official referee under Rules of Supreme 
Court, 1883, Ord. XXXVI., rr. 60 & 50 a (Rules 
of Dec. 1889), it is too late for the unsuccessful 
party to apply to a court of first instance to move 
by way of a.ppeal to set aside the judgment ; his 
proper course is to go direct to the Court of 
Appeal. — Skrlb v. Fardell (1890), 44 Ch. D. 299 ; 
62 L. T. 369 ; 38 W. B. 733. 

8818. .] — ^Action for damages for breach of 

covenant by the lessee of a house to keep it in 
repair & deliver it up in repair. 

The cause was referred for trial to an official 


Official or Special Referees. 

referee, who was to direct judgment to be entered 

6 otherwise to ^^1 with the whole action, pur- 
suant to Ord. 

The case was sent for trial to the official referee, 
who gave the pltf. a farthing damages & made him 
pay all the costs of the action. The pltf. appealed 
to the Divisional Court, asking that the judgment 
niight be entered for him for the amount of the 
dilapidations, viz. £70, or that there might be a 
new trial. The Divisional Court decided that 
there must be a new trial, & laid down a rule as 
to the measure of damages for the guidance of the 
official referee when the case should come before 
him again. From that decision the deft, has 
appealed. 

I think that we must, with all deference to the 
learned judgment of the Divisional Court, allow 
the appeal of the pltf. & give judgment in his 
favour for £70 (Lord Esher, M.K.). — .Toyner v. 
Weeks, [1891] 2 Q. B. 31, 42 ; 60 I.. .T. Q. B. 
510 ; 05 L. T. 16 ; 55 J. P. 725 ; 39 W. R. 583 ; 

7 T. L. R. .509, C. A. 

3 gl 9 , .] — ^Wliere there has been a trial 

before an official referee, a motion for a new trial 
must be made in the Queen’s Bench Division, 
& not in the Court of Appeal. — G ower v. Tobitp 
(1891), 39 W. K. 193 ; 7 T. L. R. 182, C. A. 

3g20. ,] — Wliere an action lias been referred 

to an official referee, a motion to a Divisional Court 
to review the findings of the official referee & to 
enter judgment accordingly is “an appeal to the 
High Court from any court or person ” within the 
meaning of sect. 1 (5) of the Judicature Act, 1894, 

the decision of the Divisional Court is therefore 
finaL unless leave be given to appeal. — Daqlish 
r. Barton [1900] 1 Q. B. 284 ; 68 L. J. Q. B. 1044 ; 
81 L. T. 551 ; 48 W. R. 50 ; 44 Sol. Jo. 24, C. A. 

8821. .] — ^Wlien in an action in the Chancery 

Division the whole action has been referred to an 
oflicial referee for trial, & judgment has been 
entered in pursuance of his direction, an appeal 
from the judgment does not lie to the Court of 
Appeal, but an application to set aside the judg- 
ment must be made to the judge of the Chancery 
Division to whom the action is assigned. 

Serle v. Fardclly No. 3817, ante^ not followed. 

Daglish v. Barton, No. 3820, ante, disapproved. — 
Wvnne-Finch v. Ciia^^ok, [1903] 2 Ch. 475 ; 72 
L. J. Ch. 723 ; 89 L. T. 123 ; 52 W. R. 24 ; 19 
T. I.. R. 031, C. A. 

8822. Leave to appeal.] — Where an order lias 
been made under sect. 14 of the Arbitration Act, 
1889, that the whole cause or matter, or any 
question or issue of fact arising therein, shall be 
tried before an official referee, no leave to appeal 
is K^quired from an order of the Divisional Court 
on an application made to that court to review 
the decision of the official referee. — MuNDAY v. 
Norton, [1892] 1 Q. B. 403 ; 01 L. J. Q. B. 456 ; 
66 L. T. 173 ; 40 W. R. 365 ; 8 T. L. R. 396 ; 36 
Sol. Jo. 306, C. A. 

8823. .] — On an appeal from an official 

referee to a Divisional Court leave to appeal to the 
Court of Appeal is not required. — Carter v. Hall, 
[1921] W. N. 141. 

8824. Whole action referred to referee — Certain 
issues to be tried first.] — This was a motion on 
behalf of the pltf., asking that the decision & order 
of the official referee upon & in relation to certain 
issues ordered to be tried in the action might be 
reversed & rescinded, & that judgment might be 
given for the pltf. upon such issues, or that the 
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Sect 2. — To whai courl appeal lies. Sects. 3, 4 c£: 5,] 

matter might be remitted to the official referee for 
further hearing & consideration. By three orders 
of the court it was ordered that five actions pending 
between the parties (or some of them) be tried by 
the official referee, & on the application of the 
parties to aU the said actions the official referee 
ordered, on Aug. 6, 1891, that a trial should be 
held to determine certain issues of fact. Such 
trial Tvas accordingly held, & the official referee 
gave his decision on the issues. On the motion 
beij^ opened, counsel for the defts. took a pre- 
liminary objection that by virtue of sect. 14 of 
the Arbitration Act, 1889, an appeal would not 
lie to this court, but to the Court of Appeal. 
The order of the official referee is equivalent to a 
final judgment : Serle v. Fardell^ No. 3817, ante. 
If the action were brought in the Queen’s Bench 
Division the proper court would be the Divisional 
Court. R. S. C., Ord. XXXVI., r. 4, gives the 
official referee power to deal with the case in this 
way. This is not an interlocutory order, it is 
a judgment of fact. On behalf of the pltf. it was 
contended that there was no final jud^ent : the 
pleadings were .still open. [lie did not finish the trial 
of the action — ^liow can an appeal from liis findings 
lie to me? (Romer, J.)]. By virtue of R. S. C., 
Ord. XXXVI., r. 62, & sect. 10 of the Arbitration 
Act, 1880. [llie official referee made no order. 
He has decided certain points, but has not com- 
pleted the trial. How can the court act on this 
rule dealing with an award until he has given an 
award? (Romer, J.)]. 8uch a course has fre- 
qniently been adopted in the Queen’s Bench 
Division, where the court gives the official referee 
instructions as to how to conduct his inquiry. 
Sect. 15 (2) of the Act is in point. We cannot 
go to the Court of Appeal until there is a judgment 
of the coiut : Dyke v. Cannell, No. 3828, pod. 

I think this motion fails. It is a case where the 
whole action is referred by consent to the official 
referee. Pending the trial, he has tried certain 
questions of fact & arrived at certain conclusions 
on such questions, & has done no more. The 
party against whom such questions have been 
found now appeals to me to have those findings 
set aside or reheard. I cannot at this stage inter- 
fere. It would be highly inconvenient if, pending 
trial, an appeal would lie against any portion of 
the trial on which he has given his decision. 
No order & no section of the Arbitration Act has 
been pointed out to me on which I can act. 
Sect. 1 0 refers to the case where an award has been 
made. Here there has been no award. Reference 
wf^ made to Ord. XXXVI,, r. 63. On looking at 
this I am of opinion that it refers to a case where 
the referee has submitted some question of law 
or fact to the court. There has been no submission 
here. Sect. 15, sub-sect. (2), cannot possibly 
apply, because there has been no report of the 
referee & no award. Under these circumstances 
the motion is misconceived, & must be dismissed, 
with costs (Romer, J.).— Lewis v. Walker (1891 ), 

38 Sol. Jo. no, HI. ' 


Sect. S.^PROCEDURE ON APPEAL. 

provided for by Rule 2, 

the following provisions shall apply 
(a) the appeal shall be brought within six weeks after the 
finding, decision, order or direction or the ludgraent 
appeued from is made, given, directed, entered or 
signed or assess^nt or award made, unless the “ 
or the Referee • * - 


I (5) the appeal shall be brought by notice of motion to set 
aside or vary the finding, derision, order, direction, or 
' judgment or the assessment or award appealed against. 

The notice of motion may ask that some other finding, 
decision, order, direction, Judgment or assessment or 
award be made, given, directed or entered or that the 
action, cause or matter, question or Issue or assessment 
or award be referred back to the Referee for recon- 
sideration. Save as herein provided no application 
for a new trial before a Referee shall be made ; 

(c) the notice shall be In writing and shall be a fourteen days* 

notice, and shall be served within the time limited In 
paragraph (a) of this Rule ; 

(d) the notice shall state whether the whole or only part of 

the finding, decision, order, direction, or Judgment or 
assessment, or award Is appealed from, and In the 
latter case shall specify which part ; 

(e) the notice shall state concisely the grounds of the appeal ; 

(/) the appeal shall be no stay of proceedings unless the 

Court or Referee otlierwlse orders ; 

(g) on the hearing of such appeal the Court may set aside or 
vary the finding, decision, order, direction, or judgment 
or the assessment or award appealed from or any part 
thereof and may direct any other finding, decision, 
order, direction, or Judgment or assessment or award 
to be made or entered or may require any explanation 
or reasons from the referee or may remit the action, 
cause, matter, question or Issue or assessment or award 
or any part thereof or any question or Issue therein 
to the same or any other referee for re-trlal or further 
consideration with or without any special direction or 
directions. 

3825. Time for appeal.] — Upon an appeal from 
the judgment & finding of an official referee, by 
way of asking for a new trial, respondent took the 
preliminary objection that the application was 
out of time : — Held : the case came within Ord. 
XXXIX., rr. 3 &; 4, & the objection was good. — 
Forrest v. Todd (1897), 76 L. T. 500. 

.]Se€ R. 8. C., Ord. LIXa., r. 3 (a), supra. 

3g26. Party raising objection — At earliest 

opportunity.] — London 8.8. & Trading Corpn., 
Ltd. V. Russian Volunteer Fleet, No. 3830, post. 

3827. Notice of motion.] — Upon a motion to 
set aside or vary the judgment in a case tried 
before an official referee under the Supreme Court 
of Judicature Act, 1873 (c. 66), ss. 58, 69, an 
affidavit, or some evidence of what took place at 
the trial, must be furnished to the court. —Stubbs 

V. Boyle (1876), 2 Q. B. D. 124; 35 L. T. 906; 26 

W. R. 184. 

3828. .] — Where on a reference under 

sect. 67 of the Judicature Act the unsuccessful 
party desires to question the findings of the 
referee, the proper course is to move the court on 
notice under Ord. LIIL to the other party, & such 
a motion need not be made within the time 
limited by Ord. XXXIX., r. 1a, for moving for a 
new trial in an action tried by a jury. — D yke v. 
Cannell (1883), 11 Q. B. D. 180 ; 49 L. T. 174 ; 
31 W. R. 747. 

-.]—See R. S. C., Ord. LIXa., r. 3 (6), (c), 
(d), (e), supra. 

3829. Delivered after Judgment entered.] — 

Counsel for the pltf. took the preliminary 
objection that the deft, ought to have delivered 
his notice of motion to set aside the findings & 
award of the official referee before judgment had 
been entered. 

The court overruled the objection, being of 
opinion that Ord. XL., r. 6, gave the deft, power 
to move in the Queen’s Ben^ Division after the 
judgment directed by the official referee to be 
entered had been entered. — ^P eoudfoot v. Hart 
(1890), 25 Q. B. D. 42, 43 ; 69 L. J. Q. B. 389 ; 63 
L. T. 171 ; 66 J. P. 20 ; 88 W. R. 780, 0. A. 

Fees payable on filing.]— 5'ee Supreme 

Court Fees Order, 1930, Sect. VL, item 97, Yearly 
Supreme Court P^tioe. 

8880. Postponement of hearing.}— The pltfis. 
brought an action against the defts. which was 
referred to an official referee on March 3, 1925* 
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The pltfs. on Feb. 12, 1920, amended their points 
of claim, the defts.’ solicitors not opposing as they 
had no instructions from their clients, who resided 
in Moscow. The official referee fixed the trial of 
the action for Feb. 26. The defts.’ solicitors on 
Feb. 24 applied to the official referee for a post- 
ponement of the trial on the ground that, owing 
to the short notice, they were not properly 
instructed. The official referee made no order, 
but gave the defts.’ solicitors leave to apply again 
for a postponement provided a telegram was sent 
to the defts. at Moscow, & a reply was received 
from them stating that they would defend the 
action. A telegram was accordingly sent, & a 
reply was received from the defts. asking for a 
postponement for two months, but not stating 
that they would defend the action. 

On Feb. 26 the action came on for trial before 
the official referee. The defts.’ representatives 
again applied for a postponement on the ground 
that they were not ready for trial as they were 
not sufficiently instructed, their clients being 
abroad. The official referee offered to postpone 
the trial if the defts.’ counsel would give an 
undertaking as to costs. The defts.’ counsel was, 
however, unable to give this undertaking in the 
absence of instructions, & accordingly the trial 
of the action proceeded, the defts.’ counsel & 
solicitor leaving the court. The official referee on 
the same day gave judgment for the pltfs. 

The defts.’ solicitors on March 3 gave notice to 
the pltfs. that the defts. would appeal to the judge 
in chambers against the refusal of the official 
referee to postpone the hearing of the action, &, 
further, that they would apply to the judge to set 
aside the judgment of the official referee & to 
order a new trial. The appeal was heard by the 
judge in chambers on March 19 &; dismissed, but 
the judge referred to the official referee the applica- 
tion to set aside the judgment. The point that 
fhe application to the judge in chambers to set 
aside the judgment of the official referee was not 
made within six days of the trial was not taken 
before the judge. The application to set aside 
the judgment was heard by the official referee on 
March 29, when he took the point that the applica- 
tion had not been made within six days of the 
trial as required by Ord. XXXVI., r. 33, of the 
Rules of the Supreme Court ; &, secondly, that he 
had no jurisdiction to set aside liis own judgment, 
having regard to Ord. LIXa., r. 3 (6), & ho 
accordingly dismissed the application. 

The court was told that the official referee 
thought that he had no power to set aside his own 
judgment by reason of the concluding words of 
Ord. LIXa., r. 3 (6). That order dealt with 
appeals from official or special referees, & rule 1 
gave a right of ^peal. Rule 2 provided that the 
appeal in the King’s Bench Division should lie 
to a Divisional Court. I think that that rule only 
means that there should be no application for a 
new trial by a rule nm, but that applicant must 
proceed by way of notice of motion. I am satisfied 
that the whole of the Order has reference in the 
King’s Bench Division to an appeal to a Divisional 
CouH, & has no reference to an application to an 
official referee to set aside his own judgment. 
In the circumstances I am satisfied that the 
o^ial referee has not in the present case exercised 
his discretion in the matter, & therefore the case 
must go back to him to deal with the application. 
The appeal will therefore be allowed (Salter, J.). 
— London S.S. & Trading Oorpn., I/td. v. Russian 
Volunteer Fleet, [1920] W. N. 193 ; 136 L. T. 
607 ; 42 T. L. B. 632 ; 70 Sol. Jo. 838. 

8881. Powers of court on appeal.]— On appeal 


Official or Special Referees. 

from an official referee who has ordered judgment 
to be entered for the pltf., the court haa power 
not only to set aside such judgment, but to enter 
judgment for the deft. — C lark v, Sonnenschein 
(1890), 25 Q. B. D. 464 ; 69 L. J. Q. B. 561 ; 38 
W. R. 743, C. A. 

.] — See R. S. C., Ord. LIXa., r. 3 (g), supra. 


Sect. 4. ---INTERLOCUTORY MATTERS. 

R. S. C., Ord. LDCa., r. 4. In the case of an order or decision 
on the hearing of a summons or other interlocutory application 
such appeal shall lie : — 

(a) in the Chancery Division to the Judge in Chambers ; 

(If) In the King’s Bench Division to the Judge in Chambers ; 

(c) in the Probate, Divorce and Admiralty Division to a 
Judge of that Division, in Chambers ; 
and Bucli appeal shall be brought by notice In writing to attend 
before the Judge In Chambers, and such notice shall be served 
witliin seven days after the making of the order or decision 
appealed from unless the Judge or Referee shall extend such 
time. Unless otherwise ordered there shall be at least two clear 
days between the service of the notice of appeal and tho day 
fixed for the hearing of the appeal. 

3832. Refusal to postpone hearing.] — An appeal 
from the official referee is to the judge at chambers. 

This was an appeal from tlie decision of the 
official referee, refusing to postpone the hearing 
until the deft, returned to England. 

The subject-matter of the rule, discovery & 
inspection, shows that it is a matter for the judge 
in chambers (Vaughan Williams, J.). — Richard 
v. Talbot (1890), 38 W. R. 478. 

3833. Order granting commission to examine 
witnesses abroad.] — An official referee, to whom an 
action is referred for trial, has jurisdiction to make 
an order granting a commission to examine 
witnesses abroad, & a judge at chambers has 
jurisdiction to review the decision of the official 
referee granting or refusing such an order. — 
Hayward v, Mutuai. Reserve Assocn., [1891] 2 
Q. B. 236 ; 66 L. T. 491 ; 39 W. R. 624 ; 7 T. L. R. 
575, D. C. 

3834. Order for production of documents.] — In 

actions which have been referred under Judicature 
Act, 1873 (c. 66), s. 57, orders for the production 
of documents may be made by the judge who has 
directed tho reference. Qiuere : whether they can 
also be made by the referee. 

An application in the nature of an appeal will 
lie to such judge from any order made by a referee, 
— Re liEiGii, Rowcliffe v, Leigh (1876), 4 Oh. D. 
661 ; 40 L. J. Ch. (iO ; 25 W. R. 66. 

3835. Order for inspection of property.]— Where 
all matters in dispute in an action are referred to 
a referee or arbitrator under the Arbitration Act, 
1889 (c. 49), s. 14, the court or a judge still has 
jurisdiction to make an order for inspection of 
property, the subject of the action ; but the 
referee or arbitrator likewise has jurisdiction to 
make such an order ; &, semhle, ordinai^y the 
more convenient course is, that application for 
such an order should be made to him in the first 
instance, & not to a judge at chambers. — ^M acax- 
FINE & Go. V, Calder &; Co., [1893] 1 Q. B, 646 ; 
62 L. J. Q. B. 607 ; 68 L. T. 426 ; 41 W. R. 436 ; 
9 T. L. R. 311 ; 4 R. 314, 0. A. 


Sect. 6.— APPUCATION OF R. S. C. ORDER XL. 

RR. 6, 6A. AND R. S. C, ORDER XXXVL. R. S2. 

R. S. C., Ord. LIXA., r. 6. Rules 6 and 6 a of Order XL., so 
far as they apply to trials by Official and Special Referees and 
officers ot the Court, are hereby ann\Uled, and Rule 52 of 
Order XXXVI. shall apply only to references for report under 
section 18 of the Arbitration Act, 1886. 
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Part LXXX.— Officers. 


Sect. 1. —EXISTING OFFICERS. 

R. S. C., Ord. LX., r. 1. All officers who at the time when 
these Buies come Into operation are attached to the Chancery 
Pivlslon of the High Court shall remain attached to the said 
Division ; and all officers who at the time aforesaid are attached 
to the Queen’s Bench Division shall remain attached to the said 
Division ; and all officers who at the time aforesaid are attached 
to the Probate Divorce and Admiralty Division shall remain 
attached to the said Division. 

See Supremo Court of Judicature (Consolidation) 
Act, 1925 (c. 49), ss. 104, 105, 100, 118, 119, 122, 
222 225. 

As to central offlce.] — See R. S. C., Ord. LXI., 
Part LXXXI., post. 

As to registrars of the Chancery Division.] — See 

R. S. C., Ord. LXTI., Part I.XXXIII., pos/. 


Sect. 2.— DUTIES AS TO APPEALS. 

R. S. C., Ord. LX., r. 2. Officers attached to any Division 
shall follow the appeals from the same Division, and shall 
perform in the Court of Appeal analogous duties in reference to 
such appeals as the Registrars and ofllcers of the Court of 
Chancery usually performed as to rchearings in the Court of 
Appeal in Chancery, and as tlie Masters and officers of the 
Courts of Queen’s Bench, Common Pleas, and Kxcliequer 
respectively performed as to appeals heard b^ the ('ourt ot 
l-\eluqiirr Chamber 


Sect. 2.— MASTER OF SUPREME COURT 

R. S. C., Ord. LX., r. 3. The offlce of Master of the Supreme 
Court of Judicature shall be deemed to be substituted lor the 


several offices specified in the first part of the first schedule to 
the Supreme Court of Judicature (Officers) Act, 1879, and all 
enactments and documents referring to any of those offices, 
or to any of the persons holding them, shall, unless the context 
otherwise requires, bo construed and have effect accordingly. 

As to masters in the Chancery Division, see 
R. S. O., Ord. LV., rr. 15, 15a, Part LXXI., Sect. 
15, ante. 

As to taxing masters, see R. S. C., Ord. LXI., 
r. iB, infra. 

Powers & duties of masters in the King’s Bench 
Division, see R. S. C., Ord. V., rr. 6-8, p. 803, 
ante ; R. S. C.. Ord. LTV., rr. 12-29, pp. 703-709, 
ante. 


Sect. 4.— RECOGNISANCES IN THE CHANCERY 
DIVISION. 

R. 8. C., Ord. LX., r. 4. Where by the practice of the Chancery 
Division recognisances are required to bo given, such recog- 
nisances shall be given to the two senior Masters for the time 
being of the Judge to whom the cause or matter is assigned ; 
and when the same are, by any judgment or order, directed to 
be vacated, the proper officer shall, on due notice thereof, attend 
one of the said Masters, who shall thereupon vacate such 
recognisances in the usual manner. 

Form of recognisance & bond.] — See Appendix L., 
Nos. 21, 21a, Yearly Supreme Court Practice. 

As to expressing the time & place of taking.] — 
See R. 8. C., Ord. XXXVIIT., r. 5, p. 587, ante. 

As to enrolment.] — See R. S. C., Ord. LXI., 
rr. 8a, 13, 14, Part T.XXXl., Sect. 8, post. 


Part LXXXI. — Central Office. 


Sect. 1 .—DISTRIBUTION OF BUSINESS. 

R. S. C., Ord. LXI., r. 1. Tlie Central Office shall be divided 
into such Departments and Sub-Departments as the Lord 
Chancellor shall from time to time direct, and the business of 
the offlce shall be distributed among the Departments and 
Sub- Departments as the I>ord Chancellor shall from time to 
time direct. 

Summons & order department.] — See Central 
Office Regulation®?, Yearly 8nprf»me Court Practice. 


Sept. 2.— MASTERS OF THE SUPREME COURT. 

R. S. C., Ord. LXI., r. iB. The Chancery Taxing Masters 
transferred to the central office by virtue of Buie 2 of the Buies 
of the Supreme Court of January, 1902, and all persons appointed 
as Taxing Masters of the Supreme Court, hereinafter called 
Masters of the Supreme Court (Taxing Offlce), shall be Masters 
of the Supreme Court, 

The Masters of the Supreme Court (Taxing Offlce) shall have 
power and Jurisdiction to tax and settle all costs, charges, and 
expenses taxed in the central office, or directed by any statute 
to be taxed or settled by a Master of the Supreme Court, or by 
any Master as the prescribed authority for any such taxation. 

The Supreme Court Taxing Office shall be under the control 
and superintendence of the Masters of the Supreme Court 
(Taxing Office) and they shall perform the duties thereof, but 
save and except the taxation of costs and all duties incidental 
th^ereto or consequent thereon the Masters of the Supreme Court 
( taxing Offlce) shall not perform any other duties hitherto per- 
formed by Masters of the Supreme Court. 

3886. Taxation of costs under Solicitors Act, 
1843.] — Application ha\ ing been made, by origin- 


ating summons in the Manchester District Registry, 
before the amendment in July, 1910, of Ord. 
XXXV., r. Oa, to a judge of the King’s Bench 
Division sitting at Manchester for an order 
referring a bill of costs of a solicitor for non- 
contentious business to the district registrar for 
taxation: — Held: “the proper officer” to tax 
the bill within sect. 37 of the Solicitors Act, 1843, 
was not the district registrar, but a master of the 
Supreme Court. — Stead v. Smith, [1911] A. 0. 
688 ; 81 L. J. K. B. 68 ; 105 L. T. 120 ; 55 Sol. 
Jo. 610, H. L. 

3837. Expenses under Finance (1909-10) Act, 
1910, s. 38.] — On the hearing of an appeal under 
Finance (1909-10) Act, 1910, the referee made an 
order in the following terms : “I order that any 
expenses incurred by the commissioners be paid 
by the appellant.” 

On a motion to make this award a rule of court : 
— Held : the award was void for uncertainty & 
could not be made a rule of court. 

“ Expenses ” is not a term of art ; it is a vague 
& general term. It may be that the legislature 
deliberately used an informal term because it was 
anticipated that this procedure before a referee 
would be much less formal than it has in fact 
become. This difficulty would have been avoided 
if the referee in the present case had used the word 
“ costs ” instead of “ expenses,” because an award 
of an arbitrator awarding costs is not bad merely 
because he does not fix the amount. When the 
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matter is in the High Court that court fixes the 
amount through a taxing master who is a minis- 
terial officer. This rule applies equally whether 
by statute or by agreement the submission is or 
may be made a rule of court. ... I have before 
me an order of a referee ordering payment of 
expenses of unascertained amount. I cannot 
m^e the amoimt certain through the taxing 
officers of this court (Sceutton, J.). — Simpson v. 
Inland Revenue Combs., [1914] 2 K. B. 842, 
846 ; 83 L. J. K. B. 1318 ; 110 L. T. 909 ; 30 
T. L. R. 436. 

3g3S. ,] — Sect. 33 (3) of the Finance 

(1909-10) Act, 1910, contains a provision that a 
referee who determines matters by virtue of the 
power given by that section “ may, if he thinks 
fit, order that any expenses incurred by the 
appellant be paid by the commissioners, & that 
any such expenses incurred by the commissioners 
be paid by the appellant,” & in Simpson's Case, 
No. 3837, ante, I decided that the word “ ex- 
penses,” — which is not known as a term in English 
law — if used by the referee in his order, made it 
necessary that he should fix the amount of 
expenses, there being no means by which a taxing 
master can settle what are expenses. I hinted in 
that judgment— & I now have to give my decision 
on the matter — that, supposing the referee does 
not fix the amount of expenses but makes an 
order for costs, the order would be valid although 
he does not fix the amount of the costs which he 
awards. Costs can, under a rule of court, be 
taxed by the taxing officer of the court, & a person 
who is authorised to give costs may delegate the 
ministerial function of taxing them to an officer 
of the court. While I think that a referee, if he 
gives ‘‘ expenses,” must settle the amount of 
those expenses, I am of opinion that he may, if 
he gives ” costs,” make a valid award, although 
he does not fix the amount of the costs, when 
his order as to costs has been made a rule of court 
the taxing master of the court will assess the 
amount of costs, not as a judicial but as a minis- 
terial officer (ScRU^rroN, J.). — Matthews v. 
Inland Revenue Comes., [1914] 2 K. B. 192, 194 ; 
83 L. J. K. B. 1652 ; 110 L. T. 931, C. A. 

3839. Costs of inquiry under Lands Clauses Act, 
1845.] — The Chancery taxing masters, whose 
office is amalgamated with, & who are themselves 
transferred tD, the central office by virtue of the 
general rules pursuant to Supreme Court of 
Judicature (Officers) Act, 1879, which came into 
operation on Jan. 11, 1902, have now jurisdiction 
to tax the costs of an inquiry before a jury under 
the Lands Clauses Act, 1846. — Covington v. 
Metropolitan Distoict Ry. Co., [1903] 1 K. B. 
231 ; 72 L. J. K. B. 93 ; 87 L. T. 649 ; 61 W. R. 
428 ; 19 T. L. R. 142 ; 47 Sol. Jo. 160, D. C. 


Sect. 3.— CONTROL OF BUSINESS. 

R. S. C., Ord. liXL, r. 2. It shall bo the special duty of one I 
of the Masters to be present at, and control the business of, the 
central office, and to give the necessary directions with respect 
to questions of practice and procedure relating to the business 
thereof. 

3840. Directions under rule — Effect of.] — The 

practice masters, acting, we presmne, under Ord. 
LXI., r. 2, have at some period between 1880 & 
1888, issued a direction that “ writs of summons 
before the Judicature Acts came into force may be 
renewed without an order.” This direction, 
however, has no statutory authority. It cannot 
in our judgment be treats as a direction of the 


court under the Judicature, 1873, s. 22, & even if 
it could, it cannot control the Rules of Court, 
1883, which have parliamentary authority & are 
expressly made applicable to pending proceedings 
(Charles, J.). — Htjmb v. Sombrton (1890), 2^6 
Q. B. D. 239 ; 69 L. J. Q. B. 420 ; 62 L. T. 828 ; 
66 J. P. 38 ; 38 W. R. 748 ; 6 T. L. R. 374. 

3841. .] — ^An affidavit in support of a 

motion in the Chancery Division was sworn in a 
foreign country before a notary public. It con- 
tained an interlineation which was not initialled 
by the notary. The affidavit was initialled & 

? assed by a practice master of the Queen’s Bench 
)i vision, & then placed on the file : — Held : 
according to the practice of the Chancery Division, 
an affidavit with an interlineation not properly 
initialled ought not to be filed without an order 
of the court, & that a practice master of the 
Queen’s Bench Division has no authority in a 
matter in the Chancery Division. — He Cloakb 
(1891), 61 L. J. Ch. 69 ; 65 L. T. 455 ; 40 W. R. 
74 ; 36 Sol. Jo. 20. 

3842. .] — A deft, who objects to the 

jurisdiction has an absolute right to appear imder 
protest. The practice of the master in dealing 
with an appearance under protest of allowing the 
deft, a reasonable time for applying to set aside 
the writ, & then sealing the appearance with an 
entry that the appearance is to stand as uncon- 
ditional unless the deft, makes the application 
within the prescribed time, has no sf^tutory 
authority & cannot limit the power of the court 
to enlarge the time for objecting to the juris- 
diction. The meaning of the practice, which is 
necessary to prevent the hands of the court from 
being tied up indefinitely by a formal protest, is 
merely that the omission of the deft, to apply to 
set aside the writ within the prescribed time 
raises a presumption against him of waiver of the 
objection to the jurisdiction & entitles the officials 
of the court in the ordinary course to treat the 
appearance as absolute. — Keymer v, Reddy, 
[1912] 1 K. B. 215 ; 81 L. J. K. B. 266 ; 105 L. T. 
841, C. A. 

Power of one master to act for another.] — See 
R. S. C., Ord. LIV., r. 9 a, p. 702, ante. 


Sect. 4. -ARRANGEMENTS TO BE ANNOUNCED. 

R. S. C., Ord. LXI., r. 4. The arrangements made under the 
two last preceding Rules shall be publicly announced in such 
manner as the Lord Cliief J ustice of England shall from time to 
time direct. 


Sect. 5.— ADMINISTERING OATHS. 

R. S. C., Ord. LXL, r. 6. Every Master, and every first and 
second-class clerk in the Central Office, shall, by virtue of his 
office, have authority to take oaths and affidavits in the Supreme 
Court. 

Fees .] — See Supreme Court Fees Order, 1930, 
Sched. I., Sect. 3C., item 139, Yearly Supreme 
Court Practice. 


Sect. 6.— OPHCIAL SEALS. 

R* S. C.. Ord. LXI., r. 6. The official seals to be used in the 
central ofiioe shall be such as the Lord Chancellor from time to 
time directs. 
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Sect. 7. — (M^FICE COPIES. 

R. S. C., Ord. LX1.« r. 7. All copies, certiflcates, and other 
documeots appearing to bo sealed with a seal of the central 
oiBce shall be presumed to be office copies or certificates or other 
documents issued from the central office, and if duly stamped 
may be received In evidence, and no signature or other formality, 
except the sealing with a seal of the central office, shall be 
required for the authentication of any such copy, certificate, or 
other document. 

Use in evidence,}— R. S. C., Ord. XXXVII., 
r. 4, p. 578, ante ; Evidence, Vol. XXII., pp. 263, 
Nos. 2366 ei seq. 

Printing, etc.]— R. S. C., Ord. LXVI., r. 7. 

Fees.] — See Supreme Court Fees Order, 1930, 
Sched. I., Sect. VII., Nos. 106-110, Yearly Supreme 
Court Practice. 

Proof in bankruptcy proceedings.] — See Bank- 
ruptcy Act, 1014 (c. 69), 88. 137-144, &, generally^ 
Bankbuptcy, Vols. IV. V. 

County court proceedings.] — See County Courts 
Act, 1888 (c. 43), s. 281, &, generally^ County 
Courts, VoI. XIII. 

Criminal proceedings — Proof of previous con- 
viction.] — See Evidence Act, 1851 (c. 99), s. 13 ; 
Criminal Procedure Act, 1865 (c. 18), s. 6; Pre- 
vention of Crimes Act, 1871 (c. 112), s. 18 ; &, 
generally. Criminal Law, Vols. XIV. & XV. 

District registry — Proof of documents issued 
out of.] — See Judicature Act, 1925 (c. 49), s. 85. 

Documents — Admissibility.] — See Evidence, 
Vol. XXII., pp. 261, Nos. 2336 et eeq, 

3843. House of Commons.] — The test roll of the 
House of Commons & the official copy of the 
division lists : — Held : admissible in evidence. 

Qtuere ; as to the return book. 

The best evidence of membership of the 
House of Commons is the return of the writ of 
election with the returning officer’s indorsement 
thereon. — Forbes v, Samuel, [1913] 3 K. B. 
706; 82 L. J. K. B. 1136; 109 L. T. 699 ; 29 
T. L. R. 544. 

-.] — Sec, further. Evidence, Vol. XXII., 
pp. 325, Nos. 3210 et eeq* ; Evidence Act, 1845 
(c. 113), s. 3. 

3844. House of Lords — Judgments.] — In an 

action upon a wager, whether a decree of the 
Court of Cliancery would be reversed on appeal 
to the House of Lords, proof of the decree & 
reversal is sufficient without showing the previous 
proceedings below. A copy of the judgment of 
reversal is admissible, & need not be stamped. — 
Jones v, Randall (1774), 1 Cowp. 17 ; 98 E. R. 
914. 

3845. Irish Free State — Copies for use in.] — The 

effect of the Irish Free State Constitution Act, 
1922 (sess. 2), s. 1, & Article 73 of the Schedule 
thereto, & of the Irish Free State (Consequential 
Provisions) Act, 1922 (sess. 2), s. 1 (1), is that 
the Judgments Extension Act, 1868, has, since 
Dec. 5, 1922, ceased to apply to Southern Ireland, 
now tlie Irish Free State. A certificate of an 
English judgment can therefore no longer be 
issued under sect. 1 of the Judgments Extension 
Act, 1868, for registration in the Irish Free State 
Couits. 

Semble : that as a result of Gievea v. Connor, 
[1924] 2 Ir. R. 182, a decision in the Irish Ftee 
State Court, such certificate will be registered in 
the Irish Free State Courts, but {per Bankes, L. J., 

& Sabgant, L.J.) the application to the English 
Court should be for a certificate of the judgment 
eimpliciter imder Ord. LXI., r. 7, & not supported 
by an affidavit having reference to the Judgments 
Extension Act, 1868. — ^Banfield r. Chester 
(1925), 94 L. J. K. B. 806 ; 133 L. T. 623 ; 41 
T. L. R. 563 ; 69 Sol. Jo. 692, C. A. 


3846. Probates, etc. — Sealing & reseallng.] — 

The Government of Ireland Act, 1920, gives to 
I His Majesty’s High Court of Justice in Northern 
Ireland all such jurisdiction as was then exercised 
by the High Court of Justice of Ireland. This 
includes the granting of probate, &, therefore, 
a probate granted by that court can be resealed in 
the Probate Court in England, according to the 
practice before the Government of Ireland Act, 
1920.— /n the EataU of Gault, [1922] P. 195 ; 91 
L. J. P. 144 ; 127 L. T. 402 ; 38 T. L. R. 499. 

3847. .] — When letters of administra- 

tion granted by the High Court of Justice in 
Northern Ireland are deposited for the purpose of 
being resealed in England, the court will requii’e 
an affidavit accounting for estate duty with 
respect to the assets in England pursuant to the 
Government of Ireland (Resealing of Probates, 
etc.) Ord. III., & a bond with regard to the assets 
in England in the same form as would be required 
in the case of the same assets on an application for 
an original grant of probate under the Court of 
Probate Act, 1867 (c. 77). — In the Estate o/Brogan, 
[1922] P. 276 ; 91 L. J. P. 212 ; 127 L. T. 846 ; 38 
T. L. R. 843. 

-.] — See, further, Judicature Act, 1925 
(c. 49), s. 174 ; Colonial Probates Act, 1892 (c. 6), 

s. 2. 


Sect. 8.— ENROLMENT. 

Sub-sect. 1. — No Enrolment of Judgments, 
Orders, etc. 

R. S. C., Ord. LXI., r. 8. It shall not be necessary to enrol 
any judgment or order. 

r. 8 a. It shall not be necessary to enrol 

any recognisance or bond given by a receiver, or liquidator, or 
guardian In pursuance of an order of the Court or a Judge, but 
the same shall be filed and kept as a record until the same has 
been duly vacated by order. 


Hub-sect. 2. — Deeds. 

R. S. C., Ord. LXI., r. 9. All deeds which by any statute or 
statutory Rule are directed or permitted to be enrolled in any 
of the Courts whose jurisdiction has been transferred to the 
High Court of J ustlce may be enrolled In the Enrolment depart- 
ment of the central office. 

3848. Deeds of relinquishment.] — In a case 
where a deed of relinquishment was enrolled under 
the Clerical Disabilities Act, 1870 (c. 91), & no 
office copy was served upon the bishop, the Master 
of the Rolls vacated & cancelled the enrolment by 
order. — He Young (1878), unreported, Yearly 
Supreme Court Practice. 

Settled Land Act deeds.] — See Settled Land Act, 
1926 (c. 18), 8. 66. 

Inolosure awards.] — See Inclosure Act, 1854 
c. 97), 8. 7. 

3849. Rectification after enrolment.] — The court 
is not prohibited by the Fines & Recoveries Act, 
1833 (c, 74), s, 47, from exercising its orduxary 
jurisdiction to rectify, on the groimd of mistake^ 
a deed of resettlement which has been enrolled as 
a disentailing assurance imder the Act. — Hall* 
Dare v. Hall-Dare (1886), 81 Ch. D. 261 ; 56 
L. J. Ch. 164 ; 64 L. T. 120 ; 34 W. R. 82 ; 2 
T. L. R. 100, C. A. 



Part LXXXI.— Central Office. 


831 


8850. .] — Sect. 47 of the Fines & Becoveries 

Act, 1833, which in some reimccts excludes the 
juri^ction of Courts of Equity in dealing with 
disentailing deeds, does not preclude the court 
from exercising its jurisdiction to rectify any slip 
or clerical error in a disentailing deed which 
prevents the deed as executed from being the deed 
of the parties. — ^Meeking v. Meeking, [1917] 1 
Oh. 77 ; 86 L. J. Ch. 97 ; 116 L. T. 623. 


Sub-sect. 3.— Scheme under Railway 
Companies Act, 1867. 

R. S. C., Ord. LXL, r. 10. A Bchemo under the Hallway Com 
panics Act, 1807, shall be enrolled in the Enrolment department 
of the central office. 


r. 11. A 8( heme under the Act in Rule 10 

mentioned shall not be enrolled unless notice of the order 
confirming it has at least onre In every entire week, reckoned 
from Sunday morning to Saturday evening, which elapses 
between the pronouncing of the order and the expiration of 
30 days from the pronouncing thereof, been Inserted In such two 
newspapers as shall have been appointed by the Judge for the 
insertion of advertisements under the order made pursuant to 
that Act, nor unless the newspapers containing those notices are 
produced to the proper officer when the scheme is presented for 
enrolment. 

See, also, Railway Companies Act, 1867 (c. 127), 
ss. 6, 18. 

3861. Confirmation order restrained.] — Where a 
scheme of arrangement between a railway com- 
pany & their creditors had been confirmed, enrol- 
ment of the conlirmation order was restrained on 
the application of outside creditors, who had, 
within thirty days from the date of the order, set 
down a motion for leave to file a petition for a 
roheai-ing. — D evon & Somerset Ry. Co. 
(No. 2) (1868), L. R. 6 Eq. 016. 

3852. Non-compliance with order as to adver- 
tising.]— In a case under the Companies Act, non- 
compliance with the directions of the court as to 
advertising is not necessarily fatal . — Re Anglo- 
Hpanish Tartar Refinerieh, Ltd., [1924] W. N. 
222 ; 68 Sol. Jo. 738. 


Sub-sect. 4. — Acknowledgments. 

R. S. C., Ord. LXI., r. 12. All acknowledgments required for 
tlie purpose of enrolling any deed or other document may be 
of Enrolments or before a Master, as | 


SuB-bECT. 6 . — Records of Deeds and 
Recognisances Enrolled. 

R. S. C., Ord. LXI., r. 18. The records of all deeds and 
recognisances enrolled shall be sent by the Clerk of Enrolments, 
so long as that office shall continue, or by the proper officer of 
the Enrolment department, to the Public Record Office. Rolls 
Yard, within two years from the time of the enrolment thereof. 


Sub-sect. 6. — ^Time for Enrolment. 

R. S. C., Old. LXI., r. 14. No recognisance shall be enroUed 
after six months from the acknowledgment thereof, except 
under special circumstances, and by an order niade by the 
Court or a Judge upon motion for the enrolment thereof after 
that time. 


Sect. 9.— PETmON AND ADMISSIONS TO BE 
FILED BEFORE ORDER PASSED. 

R. S. C., Ord. LXI.. r. 16. No order made on a petition, and 
no judgment or order wherein any written admission, ot evidence 
are entered as read, shall be passed, until the original wtltion, 
or written admissions of evioence, shall have been filed in the 
central office, or, where the proceedings are taken in a district 
registry, in tne district registry, and a note thereof made on the 
Judgment or order by the proper officer. 

8853. Filing copy where original lost.] — ^A 

petition presented at the Rolls was afterwards 
heard by the Lord Chancellor, who made an order 
upon it ; but before the order was passed, the 
original petition was lost, Lord ChanceUor 

allowed a copy of it, certified by the under- 
secretary at the Rolls to be a true copy, to be 
filed, instead of the original petition. — Sanderson 
V, Walker (1836), 1 My. & &. 359 ; 40 E. R. 413. 

3 g 54 . ,] — petitioner having refused to 

deliver the original petition, for the purpose of 
being filed with the clerk of the reports, prior 
to the order made upon it being passed, leave was 
given to the respondents to file, in its stead, the 
copy of the petition with which they had been 
served. — ^Andrews v. Walton (1836), 1 My. & 
Cr. 360 ; 40 E. R. 413. 

3855. .] — The original petition having been 

lost, the court allowed the copy left for the judge 
to be filed.— S mith v. Harwood (1853), 1 Sm. & G. 
137 ; 20 L. T. O. S. 190 ; 1 W. R. Ill ; 65 E. R. 
00 . 


Sect. 10.— PARTICULARS TO BE ENTERED ON 
FILING DOCUMENTS. 

B. S. C., Ord. LXI., r. 16. Upon every pleading or otlier 
proceeding whieh is filed in the central office, the date of filing 
the same wliall be printed or written. 


Sect. 11.— INDE3CES OR CALENDARS TO 
DOCUMENTS FILED. 

R. S. C., Ord. LXI., r. 17. Proper indexes or calendars to the 
files or bundles of all documents filed at the central office shall 
be kept, so that the same mav be conveniently referred to when 
required ; and such indexes or calendars and documents shall, 
at all times during office hours, be accessible to the public on 
payment of the usual fee. 


Sis(T. 12.— ENTRY OF FILING OF CERTinCATES 
AND OTHER DOCUMENTS IN BOOKS Cff 
CENTRAL OFFICE. 


R S. C., Ord. LXI., i. 18. There shall also bo entered In 
uroper hooks kept lor the purpose the time when any ccrtlUcate 
is delivered at the central office to be filed, with the name of 
the cause and the date of the certificate; and the like entry 
shall be made of the time of delivery of every document filed 
at the central office ; and such books siiall, at all times during 
office hours, be accessible to the public on payment of the usual 
fee. 


3856. Agreement that certificate of taxation not 
to be filed.] — The pltf.’s action having been dis- 
missed with costs by Kay, J., whose judgment 
was affirmed by the Court of Appeal, the costs were 
taxed & the certificates of the taxing master were 
obtained. 

The pltf.’s solicitors then wrote to the solicitor 
for D., one of the defts., saying that they wished 
to settle his costs, & asking him not to put the 
pltfs. to the expense of filing the certificates. 
An interview then took place, at which the pltf.’s 
solicitors asked D.’s solicitor not to file the certi- 
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Sect. Vi.— Entry of filing of certificates and oUter 
documents in books of central office. Sects. 13, 14, 
1 6, 10, 17, 18 <fc 19 : Sub-sects. 1 & 2. Sects. 20, 
21, 22, 23 <& 24. Part LXXXII. A’ccls. 1,2, 3 
<€? 4 : Suh-ficct. 1.] 

licates, but to allow the charge for so doing & for 
taking ofiBce copies to be deducted from the amount 
of the costs payable under the judgment. This 
was assented to, & the sum of £1 was allowed, & 
the pltf.’s solicitors gave to D.’s solicitor their 
cheque for £609 6s. 2d., being the amount of the 
certified costs less £1, & received the certificates 
with receipts indorsed. It was afterwards dis- 
covered that this amount did not include interest 
on the costs from the date of the judgments. 
D.’s solicitor demanded to have the certificates 
given back to him for the puruose of filing them, 
proceeded to issue execution for the amount 
of the interest upon the costs. This was refused, 
D. moved for an order directing the pltf. to 
attend before the proper officer at the Koyal Coui*t8 
of Justice, to produce to such officer the certificates 
in question for the purpose of enabling D. to issue 
a writ of execution for the interest on the costs 
thereby certified to be due, calculated from the 
date of the judgments of Kay, J., &; the Court of 
Appeal : — Held : D., acting by his solicitor, must 
be taken to have accepted the cheque of the pltf.’s 
solicitor in full accord & satisfaction of the whole 
debt due from the pltf., & applications accordingly 
refused. — Bidder v. Bridges (1887), 87 Oh. D. 
406 ; 67 L. J. Cb. 300 ; 68 L. T. 660, 667 ; 4 
T, L. B.86, C. A. 


Sect. 18.— DOCUMENTS TO BE MARKED WITH 
REFERENCE TO RECORD. 

R. S. C., Ord. LXL, r. 19. Every judgment, order, certificate, 
)etition, affidavit, or document made, presented, fiJed, or used 
n any cause or matter, shall be distinguished by having plainly 
Witten or stamped on the first page thereof tlio year, the letter, 
and the number by which the cause or matter is distinguished 
in the books kept at the central office, or a note indicating that 
the cause was commenced prior to iJnd November, 1852, and the 
correctness of such reference to the record may be required to 
be authenticated by the seal of the central office. 


Sect. 14.- ENTRIES IN CAUSE BOOKS. 

R. S. C., Ord. LXL, r. 20. There shall also be entered In the 
cause books, the date of every judgment, order, and certificate 
made in every cause or matter. 


Sect. 16.— REFERENCE TO REGISTRAR’S BOOK 
IN CHANCERY DIVISION. 

R. S. C., Ord. LXL, r. 21. The entry of every judgment and 
order in such cause books In the Chancery Division shall contain 
a reference to the date and folio of the Registrar’s book in which 
the judgment or order has been entered. 


Sect. 16.— HOUR FOR REGISTRATION OF 
JUDGMENTS, ETC. 

R. S. C., Ord. LXL, r. 22. The Registrar of Judgments shall 
not receive any memorandum of a judgment, execution, lis 
pendens, order, rule, annuity, Crown debt, or other incumbrance, 
or any memorandum of satisfaction relating to the same, for 
registration, after the hour of two in the afternoon. 

As to registration of judgments, etc., see Judo- 
MENTs & Orders, Vol. XXX., Part XIV. 


Sect. 17.— OFnCIAL SEARCHES. 

R. S. C., Ord. LXI., r. 23. The clerk of enrolments and each 
of the following Registrars namely — 

(a) the Registrar of bills of sale ; 

ib) the Registrar of certificates of acknowledgments of deeds 
by married women ; 

shall, on a request In writing giving sufficient particular^ and on 
payment of the prescribed foe, cause a search to be made In the 
registers or indexes under his custody, and Issue a certificate of 
the result of the search. 

Fees.] — See Siyreme Court Fees Order, 1930, 
Sched. I., Sect. VII., item 105, Yearly Supreme 
Court I’ractice. 


Sect. 18.— CERTinC ATE OF DATE OF PROCEED-^ 
INGS TAKEN IN CENTRAL OFHCE. 

R. S. C., Ord. LXL, r. 24. For the purpose of enabling all 
persons to obtain precise information as to the state of anv 
cause or matter and to take the means of preventing Iriiproper 
delay in the progress thereof, the proper officer shall at the 
request of any person, whether a party or not to the cause or 
matter inquired after, but on payment of the usual fee, give a 
certificate specifying therein tne dates and general description 
of the several proceedings which have been taken in such cause 
or matter in the central office. 

Fee.] — See Supreme Court Fees Order, 1930, 
Sched. I., Sect. VII., item 105, Yearly Supreme 
Court Practice. 


Sect. 19.— BILLS OF SALE. 

SUB-bECT. 1. — KBGISTRAIt UNDER BILLS OF 

Sale Acts. 

R. S. C., Ord. LXL, r. 25. The Masters shall execute the office 
of the Registrar for the purposes of the Bills of Sale Act, 1878, 
and the Bills of Sale Act, 1878, Amendment Act, 1882, and any 
one of the Masters may perform all or any of the duties of the 
Registrar. 

See, generally, Biu^ of Sale, Vol. VII., pp. 1 
el aeq. 

Forms.] — See Appendix B., Nos. 24, 24^ 24”, 
24a-24d, Yearly Supreme Court Practice. 

Registration.] — See, generally, Bills of Sale, 
Vol. VII., pp. 83, Nos. 478 et aeq, 

Aflldavit.] — See Bills of Sale, Vol. VII., 

pp. 80, Nos. 500 et aeq, 

Form.]— Appendix B., No. 24, 

Yearly Supreme Court Practice. 

Duties of registrar.] — See Bills of Sale, 

Vol. VII., p. 103, No. 619. 

Extent of repeal of Bills of Sale Act, 1878 

(c, 31).] — See Bills op Sale, Vol. VII., p. 3, 
Nos. 3-5. 

Fees.] — See Supreme Court Fees Order, 

1930, Sched. I., Sect. X., Yearly Supreme Court 
Practice. 

Local registration.] — See Bills of Sale, 

Vol. VII., p. 101, No. 610. 

Necessity for stamps.] — See Stamp Act, 

1891 (c. 39), s. 41. 

Rectification of register.] — See Bills op 

Sale, Vol. VII., pp. 104, Nos. 620 et aeq, 

Renewal of registration.] — See Bills op 

Sale, Vol. VII., pp. 101, Nos. et aeq, 

Form of affidavit.] — See Appendix B., 

No. 24a, Yearly Supreme Court Practice. 

8867. What must be registered — Catalogue.] 

— The first point taken is that the catalo^e, 
having been referred to in the schedule, ought to 
have been put on the register. This contention is 
based on Bills of Sale Act, 1878 (c. 31), s. 10 (2). 
But as Cave, J., says in his judgment, the phrase- 
ology of the enactment sha^ly distinguishes 
between the bill of sale itself & a schedule annexed 
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thereto, & shows that to bring the case within it 
the reference to the inventory must be in the bill 
of sale itself, Sc not in the schedule thereto (Kay, 
L.J.)* — Davidson v* Cabx.ton Bank, [1893J 1 
Q. B. 82 ; 62 L. J. Q. B. Ill ; 67 L. T. 641 ; 41 
W. B. 132 ; 9 T. L. R. 20 ; 4 R. 100, C. A. 

— See Bills op Sale, Vol. VII., 

pp. 6 et eeq* 


Sub-sect. 2. — ^Memorandum of Satisfacttion. 

R. S. C., Ord. LXL, r. 26. A memorandum of satinfactlon 
may be ordered to be written upon a registered copy of a bill of 
sale, on a consent to the satisfaction, signed by the person 
entitled to the benefit of the bill of sale, and verified by affidavit); 
being produced to the Registrar, and filed in the central office. 

j., 27. Where the consent in the last 

preceding Rule mentioned cannot bo obtained, the Registrar 
may, on application by summons, and on hearing the person 
entitled to the benefit of the bill of sale, or on affidavit of service 
of the summons on that person, and in either case on proof to 
the satisfaction of the Registrar, that the debt (if any) for which 
the bill of sale was made has boon satisfied or discharged, order 
a memorandum of satisfaction to be written upon a registered 
copy thereof. 

See^ generally^ Bills of Sale, Vol. VII., pp. 157, 
Nos. 842 et seq. 


Sect. 20.— NO AFFIDAVIT OR RECORD TO BE 
TAKEN OUT WITHOUT ORDER. 

R. S. C., Ord. LXI., r. 28. No affidavit or record of the Court 
shall be taken out of the central offi<*e without the order of a 
Judge or Master, and no mbpaena for the production of any such 
document shall be issued. 


Sect. 21.— FEES, ETC., OF OFnCER ATTENDING 
WITH DOCUMENTS OUT OF ROYAL COURTS 
OF JUSTICE. 

R. S. C., Ord. LXI., r. 29. Any officer of the central office, 
being required to attend with any record or documotit at any 
assizes or at any Court or place out of the Royal Courts of 
Justice, shall be entitled to require that the solicitor or party 
desiring his attendance shall deposit with him a sufficient sum 
of money to answer his just fees, charges, and expenses in 
respect of such attendance, and undertake to pay any further 
just fees, charges, and expenses which may not be fully answered 
by such deposit. 


Sect. 22.— DEPOSIT OF DEEDS. 

R. S. C., Ord. LXL, r. 30. Where any deeds or other docu- 
ments are ordered to bo left or deposited, whether for safe 
custody or for tlie purpose of any inquiry in chambers, or other- 
wise, the same shall be left or deposited in the central office, 
and shall be subject to such directions as may be given for the 
production thereof, but no effects of the suitors consisting of 
jewels or plate or other articles of a like nature or negotiable 
securities are to be so deposited. 

3858. Former Chancery practice.] — The old rule 
of the Court of Chancery was that documents 
should bo deposited in court. The practice was 
found inconvenient, & the modem practice of 
production at the office of the solicitor of the party 
was substituted. But 1 think that the old strict 
practice ought still to be followed in any case whicli 
calls for it (North, ,T.).- -Leslie v. Cave, [1886] 
W. N. 162 ; 31 Sol. Jo. 11. 


Sect. 23.— CERTIFICATES. PETITIONS. 
ADMISSIONS, ETC., TO BE FILED. 

R. S. C., Ord. LXL, r. 31. All certlflcatos of the Master of a 
Judge and all petitions and written admissions of evidence 
whereon any order is founded, and all submissions to arbitration 
made orders of tlie Court, shall be transmitted to and loft at the 
central office, to be there filed or preserved. And all office 
copies thereof, or of any part thereof that may be required, shall 
be ready to be delivered to the party requiring the same witiiln 
forty-eight hours after the same shall have been bespoken. 


Sect. 24.— FORMS. 

R. S. C., Ord. LXL, r. 32. The forms contained in the 
Appendices sliall be used in or for the purposes of tiie central 
office and the district registries respectively, with sucii variations 
as circumstances may require. 

j.. 33 . xiie Masters may from time to 

time prescribe the use, in or for the purposes of tlie central 
office, and subject to the approval of the Lord Chancellor in or 
for the purposes of the district registries, of such modified or 
additional forms as mav be deemed expedient. Such modified 
or additional forms shall when approved by the Lord Chancellor 
be forthwith transmitted to each district Registrar and shall 
he the forms to bo used in and for the purposes of the district 
registry. 


Part LXXXII.— Deposit 


of Powers of Attorney. 


Sect. 1.— INTERPRETATION. 

R. S. C., Ord. LXIA., r. 1. In this Order— 

“Instrument” means any instrument creating a power 
of attorney which may be or is required to be de- 
posited In or filed at the Central Office under - 

(i) section 219 of the Supreme Court of Judicature 

(Consolidation) Act, 1025, or 

(ii) section 25 of the Trustee Act, 1925, as amended 

by section 7 of the Law of Property (Amend- 
ment) Act, 1026, or 

(lli) section 125 of the Law of Property Act, 1926. 


Sect. 3.— DECLARATION UNDER TRUSTEE ACT, 
1925 (C. 19). 

R. S. C., Ord. LXIA., r. 8. An instrumont presented for filing 
under section 25 of the Trustee Act, 1925, shall bo accompaulod 
by the statutory declaration required by that section as to the 
intention of the donor to remain out of the United Kingdom. 

See, also, IjRW of Property Act, 1925 (c. 20), 
ss. 123-129 ; Law of Property (Amendment) 
Act, 1926 (c. 11), s. 7. 


Sect. 2.— DEPOSIT. 


R. S, C., Ord. LXIA., r. 2. An instrument or a certified copy 
pay deposited in or filed at the Central Office by being filed 
in the Filing Department of that Office. 

P.P. — 27 


Sect. 4.— VERBFICATION OF EXECUTION OF 
INSTRUMENT. 

Sub-sect. 1. — Necessity for. 

R. S. C., Ord. LXIA., r. 4. An instrument presented for filing 
shall not be filed unless the execution of the instrument has 
been verified in accordance with Rule 5 of this Order, and the 
instrument is accompanied by the affidavit, declaration or other 
document or documents (If any) by which the execution has 
been verified. 
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JSect, 4. — Verification of execution of instrument: 
Sub-sect. 2. Sects. 5 dt i\. Part LXXXIII. 
Sects. 1,2 S: Sub-sect. I.] 

Sub-sect. 2. — Mode of Verification. 

R. S. C., Ord. LXlA., r. 6. (1) The execution of an in»trunicnt 
may be verified — 

(a) by an affidavit or atatutory declaration sworn or made by 

the attesting witness or some other person in whoso 
presence the instrument was executed, or, if no such 
erson is available, by some impartial person who 
nows the signature of the grantor ; or 

(b) il the instrument was executed abroad before a notary, by 

a notarial certificate complying with tlic provisions of 
paragraph (2) of this Rule ; or 

(c) by any other evidence which, in the opinion of tlie Chief 

Master of the Supreme Court, is sufficient. 

(2) A notarial certificate of the execution of an instrument 
shall be annexed to the instrument, and the signature of tlie 
notary and the fact that he holds that office shall be verified by 
affidavit, or authenticated by a British ATni)assador, En\o>, 
Minister, Charge d'Alfaires, Counsellor or Secretary of Embassy 
or Legation exercising his functions in any foreign country, or 
a British (’onsul-General, Consul, Vice-Consul, Acting Consul, 
Pro-Consul, or Consular Agent exercising his functions in any 
lorelgn country or place. 

(3) Where a notarial certificate is authciith ated by one of the 
officers mentioned in the last preceding paragraph (other than a 
notary), judicial notice shall be taken of his seal and signature 
affixed, impressed or subscribed to or on the document witliout 
further proof. 


Sect. 5.— CERTIFIED COPY PRESENTED FOR 
FILING. 

R. S. C., Ord. LXIA., r. 6. (1) A certified copy of an instru- 

ment or of un> portions thcreol presented lor filing under 


section 125 of the Law of Property Act, 1925, shall not be filed 
unless the execution of the instrument has been verified under 
Rule 6 of this Order, and the certified copy is accompanied by 
the affidavit, statutory declaration, notarial certificate or other 
sufficient evidence which would be necessary under that Buie 
if the instrument itself were being presented for filing, and is 
also verified as to the signatures to the certified copy or otherwise 
as may be reasonably required. 

(2) In cases where the affidavit, statutory declaration, notarial 
certificate or other evidence is so bound up with or attached to 
the original instrument of which or of portions of which it Is 
sought to file a certified copy, that they cannot conveniently be 
separated, it shall be sufficient to produce and show to the officer 
of the Filing Department the original affidavit, statutory declara- 
tion, notarial certificate or other evidence, and to file a certified 
or office copy thereof. 


Sect. G.— SEARCH, INSPECTION, COPIES AND 
FEES. 

R. S. C., Ord. LXlA., r. 7. (1) An alphabetical liidi'x of the 

names ol tlic donors and ot all instruments and certiflod copies 
(leposited or filed in the Central Office under this Order shall be 
prepared and kept by the proper officer in the Filing Depart- 
ment of tliat Office, and any person may search the index upon 
pa> ment of the prescribed fee. 

(2) Documents filed under this Order shall be open to Inspcc- 
fion on payment of the prescribed fee, but no person shall take 
a copy of or an extract irom any document produced for inspec- 
tion. Offle.* copies of such documents shall be supplied on 
application and on payment of the prescribed fee. Copies may 
be presented at the Filing Department to be marked as office 
copies. 

(3) The fees payable for search and inspection and for office 
copies, and for marking copies as office copies shall be such of 
the fees prescribed by the Supreme Court Fees Order, 1924, 
or any Order amending or replacing that Order as may bo 
applicable. 


Part LXXXIII. — Registrars 


of the Chancery Division. 


Sect. l.-ROTA OF REaSTRARS. 

R. S. C., Ord. LXIL, r. 1. The Ilcgistr.irs of tlie Cdiancery 
Division slmll attend the Judges of the Uhanecry Division, and 
the Court of Ajipeal upon the liearing of appeals from the 
Chancery Division, in rotation as they may arrange amongst 
themselves, and in dctault ol arrangement week by week on 
alternate days. 


Sect. 2.— CLERKS TO REGISTRARS MAY ATTEND 
COURT. 

R. S. C., Ord. LXIL, r. lA. If from time to time the state of 
business shall so require, the Clerks to the Chancery Registrars 
may attend the Court of Appeal or the Judges of the Chancery 
Division on the trial of actions with witnesses on sueli days and 
at such times as the Senior Beglstrar for the time being shall, 
with the approval of the Master of tlie Rolls in the case of the 
Court ol Appeal, and with the approval of the Senior Judge of the 
Chancery Division, in the case oi that Division, determine. 


Sect. G.—ORDERS IN CHANCERY. 

Sub-sect. 3. — Filing. 

R. S. C., Ord. LXIL, r. 2. (1) Every order which, according 

to the practice at the time when these Rules corac into operation, 
would require to be entered in the office of the ('hancery Regis- 
trars, shall for the future be filed under the direction of the 
Senior Registrar. An entry of the filing thereof shall be made 
In books to be kept for that purpose, and all orders made throiigh- 
out any year shall be numbered consecutively in the order in 
wmeh they are filed. Every order so filed shall be deemed to 
be duly entered, and the date of such filing shall be deemed the 
a«re oi entry. In the case of procedure orders drawn up in 
chambers, no entry thereof shall be necessary before an attach- 
ment can be issued for disobedience thereof. 


(2) A dupliiatc of every order hluill, one clear day alter the 
same shall have been left at the Chancery Registrar’s office, or in 
urgent cases sooner, if so directed by the officer by whom the 
same has been drawn up, be supplied out ot the said office 
without fee to the solicitor or person having the carriage of the 
order ; and wherever any Rule or Order, or the practice of the 
Court, requires the production or service of the original order, it 
shall be sufficient to produce or serve the duplicate. 

(3) In the case of jirinted orders, a printed copy shall be 
marked as a duplicate and duly examined before sealing the 
same. In the case of written orders, a duplicate shall be written 
v\ithout abbreviations, and carelully examined by writers 
specially selected for tliat purpose, under the direction of the 
Kerivenery Board, and the examination thereof certified In such 
manner as the Board shall direct: and no duplicate shall bo 
sealed unless such examination shall have been so certified. 
Every du})licate shall be scaled before being issued, and there 
shall be noted tlicreon the number of the order, the date of entry, 
and the amount of the stamp on the original order. 

(4) A further duplicate may at any time, with the sanction 
of the Senior Registrar, and on payment of the proscribed fee, 
be issued on the Senior Registrar being satisfied of the loss 
of the duplicate, and that the person applying is properly 
entitled to it. 

(6) Calendars or indexes of the orders entered In pursuance 
of this Rule shall be made under the direction of the Senior 
Registrar, so that the same may be conveniently referred to 
when required, and the original orders made in each year when 
filed shall from time to time bo bound up In volumes. Such 
volumes and calendars, or Indexes, shall from time to time be 
transmitted to the Filing and Record department of the central 
office, to be there preserved, and shall at all times during office 
hours be accessible to the public on payment of the usual foe. 

(6) An order shall not be amended except upon production of 
the duplicate last issued, which shall, after the original order has 
been amended, be also amended in accordance therewith under 
the direction of the Senior Registrar, and the amendment in the 
duplicate shall be sealed under the like direction. 

(7) For the purposes of this Rule “ Order ” shall include 
judgment ; and the Senior Registrar and the Serivenery Board 
respectively shall give such directions as may be necessary for 
carrying this Rule into effect. 
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Orders drawn up in chambers.] — See R. S. C., 

Ord. LV., rr. 74, 74 a, p. 747, ante. 

Correction ol order.] — See R. S. C., Ord. 
XXVIII., r. II, p. 472, ante ; Supreme Court Funds 
Rules, 1927, No. 27, Yearly Supreme Court Practice. 

Appeals.]— See R. S. C., Ord. LX., r. 2, p. 828, 
ante. 

3859. Consent order.] — In a case where terms of 

compromise had been arranged, & were proposed 
to be scheduled to a consent order, the proposed 
minutes, so far as material, were as follows : “ & 

it is ordered that all further proceedings in this 
action, except such as may be necessary for 
enforcing this order, be stayed upon the terms 
set forth in the schedule hereto. Liberty to 
apply.” 

In future where an action is proposed to be 
stayed on agreed terms to be scheduled to the 
order, the minutes shall be drawn so as to read as 
follows : “ the pltf. & the deft, having agreed 
to the terms set forth in the schedule hereto, it is 
ordered that all further proceedings in this action 
be stayed, except for the purpose of carrying such 
terais into effect. Liberty to apply as to carrying 
such terms into effect” (Tomlin, J.). — Piiactice 
Note, [1927] W. N. 290. 

Proceedings under order before entry of order.] — 

See Contempt, Vol. XVI., p. 51, Nos. 545, 546. 

3860. Parties bound by notice of order for in- 
junction.] — B., a trader, filed a liquidation petition 
on Aug. 3. 

On July 31 the sheriff of Hertfordshire had 
seized his furnitui'e under a writ fi. fa. for a debt 
above £50, & an auctioneer had been instructed to 
sell. 

On Aug. 4 the sheriff’s officer 4^ the auctioneer 
received notit;e by letter from the debtor’s solicitors 
that the petition had been filed, & that application 
would be made to the court at its sitting on 
Aug. 4 for an injunction to restrain the sale. 
The injunction was granted, & before one o’clock 
on that day both the sheriff’s officer & the 
auctioneer received notice of it by telegram from 
the debtor’s solicitors. No withstanding this, the 
sale was commenced between 3 & 4 o’clock, & 
was continued until an office copy of the order for 
the injunction was served on the auctioneer at 
half -past five. By this time a great part of the 
furniture had been sold. On motion to commit 
the sheriff’s officer & the auctioneer for contempt 
of court, it was urged that the sheriff’s officer was 
not bound to attend to the notice by telegram : — 
Held : respondents having had knowledge of the 
order for the injunction, there had been a contempt 
of court ; but, as a committal was not pressed for, 
& the sheriff’s officer undertook to pay the pro- 
ceeds of sale to the trustee, respondents would 
only be ordered to pay the costs of the motion. — 
Re Bryant (1876), 4 Ch. D. 98 ; 35 L. T. 489 ; 
25 W. R. 230 ; [1876] W. N. 252. 

3861. Evidence entered as read in the order.] — 
Where an objection is taken to evidence at the 
hearing of a cause, the decree ought to state the 
objection & the decision of the court upon it, & 
the evidence ought to bo entered as read or not 
accordingly. — ^Watson v. Parker (1846), 2 Ph. 
6 ; 15 L. J. Ch. 400 ; 7 L. T. O. S. 425 ; 10 Jur. 
577 ; 41 E. R. 842. 

3gg2. .] — Every decree, though it merely 

directs inquiries, ought to contain a statement 
of the evidence on which it is founded ; & therefore 
a decree reciting that certain evidence had been 
read, but that both parties consented that the 
entry of it should be without prejudice to its 
admissibility, & thereupon directing certain 
inquiries, was held iiTegular. — M‘Mahon v. Bur- 


CHELL (1846), 2 Ph. 127 ; 1 Coop. temp. Cott. 
457 ; 8 L. T. O. S. 289 ; 41 E. R. 889, L. C. 

3863. .] — Every decree, although it only 

directs issues or inquiries, ought to recite the 
evidence on which it is founded, & therefore 
where evidence is tendered & objected to, the 
court ought to decide at once upon its admis- 
sibility, & not to allow it to bo entered as read 
de bene ease . — Parker v. Morrell (1848), 2 Ph. 
453 ; 17 L. J. Ch. 226 ; 12 L. T. O. S. 1 ; 12 Jur. 
253; 41 E. R. 1018, L. C. 

3864. .] — It is not proper to enter in a 

decree evidence “ read de bene ease saving just 
exceptions.” If its admissibility bo disputed, the 
point should be determined by the court. — Drake 
V. Drake (1858), 25 Beav. 641 ; 53 E. R. 781. 

3865. Documents included In admissions.] 

— By a paper of admissions signed by the solicitors 
of the pltfs. & defts., they undertook to admit, at 
the hearing of the cause, & in all ulterior pro- 
ceedings, certain documents referred to in the 
admission paper, which concluded with the usual 
clause, saving just exceptitins. At the hearing no 
exceptions were taken to the documents, but the 
counsel on all sides agreed that all the evidence in 
the cause should be entered as read, leaving it to 
the Vice-Chancellor to reject what he thought fit. 
No allusion was made to the evidence in the 
Vice-Chancellor’s judgment, which was in favour 
of the pltfs. The admission paper was afterwards 
handed to the registrar, & was filed by his 
authority, according to the usual practice. A 
question then arose as to the manner in which the 
admissions ought to be noticed in the decree ; it 
being contended on one side by the registrar, that 
the saving clause in the admission paper ought to 
be struck out by consent of the pltfs. & defts., & 
that the admissions ought to be entered on the 
decree thus : ” Certain admissions signed by ” 

(the solicit<jrs for the pltfs. & defts.), ” Dec. 16, 
1848, & the several documents therein referred to,” 
Sc no more ; 6c it being maintained on the other 
hand (by the relators 6l pltfs.) that after the above 
entry the decree ought to proceed to enter the 
documents referred to by the admission paper 
as read, 6c that the saving clause ought not to be 
struck out. The defts. declined to consent to the 
saving clause being struck out. 

The saving clause ought not to be struck out, 
6c the admissions ought to be noticed in the decree 
thus : ” Certain admissions signed by the solicitors 
for the pltfs. 6c defts., & the several documents 
therein referred to, namely,” then the documents 
referred to sht>uld be entered in the decree, no 
notice being taken of the saving clause. Costs 
of the application to be costs in the cause ( WlQRAM, 
V.-C.). — A.-G. V. Murdocti (1850), 14 Jur. 588, 
596, 597. 

3866. .] — In the course of argument 

certain letters were tendered in evidence which 
were not marked by the registrar, or specially 
noticed m the judgment as it was drawn up. 

No documents are evidence unless they are put 
in at the trial. The mere fact that they are 
admitted in the admissions does not make them 
evidence. Every document which it is intended 
to use in evidence ought to be formally put in, & 
marked by the registrar (James, L.J.). — Watson 
V. Rodwell (1879), 11 Ch. D. 150 ; 48 L. J. Ch. 
209 ; 39 L. T. 614 ; 43 J. P. 542 ; 27 W. R. 265, 0. A. 

3867. Not necessarily admissible.}— Evi- 

dence received at the hearing of the cause, & 
entered in the decree, is not necessarily admissible 
as against all parties, on inquiries before the 
master, under the decree. — Handford v. Hand- 
ford (1846), 5 Hare, 212 ; 67 E. R. 891. 
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3 g 0 g. Evidence not actually used at trial.] 

— Where the bill is dismissed without hearing the 
defence, deft, is entitled to have entered upon the 
decree as evidence read whatsoever he could have 
put in as evidence upon the hearing. 

Office copies of old proceedings may be referred 
to as evidence in the cause without any previous 
order obtained. 

Answer also to be entered in the decree in general 
terms as read, though parts only have been read 
by pltf. at the hearing. — Manby v. Bewicke 
(1867), 3 Jur. N. S. 085; 6 W. R. 867. 

3869. ,] — Affidavits in opposition to 

an apphcation to the courv, notice of an intention 
to read which has been given to the other side, 
are to be entered as read, though the court decide 
in favour of the parties intending to use them 
without hearing such pai’ties, & although such 
affidavits were not filed specially for the purpose of 
the application. — Catholic Printing Sc Publish- 
ing Co. V. W^YMAN (1802), 0 Jur. N. S. 436 ; sub nom. 
Catholic Publishing Sc Bookselling Co., Ltd. v. 
Wyman, 1 New Rep. 49 ; 32 L. J. Ch. 63 ; 1 1 W. R. 49. 

3870. .] — S. filed a bill, praying for 

an injunction against W. The court below made 
a decree dismissing the bill with costs, prefacing 
such dismissal with words which declared that the 
affidavits filed by the pltf., even if imcontradicted 
Sc unshaken by cross-examination, would not 
establish the pltf.’s title to relief ; but ordered 
such affidavits to be considered as read, so that 
the pltf. upon any appeal might not be prejudiced 
by the omission thereof ; 6c that the deft, had 
applied to the court for liberty to adduce evidence 
in answer, but that the coiirt being of opinion 
that it was not necessary to consider such applica- 
tion, etc. : — Held : this decree was irregular, as 
it appeared to express an opinion upon affidavits 
which did not seem to have been read, but were 
only to be considered as read. Sc the court had not 
heard the evidence tendered by the deft. — 

“ Singer ” Machine Manufacturers v. Wilson 
(1877), 3 App. Cas. 376 ; 47 L. J. Ch. 481 ; 38 
L. T. 303 ; 36 W. R. 664, H. L. 

3871. Court of Appeal.]— This was a 

motion on the part of pltfs. for directions that the 
whole of a bundle of correspondence admitted by the 
parties Sc laid before the judge at the trial should 
be entered as read in the order, though only some 
of them were actually referred to. 

Instructions have recently been given by the 
Court of Appeal that only documents which 
have been actually Sc specially referred to at the ' 
trial should be entered as re^ in the judgment. 

I have always understood that this is the correct 
practice (Neville, J.). — Mainwaring v. Clarina 
(Lord), [1910] W. N. 14. 

3872. — — House of Lords.] — Upon an 

appeal against a decree the House can only look 
to the decree itself, Sc to what is stated Sc referred 
to in the decree, & not to any extrinsic matter. — 
Fernie V. Young (1866), L. R. 1 H. L. 63 ; 36 
L. J. Ch. 623 ; 14 L. T. 637 ; 12 Jur. N. 8. 437 ; 
14 W. R. 714, H. L. 

3873. Costs of affidavits bearing on merits 

of cause.]— A party having an objection of form 
to a petition, ought to be prepared to answer the 
merits, if the objection is overruled ; & if it is 
nec^sary that the petition should stand over, to 
enable him to file effidavits, he pays the costs. — 
^3^66^^1 Bellott (1817), 2 Madd. 269, 


8874. .] — The court will not, on a 

motion which has been disposed of on a question 
of parties, allow the costs of affidavits bearing on 
the merits of the cause, when it is still pending, 
if such affidavits have not been actually read. — 
Camille r. Donato (1866), 11 L. T. 684; 11 Jur. 
N. 8. 26 ; 13 W. R. 368, C. A. 

3876. Dating of order.] — The order [to amend 
writ Sc statement of claim] is on its face irregular, 
inasmuch as it bears date Nov. 6, & there is entered 
in it an affidavit of Nov. 26. It must be amended 
by dating it as of the day on which it was really 
made, i.e. the day on which the affidavit of service 
was filed. Sc by striking out the affidavit of service 
(Fry, j.). — Ashley v. Taylor (1878), 10 Ch. D. 
768 ; 48 L. J. Ch. 406 ; 39 L. T. 673 ; 27 W. R. 
228, C. A. 

3876. .] — The provision of sect. 41 of the 

Trade Marks Act, 1906, by which a mark shall be 
taken to be valid in all respects seven years after 
the original registration “ in all legal proceedings 
relating to a registered trade mark,” is not effective 
t<i prevent removal from the register in a case 
where the proceedings were begun within the 
period, although the hearing of a motion upon 
wdiich the order for removal was made took place 
after the seven years had expired. 

In such a case it was not necessary for the judge 
making the order to antedate his judgment, 
under the discretion conferred upon him by 
Ord. XLI., r. 3, so as to bring it within the seven 
years, the initiation of the proceedings within the 
period being enough to give him jurisdiction. — 
Be Keystone Knitting Mills’ Trade Mark, 
[1929] 1 Ch. 92 ; 97 L. J. Ch. 316 ; 140 L. T. 9 ; 
45 R. P. C. 421, C. A. 

.] — SeCf also, R. 8. C., Ord. LII., r. 13, p. 

676, anie. 


Sub -sect. 2. — Duplicates. 

A. Issue. 

See R. S. C., Ord. LXII., r. 2 (2), p. 834, ante. 

B. Printed or Written, Sealing, etc. 

See R. 8. C., Ord. LXII., r. 2 (3), p. 834, ante. 

C. Loss, 

See R. 8. C., Ord. LXII., r. 2 (4), p. 834, ante. 


Sub-sect. 3. — Indexes. 

See R. 8. C., Ord. LXII., r. 2 (5), p. 834, ante. 


Sub-sect. 4. — Amendment. 

See R. 8. C., Ord. LXII., r. 2 (6), p. 834, ante. 


Sub-sect. 6. — ^Bespeaking Order. 

A. Deposit of Documents. 

R. B. C., Ord. LXII., r. 4. At the time of beepeaking a judg- 
meiit or order, the party bespeaking the same shall leave with 
the Registrar his counsers brief, and such other documents as 
may be required by the Registrar for the purpose of enabling 
idm to draw up the same. 
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S877. Dispute as to terms Indorsed on briefs — 
Whether affidavits allowed to elucidate terms.] — 

PEAB80N, J., upon a dispute arising as to what 
was the order made by the court, & upon its 
appearing that there was a difference in the terms 
indorsed upon the briefs of counsel, made the 
following observation : that where an order was 
made by the court after argument any qjuestion 
which subsequently arose must be determmed by 
reference to the registrar’s note taken at the time ; 
but where a case was settled by arrangement 
between the parties, & the court had nothing to 
do with the terms in which the order was made, 
he could not allow affidavits to be subsequently 
filed for the purpose of showing what the parties 
who differed as to the terms of the order made 
intended such terms to be. This course had 
frequently been the cause of considerable expense, 
Sc his lordship desired it to be understood in 
future that in this coui*t he should allow no costs 
of such affidavits, but should treat the matter as 
if no order had been made. — Practice Note, 
[1884] W. N. 91. 

3878. Endorsement of order on brief — Plaintiffs • 
refusal to produce brief —Court order to produce.] 

■ — An application was made to Pearhon, J., for 
an order on the pltfs. to produce their brief to the 
registrar, to enable him to draw up the order of 
court which would in effect dissolve the injunction. 
Counsel for the deft, stated that, as the pltfs. did 
not draw up the order, the deft.’s solicitors applied 
to the pltfs.’ solicitors for their brief, in accordance 
with the requirement of the registrar of the court, 
& asked that the brief might be lent in order that 
the pltfs. might be saved the trouble &. expense 
of attending by their solicitors, as the deft, was 
willing to draw up the order without any expense 
to the pltfs. A communication was then made 
to the clerk of the sanitary authority, the result 
of which was that the deft.’s solicitors were told 
they might take any course they pleased, but the 
pltfs.’ brief would not be handed over or produced. 
All amicable proposals having been exhausted, it 
became necessary to make an application to the 
court, & this summons had been issued. In reply 
to the judge, counsel for the deft, read the terms 
of the arrangement indorsed on his brief, & 
counsel for the pltfs. stated that the indorsement 
of his brief agreed, adding that he had an affidavit 
by the clerk to the authority, who said ho under- 
stood no order was intended to be drawn up & 
that bygones were to be bygones. l^EAitsoN, J,, 
asked how an action could be dismissed without 
an order, &, after conferring with the registrar, he 
made an order requiring the pltfs. to leave their 
brief at the registrar’s office within one week, so 
that the order might be drawn up ; & if this was 
not done the order to be drawn upon production 
of the deft.’s brief alone. He also directed the 
pltfs. to pay all the costs of the application. — 
Bristol Corpn. v. Cox (1886), 30 Sol. Jo. 3.56. 
-.]— also, No. 3891, post 

B, Time for Bespeaking. 

R. S. C., Ord. LXII., r. 6. Every judgment or order shall bo 
bespoken, and the briefs and other documents mentioned In the 
last preening Rule shall be left with the Registrar within three 
days after the judgment or order is pronounced or finally dis- 
posed of by the Court or Judge. 

C. Failure to Bespeak within Time. 

R. S. C., Ord. LXII., r. 6. In case any judgment or order is 
not b espoken, and the briefs and other requisite documents are 
not left with the Registrar within the time prescribed by the 
last preceding Rule, the Registrar may decline to draw up the 
judgment or order without the leave of the Court or Judge. 


Sub-sect. 6. — Draft Order. 

A. Appointment to Settle. 

R. S. C., Ord. LXII., r. 7. At the time of delivering out the 
draft of any judgment or order which requires to be settled by 
file Registrar in the presence of the parties, the Registrar shall 
deliver out to the party on whose application the draft has been 
prepared, an appointment in writing of a time for settling 
the same. 

Parties falling to attend .] — See Sub-sect, 6, F., 
post. 

Adjournment of appointment .] — See R. S. C., Ord. 
LXII., r. 13, p. 839, post. 


B. Service of Notice. 

R. S. C., Ord. LXII., r. 8. A notice of tlie appointment shall 
be served on the opposite party one clear dav at least before 
the time fixed therebv for settling the draft judgment or order, 
and the party serving the notiee, and the party so served, shall 
attend the appointment, and produce to the Registrar their 
briefs, and such other documents as may be necessary to enable 
him to settle the draft. 

3879. Motion to vary minutes — Production of 
copy of registrar’s note.] — On the hearing of a 
motion to vary minutes of an order the solicitor 
of the moving party ought t-o produce a copy of 
the registrar’s note of what took place when the 
order was made. — Robinson v. Barton Local 
Board (1882), 21 Ch. D. 621. 

3880. Appeal.] — The minutes of an order 

made in the trial of an action as settled by the 
registrar did not mention certain documents which 
the pltf. contended were admitted during the trial. 
The judge refused to alter the minutes, & the 
pltf. appealed : — Held : ( 1 ) the Court of Appeal 
would not entertain an appeal from the decision 
of a judge with reference to the minutes of his 
order ; (2) the proper course for the pltf. was to 
give notice to the respondents that at the hearing 
of the appeal he would apply to the court for 
leave to read the docimients. — James v. Jones 
(1892), 67 L. T. 584, 0. A. ; subsequent proceedings , 
[1894] 1 Q. B. 304. 

3881. Fraud or mistake.] — ^By consent, the 

registrar, in drawing up a decree, sometimes 
permits such alterations to be made in it, as he 
believes the court would sanction, & which are 
binding on the parties. 

Strict regularity requires that every word of a 
decree should be pronounced or dictated by the 
court, & that, without a subsequent order of the 
court or at least without personal communication 
with the judge, no alteration should be made. 
This became at first inconvenient, Sc at length 
impracticable, now the registrars, upon consent, 
allow alterations, as the admission of assets Sc 
striking out the direction to take accounts, which 
would have been necessary if assets had not been 
admitted. The admission is usually stated to 
have been made by the party’s counsel. 

If a party has been induced, by fraud, to consent, 
or has, by mistake, consented to a decree, the court 
has the power to relieve him, Sc will do so, upon 
being satisfied that fraud or mistake existed, that 
the conduct of the party himself had not deprived 
him of the title to relief, Sc that the relief can be 
given, with due regard to the just interests of 
others. 

It is doubtful whether the form of proceedings 
in such cases is strictly settled, or whether the 
same form is exclusively applicable to ail cases. 
If the application for relief is made immediately 
& before any proceeding of any kind has been had, 
Sc if the evidence be clear, rehearing, which places 
everybody in the same position as when the con- 
sent was given or supposed to be given, woidd 
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probably be sufficient. If the application be after 
the lapse of years, after a devolution of title & 
after various proceedings have been had, the 
parties may have done or omitted to do so many 
acts materially affecting their rights, as make it 
in the highest degree unjust to place them in the 
same position as they were in at the time when 
the consent was given or supposed to be given. 
In such a case, a rehearing could scarcely be 
thought of itself sufficient. Again, there may be 
differences in this respect between cases of fraud 
& cases of mistake. In cases of fraud the party 
aggrieved may file an original bill for relief, & it 
may well be thought that he ought always to do so. 

A decree made in 1830 contained an admission 
of assets ; a petition of reheai’ing & a special 
petition to be relieved from the admission were 
presented, which the court conceived to be 
grounded on a fraud committed : — Held : in 1845, 
that whether fraud or mistake had been com- 
mitted, yet, considering the circumstances of the 
case, the length of time that had elapsed, the 
transactions that had taken place, the absence of 
dociments, & the imperfection of the evidence, 
justice could not be done upon a mere rehearing 
of the cause as it stood in 1830. — Da\tenport v. 
Stafford (1845), 8 Beav. 503 ; 14 L. J. Ch. 414 ; 

5 L. T. O. S. 428 ; 9 Jur. 801 ; 50 E. B. 198. 

3882. No notice of appointment given.] — 

Enrolment of a decree by the pltf. vacated, on 
the ground that it being the settled practice of the 
court that notice is to be given of passing & 
entering a decree, the omission to give this notice 
had under the circumstances of the case a surprise 
on the deft. — Hargrave v. Hargrave (1851), 3 
Mac. & G. 348 ; 42 E. R. 295. 

3883. Registrar must first complete 

minutes.] — Rule of practice as to varying the 
minutes of decrees. The registrar must first com- 
plete the minutes, any party dissatisfied may 
then give notice of motion specifying the subject 
of complaint. — Prince v, Howard (1851), 14 
Beav. 208 ; 51 E. R. 206. 

3884. Time for.] — When, at the hearing, 

liberty is given to mention the case again on the 
minutes, it must be done at least within a fort- 
night, otherwise the parties must give notice of 
motion specifying the alterations. — Hood r. 
Cooper (1859), 26 Beav. 373 ; 53 E. R. 941. 

3885. Party dissatisfied with order.] — A 

party who is dissatisfied with the minutes of 
decree as prepared by the registrar may move to 
have them varied, but the l>ord Chancellor will 
not allow a cause to be set down to be spoken to 
on the minutes. — Tennant v. Trench ard (1869), 
4 Ch. App. 537 ; 38 L. J. Ch. 661, L. C. ; subse- 
quent proceedings (1872), 41 L. J. Ch. 779, L. C. 

3886. .] — Where any party is dis- 

satisfied with an order as settled by the registrar, 

6 desires to bring the matter before the court, he 
must, whether the order be an order of the Court 
of Appeal or of a court of first instance, give 
notice of motion to vary the minutes. — General 
Share & Trust Co. v, Wetley Brick Pottery 
Co. (1882), 20 Ch. D. 130 ; 51 L. J. Ch. 464 ; 40 
L. T. 70; 30 W. R. 695, C. A. 

8887. Questions arguable.] — I wish to 

state for the information of the junior members 
of the bar, that on motion to vary minutes the 
only question which I can allow to be argued is 
what was the actual order made, & I cannot, on 
such a motion, allow the case to be reargued. 
The only exceptions are when both parties con- 


sented to something being added to the minutes, 
or as sometimes happens when it cannot be ascer- 
tained what order had been made, when I will 
allow the case to be put in the paper & argued 
again (Jessel, M.R.). — Memorandum, [1876] 
W. N. 296. 

8888. Costs of motion.] — In an action for 

infringement of a patent, judgment was given for 
an injunction against manufacture or sale. The 
registrar refused to insert in the minutes an order 
against importation or exportation. On motion 
to vary the minutes in this & other particulars ; — 
Held : the above refusal was right, but in some 
other particulars the minutes must be varied ; 
the pltf. to pay the costs of the motion, having 
failed on the substantial point at issue. — British 
Dynamite Co. v, Krebs (1877), 25 W. R. 846. 

C, Mode of Service, 

R. S. C., Ord. LXII., r. 9. Service of the notice of appointment 
shall be effected by leaving il at the place for service of the 
party to be served, or by transmitting It by post to such party 
at such place tor service. 

D. Evidence of Service. 

R. S. C., Ord. LXII., r. 10. At the time fixed for settling the 
draft the Registrar shall satisfy himself in such manner as he 
may think fit that service of the notice of appointment has 
been duly effected. 

E. Appomiment for Passing. 

R. S. C., Ord. LXII., r. 11. When the draft judgment or order 
has been settled by the Registrar, he shall name a time in the 
presence of tlie several parties, or else deliver out an appointment 
in writing of a time for passing the judgment or order, and in 
the latter case notice of the aj>pointment shall he served on the 
opposite party in like manner as directed by Rules 8 and 0 of 
this Order, with rolerence to an appointment to settle the dratt 
judgment or order. 

8889. Notice served one day for next.] — A notice 
to draw up an order served one day for the next, 
is regular . — Pc Christmas (1851), 19 Beav. 519 ; 
52 E. R. 452. 

3890. Fixing time.] — Where it is intended that 
a time for the passing of an order should be fixed 
verbally under Consolidated Ord. I., r. 27 |«cc, 
note, R. S. C’., 1883, Ord. EXIT., r. 11], the time 
should be named by the registrar personally (not 
by his clerk) in the presence of the parties. An 
application to the registrar’s clerk to fix a time 
for the passing of an order should be made only 
when it is desired to have an appointment in 
writing to be served on the opposite party in the 
way prescribed by the latter part of Ord. I., r. 27. 

In a case where the evidence did not show that 
the provisions of Ord. I., r. 27 [see, now, R. S. C., 
1883, Ord. LXII., r. 11], had been complied with, 
leave was given to move to vary the minutes of 
an order which had been actually passed & 
entered . — Re Ia)ndon & County General 
Agency Aarocn., Ltd., Ejt p, Pulbrook (1869), 
21 li. T. 283 ; 17 W. R. 1075, C. A. 

F. Parties Failing to Attend. 

R. S. C., Ord. LXII., r. 12. If any party fails to attend the 
Registrar’s appointment for settling the draft of or passing any 
judgment or order, or fails to produce ids briefs ancf such other 
documents as the Registrar may require to enable him to settle 
such draft, or pass such judgment or order, the Registrar may 
proceed to settle the draft, or pass the judgment or order in his 
absence, and the Registrar shall be at liberty to dispense with 
the production of counsel’s briefs, and to act upon such evidence 
as he may tldnk fit of the actual appearance oy counsel of tlie 
party failing to attend, or to produce such documents or papers 
as aforesaid, or may require the matter to be mentioned to the 
Court or J udge. 

3891. Solicitor refusing to produce documents, 
etc.]— Where on drawing up an order on a motion 



Part LXXXIIL — Eegtstrars of the Chancery Division. 839 


made & consented to, the solicitor of a deft, 
refuses to produce his counseFs brief, the court 
will order the registrar, on non-production of such 
brief, within a time specified, to draw up the 
order without such production. The costs of a 
motion asking such a production must be paid to 
the moving party. — Yeatman v. Heed (1865), 
35 L. J. Ch. 176 ; 13 L. T. 580 ; 14 W. R. 123. 

“.] — See also No. 3878, ante, 

3S92. Lien for costs.] — solicitor for a pltf. 

in a cause obtained an order, which he passed ; 
he was then discharged by the pltf., & a new 
solicitor was appointed in his stead. The dis- 
charged solicitor refused to produce the order to 
be entered, on the ground that he had a lien for 
his costs in the same suit, & other costs. Upon 
motion by pltf. for production, that the order 
might be entered : — Held : lien cannot be allowed 
to intercept the completion of an order of the court 
which has been passed, & the discharged solicitor 
was directed to produce the order for entry, upon 
payment of 20«. costs. — (hJFFORD v. 'I'liRHiLTi 
(1848), 2 De G. & Sm. 1 ; 12 Jiir. 428 ; 64 E. R. 1. 

3893. .] — The pltf. in a suit became 

bankrupt, & the suit was revived by his assignee, 
who employed a different solicitor. A decree was 
afterwards made : — Held : the solicitor of tlie 
original pltf. must produce the documents in his 
possession whicli were necessary for drawing up 
the decree, notwithstanding his lien on them for 
costs, even though the documents were not 
strictly in evidenc(» in the causes — Htmmond8 v. 
Great Eastern Ry. Co, (1868), 3 Ch. App. 797 ; 
38 h, J. Ch. 87 ; 10 L. T. 235 ; 16 W. R. 1100, 
I.. JJ. 

3894. .] — A solicitor having a lien on 

documents in his possession belonging to his client, 
party 1o an action, may not embarrass proceedings 
taken in the action by a third party by refusing 
to produce the documents if wanted by that third 
party for the purpose of his proceedings, even 
tiumgh tlie documents may have come into tlie 
solicitor’s possession before th(* commencement of 
the action. 

At the time of the death f)f a testator his 
solicitor, C., had in his possession certain 
docum(*nts belonging to the deceased A on which 
he, (\, had the ordinary solicitor’s lien. Subse- 
quently the execut(jrs of the deceased employed 
C. to institute an action for the administration of 
the estate, & the usual administration judgment 
was pront)unced. The action after judgment not 
being prosecuted with due diligence, conduct of 
the x>roceedings was, by order, given to a creditor, 
the estate being insolvent. The executors, 
however, remained parties & C. continued to act 
for them : — Held : notwithstanding his lien, (’. 
was bound t-o produce to the creditor the docu- 
ments in his, C.^s, possession, to enable the creditor 
to take steps for getting in a mortgage debt due 
to the estate. — Tie IIawkes, Ackerman v. IjOck- 
HART, [1898] 2 Ch. 1 ; 67 L. J. (^h. 284 ; 78 L. T. 
336 ; 46 W. R. 445 ; 42 Sol. Jo. 381, C. A. 

G, Adjournment of Appohibnent, 

R. S. C., Ord. LXII.. r. 13. The Registrar may adjourn any 
appointment for settling tlie drutt of or passing any judgment 
or order to such time as he may think fit, and tlje parties who 
attended tlio appointment shall be bound to attend such 
adjournment without further notice. 

H, Settlement and Passing Without Appointment, 

R. S. C., Ord. LXII., r, 14. Notwitlistanding tlie preceding 
Rules of tills Order, the Registrar shall be at liberty, In any case 
in which ho may think It expedient so to do, to settle and pass 
the judgment or order wltliout making any appointment for 
either purpose and without notice to any party. 


Sub-sect. 7. — Delay in Drawing up Orders. 

R. S. C., Ord. LXII.. r. 14A. Every judgment or order shall 
unless otherwise ordered be drawn up and entered within four- 
teen days from the date thereof, and If any judgment or order 
shall not iiave been drawn up and entered within the time 
aforesaid the Registrar responsible for the drawing up of such 
order shall report to the Judge in writing as to the reason why 
the provisions of this Rule have not been complied with and 
whether in his opinion any and which of the parties or their 
solicitors arc responsible for the delay, and thereupon the Judge 
may direct such parties or solicitors to attend before him and 
may unless a satisfactory explanation be forthcoming make 
such order as to the payment of all or any part of the costs of 
drawing up and entering the judgment or order as he shall think 
fit. He may also direct that as against any party responsible 
for such delay the time for appealing from such judgment or 
order shall run as from the date when the same ought to have 
been drawn up and entered in accordance with this Rule. 

3895. Duty of registrar.] — Under Ord. LXII., 
r. Ha, it is the duty of the registrar, if the order 
lias not been drawn iqi at the end of the period 
of fourteen days from the date of the judgment, 
to report to the judge s(j soon as th(5 fourteen days 
have elapsed since the ()i*der was made that the 
order has not yet been drawn iqi & entered . — Re 
Empire Guarantee A Insurance Go., Ltd. 
(1912), 56 Sol. Jo. 114. 


Sub-reft. 8. — Orders in Witness Action. 

R. S. C., Ord. LXII., r. 14B. In all actions or matters tried 
in the Chancery Division with witnesses the judgment or order 
shall unless the Judge for some special reason otherwise tlireet 
he drawn up without entiTing tlie evidence. 


Sub-sect. 9. — Settling Schedule of Evidence 
on Notice of Appeal from Orders in 
Witness Ac’imon. 

R. S. C., Ord. LXII., r. 14€. If nny judgment or order as last 
aforesahl be appealeil, it sliall be the duty ot tin* appellant 
within four days after s<*rvi(*e ot the notice of appeal to take an 
appointment before tlie Registrar lor th(‘ purpose of settling a 
sebedule of the evideueo used at tlie hearing. In settling such 
schedule the same procedure .shall be followed as hereinbefore 
provided with regard to the drawing up of ord<‘rs. If there 
shall be any dispute between tlie parties as to what evidence 
shall be entered as read, the matter shall be adjourned to the 
.Judge before whom the action or matter was tried and lie shall 
decide the uucstion in dlsputi' and may give such directions as 
to the costs of the adjournment as he mav think fit. Subject 
to such direction (If any) the costs of .settling the said schedule 
sliall be eo.sts in the appeal. Tlie scliedule of (‘vldenee shall bo 
sigiuMl by the Registrar but sliall not be entered nor shall the 
judgment or order la* amendetl so as to hieorporate the same 
unless the Court of Appeal shall so direct. 

3896. What schedule to contain.] — Where after 
the trial of an action in the Chancery Division with 
witnesses the judgment is appealed against, the 
schedule of evidence required by Ord. LXII., 
r. 14c, is a complete schedule of the evidence used 
at the trial A not merely a schedule of the evidence 
relative to the particular jioint under appeal. 
The schedule should contain a list of the documents 
used together witii the names of the witnesses 
examined, the object of the rule being to put in a 
separate document where there is an appeal the 
evidence wliich und(‘r the former practice was 
entered in the body of the order appealed fi’om. — 
Brinsmead (John) & Sonr, Ltd. v, Brinsmead, 
[1913] 1 Ch. 492 ; 82 L. J. Ch. 305 ; 108 L. T. 
601 ; 57 Sol. Jo. 478. 


SuB-RECT. 10 . — Notice op Documents Intended 
to be Bead on Appeal. 

R. S. C., Ord. LXII., T, 14d. If at the trial of such action or 
matter the parties sliall have agreed that any bundle of copy 
correspondence, or of other document s shall be taken as put in 
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Sect, 3. — Orders in Chancery : Snb-sed, 10. Sects, 
Sects. 4, 6, 6 7. Part LXXXIV. Sects, 1, 

2, S 4 ; Suh'sects, 1, 2 3, A., i?. C, ; 

sub-sect. 4. Sects. 5, 6 7.] 

subject to all just exceptions as to whether any of the documents 
In such bundle are evidence or otherwise such bundle shall be 
marked by the Registrar for identification and entered as put 
in saving all just except Ions, without referring to the particular 
documents actually read. The appellant shall within ten days 
after the said schedule has been signed by the Registrar give 
notice to the respondent which of the said documents he intends 
to read on the appeal and he shall not bo bound to supply copies 
for the use of the Court of Appeal of any documents not included 
in such notice unless as to any further document or documents 
some respondent shall by notice in uTiting specifying such 
document or documents and delivered at least ten days before 
the hearing of the appeal require liim so to do The Court of 
Appeal may on the hearing of the appeal make such special 
order as they think fit in reference to any costs occasioned by 
any notice under this rule or thrown away by supplying copies 
of documents which are not admissible in evidence or are un- 
necessary for the purposes ol the appeal but subject to such 
special order, if anv, the existing power of the Taxing Master 
sliali not be affected by this rule. 

3897. Note of agreement — Endorsement on doou* 
ments.] — In this case judgment was pronounced 
on Dec. 12, 1912, dismissing the action with costs. 
The i)ltfs. gave notice of appeal, & took an appoint- 
ment before the registrar, in accordance with 
Ord. LXTI., r. 14c, for the purpose of settling a 
schedule of the evidence used at the hearing. 

A question arose as to the entry in the schedule 
of a bundle of copy correspondence agreed at the 
trial, & the applicability of a new rule of July, 
1911. 

In drawing up the schedule the registrar declined 
to enter the whole bundle of copy correspondence 
which the pltfs. alleged had been put in at the 
trial, lie did not consider that r. 14d had altered 
the practice that only those letters which had 
been read in the court below should be put before 
the Court of Appeal. Some of the letters in the 
bundle in question had not been read at the trial. 
On behalf of the defts. it was said that the copy 
correspondence had been handed up for the 
convenience of the court, & not put in as an agreed 
bundle, & that r. 14d did not apply at all. The 
pltfs. brought the matter before the court. 

It is clear that the rule in question [r. 14 d] 
could only come into operation in a case where 
the pai*ties had agreed that a particular bundle 
of lettei*s or documents should be taken as put in. 

In future, for the guidance of registrars in like 
cases, it would be desirable that whenever there 
was such an agreement, a note of it should be 
endorsed on the bundle of correspondence or 
documents handed to the couit & signed by the 
solicitors of the respective parties, & then in cases 
where there was no such endorsement the registrar 
would be entitled to conclude tliat only the letters 
A- documents specifically referred to at the hearing 
were to be included in the schedule (Eve, J.). — 
Perry & Co., Ltd. v . Hessin (T.) & Co., [1912] 
W. N. 70 ; 50 Sol. Jo. 345. 


Sect. 4.— CERTDFICATE OF SPECIAL ALLOWANCE. 

R. S. C., Ord. LXIL, r. 16. The Registrar shall, at the time of 
any attendanc'e before him for the purpose of settling the terms 
of and passing any judgment or order or settling any schedule 
of evidence, if requested to do so by any party, on the ground 
that it is of a special nature or of unusual len^h or difficulty, 
certify, for the information of the taxing officer, whether In his 
opinion any special allowance ought to be made in taxation of 
costs in respect thereof. 

As to attendance upon registrar.] — See R. S. C., 
Ord. LXV., r. 27 (11), Part LXXXVL, Sect. 28, 
sub-sect. 16, I., post. 


Sect. 5.— ORDERS FOR THE PAYMENT, ETC, INTO 
OR OUT OF COURT. 

R. S. G., Ord. LXIL, r. 16. AH orders for the payment or 
transfer of money or securities Into Court to the account or 
credit of the Paymaster-General, and for percent or transfer 
of money or securities out of Court by the Paymaster- General 
shall be drawn up In conformity with such rules relating thereto 
as shall be from time to time made under the Court of Chancery 
Funds Act, 1872, or any Act amending the same. 

Funds In court.] — See Supreme Court Funds 
Rules, 1927, rr, 4-27, Yearly Supreme Court 
Practice ; Supreme Court of Judicature (Consolida- 
tion) Act, 1926 (c. 49), ss. 133-149. 

Payment out of funds in court.] — See R. S. C., 
Ord. LV., r. 2, p. 716, ante, Part LXXI., Sect. 2, 
ante. 


Sect. 0.— CAUSE USTS. 

R. S. C., Ord. LXII., r. 17. The Registrars of the Cliancery 
Division shall keep distinct lists of the causes and matters set 
down to be heard before each Judge of that division. 


Sect. 7.— ANSWERING PETITIONS AND DRAWING 
UP ORDERS THEREON. 

R. S. C., Ord. LXIL, r, 18. All petitions wliich require to bo 
answered, shall be answered In the name of the Senior Registrar 
for the time being, and any orders on petitions which, according 
to the practice formerly nrevailing in the Chancery Division, 
were drawn up, passed, ana entered in tlie office of the secretaries 
of the Master of the Rolls, shall be drawn up, passed, and 
entered by or under the direction of the Registrars of the 
Chancery Division. 

3898. Drawing up order — Omission of material 
facts.] — ^A client of a Bolicitor who had acted in 
certain proceedings on behalf of this client and 
one himdred & twenty-four others obtained a 
common order to tax upon a petition of course, 
which omitted to state material facts, including 
the fact that the solicitor’s bill of costs in respect 
of the proceedings had been paid by a third party : 
— Held: the order must be discharged. — Re S. 
(1910), 65 Sol. Jo. 127. 

3 gg 9 . Mistake at Record Office.] — In July, 

1896, the deft, was adjudicated a bankrupt, & in 
Oct. 1896 the pltf. obtained an order to carry on 
the proceedings against her & her trustee in bank- 
ruptcy. The order, on further consideration, was 
made in March, 1897, & consequent thereon the 
costs were fixed & paid, the creditors were paid in 
full, & a small b^ance to which the deft, was 
entitled was paid to her trustee in bankruptcy. 
On April 23, 1914, the deft, obtained an order of 
course that she should be at liberty to defend the 
action in forind pauperis, although there was really 
no action pending, & her husband’s estate had 
been realised. In Nov. 1914 she obtained her 
discharge in bankruptcy. By means of the order 
of April 23, 1914, the deft, obtained gratuitously 
from the Central Office & the Public Record Office 
copies of a number of documents in the action, & 
recently made an informal application to the 
master. The official solicitor now applied that an 
order might be made (1) discharging the order of 
April 23, 1914, & (2) directing that the deft, was 
not to be allowed without the leave of the judge 
in chambers to make any further application in 
the action. 

Deft, has apparently obtained the order of 
April 23, 1914, through some blunder at the 
Record Office, & has put the Government to some 
expense by obtaining copies of numerous docu- 
ments in the action. She cannot revive an action 
which has long since been wound up, & her further 
proceedings in that respect must be put an end to. 
The order asked for must be made (Neville, J.). — 
Re Seddon, Broad v . Seddon, [1918] W. N. 101 ; 
62 Sol. Jo. 604. 
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Part LXXXIV. — Sittings and Vacations. 


Sect. 1. —PERIODS OF SITTINGS, 

R, S. C.. Ord. LXIII., r. 1. The sittings of the Court of Appeal 
and the sittings in London and Middlesex of the High Court of 
Justice shall be four in every year, viz,, the Michaelmas sittings, 
the Hilary sittings, the Easter sittings, and the Trinity sittings. 
The Michaelmas sittings shall commence on the 12th of October 
and terminate on the 2l8t of December; the Hilary sittings 
shall commence on the 11th of January and terminate on the 
Wednesday before Easter ; the Easter sittings shall commence 
on the Tuesday after Easter week and terminate on the Friday 
before Whit Sunday ; and the Trinity sittings shall commence 
on the Tuesday after Whitsun u'eck and terminate on the 
3l8t of July. 

Notice of motion for day not in sittings .] — See 

K. S. O., Ord. LII., r. 5, p. 675, ante. 


Sect. 2.— KING'S BIRTHDAY. 

R. S. C., Ord. LXIII., r. 2. It shall not be necessary for the 
Court of Appeal or the High Courf of Justice to sit on the day 
appointed to be kept as the King’s Birthday. 


Sect. B.— SITTINGS OF OFnCES. 

R. S. C., Ord. LXIII., r. 3. The hit< ings of the sevcial ofTices of 
the Supreme Court shall extend ov('r tfie whole of ti»c four 
periods between the vat at Ions. 


Sect. 4.— VACATIONS IN COURTS AND OFHCES. 

Sub-sect. 1. — 1*ekiods. 

R. S. C., Ord. LXIII., r. 4. (J) Tlu‘ vacations to be observed 

in the several Courts and offices of the Supreme Coimt shall be 
four in every >ear, viz., the Long Vacation, the Christmas 
vacation, the Easter vacation, and the Whitsun vacation. The 
Long Vacation shall commence on the Ist of August and 
terminate on the 11th of October : the Christmas vacation shall 
commence on the 24th of December and terminate on the (JtJi of 
January : the Easter vacation shall commence on Good Friday 
and terminate on Easter Tuesday ; and the Whitsun vacation 
shall commence on the Saturday before Whit Sunday and shall 
terminate on the Tuesday after Whit Sunday. 


Sub-sect. 2. — Deliveby, etc., of Pleadings in 
Long Vacation. 

See Part LXXXV., Sect. 4, poet. 


Sub -SECT, 8. — Trial or Hearing during Long 
Vacation. 

A, Application. 

R. S. C., Ord. LXIII., r. 4. (2) Any party to any cause or 

matter in the King’s Bench Division may at any time after the 
26th July in any year, and before the close of the Long Vacation 
in that year, apply by summons to one of the Vacation Judges 
for the said Long Vacation, or in the absence of both such 
Judges from London, to the Judge in Chambers, for the trial or 
hearing of any such cause or matter during the said Long 
Vacation, and such Judge may make an order for the trial or 
hearing of such cause or matter diu*ing the said Long Vacation 
accordingly, and fix the date of trial. Provided that no such 
order shall be made (a) unless the Judge is satisfied that there 
is urgent need for tlio trial or hearing of the cause or matter 
during the said Long Vacation ; or (b) If tlio trial Is to be before 
a Judge and jury. 

27 ♦ 


B, Urgency for Trial. 

R. S. C., Ord. LXIII., r. 4. (3) The Court or a Judge dealing 
with an application under Order 14, r. 8, may, if satisfied that 
there is urgent need for the trial of the action during the Long 
Vacation, order that the trial shall take place in the Long 
Vacation, and thereupon the action shall be set down for trial 
in a special list of actions to be tried during the Long Vacation. 
Provided that no such order shall be made if the trial is to be 
before a Judge and jury. 

R. S. C., Ord. XIV., r. B.]Sec p. 297, ante. 


C, Special and Supplementary Lists. 

R. S. C., Ord. LXIII., r. 4. (4) The trial of causes and matters 

in the King’s Bench Division entered before Ist August, 1921, 
in the Middlesex List for trial without a Jury shall be proceed('(l 
with during the last week of the Long Vacation, 1921, viz, : — 
October 5th till October 11th, both incluHive, 

A special list and if necessary supplemental lists of ihe causes 
and matters w’arned for trial during that week shall be pub- 
lished. 

Notwithstanding anytliing in these Rules contained all 
Summonses may be issued and applications made and pleadings 
may bo amended, delivered or filed during the Long Vacation 
on and after September 12tU in causes or matters included in 
the said special list or supplemental lists. 


Hub-sect. 1.^ — Inci.usion of Days of Commence- 
ment AND Termination. 

R. S. C., Ord. LXIII., r. 5. The da>s of the commencement 
and tennlnatjon of each sitting and vacation shall be included 
in such sitting and vacation respect i\cly. 


Six T. r).~-<)FnCES— WHEN OPEN. 

R. S. C.,Ord. LXIIL, r. 6. Tlio ho\(Tal oUkoh ol <ho Sujiicinc 
Court shall be open on every day of the vear, c\((*pt Sundajs, 
Good Friday, Easter Eve. Monday and Tu(‘S(la> in Easter week, 
Whit Monday, the first Mondav in August, Christmas Day, and 
the next following working dav, and all days appointed by 
proclamation to be observed as da.\ s of general fast, liumiliation, 
or thanksgiving, and the dav appointed to be kept as the King’s 
birthday, and such days as the Lord Chancellor, with the con- 
currence of the Lord Chief Justice, the Master of the Roils, and 
tlie President of the Probate, Div’orce, ainl .\dmiralty Division 
sliall direct. 


Sect. 6.— CLOSING HOURS OF OFHCES ON 
SATURDAY. 

R. S. C., Ord, LXIII., r. 8. Tlu' offices of the Supreme Court 
(including the Judges’ chambers) shall, save as herein-after 
mentioned, close on Saturdajs at one o’clock. 


Sect. 7.-~0FFICE HOURS. 

R. S. o., Ord. LXIII., r. 9. Subject in any Division of the 
High Court to any order by the President thereof, the office 
hours in the several offices of the Supreme Court other than the 
Summons and Order, Crown Office, and Associates departments 
of the central office, shall be from ten in the forenoon to four in 
the afternoon, except on Saturdays, when the offices shall close 
at one in the afternoon, and in Vacations on days other than 
Saturday, when tlie offices shall close at two. 

Provided that in the Summons and Order Department and in 
the Crown Office and Associates* Departments the hours during 
last week of the Long Vacation, 1921, viz. : — October 5th till 
October llth, both inclusive (except on Saturday, October 8th), 
shall be from 10.30 in the forenoon till 4.30 o’clock in the 
afternoon. 

In the Summons and Order department the hours shall be 
from half-past ten in the forenoon to half-past four in the after- 
noon, except on Saturdays, when they shall be from half-past 
ten in the forenoon to half-past one In the afternoon, and In 
Vacations, when they shall' be from half-past ten to half-past 
two. 
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aSccI. 7. — Office hours, 8 ct' 9 : J^^uh-sects, 1, 

2, 3, 4 efc 5. .SVd. 10. iV/r/ L.VA A’^F. Sects, 
K 2, 3 ct’ 4 ; Sub-sects, 1 <£? 2. Sects, 6 <£: 6 : 
Sub-sect. 1.] 

In the Crown Office and Associates departments the Innirs 
shall be from eleven In the forenoon to five in the afternoon, 
except on Saturdays and in the Vacations, when the hours shall 
be from eleven in the forenoon to two in the afternoon. 


Sec-t. 8.~DISTRICT REGISTRAR’S OITICE— 
WHEN OPEN. 

R. S. C., Ord. LXllI., r. 10. The olllee of each district rcHi.strar 
of tlie Hifrlj Court shall be open on such da vs and during such 
hoiu-s as the Lord Chancellor may from time to time direct, 
and in the absence of any ruch direction, shall be open on the 
(lays and during the hours whiui the otlices of the County Court 
of the place in which the district registry is situate are required 
to be open. 


8e( T. 9.— vacation JUDGES. 

Sub-sect. 1 . — A upointment. 

R. S. C., Ord. LXIII., r. 11. 'I’wo of the Judg(‘s of the High 
Court sluill be selected at the commcnccnu'nt of each Long 
Vacation for the hearing in London or Middh'sex, during 
vacation, of all such applications as may require to be im- 
nu'diately or i)roniptly heard. Such two Judg<‘.s shall act as 
Vacation .ludges for one year from their apiiointment. In the 
absence of arrangement between the Judges, the two Vacation 
Judg(‘8 shall be the two Judge's last appointed (whether as 
Judges of the said High Court or of any Court whose jurisdiction 
was by the Supreme (\)urt of Judicature Act, 187J, transferred 
to the said High Court) who have not already served as Vaeatlon 
Judges of any such Court, and if there shall not be two Judge's 
for the time being of the said High ('ourt who shall not have 
so served, then the two Vacation Judges shall be the Judge 
(if any) wdio has not so served and the senior Judge or Judges 
who has or have so ser\cd onc(‘ only according to senioritv of 
appointment, whether in the said High Court or such other 
Court as aforesaid. The Lord Chancellor shall not be liable to 
serNe as a Vacation Judge. 


Sub-sect. 2. - Poiveks. 

R. S. C., Ord. LXllI., r. 12. J'he Vacation Judges may sit 
cither separately or together as a Divisional Court as occasion 
shall rc(iuire, and may hear and dispose of all causes, matters, 
and other husines.s, to whichever Jtivislon the same may he 
assigned. No order made by a Vacation Judge shall be reversed 
or ^a^ied except by a Divisional Court or the Court of Appeal, 
or the Judge who made the order. Auy other Judge of the 
High Court nnay sit in vacation for any Vacation Judge. 

3900. Vacation judge as Divisional Court— Rule 
nisi for mandamus.] — Ex parte application, for a 
rule 7iisi for a mandamus, calling upon the 
stipendiary magistrate of Livei’pool to state a east', 
cV also for the issue of a writ of habeas corpus. 

If you can satisfy me that 1 have the jurisdiction 
to do so, I shtmld certainly gi’ant a rule uisi, 

A vacation judge is not a Divisional Court 

(Hamilton, J.). 

On counsel referring to H. S. CL, Ord. LXllJ., 
r. 12, the judge relying upon the rule granted the 
i-ule nisi.—Exp, Wise (1909), 127 L. T. Jo. 39. 

3901. Reversing or varying order made by 
vacation judge.] — A court of firet instance cannot 
discharge an order made by a vacation judge, but 
it will in certain circumstances direct that no 
proceedings be taken in respect of tliat order except * 
with the sanction of the court of fii’st instance or 
of the Court of Appeal. 

Until an order is dlrawn up, passed, & entered, 
the judge who has made it is dominus of it, & 
^n alter it, discharge it, or make any other order 
Hmt ho pleases (Fabwell, L.J.). — Hipkiss v. 
Fellows (1909), 101 L. T. 701, 702, C. A. 

3902. — — Ex parte order.]— Ord. LX III., r. 12, 
which provides that no order made by a vacation 
ludge^ shall be reversed or varied except by a 
Diy isional Court or the CouiC of Appeal or the 


judge wlio made the order, does not apply to an 
ex parte order, & after the close of the vacation 
an application to discharge it must be made to the 
judge to whose court the cause is attached, & not 
to tlie Court of Appeal in the first instance. 

An order was made for substituted service in 
England, of a writ notice of motion for 
injunction, on a person resident abroad. He did 
not enter an appearance, but appeared by counsel 
on the motion for the injunction, filed affidavits 
& argued the case on the merits : — Held : the 
proper course for the deft, to have taken was to 
liave applied at once to the judge to wdiose court 
the cause was attached to discharge the order for 
service, A that not having done so, but filed 
affidavits, appeared by counsel, & argued the case 
on the merits, he could not now coiniilain of the 
order for service. 

Ord. LXlll., r. 12, only aiiplies to reversing or 
varying an order made by a vacation judge ; 
discharging an order is not the same thing as 
reversing or varying an order, it does not go on 
the gi'oimd tiuit there has been an erroneous 
decision, but on the ground that the opposing 
])arty has not had an opportunity of being heard. 
1 am, therefore, of opinion, that an application 
to this court, not being an appeal from the court 
to which the application ought to have been made, 
is iiTogiilar (('oiton, L.J.). — Boyle v. Saukeb 
(1888), 39 Vh, 1). 249, 251 ; 58 L. J. Ch. 141, A. 

3903. Appeal — Judge sitting as Divisional Court.] 
— Sembic : the apjieal from an order of a vacation 
judge sitting as a Divisional Court is not to a 
Divisional Court . — He Hixustration of a IhuTUUK, 
“ The Youno Ditchess,” itnder the Art Cofy- 
KIGIIT Act, 1802 (1891), 8 T. L. K. 41. 


Sub-sect. .3.— Issue of Summonses for 1’urpose 
OF Proceedings aiter V^auation. 

R. S. C., Ord. LXlll., r. 13. Any Jiidm' of the (’li.inci'ry 
l>ivi''i(>n whosr ch.imbiT.', may b(' ()|>rn for hii8iiM"-s (lurinj; any 
v.uutioii, or an> \ acation Jinl/'L* acting on his Ix'h.ilf, may issiu', 
siuninoiiH's for the j>uri)os(‘ of any ])r(uoo(lins Ix'torc any othor 
J«(IK(* ol that Division at ch.imlnrs alter thi* Miration. 


Sub-sect. 4.-- J^roskc ution of Judgments or 
Orders betaveen Siitings. 

R. S. C., Ord. LXlll., r. 14. In the interval between the 
elose of any HittinKH anil the eommeneement of ttic lu'xt sittings, 
the judgments or orders ot any Judges may he proseeuti'd at the 
chambers of any other Judge .. nis permission ; and in cas('. 
the i)rosecution thereof shall not be completed during siieh 
interval, the prosecution may he continued at the chambers of 
the same Judge if and so far as he shall think til. 


Sub-sec t. 5. — Intervals between Sittings not 
included in Vacation. 

R. S. C., Ord. LXlll., r. 16. Any interval between the sittings 
of the High Court or any Division thereof, not included in a 
vacation, shall, so far as tin* disposal of business by tlie Vacation 
Judges is concerned, be deemed to be a portion of the vacation. 


Sect. 10.— SITTINGS OF OFTTCIAL REFEREES. 

R. S. C., Ord. LXlll., r. 16. The Official Referees shall sit at 
least from 10a.m. to 4 p.m. on every day during the Michaelmas, 
Hilary, Easter, and Trinity sittings of the High Court of Justice, 
except on Saturda.vs, during such sittings, w’hcn they shall sit, 
at least, from 10 a.m. to 1 p.m. ; but nothing In this Rule shall 
prevent their sitting on any other days. 

Trial before Official Referee.] — See Part 
XXX VII., Sect. 9, sub-sect. 3, ante. 
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8ect. 1.— month. 

R. S. C., Ord. LXIV., r. 1. Where by these llules, or by any 
judgment or order given or made after the Slst Oetober, 1875, 
time for doing any act or taking any proceeding is limited by 
montlis, and where the word “ montli ” occurs in any document 
wiiich is part of any legal procedure under these iiules, sueli 
time shall be computed by '-alendar months, unless otherwise 
expressed. 

See^ (jenerally. Time, Vol. XLII., pp. 930-934, 
946, Nor. 13-67, 188 ; Bailment, Vol. III., p. 92, 
No. 240. 

Application of order to Revenue proceedings.] — 

See R. S. C., Ord. LXVIll., r. 2, Part LXXXIX., 
Sect. 2, post. 


Sect. 2.— EXCLUSION OF SUNDAY, CHRISTMAS 
DAY, AND GOOD FRIDAY. 

R. S. C., Ord. LXIV., r. 2. Where any limited time less than 
hIx da>s from or after any date or event is appointed or jdlou’cd 
for doing an.v act or taking an.\ proceedings. Sunday, Cliristmas 
l)a> , and Clood Friday sliall not be reckoned in the computation 
of Hiieli iiinited time. 

See Time, Vul. XLII., pp. 959, 900, Nos. 325- 
330, 330. 


SELT. 3.— TIME EXPIRING ON SUNDAY OR ON 
DAY ON WHICH OEFICES CLOSED. 

R. S. C., Ord. LXIV., r. 3. Where the time for doing any act 
or taking any i)roceeding expires on a Sunday, or other day on 
which tlie olliccs are closed, and by reason tliereof such act or 
proceeding cannot be done or taken on that <iay, such act or 
proceeding shall, so far as regards the time of doing or taking 
tlic same, bo held to be duly done or taken if done or taken on 
the day on which the oiTices shall next be oi)cn. 

Sec Time, Vol. XLII., pp. 900, 901, Nos. 332 ct 
seq. 


Sect. 4.— DELIVERY, ETC., OF PLEADINGS. 

Sub-sect. 1. — When Allowed in Long 
Vacation. 

R. S. C., Ord. LXIV., r. 4. In causes intended to be tried 
during the Autumn Assizes at any i)Iace lor which tlie Com- 
mission Day is fixed by Order in Council for a day prior to tlie 
Ist of ])ecember, and in Adrairalt.\ actions, and In causes or 
matters including any Special List such as is referred to in Order 
LXllI.. Kule 4 (.'9, or in the Special Jdst or any of tlie Supple- 
mental Lists referred to in Order LXIII., Rule 4 (4), siimmonse.s 
may be issued and pleadings may be amended, delivered, or 
filed in the Long Vacation on and after the Ist day of October 
in any year, but j)leadiDg8 sliall not be amended, delivered, or 
filed during any otiu'r part of siieh vacation, unless by direction 
of tlie Court or a Judge. Notwithstanding this Rule a state- 
ment of claim specially indorsed on a Writ of Summons ma.v, 
without any leave, be amended once during the Long Vacation, 
pursuant to Rule 2 of Order XXVIII. 

See Time, Vol. XLII., p. 960, No. 331. 

Sittings & vacations — R. S. C., Ord. LXIII.J — 

See Part LXXXIV., ante. 


Sub -SECT. 2. — Long Vacation not Reckoned in 
Computation op Times Appointed or 
Allowed by Rules. 

R. S. C., Ord. LXrV., r. 5. Save as in the last preceding Rule 
mentioned, the time of the Long Vacation in any year shall not 
be reckoned in the computation of the times appointed or 
allowed by these Rules for amending, delivering, or filing any 
pleading unless otherwise directed by the Court or a Judge. 

Sittings vacations — R. S. C., Ord. LXIII.] — 

See Part LXXXIV., anU. 


Sect. 5.--WHERE SECURITY FOR COSTS 
ORDERED. 

R. S. C., Ord. LXIV., r. 6. The day on which an order for 
security for costs is served, and the time thenceforward until 
and including the day on which such security is given, shall not 
be reckoned in the computation of time allowed to plead, answer 
interrogatories, or take any other proceeding in the cause or 
matter. 

As to security for costs, see R. S. C., Ord. LXV., 
r. 0, Part LXXXVI., Sect. 20, post. 

As to security for costs on appeals, see R. S. C., 
Ord. LVIII., r. 15, p. 802, ante. 


Sect. 6.— ENLARGEMENT OR ABRIDGMENT. 

Sub-sect. 1. — Power of C/Ourt or Judge. 

R. S. C., Ord. LXIV., r. 7. Tiio Court or a .ludge shall have 
power to enlarge or abridge the time appointed i)y these Rules, 
or fixed by any order enlarging time, for doing any act or taking 
any proceeding, uj)on sncli terms (if any) as tlie justice of the 
case may require, and any such enlargement may be ordered 
although th(5 application lor the same is not made until after 
the expiration of the time appointed or allowed. Provided that 
Hhen the time for delivering any pleading or document or filing 
any affidavli answer or document, or doing any act is or has 
been fixed or limited hy an\ of these Rules or by any direction 
on or under the summons for directions or by any order of the 
Court or a Judge the costs of an.v application to extend such 
time and of any order made tiicreon sliall be borne by the party 
making such application unless tlie Court or a Judge sliall other- 
wise order. 

Appeals.]— >SVc R. S. C., Ord. XXXIX., r. 4, 
p. 591, ante; Ord. LIIIa., r. 4, p. 086, ante; 
Ord. LIV., r. 24, p. 708, ante ; Ord. LVIII., r. 15, 
p. 802, ante ; Ord. LIX., r. 10, p. 823, ante. 

Application for trial by jury.] — See R. S. C., 
Ord. XXXVI., r. 0, p. 539, ante. 

Awards.] — See Sect. 10, post. 

Consent orders.]— Part XLV., arde. 

Evidence— Filing.] — Sec Evidence, Vol. XXII., 
pp. 503, Nos. 0121 et seq, 

3904. Irreparable mischief resulting from ex- 
tension of time.] — When sitting at chambers 1 
have often lieard it argued that when irreparable 
mischief would be done by acceding to a tardy 
application, it being a departure from the ordinary 
practice, the person who has failed to act within 
the jiroper time ought to be the sufferer, but 
that in other cases the objection of lateness ought 
not U> be listened to, & any injury caused by the 
delay may be compensated for by the payment of 
costs. This I think a correct view (Bramwell, 
L.J,). — Atwood v. Chichester (1878), 3 Q. B. D. 
722, 723 ; 47 L. J. Q. B, 300 ; 38 L. T. 48 ; 42 
J. P.341 ; 26 W. R. 320, C. A. 

3905. Licensing case — Non-renewal of old licence 
— Delivery of statement of grounds of appeal.] — 
Where the Commissioners of Inland Revenue have 
detomined under sect. 20 of the Licensing (Consoli- 
dation) Act, 1910, the amount of compensation to 
be paid in respect of the non-renewal of an old on- 
licence, the delivery to the commissioners by a 
person aggrieved by the decision, ^ who desires to 
appeal therefrom to the High Com*t, of a written 
statement of the grounds of his appeal, as required 
by r. 1 of the Rules of Supreme Court (Finance Act), 
1896, is a matter of procedure or practice within 
the meaning of Ord. LXVIII., r. 1, of the Rules of 
the Supreme Court. WTien, therefore, the state- 
ment is not delivered within the prescribed period 
of one month the court has power under Ord. 
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LXIV., r. 7, to enlai’ge the time for its delivery. — 
Ite Plymouth Breweries, Be Prince Arthur 
Public House, Plymouth, [1918] 1 K. B. 673 ; 
87 L. J. K. B. 1015 ; 119 L. T. 484. 

Motion for new trial.] — See R. S. C., Ord. 
XXXIX., r. 4, p. 591, ante. 

Motion to set aside Judgment.] — See R. S. C., 
Ord. XXXVI., r. 33, p. 653, arde. 

3906. Notice of trial~-Plaintiff faUing to give.]— 
The period of six weeks mentioned in Ord. 
XXXVI., r. 12, is not a time appointed for doing 
any act or taking any proceeding within Ord. 
LXIV., r. 7, & consequently the court cannot make 
an order giving deft, leave to give notice of trial, 
if pltf. did not give such notice within a shorter 
period than six weeks from the close of the plead- 
ings. — Saunders v. Pawtjky (1885), 14 Q. B. D. 
234 ; 54 L. J. Q. B. 199 ; 51 L. T. 903 ; 33 W. R. 
277 ; 1 T. L. R. 206. 

3907. Order dismissing action.] — When an order 
has been made in chambers dismissing an action 
unless the next step is taken by the pltf. within 
a specified time, & the pltf. does not take that step 
within the specified time nor appeal against the 
order, the order takes effect, the time for taking 
the step cannot subsequently be extended, the 
action having become dead, notwithstanding that 
the order has not been drawn up or served upon the 
pltf. before it became operative. — Script Phono- 
graphy Co., I.TD. V. Gregg (1890), 59 L. J. Ch. 
406. 

3908. Appeal against.] — A judge has juris- 

diction to enlarge the time for appealing against 
an order dismissing the action for want of prosecu- 
tion, even after tlie order has taken effect & the 
action has tlierefore become dismissed ; & he has 
also jurisdiction when he has so enlarged the time 
for appealing to vary or amend the order dismissing 
the action, A in the exercise of such jurisdiction 
his discretion is not limited by any fixed or 
ai*bitrai*y rules. 

In all the cases the court looked at the sur- 
roimding circumstances, but in none of them did 
the court mean to lay down a positive rule, or to 
state absolutely all the kinds of cases in which, 
& in which only, the discretion of the judge or 
court should be exercised to enlarge the time for 
appealing (Lord Selbokne, C.). — Carter v. 
Stubbs (1880), 6 Q. B. D. 116 ; 50 L. J. Q. B. 161 ; 
43 L. T. 746 ; 29 W. R. 132, C. A. 

3909 . Notice of trial to be delivered within 

fixed time — ^Appeal against Judge’s discretion.] — 
By a master’s order an action was to be dismissed, 
unless notice of trial were delivered by a certain 
day. Through a mistake of the solicitor’s clerk 
notice of trial was not delivered within the required 
time. 

A judge at chambers refused, in the exercise 
of his discretion, to extend the time fixed by the 
master’s order. 

On appeal, the court declined to interfere with 
the judge’s discretion. — Gilder v, Morrison 
(1882), 30 W. R. 815. 

3910. Statement of claim to be delivered 

within fixed time.] — An order was made dis- 
missing an action for want of prosecution, unless 
a statement of claim should be delivered within 
a week. The week having expired, & no state- 
ment of claim having been delivered : — Held : 
the action was at an end, & there was no juris- 
diction to make an order subsequently extending 
the time for delivery of the statement of claim. — 
Whistler r. Hancock (1878), 3 Q. B. D. 83 ; 47 
L. J. Q. B. 152 ; 37 L. T. 639 ; 26 W. R. 211. 


3911. .] — On Nov. 2 an order was 

made dismissing an action unless a statement of 
claim was delivered within seven days, & on 
Nov. 9 this time was extended to three days. 
On Nov. 14 the pltf. delivered his statement of 
claim, & on the following day the deft, drew up <fe 
served the order of Nov. 2. On Nov. 17 the 
master, & subsequently a judge, made an order 
that the statement of claim do stand : — Held : 
the time of appealing from the order of Nov. 2 
should be extended. 

Per Bowen, J. : that an order does not take 
effect until it is drawn up & served, & that the 
action was not dead when the statement of claim 
was dehvered. — M eitalfe v. British Tea 
A ssoCN. (1881), 46 L. T. 31. 

3912. Summons adjourned by con- 

sent.] — An order having been made on May 6 
dismissing the action for want of prosecution if 
the statement of claim were not delivered within 
fourteen days, on May 19 the pltf. took out a 
summons returnable the next day, the last of tlu* 
fourteen days, for further time to deliver statement 
of claim. The summons was, on the 20th, 
adjourned, by the consent of the parties in writing 
indorsed thereon, till tlie 21st, & on the 21st a 
master made an order giving seven days more h>r 
delivery of statement of claim. I’ollock, B., 
having rescinded the order of the master on the 
ground that he had no jurisdiction, the action 
being at an end on May 20 ; — Held : the decision 
of the judge was correct. — King v, Havenpokt 
(1879), 4 Q. B. 1). 402 ; 48 L. J. Q. B. 006 ; 27 
W. R. 798. 

3913. Order In redemption action.] — ^^In a re- 
demption action an order was made giving the 
pltf. leave to lodge ilie mortgage money in court, 
A that, “ in default of such lodgment within two 
months from the date of this order, the action be 
disrnissctl with costs.” Tinder a bond fide mistaki* 
the pltf. failed to lodge the inoney in court until 
af^er the two months fixed by the order : — Held : 
not withstanding the expiration of the two months, 
Ihe action was not d<‘ad, but the court had juris- 
diction, at the instance of the pltf., to extend 
the time limited by the order so as to include the 
actual date of lodgment. — C ollinson .Ieft^’ERY, 
|189(iJ 1 Ch. 644 ; 65 L. J. Ch. 375 ; 74 L. T. 78 ; 
41 W. R. 311 ; 40 Sol. Jo. 296, 

3914. Application to court of first instance.] 

— An order of the Court of Ai)peal reversed in 
favour of the pltf. the order of the court below on 
a question of prioiities, & went on to make a com- 
plete decree for an account & for redemption on 
payment by the dofts. within a fixed time, &; in 
default of payment for sale by the pltf. out of 
court & application of the proceeds of sale in pay- 
ment of the amoimt due to him & costs. The 
defts., who intended to appeal to the House of 
Lords, applied in the court of first instance for an 
extension of the time fixed for redemption ; — 
Held : the application was properly made to the 
court of first instance & not to the Court of Appeal. 
— Manks V. Whitet.ey, [1913] 1 Ch. 581 ; 82 
L. J. Ch. 267 ; 108 L. T. 450 ; 57 Sol. Jo. 391. 

3915. Order to tax.] — Re Macintosh & Thomas, 
No. 4980, post. 

3916. Pleadings — Time for delivery,] — The time 
for delivering a reply which would have expired 
on July 25 was extended to Aug. 22, & then to 
Sept. 19. On Sept. 26, no reply having been 
delivered, the deft, served notice of motion for 
judgment. On the same day the pltf,, by leave 
of the judge, served notice of motion for the 
following day for leave to deliver a reply, & on 
the 27th the judge refused the pltf.’s motion on 
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the ground of unexplained delay : — Held : on 
appeal, the application ought to have been granted 
on the teras of the pltf.’s paying the costs of it. 

According to the usual practice of the court 
pltf.’s application ought to have been granted by 
the Vice-Chancellor. Pltf. was out of time, & 
in that case if a motion is made for judgment on 
admissions in the pleadings, or if the analogous 
step is taken of a motion to dismiss for want of 
prosecution, the usual course is to give pltf. time 
to take the next step upon his paying the costs, 
which is sufficient punishment, & will prevent the 
rules from becoming a dead letter. This course 
will not be departed from unless there is some 
special circumstance such as excessive delay 
(Jersel, M.R.). — Eaton v. Stoker (1882), 22 
Ch. D. 91 ; 48 L. T. 204 ; 31 W. R. 488, C. A. 

•] — The pltf. delivered his reply 

after three weeks had elapsed fi*om delivery of the 
statement of defence [without having obtained an 
extension of time for replying], <te subsequently the 
deft., treating the facts stated in the defence as 
admitted, by reason of the pltf.’s failure to reply 
in time, gave notice of motion for judgment : — 
Held : the reply having been actually delivered 
before the notice of motion was given, the deft, 
was not entitled to judgment. — Graver v. Terry 

w!r!’748^D®6^‘ 

3918. — .j—SritlPT PlIONOORAPHY Co., 

Ltd. V, Gregg, No. 3007, ante. 


aha, R. 8. C., Ord, XXVII., 

r. 1 ; Pleading, p. 132, nyiie, 

3919. Practice Masters’ Rules — Time prescribed 
by.]— A deft, who objects to the jurisdiction has 
an absolute right to appear under proti'st. The 
])ractice of the master in dealing with an 
appearance under protest of allowing the deft, a 
reasonable time for applying to set aside the wiit, 
then sealmg the appearance with an entry that 
t he appearance is to stand as unconditional 
unless the deft, makes the application withm the 
prescribed time, has no statutory authority 
cannot limit the power of the court to enlarge 
the time for objecting to the jurisdiction. The 
meaning of the practice, which is necessary to 
prevent the hands of the court from being t led up 
indefinitely by a formal protest, is merely that the 
orriission of the deft, to apply to set aside the writ 
within the prescribed time raises a presumption 
against him of waiver of the objection to the 
jurisdiction & entitles the officials of the court 
in ordinary course to treat the appearance as 
absolute. 


The argument is that the court cannot enlarge 
the time because the rule as to enlarging time 
(Ord. LX TV., r. 7) applies only to a case where 
the time is fixed under the rules of the court. 
That seems to me to be a fatal argument. It is 
inconceivable that the court should allow itself 
to be hampered in that way. It is said that the 
time cannot be enlarged by reason of the fact that 
the Practice Masters’ Rules have no statutory 
authority. I a^ee that the practice prescribed 
by those rules is convenient, but it is startling 
to say that the practice is so hidebound that it 
shall never be open to the court to say that an 
appearance which has become unconditional under 
those rules shall be treated as conditional or that 
the masters can deprive the court of jurisdiction 
(Farwell, L.J.).— Keymer v. Reddy, [1912] 1 
K. B. 215, 221 ; 81 L. J. K. B. 266 ; 105 L. T. 
841, C. A. 

8920. Time limited & fixed for something to be 
done.] — The r^e which enables a court to extend 
the time appointed by the rules . . . only applies 


where a limited time is fixed for something to be 
done, not where it is ordered that some act must 
bo done before another (Jessel, M.R.). — He 
Pilcher, Pilcher v. Hinds (1879), 11 Ch. B. 905, 
907 ; 48 L. J. Ch. 587 ; 40 L. T. 832 ; 27 W. R. 
789, C. A. 

Time table prescribed by rules .] — See Time 
Table of Rules of Supreme Court, Yearly Supremo 
C’ourt Practice. 

3921. Writs — Indorsement of time of service.] — 

The court has power to extend the time fixed for 
the making an indorsement on a writ of the date of 
service. — IIasttngs v. Hurley (1881), 16 Ch. D. 
734 ; 50 I.. J. Ch. 577 ; 44 L. T. 176 ; 29 W. R. 
440. 

3922. .] — Wliere, through inadvert- 
ence, the date of the service of a writ has not been 
indorsed upon the writ within the time prescribed, 
the court can extend the time, so as to make 
an indorsement made after the proper time, & 
all subsequent proceedings, valid. -^PRO AT v, 
Peckett (1883), 48 I.. T. 755. 

8923. On March 2, 1886, a writ 

was issued 4& an interim injunction was obtained 
restraining deft., a mortgagor, from damaging 
the mortpged property, & on March 3 service 
of the writ Ac ordcT with the notice of motion was 
effected on the deft. 

The deft, did not appear. 

In drawing up the order before the registrar 
on March 25, it was discovered that the writ did 
not bear any indorsement of service. 

Counsel applied under R. S. C., 1883, Ord. 
LXIV., r. 7, for an extension of time for indorse- 
ment of the writ in the action. The omission was 
wholly by inadvertence. He cited Hastings v. 
Hurley^ No. 3921 , ante ; Sproai v. Pecketty No. 3922, 
ante. 

The judge, being satistledupon the affidavits that 
t he case was one of inadvertence, made an order as in 
Sproat Y, Peckett, No. 3922, ante, that upon reading 
the affidavits, & it appearing that the writ was duly 
served on March 3, the pltf. be at liberty to pro- 
ce(‘d by default in the same manner as if the indorse- 
ment had been duly made within the time limited 
by the order. — S hepherd v. Silcock, [1886] 
W. N. 8L 

c, fuHhcry R. 8. C., Ord. IX., 

r. 15, p. 328, a'nte, 

3924. Renewal .] — Semble : the time for 

renewing a writ of summons cannot bo extended, 
where pltf.’s claim would, in the absence of such 
renewal, be barred by (he Statute of Ijimitations 
(21 .Jac. 1, c. 16). — Boyle v, Kaufman (1877), 
3 Q. B. B. 7, 340 ; 47 L. J. Q. B. 26 ; 26 W. R. 98. 

3925. .] — Under the Rules of Court, 

1883, Ord. VI., it. 1, 2, the court has power to 
give leave for the issue of a concurrent writ for 
service out of the jurisdiction, although the 
original writ was issued for service within the 
jurisdiction & has been renewed, & although there 
is only one deft, to the action ; & where the writ 
has been renewed such leave may be given, not- 
withstanding that the enlargement of time for 
issuing a concurrent writ may affect the operation 
of the Statute of Limitations.— S maipagb r. 
Tonge (1886), 17 Q. B. B. 644 ; 55 L. J. Q. B. 518 ; 
56 L. T. 44 ; 34 W. R. 768 ; sub nom. Ex p. S., 
2 T. L. R. 828, C. A. 

3926. .] — The rule of practice is not 

to extend the time for renewing a writ of summons 
after the expiration of the twelve months from the 
date of the writ, where the pltf.’s claim would, in 
the absence of such renewal, be barred by the 
Statute of Limitations. 

Semble : there would be a discretion to extend 
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Sect 6 . — Enlargement or abridgment: Suh-aecta. 1, 
2 & 3. Secta. 7, 8, 9, 10 11.] 

the time in such a case under exceptional circum- 
stances. — Uewett V. Baku, [1891] 1 Q. B. 98; 
60 L. J. Q. B. 268 ; 39 W. R. 294, C. A. 

“.] — See, also, Part X., ante. 


Sub-sect. 2. — Enlargement by Consent. 

R. S. C., Ord. LXIV., r. 8. The time for delivering, amending, 
or filing any pleading, an'^wer, or other document may be 
enlarged by consent in writing, without application to the 
Court or a Judge. 

3927. Application by letter — “ Step In pro- 
ceedings ” within Arbitration Act, 1889 (c. 49), 

s. 4.] — An application by letter, under Ord. 
LXIV., r. 8, for extension of time to put in a state- 
ment of defence, is not taking a “ step in the 
proceedings within the Arbitration Act, 1889 
(c. 49), s. 4. — Brighton Marine Palace & Pier, 
Ltd. V. WooDHOUSE, [1893] 2 Ch. 486 ; 62 L. J. Ch. 
697 ; 68 L. T. 669 ; 41 W. R. 488 ; 37 Sol. Jo. 
424 ; 3 R. 565. 

Costs of application.] — See R. 8. C., Ord. LXV., 
r. 27 (24), Part LXXXVI., Sect. 28, sub-sect. 15 U., 
post. 


Sub-sect. 3. — Admirai.ty Actions. 

R. S. C., Ord. LXIV., r. 9. In Admiralty actions the Court or 
a Judge shall have power at any stage of the proceedings in any 
such action, upon a motion or summons by either party, for the 
trial to take place on an early da> to be appointed by the Court 
or a Judge, to appoint that such trial shall take place on any 
day or within any time which the Court or .ludge shall think fit ; 
and for such purpose the Court or Judge shall have power upon 
such motion or summons to dispense with the giving of notiie 
of trial, or to abridge the time or times appointed by these 
Rules for giving such notice, for the delivery of pleadings, or 
for doing any other net or taking any other proceeding in the 
action, upon such terms (if any) as the natiin- of the ca.se may 
require. 

Y, 10. The delays required by these 

Buies with respect to the taking of bail in Admiralty actions, 
may be dispensed with by consent of the .solicitors in the action. 


Sect. 8.— RECKONING DAYS NOT EXPRESSED TO 
BE CLEAR DAYS. 

R. S. C., Ord. LXIV., r. 12. In any case In which any par- 
ticular number of days, not expressed to be clear days, Is pre- 
scribed by these Rules, the same shall be reckoned exclusively 
of the first day and inclusively of the last day. 

See, generally. Time, Vol. XLII., pp. 934, 946, 
Nos. 69 et aeq., 187 et aeq. 

** Rules of court includes forms.] — See Supreme 
Court of Judicature (Consolidation) Act, 1925 (c. 49), 
8. 225, p. 259, ante. 

Forms — Days inclusive.] — See Appendix A., 
Yearly Supreme Court I^ractice. 

Act of bankruptcy — Allowing goods seized to be 
sold or held by sheriff for “ twenty-one days.”] — 

See Bankruptcy, Vol. IV., p. 85, Nos. 766-767. 

3929. Day taken as a whole.] — A day is taken as 
a whole, irrespective of whether an event happens 
actually at one particular hour of that day or at 
another. — Mercer v. Olgivy (1876), 3 Pat. App. 
434. 

3930. .] — I think it is now well settled that 

in a statute such as this [Companies (Consolidation) 
Act, 1908 (c. 69). R. 16 (2)] “ from the date of in- 
corporation mentioned in the certificate,” means 
(in the present case) ” from some part of Jan. 6 ” 
Sl not ” from no part of that date but from the 
earliest part of the next day,” that tlie law does 
not in this connection divide a day into hom^s 
minutes, hut moans by a day, the date of which 
is given, the whole of that day (Lord Sumner). — • 
Jubilee Cotton Milt^s, I.td. (Official Re- 
ceiver & IjIquidatoh) V . Lewis, [1924] A. C. 
958, 973 ; 93 L. J. Cli. 414 ; 40 T. ].. R. 621 ; 68 
Sol. Jo. 663 ; [1925] B. & C. R. 16 ; s^ib nom. Be 
JuBiiEE Cotton Muxs, IjTD., 131 L. T. 579, H. li. 


Sect. 9.— WHERE PROCEEDINGS IN ABEYANCE 
FOR ONE YEAR- NOTICE OF INTENTION TO 
PROCEED. 

R. S. C., Ord. LXIV., r. 13. In anv caubt* or mat tor iu which 
there has been no proc(‘c*ding lor one >(‘ar from tin* last pro- 
<'eeding had, the part y who desin's to proceed shall give a month's 
notice to the other party of his intention to proceed. A sunmiona 
on which no order has been made shall not, but notice of trial 
although countermanded shall, be deemed a proceeding within 
this Rule. 


See, generally, Admiralty, Vol. 1. 


Sec T. 7.— HOURS OF SERVICE OF PLEADINGS, ETC. 


R. S. C., Ord. LXrV., r. 11. Servi(*e of pleadings, notices, 
summonses, orders, rules, and other proceedings, shall be effected 
before the hour of six in the aftenioon, except on Saturdays, 
when it shall be effected before the hour of one in the afternoon. 
Service effected alter six In the aftenioon on any weekday except 
Saturday shall, for the purpose of computing any period of time 
subsequent to such service, be deemed to have been effected on 
the following day. Herviee effected after one In the afternoon 
on Saturday shall for the like purpose be deemed to have been 
effected on the following Monday. 


Of writ of summons.] — See Part XI., 


Ord 


Service 

ante. 

How service effected. R. S. 

LXVII., r. 2, Part LXXXVIII., post 
3928. Specially indorsed writ.] — A specially 
indorsed writ is not a pleading within the meaning 
of Ord. LXIV., r, 11, & service thereof may there- 
fore be effected at any hour of the day. — Murrav 
V. f^PHENSON (1887), 19 Q. B. D. 60 ; 56 L. J, 
Q. B. 647 ; 66 L. T. 720 ; 36 W. R. 666. 

.] — See, generally, Part IV., Sect. 6, ante. 


3931 . “ Proceeding ” — Meaning of.] — IToulston 

V. Woodall, No. 3937, post. 

3932. Default of appearance by defendant.] — 

Where on default of appearance by the deft, the 
pltf. takes no step in the cause for a year, Ord. 
LXIV., r. 13, applies, & notice is nece.ssary before 
judgment can be signed. — Webster Myer 

(1884), 14 Q. B. D. 231 ; 54 L. J. Q. B. 101 ; 51 
L. T. 560 ; 33 W. R. 407, C. A. 

3933. .] — On Nov. 28, 1905, pltfs., being 

unable to serve T. personally, owing to his dis- 
appearance, filed a notice of intention to proceed 
& move for judgment against him, & on Jan. 23, 
1906, they filed a fresh notice of motion for 
judgment. 

The motion come on on Feb. 3, & the only 
question was whether it was sufficient to lllo the 
notice of intention to proceed, or whether personal 
service was necessary. 

Where a deft, has been duly served & has not 
appeared, & there has been no proceeding for a 
year against him, the filing of a month’s notice to 
proceed is a sufficient compliance with Ord. 
LXIV., r. 13, & poi-sonal service is unnecessary 
(SwiNPEN Eady, j.). — Moribon V. Telper, [1900] 

W. N. 31, 32. 

3934. Foreclosure action.] — The usual judgment 
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in a foreclosure action was given on April 9, 1884, 
directing an account, & payment within six months 
from the chief clerk’s certificate. 

The chief clerk made his certificate on Aug. 1, 
1884, the six months expiring on Feb. 1, 1885. 
The mortgagor made default in payment. 

The pltf., the mortgagee, now moved for fore- 
closure absolute. The question was whether, 
before moving for foreclosure absolute, the pltf. 
sliould have given the deft, notice of his “ intention 
to proceed,” under R. H. 0., 1883, Ord. LXIV., r. 13. 

Counsel for the motion submitted that “ pro- 
ceeding,” in the rule, meant a proceeding 
“ towards ” & not “ after ” judgment. Here 

“ judgment ” had already been pronounced ; forf‘- 
closure absolute would be directed by an “ order.” 

Anything that precedes the final judgment or 
order is, in iny opinion, a “proceeding” in fh(‘ 
action. You must give a month’s notice to th(^ 
deft, before moving for an order for foreclosun^ 
absolute (Kay, J.). — Rlake v. 8ummersby, [1889 1 
W. N. 39. 

3935. '.] — The public officer & (‘state trust ee.s 

of an insurance company brought a foreclosii)‘(‘ 
action against a mortgagor subsequent incum- 
brancers, <fc an order for foreclosure was made 
absolute in 1907. Two of the trustees died after 
that date, & new trustees were appointed in tlu‘ir 
places. W., one of the defts. to the action, desired 
to reopen the foreclosure, & presented a petition 
of course for an order of revivor. An order was 
made in chambers that all future proceedings 
should be cairied on botw(‘en W. as pltf., A; the 
surviving defts. A all the pi‘<\sent trustees as d(*fts. : 

- — Held : on a motion to di.schargo that ovdov, 
under the modern practice tliere could not be a 
revivor, A W. should liave applied fo tlu‘ tiust(‘(‘s 
foi‘ their consent to the new trustees being added as 
pltfs., A tliat in th(‘ event of th(‘ir refusal \V. should 
have applied under Ord. WIl., r. i, to hav(‘ 
them added as defts. 

4’hen a month’s notice has becui givc'ii of intention 
to proceed (under Ord. LXIV., r. 13] A tlie applica- 
tion is to set aside the month’s notic<‘, the obj(*c- 
tion to that being that it is given in the action as 
constitutefl under tlie iri*egula,r order of revivor. 
The proper plan will be to (lischarg(‘ the order A 
set aside the notice . . . but the applicants are 
willing to accept the month’s notice of intention as 
if it were given in the action with the proper title 
(SwiNFEN Lady, .1.). — Pennington v. Oayley, 
11912] 2 Ch. 230, 240; 81 L. J. Oh. 522; 107 
L. T. 110 ; 50 Sol. Jo. 550. 

3936. Notice of intention — When necessary.] — 

A pltf. who has not acted upon an ovder for judg- 
ment under Ord. XIV. for a year can only sign 
judgment after a month’s notice of his intention 
to proceed. — HTAFFORD.smRE Joint Stoik Bank 
V. Weaver, [1884] W. JM. 78 ; Bitt. Jtep. in (4i. 243. | 

3937. .] — Proceeding ” in Oj*d. 

LXIV., r. 13, means a proceeding towards A 
not after judgment ; therefore, when more than one 
year has elapsed after judgment, it is not necessary 
for a party who desires to issue execution to give 
a month’s notice to the other party of his intention 
to proceed. — U oulston v, Woodall (1884), 78 
L. T. Jo. 113, C. A. 

3938. .] — A motion was made in an 

action commenced in 1882 for leave, under Ord. 
XLII., r. 23, to issue a writ of sequestration against 
the deft, for non-compliance with certain orders 
made in 1884 A 1885, directing accounts to be 
brought in A the payment of costs to the pltf. 
No effective proceeding in the action had been 
taken since Aug. 1884, A it was objected that a 
month’s notice of the intention to proceed should 


have been given by the pltf., under Ord. LXIV., 
r. 13 : — Held: the issue of execution as to costs 
was not a proceeding in the action of which notice 
was necessary under Ord. LXIV., r. 13, A l^aye 
was given to issue the writ of sequestration to 
(‘n force payment of the costs ; but such leave was 
refused as to the accounts. — Taylor v. Roe (1893), 
02 L. J. Ch. 391 ; 68 L. T. 253 ; 3 R. 306. 

3939 . .] — Where, an order having 

been obtained for judgment under Ord. XI V., 
Judgment is not signed until more than twelve 
'iionths afterwards, the case does not come within 
Ord. LXIV., r. 13, A therefore it is not necessary 
that the notice of intention t() proceed required 
by that rule should hav(> been given before signing 
judgment. 

Slaffordshire Joint Stock Bank v. Weaver, No. 
393(), ante^ ov (Trilled. — Deioiiton i\ C’ocKLE, [1912 ] 
1 K. B. 206 ; 81 L. J. K. P. 497 ; 105 L. T. 802, 
C’. A. 


Se( r. lO.—APPUCATIONS TO SET ASIDE AWARD. 

R. S. C., Ord. LXIV., r. 14. An applical ion to not aside or 
mnil an award niav be made at aii\ tiiiT within six w(‘eks i^ter 
micii award has l)c*('n inado and publi‘<h6d to th(* parties. Pro- 
Aided that tho Court or a .Tiidfie may by order (>xtend the said 
tinn* (‘itiicr ladorc* or alter tbe ^<inu‘ elapsed. 

Setting aside award.] — See Arbitration, VoI. TI., 
pp. 545, Nos. 1786 et seq. 

Time for application.] --*SVr Arbitration, Yul. 
TT., pp. 55(), Nos. 1870 et seq. 

Enforcing award.]— >SVr R. S. C., Ord. XLTT., 
r. 31 a, ]). 6)38. ante ; Ahbitration, Vol. TL, pp. 
567 et seq, 

3940. Proceedings in county court.] — By Ord. 
liXlV., r. 14, R. S. (’., “ An application to 
s(‘t aside or i*t*mit an award may bo made at 
any tiim' within six weeks after such award 
has been made. . . By sect. 161 of the County 
(’ourts Act, 1888, “ In any case not expressly by 
this Act or in pursuance therotd provided for, the 
general principles of practice in the High Court 
of Justice may be adopted A applied to actions 
A matters.” In an arbitration under the Agri- 
cultural Holdings Act, 1908, the award was made 
on April 8, 1921, A on June 3 the appellant gave 
notice of motion to set aside the award on various 
grounds. There was no rule either under the 
(’ounty Courts Act, 1888, or under the Agricultimal 
Holdings Act, 1908, dealing with the time within 
which a notice of motion to set aside an awai'd 
must be given :—JIeld : that the words “ principles 
of practice” in sect. 164 of the County Courts 
Act, 1888, did not refer to specific rules of the 
High Court, A that the time limit of six weeks 
under Old. LXTV., r. 14, was not a “ principle 
of practice ” within the meaning of sect. 164 of 
the County Courts Act, 1888. Therefore the only 
time limit applicable in the present case was under 
the Statute of Limitations A under the doctrine 
of laches, A the motion to set aside the award was 
made in time.— McCreagh v. Frearson (1921), 
91 L. J. K. B. 365 ; 126 L. T. 601. 


Sect. 11.— ENLARGING TIME FOR AWARD. 

R. S. C., Ord. LXIV., r. 14A. Where the time for making an 
award is enlarged, the enlargement shall be deemed to be for one 
month unless a different time Is specifled in the order. 

See Arbitration, Vol. IL, pp. 419, Nos. 712 
et seq, 

“ Month,” meanlng>f.] “ 8’ce Sect. 1, ante. 
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.Sect. 12.— CAVEAT IN ADMIRALTY ACTIONS NOT 
TO REMAIN IN FORCE FOR MORE THAN SIX 
MONTHS. 

R. S. C., Ord. LXIV., r. 15. In Admiralty actions a caveat 
^\hctlle^ against the issue of a warrant, the release of property, 
or the payment of money out of the Admiralty registry, shiui not 
remain in force for more than six months from the date thereof. 

See, generally, Admiralty, Vol. I., pp. 1(53, 168, 
Kos. 721, 722, 78(5. 


Caveat against Issue of warrant.] — See li. S. C., 
Ord. XXIX., r. 11, p. 606, ante. 

Caveat against release of property.] — See R. S. C., 

Ord. XXIX., r. 8, p. 605, ante. 

Caveat against payment of money out of court.] 

—See R. S. 0., Ord. XXII., r. 21, p. 498, ante. 


Part LXXXVI.— Costs. 


Sect. 1.--IN GENERAL 

R. S. C., Ord. LXV., r. 1. Subject to the provisions of the Act 
and tliese Rules, the costs of and incident to all proceedings in 
the Supreme Court, im hiding the administration of estates and 
trusts, shall be m tlie discretion of the Court or Judge ; pro- 
vided that nothing herein contained shall deprive an executor, 
administrator, trustee, or moitgngee who has not unieasonablv 
instituted or carried on or resisted any proceedings, of any right 
to costs out of a particular estate or fund to vhieh he would 
be entitled ai cording to the ruJes Idtlicrto acted upon in the 
Chancery Division. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925, BS. 25, 31 (1) {h), 50, 62; County 
Courts Act, 1919 (c. 73), ss. 11, 12. 

8941. “ Costs ” & “ expenses ” distinguished.] 
• — The tenn “ expenses ” is not, as the toim 
“ costs ” is, a term of art in English law. If a 
taxing master were directed to tax “ expenses ” 
he would not understand what he was to do 
(ScRUTTON, J.). — Simpson v. Inland Revenue 
C^OMiis., [19141 2 K. B. 842 ; 83 L. J. K. B. 1318 ; 
110 L. T. 909 ; 30 T. L. R. 430. 

3942. .] — While I think that a referee, if 

he gives “ expenses,” must settle the amount of 
those expenses, I am of opinion tliat he may, if 
he gives ” costs,” make a valid award, although 
he does not fix the amount of the costs, & when his 
order as to costs has been made a rule of court 
the taxing master will assess the amount of costs 
(ScRuiToN, J.). — Matthews v. Inland Revenue 
Commi,, [191 4 J 3 K. B. 192 ; 83 L. J. K. B. 1552 ; 
110 L. T. 931, C. A. 

3943. Practice before Judicature Acts.] — Before 
the Judicature Acts the costs at common law 
followed the event in this sense, that, while the 
})arty who had on the whole succeeded in the 
action got the general costs of the action & of any 
issues on which he had succeeded, the costs of any 
issue on which the other party had succeeded were 
recovered by him (Lord Finlay, C.). — Reid, 
Hewitt Co. v, Joseph, [1918] A. C. 717 ; 88, 
L. J. K. B. 1 ; 119 L. T. 688 ; 62 Sol. Jo. 715, 
II. L. 

3944. Effect of rule — Costs given by statute as 
matter of right.] — Ord. LXV., r. 1, does not 
apply to costs which are given by statute as a 
matter of right. — Haskeb v. Wood (1885), 54 

L. J. Q. B. 419 ; 33 W. R. 697 ; 1 T. L. R. 495, 
C. A. 

3945. Statutes giving costs in particular 

cases.] — The Rules of the Supreme Court do not 
overrule the provisions of special statutes giving 
special costs in particular cases (Lord Esher, 

M. R.). — Reeve v, Gibson, [1891] 1 Q. B. 652, 
(560 ; 60 L. J. Q. B. 451, C. A. 

3946 . Repeal of inconsistent enactment.] 

— The effect of the Judicature Act, 1876, Ord. LV. 
(now Ord. LXV.), is to repeal the previous statutes 
as to costs, with the exception of such of the 
provisions of the County Courts Act, 1867, as are 


expressly preserved by sect. 67 of the Judicature 
Act, 1873. — Parsons v. Tinling (1877), 2 C. P. I). 
119 ; 46 I;. J. Q. B. 230 ; 35 L. T. 851 ; 41 J. P. 
311 ; 25 W. R. 255. 

3947. .] — An action was brought in 

the High Court for £180, damages for collision. 
Tlie pltf. recovered £100, including £50 paid into 
court. The official referee refused costs, consider- 
ing that the action should have been brought in 
a county court : — Held : the official referee was 
wTong, on the gi*ound that sect. 9 of the County 
Courts Admiralty .lurisdiction Act, 1868, on which 
he relied, had been repealed by implication by 
Ord. LXV., r. 1. — Rockett v, Clippinodale, 
[1891] 2 Q. B. 298 ; 60 L. J. Q. B. 782 ; 64 L. T. 
641 ; 7 T. L. R. 515, C. A. 

3948. Costs included In scope of rule — Costs of 
former trial in which plaintiff non-suited.] — A 
judge has power to order a pltf. who recovers a 
nominal sum to pay the doft.’s costs, even when the 
action is tried before a jury. In an action to 
recover a sum of £85 & also a sum of (5^?. pltf. 
was non-suited ; a new trial having been ordered, 
at the second trial, which took place before a 
jury, he failed as to his claim for £85, but proved 
his claim for 6s. The judge ordered that the pltf. 
should pay the costs of both trials : — Held : the 
order w'as right, & could not be set aside. — 
Harris v. Petherick (1879), 4 Q. B. I). 611 ; 
48 Ji. J. Q. B. 621 ; 28 W. K. 11 ; sub nom, 
Harris v, Patherick, 41 L. T. 146, C. A. 

3949. Charges & expenses incurred by 

trustee.] — A mortgagee of a share of the x^rocoods 
of a real estate deviat'd in trust to sell to invest 
the proceeds in government or real securities 
commenced an action against the mortgagor 
the trustee of the will, alleging that the money had 
been invested upon improper securities. An order 
was made dii*ecting accounts & inquiries, Sc 
reserving further consideration. Shortly after- 
wards the trustee paid into court the amount of 
the mortgaged share, & paid to the other bene- 
ficiaries their shares. The certificate found these 
payments, & as to the mode of investment stated 
simply that the money had been invested on 
mortgage of leaseholds. On further consideration 
pltf. did not give notice to read the evidence used 
in chambers. The judge declined to hear the 
evidence taken in chambers, decided that on the 
finding in the certificate the investment was not 
shown to be improper, & that the action was 
unnecessary, Sc made an order giving the trustee 
his costs, Sc costs, charges & expenses out of the 
fund in court. On appeal : — Held : as the order 
gave the trustee costs, charges Sc expenses, not 
being costs of suit, it was not simply an order as 
to costs within the discretion of the court, & was 
subject to appeal. 

In my opinion an order is not the less an order 
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as to costs only because it goes on to direct how the 
costs are to be paid, whether out of a fund, or by 
an individual, or by a corporation, or in any other 
manner. The mode of payment is a mere incident, 
for no order as to costs would bo of any use unless 
there were some mode or other of enforcing it 
(Jesbel, M.R.)* — Re Chennell, .Tones v. 
Chbnnell (1878), 8 Oh. 1). 492, 502 ; 47 L. J. Oh. 
583 ; 26 W. R. 596 ; svh nom. Re Channell, 
Jones v, Channell, 38 L. T. 494, C. A. 

3950. .]— Costs incurred by a trustee 

in an action respecting the trust estate are not 
costs in the discretion of a judge who did not try 
the action, within Ord. LXV., r. 1, but are charges 
& expenses in the execution of the trusts ; & if 
such a judge acting in the administration of the 
estate makes an order as to such costs, his decision 
is subject to appeal. 

Real estates were devised to trustees in trust 
for 8. during her life, in such terms as gave her the 
legal estate, & after her death in trust to sell. 8. 
desired to sell the estates under the 8cttled Land 
Act, & applied to the surviving trustee for the 
title-deeds. The trust^ee, acting under the advice 
of his solicitor, refused to give them up, & 8. 
brought an action of detinue in the Queen’s Bench 
Division, & recovered judgment against him with 
costs. The trustee took out an originating 
summons in the Chancery Division, & obtained 
an order for payment of the costs incurred in the 
action out of the trust estate : — Held : tlie costs 
of the action of detinue were not costs in the 
discretion of the judge of the Chancery Division 
within Ord. LXV., r. 1, & that his decision was 
subject to appeal : — Held^ also : tlie trustee, not 
having shown reasonable cause for defending the 
action, was not entitled to retain out of the trust 
estate the costs of the action beyond the amount 
which he would have incuri'ed by applying for 
leave to defend it. — Re Beddoe, Downes v. 
CoTTAivr, [1893] 1 (^h. .547; 62 L. J. Ch. 233; 
08 L. T. 695 ; 41 W. R. 177 ; 37 Sol. Jo. 99 ; 2 
R. 223, C. A. 

3951. Costs incurred subsequently to order 

awarding costs — Costs of Inspection.] — An order 
was made in chambers for the inspection of deft.’s 
property, the costs of the inspection to be paid by 
pltf. : — Held : the judge had a discretion to order 
pltf. to pay the costs, Ac the order being made in iiis 
discretion pltf. had no light without leave to api)eal 
from it. 

It was suggested in tl^e course of the argument 
that a distinction might be drawn between costs 
incurred at tlie date of tlie order & costs to bo 
incuri-ed subsequently, but it is every day’s 
practice at chambers to deal with the costs of 
answering interrogatories or inspecting documents 
before answ^er or inspection, & it seems to us 
impossible to say that such costs are not incident 
to a proceeding in the High Court & that such an 
order is not made by the judge in the exercise 
of his discretion (Cave, J.), — Mitchell v, Dahley 
Main Colijery Co. (1883), 10 Q, B. D. 457 ; 52 
L. J. Q. B. 394 ; 31 W. R. 549, C. A. 

3952 . Costs ordered to be costs in the cause 

— ^At earlier stage of proceedings.] — Where on an 
application under Ord. XIV. the judge at chambers 
has made an order that the costs of the application 
should be costs in the cause, the judge at the trial 
has no jurisdiction to interfere with those costs. — 
Koosen V. Rose (1897), 45 W. R. 337 ; 76 L. T. 
146 ; 13 T. L. R. 267, C. A. 

8953 . Costs of action — What costs 

included.] — The costs of suit when given to a 
arty are not confined to the costs of suit up to the 
earing, but include the costs of all accounts & 


inquiries requisite for carrying out the decree 
(James, L.J.). 

The rule w^hich appears to be established is, 
that where costs of suit are given generally by 
the decree at the heanng, the subsequent costs 
of working out the directions of the decree will be 
included (Melltbh, L.J.). — Krehl v. Park (1875), 
10 Oh. App. 334 ; 44 L. J. Oh. 286 ; 33 L. T. 83 ; 
23 W. R. 475, 0. A. 

3954. .] — How V. WiNTERTON 

(Earl) (No. 4), No. 4055, post. 

3955. .] — Re Lavby, Ex p. 

Cohen & Cohen, No. 4088, post. 

3956. Expense of providing substitute for 

witness — Witness in employment of party.] — 
The expenses of a substitute to join a vessel from 
which a witness is necessarily taken are not allow- 
able on taxation as a matter of course. 

Queere : whether under Ord. LXV., r. 27, the 
expenses of such substitutes are under any cir- 
cumstances allowable as part of the costs of & 
incident to the proceedings.- -T he Mabsilia, 
11926] P. 180 ; 95 L. J. P. 109 ; 135 L. T. 671 ; 42 
T. L. R. 551 ; 17 Asp. M. L. V. 109. 


Sect. 2.— WHAT PROCEEDINGS MAY BE 
INCLUDED. 

3957. Declaratory order giving no directions 
except as to costs — Appealable.) — An order de- 
claring that deft, had committed a breach of 
an injunction, but giving no directions, except 
that deft, should pay the costs of the application 
to commit, may bo appealed from & is not within 
the rule against appeals for costs. 

Deft, says he has been guilty of nothing, & if the 
coui-t had been of that opinion it could not have 
ordered him to pay the costs, any more than it 
could dismiss a bill & order deft, to pay the coats 
of the suit (Jameb, L.J.). — Witt v. Corcoran 
(1876), 2 Ch. D. 69 ; 45 L. J. Ch. 603 ; 34 L. T. 
550 ; 24 W. R. 501 ; 2 Char. Pr. Cas. 116, C. A. 

3958. Examination of judgment debtor — Subse- 
quent garnishee order.] — Pltf. having obtained 
judgment Hz being unable to obtain payment of 
his debt, obtained, under Ord. XLll., r. 32, an 
order to have the debtor examined as to his 
means. The debtor on his examination admitted 
having a retiring pension & a balance at his 
bankers, l^ltf. then obtained a garnishee order 
against the bankt^rs, & by that means recovered 
part of his debt. He then applied for his costs 
of the examination proceedings & of the garnishee 
proceedings. The master refused to make any 
order, on the jpound, as was stated by affidavit, 
that the practice in the Queen’s Bench Division 
was to treat such proceedings as a luxury, the costs 
of which the x>ltf. could not throw on deft. Pltf. 
appealed ; the judge in chambers dismissed the 
appeal, as was stated, on the same ground, & 
refused leave to appeal. Pltf. applied to the Court 
of Appeal, who gave leave, & he then appealed 
against the order in chambers : — Held : as by the 
express terms of the Judicature Act, 1873, s. 49, 
no appeal will lie from any order as to costs which 
are left to the discretion of the court except by 
le^ve of the judge making such order, & the costs 
in question were, by the terms of Ord. XLII., 
r. 34, & Ord. XLV., r. 9, in the discretion of the 
judge, the appeal must be dismissed, though the 
court stated their inability to understand the 
practice alleged to exist in the Queen’s Bench 
Division that examination of a debtor as to his 
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Sect, 2 . — Tfhai proceedings may he included. Sects. 

3 d: 4 : Suh-sect. 1 .] 

means, proceedings to attach debts due to him, 
were luxuries the costs of whicih the debtor ought 
not to be called on to pay. — Adlington v. Cgnyng- 
HAM, [18981 2 Q. B. 492 ; 67 L. J. Q. B. 926 ; 79 
L. T. 232 C. A. 

3959. Examination under Companies Act.] — An 

examination under sect. 115 of the Companies 
Act, 1862, is a “ proceeding in the Supreme Court 
witliin the meaning of the Judicature Act, 1890. 
The court has, therefore, jurisdiction under the 
Act of 1890 to order the costs — as distinguished 
from the expenses — of a person examined to bo 
paid by the person who procured the (‘xamination ; 
but, semhle, not where the examinee is a nu^i-e 
witness, & not a pei*son with whom litigation is 
pending or intended. 

A., a creditor of a company in winding-ux), 

B. , a contributory, A: other contributories took out 
a summons for liberty to issue a misfeasance 
summons against the directors of the c(»mpany, 

for libel ty to examine such persons as they 
might be advised under sect. 115 of the (Y>mpanies 
Act, 18(>2. On this summons an order was made 
giving liberty to examine W. & X., &- to apply 
for leave to issue a misfeasance summons after 
the examination was concluded. A summons 
was then issued for the examination of W. <fc X., 
Si at their examination they em])loyed solicitors 
& counsel. A misfeasance summons was then 
issued by A. B. against W. Ac X., who were 
ufljcers of the company, but was dismissed with 
costs, which were taxed Ac paid. W. Ac X. then 
applied for an order that A. A: B. should pay the 
applicants their costs incuired in connection with 
their examination Ac being represented thereat by 
counsel : — Held : that there was jurisdict ion under 
sect. 5 of the Judicature Act, 1890, to mak(^ the 
()rder, & that, having regard to the object of 
the examination Ac the position of the afiplicants 
as intended litigants, the ord(‘r must be made. — AV 
Appleton, French & Sckai’ton, Ltd., (19051 
1 CIi. 740 ; 74 I.. J. Ch. 471 ; 93 h. T. 8 ; 53 
W. B. 601 ; 49 Sol. Jo. 483 ; 12 Mans. 3.35. 

3960. Order for inspection of property.] — An 
order was made in cliambers for the inspection of 
deft.’s property, the costs of the inspection to be 
paid by pltf. : — Held : the judge had a discretion 
to order pltf. tf) pay the costs, Ac the order being 
made in Ids discretion pltf. had no right without 
leave to aj>peal from it. — Mitchell v. Darley 
Main (3)LTAery Co. (1883), 10 Q. B. D. 457 ; 52 
L. J. Q. B. 394 ; 31 W. K. 549, D. C. 

3961. Issue of writ of possession] — The issue 
of a writ of iiossession, in x>ursuance of a judgment 
for possession of premises, is a proceeding in the 
Supreme Court, Ac the costs of Ac incident thereto 
are in the discretion of the court or judge. — 
Dartford Brewery Co., Ltd. v. Moseley, [1906] 
1 K. B. 462 ; 75 L. J. K. B. 279 ; 94 L. T. 263 ; 54 
W. R. 333 ; 22 T. L. R. 304 ; 50 Sol. Jo. 270, 

C. A. 

3962. Attachment.] — The costs of an attach- 
ment are no longer fixed, but by Ord. LV., r. 1 
(now Ord. liXV., r. l),they are in the discretion of 
the court, A: should be disposed of at the time of the 
application for the writ under Ord. XLIV., r. 1. — 
Arud V. Riches (1876), 2 Ch. D. 528 ; 45 L. J. Ch. 
649 ; 34 L. T. 713 ; 24 W. R. 637 ; 3 Char. Pr. 
Cas. 371. 

3963. Dismissal of action for want of prosecu- 
tion.] — The costs of a deft., where an action in 
the Chancery Division has been dismissed for want 
of prosecution, are in the discretion of the judge. — 


Snelling V. Pulling (1885), 29 Ch. D. 85 ; 62 
L. T. 336, 0. A. 

8964. Judgment in default of defence.] — ^Where 
a pltf. moved for judgment in default of defence 
under Ord. XXVII., r. 11, the judge, in deciding 
the issues between the parties, must look to the 
statement of claim & nothing else ; but he has 
the same discretion as to costs under Ord. LXV., 
r. 1, as in all other cases, with which the Court 
of Appeal will not interfere unless there has been 
a disregard of principle or misapprehension of facts. 
— ^Young V. Thomas, [1892] 2 Ch. 134 ; 61 L. ,T. Ch. 
496 ; 66 L. T. 575 ; 40 W. K. 468 ; 36 Hoi. Jo. 
412, C. A. 

3965. Proceedings actually in Supreme Court.] 

— “ The costs of Sc incident to all proceedings in 
the High Court ” (Rules of Court, 1875, Ord. IwV.), 
means the costs of Sc incident to all proceedings 
that have actually come into the High Court. — 
Re Brand RETii’s Trade-Mark (1878), 9 Ch. T). 
618 ; 47 L. J. Ch. 816 ; 27 W. K. 281. 

3966. .]— -The court has no jurisdiction to 

order an unsuccessful applicant for registration 
of a trade mai'k to pay the costs incurred by the 
opponent before the t^Vimptroller . — Re Australian 
Wine Importers, Ltd. (1889), 41 Ch. D. 278; 
68 1.. J. (3i. 380 ; 37 W. R. 578 ; 6 T. L. R. 
338 ; 6 R. P. C. 311 ; suh nom. Re Australian 
Wine Importers, Ltd. & Mason, Re Trade 
Mark “ Holden Fleece,” 60 L. T. 436, C. A. 

3967. Assessment of damages by Jury under writ 
of inquiry.] — Tlie costs of an action, in which 
judgment lias been signed in default of dehuice & 
the damage's have' been assessed by a jury upon a 
writ of inquiry, ele> ne)t follow the' eve'iit, tliere 
having be'on ne> trial with a jury. 

1 heJel that the'ie' has neit been a trial with a 
jury Si tliat conse'epiently the ce)sts are in my dis- 
cre'tion (Field, J.). -Cath v, Howartu, [1881] 
W. N. 90 ; Bitt. Rep. in Ch. 29. 

Lands Clauses Consolidation Act, 1845— Pro- 
ceedings under].— aSVc Ce)MPULsoRY PuReiiASE, 
Veil. XI., pp. 254, 255, Nos. 1599—1607. 

3968. Dispute as to distribution of fund — Applica- 
tion to Court of Appeal for directions — Statutory 
Jurisdiction.] — By the Bombay Civil Fund Act, 
1882, jurisdiction was given to the Court of Appe'al 
te> determine questions arising between any sub- 
scriber to the Be>mbay (^Uvil Fund & the Secretary 
e)f State for India as to any liability of the fund, 
nothing being said as U) costs. P. took proceedings 
to enforce a claim against tlie fund, whicli the court 
lield to be not made out : — Held : however tlie 
case might have stood if the question had been 
whether the court could give P. the costs t)f a 
successful claim, the court had inherent jurisdiction 
to order him to pay the costs of wrongly putting 
the court in motion, there being nothing in the 
Act to show that the legislature intended the court 
not to have such jurisdiction. — Re Bombay Civil 
Fund Act, 1882, Pringle v. Secretary of State 
FOR India (1888), 40 Ch. D. 288 ; 58 Ju J. Ch. 
815 ; 60 L. T. 796, C. A. 


Sect. 3. -PROVISIONS OF RULES OF THE 
SUPREME COURT AFFECTING COSTS. 

Admiralty actions — Release & warrant for 
arrest.] — See R. 8. C., Ord. XXIX., rr. 7, 10, 18, 
pp. 505, 506, ante. 

Taxation of marshal’s expenses.] — See 

R. 8. C., Ord. LI., r. 16, p. 670, ante. 

References in.] — See R. S. C., Ord. LVL, 

rr. 7, 8, 10, p. 755, ante. 
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Admissions.] — See U, S. O., Ord. XXI., r. 9, 
Pleading, p. 179, ante ; R. S. 0., Ord. XXXII., rr. 
2, 4, 9, Pleading, pp. 213, 214, 219, ante. 

Affidavits — Prolixity & unnecessary matter.] — 
See R. S. C., Ord. XXXVIII., rr. 2, 3, p. 687, 
ante. 

Improper form.] — See R, S. C., Ord. 

XXXVIII., r. 7, p. 687, ante. 

Cross-examination of deponent.] — See 

R. S. C., Ord. XXXVIII., r. 28, p. 690, ante. 

Amendment of pleadings, etc.] — See R. S. (\, 
Ord. XXVIII., rr. 1, 4, 6, 12, 13, Plp:ading, Part 
VII., ante. 

Appeals to Court of Appeal.] — See R. S. 0., Ord. 
LVIII., rr. 4, 6, 12, 16, 19, Part LXXVII., ante. 

Attachment of debts.]— .Sfcr R. S. C., Ord. XLV., 
rr. 0, 9, Part L., ante. 

Chambers — Proceedings in.] — See R. S. C., 

Ord. LIV., rr. 6, 7, 12, Part LXV., ante. 

Chancery.] — See R. S. C., Ord. JiV., 

rr. 2 (16), 10 a, 40, 42, 61, 68, Part LXXl., ante. 
Confession of defence.] — See R. S. P., Ord. 
XXIV., r. 3, Pleading, p. 170, ante. 

Damages — Inquiry as to.] — See R. S. 0., Ord. 
XXXVI., r. 67, p. 673, ante. 

Delay in accounts & inquiries.] — See R. S. (1^ 
Ord. XXXIII., r. 9, p. 621, ante. 

Discovery.] — See It. S. C., Ord. XXXI., rr. 3, 
15, 26, 20, 27, 27a, Part XXXII., ante. 

Discontinuance of action.] — See R. 8. 0., Ord. 
XXVI., IT. 1, 2, 3, Part XXVIII., ante. 

Dismissal in default of pleading.] — See R. S. 0., 
Ord. XXVII., r. 1, Pleading, p. ante. 

District registries.] - Sec R. 8. (\, Ord. XXXV., 
rr. 4, 6 a, Part XXXVI., ante. 

Examiner of the court.] — See R. 8. ('., Ord. 
XXXVII., rr. 9, 50, 61, Part XXXIX., ante. 

Execution.] — See R. 8. C., Ord. XLIl., rr. 17, 
18, 30, 34; Ord. XIJII., rr. 2, 3, 7, 13, Partb 
XLVII., XLVIII., ante. 

Interpleader.] — See R. 8. C!., Ord. LVII., rr. 13, 
15, 1(5, 10a, 17, Part LXXVJ., ante. 

Joinder of parties.] — See It. 8. (\, Ord. XVI., 
r. 1, p. 399, ante. 

Interrogatories.]-— >866’ R. 8. C., Ord. XXXI., 
r. 3, p. 610, ante. 

Judgment — In default of appearance.] — See 
R. 8. C., Ord. XIll., r. 3, p. 385, ante. 

In default of pleading.] — aSY’c R. 8. C., 

Ord. XXVII., IT. 2, 7, Pleading, pp. 162, 164, ante. 

Where duplicate indorsement.] — See 

R. S. C., Ord. XIII., r. 7, p. 390, ante. 

For part claim.] — See R. 8. P., Oid. 

XIV., r. 4, p. 295, ante. 

-.]~>SV6 R. 8. C., Ord. XIV., r. 3, p. 296, 

ante. 

Life Assurance Companies (Payment in Court) 
Act, 1896.]— >866’ R. 8. C., Ord. LIVc., rr. 1, 2, 
Part LXVIII., ante. 

Motions — Order not requiring to be drawn up.] 
— See R. 8. C., Ord. LII., r. 14, p. 078, ante. 

Official referee.] — See R. 8. 0., Ord. XXXVI., 
r. 65 b, p. 571, ante. 

Payment into court.] — See R. 8. C., Ord. 
XXII., rr. 6, 7, 8, 9, Part XXVII., ante. 

Pleadings — Unnecessary matter in.] — See 
R. 8. C., Ord. XIX., r. 27, Pleading, p. 06, ante. 

Poor persons.] — See R. 8. C., Ord. XVI., 
rr. 24, 31, Part XIX., Sect. 18, ante. 

Printing documents ordered to be printed,] — 
See R. 8. C., Ord. LXVI.,r. 7 (o), Part LXXXVII.. 
Sect. 0, sub-sect. 16, post. 

Prolixity — Writs.] — See R. 8. C., Ord. II., r. 2, 
p. 266, ante. 

Pleadings.] — See R. 8. 0., Ord. XTX., 

r. 2, Pleading, p. 208, ante. 


Forms.] — See R. 8. C., Ord. XIX., r. 6, 

p. 8, ante. 

Recovery of specific property other than land — 
Action for.] — See R. 8. C., Ord. L., r. 8, p. 602, 
ante. 

Receiver defaulting.] — See R. 8. C., Ord. L., 

r. 21, p. 666, ante. 

Registrar — Certificate for special allowance.]— 
See R. 8. C., Ord. LXII., r. 15, p. 840, ante. 

Revenue side of King’s Bench Division — 
Application of R. S. C., Ord. XLV.] — See R. 8. C., 
Ord. LXVIII., r. 2, Part LXXXIX., Sect. 2, post. 

Setting aside for irregularity — Summons dis- 
missed without order as to costs.] — See R. 8. C., 
Ord. LXX., r. 4, Part XCI., Sect. 4, post. 

Solicitor — Application for taxation & delivery 
of bills of costs.]— a866 R. S. C., Ord. LV., r. 2 (15), 
p. 717, ante. 

Solicitor’s costs — Where ordered to deliver account 
to client.] — See IL 8. (\, Ord. Lll., r. 26, p. 680, 
ante. 

Special case.] - R. 8. (\, Ord. XXXIV., 
rr. 6, 10, 11, Part XXXV., ante. 

Stop orders.]— Xec IL 8. (\, Ord. XLVI., r. 12, 
p. 649, ante. 

Summons for directions.! — See IL 8. (^., Ord. 
XXX., rr. 2, 6, Part XXXI., ante. 

Third parties.] — See IL 8. P., Ord. XVIa., r. 10, 
p. 458, ante. 

Will— Proving in solemn form.] — Sec R. 8. C., 
Ord. XXL, r. IS, Plk\i) 1 NG, p. 163, ante. 

Writ of delivery.]— aSVc H. S. C., Ord. XLVITI., 
r. 2, p. (5.50, ante. 

Writ of possession.] — See R. 8. 0., Ord. XLVII., 
r. 3, p. 660, ante. 


Sect. L- DISCRETION OF THE COURT OR JUDGE. 

Sun-sECT. 1 . — In General. 

3969. Acts conferring discretion — Effect of — 
Repeal of inconsistent Acts.] — Any Act which 
gives the judges power to exercise their judicial 
discr(4yion in every case as to costs, of necessity 
repeals prt'vious Acts whicli directed costs to 
follow certain rules & gave the judges no discretion 
whatever in th(‘ inatL’r (Lord Blackburn). — 
(Jahnett V. Br\dley (1878), 3 App. (’as. 914 ; 48 
J.. J. Q. B. 18(5 ; 39 L. T. 2(51 ; 13 J. P. 20 ; 20 
W. IL (598, II. L. 

3970. Nature & extent of discretion.] — The 

meaning of Ord. LV. [now R. 8. 0., Ord. LXV.] 
is that there should be an absolute discretion over 
all eo.sts within tlu’ jurisdiction of tlie High Court, 
A; that th<* jurisdiction of the High (Jourt should 
be pi*ecis(‘]y what the jurisdiction of the Court of 
(^hancery was before, therefore that where deft, 
has absolutely succeeded no order can be made 
against deft, in favour of pltf. for any part of the 
costs of the litigation (Brett, Ia.J.). 

By the Regulation of Railways Act, 1873, s. 28, 
a discretionary power is given to a new tribunal ; 
but that tribunal was to exercise jiu’isdiction as 
between adverse litigants, & I think it must be 
held that Parliament intended to confer only such 
power as had been exercised by the Court of 
(^hancery (Cotton, li.J.). — Re Foster v. Great 
Western Ry. (^o. (1882), 8 Q. B. D. 515, 521 ; 46 
L. T. 74 ; 30 W. R. 398 ; sub nom. Re Foster v. 
Great Western Ry. Co., Ex p. Great Western 
Hy. Co., 51 L. J. B. 233 ; 4 Ry. & Can. Tr. 
Cas. 68, C. A. 

3971. Tribunal established by legislature .] — Re 

Foster v. Great Western Ry. Co., No. 3970, ante. 
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3072. — .] — 1 have a second object in citing that 
ease [Re Foster v. Great Western Ry. Co.^ No. 3970, 
ante ] ; it is tJiat I may adopt for present use the 
general proposition on tiiis part of the law laid down 
by the late Lord Bowen, lie expressed himself in 
this language ; “It appears to us that in establish- 
ing an extraordinary tribunal of this kind the 
legislature have in plain terms conferred upon 
t>hem a wide discretion as to the manner in which 
they should deal witli all questions of costs arising 
before them, A, provided that their decisions 
on such matters are bond fide, it is not for a court 
of law to examine the principle on which such 
decisions are based.” I think this view entirely 
hound & tliat it a])p]ies a fortiori to the case of an 
arbitrator. ... 1 decline to import into the 
terms of a statute so plain & so comprehensive any 
restriction or limitation derived from the general 
law of England, or any anahjgy between the position 
of an arbitrator that of a judge (Lord Shaw op 
Dunfermline). — Gray v. Ashburton (Lord). 
[1917] A. 0. 20, 80; 86 T.. .7. K. B. 221; 115 L. T. 
729; 81 ,1. r. 17 ; 15 L. G. B. 9, 11. L. ; revsg., 

5. C. sub now. Ashburton (Lord) v. Gray, [1910] 
2 K. B. 353, r. A., & restg. [1910] 1 K. B. 452. 

3973. .] — Where a pei'son aggrieved by 

the decision of Commissioners of Inland Kevenue 
as to tlie value of i)roperty for the purposes 
of estate duty appeals to a referee under 
feet. 00 (3) of the Finance (1909-10) Act, 1910 
(e. 8), appellant is in the position of a pltf., &, 
notwithstanding that he is partially successful 
in liis appeal, ttie referee lias jurisdiction to order 
him to pay tiu* costs of the appeal. — Ellesmere 
(Earl) v. Inland Bevenue (’omrs., [1918] 2 
K. B. 735 ; 88 L. J. K. B. 337 ; 119 L. T. 508 ; 
31 T. L. B. 660. 

3974. .] — On an appeal to a referee under 

the Finance (1909-10 Act. 1910 (c. 8), s. 33, 
against an assessment in respect of excess mineral 
rights duty, the referee decided in favour of the 
appellants’ contention, but declined to make any 
f)rder as to costs. On appeal Lush, ,7.. affirmed 
the decision of the referee, but refused to interfere 
with his order as to costs. On appeal the Court 
of Appeal affirmed the decision of Lush, J., on 
the main point. On a cross-appeal by tlje respon- 
dents to the appeal as to the costs of the jjro- 
ceedings before the referee : — Held : respondents 
liad shown no special circumstances to justify 
the court in interfering with the discretion of 
the referee under sect. 33 (3) of the Act, which 
had been judicially exercised by him. — Inland 
71EVENUE CoMRS. V. LoNSDALE (EARL) SETTLED 
Estates, [1919] 2 K. B. 183 ; 88 L. J. K. B. 778 ; 
121 L. T. 130, C. A. 

3975. .] — The claimant was the owner of 

certain land with rc'gard to the acquisition of which 
an arbitration was held under the provisions of 
the Acquisition of I^nd (Assessment of Compensa- 
tion) Act, 1919. He claimed the sum of £17,302, 

6, before the hearing of the arbitration, the 
President of the Air Council made an uncon- 
ditional offer of £10,000. The sum awarded to 
the claimant by the official arbitrator in respect 
of his interest in the land A the consequential 
damage thereto was £11,415. In dealing with the 
costs the arbitrator directed the council “ to 
pay the sum of £100 towards the costs of the 
claimant.” The claimant applied to the court 
by motion for the award to bo remitted to the 
arbitrator on the ground that he had, in making 
the above order as to costs, not properly exercised 


the discretion conferred upon him by sect. 6, 
sub-sect. (4), of the statute ; — Held : in awarding 
the lump sum of £100 the arbitrator had in terms 
awarded to the claimant part of his costs of the 
arbitration within the meaning of sect. 6, & that, 
as it seemed reasonably clear from the statute 
that, when a sum was awarded by the arbitrator 
in excess of the amount offered by the authority 
but less than the sum which the claimant had 
offered to accept, the arbitrator had an absolute 
discretion os to the costs, the motion to review 
the award failed. — B radshaw r. Air Council, 
[1920] Ch. 329 ; 95 L. J. Ch. 499 ; 135 L. T. 638 ; 
42 T. L. R. 197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 361. 

3976. Jurisdiction of Court of Chancery — ^Not 
fettered by Acts giving common law Jurisdiction.] 
— I do not think that the Acts which gave common 
law jurisdiction to the Court of Chancery were 
intended to fetter the discretion of that court as to 
costs (Bowen, L.J.). — Parnell v. Mort, Liddell 
& Co. (1885), 29 Ch. D. 325 ; 53 L. T. 180 ; 33 
W. R. 481 ; Grimn’s Patent Cases (1884-1880), 
182, C. A. 

3977. No jurisdiction to award costs before 
Judicature Act — Whether discretion exercisable.] 

— Quare : whether Ord. IjXV., r. 1, gives the court 
power to order the payment of costs in a case in 
which there would have been no jurisdiction to 
do so before the Judicature Act. — Re Wood’s 
Estate, Ex p. Works &; Buildings Comrs. (1880), 
31 Ch. D. 007 ; 55 L. J. Ch. 488 ; 54 L. T. 145 ; 
34 W. R. 375, C. A. 

3978. Materials for exercise must be present.] — 

In the present case, so far as tlie evidence before 
me goes, I can see no materials whatsoever upon 
which the learned judge could exercise a discretion 
at all. The defts. were sued, & rightly according 
to law resisted the suit, & finally succeeded. In 
the judgment of Bigharn, J., in the judgment of 
this court, they are right ; & it practically comes 
to this — that the learned judge has deprived the 
l)ersons sued of what, primd facie, is their right 
to the costs of the litigation which has unsuccess- 
fully been brought against them because they will 
not submit to the learned judge himself as 
arbitrator to say what should be done. That is not 
exercising a discretion upon materials properly 
before the judge ; but it is depriving a litigant of 
rights of which he is by law possessed, upon grounds 
which it is not competent for the judge to treat 
as grounds for the exercise of his discretion (Lord 
IIalsbury, 0.). — Civil Hbrvice Co-operative 
Society v. General Steam Navigation Co., 
[1903] 2 K. B. 760, 705 ; 72 L. J. K. B. 933 ; 89 
L. T. 429 ; 62 W. R. 181 ; 20 T. L. R. 10 ; 9 
Asp. M. L. C. 477, C. A. 

3979. .] — Where a judge at the trial of 

an action without a jury deprives a successful 
party of costs, without having really exorcised his 
judicial discretion at all in the matter, as, for 
instance, where there are no materials before him 
upon which he can exercise his discretion, an appeal 
will lie to the Court of Appeal without leave. 
In an action of waste by converting part of a 
dwelling-house into a shop & by building a stable 
at the back of the premises the judge, who tried the 
action without a jury, gave judgment for the deft., 
but he deprived her of costs upon the ground that, 
in his opinion, before doing what she had done she 
ought to have approached her landlord upon the 
matter : — Held : this was a matter which was 
irrelevant to the question to be adjudicated upon 
in the action, & therefore the judge had no power 
^on that ground to deprive the deft, of costs. — 
Edmund v, Martell (1907), 24 T. L. R. 26 ; 62 
Sol. Jo. 10, C. A. 
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8980. .] — workman having met with an 

accident in consequence of which he was ruptured, 
his employers admitted liability under the Work- 
men’s Compensation Act, 1900, & paid him 
compensation for thirteen weeks, when they dis- 
continued it on the ground that the incapacity had 
ceased. The workman applied for arbitration, 
alleging that the question which had arisen was 
“as to the amount (or duration) of the com- 
pensation payable ” to him by his employers 
under the Act of 1906 ; & he claimed full com- 
pensation upon the ground that he was still 
partially incapacited & likely to be so for some 
months. The parties agreed to refer to a medical 
referee the questions as to his condition & fitness 
for employment, & whether his incapacity, if any, 
was due to the accident. The referee reported 
that the rupture was caused by the accident, but 
that the applicant was fit for his former work if 
he wore a belt. The employers thereupon filed 
answers in which they denied incapacity & their 
liability to pay further compensation. The 
applicant insisted that his incapacity still con- 
tinued. The matter came before the county 
court judge, who, at the applicant’s request 
without objection on the part of the employers, 
gi'anted to the applicant a declaration of liability 
but nothing more, & ordered the employers to pay 
his costs : — Held : under Sched. II., para. 7, of 
the Workmen’s Compensation Act, 1900, the 
costs were in the discretion of the arbitrator 
just in the same way as costs in the High Court were 
in the discretion of the judge ; but it was settled 
that to make this discretion effective there must 
be materials on which the discretion could be 
exercised. Here there were no such materials 
At the employers had been successful throughout, 
so that there had been no judicial exercise of the 
judge’s discretion, & the order on the employers 
to pay the costs must be discharged. — H ickuns 
V. Higgins (L.) & Co., [1910] 1 K. B. 640; 85 
1j, J. K. B. 1224 ; 114 L. T. 59 ; 9 B. W. C. C. 
122, C. A. 

8981. Agreement between parties as to costs — 

Effect of.] — The parties to an arbitration under 
the Agricultural Holdings Act, 1928, agreed before- 
hand that the successful party should have costs 
on the High Court scale. The agreement was not 
communicated to the arbitrator. The arbitrator 
gave his award in favour of the landlord, At awarded 
that each party should pay its own costs. In an 
action by the landlord to enforce the agreement 
the county court judge gave judgment for the 
tenants on the ground that the Act gave dis- 
cretion to the arbitrator as to costs : — Held : 

allowing the appeal, the agreement was valid Ac 
enforceable. — Mansfield v, Bobinson, |192HJ 2 
K. B. 363 ; 97 L. J. K. B. 460 ; 139 L. T. 349 ; 92 

J. P. 120 ; 44 T. L. B. 618, D. C. 

8982. No Jurisdiction to entertain application — 
Whether order as to costs can be made.] — On an 
application by way of appeal from an interlocutory 
decision of the Comptroller- General of Patents 
directing discovery At production of documents, 
a preliminary objection was taken that the court 
had no jurisdiction to hear the applicatif)n & 
this objection was upheld. On the question of 
costs, it was held that although there was no juris- 
diction to deal with the application an order could 
be made directing the applicant to pay respondent’s 
costs . — Re Robertson’s Application for Letters 
Patent, [1930] 1 Ch. 186; 99 L. J. Ch. 146; 
142 L. T. 307 ; 46 T. L. B. 17 ; 47 B. P. C. 216. 

8988. Award in form of special case — Juris- 
diction of Court of Appeal as to costs.] — The costs 
of a special case stated by an arbitrator are costs 


incidental to the arbitration within the meaning 
of sect. 34 of the Land Clauses Consolidation Act, 
1845, & therefore are costs over which the Court 
of Appeal has no jurisdiction . — Re Holliday Ac 
Wakefield Corpn. (1888), 20 Q. B. D. 699 ; 57 
L. J. Q. B. 620 ; 69 L. T. 248 ; 52 J. P. 644, C. A. 

3984. .] — The Court of Appeal has 

power under the Arbitration Act, 1889, to deal 
with the costs of an appeal on an award stated 
in the foim of a special case for the opinion of the 
court . — Re Gonty Ac Manc^hester, Sheffield Ac 
Lincolnshire By. Co., [189(i] 2 Q. 13. 439 ; 65 
L. J. Q. B. 625 ; 75 L. T. 239 ; 46 W. B. 83 ; 12 
T. L. B. 617, 620 ; 40 Sol. Jo. 715, C. A. 

3985. Power to modify High Court scale.] — The 
judge has power to moderate Ac modify the High 
Court scale if he does not think fit to give the full 
High Court costs (Fry, L.J.). — Neaves v, Spooner 
(1887), 36 W. R. 257 ; 58 li. T. 164, C. A. 

8986. Power to fix lump sum.] — The court may 
say that £50 should be paid for the costs, whatever 
they might be, or any other particular sum, 
always, of coui^c, below the full costs as between 
solicitor & client ; the court has no power to 
increase the costs beyond tliat(LoRD Hatherley). 

c V, Bradley (1878), 3 App. Cas. 944, 

957, 11. L. 

3987. Judge not bound to exercise discretion.] 

— A judge is not bound to exercise his discretion 
as to costs (JEStoEL, M.JL). — Re Leigh, Kowcltffe 
V. Leigh (1878), 26 W. B. 729, A. 

3988. Discretion cannot be delegated.] — A 
judge has no powei' to delegatee to a master the 
discretionary autiiority given him with reference 
to allowing costs on the liigher Ac lower scale. — 
Corticene Fi.oor Covering Co. v, Tull, Glan- 
VILLE Ac Co. (1879), 27 W. B. 373, C. A. 

3989. .] — Where a court or judge is 

expressly given a discretion as to costs, the exercise 
of such discretion cannot be d(*legat(‘d. -Lambton 
Ac Co, V, Parkinson (1887), 35 W. H. 545, D. C. 

3990. - — ~ What amounts to delegation of 
discretion— Direction that plaintiff pay costs un- 
necessarily incurred.] — Upon an application 
under Ord. XXVI., r. 1, by the pltf. for* leave to 
discontinue an action in which the defence was 
admitted, an ol der was made by th(‘ judge that all 
proceedings la* stayed, t‘adi party to pay his own 
costs, excei^t such costs of defts. as, iii the opinion 
of tlie master, were occasioned by any proceedings 
unnecessarily taken by pltf., which pltf. was to 
pay : — Held : the judge had jurisdiction to make 
the order. 

It is also contended by appi'llant that the order 
is bad because, as it is said, tlie learned baron 
delegated his discretion to the mast^er. But I 
don’t agree that he did. What he said was that 
if any costs had been unnccessanly occasioned 
by pltf., he was to pay them. That matter he 
left to the taxing master, he could hardly have 
been expected to tax the costs himself, & ascertain 
what items were unnecessary ; he laid down a 
mle which the master could carry into effect 
(Cave, J.). — Musman v, Boret (1892), 40 W. K. 
352 ; 66 L. T. 171, D. C. 


Sub-sect. 2. — Mode of Exercise op 
Discretion. 

3991. Discretion must be judicial — ^Exercised 
according to principles of law.] — Young v, 
Thomas, No. 3964, ante.. 

8992. .] — The discretion must be a 

judicial one & must be exercised strictly according 



854 PKACTICifi. 


Sect 4 . — piscretion of the court or judge : Sub-sects, 


to the princij)les of the law (Vaughan Wili^ams, 

li.J.)* — I^^CKHAMPTON QUARRIKS Co., LtD. V. 

Ballinger & Cheltenham Kural District 
(\)UNCTL (1905), 93 L. T. 93 ; 09 J. P. 377 ; 21 
T. L. R. 632 ; 49 Sol. Jo. 018 ; 3 I.. G. R. 940, 

C. A. 

3993. Exercised according to merits.} — 

The judge has a discretion which he has to exercise 
judicially. The merits of the case have to be 
considered by h‘m (Jelf, J.). — Mullen v, London 
County Council (1900), 51 Sol. Jo. 82. 

3994. What amounts to Judicial exercise — 

Not ordering successful party to pay costs.]— A 
u orkman who was in receipt of a weekly payment 
of 13s. 5c/. from his employer's as compensation 
for an accident within the meaning of the Work- 
num’s Compensation Act, 1900, entered into an 
agreement to accept £100 in satisfaction of the 
employers’ liability. The workman applied to 
t he registrar* to have a memorandum of the agree- 
ment recorded. The registrar, being dissatisfied 
as to the amount of the commutation, referred 
the matter to the judge. Both parties appeared 
A sui^ported the agreement. The judge overruled 
tlic objection as to quanimn, A directed the memo- 
I'andum to be recorded, ordering the employers 
to pay the costs. The employers appealed from 
the order as to costs : — Held : assuming that the 
county court judge had a discretion as to costs, 
it was not a judicial exercise of that discretion to 
order a party who had been completely successful 
A against whom no misconduct was alleged to pay 
the costs of the proceedings. — Kierson v, Thomp- 
son (Joseph L.) A Sons, Ltd., [1913j 1 K. B. 587 ; 
82 L. J. K. B. 920 ; 108 L. T. 230 ; 29 T. L. R. 
205 ; 57 Sol. Jo. 220 ; 0 B. W. C. C. 58, (’. A. 


St B-sEt'j'. 3 .— Considerations Aiuecting 
Kxercise of Discretion. 

A. In Cfcncral. 

3995. Conduct of parties.] —The rigid to co.st& 
does not, in most cases, merely depend u}>on the 
merits of the cause as linally decided, but may, 
to a very great extent, depend upon the mod<* in 
which it has been conducted by the parties 
(Lord Watson). — Metropolitan Asylum Dis- 
trict r. Bill (1880), 5 App. Cas. 582 ; 49 L. J. 
Q. B. 745 ; 43 L. T. 225, 11. 

3996. During & previous to action.] — 

111 exercising his disci eti on to deprive a successful 
party of his costs under Ord. LV. [now Ord. LXV.], 
the judge is not confined to the consideration of the 
conduct of the party in the course of the litigation, 
but may consider his conduct previous to A 
conducing to the action, lie must, however, 
assume the truth of the facts found by the jury. — 
Harnett v. Vise (1880), 5 Ex. D. 307 ; 43 L. T. 
045 ; 29 W. R. 7, C. A. 

3997. Circumstances of each case.] — As by 

Ord. LXV., r. 1, the costs of all proceedings are 
in the discretion of the court, the general rule of 
practice in the Admiralty Court as to the costs of 
reference, namely, that when more than a fourth 
is struck off a claim, each party pay his own costs, 
A when more than a third the claimant pays the 
other party’s costs, is wrong, A the court must 
exercise its discretion according to the circum- 
stances of each particular case. — F kiedeberq 


(1885), 10 P. D. 112 ; 54 L. J. P. 75 ; 52 L. T. 
837 ; 5 Asp. M. L. C. 426 ; 33 W. B. 687, 0. A. 

3998. Conduct of defendant.] — A successful 
deft, cannot be deprived of costs on the ground of 
improper conduct — e.g. an attempt to deceive the 
public — not connected wdth the issue between 
himself A the pltf. 

In such a case no material exists for exercise 
of the discietion of the judge under Ord. LXV., 
r. 1, A if in such a case a successful deft, has been 
deprived of costs he has a right to appeal. 

Defts. in an action for passing oft their goods 
as those of the pltf s., had stated on the wrappers 
in which their goods were sold that they had 
obtained certain medals A awards at exhibitions. 
The defls. did not state that the medals A awards 
had been obtained for the goods to which the 
action related, A in fact they had been obtained 
for other goods manufactm*ed by the defts. 
IvEKEWini, J., gave judgment for the defts., but 
deprived them of costs on the ground that they 
had acted dishonestly in making the statement 
about the medals A awards : — Held : upon the 
facts, the defts. had not acted dishonestly, but 
even if they had been guilty of misrepresentation 
it had no relation to tlie pltfs.’ case, A was not 
therefore a ground on wdiich the judge had a 
discretion to deprive the defts. of costs. — King (P.) 
A Go. r. Gillari) A Co., [1905] 2 Ch. 7 ; 74 
Ji. .1. Vh, 421 ; 92 I.. T. 605 ; 53 W. R. 598 ; 21 
T. L. B. 398 ; 49 Sol. Jo. 401, C. A. 

3999. .] — On the whole, seeing that the 

action was founded on breach of contract, A that 
alone. A that no other case against deft, is alleged, 
1 think I ought not to treat matters altogether 
outside any question of construction, that is to 
say, deft.’s motives, as suffichmt grounds for 
depriving him of costs (Eve, J.). — Rush r. Lucas, 
[1910] 1 (L. ]37; 79 L. J. Ch. 172; 101 J.. T. 
851 ; 54 Sol. Jo. 200. 

4000. . 1--The cases show that if deft.’s 

conduct increasf's the litigation, A consequently 
the costs, that is a ground on which the discretion 
of the judge arises (lloRRiDGE, J.). — Dann v, 
CURZON (1910), 104 Jj. T. 60, D. C. 

4001. .] — The pltfs., liotel keepers in 

Prance, obtained from the deft., a young English- 
man of twenty -two yearn of age, who had been 
staying at the pltfs.’ hotel, an lilnglish cheque 
payable in England, by a threat of criminal jiro- 
ceedings in Prance if it was not given, A a sug- 
gt'stion that no such proceedings would be taken 
if the cheque were given. The judge held that 
payment of the cheque could not in th(*se circum- 
stances be enforced in an English court A gave 
judgment for tlie deft., but deprived him of costs 
on the ground that he had b(‘en very foolish 
tlirougliout A that he had ajiplied for two sub- 
stantial amendments at the trial : — Held : on an 
appeal as to costs, that though the foolishness 
of the deft, w^as an extraneous matter which the 
judge was not entitled to take into account in 
exercising liis discretion as to costs, yet there were, 
apart from tliis, ample materials on which he was 
entitled to exercise his discretion by depriving the 
deft, of costs. — Soci^T^: des Hotels R^unis 
(Soci^:t^3 Anonyme) v. Hawker (1914), 30 

T. L. R. 423, 424, C. A. 

4002. ,] — The pltf. sued deft., a medical 

practitioner, for damages for negligence in attend- 
ing his wife on the occasion of her confinement 
when her child was still-bom. Upon the charge 
being made against him deft., in the course of a 
correspondence which took place before action 
brought, wrote to the pltf. warmly repudiating 
it A fully explaining what took place at the con- 
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finement. Apart from the medical explanation, 
the letter was written in a tone of levity & in some- 
what insulting terms, & finally suggested that the 
parties should submit the case for the arbitration 
of professional ex])erts to be nominated on either 
side, & that the loser should give £20 for charity. 
At the trial, without a jury, the judge found the 
issue of negligence in the deft.’s favour & dismissed 
the action, but refused to give him costs on the 
ground, mainly, of the attitude taken by him in the 
coirespondence : — Held : the correspondence did 
not afford ground for the exercise of the judicial 
discretion to refuse to award costs to a successful 
deft. It did not amount to conduct which led 
to the action being brought. 

l*er Atkin, L.J. : In exercising his discretion 
over costs a judge should be guided by tlie follow- 
ing principles. In the case of a wholly successful 
deft, the judge must give him his costs unless there 
is evidence (1) that the deft . bj*ought about the 
litigation, or (2) has done something connected 
>\ith the institution or the conduct of the suit 
calculated to occasion unnecessary litigation A: 
(‘xpense, or (3) has done some' wrongful act in the 
course of the transaction of wdiicli the pltf. com- 
plains. — JtiTTEU V. (ioDUEY, [1920] 2 K. B. 47 ; 
eSU L. .1. K. B. 407 ; 122 L. T. 390 ; 30 T. L, B. 
114, C. A. 

4003. Protracting trial.]~As, however, 

considerable j^ortions of tlie foui* days whicli the 
case occupied were taken up by objections on 
winch deft, failed, I direct the taxing master only 
to give the costs ai:)propriate to an ac^tion lasting 
two days (Sctiutton, J.).- Boj^hes v, Samuel, 
[1913] 3 K. B. 700; 82 L. J. K. B. 1135; 109 
L. T. 599 ; 29 T. L. K. 544. 

4004. Facts connected with litigation.] — A suc- 
cessful deft, in a non -jury case has no doubt, in 
the absenc(‘ of special circiuristances, a reasonable 
expectation of obtaining an order for the x)ayment 
of his costs by the plti. ; but he has no right to 
costs unless A/ until the court awards them to hitn, 
A the court has an absolute A unfetter<'d disci'tdion 
to award or not to award them. This discretion, 
like any other discretion, must of course be 
exercised judicially, A the judge ought not to 
exercise it against the successhil party except for 
S(jme reason connected with the case. If — 
to ])ut a hypothesis which in our courts would 
nf*v(*r in fact be realised — a judge were to refuse 
to give a i)arty his costs on the ground of some 
misconduct wdiolly unconnected with the cause 
of action or of some prejudice due to his race or 
religion or (to <iuote a familiar illustration) to the 
colour of liis hair, then a Court of Appeal might 
well feel itself coinj^elled to intervene. But when 
a judge, deliberately intending to exercise his 
discretionary powers, has acted on facts connected 
wdth or leading xip to the litigation which have 
been proved before him or which he has himself 
observed during the progress of the cas(‘, then it 
seems to me that a (^Jourt of Appeal, altliough it 
may deem his reasons insufficient A may disagree 
with his conclusion, is prohibited by the statute 
from entertaining an appeal from it (Lord Cave, 
C.). — Campbeix (Donald) A Co. v, Bollak, [1927] 
A. C. 732, 812 ; 96 L. J. K. B. 1132 ; 137 L. T. 
656, H. L. 

B, Parlicular Cases* 

4006. Infringement of trade mark — Innocent 
infringer sued — Large quantity of spurious goods,] 

— Deft., who was a china manufacturer, purchased 
abroad for his own private use a large number of 
cigars which were consigned to him at the docks 


here in cases bearing a spurious brand, purporting 
to be that of pltfs., who were cigar manufacturers. 

Deft, was not aware that the brand was spurious, 
nor, except from seeing it on the invoice, that 
any such brand was in use. Immediately ui)on 
l)ltfs. issuing their writ A serving deft, with notice 
of motion for an injunction to restrain liim from 
selling the cigars, deft, stated that lie had no 
intention of selling the cigars, A oilered all the 
relief asked for by the writ, A afterwards at the 
motion agreed to an undertaking in the terms of 
the writ, the question of costs being reserved : — 
Held : deft, must pay all the costs of the action. — 
Upmann V. Forester (1883), 24 Ch. D. 231 ; 52 
L. .1. Ch. 946 ; 49 L. T. 122 ; 47 J. i\ 807 ; 32 
W. B. 28. 

4006. Small quantity of spurious 

goods.] — Defth. brought from F., at a cost of 
17.V. iSd., a box of 500 cigarettes bearing a label 
which was a very close imitation of the registered 
trade mark used by jdtfs. upon boxes in which 
lh<‘y sold cigarelles made by them. 1 lefts, 
bought the cigarettes under the belief that they 
were made by pltfs. Bltfs. served defts. with a 
writ A not ice of motion for an injunction to restrain 
them fion) infringing their trade mark or selling 
the cigarett(*s. Defts. at once returned to K. the 
greater part of the cigarettes, A, by theii* atlidavit, 
submitted to abide by any order the court should 
make, but contended that they ought not to be 
made to pay th(' costs : Held : there ought to be 
no order as to costs. -.Ajmeihc^an Tobacco (Jo. v. 
(lUEST, [1892] 1 Vh. 630; 61 L. .1. Ch. 242; 66 
L. T. 257 ; 40 W. K. 301 ; 8 T. J.. K. 300 ; 36 
Sol. ,Jo. 254. 

4007. Misleading advertisements — Substances 
intended to deceive public — Defendants* costs 
refused.] — A bill was filed by the manufacturers 
of a substance us(*d instead of hops for brewing 
beei* to restrain defts. from making A selling a 
substance intended for the same piuposc. As to 
some of the grounds for relief pltfs. ha<l failed, A 
as to others they were held to be too late in their 
application, A th(* bill was th(*refore dismissed : - 
Held: as the substances made by both pltfs. A 
defts. were intended to be us(*d to deceive the public, 
no costs would be given to the defts. 

Moreover, many of the statements of defts. in 
their advert isenumts, where they x)ut themselves 
forward as the original inventors, speak of them- 
selves as an old-established firm, A caution the 
])ublic against imitators A their inventions, are 
clearly intended to give tlu‘ notion that defts. are 
the original inventors. These are, to say the least 
of it, statements which distmtitle defts. to any 
favour from this court, A on this ground, as well 
us u]>on the higher ground wliich 1 have just 
mentioned, 1 think that the bill ought to have been 
dismissed without costs. There will, of course, 
be no costs of the appeal (Lord Cairns, C.). — 
Estcourt V* Estcourt Hop Essence Co. ti875), 
10 Ch. App. 276, 281 ; 44 h, J. Ch. 223 ; 32 L. T. 
80 ; 23 W. B. 313, L. C. A L. JJ. 

4008. Oiler of undertaking by defendant refused 
—Action for injunction & damages— Offer giving 
all relief claimed.] — An action was brought by 
pltf. against defts. M. A A. A Sons, for a manda- 
tory injunction to compel defts. to remove a wall 
A buildings erected by them between the houses 
of pltf. A deft. M. as having been erected contrary 
to the provisions of the Metropolitan Building 
Act, 1855, or at all events so far as the wall or 
buildings obstructed the access of light to the 
skylight A front windows of pltf. He also claimed 
other relief, including damages for the obstruction 
A interference with the access of light, A damages 
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for the injury to pltf.’s buildings by reason of the 
negligent carrying on of defts/ works, & costs 
Shortly after the commencement of the action 
deft. M. took out a summons to stay the action 
by offering to pull down the wall ; to consent to a 
perpetual injunction ; to consent to an inquiry 
as to damages ; & to pay pltf.’s costs. This was 
refused by pltf., but deft. M., nevertheless, pulled 
down the wall & completed his building. On the 
question of light, Kekewich, J., assess('d the 
dainages at 40a. for the damage by deft. M.’s 
building from the time it was erected to the time 
when deft. M. pulled it down, but without costs 
against him ; & on the question of structural 

damage his lordship gave judgment for defts. 
with costs. Pltf. appealed, seeking to vary the 
judgment by declaring defts. A. & Sons liable 
jointly with deft. M. for the 40a. damages ; &; 
asking for damages for the injury to pltf.’s b^uilding 
by I'eason of the negligent carrying on of defts.* 
works, that defts. should be ordered U:) pay the 
costs of the action, on the ground that the court 
had no jurisdiction to deprive him of costs, inas- 
much as he, being awarded 40a. damages, was 
entitled to costs in respect of that part of the 
action : this was an action in whicli the 

costs were in the discretion of the judge, that 
there was no appeal from the discretion, having 
regard to sect. 49 of the Judicature Act, 1873. — 
Florence v, Mallinson (1891), 05 L. T. 354, 
C. A. 

4009. Action for infringement of copyright 

—Offer giving substance of relief claimed.}— Pltfs. 
sued to restrain infringement of an important 
literary newspaper article & three trivial news 
paragraphs. Defts. offered an undertaking with 
costs not to publish again the first ai’ticle, refusing 
to undertake as t/O the otliers. l*ltfs. proceeded 
with the action. They were disallowed costs 
subseciuent to defts.’ offer. 

As to tlie other three matters, they seem to mo 
trivial in themselves. . . . Having regard to what 
has been so notorious a practice for so many years, 

I think defts. should have had notice given or 
j^rotc'st made to them before proce(*dings were 
commenced. It has never been the law, nor am 
I laying down any rule, that a deft, should always 
have notice of the intention to bring an action 
before it is brought. . . . But, exercising my 
disci etion, I am of opinion that, under the cir- 
cumstances of the case, adequate justice will be 
done by my requiring defts. to pay pltfs. all the 
costs of this action down to & including April 26 
[date of offer] (North, J.). — Walit:r v. 
Steinkopff, [1892] 3 Ch. 489 ; 61 L. J. Ch. 521 ; 

(i7 L. T. 184 ; 40 W. R. 599 ; 8 T. L. R. 633 ; 36 
Sol. Jo. 556. 

4010. Oppressive conduct — Several actions for 
small amounts — Judgment in default of defence.] 

—An action was brought for the piwpose of obtain- 
ing a declaration that pltf. was entitled to an estate 
in fee simple to an undivided moiety of an undivided 
sixth part of certain hereditaments which had been 
in possession of deft., & for an account of the rents 
profits. Four other actions were brought for 
a similar declaration against the same & other 
defts., as to other undivided shares of the same 
hereditaments. The shares claimed in four of the 
actions were valued at less than £10 each, & in the 
nfth at less than £15. No statements of defence 
being put in, pltfs. moved for judgment in default 
of defence under Ord. XXVII., r. 11. The judge 
at the trial granted the relief prayed for, but, I 


being of opinion that so many actions for such 
small amounts were uxmecessary & oppressive, 
& not being convinced that defts. would not have 
acceded to pltfs.’ demands without litigation, if 
properly applied to, refused pltfs. their costs up 
to the hearing & the Court of Appeal declined to 
review Ins discretion. — Young v, Thomas, [1802] 
2 Ch. 134 ; 61 L. J. Ch. 496 ; 66 L, T. 675 ; 40 
W. R. 468 ; 36 Sol. Jo. 412, C. A. 

4011. Motion as to production of cestui qua vie — 
Respondent’s right to require applicant to come to 
court.] — The court has no power to order a 
remainderman, expectant upon the determination 
of an estate pur autre vie, to pay to the tenant pur 
autre vie the expenses of producing the cestui que 
vie imder the Act 6 Ann. c. 18. — Re Isaac (1838), 
4 My. & Cr. 11 ; 41 E. R. 6. 

4012. .]— -A close of land was devised 

to M. A. T. in fee, but in case she should die without 
leaving lawful issue, to others. M. A. T. married 
&> left her husband, having had no issue. He died 
in May, 1888. Orders were made in June & Aug. 
1888, respectively that A. F., who had bought the 
interest of M. A. T., should produce her first at 
W, church door, seccmdly, in court ; she not having 
been produced. A: A. F. not having proved that she 
was alive, the court ordered that she should be 
taken to be dead. 

I do not give any costs,' for this reason. The 
statute says nothing about costs. 1 do not go on 
that ground. But 1 think it is a case in which, 
looking at the circumstances, the respondent was 
entitled to require the applicants to comt' before 
the court (North, J.). — Re Popie, Ex p. Baker 
(1889), 40 Ch. 1). 589 ; 68 L. J. Ch. 372 ; 60 L. T. 
668 ; 37 W. R. 554. 

4018. Defendants withdrawing defence — Plain- 
tiffs proceeding to trial — Relief requiied not obtain- 
able on motion.] — In March, 1927, defts. for the 
purpose of making a new valuation list under the 
Rating & Valuation Act, 1925, s. 40, served a 
notice on pltf. requiring him to make a return of 
certain particulars, including “ gross takings & 
outgoings” of his licensed premises, other 
particulars not contained in the Schedule, Part 11., 
of the Rating Valuation Act (Returns) Rules, 
1926. 

On April 27, 1927, pltf. commenced this action 
for a declaration that the form of return required 
was illegal, unauthorised & ultra vires. 

Defts. thereupon withdrew all their notices, but 
later on put in a defence denying thcii’ invalidity. 
I’lie action was then set down for trial, but shortly 
after defts. withdrew their defence by leave, stating 
that they did not propose to contest the action 
any further. 

As pltf. wanted a declaration as to the invalidity 
of the form of return under the Act, for which 
purpose both evidence & argument were required, 
he did not move for judgment in default of defence, 
but proceeded to trial & called evidence to prove 
that the offending requisitions were not ” reason- 
ably required for the purpose of carrying out this 
Act ” within the meaning of sect. 40 : — Held : 
pltf. had proved his case & was entitled to the 
declaration he claimed; also, as the pltf. could 
not have obtained a declaration of this nature on 
a motion for judgment in default of defence, with- 
out evidence, & as he was clearly entitled to the 
declaration at the date of the writ, subject to his 
substantiating his case by proper evidence, he was 
entitled to proceed to trial for this purpose & 
obtain his declaration with costs. — Grant v. 
Knaresborough Urban District Council, [1028] 
Ch. 310 ; 97 L. J. Oh. 106 ; 138 L. T. 488 ; 92 
J. P. 30 ; 44 T. L. R. 224 ; 26 L. G. R. 166. 
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4014. Resolution for alteration of objects of 
company — ^Petition for confirmation unsuccessfully 
opposed — Shareholder’s opposition wholesome.”] 

— company, whose business had ultimately come 
to consist in the holding &; management of large 
investments in two other companies, on the advice 
of its directors that the businesses of bankers & 
financiers might be conveniently & advantageously 
combined with the then existing business of the 
company, passed a special resolution by an over- 
whemiing majority of its shareholders to alter the 
objects clause of its memorandum, so as to enable 
the company to carry on such new businesses. 
Upon the petition of the company under 
sect. 9 (1) (d) of the Act of 1908, the court con- 
firmed the alteration, notwithstanding the new 
businesses were wliolly different from & bore no 
relation to the company’s then existing business. 

As regards the costs of the opponents to the 
petition, I think that the court should be reluctant 
to prevent persons interested from appearing on 
these occasions. In fact, the advertisements issued 
invite persons to appear & oppose, if they tliink lit 
to do so. Unless the opposition is merely frivolous, 
I think tlie court ought not to penalise shareholders 
or other interested persons for attending in court 
to express their views. Here, A. with his family 
has a very substantial holding in tlie com- 
pany. I think his opposition has been useful 
in preventing the court— possibly per incuriam — 
from passing so wide an alteration as is contained 
in the concluding words of the resolution. More- 
over, I think, opposition in these cases is whole- 
some & ought to be encouraged rather than 
discouraged. I, therefore, in the exercise of my 
discretion, order the company to pay the costs 
of the opponents to this petition (P. O. IuAwrence, 
J.).— ifc Parent Tyre Co., [1928] 2 Ch. 222 ; 92 
L. J. Ch. 368 ; 129 L. T. 244 ; 39 T. L. K. 420 ; 07 
Sol. Jo. 550. 

4015. Unnecessary action — Action to execute 
trusts of settlement.] — A tenant for life under a 
settlement brought an action for the administra- 
tion of the trusts of the settlement. The state- 
ment of claim contained charges of improper con- 
duct against defts., one of whom was a trustee of 
tlie settlement, <te the other a tenant for life. 
At the trial these cliarges were withdrawn : — 
Held : though pltf. was entitled to a decree for the 
administration of the trusts of the settlement, 
yet the action having been really brought to remove 
the trustee, pltf. must pay the costs of the action 
down to & including the hearing. — Fane v. Fane 
(1879), 13 Ch. D. 228 ; 49 L. J. Ch. 200 ; 41 L. T. 
561 ; 28 W. R. 348. 

4016. .] — Where a judgment has been 

given before 1913 against a married woman, 
execution being limited to her separate property, 
& no stay has been granted, the judgment 
remains unsatisfied, it is open to pltf. to bring a 
fresh action on the judgment & to recover judg- 
ment thereon for the purpose of founding bank- 
ruptcy proceedings against the married woman 
under sect. 12 of the Bankruptcy & Deeds of 
Arrangement Act, 1913. 

Semble : sect, 12 of that Act is retrospective so 
as to make such fresh action unnecessary. 

It is not necessary for me to decide whether 
sect. 12 is retrospective or not, & anything I may 
say about it would be merely a dictum; but 
looMng at it, I think there is strong ground for 
saying that it is retrospective. Pltf. has brought 
the action on the fidvice of the bankruptcy 
officials, & if it should turn out that the section 
is not retrospective, a new judgment would be an 
advantage to him. Looking at all the circum- 


stances, it is not a case in which pltf. ought to be 
made to pay deft.’s costs, so I will give pltf. 
the judgment now asked for, without costs 
(Lush, J,).— Shaw v, Allen (1914), 30 T. L. R. 
631. 

4017. Absence of notice before action — In- 
junction — Infringement of copyright.] — Where 
pltf., in anticipation of a wrongful act on the part 
of deft., commenced an action & obtained an 
injunction to restrain the sale, etc., of piratical 
copies of pltf.’s works upon an ex parte applica- 
tion without previous notice to deft, not to com- 
mit the wrong : — Held : there was no misconduct 
on the part of pltf. to disentitle him to his costs. — 
Rusktn V. Robinson (1886), 2 T. li. R. 18. 

4018. .] — Walter v , Stbin- 

KOPFF, No. 4009, ante. 

4019. Infringement of registered 

design.] — An innocent infringer of a registered 
design must pay the costs of a motion for an 
injunction to restrain him from infringing, though 
pltf. liad given him no notice of the infringement 
before serving him with the writ in the action. — 
Wittman V. Oppenheim (1S84), 27 Ch. I). 260 ; 54 
L. .1. Fh. 50 ; 50 L. T. 713 ; sitb nom. WiLLMAN v* 
Oppenheim, 32 W. R. 700. 

4020. Injunction — Interference with ease- 

ment.] — The owners of a house had had for 
many years a supply of water by pipes passing 
through the adjoining land under circumstances 
which in the view of the court created an easement. 
The owner of part; of the adjoining land proceeded 
to build a house over part of the line of pipes : — 
Held : the owners of the house had a right to go 
on the adjoining land & repair the pipes when 
necessary, by building tlie house their means of 
access to the pipes would be materially interfered 
with & rendered more expensive ; <te an injunction 
was granted to restrain the building of the house. 

The fact that an action has been brought with- 
out a previous application to the deft, does not 
Xirevent the pltf. from getting his costs of the 
action. — Gooi:)HAht v. Hyett (1883), 25 Ch. D. 
182 ; 53 L. J. Ch. 219 ; 50 L. T. 95 ; 48 J. P. 
293 ; 32 W. R. 165. 

4021. Use of trade name.] — ^Pltf,, 

jiroprietor of the business of N. & Co., an old- 
established & well-known firm of job & post 
masters, moved for an interim injunction io 
restrain deft, from carrying on the business of 
job & post masters imder the same name. Deft, 
purchased the business of one H. N., &, instead of 
carrying on business under that name, dropped the 
“ U.” A added “ & Co.” ; the effect, as alleged, 
being to lead the public to suppose that his business 
was a branch of pltf.’s. Pltf. then issued his writ. 

The judge, while observing that the court always 
discouraged exceedingly the practice of one party 
issuing a writ & proceeding to litigate in a peremp- 
tory sort of way without first giving the oppo- 
site party the opportunity of submitting to his 
demands, on the facts of the case ordered deft, to 
pay the costs of the action. — Holt v. Smith (1888), 
4 T, L. R. 329. 

4022. Action for costs only.] — Upmann v. 
Forester, No. 4005, ante. 

4023. Action compromised by parties.] — 

The mere fact that after action brought deft, has 
conceded to pltf. the principal relief sought does 
not disentitle pltf. to bring the action to trial for 
the purpose of getting his costs, except where the 
parties have compromised the action, so that 
everything is settled but the question of costs ; 
in that case the court will refuse to decide the 
question of costs at the trial. — Storr v, Maid- 
stone CORPN,, [1878] W. N. 219. 
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4024. .] — This suit was instituted by 

the Landed Estates Company to restrain deft, 
from interfering witli a road made by pltfs. across 
a small piece of common land giving access to 
a number of houses built by pltfs. on certain 
property of theirs called the Worcester Park Estate, 
situate at Cuddington Malden, in Surrey. 
Since the bill was filed an Act of Paidiament had 
been obtained by certain persons, some of wliom 
were dii‘ectors of pltfs.’ company, for the purpose 
of enabling the lord of the manor to confer a title 
to the piece of common land, & pltfs. having thus 
obtained a right to make tlie road tlie subject- 
matter of the suit was gone, & pltfs. now sought a 
declaration tliat the conduct of deft, had been 
unreasonable & vexatious in opposing pltfs.’ 
proceedings, A that he might be ordered to i)ay 
the costs of the suit. 

The Vice-(^hancellor said it had hoon laid down 
that a cause could not be heard on a question of 
costs where the subject-matter of the suit had been 
settled ; but this i>rinciple only applied wliere the 
settlement of the matter had been etlected by the 
parties tliemselves, which was not tlu‘ case here, 
& the suit must tlierefore proceed. — Landed 
Estates Co. r. Weeding, [1871] W. N. 148. 

4025. Subject-matter of dispute settled by 

Act of Parliament.] — Landed Estates Co. v. 
Weeding, No. 4024, ante, 

4026. Payment of debt after issue of writ.] 

— Where tl\e debt has been paid to pltf. s clerk 
after writ issued, but before service thereof, A 
the attorney is awan* of the payment, he has no 
right to proc<*ed further with the action, althougli 
he will be entitled to the (osts of his writ.— 
Wyllie V, PiiiiXTPS (1837), 5 Dowl. 044 ; 3 Bing. 
N. C. 770 ; 4 Scott, 474 ; 0 1j, J. V, V. 224 ; 132 
E. B. 010. 

4027. .] — Wheie payment or tender 

of the whole or part of a debt is made after the 
issue of the writ, but befoie service of it, ^ deft, 
refuses to pay the costs ol the latter, pltf. may 
serve the writ, & if deft, does not ajjpc'ar may sign 
judgment for the costs in default of appearance*. — 
Charnet V, Sneyd (1900), Yearly Supreme Court 
Practice. 

4028. Writ for liquidated demand — Amount 
reduced by payment — Judgment signed in default 
of appearance — For whole amount.] — When a 
writ of summons is indorsed for a liquidated 
demand, which is reduced by payment after writ 
issued, judgment on default of appearance ought 
only to be entered for the amount actually due at 
the time when such judgment is entered, A deft, 
has a right to have any judgment entered for a 
larger amount set aside. 

We have to consider whether any terms should 
be imposed on deft, as to costs. Pltf. is only 
entitled to the costs up to signing judgment, 
he cannot be entitled to the costs of signing an 
irregular judgment or to any subject costs- We 
therefore confiim the order to set aside the judg- 
ment ; but on the terms that pltf. is allowed his 
costs up to but not including signing judgment, 
& he must pay all the costs of the proceedings to 
set aside the judgment, deft, having undertaken 
that there shall be no action in respect of any- 
thing done under tlie judgment (IjORD Esher, 
M.K.).--HrGiiE4 r, .Fus'I'In, [1894] 1 Q. B. 6(57, 
669, 670; 63 L. J. Q. B. 417 ; 70 J.. T. 365 ; 42 
W. R. 339 ; 10 T. L. B. 291 ; 9 R. 212 ; suh now. 
Bodges v, Justin (No. 1), 38 Sol. Jo. 270, C. A. 

4029. Exaggeration by plaintiff's witnesses.]— 


In the absence of misconduct a successful pltf. 
who has not failed wholly on one issue in the action 
will not, subject to the large discretion of the court, 
be deprived of costs because some of his witnesses 
have been guilty of exaggeration in their evidence. 

LiPMAN V, PULMAN (OEORGE) & SONS, LTD. 

(1904), 91 L. T. 132. 

4030. Refusal to submit to Judge as arbitrator.] 

— Civil Service Co-operative Society v. 
General Steam Navigation Co., No. 3978, ante, 

4031. Statutory defence — Plea of Gaming Acts.] 
— In an action tried with a jury the mere fact that 
the successful deft, has set up the Gaming Acts 
as an answer to pltf.’s claim is not good cause for 
depriving him of costs. — Granville & Co. v, 
PiRTH (1903), 72 L. J. K. B. 152 ; 88 L. T. 9 ; 
19 T. ].. B. 213, C. A. 

4032. .] — In an action for a sum due 

on a bet deft, pleaded the Gaming Act. On the 
case coming on for trial, pltf. admitted that, in 
view of the plea of the flaming Act, he could not 
succeed, & he therefore consented to judgment for 
deft. Deft, applied for judgment with costs :-*- 
Hetd : tlie court had a discretion as to awarding 
costs, A in the circumstances would refuse to award 
them in favour of deft. - Levy v, Johnson (1913), 
29 T. L. B. 507. 

4033. .] — This was an action for 

money won at cards. Deft, pleaded the Gaming 
Act , & counsel for pltf. submitted that deft, shouhl 
not liave his costs. The judge said there was 
notliing improper in setting up the defence & gave 
judgment for deft, with coats. — Franks v, Konody 
(1914), 58 Sol. Jo. 225. 

4034 . Plea of Statute of Limitations.] — 

This was an appeal from an order of a county 
court judge refusing costs to a deft, who had been 
successful in the action. The action was brought 
for money lent. Deft, pleaded the Statute of 
Limitations A Judgment was given for him, but 
he was refused costs on the ground that he had 
relied on the statute : — Held : it was not a good 
ground for depriving a successful deft, of his cost a 
that he had availed himself of a defence which the 
law of the country allowed him to set up. — 
Elms v. Hedges (1906), 95 L. T. 145 ; 22 T. L. H. 
574. 

4035. Wrong party sued — Defendant neglecting 
to inform plaintiff of proper party.] — Semhle : if 
in an action in the county court the judge finds 
that pltf. lias sued the wrong party, it is not a 
ground for depriving the successful deft, of his 
costs tliat, having the necessary information to 
enable pltf. to ascertain who was the proper party 
to be sued, he neglected to give it to pltf.-- 
Westoate V, Crowe, [1908] 1 K. B. 24 ; 77 1j. .1. 
K. B. 10; 97 L. T. 769; 24 T. L. B. 14; 52 
Sol. Jo. 13, D. V, 

4036. Letters written “ without prejudice."] — 

lA*tters or conversations writt/cn or declared to 
be “ without prejudice ” cannot be taken into 
consideration in determining whether there is good 
cause for depriving a successful litigant of costs. — 
Walker v, Wilruer (1889), 23 Q. B. D. 335 ; 
58 L. J. Q. B. 501 ; 54 J. P. 213 ; 37 W. B. 723 ; 
5 T. L. B. 649, (J. A. 


Sub-sect. 4. — Discretion under Acts 
Silent as to Costs. 

4037. Jurisdiction conferred by Judicature Act.]-j~ 

It is now immaterial to consider whether any public 
or private statute passed prior to the Judicature 
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Act, 1876, has made or omitted to make any 
express provision as to the costs of the particular 
proceeding^ under any such statute, inasmuch as 
the combined effect of the Judicature Act & 
Ord. LV, [now Ord. XLV.], giving the judges of the 
High Court of Justice a discretion as to costs in 
all cases, with certain exceptions specified in the 
order, is to repeal all previous en^tments directing 
costs to follow certain rules ; & where a previous 
statute is silent as to the costs of particular pro- 
ceedings under it, to supply the omission. — 
Ex p. Mebcers’ Co. (1879), 10 Ch. D. 481 ; 48 
L. J. Ch. 384 ; 27 W. R. 424. 

4038. .] — The court has now, under the 

Judicature Act, 1876 [now 1925J, & Ord. LV. of 
R. S. C., 1875 [now Ord. LXV.], a discretion as to 
directing payment of costs where a provision as to 
costs is omitted in any public or private Act. — 
Ex p, 8t. Katharine’s Hospital (1881 ), 17 Ch. D. 
378 ; 44 L. T. 52 ; 29 W. R. 495. 

4039. .] — Where an Act enabling a public 

body to take land compulsorily contains no pro- 
vision as to costs of payment out of court of 
moneys paid in under the Act, th(» court has under 
sect. 5 of the Judicature Act, 1890 [now sect. 60 
of the 1925 Act], jurisdiction to order the public 
body to pay the costs of & incidental to a petition 
for payment out. 

When nioney is paid in under an Act of Parlia- 
ment which contains no express provisions as to 
the costs of paymcmt out & an application for 
payment out, sect. 5 (now sect. 50J hits the blot 
enables the court to award such costs (Ltndley, 
L.J.). 

That [sect. 5, now sect. 50] means that if there 
be a provision in the Judicatnrt* Acts or in the 
rules of couH, or an express provision in any statu t<^ 
which limits th(^ discretion of the court, the Act 
is to be taken subject to that linntation ; but it 
also means that the court is to have a disci*etion 
where the former Acts are silent as to costs. . . . 
It is an enabling section enlarging the jui'isdiction 
of the court, giving it jurisdiction where it had not 
jurisdiction before in respect of costs (K ay, Ij.J.).- - 
Re Fisher, [1894] 1 Ch, 4.50 ; 03 L. J. Ch. 2.35 ; 70 
L. T. 02 ; 42 W. R. 241 ; ,38 Sol. ,To. 199 ; 7 R. 
97, C. A. 

4040. .] — Sect. 5 of the Judicature Act, 

1890 [now sect. 50 of the 1925 Act], did not alter 
the law with respect to the discrt'tion of a judge as 
to costs, or with respect to the powers of the ( ’ourt 
of Appeal in dealing with that discretion. It 
merely brought within the ambit of the discretion 
certain cases in which it had previously been con- 
sidered doubtful whether costs were in the 
discretion of the judge (Lord Alverstone, O.J.). — 
Civil Service Co-operative Society v. General 
Steam Navigation Co., [1903] 2 K. R. 75(5 ; 
72 L. J. K. B. 93.3 ; 89 L. T. 429 ; 52 W. R. 181 ; 
20 T. L. R. 10 ; 9 Asp. M. L. C. 477, C. A. 

4041. Special'Act excepting costs — Absence 

of ** express provision.”] — Notwithstanding that 
in sect. 80 of the Lands Clauses Consolidation Act, 
1845, certain cases are excepted from the power 
thereby given to the court to order costs to be 
paid by the promoters of an undertaking when 
money has been deposited in court, the court has 
now by virtue of sect. 6 of the Supreme Coui’t 
of Judicature Act, 1890 [now sect. 50 of the 1925 
Act], a discretionary power to order payment of 
costs in the excepted cases. 

The sheriff’s costs of a warrant to give possession 
of land, incurred after payment of the purchase- 
money into court by the promoters, were ordered 
to be paid out of the fund in court. 

The question remains, is there in that section 


[sect. 80] any “ express provision which prevents 
the court from possessing the discretion which 
is in terms given to it by sect. 6 of the Act of 
1890 ? I think not (Cozens-Hardy, L.J.). — 
Re SCHMARR, [1902] 1 Ch. 326 ; 71 L. J. Ch. 219 ; 
86 L. T. 71 ; 60 W. R. 245 ; 18 T. L. R. 270 ; 46 
Sol. Jo. 229, C. A. 

4042. .] — An order was made under 

sect. 4 of the Railway Companies Act, 1807, upon 
the application of a judgment creditor, appointing 
a receiver & manager of the undertaking of a 
railway company, A directing the usual inquiries 
as to the debts of the company & the rights & 
priorities of the creditors. At the date of this 
order there was pending an action by the con- 
tractor of the line against the company for Ids 
remuneration. Subsequently an order was 
obtained by the (’ontractor giving him liberty, 
notwithstanding the rc'oeivership order, to pro- 
ceed with the action, & giving the company liberty 
(according to the construction placed by the couA 
upon the ord('r) to defend the action on behalf of 
all persons interest'd in the assets of the company. 
The action resultcni in a substantial reduction of 
the contractor’s claim, A each party was ordered 
to pay his own costs : c/d ; (1) the costs of 

defending the action were not “ proper outgoings 
in respect of the undertaking ” witliin sect. 4 of 
the Railway (^’ompanies Act, 1867 ; (2) notwith- 
standing the absence of any mention of costs in 
the Act. the court had jurisdiction to order pay- 
ment of the costs of proceedings thereunder ; 
(3) the costs of defending the action incurred since 
the date of the receivership order ought to be 
treated as incurred in prosecuting the inquiries 
directed by that order, & were incurred for the 
benefit of the debenture-holders & other creditors 
of the company, & ought to be paid out of the 
moneys in the hands of the receiver & manager in 
priority to their claims. 

Any doubt there may be as to the jurisdiction 
of the court to order (^osts, in distributing funds 
under an Act of Parliament which says nothing 
about costs, is removed by that important section 
which was put into the Judicature Act, 1890 — 
s. 5 [now sect. 50 of the 1925 Act) (I^indley, 
M.R.). — Re Wrexham, Moi.d A Connah’s <^uay 
Ry. Go. (No. 2), [1900] 1 Ch. 261 ; 69 L. J. Ch. 
291 ; 82 L. T. 33 ; 48 W. R. 311 ; 16 T. L. R. 169 ; 
44 Sol. Jo. 210, C. A. 

4043. .] — When the purchase-money of 

land, taken by a company under compulsory 
powers conferred on them by a special Act passed 
before the Judicature Act, has been paid into court 
by reason of the disability of the person entitled 
to the land, the court has, under the general 
discretion as to costs given to it by Ord. LV. [now 
Ord. XLV. I, power to order the company to pay 
the costs of a petition for payment of the money 
out to a person absolutely entitled, even though 
the special Act contains no provision to that effect. 
— Re Lee A Hemingway (1883), 24 Ch. D. 669 ; 
49 L. T. 155 ; 32 W. R. 226. 


Hub-sect. 6. — Discretion op Master. 

See R. S. C., Ord. LIV., r. 12, p. 703, ante, 

4044. Appeal from master’s order,] — The enact- 
ment in sect. 49 of the Judicature Act, 1873, 
that no order by the High Coui4> or any judge 
thereof as to costs only which by law are left to 
the discretion of the court shall be subject to any 
appeal, does not apply to the order of a master 
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6. Sect. 6.] 

or district registrar, & therefore a judge of such 
court has power to vary as to costs an order of 
a district registrar dismissing the action without 
costs. — Foster v, Edwards (1879), 48 L. J. Q. B. 
767. 

4045. VI v& voce examination ordered by master 
— Costs made term of order.] — Where, in conse- 
quence of the party interrogated answering 
insufficiently, an order was made by the master for 
his examination viva voce before a special examiner : 
— Held : there was power under Ord. XXXI., 
r. 10, & Ord. LV., r. 1, or the general practice of 
the court, to make it a term of the order tliat the 
costs of, & occasioned by, the application should 
be paid by the party interrogated “ in any event.” 
— Vicar Y v. Great Northern Hy. Co. (1882), 
0 Q. B. D. 168 ; 61 L. J. Q. B. 462. 

4046. Setting aside agreement as to costs — 
Between solicitor & client.] — An application 
under sect. 8 of the Attorneys & Solicitors Act, 
1870, made in the Queen’s Bench Division, to 
set aside an agreement between a solicitor & his 
client as to costs, may be made at chambers upon 
a summons. Upon the summons coming on lor 
hearing before the master at chambers, the 
preliminary objection was taken that he had no 
jurisdiction to entertain the application to set aside 
the agreement, which application could only be 
made in open court. The master overruled this 
objection. The judge at chambers affirmed his 
decision, which was upheld on appeal. — Re 
Thomas, [1893] 1 Q. B. 670 ; 42 L. J. Q. B. 674 ; 
68 L. T. 769 ; 41 W. R. 524. 

Proceeding commenced in High Court — Appro- 
priate in county court.] — See County Courts Act, 
1919 (c. 73), s. 11. 


Sect. 6.— COSTS IN PARTICULAR CASES. 

4047. Absent parties — ^Representation order.] — 

On an adjourned summons for the decision of the 
court as to the construction of a will, three classes 
of issue were interested under the will, & representa- 
tion orders had been made in respect of each class : 
— Held : costs must be allowed as betw een solicitor 
A client. 

In a previous case an objection upon drawing ui) 
of an order was made by the registrar, that where 
I)arties are not actually before the couit, but only 
by means of a representation order, costs as 
between solicitor & client cannot be allowed. So 
fai* as I am aware it never has been the law of the 
court, & if it was, the result might be very 
pernicious, as persons might then be made parties 
unnecessarily, & costs might be increased for the 
mere purpose of inducing the court to allow costs. 
1 think fijat a representation order goes to this 
length, that the parties represented are before the 
court for all purposes of argument, & that one of 
the purposes of argument is to obtain a decision 
how the costs are to be paid (Kekewich, ,J.). — 
Re Davies, Jenkins v. Davies (1891), 64 L. T. 
824. 

4048. Action of review — Costs of former action.] 

— ^A successful pltf. in an action of review, brought 
to set aside a judgment wrongfully obtained in a 
former action, is, if he has paid the costs of the 
foimer action, entitled in the action of review to 
rc^cover the party & party costs of the former 
action, inasmuch as he is entitled to be placed in 


the same position as if the former action had been 
brought to its legitimate conclusion in his favour. — 
Sturrock v. Littlejohn (1898), 68 L. J. Q. B. 
166. 

4049. Adjournment from chambers to court.] — 

A party to a summons in chambers in the Chancery 
Division has a right to have the summons adjourned 
into court, but his right, in cases where the rules 
do not make an order by the judge in person 
necessary, is subject to the discretion of the court 
as to the costs of the adjournment, which will 
not be exercised against him merely because his 
appointment has f^ed. 

The words “ the court or a judge ” in Ord. XXVI., 
r. 1, do not mean only the judge in person, & an 
order made by a master in the Chancery Division 
is an order made by the court or a judge. — 
Lloyd’s Bank, Ltd. v. Princess Royai. Colijery 
Co., Ltd. (No. 2) (1900), 82 L. T. 669 ; 48 W. R. 
427 ; 44 Sol. Jo. 409. 

Administration action.] — See Executors, Vol. 
XXIV., pp. 822-863, Nos. 8669-9017. 

Admiralty.] — See Sect. 6, post, 

4050. Agreed costs — Waiver of taxation.] — It 
is not the practice to pay agreed costs to solicitors 
without the personal knowledge of the pai’ty 
interested in such payment ; therefore upon an 
application, by consent of pltfs. & deft., for leave 
to alter an order of Nov. 30, 1897, by waiving 
taxation of costs thereby directed, for payment 
out of a fund in court of an agreed amount of costs 
to the pltfs.’ solicitor, the court directed a letter 
to be written by the solicitor to the person 
intei ested in the fund, & held that, upon production 
to the registrar of a letter in reply waiving taxation 
& consenting to payment of the agreed amount of 
costs, the order might be amended as asked. — 
Re Cosier, Hill Bros, v, Humphreys, [1898] 
W. N. 8. 

Agricultural Holdings Act arbitrations.] — See 

Arbitration, Vol. II., p. 686, No. 2187. 

Appeal as to costs only.] — See Sect. 24, post 

Appeal — Costs of.] — See Part LXXVII., Sect. 1, 
sub-sect. 2, L. (^), ante. 

Apportionment.] — See Sect. 21, post. 

Arbitration.] — Arbitration, Vol. II., pp. 686, 
Nos. 2185 et seq. 

4051. Assessment of damages by jury — Writ of 
inquiry.] — The costs of an action, in which judg- 
ment has been signed in default of defence & the 
damages have been assessed by a jury upon a writ 
of inquiry, do not follow the event, there having 
been no trial with a jury. — Gath v. Howartii, 
[1884J W. N. 99. 

4052. Auxiliary proceedings.] — A pltf. seeking 
to discontinue an action upon terms of paying 
deft.’s costs in that action will not be compelled, 
as part of his bargain, to pay the costs incurred by 
deft, in auxiliary proceedings taken by pltf. before 
anotl.er tribunal arising out of the same case, & 
the result of wliich caused pltf. to discontinue his 
action. — Lloyds Bank, Ltd. v. Princess Royal 
Colliery Co. (No. 1) (1900), 48 W. R. 460 ; 44 
Sol. Jo. 301. 

Bankruptcy.] — See Sect. 7, post. 

Case stated — By Inland Revenue Commis- 
sioners.] — See Crown Practice, Vol. XVI., p. 221, 
No. 98. 

Certiorari.] — See Crown Practice, pp. 477, 
478, Nos. 3682-3697. 

4053. Cesser of defendant's interest.] — Under 
an order to strike out the name of one deft. & 
giving general liberty to amend, pltf. is not justi- 
fied in striking out the name of another deft. 
A deft, whose interest has ceased pending the suit 
cannot obtain payment of his costs. — Wymbr v. 
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Dodds (1879), 11 Cli. D. 486 ; 48 L. J. Ch. 668 ; 
40 L. T. 420 ; 27 W. R. 675. 

Chargtnfir orders for soUoltor’s costs.] — See 
Solicitors, Vol. XLII., pp. 290, Nos. 3250 etseq, 
SeCy also, B. S. C., Ord. XLVI., r. ] , p. 647, ante. 

Co-defendants.] — See Sect. 11, sub-sect. 5, post. 

Companies.] — See Sect. 8, post. 

Copyright.]— /S'ee Copyright, Vol. XIII., pp. 
227, 228, Nos. 606-687. 

4054. Costs in any event — Subsequent settlement 
that **no costs."]— Doling the progress of an 
action several orders were made, upon interlocu- 
tory applications, that the pltf. should pay the 
defts.* costs, in some cases “ in any event.^* 

The action was subsequently settled upon the 
terms, indorsed on the briefs of counsel, “ Record 
withdrawn. No costs on either side,” the question 
of the costs of the interlocutory proceedings not 
being present to their minds : — Held : after the 
settlement of the action the defts. were entitled 
to taxation & payment of their costs of the inter- 
locutory proceedings whicli the pltf. had been 
ordered to pay. — W alter v. Bewicke, Moreing 
& Co. (1904), 90 Jj. T. 409, C. A. 

4055. Trustee — Whether allowed from 

estate.] — It is the duty of a taxing master to 
include in the “ costs of the action ” all costs 
expressly disposed of in that way, &; the costs of 
applications the costs of which are not expressly 
reserved by the order. Where costs are expressly 
reserved by any order (whether costs of a trustee 
or beneficiary or both), such costs must be expressly 
dealt with by the judge, & the effect is that the 
incidence of those costs, not only as between 
the pltf. Sc deft., is reserved. Sc it is the duty of 
the taxing master to see they €tre not included 
in the bill without further dii’ection from the 
court.' 

A trustee who makes an unsuccessful applica- 
tion which is dismissed with costs to tlie other 
party “ in any event ” cannot obtain reimburse- 
ment of his own costs under the order giving him 
costs, charges. Sc expenses properly incurred ; the 
result being that the trustee must pay personally 
not only his opponent’s costs, but his own. — How 

V. Winterton (Earl) (No. 4) (1904), 91 L. T. 763 ; 
[1904] W. N. 204. 

4066. Costs of the action.] — IIow v. Winterton 
(Earl), (No. 4), No. 4056, ante. 

Costs reserved.] — See Nos. 4260-4283, jpos^. 

4057. Costs thrown away — What costs included.] 
— Costs of execution Sc of garnishee proceedings 
are covered by the general words “ all covsts 
thrown away,” but the costs of bankruptcy pro- 
ceeding are not (Bankes, L.J.). 

” All costs thrown away ” do not include costs 
which have no direct reference to the action, Sc if 
such costs are to be paid there should be a specific 
order to that effect ( x oxjnger, L. J,). — Andromeda 
Handelsaktieselskab V. Holme (No. 2), [1923] 

W. N.260 ; 130 L. T. 329; 08 8ol. Jo. 119, C. A. 

Counterclaim.] — See Set-off Sc Counterclaim, 

Vol. XL., pp. 434-439, Nos. 652-691, 

4058. County court — County court scale — Action 
commenced in district registry.] — This was an action ' 
in the Shefifteld District Remstry of the High Court 
to recover a sum due. Upon an account being 
taken the district registrar certified that £3 in 
all was due to pltf. Pltf. accepted this sum in 
satisfaction. Sc applied at chambers for an order 
for costs upon the High Court scale. The judge 
made an order allowing pltf. costs upon the 
county court scale B. — Neaves v, Spooner (1887), 
36 W. R. 257 : 68 L. T. 104, C. A. 

Action transferred io . y^See County Courts, 

Vol. XIII., pp. 490-492, Nos. 403-420. 


Crown costs — Actions by or against .] — See 

Sect. 10, post. 

4059. Courts (Emergency Powers) Acts, 1917- 
1910 — Application to vary contract.] — As pltfs. had 

come to the court for relief from their contractual 
obligations (under Courts (Emergency Powers) 
Acts, 1917 (c. 26), s. 1 (1) ; 1919 (c. 64), s. 1 (1) (a)), 
Sc as defts. had not acted unreasonably, it being 
their duty in the interests of their ratepayers & 
consumers to maintain the agreements, pltfs. 
were ordered to pay the costs of the application. — 
North Metropolitan Electric Power Supply 
Co. V. Stoke Newington Corpn., [1921] 1 Ch. 
466 ; 90 L. .T. Ch. 195 ; 124 L. T. 332 ; 37 T. L. K. 
196 ; 66 Sol. Jo. 240 ; 19 L. G. li. 23. 

4060. Debenture-holder — Application under 
Companies Act, 1929, s. 173.] — Between the date 
of the presentation of a petition for the winding 
up of a company Sc the date of the order for its 
compulsory winding up a debenture was issued by 
the company to secure to the debenture-holder the 
repayment of £1,200 advanced to enable the 
company to pay wages due to the staff. A 
summons was taken out by the debenture-holder 
for an order validating his debenture, notwith- 
standing the provisions of sect. 206 (2) of the 
Companies (Consolidation) Act, 1908. The de- 
benture-holder was, at the time of the issue of the 
debenture, aware that the petition for the winding 
up of the company had been presented : — Held : 
that, notwithstanding his knowledge of tlie 
presentation of the petition, he was entitled to a 
declaration that the debenture was valid ; that 
the costs of his successful application might well 
be regarded as mortgagee’s costs, Sc must, there- 
fore, be added to his security ; Sc that tlie costs 
of the liquidator must be included in his costs of 
the liquidation, — Re Park Ward Sc (’o.. Ltd., 
[1926] Ch. 828 ; 95 L. J. (’h. 584 ; 135 L. T. 575 ; 
70 Sol. Jo. 670 ; [1926] B. Sc C. H. 94. 

.]— also. Part LXXI., Sect. 11, sub- 
sect. 2, ante. 

Defendant’s costs.] — Sec Sect. 11, post. 

Divorce.] — See Matrimonial Causes, infra. 

Double or treble costs.] — See Sect. 12, post. 

Executors.] — See Sect. 13, post. 

Full costs.] — See Sect. 14, post. 

4001. House of Lords — Appeals for costs only.]— 
Notwithstanding the general rule of practice of 
the House of Lords, that no appeal lies for costs 
only, the House will entertain an appeal from an 
order for the Court of Ajipeal as to costs, where 
it is alleged that the order is founded upon an error 
of law. 

By virtue of sect. 49 of the Judicature Act, 1873 ; 
sect. 5 of the Judicature Act, 1890, Sc Ord. LXV,, 
r. 1, of tlie Rules of the Supreme Court, the costs 
in a non-jury action are left to the discretion of the 
court or judge, Sc an order as to the costs is not 
subject to appeal except by leave of the court or 
judge making such order. Although a successful 
deft, in a non-jury case has, in the absence of special 
circumstances, a reasonable expectation of obtain- 
ing an order for the payment of his costs, the court 
has an absolute Sc unfettered discretion to award 
or not to award them to him. This discretion 
must be exercised judicially. Sc the judge ought not 
to exercise his discretion against a successful 
party on grounds wholly unconnected with the 
cause of action. In such a case, senible, the Court 
of Appeal might be compelled to intervene. But 
when the judge, intending to exercise his discretion, 
has acted on facts connected with or leading up to 
the ligitation, the Court of Appeal is prohibited by 
statute from entertaining an appeal from his 
decision. — Campbell (Donald) Sc Co. v. Pollak, 
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ri927j A. C. 732 ; 96 L. J. K. B. 1132 ; 137 L. T. 
(556 ; 43 T. L. K. 787 ; 71 8ol. Jo. 803, H. JL. 

Husband & wife — Separate actions by.] — A^ee 
Husband & Wife, Vol. XXVII., p. 258, No. 2277. 

.] — See, also, Matrimonial Causes, infra. 

Indemnity— Costs under.] — See l*art XX., Sect. 
12, ante. Sc Agency, Vol. I., pp. 631-533, Nos. 
1886, 1899-1907 ; Guarantee, Vol. XXVI., 

pp. 235-240, Nos. 1832-1801 ; Shipping, Vol. 
XLI., p. 684, No. 5130. 

4062. Indemnity Act, 1920 (c. 48), s. 1 — Stay of 
proceedings under.} — On July 27, 1920, the pltfs. 
commenced an action to restrain the defts. from 
committing a nuisance & obstruction to a public 
highway by reason of the erection of a jetty for 
use in the river Swale. The defts. had erected the 
work complained of under the authority of the 
Admh’alty & in good faith & for the defence of 
the realm, & had obtained a certificate from two 
commissioners of the Admiralty which was 
sufficient, under sub-sect. (3) of sect. 1 of the 
Indemnity Act, 1920, t)f tlie authority for executing 
the work. The action camc' within sub-sect. (1) 
of sect. 1 of the Act, which was passed on Aug. 16, 
1920, Sc enacted that any such proceeding should 
be discharged Sc made void. Upon a summons 
by the defts. to stay the proceedings, & for their 
costs of action against the pltfs. : — Held : sub- 
sect. ( 1 ) of sect. 1 of the Act contemplated that 
some order discliarging Sc making void the pro- 
ceedings would be necessary, Sc the court had juris- 
diction to make an order awarding the defts. their 
costs of action down to & including the order. — 
A.-G. V. OoiTON Powder Go., Ltd., [1921] 2 (3i. 
306 ; 90 L. J. (^h. 463 ; 125 L. T. 759 ; 65 Sol. Jo. 714. 

Infants.] — See Sect. 13, imst. 

Information.]— 8'ce Constitutional Law, Vol. 
XI., p. 633, No. 363 ; Grown Practice, Vol. 
XVI., p. 221, Nos. 97, 98. 

4063. Inquiry as to damages.] — When an in- 
junction is granted to restrain the committing of 
a nuisance Sc an inquiry as to damages is directed 
in chambers, though pltf. is entitled to the general 
costs of the action, the costs of the inquiry wiU be 
reserved, in order that the judge may have com- 
plete control over them. Sc be able to see that they 
are not unreasonably exaggerated. — S lack v. 
Midland Ry. Co. (1880), 16 Ch. D. 81 ; 50 L. J. Ch. 
196 ; 43 L. T. 434 ; 29 W. K. 302. 

4064. .] — ^An auctioneer has not merely 

the custody of goods given him for the purpose of 
sale, but an interest in. Sc possession of, them. 

On the day before the sale of certain goods 
which had been delivered to him for the purpose 
by A., an auctioneer received a notice of a claim 
to the goods by B. & yet allowed the sale to take 
place. B. having established her claim : — Held : 
that the auctioneer was liable for the value at the 
time of receiving the notice, both for the goods sold 
Sc also for the unsold portion which he had returned 
to A. 

No evidence having been tendered at the trial 
as to the value of the goods, & an inquiry being 
asked for to ascertain such value, the court toected 
an inquiry, but, being of opinion that the course 
taken tended to cause two trials of the same matter 
instead of one, directed the costs of the inquiry to 
be reserved. — D avis v. Artingstall (1880), 49 
L. J. Ch. 609 ; 42 L. T. 607 ; 29 W. R. 137. 

4965. .] — By a consent order made in two 

actions by the pltfs. against the defts. for damages 
for subsidence of land, an inquiry as to damages 
before an official referee was directed in both 
actions, the costs of such inquiries to be in the 


discretion of the official referee. A large amount 
for costs was incurred in carrying out orders made 
by the official referee for inspection & particulars ; 
but subsequently a compromise was arranged Sc 
an agreement was executed, under which all pro- 
ceedings in the two actions were stayed, Sc the 
defts. agi’eed to pay the pltfs.’ costs of the actions : 
— Held : that, under the circumstances, the pltfs.’ 
costs of the actions included their costs of the 
inquiries so far as they had proceeded. — Stoke- 
upon-Trent Corpn. V. Staffordshire Coal Sc 
Ikon Co. (1916), 85 L. J. Ch. 812 ; 115 L. T. 621 ; 
80 J. P. 273. 

4066. Inspection of property.] — An order was 
made in chambers for the inspection of the defts.* 
property, the costs of the inspection to be paid by 
the pltf. : — Held : that under Ord. LII., r. 3, the 
judge had a discretion to order the pltf. to pay the 
costs, Sc the order being made in his discretion the 
pltf. liad no right without leave to appeal from it. — 
Mitchell v. Darley Main Colliery Co. (1883)» 
10 Q. B. D. 457 ; 52 L. J. Q. B. 394 ; 31 W. R. 
549, D. G. 

Interest on costs.] — See Judgments, Vol. XXX., 
pp. 173, 177, Nos. 415, 448-455. 

Interlocutory proceedings.] — See Sect. 15, post. 

Interpleader.] — Sec Part LXXVI., Sect. 14, ante ; 
see, also, Interpleader, Vol. XXIX., pp. 497 
Nos. 478 et seq. 

Land values references.] — See Revenue, Vol. 
XXXIX., p. 226, Nos. 60-62. 

Lands Clauses Consolidation Act, 1845.] — See 

Compulsory Purchase, Vol. XI., pp. 255, Nos. 
1582 ct seq. 

4067. Legitimacy declaration — Petition opposed 
by person cited.] — In proceedings under the 
Legitimacy Declaration Act, 1858 (c. 93), the court 
has jurisdiction to order a pei'son who has been 
cited. Sc has appeared Sc o})puscd the jietition, to 
pay the costs of the j^etitioner. — Bain v. A.-G., 
[1892] P. 261 ; 61 L. J. P. 135 ; 67 L. T. 447 ; 40 
W. H. 505 ; 8 T. L. R. 466 ; 36 Sol. Jo. 397, C. A. 

40 QS. ,] — a legitimacy suit the Attomey- 

(icneral neither receives nor pays costs, but the 
court in view of all the circumstances of this suit, 
although giving judgment in favour of the 
petitioner, ordered each of the other parties to 
I^ay his own costs. — Slingsby v. A.-G. (1915), 
31 T. L. R. 246 ; revsd. without affecting this point 
(1916), 32 T. L. R. 364, C. A. ; 33 T. L. R. 120, H. L, 

Libel.]— 8’ee Libel, Vol. XXXII., pp. 176-180, 
Nos. 2177-2215. 

4069. Licensing commissioners — Appeal sub- 
stantially successful.] — The compensation payable 
under the Licensing Act, 1904, in respect of the 
non-renewal of a hcence came to be determined 
by the Commissioners of Inland Revenue under 
sect. 2 (2) of that Act, Sc they fixed the amount. 
On appe^ to the High Couit by the persons 
interested, the amount fixed by the commissioners 
was substantially increased, the commissioners 
appearing on such appeal to support their decision 
in whole. A question as to the jurisdiction of tho 
judge to order the commissioners to pay the 
appellants’ costs having arisen, counsel for the 
commissioners at the trial refused, though called 
upon, to give any evidence on the matter, or to 
produce any documents or reports which they had 
in reference to it, or to give the name of the 
person who would know what materials were 
before the commissioners, what inquiries they had 
made, Sc what information they had obt^ed. 
The learned judge being of opinion that the 
commissioners in refusing to give this information 
had acted unreasonably Sc that their conduct had 
led to the appeal, ordered them to pay the costs of 
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the appeal : — Held : that there wei'e proper 
materials before the learned judge upon which in 
the exercise of his discretion he could hold that the 
commissioners had acted unreasonably in reference 
to the appeal & could order them to pay the 
appellants* costs, & that being so the court could 
not interfere with or review his decision. — Re 
Hardy’s Crown Brkwery, Ltd. & St. Philip’s 
Tavern, Manchester (1910), 103 L. T. 620, G. A. 

Licensing Justices.] — See Intoxicating Liquors, 
Vol. XXX., pp. 64-^6, Nos. 489-514. 

4070. Light railways — Promotion of — Taxation 
on Chancery scale.] — The costs of applications to 
the Board of Trade for provisional orders under 
the Tramways Act, 1870 (c. 78), are to be taxed 
on the Chancery A not on the parliamentary scale. 
—lie Mort^y (1876), L. R. 20 Eq. 17 ; 32 L. T. 
524 ; 23 W. R. 532. 

4071. .] — The host of obtaining 

an order under the Light Railways Act, 189() 
(c. 48), are taxable on the Chancery & not on tlie 
parliamentary scale. — Rc Peterson, [1909] 2 Ch. 
398 ; 79 L. J. Ch. 63 ; 101 L. T. 480 ; 73 J. P. 
401 ; sub 7iom, Re P., 53 Sol. Jo. 735, C. A. 

Limitation actions — Shipping losses.]— Ship- 
ping, Vol. XLI., pp. 918, 920, 927, Nos. 8090, 
8159-8167. 

Locomotives Act, 1898.] — See Highways, Vol. 
XXVI., p. 474, Nos. 1867, 1868. 

Lunacy proceedings.] — See Lunatks, Vol. 
XXXIII., pp. 238-246, Nos. 1544-1660. 

Married women.] — See Husband A Wife, Vol. 
XXVII., p. 572. 

Matrimonial causes.] — See Husband A Wife, 
Vol. XXVII., pp. 444, 445, 462-479, Nos. 4577- 
4580, 4821-5066. 

Summary Jurisdiction (Married Women) 

Act, 1895 — Appeals under.] — See Husband A 
Wife, Vol. XXVII., pp. 570, 571, Nos. 6290-6309. 

Merchant Shipping Acts — Appeal from court of 
inquiry — Liability of Board of Trade for.]— 
See Admiralty, Vol. I., p. 234, Nos. 1602 1605. 

Mortgagees.]-~/S'ce Sect. 13, post. 

Motions.] — See Sect. 16, post. 

National Health Insurance Act — Proceedings by 
society or committee.] — See National Health 
Insurance Act, 1924, s. 16 (3) ; Master A 
Servant, Vol. XXXIV., pp. 384, 490, Nos. 3104, 
3105, 4059. 

New trial.] — See l^art XIA., Sect. 5, ante. 

Next friend.] — See Part XIX., Sect. 15, ante. 

No order — Judge declining to make order.] — 
See Courts, Vol. XVI., p. 188, No. 939 ; 
Executors A Administrators, Vol. XXIV., 
]), 825, Nos. 8575, 8576. 

4072. Nominal damages.] — I reluctantly hold 
that pltf. is not legally entitled to judgment for at 
all events more than nominal damages. . . . 
Costs are in my discretion. In an ordin^y case 
in wliich pltf. recovers nothing by way of damages 
A has substantially failed 1 should make him 
imy deft.’s costs, but having regard to the attitude 
taken up by deft. A his agent throughout, A to the 
issues on which deft, has failed, I think justice will 
be done by ordering each party to pay his own 
costs (Jelp, J.). — Sapwell v. Bass, [1910] 2 
K. B. 486 ; 79 L. J. K. B. 932 ; 102 L. T. 811 ; 26 
T. L. R. 452. 

4073. Nominal plaintiff.] — ^Where an action is 
brought by a pltf. suing on behalf of an unincor- 
porated body, the court in dismissing the action 
with costs will not insert words in the order 
relieving pltf, of his personal liability to costs. — 
Collis V, Amphlett, [1918] 1 Ch. 232 ; 87 L. J. Ch. 
216 ; 118 L. T. 466 ; 16 L. G. R. 229, C. A. ; revsd. 
without affecting this point, [1920] A. C. 271, H. L. 


4074. Non«exlstent party.] — Where the court of 
appeal held that in consequence of the decrees A 
orders of the Russian Republic the Russian bank 
had ceased to exist, A that with its extinction the 
authority of the manager of the London branch 
to bring the action in the bank’s name had lapsed, 
it further held that the judgment below shoiJd bo 
amended by striking out so much of it as directs 
payment of costs either to or by pltfs., as a non- 
existent person can neither receive nor be ordered 
to pay costs. — Russian Commercial A Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630, 647 ; 92 L. J, K. B. 1053 ; 
129 L. T. 706 ; 39 T. L. R. 561 ; 68 Sol. Jo. 12, 
(\ A. ; OH appeal, [1925] A. 0. 112, H. L. 

4075. .] — There can be no costs either in 

tills court or in the coiii’t below, as the objection 
on wdiich defts. succeed is that pltfs. have no 
existence and can therefore neitlier pay nor receive 
costs (Bankes, L.J.). — Banque Internationale 
DE Commerce de Petrograd v. Goukassow, 
[1923] 2 K. B. 682 ; 92 L. J. K. B. 1079, C. A. 

4076. Question of existence still open — 

Interlocutory appeal.] — The third point [as to the 
existence of i^ltfs.] is one about which it is necessary 
to be careful, because of the decision in the Rtessian 
Co7mnercial & Industrial Bank v. Comptoir 
d' Escompie de Mulhouse, No. 4074, ayite. In that 
case one of the disputes between the parties was 
whether tlie pltfs. had any authority to commence 
the action or prosecute the action in the name of 
the Russian bank. Incidentally a jioint was taken 
as to whether or not that contention ought to have 
been raised by motion, A whether it was com- 
yietent for the deft, to raise the contention by plea. 
Thai matter was discussed in this coui’t, A on that 
point there was a difference of opinion, but 
ultimately tlie question was settled by the House 
of Ijords deliniiely deciding that the iioint ought 
to have been taken by preliminary motion in 
accordance with a decision given some time ago 
by Warrington, J., as he then was, A that it was 
not competent for the defts. to raise it by plea. 
In these circimistances it seems to mo that we 
ought to be careful to protect the right of tlie 
parties here, A although this question of authority 
cannot be raised by idea, it ought to ho one of the 
matters to be decided upon the trial ; A I think 
it is competent for us under those circumstances 
to refer so much of this motion as isolates to the 
question of authority to the judge at tlie trial, so 
that he may be properly seised of the matter which 
the parties desire to raise on this point. All that 
I need say about tlie question is that I certainly 
do not think it is made so plain that tliis court 
ought to shut the pltfs. out from a full consideration 
of that question as well as the other matters which 
are to some extent connected A to some extent 
involve consideration of the Soviet legislation. 

I think, therefore, that the order of this court 
should be that so much of the appeal as relates to 
matters other than the authority of the pltfs. 
to maintain the action must be dismissed, A that 
so much of the appeal as relates to an application 
involving the authority of the pltfs. should be 
referred to the judge at the trial. 

The appeal will be dismissed, Pltfs.’ costs in 
any event (Bankes, L.J.). — The Jupiter (No. 2), 
[1926] P. 69, 76 ; 94 L. J. P. 59 ; 133 L. T. 85 ; 
16 Asp. M. L. C. 491, C. A. 

Notary public — ^Application lor appointment of.] 
— See Notaries, Vol. XXXVI., p. 146, Nos. 8, 9. 

Official receiver — Liability of.] — See Bank- 
ruptcy, Vol. IV., pp. 202, 203, Nos. 1868-1879 ; 
Companies, Vol. X., pp. 871, 883, 885, Nos. 6908, 
6006, 6026. 
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Official referee.]-~5ce Part XXXVII., Sect. 9, 
sub-sect. 3, J., ante. 

Partnership actions.] — See Partnership, Vol. 
XXXVI., pp. 477, 478, 489, Nos. 1408-1422, 
1640, 1543 ; Solicitors, Vol. XLII., pp. 301, 302, 
Nos. 3358, 3361. 

Patents — Application for — ^Appeal from Comp- 
troller.] — See Patents, Vol. XXXVI., p. 609, 
Nos. 725-726. 

Amendment of specification — Creditor as 

to costs.]— See Patents, Vol. XXXVI., pp. 653- 
654, Nos. 1272-1282. 

Costs of.] — See Patents, Vol. 

XXXVI., p. 656, Nos. 1330-1337. 

Opposition to grant.] — See Patents, Vol. 

XXXVI., p. 667, Nos. 1506-1519. 

Extension of term.] — See I’atents, Vol. 

XXXVI., pp. 718, 719, Nos. 2032-2054. 

Revocation.] — /See Patents, Vol. XXXVI., 

pp. 733, 738, Nos. 2213-2219, 2252-2254. 

Infringement.] — See Patents, Vol. 

XXXVI., pp, 803, 831-842, Nos. 2855-2857, 
3152 et seq. 

Penalty costs.] — See Sect. 17, post. 

Plaintiff’s costs.] — See Sect. 18, post. 

Possession — Writ of.] — See Execution, Vol. 
XXI., pp. 586, 587, Nos. 1647, 1648. 

Prison official.] — See Prisons Act, 1865 (c. 126), 
8. 49. 

4077. Prize court — ^Discretion as to costs.] — 

Assuming I have discretion in the matter of costs, 
it is obvious this was a proper case for investigation, 
& 1 shall exercise my discretion & say there shall be 
no costs at all (Sir Samuel Evans, P.), — The 
Miramichi (1915), 84 L. J. P. 105. 

.] — See. also, Prize TjAW, Vol. 

XXXVII., pp. 670. 671, Nos. 1349-1361. 

4078. Probate action.] — The court is to approach 
with suspicion the consideration of a will procured 
& propounded by a person taking a largo benefit 
thereunder, although the will may have been 
prepared by a solicitor, & although fraud is not 
pleaded by the person opposing the will ; & where 
there was no testamentary incapacity on the part 
of the testator or the witnesses. 

Where a beneficiary, who had procured & sub- 
sequently propounded a will, failed, under those 
circumstances, to satisfy the court, by affirmative 
& conclusive evidence, that the testator did, in 
fact, know & approve of the contents of the will 
he had actually executed : — Held : probate of 
such win would be refused with costs. — Brown v. 
h^SHER (1890), 63 L. T. 465. 

4079. .] — In a recent case it was laid down 

that where a charge of imdue influence was made 
& not established those who made it must pay 
the costs, & I agree that it is not desirable to 
encourage charges of this sort being made in the 
hope that costs would come out of the estate. . . . 

I have come to the conclusion that costs must 
follow the event (Gorbll Barnes, J.). — Black 
V. Oleland (1895), 12 T. L. li. 63. 

4080. ,] — ^stator made his will in these 

terms: I leave aU my money to A. B.” There 

was no appointment of an executor. A. B. 
moved for administration with the will annexed. 
The estate consisted of cash in the house & at the 
bank, a mortgage debt, stocks & shares, furniture 
& an equity of the redemption of freehold property. 
The parties interested in intestacy resisted the 
application : — Held : that in the absence of any 
context, the will disposed of the whole estate 
except the equity' of redemption & the furniture, 
but that the application failed, the persons entitled 


in intestacy taking the grant in priority to a legatee 
or devisee under Non-contentious r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of. 

The motion therefore fails, & there will be a 
grant as in intestacy, & the costs of both parties 
as between solicitor & client will be paid out of the 
general estate rateably (Lord Merrivalb, P.). — 
in the Goods of Gates, [1928] P. 128, 184 ; 97 
L. J. P. 76 ; 138 L. T. 714 ; 44 T. L. R. 363 ; 72 
Sol. Jo. 172 ; varied, [1928] P. 178, C. A. 

.] — See, also. Sect. 13, post, & Executors 

& Administrators, Vol. XXIII., pp. 255-276, 
Nos. 3121-3386. 

4081. Public body — Costs incurred In perform- 
ance of duty.] — Whenever a duty is imposed on a 
public body, & costs incidentally & necessarily 
arise in reasonably endeavouring to uphold acts 
done in alleged ’pursuance of that duty, or in 
questioning the propriety of acts done to enforce 
that duty, the public authority may defray such 
expenses out of its corporate funds (Scrutton, J.). 
— A.-G. V. Thomson, [1913] 3 K. B. 198 ; 82 L. J. 
K. B. 673 ; 109 L. T. 234 ; 77 J. P. 287 ; 29 
T. L. R. 610. 

Public Authorities Protection Act, 1893.] — See 

Public Authorities, Vol. XXXVIII., pp. 131, 
132, Nos. 962-976. 

Railway & canal commission.] — See Mines, 
Vol. XXXIV., p. 747, No. 1312; Railways, 
Vol. XXXVIII., pp. 371, 372, Nos. 724-742. 

Railway rates tribunal — Jurisdiction as to costs.] 
— See Railways Act, 1921 (c. 65), s. 22. 

Recovery of costs.] — See Sect. 22, post. 

Remitted action.] — See County Courts, Vol. 
XIII., pp. 490, 492, Nos. 404-420. 

Rent Restrictions Acts.] — See Landlord & 
Tenant, Vol. XXXI., p. 685, Nos. 7344-7348. 

Representation order.] — See No. 4047, ante. 

4082. Representative action — Liability of parties 
represented.] — Wliere pltfs. sue on behalf of them- 
selves & others, the persons on whose behalf they 
sue are not liable to the costs of the suit. — Scott 
V. Parcall & Adams, Pascall & Adams v. Scott 
(1847), 15 Sim. 659 ; 16 L. J. Ch. 327 ; 11 Jur. 
550 ; 60 E. R. 736 ; on appeal, 2 Ph. 390. 

4083. .] — Ord. XVI., r. 9, reads as 

follows : “ Where there are numerous persons 

having the same interest in one cause or matter, 
one or more of such persons may sue or be sued, 
or may be authorised by the court or a judge to 
defend in such cause or matter, on behalf or for 
the benefit of all persons so interested.” Nothing 
could be more striking than the contrast between 
the language of this rule & that of Ord. XVI., r. 1. 
The reason is obvious. In cases under r. 1 all the 
parties have the status & responsibilities of ordinary 
litigants, & the pltfs. are such by their own 
consent. In representative actions it is wholly 
different. The pltf. is the self-elected repre- 
sentative of the others. He has not to obtain 
their consent. It is true that consequently they 
are not liable for costs, but they will be bound by 
the estoppel created bv the decision. The 
differences from the point of view of the deft, 
are equally striking. Those in whose behalf 
the action (so far as it is a representative action) 
is brought are not responsible for the costs, & are 
not subject to the ordinary liabilities of litigants 
in respect of discovery, etc. The lan^^ge of the 
rule appears to me to present no difficulties of 
construction & to make clear the limitations of 
its scope. They answer in all respects to w^t 
one would expect from the considerations to which 
I have referred. The essential condition of a 
representative action is that the persons who are 
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to be representpd have the same interests as the 
pltf. in one & the same cause or matter. There 
must therefore be a common interest alike in the 
sense that its subject & its relation to that subject 
must be the same (Fletcher Moulton, L.J.). — 
Markt & Co., Ltd. v. Knight S.S. Co., Ltd., 
Sale & Frazar v. Knight S.S. Co., Ltd., [1910] 
2 K. B. 1021, 1038, C. A. 

4084. y — This action was brought by 

F. P., suing on behalf of hei*self & fifty-seven other 
married women teachers, against the deft, council. 
On May 3, 1923, it was dismissed with costs, to be 
taxed paid by E. P., & liberty was given to the 
defts. to apply as to whether the order for payment 
of costs should bind, not only the pltf., but all 
those persons on whose behalf she was expressed 
to sue. The costs were taxed at £1,200 lls. Id., 
hut the taxing masters’ certificate had not been 
tiled. All the teachers on whose behalf the pltf. 
sued had made contributions of £20 each towards 
the costs of the action. Their names & addresses 
had been given to the deft, council. They were all 
thus before the court, but had not been named as 
parties on the record. On July 13, 1023, the 
defts. moved for an ord<*r declaring that the order 
of May 3, 1923, for the payment of the defts.’ 
taxed costs, was binding on, not only the pltf. 
E. P., but also those persons on whose behalf she 
was expressed to sue, & asking that such costs, 
when certified by the taxing master, be ordered 
fo be paid by the last-mentioned persons ac- 
cordingly. 

Eve, J., said that the teachers whom the pltf. 
represented had actively supported the litigation 
brcuight by the pltf. on their behalf, & had con- 
tributed towards the costs of carrying on the 
action. They were thus before the court, 6c were 
bound by any decision which the court pronounced, 
but they were not in fact made parties to the action. 
In these circumstances the court had no juris- 
diction to make the order for the payment of costs 
of them. The case came within the decision in 
Scott V. PascaU, No. 4082, ante, & the motion 
would be dismissed with costs. — Price v, Kiiondda 
Urban District ("ouncil, |1923J W. N. 228. 

4.085. Plaintiff suing for unincorporated 

body — No words in Judgment relieving from 
liability.] — Collis v, Amphlett, No. 4073, ante, 

4086. Sequestrators — Property claimed not 
owned by person in default.] — A writ of sequestra- 
tion issued to enforce an order of court, the defts. 
being the sequestrators. Under the writ they 
claimed certain propeHy which had been purchased 
by the pltf., they alleging fraud & in ala fidcs in 
fhe iiltf. On the trial of an issue the juiy found 
in favour of the plff. :—Hcld : that although the 
defts., as sequestrators, had acted under the 
direction of the court that did not justify them 
in taking action as to property to wliich they had 
no right, & therefore that they were liable for the 
costs of the action. — Wiebalck r. Told (1913), 
29 T. L. K. 741. 

Set-off.]— K. S. 0., Ord. T.XV., r. 14, p. 
902, post; r. 27 (21), Sect. 28, sub-sect. 15, R., post 

Slander.]— -S'ec Libel, Vol. XXXII., pp. 17(5- 
180, Nos. 2177-2215. 

Solicitors’ costs.] — Sec Solicitors, Vol. XLII., 
pp. 309-319, Nos. 3439 et aeq. ; Sect. 19, post. 

Specific performance.] — See Specific Perform- 
ance, Vol. XLII., pp. 585-592, Nos. 1510-1011. 

Stay of proceedings.] — See Sect. 23, post. 

Third parties.]— 6'cc R. S. C., Ord. XVIa., r. 10, 
p. 458, ante. 

Trustees.] — See Sect. 13, post. 

Vendor & purchaser.] — See Specific performance, 
supra. 

p.p. — 28 


Workmen’s Compensation Acts. — Sec Master 
& Servant, Vol. XXXI V., pp. 482-490, Nos. 
3979-4002. 

4087. Working out order.] — Where costs of suit 
are given generally by the decree at the hearing, 
the subsequent costs of working out the directions 
of tlie decree will be included. ... It appears to 
make no difference that one of the inquiries so far 
turns out frivolous that no damages are given to 
pltfs. in respect of it. . . . On the other hand, if 
the party puts a wrong construction on the decree 
which he has obtained, & brings into chambers a 
claim in respect of matters which, according to the 
true construction of the decree, ho is not entitled 
to have inquired into, it would be an extraordinary 
thing if this court had no power to deal with the 
costs so incurred ; A no doubt on general prin- 
ciples the court must be entitled to say that the 
I>ai’ty who has wrongfidly incurred A occasioned 
costs, who has brought forward entirely fresh 
claims which are not within tlie decree, is not only 
not entitled to receive, but may be ordered to pay, 
the costs of that fresh litigation (Mellish, L..1.). — 
Kreiil r. Park (1875), 10 Ch. App. 334, 339, C. A. 

4088. .] — Upon a motion by a trustee in 

bankruptcy to which the bankrupt’s wife was 
respondent, a declaration was made that certain 
furniture which was upon premises occupied by the 
bankrupt & his wife formed part of the property of 
the bankrupt divisible among the creditors, <fe 
the court ordered the wdfe to account on oath 
before a registrar for the furniture & to pay the 
taxed costs of A incident to the motion. At the 
end of the declaration A order a provision was 
inserted, at the request (>f, A by way of indulgence 
to, the wife that, with a view to the furniture 
being bought by or on >)ohalf of the wife from the 
trustee at a valuation by an independimt valuer 
to be appointed by the parties or in case of 
difference to he appointed by the judge, A the wife 
undertaking not to part wdth or dispose of the 
furniture, execution should not issue except by 
leave of the judge. The furniture w^as valued by 
a firm of valuers selected by the wife out of tlireo 
firms suggested by the tnistee, A bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trustee’s 
solicitxjrs’ bill of costs, the taxing master disallowed 
as against the wife the fee paid by the trustee to the 
firm of valuers, upon the ground that the costs 
relating to the purchase of the furniture by or on 
behalf of the wife under tlic valuation did not 
come within the order, A were not costs of carrying 
out. On a motion by the solicitors to review the 
taxation ; — Held : that the taxation must bo 
reviewed A the fee for the valuation allowed as 
against the wife, inasmuch as it formed part of 
the costs of carrying out the order A was therefore 
within the rule enunciated by Mellish, Ij.J., in 
Krehl v. Parky No. 4087, anfc, that “ where costs of 
suit are given generally by decree at the hearing, 
the subsequent costs of working out the directions 
of the decree will be included.” — Re Lavey, Ex p. 
Cohen A Cohen, [1920] 3 K. B. 625 ; 90 L. J. K. B. 
31 ; [1920] B. A C. R. 182 ; sidjsequent proceedings^ 
[1921] 1 K. B. 344. 


Sect. 0.— ADMIRALTY. 

SeCy generally y Admiralty, Vol. I., pp. ISQetseq. 

4089. Collision — Both parties to blame.] — By 

the decree dated May 8, 1894, the President 
pronounced the collision to have been occasioned 
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by the fault or defavilt of the owners, masters, & 
crews of the respective vessels Englishman^ 
Avstralia, & Ada^ & he condemned the owners of 
the steam tug Englishman & their bail, & the 
owners of the barque Australia & their bail, in a 
moiety of the pltfs/ claim in respect of the said 
damage ; also condemned the owners of the 
steamship Ada & their bail in a moiety of the 
counterclaim of the owners of the said steam- 
tug Englishman (some of the defts.) in respect of 
the said damage ; & ho referred the said damage 
to the registrar, assisted by merchants, to report 
the amount thereof, but made no order as to costs. 
— The Englishman & The Australia, [1894] P, 
239, 246, n. 

4090. ,] — If in Admiralty A. brings 

an action against B. for damages for injuries caused 
by negligence, A B. defends & is defeated, & is 
condemned in full damages & in costs, & it is 
adjudged, either in the same action or in an 
independent action, that the injuries were caused 
to A. by tJie joint negligence of B. & C., B. is not 
entitled to add to liis damages or loss of division 
in moieties, or in any other proportion which may 
be determined, the costs of unsuccessfully defending 
the action brought by A. — The Cairnbahn, [1913] 
W. N. 165 ; 29 T. L. K. 559 ; on appeal, 30 T. L. 11. 
309, 0. A. 

4091. .] — It has been held in very 

many cases that a vessel is not justified in carrying 
on in a position of danger up to the last moment 
expecting that the other vessel will do the right 
thmg, especially when there has been an indica- 
tion that the other vessel is not doing the right 
thing. 

The result therefore, in my opinion, is that both 
these vessels were to blame & in equal degrees. 
The result of that w^ill be according to the practice 
established in the Admiralty Court, that there 
will be no costs on cither side here or in the court 
below (PiCKFORD, LJ.). — The Kavenna, [1918] 
P. 297, C. A. 

4092. .] — On ajjpeal in a collision 

action from a “ one to blame ” decision the Court 
of Appeal gave a decision finding both vessels 
equally to blame, with no costs either in the Court 
of Appeal or in the Admiralty Court. — The 
Orduna, [1919] P. 381 ; 122 L. T. 610 ; 14 Asp. 
M. L. C. 674, C. A. 

Admiralty, Vol. I., 
pp. 207, 209,' 242, Nos. 1283-1286, 1308, 1692- 
1696. 

4093. Inevitable accident.] — The pltfs.* & 

the defts.’ vessels, navigating without fights in 
accordance with Admiralty directions, came into 
collision & both received damage. The court held 
that there was no negligence on the part of either 
vessel, & gave judgment for the defts. on the claim 
& for the pltfs. on the counterclaim. On the 
question of costs : — Held ; as nearly eighteen 
months had elapsed before the pltfs. commenced 
proceedings, during which time the defts. had taken 
no steps to recover their damages from the pltfs., 
it appeared that there would have been no litiga- 
tion if the pltfs. had not issued their writ, &, 
therefore, there must be judgment for the defts. 
on the claim with costs & for the pltfs. with costs 
on the counterclaim, & not, as contended by the 
pltfs., no costs on either side. — The Cardiff 
Hall, [1918] P. 66 ; 87 L. J. P. 113 ; 119 L. T. 
156 ; 14 Asp. M. L. C. 328. 

I ■ , Admiralty, Vol. I., 

pp. 207, 208, 209, Nos. 1279, 1282, 1300-1307. 

4094 . Dismissal of claim & counterclaim.] 


— Where there is a claim & counterclaim for damage 
arising out of the collision & both claim & counter- 
claim are dismissed, the practice of the court, in 
the absence of special circumstances, is that the 
claim be dismissed without costs, & the counter- 
claim be dismissed with costs, by which is meant 
with such costs as are occasioned by the counter- 
claim. — The Newholm (1917), 86 L. J. P. 131, 
132. 

4095. Compulsory pilotage.] — By sect. 388 

of the Merchant Shipping Act, 1864 (17 & 18 Viet, 
c. 104), “No owner or master of any ship shall be 
answerable to any person whatever for any loss or 
damage occasioned by the fault or incapacity of 
any qualified pilot acting in charge of such ship 
within any district where the employment of such 
pilot is compulsory by law.” By the interpreta- 
tion clause (sect. 2) of the Act, the words “ quali- 
fied pilot ” shall “ mean any person duly licensed 
by any dotage authority to conduct ships to which 
ho does not belong.” By the 4th of the Regula- 
tions approved by, &; annexed to, the Order in 
Council, May 1, 1855, “ No person licensed as a 
pilot for the London district . . . sliall take charge 
as such of any ship drawing more than fourteen 
feet water, in the river Thames or Medway, or 
any of the channels leading thereto or therefrom, 
until such person shall have acted as a licensed 
pdot for three years, & shall have been after such 
three years, on re-examination approved of in 
that behalf by the said Trinity House, on pain of 
forfeiting £10 for every such offence, unless there 
shall be no qualified pilot to be obtained who has 
passed the said examination for ships drawing 
more than fourteen feet water.” In an action of 
damage by collision the defts. denied that the 
collision (which took place in the London district) 
had been caused, or contributed to, by the 
negligent navigation of their vessel by themselves 
or their servants, & alleged that the negligence, if 
any, was that of the pilot, whose employment was 
compulsory, & they ccninterclaimed for damages 
for the alleged negligent navigation of the pltfs.’ 
vessel. The court found that the collision was 
caused solely by the negligence of the pilot of the 
defts.’ vessel. The pilot was not licensed to take 
charge of a vessel drawing more than fourteen feet 
water, & the draught of water of the defts.’ vessel 
exceeded that depth ; but it was admitted that, 
when the pilot went on board, there was no pilot 
to bo obtained licensed to conduct ships drawing 
more than fourteen feet ; — Held : the Order in 
Council, taken in conjunction with the other 
enactments, qualified the pilot pro hac vice to 
conduct ships of a greater draught than fourteen 
feet. The plea of compulsory pilotage was there- 
fore sustained, the pltfs.’ action dismissed, each 
party bearing their own costs ; but the defts. were 
ordered to pay any costs occasioned by their 
counterclaim. — The Carl XV., [1892] P. 132, 133; 
40 W. R. 576 ; on appeal, [1892] P. 324, C. A. 

.] — See, also. Admiralty, Vol. 1 ., 

pp. 207-209, Nos. 1287-1294. 

4096. Co-defendants.] — Where an unsuc- 

cessful deft., who was alone to blame, had done 
nothing to induce pltf. to sue the successful deft., 
I)ltf. was given judgment with costs against the 
unsuccessful deft., & was ordered to pay the costs 
of the successful deft. — The Thbodoros, The 
Blidensol, [1923] P. 26 ; 92 L. J. P. 30 ; 39 
T. L. R. 86. 

-.] — See, also, Admiralty, Vol. I., 
p. 208, Nos. 1295-1298. 

4097. Action in rem.T — Under the Ad- 

miralty practice before the Judicature Acts defts. 
in rem were liable personally for unpaid costs after 



Part LXXXVL— Costs. 


867 


ihe hill value of the res had been reco tiered by the 
pltf. So also, at the present time, they are 
liable for costs in addition to the full amount pay- 
able for damages by collision under the limitation 
enacted in the Merchant Shipping Act, 1894, 
s. 603. 

As to the costs of the reference to the registrar 
& merchants to assess the pltfs.’ damages, the 
defts. took no part in the proceedings & the only 
matters contested were those which arose between 
the pltf. shipowners & the pltf. cargo owners. The 
Itfs. cannot recover the costs of this contest, 
ut arc, 1 think, entitled to be paid such costs as 
are payable by defts. in damage actions when the 
amount of the pltfs.’ claim is not disputed. Under 
the Rules of the Supreme Court the sums due by 
the defts. for costs due & unpaid bear interest at 
4 per cent, from the respective dates on which 
they were decreed to be paid (Sir Henry Duke, 
P.). — The Joannis Vatis (No. 2), [1922] P. 213, 
225 ; 91 L. .T. P. 190 ; 127 D. T. 494 ; 38 T. D. R. 
600 ; 10 Asp. M. L. 13. 

4098. Action for pilotage dues — Action in rem.] 
— I liold that a pilot claiming pilotage remuneration 
has a right in rem & can sue in this court. In 
general, he will be ill-advised to sue when he has 
a summary remedy, for he is not likely to be given 
costs if he neglects the cheaper & pursues the more 
expensive remedy. But in cases where the ship 
is already under arrest, especially when the ship 
is foreign owned, it may be a proper thing to sue 
in this court. In the present case I hold that it 
was, & 1 give judgment for the pltfs. with costs 
(Hill, J.). — The Ambattelos, The Cephalonia, 
[1923] P. 08, 76 ; 92 L. J. P. 45 ; 128 L. T. 099 ; 
39 T. L. R. 183 ; 10 Asp. M. L. C. 120. 

Salvage action.] — See Admiralty, Vul. I., pp. 
210-212, Nos. 1322-1358. 


Sect. 7.— BANKRUPTCY. 

See Bankruptcy Act, 1914 (c. 59), s. 109; 
Supreme (\mrt of .Hidicature (Consolidation) 
Act, 1925 (c. 49), ss. 31 (1), {h), 50 (1); Bank- 
ruptcy, Vol. V., pp. 510-624, Nos. 4090-4790. 

Petition.]— aS>c Bankruptcy, Vol. IV., pp. 
102, 153, Nos. 1425-1442. 

Small bankruptcies.] — See Bankruptcy, Vol. 
IV., p. 507, Nos. 4573-4577. 

Proof of debts — Costs of.] — See Bankruptcy, 
Vol. IV., pp. 362-355, Nos. 3297-3330. 

Proof of costs as debts.] — See Banicruptcy, 

Vol. IV., pp. 310-320, Nos. 2955-2995. 

Official receiver.] — See Bankrup'pc y, Vol. IV., 
pp. 202, 203, 354, Nos. 1808-1879, 3322. 

Indemnity for costs.] — See Bankruptcy, 

Vol. IV., p. 200, Nos. 1839-1841. 

Trustee — Rights & liabilities.] — Sec Bank- 
ruptcy, Vols. IV. & V., pp. 210-218, 990-992, 
990, 997, 1010, 1017, Nos. 2013, 2017-2020, 
2026-2033, 8096-8104, 8131-8133, 8295-8301. 

Indemnity & reimbursement.] — See 

Bankruptcy, Vol. IV., pp. 228, 229, Nos. 2131- 
2160. 

Appeal.] — See Bankruptcy, Vol. IV., pp. 536, 
537, Nos. 4928-4941. 

Proceedings pending at time of bankruptcy — 
Bankruptcy of defendant.] — See Bankruptcy, 
Vol. V., pp. 1016, 1017, Nos. 8295-8301. 

Bankrupt guardian ad litem — Costs of removal 
of.] — See Bankruptcy, Vol. V., p. 1008, No. 8224. 

Banlurupt trustee — Costs due to.] — See Bank- 
ruptcy, Vol. V., p. 675, No. 5969. 


Sect. 8.— COMPANIES. 

4099. Alteration of objects — Opposition of peti- 
tion.] — As regards the costs of the opponents to 
the petition [by a company for the confirmation 
by tlie court of special resolution to expend the 
objects of a company], 1 think that the court 
should be reluctant to prevent persons interested 
from appearing on these occasions. In fact, the 
advertisements issued invite persons t(> appear & 
oppf)se, if they think fit t<i do so. Unless the 
opposition is merely frivolous, I think the court 
ought not to penalise shareholders or other 
interested persons for attending in court to express 
their views. Here, Mr. Adam with his family has 
a very substantial holding in the company. I 
think his opposition has been useful in preventing 
the court — possibly per incuriam — from passing 
so wide an alk'ration as is contained in the con- 
cluding words of the resolution. Moreover, I 
think, opposition in these cases is wholesome So 
ought to bo encouraged rather than discouraged. 
1, therefore, in the ex(n'cise of my discretion, order 
the company to pay the costs of the opponents to 
this petition (B. O. 1. A whence, J.). — Re Parent 
Tyre Oo., [1923] 2 (’h. 222, 229. 

Solicitors’ costs.] — See Pompanies, Vol. IX., 
pp. 549-561. 815, Nos. 3029-3040, 5309. 

Legal proceedings by & against companies.] — 
See Companies, Vol. IX., pp. 080-084, Nos. 4533 
ct seq. 

Winding up.] — See Companies, Vol. X., pp. 
857-802, 882-880, Nos. 5733-5814, 5996-0020. 

Payment out of assets.] — See Companies, 

Vol. X., pp. 815, 952-955, 1001, 1050, Nos. 6309, 
0520-(>549, 0949-0955, 7337-7343. 

Examination by official receivers.] — See 

Companies, Vcd. X., pp. 8(58, 871, 908, Nos. 5875, 
5908, 0208-0210. 

4100. Rectification of register — Liability of 
directors.] — The articles of association of a private 
company provided that no share should be trans- 
ferred to any person not already a member witlioiit 
the consent of the directors. There were two 
directors only, E. So P., E. being the cliairman iso 
having in that character a casting vote. The 
quorum necessary for the transaction of business 
was two. E., without first liaving obtained the 
consent of tlie board, executed tran.sfers of some 
of his shares to persons not already members of the 
company & sent the transfers to the company for 
registration. P. purposely refused to attend 
board meetings summoned to consider the transfei's 
in order to prevent a quorum being formed. On 
an application by the transferees under S(‘ct. 32 
of the Companies ((’onsolidation) Act, 1908, the 
court held that the ai-ticles did not require the 
ilirectors’ consent to be obtained before the 
execution of the transfers So that the transfei’s 
therefore were not inoperative documents, though 
tliey had no l(*gal ctlect till the consent of the 
dir(*ctors had been obtained A registration effected. 
It further held that P. could not by wilfully refusing 
to attend board meetings prevent the transfers 
from being registei'ed, So that the transferees under 
the circumstances were entitled to an order 
directing the company to register the transfers. 
Upon an originating motion by the transferees 
against the company, under sect. 32 of the Com- 
panies (Consolidation) Act, 1908, for rectification 
of the register of members by inserting their names 
as holders of the shares in the place of the name of 
E., P. at his ovm request, was joined as a respon- 
dent to the motion. 

In my opinion P. has taken up an attitude in 
this dispute which is untenable, &, bearing in 
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mind that he was added as a paiiy to this motion 
at Iiis own request, in making an order directing 
the company to rectify the register by giving effect 
to these transfers, I must at the same time order 
him to pay the costs of the motion (Eve, J.)* — 
Rc Copal Varnish Co., Ltd., |1917] 2 Ch. 349, 
351, 355 ; 87 L. .T. Ch. 132 ; 117 L. T. 508. 

.] — See, also, Companies, Vol. IX., 

p. 220, No. 1396. 

4101. Application dismissed pending action.] 

• — Where a holder of fully paid-up shares applied 
to have his name removed from the list of share- 
holders, alleging that he was induced to take shares 
by fraud, A the facts alleged by him were denied 
by the company, the court refused to make any 
order until the applicant had tried the question 
at law in an action to recover what he liad paid on 
the shares. 

The Vice-Chancellor’s order must be discharged, 
& the motion will stand over, with liberty to the 
applicant to take such proceedings as he may be 
advised. The costs of this application will be 
dealt with when the motion is brought on again 
(James, L.J.). — Be Huby Consolidated Mining 
Co., Askew’s Case (1874), 9 Ch. App. 064 ; 43 
L. J. Ch. 633 ; 31 L. T. 55, L. JJ. 

4102. . I — On an application under 

Companies (Consohdation) Act, 1908 (c. 69), s. 32, 
by summons or motion, for the rectification of the 
register, if there is some question in dispute requir- 
ing investigation the practice is for the judge not 
to make an order for rectification but to make an 
order dismissing the summons or motion & leaving 
it open to the applicant to bring an action. 

Where it is clear that there is something to be 
answered some! lung to be investigated, the 
ordinary course, as far back as the court has been 
able to trace, has been for the judge to dismiss the 
summons or motion, but to leave it open to the 
party to bring his action. . . . The appeal will be 
allowed, & the judge’s order varied by dismissing 
the original application witli costs, but without 
prejudice to the applicant’s right to bring an action 
(Swift, J.). — Re Greater Britain Products 
Development Corpn., Ltd. (1924), 40 T. L. R. 
488, D. C. 

] — See, also, Companies, Vol. IX., p. 221, 
Nos. 1412-1417. 


Sect. 9.~C0UNTY COURT. 

Sub-sect. 1. — In General. 

See County Courts, Vol. XIII., pp. 518-524, 
Nos. 677-760. 


Sub-sect. 2. — Actions Commenced in High 
Court. 

R. S. C., Ord. LXV., r. 28. The scale of costs prescribed 
pursuant to proviso (ii) to sub-section (1) of section 11 of the 
Count> Courts Act, 1919, as amended by section 20 of the 
Administration of Justice Act, 1925, shall be the scale in 
Appendix P. 

See County Coimts Act, 1919, s. 11. 

4108. Action which could have been com- 
menced in county court — County court refusing 
to issue process.>~Where a pltf. recovers in a 
superior court a sum not exceeding £20 in an action 
of contract, it is not a ground for the exercise of 


the discretion to allow costs, given to the court 
or a judge by the County Courts Act, 1807, s. 5, 
that he did not sue in the county court for the 
reason that he was misled by the registrar as to the 
jurisdiction of that court ; nor that the expense 
& delay of the proceedings in the county court 
would have greatly exceeded those of the pro- 
ceedings in the superior court. — IIolborrow v, 
Jones (1868), L. R. 4 C. P. 14. 

4104. Solicitor as plaintiff.] — Sect. 6 of the 

County Courts Act, 1867, which deprives pltfs. 
in actions commenced in the High Court of costs 
if less than £20 in contract or £10 in tort is 
recovered, applies to an action in which a solicitor 
is pltf. — Blair v, Eisler (1888), 21 Q. B. D. 185. 

4105. Amount claimed exceeding county 

court limit.] — ^An action is one “ which could 
have been commenced in a county court ” within 
the Couni y Courts Act, 1888, s. 116, if it is an action 
of a kind whicli a county court can entertain, 
although the amount claimed by pltf. may exceed 
tlie limit of the county coui’t jurisdiction. — 
Solomon v, Muluner, [1901] 1 Q. B. 76. 

Action founded on contract or tort.] — Sec Tort, 
Vol. XLII., pp. 968-971, Nos. 8-28. 

4106. High Court costs ordered.] — In an action 
upon a contract in the High Court judgment was 
given for pltf. for an amount to be ascertained 
on taking an account between the parties, with 
costs of the action. This judgment was dated & 
entered on April 8. The referee took the account 
& ascertained the amount to be £83 10s. & on 
Nov. 29 indorsed the order accordingly. On the 
next day A: before final entry of the completed 
order, the judge, upon pltfs.’ application, ordered 
the costs to be taxed on the High Court scale. 
Against this order defts. appealed : —Held : in 
the circumstances the judge had jurisdiction under 
sect. 11 of the County Courts Act, 1919, to award 
costs on the High Court scale, for until the result 
of the account was ascertained the question of 
costs could not be finally determined. — Light v. 
West 4& Sons, Ltd., [1926] 2 K. B. 238. 


Sub-sect. 3. — Transferred Action. 

See County Courts Act, 1919, s. 12 ; & County 
Courts, Vol. XIII., pp. 490-492, Nos. 403-420. 


Sect. 10.— CROWN COSTS. 

4107. Right of Crown to pay or receive costs — 
Crown side of King’s Bench Division.] — The 

ordinary practice [in the Crown side of the King’s 
Bench Division] is not to give costs against a 
respondent who does not appear, unless he is the 
party who has set the law in motion (Darling, J.). 
— Chester v, Bateson, [1920] 1 K. B. 829 ; 89 
L. J. K. B. 387 ; 122 L. T. 684 ; 36 T. L. R. 225 ; 
18 L. G. R. 212 ; 84 J. P. 65 ; 26 Cox, C. C. 691. 

4108. .] — This was a petition to traverse a 

petition of escheat. On an application for leave 
to appeal it was submitted that the Crown was to 
be treated as pltf., & the traverser as deft., & 
therefore that the Crown was entitled to costs 
under the Crown Suits Act, 1856 (c. 90), s. 1. 
Leave to appeal was granted, costs to follow the 
event. — Re Holliday, [1922] 2 Ch. 698 ; 127 

L. T. 585 ; 38 T. L. R. 709. 

4109 . ,] — ^Applicants, having elected to 

take proceedings which the court was not in a 
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pofidtion to entertain, must pay respondents* 
costs ; both those of the Minister of Munitions & 
the Inland Be venue Commissioners, who were 
sued as statutory bodies & not as representatives 
of the Crown (Eve, J.). — Pratt (F.) & Co., Ltd. v. 
Minister op Munitions Sc Inland Revenue 
CoMRS., [1922] W. N. 261 ; 127 L. T. 814 ; 86 J. P. 
308. 

Admiralty proceedings.] — See Admirai.ty, 
Vol. 1., pp. 156, 205, Nos. 648, 1260-1262. 

Legitimacy suits.] — Sec Bastardy, Vol. 
III., p. 370, Nos. 119, 120. 

Charity proceedings.] — See Charttipis, Vol. 

VIIT., pp. 408, 409, 413, Nos. 2452-2460 2530- 
2532. 

Prize proceedings.]— ASfre Prizpi 
Vol. XXXVIJ., pp. 588, 632, 652, Nos. 245, 82cS, 
1071. 

-.]— ASVe, also, K. S. C., Ord. LXVIIT., r. 2, 
Part LXXXIX., Sect. 2, post ; & Constitution at. 
Law, Vol. XVI., pp. 530-535, Nos. 341-378, A: 
Hupp. ; Crown Prac tice, Vol. XVI., pp. 491 , 492, 
Nos. 3732-3744. 


Sect. 11 .—DEFENDANT’S COSTS. 

Sub-sect. 1. — In Generat.. 

4110. Defendants’ right to costs — Debtor with 
notice of act of bankruptcy — Refusal to pay — Pay- 
ment into court.] — A creditor wlio had committed 
an available act of bankruptcy d(‘mand(»d pay- 
ment from his debtors, but they refused to pay 
upon the ground tliat they had notice of the act 
of bankruptcy. The crc'ditor sued them Sc they 
at on(‘e paid the money into court undei* an order 
made upon their application. Pltf. issuc^d a 
summons for Judgment under Ord. XIV., whicdi was 
adjourned until the exphation of tliroe months from 
the date of the act of bankruptcy. After the 
three months expired pltf. obtained leave* to sign 
final judgment Sc an order that each party should 
pay their own costs, except that dofts. should pay 
pltf.’s costs of the application to pay into court 
Held: defts. wt*re entitled to their costs of the* 
action, including the costs of tbe application to 
pay into court. - McCarthy v. Capital Sc Counties 
Bank, [1911] 2 K. B. 1088 ; 81 L. J. K. B. 11 ; 
105 L. T. 327, C. A. 

4111. Defendant wrongly brought before 

court.] — There is an essential difference between 
a pltf. Sc a deft. A pltf. may succeed in getting a 
decree & still have to pay all the costs of the 
action, but the deft, is dragged int<^ court Sz can- 
not be made liable to pay the whole costs of the 
action if the pltf. had no title to bring him there 
(James, L.J.).— Dicks v, Yates (1881), 18 Ch. I). 
76 ; 50 L. J. Cli. 809 ; 41 L. T. 660, C. A. 

4112. Action for negligence — Finding that 

defendant negligent — Plaintiff suffering no damage.] 
— In an action claiming damages for the negligent 
preparation of a catalogue the jury found that 
defts. had been negligent but that pltfs. had 
suffered no damage in consequence thereof : — 
Held : pltfs. were not, & defts. were entitled to tlie 
costs of the action. — Cole v. Christie, Manson 
& Woods (1910), 26 T. L. R. 469. 

4113. Application to Railway Commis- 

sioners — Applicant unsuccessful.] — The Railway 
Commissioners have no jurisdiction under the 
Regulation of Railways Act, 1873, s. 28, to order 
a railway company, in whose favour they have 
decided upon an application to them against 
such company, to pay costs to the unsuccessful 
applicant . — He Foster v. Great Western Ry. 


Co. (1882), 8 Q. B. D. 516 ; 46 L. T. 74 ; 30 W. R. 
398 ; svb nom. Re Foster v. Great Western 
Ry. Co., Ex p. Great Western Ry. Co., 61 
L. J. Q. B. 233 ; 4 Ry. & Can. Tr. Cas. 58, C. A. 

4114. Petition for payment out of court — 

Purchase-money of lands compulsorily taken.] — 
Commissioners were incorporated by 3 & 4 Viet, 
o. 87 (1840), for the purpose of taking lands & 
carrying out thereon certain public works, & by 
9 & 10 Viet. c. 34 (1846), powers to construct a 
new street were conferred upon such commissioners, 
Sc it was enacted tliat all Sc singular the enactments 
& provisions of the Act of 1840 should extend to 
the new improvements as if tliey had been 
authorised by the former Act. Neither of these 
Acts contained any provisions for payment by 
the commissioners of the costs of application for 
payment out of purchase-moneys in court in 
respect uf lands taken under the powers of the 
Acts. 

On p<*tition for jjaynient out of court of pur- 
chase-mom‘y ()f lands taken by tlu* commissioners : 

■ — Held: tlie Lands Clauses Consolidation Act, 
184.5, could not b(* treated as incoi-porated with the 
Special Acts (3 Sc 1 Viet. c. 87, 9 10 Viet. c. 34), 

so as to make tlu* eonuiiissioners liable to pay the 
costs of tlie petition for ])aynieni ()Lit. — Re Mills’ 
Estate, Ex p. Wc^iiks Sc I’ubliu Buildings 
Combs. (1886), 31 Vh. T). 21 ; 56 L. J. Ch. 00 ; 65 
L. T. 465 ; 51 J. P. 151 ; 35 VV. R. 66 ; 3 T. L. R. 
61, (\ A. 

4115. Costs of issues on which plaintiff 

non-suited.] — Tn an action tried by a jury where 
])ltf. succe(*ds upon some issues but is non-suited 
upon others, Sc no order is made as to costs, deft, 
is entitled und(*r Ord. LV., r. 1, to tbe costs of the 
issues upon which ])ltf. was non-suited. — Abbott 
V. Andrews (1882), 2 Q. B. D. 618 ; 51 L. J. Q. B. 
641 ; 39 W. R. 779, D. C. 

4116. Where action dismissed.] — Witt 

V. Corcoran. No. 3957, (nite. 

4117. Separate issues — Costs of Issues on 

which successful.] — In an action tried with a 
jury where there are separate issues. Sc pltf. obtains 
a verdict Sc judgment, but deft, is successful as 
to one of the issues, if the judge makes no order 
with regard to that issue* int(*rfering with the 
incidence of costs under Ord. LXV^., r. 1, deft, is 
entitled to have the judgment drawn up so as to 
give him the costs of the issue on which he suc- 
eeods.— IIOYES v, Tate, [1907] 1 K. B. 650; 70 
L. ,T. K. B. 408 ; 23 T. L. B. 291 ; 51 Sol. .To. 246, 
C. A. 

4118. .]— A deed guaranteeing 

the repajuneni of a loan was executed by an 
attorney on behalf of one of the guarantors, & 
on the death of this guarantor ih(i pltfs., who were 
jmrties to the deed, sued his executor upon it. 
Deft, pleaded that the power of attorney did not 
authorise the deed Sc that the attorney had been 
induced to sign it by a misrepresentation. 

The judge at the trial held that the power of 
attorney did not authorise the deed, & he gave 
judgment for the deft, on this ground without 
hearing the evidence as to the alleged misrepre- 
sentation, & he gave the deft, the general costs 
of the action, but he gave neither side the costs of 
the issue of misrepresentation: — Held: as the 
issues were distinct Sc as in the circumstances the 
judge was not bound to decide the issue of mis- 
representation, the mode in which he had exercised 
his discretion as to the costs of that issue was 
justified. — Browne & Whitehead v. Lewis 
(1916), 33 T. L. R. 130 ; 115 L. T. 911, C. A. 

4119. Plaintiff dlscontinulng.l—Upon an 

application by a pltf. for leave, under Ord. XXVI., 
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Sect. ll.—^Defendanfacosts: Suh-sect, 1.] 

r. 1, to discontinue an action the court or judge has 
no jurisdiction to make deft, pay any costs of a 
defence, which, if undisputed, or if it had been 
found in deft.’s favour, would have disentitled 
pltf. from maintaining his action. 

Where a court or judge is expressly given a dis- 
cretion as to costs, the exercise of such discretion 
cannot be delegated. — L ambton & Co. v. Parkin- 
son (1887), 35 W. K. 545. 

4120. Defendant successful.] — In the present 

case, so far as the evidence before me goes, 
I can see no materials whatsoever upon which the 
learned judge could exercise a discretion at all. 
Defts. were sued, & rightly according to law resisted 
the suit, & finally succeeded. In the judgment 
of Bigham, J., & in the judgment of this court, 
lliey are right; & it practically conies to this — 
that the learned judge has deprived the persons 
sued of what, primd facie, is their right to the 
costs of the litigation which has unsuccessfully 
b(*en brought against them because they will not 
submit to the learned judge himself as arbitrator 
to say what should be done. That is not exercising 
a discretion upon materials properly before the 
judge ; but it is depriving a litigant of rights of 
which he is by law possessed, upon ground which it 
is not competent for the judge to treat as grounds 
foi‘ the exercise of his discretion (Earl of 11ai>5- 
BURY, C.). — Civil Sfrvk k Co-opkrattve Society 

V. Genp:ral Steam Navigation Co., [1903] 2 
K. B. 750 ; 72 J.. J. K. B. 933 ; 89 T.. T. 429 ; 52 

W. B. 181 ; 20 T. L. R. 10 ; 9 Asp. M. J.. C. 477, 
0. A. 

4121. .] — Pltfs. claiin(*d an injunction 

to restrain defts. from selling dried soup prepara- 
tions not of pltfs.’ manufacture in packets only 
colourably differing from those used by pltfs., 
A; from passing oil* tlieir goods as A for jiltfs.’ 
goods. Pltfs.’ packets contained references to 
exhibition awai‘ds gained by pltfs. for their soups. 
Defts.’ packets contained references to gold medals 
awarded to them, which were anterior in date to 
the time when they commenced to sell soup 
preparations, A were in fact awarded for other 
goods. Mr. .Justice Kekewich gave judgment for 
(lefts., but he deprived them of costs upon the 
ground that the reference to the medals on defts.’ 
packets w^as such as to lead to the inference that 
th(3y had been gained in respect of the soup 
preparations. 

Upon appeal, the court ailinned the judgment 
for (lefts., but held that, even if defts. had made a 
misleading statement on their packets about the 
medals, it was not a ground upon which they could 
be deprived of costs ; & further, that the state- 
ment on the packets as to the medals was not 
misleading. — K ino (F.) Sc Co. r. Giliard & Co., 
[1905] 2 Ch. 7 ; 74 L. J. Ch. 421 ; 92 L. T. 005 ; 
53 W. R. 598 ; 21 T. L. R. 398 ; 49 Sol. Jo. 401, 
C. A. 

4122. ,] — Where the judge at the trial 

of an action without a jury deprives a successful 
party of costs without having really exercised 
his judicial discretion at all in the matter, as, for 
instance, where there are no materials before liim 
upon which he can exercise his discretion, an appeal 
will lie to the Court of Appeal without leave. — 
Edmund v. Martell (1907), 24 T. L. R. 26 ; 62 
Sol. Jo. 10, C. A. 

4123. .] — In an action for damages for 

loss of pltfs.’ goods sliipped on defts.’ snip & 
destroyed by fire on voyage, ScRUTTON, J., at the 
trial found on the facts that defts.’ ship was un- 
seaworthy at commencement of voyage & that 


the unseaworthiness caused the loss ; & decided 
as a point of law that sect. 602 of the Merchant 
Shipping Act, which in ordinary circumstances 
would have protected defts. from liability, was 
excluded by certain exceptions in the bill of lading, 
Sc gave judgment for pltfs. Defts. appealed on 
the point of law, but not on the facts. The Court 
of Appeal reversed Scrutton, .I.’s, decision on 
the point of law Sc gave judgment for defts. with 
costs without giving any directions as to pltfs.’ 
costs of the issue of fact. On the taxation pltfs. 
claimed that the taxing master should tax their 
costs of the issue on which they had succeeded, 
Sc allow them. The taxing master refused, Sc 
on a summons to vary, Bailhaciie, .T., held that 
the taxing master was not debarred by the order 
of the Court of Appeal from taxing these costs. 
Defts. appi'aled : —Held : the taxing master had 
no jurisdiction to go behind the order Sc divide 
the costs of separate issues where no direction as 
U> the costs of such issues Ixad been given by tlie 
order of the court. — Ingram Sc Royle, Etd. r. 
Servk Rs Maritime^ du Tr^port, Ltd., [1914] 3 
K. B. 28 ; 83 L. .1. K. B. 1128 ; 110 I.. T. 907 ; 
12 Asp. M. L. C. 493, V. A. 

4124. .] — Pltf. brought an action 

against a company Sc two of its directors claiming 
comjiensation under the Companies (Consolidation) 
Act, 1908, s. 84, for loss sustained by him by 
reason, as he alleged, of his having subscribed for 
shart‘s in the company on the faith of a prospectus 
issued by llie company wliich contained certain 
unti'uc statements. The director defts. admitted 
the issue of the pro&}>ectus, but they denied the 
oilier allegalions. The jury found in favour of 
pltf. that the statements were untru(s Sc that 
pltf. sub&cribtMl for llie shares on tlie faith of 
the prospectus ; but they found further in favour 
of these defts. that tliey had reasonable ground 
to believe, Sc did believe, that the statements were 
true. The judge directed that judgment should 
bo entered for pltf. against deft, company Sc for 
deft, directors against pltf., Sc that each party 
should have the costs of those issues on which tliey 
were successful : — Held : as between pltf. Sc the 
director defts., neither of the questions found in 
favour of pltf. was a separate “ issue ” within 
the meaning of Ord. LXV., rr. 1-2 ; as between 
these parties there was only one “ issue ” in the 
action — namely, whether deft, directors had 
reasonable ground to believe, Sc did believe, that 
the statements in the prospectus w(‘re true, on 
which these defts. had succeeded — &, therefore, 
as between these parties pltf. was entitled to no 
costs, Sc these defts. were entitled to all their 
costs of the action. — Bird v. Standard Oil Co, 
OF Canada (1915), 85 L. J. K. B. 935 ; 114 L. T. 
310 ; 00 Sol. Jo. 189, C. A. 

4125. ,] — Foster v. Great Western By, 

Go,, No, 3970, a7ife, is no authority whatever 
for the proposition that a pltf., though successful 
in a small degree, may not be made to pay the costs 
of the deft. Visiting a successful deft, with costs 
is an entirely different thing, because if he be 
successful he succeeds along the whole line (Lord 
Atkinson), — Gray v, Ashburton (Lord), [1017] 
A. C. 26 ; 86 L. J. K. B. 224 ; 116 L. T. 729 ; 81 
J. P. 17 ; 15 L. G. R. 9, H. L. 

4126. .] — Campbell (Donald) & Co. 

V, PoLLAK, No. 4061, ante, 

4127. .] — London Welsh Estates, 

Ltd. V, Phillip, No. 1706, ante, 

4128. Substantially successful.p-yln 

an ordinary case in which pltf. recovers nothing 
by way of damages Sc has substantially failed, 
I should make him pay deft.’s costs (Jelf, J.). — 
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Sapwell V. Bass, [1910] 2 K, B. 486 ; 79 L. J. 

K. B. 932 ; 102 L. T. 811. 

4129. ; Mode of exercise of discretion.] 

— In exercising his discretion over costs a judge 
should be guided by the following principles. In 
the case of a wholly successful deft, the judge 
must give him his costs unless there is evidence 

(1) that deft, brought about the litigation, or 

(2) has done something connected with the institu- 
tion or the conduct of the suit calculated to 
occasion unnecessary litigation & expense, or 

(3) has done some wrongful act in the course of 
the transaction of which pltf, complains (Atkin, 

L. J.)* — Ritter v. Godfrey, [1920] 2 K. B. 47, 48 ; 
89 L. J. K. B. 467 ; 122 L. T. 390 ; 36 T. L. R. 
144, 0. A. 

4130. Plea of contributory negligence 

— Finding that neither party negligent.] — In 

an action by the infant pltf. against the deft, 
for damages for injuries sustained by her owing 
to the alleged negligent driving of a motor-car 
by the deft., the latter pleaded that there had been 
no negligence on his part, & that the ])ltf. had beem 
guilty of contributory negligence. Th(' judge held 
that there had been no negligence on the part of 
the deft., & expressed the o})inion that there had 
been no negligence by pltf. He declined, however, 
to make an order that the deft, should have the 
costs of the action. The deft, subsequently made 
an apjdication for his costs on the ground that he 
was a “ wholly successful deft.” within the mean- 
ing of the decision in liilicr v. Godfrey^ No. 4129, 
ayde, & that none of the grounds stated in that case 
as being the only grounds on which such a deft, 
could be deprived of his costs existed. For the 
pltf. it was submitt(‘d that the deft, was not a 
wholly successful deft, in that he had not been 
successful in regard to his plea of contributory 
negligence. DAiiLiNcq J., expressed the opinion 
that the deft, had wholly succeeded in the action 
on the ground that the question of contributory 
negligence was not a substantive issue in the case, 
since under the old system of i^leading it could 
have been raised under tlie general plea of not 
guilty. He, however, declined to order that the 
deft, should receive the costs of the action, in 
order that the (luestion, if necessary, might be 
considered by the Court of Appeal. — CoorKU v. 
IIOWATT (1922), 38 T. L. R. 721. 

4131. — Finding that both parties 

negligent.] — ^A collision liaving taken place between 
the pltf.’s motor car the d(dts.’ motor lorry, 
the pltf. brought an action in the county court 
against the defts., alleging that the collision A 
consequent damage to his car had been caused 
by the negligence of the defts. The defts. pleaded 
that there had been no negligence on their pait, 

alternatively that there hacl been contributory 
negligence on the part of the pltf. At the trial 
it was found that in fact both sides were to blame 
for the collision. The county court judge gave 
judgment for the defts., but directed that there 
should be no costs : — Held : the decision of the 
judge, in so far as it deprived the defts. of their 
costs of the action, was wrong, & the defts. were 
entitled to these costs, inasmuch as they had been 
wholly successful in the action, & the case did not 
come within any of the exceptional classes in which 
the judge in the exercise of his discretion can 
deprive a successful deft, of costs. — Jackson v, 
Anglo-American Oil Co., Ltd., [1623] 2 K. B. 
601 ; 92 L. J. K. B. 1000 ; 129 L. T. 792 ; 67 
Sol. Jo. 640, D. C. 

4182. One issue not tried out — ^No 

oi^er ^ to costs.] — In an action brought for con- 
tribution against the executor of W. under a deed 


of guarantee, signed by an attorney on behalf of 
W., the defences were set up — ^first, that the deed 
was signed by the attorney under a power of 
attorney which did not authorise that deed ; 
secondly, that the deed was entered into on a 
condition which was not fulfilled ; & thirdly, 

that the signature of the deed was obtained by 
misrepresentations to the attorney ; the deft, 
counterclaimed for rescission of the deed. After 
hearing a gi'eat part of the pltf.’s evidence on the 
whole case, the judge trying the case decided to 
deal with the first defence separately, &, after 
hearing arguments in respect of it, decided in 
favour of the deft, on that defence : — Held : that he 
was entitled, in the exercise of his judicial dis- 
cretion, to exclude from the costs of the action 
given to tlie deft, the (!osts of the issues not tried 
out & to make no order witli regard to those costs. 
— Browne v, Lewis (1917), 86 L. J. K. B. 326 ; 
115 L. T. 911, 0, A. 

4133. Successful on claim but un- 

successful on counterclaim — Half costs.] — The 

judge, at the trial of an action in which there was 
a claim counterclaim, thinking both parties in 
the wrong, dismissed the action without costs, & 
also dismissed the counterclaim with costs, but 
ordered that if the costs of the counterclaim should 
not amount to half the whole costs of the action 
the deft, should pay the difference to the pltf. : — 
Held : the order as to costs was irregular, inasmuch 
as, after dismissing the action without costs, it 
imposed part of the costs of the action upon the 
deft, by way of penalty ; but in substance the 
order was within the discretion of the judge, as 
it amounted to dismissing the claim & counter- 
claim & directing the deft, to pay half the whole 
costs of t]je action. — WiLLMOTT v. Barber (1881), 
17 Ch. D. 772 ; 45 T.. T. 229, 0. A. 

4134. Trial protracted by defendant.] 

— In this case judgrrient was given for deft., but, 
as considerable portions of the four days which the 
case occupied were taken up by objections on 
which deft, failed, the judge directed the taxing 
master only to give the costs appropriate to an 
action lasting two days. — Forbes v. Samuel, 
[1913] 3 K. B. 706; 82 L. J. K. B. 1135; 109 
J.. T. 599 ; 29 T. L. R. 514. 

4135. Defendant successful to 

large extent.] — In an award stated in the form of 
a special case defts. had succeeded to a large 
extent, but they liad failed on some heads of the 
award & several of their unsuccessful contentions 
had occuj)ied a substantial measure of time. It 
was directed that their costs shoiild be taxed & 
that they should reedve two-thirds only of the 
total costs allowed. — Kensington Electric 
Lighting Co. v. Notting Hill Electric Lighting 
Co. (1918), 118 L. T. 532. 

4136. .] — The secretary of a col- 

lege falsely & fraudulently represented to pltf. 
that he was in a position to undertake that if 
pltf. would give a donation of £3,000 to the college 
pltf. would receive a knighthood. Pltf. was 
thereby induced to make the donation to the col- 
lege, & he believed that the secretary was acting 
for & had the authority of the college in giving the 
undertaking. Pltf. did not receive the knighthood, 
& he brought an action against the college & against 
the secretary to recover the £3,000. The jury 
found {inter alia) that the secretary was held out 
by the college os authorised by them to give the 
undertaking & that he was so authorised ; — Held : 
there was no sufficient evidence either of holding 
out or of actual authority, the contract was against 
public policy Sc therefore illegal, & as the contract 
had in it an element of moral turpitude & pltf. 
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& the secretai’y were in pari delicto^ pltf. could not 
roly upon the fraud of the secretary & recover 
damages against him or recover the money from 
the college as money had & received to the use of 
pltf., & the action failed against both defts. 

I must give judgment for defts. ; but as regards 
Harrison [the secretary], he has increased the costs 
of the litigation by denying the fraud, having a 
long cross-examination administered to pltf., & 
has not gone into the witness-box or called any 
witnesses to meet it. He has acted oppressively, 
& I make an order depriving him of his costs 
(Lush, J.). — Parkinson v. College of Ambu- 
I.ANCE, Ltd. & Harrison, [1925] 2 K. B. 1 ; 93 
L. J. K. B. 100(5; 133 L. T. 135; 40 T. L. 11. 
880 ; 09 Sol. Jo. 107. 

4137. Defendant increasing costs of 

litigation.] — Parkinson v. College op Ambu- 
lance, Ltd. & Harrison, No. 4130, anie. 

4138. Defendant bringing litigation on 

himself.] — Whenever a deft, by his misstatements 
made under circumstances which impose an 
obligation upon him to be truthful, brings litiga- 
tion on himself & renders an action against him 
reasonable, there is good cause* ” to deprive 
him of costs. — Sutcliffe v. Smith (1880), 2 
T. L. R. 881, C. A. 

4139. .] — Pltfs. bought a steamer 

from the first defts. through the second defts., 
who were brokers, there being a term in the con- 
tract that pltfs. were to take the risk of the ship’s 
being requisitioned. J^he steamer was at the tiriie 
under requisition by the Admiralty, but had been 
tempoi-arily released for one voyage only, & these 
facts had been disclosed on the telephone to pltfs. 
by the brokers, but pltfs. did not appreciate tlie 
true position. In an action for damages against 
the first defts. for breach of a contract to sell a 
free ship or for breach of a collateral written 
warranty by the brokers that the ship was free, 
& against the brokers for breach of warranty of 
authority or for breach of duty : — Held : (1) the 
above-mentioned term of the contract did not 
imply that the ship was a free ship, & (2) the 
brokers gave pltfs. the information required, <& 
there was no collateral written wari*anty, & there- 
fore the action failed against both defts. 

Then it was alleged that Crosby, Ker & Co. [the 
brokers] had failed in their duty to pltfs., & the 
claim against them was based alternatively on 
that ground. A broker is in the lirst place the 
agent of the person who employs him, but when he 
comes in contact with anotlu'r party he is under 
a duty to deal fairly & frankly with him. Here 
Crosby, Ker & Co. might have saved themselves 
& every one else much trouble if they had worded 
their letters & telegrams in clearer terms, but 
on the whole 1 find as a fact that they gave pltfs. 
the information required. The result is that the 
action fails against both defts., but having regard 
to the circumstances there will be no order for 
pltfs. to pay the costs of Crosby, Ker & Co. 
(Bailhache, j.). — Brys & Gylson, Ltd. v. 
Imperial Steamship Co., Ltd. & Crosby, Ker & 
Co. (1918), 34 T. L. R. 300 ; affd., p. 636, C. A. 

4140. Failure to give correct 

Information to plaintiff.] — At a sale of lands by 
public auction in lots the particulars stated that 
the tenancy of lot 3 would expire at Michaelmas, 
1919, when vacant possession might be had. The 
fifth condition of sale provided that if the pur- 
chaser should insist on any objection or requisition 
as to the title, which the vendor should “ be 
unable or on the ground of expense unwilling to 


remove or comply with,” the vendor might by 
notice in writing at any time & notwithstanding 
any negotiations or pending litigation rescind the 
sale. 

Lot 3 was held on a yeaiiy tenancy determinable 
only by a year’s notice on either side expiring at 
Michaelmas in any year. The result of interviews 
which the vendor had some months previously 
to the sale with the executor's of the deceased 
tenant & with their sub-tenant, was that the 
vendor, although no formal notice to quit was 
given on either side, had substantial grounds for 
believing that their tenancies would determine at 
Michaelmas, 1919. Pltf. purchased lot 3 at the 
sale, & then the question arose as to vacant pos- 
session being given of that lot, & eventually the 
executors declined to give up possession on the 
ground that no notice to quit had been given & 
their sub-tenant claimed to remain in possession 
until Michaelmas, 1921. On pltf. suing the 
vendor for specific performance with compensa- 
tion the vendor gave notice to rescind the con- 
tract under the 5th condition of sale : — Held : 
under the circumstances the vendor was not 
gmilty (^>f such recklessnc'ss in stating the termina- 
tion of the tenancy & the giving of vacant pos- 
session of lot 3 as disentitled him to exercise the 
power of rescission reserved to him by the 5th 
condition of sale, A consequently the notice to 
rescind was valid. 

As regards costs. Deft., in his defence, pleaded 
the notice to rescind A offered to return the 
deposit A to pay the costs of tlie action down to 
the dat<' of the delivery of the defence. Notwith- 
standing the non-acceptance by pltf. of this offer 
A his failure to succeed in the action, 1 have come 
to the conclusion that in the circumstances pltf. 
should not be ordered to pay any costs to deft. 
One of my reasons for exercising my discretion in 
this manner is that when two days after the sale, 
A before pltf. had attempted to deal with lot 3, 
he expressly asked to be informed of the exact 
position as to vacant possession being given to 
him on Sept. 29, 1919, he was definitely informed 
by deft.’s solicitors that there was no question 
as to the land being vacant on Sept. 29. No 
inquiry was made by deft, or by his soliciLjrs 
of the executors before returning this answer. 
Pltf. was encouraged by this answer to enter into 
arrangements for the re-sale of the property, 
which I think I am justified in assuming he 
would not have done had he known the true 
facts, A was thus practically compelled to fight 
the matter out. The action will be dismissed with- 
out costs (P. O. Lawrence, J.). — Merrett v. 
Schuster, [1920] 2 Ch. 240 ; 89 L. J. Ch. 399 ; 
123 L. T. 406. 

4141. .] — An action claiming 

damages for breach of contract for the sale of a 
house was dismissed, but defts., house agents, 
were refused their costs on the ground that their 
method of business had misled pltf. into bringing 
the action. — Marks v. Board (1930), 46 T. L. R. 
424 ; 74 Sol. .lo. 354. 

4142. Defendant setting up stamp 

objection.] — Deft, in the present case takes the 
course of insisting on a stamp objection, so that 
pltfs. are compeUed to sue on the slip or covering 
note. ... It is contended that this document is 
a contract to issue a policy of sea insurance A is 
enforceable as such ; but, for the reasons which 
I have given, I have come to the conclusion that 
it is a contract of sea insurance, which by the terms 
of the statute is not enforceable. It is only binding 
in honour. The result is that my judgment must 
be in favour of deft., but as the objection which 
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has been raised is one entirely without merits, 
the judgment will be without costs (Mathew, J.). 
—Home Marine Insurance Co., Ltd. v. Smith, 
[1898] 1 Q. B. 829 ; 67 L. J. Q. B. 664 ; 78 L. T. 
465 ; 14 T. L. R. 366 ; 3 Com. Cas. 172 ; 8 Asp. 
M. L. C. 386 ; on appeal^ [1898] 2 Q. B, 361, C. A. 

4143. *1 — With regard to the 

costs, there is a general view amongst under- 
writers against the setting up of a stamp objection 
in insurance cases, & I think that the court may 
properly adopt the same standard as has been 
adopted in practice by underwriters. . . . In these 
circumstances 1 have come to the conclusion that 
I ought not to order pltfs. to pay deft.’s costs of 
the action (Hamilton, .1.). — Genforsikrings 
Art. (Skandinavia Reinsurance Co. of Copen- 
iiACJEN) r. Da Costa, [1911] 1 K. R. 137 ; 80 L. .7. 
K. B. 236 ; 103 L. T. 767 ; 27 T. L. R. 43 ; 11 
Asp. M. L. C. 548 ; 1 6 Com. t^as. 1 . 

4144. Action for return of insurance 

premiums — Court dissatisfied with defendant’s 
conduct.] — Pltf. sued deft, insurance company A 
one J. L., a superintendent of the said company, 
A one W. B. 7^'.., an agent of the said company, 
for the return of certain iireiniums on five insur- 
ance policies alleged to have been obtained from 
lier by th<* fraudulent misrepresentations of defts. 
The jury found that the premiums were paid upon 
an assurance that thereby “ everything would be 
all right.” The iiolicies were void for lack of 
insurable interest under 14 (leo. 3, c. 48, & pltf. 
had no bond fide exjiectation that she would incur 
expenses in connection with the death or funeral 
of the assured within the Assurance (companies 
Act, 1909 (9 Edw. 7, c. 49), s. 36 : — Held : (‘ven if 
the premiums had been obtained by fraudulent 
misrepresentation, they were not recoverable. 

In the result, therefore, I find for defts. on the 
ground that the policy is prohibited by statute, & 
I do not think the court ought to enforce a claim 
for money paid under it, even if obtained by fraud. 
But as I am not at all satisfied with the conduct 
of defts. who had the premiums, I give judgment 

^Vlthout costs (SCRUITON, .7.). HUCrHES V. Liver- 

pooj. Victoria J^egal Friendly Soch.ty (1915), 
114 L. T. 45 ; 31 T. L. R. 635 ; revsd. on grounds 
not affecting this point, [1916] 2 K. B. 482, (L A. 

4146. Infringement of copyright of 

immoral novel — Film containing indecent inci- 
dents.] — Pltf. brought this action for the alleged 
infringement of her copyright in a novel by the 
sale A exhibition of burlesqu(* cinematograph films, 
substantial parts of which were alleged to be 
reproductions of her novel. Pltf. claimed an 
injunction, damages, or altematively an account 
of profits, A the delivery uii of all infringing 
films; — Held: (1) the films did not constitute 
any infringement of pltf.’s copyright in the novel ; 
(2) pltf.’s novel, being of a liighly immoral 
tendency, was in any case disentitled to the 
protection of the court, A on this ground also the 
action failed ; (3) the films themselves contained 
incidents of an indecently offensive character such 
as would have equally disentitled them to the 
protection of the court, A inasmuch as pltf. in her 
action as framed was adopting A claiming the 
benefit derived from the films, on this ground also 
the action failed. 

Under ordinary circumstances the action is one 
which would be dismissed with costs, but this is 
a case in which, as it appears to me, the court owes 
it to its own self-respect to render no assistance 
whatever to either of the parties in respect of the 
subject of their litigation, A therefore I feel it my 
duty while dismissing the action to leave both 
parties to boar their own costs (Younger, J.). — 

28 * 


Glyn V. Western Feature Film Co., [1916] 
1 Oh. 261 ; 86 L. J. Ch. 261 ; 114 L. T. 354 ; 32 
T. L. R. 235 ; 60 Sol. Jo. 293. 

4146. Defendant making unfounded 

allegations of fraud.] — This was a bill for specific 

)erformance of agreements for the purchase of 
and. Deft, filed a cross- bill for the delivery up of 
the agreements for cancellation, alleging that 
they had been obtained by fraud A misrepresenta- 
tion. The bill was dismissed with costs, except so 
much as were occasioned by deft.’s suggestions 
of fraud A misrepresentation which were altogether 
disproved, A these costs were ordered to be paid 
by deft. With respect to the cross-bill, the 
agreements were directed to be delivered up to bo 
cancelled, but that decree was made without costs 
because of the disproved allegations of fraud A 
misrepresentation. — Wriiuit r. Howard (1823), 
1 Sim. A St. 190 ; 1 L. J . O. S. Ch. 94 ; 67 R. R. 76. 

4147. Action to restrain defendants 

selling substance intended to deceive public — 
Plaintiffs selling similar substance.] — A bill was 
filed by the manufacturers of a substance used 
instead of hops for brewing beer to restrain defts. 
from making A selling a substance intended for the 
same jjurposc. As to some of the grounds for 
relief pltfs. had failed, A as to others they were 
held to be too late in their apx>licat ions A the bill 
was therefore dihn\issed ; but ; — Held : as the 
substances made by both pltfs. A defts were 
intended to be used to deceive the public, no 
costs would be given to defts.— Estcoukt v. 
Kstcourt Hop Essence Co. (1875), 10 Ch. App. 
276 ; 44 L. J. Ch. 223 ; 32 J.. T. 80 ; 23 W. R. 
313, L. (\ A L. JJ. 

41 4 S. Discretion to award costs must be 

exercised. I — In an action by a landlord against a 
tenant for umt, deft, brought a eoimterclaini 
against i)ltf. A third paidies for illegai distress. 
The judge, before whom the case was tued without 
a jury, ga\e judgment for pltf. on the claim A 
the counterclaim, but for deft, against the third 
parties for £2 5cV. “ with such costs as deft, would 
be entitled to by law/’ : — Held : as the case had been 
tried without a jury, the costs were by Ord. LXV., 
r. 1, in the discretion of the judge. A, there having 
been no exercise of such discretion in favour of 
deft, as against the third jiailies, deft, was not 
” entitled by law ” to costs.— J^EWiN v. Trimming, 
Trimming v. J^ewin A (4iadwick A Sons (1888), 
21 Q. B. D. 230 ; .59 L. T. 511 ; 37 AV. B. 16, D. C. 

4149. Defendant whose interest has ceased.] 

— A deft, whoso interest has ceased pending the 
suit cannot obtain payment of costs. — Wymer 
r. Dodds (1879), 11 Ch. D. 436 ; 48 L. J. t4i. 568 ; 
40 L. T. 420 ; 27 W. R. 675. 

4150. Counterclaim by one of two defen- 

dants — Against plaintiff A other defendant — 
Counterclaim failing against plaintiff A succeeding 
against defendant.] — If one of defts. sets up a 
counterclaim against pltf. together with tlie other 
deft. A fails against pltf., he is entitled to recover 
from the deft, against whom he succeeds the costs 
which he has to iiay pltf. — The 8vein Jarl (1923), 
129 L. T. 255 ; 16 Asp. M. L. C. 159. 

4151. Alleged right of way — Action for 

trespass against individuals — District council de- 
fending action but neither claiming nor denying 
right of way.] — Pltf. claimed a declaration of 
title A an injunction to restrain certain persons 
from trespassing on his lands, A they pleaded 
a public right of footway over his lands. The 
district council then passed a resolution under 
sect. 3 of the Local Government Act, 1894, to 
defend the action. Thereupon pltf. added them 
as co-defts., A by his amended statement of claim 
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alleged that they threatened & intended to 
exercise the alleged right of way. The district 
council, with the view of avoiding liability for the 
costs of the action, by their defence denied that 
they threatened or intended to exercise the right 
of way & pleaded that they neither asserted nor 
denied the existence of the right of way : — Held : 
this defence did not infringe any rule of plea<iing 
& was not embarrassing, & the liability (if any) of 
the district council for costs would be determined 
at the trial of the action. — Thornhill ik Weeks 
(No. 2), [1913] 2 Ch. 404 ; 82 L. J. Ch. 486 ; 109 
L. T. 146 ; 11 L, O. H. 1182, C. A. 

4152. .] — An action was 

brought by certain landowners against private 
individuals for removing obstructions to an alleged 
public right of way. The district council having 
passed & acted on a resolution to defend the 
action under the Ix)cal Government Act, 1894, 
s. 20, were themselves made defts., A a declai*ation 
that there vas no public right of way was asked 
against them. On an application by the district 
council to be struck out as defts., pltfs. were allowed 
to amend by alleging that the district council 
threatened & intended to use the alleged public 
right of way by their servants or agents. The 
district council then put in a defence stating that 
they neither claimed nor denied that the x^ublic 
right of way claimed by their co-defts. in fact 
existed, &. they denied any threat or intention to 
use it by their servants or agents, but, though 
really innocent of any such threat or intention, 
tliey in fact conducted the whole defence on the 
main issue, namely, the existence of the public 
right of way, up to the trial, & failed to establish 
it : — Held : pltfs. were entitled to a declaration 
with costs against all defts., including the district 
council. — Thoiinhilt. v. Weeks (No. 3), (191.5] 
1 (li. 106 ; 84 L. J. ( h. 282 ; 111 L. T. 1007 ; 78 
J. r. 154 ; 12 L. G. K. 597. 


Sub-sect. 2.— Disclaiming Defendants. 

4153. Right to costs.] — If a disclaiming deft, 
bliows that he never had & never claimed any 
interest, or having an interest, that he had dis- 
claimed or offered to disclaim before the institution 
of the suit, he is entitled to his costs. But if, 
having an interest, he neither disclaims nor ofl’ei*s 
to disclaim till he puts in his disclaimer, he is not 
entitled. These rules prevail, though the pltf. 
never applied to the deft, to disclaim prior to the 
institution of the suit. 

In a foreclosure suit by second mortgagee, 
a subsequent judgment creditor, by his answer, 
disclaimed aU interest, & stated that he had never 
been applied to by pltf. to disclaim, previously to 
the filing of the bill ; but he did not add that, if 
he had been so apidied to, he would have dis- 
claimed, or that he had never claimed an interest : 
— Held : he was not entitled to his costs from pltf. 

Where, in consequence of a replication being 
filed, a disclaiming deft, is compelled to go into 
evidence in support of his answer, pltf. must pay 
his costs, but not otherwise. — Ford v. C^iiestbr- 
FiELD (Earl) (1853), 16 Beav. 516 ; 22 L. J. Ch. 
630 ; 20 L. T. O. 8. 288 ; 1 W. R. 217 ; 61 E. R. 
878 ; suhsequeni procecdwgs (1866), 21 Beav. 426. 

4154 . .] — ^li'oreclosure bill against mortgagor 

& second mortgagee. After bill filed the second 
mortgagee stated tliat he had been paid off & 
offered to disclaim at pltf.’s cost. This was 


refused, & the second mortgagee filed a disclaimer ; 
— Held: he was entitled to his costs. — Day r. 
Gudoen (1876), 2 Ch. D. 209 ; 46 L. J. Ch. 263 ; 
24 W. R. 426. 

4155. .] — Deft, to a foreclosure action, who 

was originally properly made a party, is entitled 
to his costs incurred subsequently to his making a 
proper offer to disclaim. 

After the commencement of a foreclosure action 
the solicitors of defts. (who were second mort- 
gagees) wrote to pltf.’s solicitors offering to consent 
to the dismissal of the action without costs, & 
to hand over a release at pltf.’s expense. Pltf. 
brought the action to a trial, insisting that he was 
entitled to delivery up by defts. of some deeds 
which affected only the title to the equity of 
redemption : — Held : the letter contained a proper 
offer to disclaim ; defts. were entitled to their 
costs subsequent to its date ; & pltf. was not 
entitled to the deeds which he claimed. — Greene 
V, Foster (1882), 22 Ch. D. 566 ; 52 L. J. Ch. 
470 ; 48 L. T. 411 ; 31 W. R. 285. 


Sub-sect. 3. — I’ayment into Court. 

See, generally. Part XXVII., ante. 

4156. Plaintiff taking out money in satisfaction.] 

— Ord. XXX. applies only to an action which is 
strictly brought to recover a debt or damages. 

If an account is claimed the order does not apply, 
&, even if pltf. accepts in satisfaction of his whole 
cause of action a sum paid into court by the deft., 
the court has a discretion as to the costs. 

The trustees, by their statement of defence, 
delivered June 10, 1882, denied the charges brought 
against them by the pltf. & paid money into court 
in respect of the other claims. 

On Nov. 23, 1882, tlie pltf. not having delivered 
a reply, her solicitors gave notice in writing to the 
defts.’ solicitor that the pltf. accei)ted the two 
sums paid into court “ in satisfaction of her entire 
cause of action.” 

On Nov. 29 the defts. took out a summons, 
asking tliat all further i)roceeding8 in the action 
might be stayed, & that the pltf. might be ordered 
to pay to the defts. respectively their costs of the 
action. 

1 think that the comt; has in the present case 
a discretion as to the costs. 

Then the question is, how ought I to exercise 
this discretion ? I tliink the pltf. ought to have 
her costs down to June 10 that the defts. ought 
to have their costs since that date. The pltf. 
has accepted the money paid into court in satis- 
faction of all her demands. 8he herself has stopped 
the action by taking the money in satwfaction of 
more than that for which the defts. paid it in. I 
see no reason why she should not have accepted it 
in June. But I shall give no costs of tliis applica- 
tion, because the defts. asked too much (Fry, J .). — 
NiCHOLfl V. Evens (1883), 22 Oh. D. 611 ; 62 L. J. 
Ch. 383 ; 48 D. T. 66 ; 31 W. R. 412. 

4157. Plaintiff recovering less than sum paid In.] 
— If in an action for unliquidated damages the deft., 
whUe denying liability, pays money into court as 
sufficient to satisfy the pltf.’s claim, & the pltf. 
proceeds with the action & obtains judgment for a 
sum less than the amoimt paid in, he is entitled 
to the costs of the action up to the time of payment 
in. — ^Powell r. Vickers, Sons & Maxim, Ltd., 
[1907] 1 K. B. 71 ; 76 L. J. K. B. 122 ; 96 L. T. 
774 ; 23 T. L. R. 78 ; 61 Bol. Jo. 66, C. A. 

4158 . Ord. XXII., r. 2, of the Rules of 

the Supreme Court provides that payment into 
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court shall .be signified in the defence, So that the 
claim or cause of action in satisfaction of which 
the payment is made shall be specified therein. 

In an action constituted under Ord. XVI., r. 1, 
brought by a number of pltfs. severally claiming 
relief in respect of the same transaction, the defts. 
paid a lump sum into court, saying in their defence 
that the amount paid into court was sufficient to 
satisfy the pltfs.* claims, but without further 
specifying the claims or causes of action in satis- 
faction of which the payment was made : — Held : 
the payment into court was a good payment, So 
if the pltfs. were embarrassed by it their proper 
course was to apply by summons for particular's 
of the payment. 

I have come to the conclusion that the better 
view is that the payment made in this action was 
a good payment into court. It was open to the 
pltfs. if they were embarrassed by it to apply for 
particulars ; but they did not do this. It is true 
that they took objection to the form of the plead- 
ing before the official referee So complained that 
particulars ought to have been So had not been 
given ; but that is not the way in which to raise 
the point. They ought to have applied to have 
the sum apportioned before proceeding with the 
reference. We cannot interfere at this stage. 
The jrayment into court was a good payment ; 
it was more than enough to cover the whole 
amount recovered by the i)ltfs. ; So the official 
referee was quite justified in treating it as a good 
payment, & in making the order as to costs upon 
that basis [costs to deft, from So after payment 
into court] (Philumoiie, J.).— Bennino v, Ii^ord 
Gas Co., [1907] 2 K. B. 290 ; 70 L. J. K. B. 081 ; 
97 L. T. 102 ; 23 T. L. H. 485, D. C. 

4169, .]— By Ord. XXII., r. 0, “ A pltf. who 

does not accept money paid into court with a 
denial of liability but proceeds to trial So does not 
recover more than the sum paid into court shall 
not be allowed his costs of the issues as to liability 
unless the judge is satisfied that there were reason- 
able grounds for not accepting the sum paid in.” 

In an action to recover damages for personal 
injuries arising from the negligence of the defts., 
they denied the negligence So paid a sum of money 
into court with a denial of liability. The pltf. 
did not accept the money paid into court in satis- 
faction of his claim, So the action went on to trial 
So resulted in a verdict for a less amount. The 
judge directed judgment to be entered for the 
defts., So the judgment ordered “ that the defts. 
do recover against the pltf. their costs of this 
action subsequent to the payment into couii) to 
be taxed ” ; — Held : that, althougli the rule gave 
the judge power to deprive the pltf. of his costs 
of the issue as to liability, it gave him no power to 
make the pltf. pay the defts.’ costs of an issue on 
which the pltf. had succeeded, & that the judgment 
must be amended by the addition of the words 
“ other than the costs attributable to the issue of 
liability.” — Davies v. Edinburgh Life Assur- 
ance Co., [1910] 2 K. B. 862 ; 86 L. J. K. B. 1062 ; 
115 L. T. 369 ; 60 Sol. Jo. 680, C. A. 

4160. .] — Three persons, a husband So his 

wife So daughter, brought one action against the 
owner of a motor van for the negligence of his 
servant in causing a collision between the van So 
a motor cycle having a side car attached thereto, 
which the male pltf. was driving So in which the 
other pltfs. were riding, whereby the wife So 
daughter were injured, the wife severely So the 
child slightly. So the vehicle was damaged. The 
deft, denied negligence, alleged contributory 
negligence on the part of the male pltf., So pleaded 
alternatively that without admitting liability he 


brought a sum of money into court & said that 
it was enough to satisfy the pltfs.’ claims. The 
jury found that the deft, was negligent So that the 
male pltf. was guilty of contributory negligence. 

So they assessed the damages at £16 for the wife 
So £6 for the child. The judge at the trial, although 
dissatisfied with the verdict of £15 as being 
inadequate, entered judgment for the wife for 
£15 So for the child for £6, with costs in each case 
up to the date of the payment into court. 

The Court of Appeal set aside the verdict for 
£15 &, assessing the wife’s damages with the 
consent of the parties, gave judgment for the wife 
for £60 So gave both the wife So the child their full 
costs of the action on the ground that there had 
been no valid payment into court. — Smith v. 
Schilling, [1928] 1 K. B. 429 ; 97 L. J. K. B. 
276 ; 138 L. T. 475 ; 44 T. L. R. 109, C. A. 

4161. .]— By r. 6 of Ord. XXII. of the Rules 

of the Supreme Court, ” A pltf. who does not 
accept money paid into court with a denial of 
liability but proceeds to trial So does not recover 
more than the sum paid into court shall not be 
allowed his costs of the issues as to liability unless 
the judge is satisfied that there were reasonable 
grounds for not accepting the sum paid in ” : — 
Held : that the words, ” costs of the issue as to 
liability,” are confined to the costs of the issues 
as to liability after the time of payment into court. 
Such a pltf. would normally be entitled to the 
costs (including the costs of the issues as to lia- 
bility) up to the time of the payment into court. — 
Yale i;. Longford Wire Co., Ltd. (1930), 142 
L. T. 483 ; 46 T. L. R. 212 ; 74 Sol. Jo. 164. 

4162. Plaintiff recovering sum equal to that 
paid in.] — ^Although the defts. had paid into court 
a sum equal to the damages recovered in the action, 
the pltfs. were in the circumstances entitled to 
costs. — Performing Right Society, Ltd. r. 
CiRYL Theatrical Syndicate, Ltd. (No. 2), 
[1923] 2 K. B. 146 ; 39 T. L. R. 143 ; revsd. with- 
out affecting this point, [1924] 1 K. B. 1, C. A. 

4163. Several plaintiffs — One taking out money 
in satisfaction — One recovering more than sum 
paid in — Others recovering less.] — In this case 
there were five pltfs. suing in respect of the same 
motor accident. The deft, has paid money into 
court, admitting liability but disputing the 
amount claimed for damages. One pltf. has 
accepted the money paid into court in respect of 
his claim. The other pltfs. have refused to accept 
the amoimt paid in. Three of the pltfs. have been 
awarded less than the amount paid in ; one pltf. 
has been awarded an amount which is more than 
the amount paid into court in respect of his claim — 
an amount which, if he were suing alone, would 
entitle him to costs. The joinder of the claims 
of these five pltfs. in one action is justified by 
Ord. XVI., r. 1, as amended in 1896. The pay- 
ment into court of the lump sum to meet all the 
claims appears to be regular. The question is — 
To what costs is the pltf. who h^ succeeded 
entitled ? The action was tried with a jury. So 
therefore, \mder Ord. LXV,, r. 1, the costs ” follow 
the event,” unless for “ good cause I “ otherwise 
order.” Up to the time of the payment into court 
all the pltfs. are entitled to their costs. One pltf. 
has accepted the amount so paid in, So he may 
therefore be disregarded as to the subsequent 
costs. This leaves four pltfs. to be dealt with. 
The ” event ” is that one pltf. has succeeded So 
three have failed. The successful pltf. is entitled 
to judgment. The deft, is entitled to judgment 
against the three pltfs. who failed. One must 
assume, in the absence of evidence to the contrary, 
that all these four pltfs. are solvent. So that no 
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special arrangement was made between them as to 
their liability to their solicitor for costs. On this 
assumption, although each of the four pltfs. may 
be liable to the solicitor for the whole or the costs 
common to all of them, still, as between them- 
selves, each is liable to contribute one-fourth. 
From this it follows that ultimately each of the 
pltfs. is only liable to pay one-fourth of the common 
costs, & that, therefore, as costs are given as an 
indemnity only, one-fourth is all that the deft, 
should be called upon to pay to one pltf. To 
order the deft, to pay to the successful pltf. more 
than that one-fourth would be to order him to 
pay an amount in relief of the amount that the 
unsuccessful pltfs. ought to pay (Tx)RD Darling). 
—Keen v, Towler (1924), 41 T. L. K. 86, 87. 

As to the effect of payment into court by one of 
several co-defendants.]— i8ce Nos. 1710-1712, ante. 


Sub-sect. 4. — Offers op Settlement. 

4164. Sufficiency of offer — Letter from defen- 
dant’s solicitor — Intimating intention to advise 
defendant to settle — Possibility of defendant reject- 
ing advice.] — The solicitors of a deft, wrote to the 
pltf.’s solicitors that they were prepared to advise 
the deft, to settle on certain terms : — Held : this 
was not such an offer as would free the deft, from 
liability to the subsequent costs of the action, 
inasmuch as he might have refused to follow the 
advice of his solicitors. — T rotter v, Maclean 
( 1879), 13 Ch. D. 574 ; sub nom, Trotter v, 
Maclean, Trotter v, Vaughan, Trotter v, 
h"LETCHER, 49 L. J. Ch. 256 ; 42 L. T. 118 ; 28 
W. 11. 244. 

4166. .] — After the letter 

of the defts. of March 5 offering the undertaking, 
each paity paying their own costs, I consider 
that the pltfs. acted oppressively in peremptorily 
declining the offer without saying anything more. 

1 order the defts. to pay the pltfs. their costs of the 
action up to that date, & the pltfs. to pay the 
defts.’ costs after that date. The solicitors of the 
defts. by their letter of Jan. 25, 1902, did not under- 
take not to use the words complained of, but 
only to advise their clients to alter them. Had 
that offer been more explicit I should have ordered 
the pltfs. to pay all the costs (Buckley, J.). 

Counsel applied for leave to appeal on the 
question of costs, upon the ground that it had 
hitherto been the rule that a pltf. need not accept 
an offer unless the deft, offered to pay his costs. 
Leave was refused. — W right & Green v. Ransom, 
Julius & Co. (1902), 47 Sol. Jo. 92. 

4166. Action for infringement — Offer not 

to infringe again.] — pltf. whose copyright is 
infringed has a right to an order of the court 
restraining the infringement, & is not prevented 
from exercising his rights by an offer of the in- 
fringer before action that he will promise not to 
do it again & will pay such damages as may 
be a^eed upon. If such an offer is repeated after 
writ issued, with the addition of an offer to submit 
to an order & pay costs to date, the pltfs. may 
be deprived of any subsequent costs. — S avory 
(E. W.), Ltd. v. World of Golf, Ltd., [1914] 

2 Ch. 566 ; 83 L. J. Ch. 824 ; 111 L. T. 269 ; 68 
Sol. Jo. 707. 

& give all relief claimed.} 

In an action to restrain the infringement of a 
patent a deft., on being served with the writ, offered 
to imdertake not to Infringe, to give the other 


relief claimed by the writ, So to pay the pltf.’s 
costs. Notwithstanding this offer the pltf. 
delivered a statement of claim & particulars of 
breaches. The deft, then delivered a defence ; 
& the pltf. moved for judgment in the terms of the 
statement of claim : — Held : pltf. ought to have 
accepted the undertaking offered ; &, on the 

deft.’s giving the undertaking, the court declined 
to grant an injunction, giving to the pltf. costs 
down to the date of the offer So the costs of the 
day’s appearance, & to the deft, the other costs 
subsequent to the offer. — Jenkins v. Hope, [1896] 
1 Ch. 278 ; 65 L. J. Ch. 249 ; 73 L. T. 706 ; 44 
W. R. 358. 

4168. Offer of relief claimed — Coupled with 

denial of right.] — ^An offer made after litigation 
has commenced, if it is to have the effect of 
avoiding the payment of costs by an unsuccessful 
party, must amount in substance to an offer of 
everything which the court eventually hold the 
successful party entitled to. 

By a letter of Dec. 14, 1886, the defts. offered to 
deal with the pltfs. on the footing of the tliree 
agreements, but would not admit that they had 
been extended or varied by any subsequent agree- 
ment, or that the pltfs. had, at the date of the 
defts.’ entry, any interest entitling them to com- 
pensation. They also offered to concur in haying 
the question of compensation tried before a jury 
or by arbitration upon that footing. So to consent 
to a stay of proceedings on certain terms. This 
offer was not accepted. 

The rule which I have always adopted, & intend 
to adopt until corrected by a higher authority, 
is, that an offer made after litigation commenced 
must, if it is to liave any effect to avoid costs by 
an unsuccessful party, amount in substance to an 
offer of everything which the court eventually hold 
the successful party entitled to. This letter of 
Dec. 14, 1886, which has been read on the question 
of costs, does not contain such an offer. I am 
far from saying that it was not a very fair offer. 
It is quite possible the pltfs. would have done 
well to accept it, but I have nothing to do with 
tliat. They thought it right to bring the action 
to trial, & to ask the court for a declaration such as 
they have asked So obtained. That being so, 
they have just got that which the railway company 
said they were not entitled to, the railway company 
insisting in that letter that there was no interest 
entitling them to compensation. I think, there- 
fore, the offer does not fulfil the terms which I 
have always held an offer must fulfil, if it is to be 
used with effect. Therefore I think the railway 
company having failed, must also pay the costs 
(Kekewich, j.). — Birmingham So District Land 
Co., Ltd. v. London & North Western Ry. Co. 
(1887), 57 L. T. 185, 187. 

4169. Offer of all that successful party 

ultimately found entitled to.] — ^A deft, having, 
pendente Hiet offered to pay all that was ultimately 
found due from him, the pltf. was ordered to pay 
all the subsequent costs of suit. — Remnant v. 
Hood (1859), 27 Beav. 74 ; 64 E. R. 29. 

4170. & costs occasioned by defence.] 

— One of the defts. to an action for the recovery 
of land was allowed to withdraw his defence, after 
the action had been in the paper for trial but had 
been postponed till another action relating to the 
same property should be ready for trial, upon the 
terms of giving the pltfs. all the relief to which 
they could be entitled at the trial, So paying the 
costs occasioned by the defence, So the costs of a 
summons for leave to withdraw. 

So, the deft, having offered in chambers what the 
court considered proper terms, the pltfs. were 
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ordered to pay the costs of an adjournment of the 
summons into court. — Real & Personal Advance 
Oo. V. McCarthy (1880), 14 Oh. D. 188 ; 49 
L. J. Ch. 616 ; 42 L. T. 48 ; 28 W. R. 418. 

4171. Offer of all costs which plaintiff found 

entitled to.] — If a deft, desires to avoid the pay- 
ment of costs at the trial of an action should he be 
held to be unsuccessfiil, any offer he may have 
previously made with regard to the payment of 
costs must have been of substantially the whole 
of the costs which the court finds the pltf. to be 
entitled to at the trial. Short of that the offer 
may be evidence of good faith ; but it is not such 
an offer as to interfere with the ordinary course 
with respect to costs. — Schlesinger v. Turner 
(1890), 63 L. T. 764. 

4172. ,] — It is said that the injury 

complained of is of so small an amount, that costs 
ought not to be awarded to a pltf. who prosecutes 
such a suit to a hearing. I admit that it would 
not have been fit for the pltf. to have prosecuted 
this suit, if the deft, had tendered to him the costs 
occasioned by his wrong-doing, & by the steps 
which that wrong-doing had caused the pltf. 
to take for his protection. But the deft, did not 
tender the costs ; he must, therefore, be charged 
with costs. It is not reasonable that a party, 
whose copyright has been pirated, should sustain 
the further injury of having to bear the costs of 
obtaining protection (Sir John Leach). — 
Fradella V. Weller (1831), 2 Russ. & M. 247, 
249 ; 39 E. R. 388. 

4173. Defendant claiming right to obstruct 

footpath — Abandoning claim but giving no notice 
— Offer to consent to claim on writ except as to 
costs.] — The deft, was in occupation of the farm 
under a lease for years granted to him in 1911 by 
the freeholder. 

In Nov. 1912, some of tlie farm buildings were 
repaired A a notice board was found which used 
to be erected at the entrance of the east footpath 
by the Old London Road. The notice was to 
the effect that there was no public footpath, <fc 
that trespassers would be prosecuted. The deft., 
under instructions from the steward of his landlord, 
set up the notice again. Thereupon the pltf. 
council wrote the deft, requiring him to remove the 
notice on the ground that the path was a public 
footpath. The deft, informed the pltf. council 
that ho had passed on their letter to his landlord, 
as it was a matter that concerned him. In Sept. 
1913, the landlord’s solicitors wrote the pltf. 
council that he did not intend to contest the 
question. In the meantime the deft., in the 
belief that he was pi*otecting his landlord’s interests, 
obstructed the footpaths with wires & posts, etc. 

In Sept. 1913, the deft, was warned by the 
landlord's solicitors that he was not the landlord’s 
agent in the matter, & he abandoned his intention 
to continue the obstructions, but did not com- 
mimicate with the pltf. council nor remove the 
existing obstructions, which were demolished by 
the public on Oct. 13. On Nov. 7 the pltf, council 
issued the writ in the action, & the deft., through 
his solicitors, at once informed them that he did 
not propose to contest the action & offered to 
consent to the claim indorsed on the writ, except 
as to costs. Thereupon the jiltf. council pro- 
ceeded with the action, which now came on for 
trial. 

It was impossible to say that the pltf. council 
were not entitled to bring the action for the relief 
they claimed. There would be a declaration & 
mj^ction as asked for with the costs of the action. 

A.-G. V. Bowen (1914), 78 J. P. Jo. 220. 

4174. Offer oi certain sum in satisfaction 


of damages — Plaintiff recovering lower sum.] — 

In a reference to assess damag^, caused by col- 
lision, when one party has offered by letter to 
admit the claim of the other party at a certain 
sum with the view of saving the costs of the claim 
being proved, such an offer is not governed by 
rules as to tender, & the other party is not entitled 
to insist on the sum being paid into court ; & if, 
after he has refused the offer, his claim is allowed 
at a lower sum than that offered, the other party 
ought to have the costs of the reference. — The 
Reading, [1908] P. 162 ; 77 L. J. P. 71 ; 98 L. T. 
690; 11 Asp. M. L. C. 36. 

4175. Offer of undertaking, each party pay- 

ing own costs — Peremptory refusal by plaintiff — 
Costs to date of undertaking.] — Wright & Green 
r. Ransom, Julius & Co., No. 416.5, ante. 


Suu-SECT. 5 . — Co-defendants. 

4176. One successful & other unsuccessful.] — 

Under the Judicature Acts it is no longer neces- 
sary or proper to order a pltf. to pay the costs 
of a deft. Sc have them over against another deft., 
so that if the second deft, is insolvent pltf. loses 
them. The proper form of order now is to order 
deft, who is liable to them as between himself 
& his co-deft. to pay them to the co-deft. ( Jessel, 
M.R.). — Rudow V. Great Britain Mutual Life 
Assurance Society (1881), 17 Ch. D. 600 ; 60 
L. J. Ch. 504 ; 44 L. T. 638, C. A. 

4177. .] — In an action against two com- 
panies judgment was given against one company 
with costs Sc for the other with costs. One firm 
of solicitors represented both the companies. 
The successful company had agreed to pay the 
solicitors their costs incurred on behalf of the other 
company. On taxation of the costs of the action : 
— Held : the successful company was entitled to 
only one-half of the items incurred for the benefit 
of both defts. — Ellinosen v. Det Skandinaviske 
COMPANI, [1919] 2 K. B. 567; 121 L. T. 367; 
sub nom. Elltngsen r. Dat Skandinaviske Co. 
Sc Harskm Sc Co., Ltd., 88 L. J. K. B. 956 ; 63 
Sol. Jo. 662 ; 35 T. L. R. 595, C. A. 

4178. ,] — It was laid down in Rudow v. 

Great Britain Mutual Life Assurance Society y 
No. 4176, antCy that the proper form of order was 
to order deft, liable to costs as between himself 
Sc his co-deft. to pay them to co-deft. ... I think 
the new practice ought to be adhered to wherever 
it is practicable to do so (Stirling, L.J.). — 
Sanderson v. Blyth Theatre Co., [1903] 2 
K. B. 533, 542 ; 72 L. J. K. B. 761 ; 89 L. T. 
159; 52 W. R. 33, C. A. 

4179. .] — ^A^ere a pltf. sues two defts. 

who mutually throw the blame on deft, other than 
himself Sc especially in Admiralty cases such as 
the present, the unsuccessful deft, should pay the 
costs incurred by pltf. Sc by the successful deft, 
to them direct. — T he Esrom Sc The Wills No. 
66, [1914] W. N. 81. 

41 go. ,] — I see no justification for saying 

that anything which the owners of the Blidensol 
did induced the owners of the Skagerak to sue the 
owners of the TheodoroSy Sc accordingly I shall not 
order the unsuccessful defts. to pay the costs of 
the successful defts. (Hill, J.). — The Thbodoros, 
The Blidensol, [1923] P. 26, 30 ; 92 L. J. P. 30 ; 
39 T. L. R. 86. 

4181. .] — ^Pltfs., who were the owners of a 

steamship, sent her to first defts., a firm of ship 
repairers, for the cleaning of the condenser, which 
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was partly made of cast iron, & told them to use 
a cleaning fluid, known as the “ pluperfect liquid,** 
which was manufactured by second defts. This 
fluid, which was a secret preparation & had a 
property, unknown to pltfs. & to first defts., of 
^ving off hydrogen if it was in contact with cast 
iron, was used & gave off hydrogen which made an 
explosive mixture in. contact with the air. A 
workman then went to the spot with a lighted 
candle, & an explosion occurred, doing damage 
to the ship. First defts. repaired the damage, & 
pltfs. claimed a declaration that they were not 
liable to pay for the repair, & damages for loss of 
use of the ship during the repair ; & alternatively 
pltf. claimed damages against second defts. : — 
Held : on the facts first defts. were not liable, 
but as the “ pluperfect liquid ” was dangerous in 
itself & the instructions issued with it failed to give 
any adequate warning, pltfs. were entitled to 
recover as against second defts. 

Counsel for pltfs. submitted that pltfs. should 
also have the costs for which they were liable to 
fimt defts., for they had acted reasonably in pro- 
ceeding against first defts. Both sets of defts. 
had denied liability, & pltfs. could not safely omit 
^ sue either. The judge said he did not think 
it was a case in which these costs should be paid by 
the unsuccessful defts. — Anglo-Celtic Shipping 
Co., Ltd. v, Elliott & Jeffery (1920), 42 T. L. R. 
297. 

4182. Judgment with costs In favour of 

one & against other — Right of successful de- 
fendant to half costs from plaintiff.]— Where two 
defts. are jointly represented by the same solicitor, 
& judgment with costs is given in favour of one 
deft. & against the other, the successful deft, is, 
in the absence of any agreement between him & 
his co-deft. as to how their costs are to be borne 
hvter 86^ entitled to recover from the pltf. half the 
costs of the defence. — Beaumont r. Senior, 11903] 
1 K. B. 282 ; 72 L. J. K. B. ] 41 ; 88 L. T. 234. 

4188. Costs payable to successful defen- 

dant.] — A steamer which was insiu^ed by a marine 
policy containing the f.c. & s. clause, & by two 
policies covering risks excluded by the f.c. & s. 
clause, met a semi-submerged object which the 
captain took to be a German submarine. He 
rammed the object in order to destroy it, & his 
ship was injured & sunk. In an action against 
the marine risks underwriters & against the war 
risks underwriters : — Held : whether the object 
was a German submarine or not, the captain 
honestly believing it to be a German submarine 
took the reasonable course, & his act was a warlike 
operation or a consequence of hostilities & the 
action succeeded against the war risks underwriters 
& failed against the marine risl^ tmderwriters. 

The costs of the successful defts., the marine 
risks underwriters, must be borne by pltfs. & could 
not be recovered by them from the unsuccessful 
defts. (Bailhache, J.). — Henry Sc Macoreoor, 
Ltd. V, Marten & North of England Pro- 
tection & Indemnity Assocn. ^918), 34 T. L. R. 
504, 605. 

4184. Included in costs recoverable 

^om unsuccessful defendant.]— In an action in the 
King's Bench Division, claiming relief against 
defts. in the alternative, the court has jurisdiction 
in a proper case to order the unsuccessful deft, to 
pay the costs of the successful deft., or to order 
the pltf. to pay the costs of the successful deft. & 
then to add those costs to the costs which the 
unsuccessful deft, is ordered to pay to the pltf 
Sanderson v, Blyth Theatre Co., [1903] 2 K. B. 


633 ; 72 L. J. K. B. 761 ; 89 L. T. 169 ; 62 W. R. 
33 ; 19 T. L. B. 660, 0. A. 

4185. .] — In an action of tort 

tried with a jury, in which relief is claimed againi^ 
two or more defts. in the alternative, there is 
jurisdiction to direct that costs payable to a 
successful deft, should be included in the costs 
recoverable by pltf. from an unsuccessful deft. — 
Bullock v. London General Omnibus Co., [1907] 
1 K. B. 264 ; 76 L. J. K. B. 127 ; 96 L. T. 906 ; 23 
T. L. R. 62 ; 61 Sol. Jo. 66, C. A. 

4186. .] — This action was 

originally brought by pltf. against the London 
County Council claiming damages for personal in- 
juries alleged to have been caused by the negligence 
of defts.’ servants. The County Council delivered 
their defence denying negligence & alleging that 
the accident was solely caused by the negligence 
of a servant in the employ of Messrs. Wardley 
& Barry. Pltf. thereupon obtained leave to join 
Messrs. Wardley & Barry as other defts., & they 
delivered a defence denying negligence & putting 
the blame on the county council. At the trial the 
jury found a verdict for pltf. with £400 damages 
against Messrs. Wardley & Barry & a verdict for 
the London (^ounty C^ouncil. The question was 
then raised for fui*ther argument whether pltf. 
should have an order enabling him to afid to his 
costs against Messrs. Wardley & Barry the costs 
which he would have to pay to the successful defts. 
(the London County Council). 

Jelf, j., said that since the decision in Bullock 
V. London General Omnibus Co.^ No. 4185, ante, 
there could be no doubt that a judge had, in cir- 
cumstances such as these, jurisdiction to order 
an unsuccessful deft, to pay pltf. the costs of the 
successfiil deft, so that pltf. might hold them as 
trustee for the successful deft. Now the question 
was, did pltf., in continuing against the county 
council, act reasonably in the sense which made it 
right that the other deft, sliould pay the costs 
of the county council ? He did not think tliat the 
answer to this question turned much on the word- 
ing of the unsuccessful deft.’s plea — namely, that 
the accident was not their fault, but the fault of 
the London CVmnty Council. If the unsuccessful 
defts. had gone to their own servants & asked what 
liad happened, they would reasonably have come 
to the conclusion that they ought not to defend 
the action. It would, however, have been danger- 
ous for pltfs. to have left out the council. In this 
case he was satisfied that Messrs. Wardley & Barry 
should be ordered to pay the costs of the county 
council, although in many cases it would be a 
matter of very nice calculation which of two parties 
had brought about the accident. — Mullen v. 
I.rONDON County Council (1900), 61 Sol. Jo. 82, 
83. 

4187. .] — Pltf. sued a motor-cab 

company & an onmibus company for damages 
for personal injuries. Before action pltf. f&st 
applied to the omnibus company for compensation, 
but they denied liability & said that the accident 
was caused solely by the negligence of the motor- 
cab company*8 servant. On the refusal of the 
omnibus company to admit liability pltf. applied 
to the motor-cab company, & they, while denying 
any liability on their part, did not throw the 
responsibility on to the omnibus company. At 
the trial the jury found that the accident causing 
the pltf.*s injuries was entirely due to the negligence 
of the motor-cab company’s servant, & judgment 
was accordingly entered against that company & 
in favour of the omnibus company : — Held : pltf. 
was entitled to add to the costs which he could 
recover from the motor-cab company the costs 
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which he had to pay to the omnibus company. — 
Mujlhern V, National Motor Cab Co., Ltd. 
(1913), 29 T. L. R. 677. 

4188. Pltf. sued two deft. 

companies to recover damages for personal injuries 
sustained by him owing to the negligence of defts.* 
servants or the servants of one of them. At the 
trial the jury found that the accident was solely 
due to the negligence of the servants of first defts., 
& they exonerated the servants of second deft, 
company from all blame : — Held : pltf. with his 
limited knowledge of the facts was entitled to bring 
his action against both defts., first defts. when 
they were applied to by pltf. ought to have said 
whether they alleged negligence against second 
defts. or not, & that as they had not done so, pltf., 
although he was liable to second defts. for costs, 
was entitled to recover those costs from first defts. 
— ^ViNH V, National Motor Cab Co., Ltd. (1913), 
29 T. L. R. 311. 

4189. •] — Pltf. who was injured 

in a collision between a motor cab & an omnibus, 
joined the owners of both vehicles as defts. in 
an action to recover damages for injuries systained. 
He obtained a verdict with damages against the 
motor-cab company, but the omnibus company 
obtained a verdict in their favour. The judge 
made an order for payment to pltf. by the motor- 
cab company of pltf.’s costs against the omnibus 
company & of the costs which the omnibus com- 
pany recovered against pltf. : — Held : the judge 
had a discretion to make the order, although before 
the issue of the writ the motor-cab company had 
not intimated to pltf. their intention to throw 
the responsibility for the accident on the other 
defts. 

There is no rule to the effect that, in order to 
justify an order on an unsuccessful deft, to pay a 
successful co-deft,’s costs, the unsuccessful deft, 
must, before the issue of the writ, have given notice 
to pltf. that he is going to throw the blame on the 
other deft. ; it is a question in all cases whether 
it was a reasonable & proper course for pltf. to 
join both defts. in the action, — Besterman v. 
British Motor Cab Co., Ltd., L1914] 3 K. B. 181 ; 
83 L. J. K. B. lOU ; 1 10 L. T. 764 ; 30 T. L. R. 
319; 68 Sol. Jo. 319, C. A. 

4190. .] — In an action by a dress- 

maker against a husband & wife, the claim was 
successful against the liusband & unsuccessfid 
against the wife. The husband was ordered to 
pay both sets of costs, pltf. to recover against liirn 
tlie costs payable to the wife. — Seymour v. 
Kinoscote (1922), 38 T. L. R. 686. 

4191. .] — Deft, was in his motor 

car, with him, on his invitation, being two friends, 
E. & P, E. drove the car, & owing to his negli- 
gence, it collided with another vehicle & P. sus- 
tained injuries from which he died. P.’s widow 
sued deft, under Lord Campbell’s Act for damages 

joined the owners of the other vehicle as defts., 
but they were dismissed from the action on the 
ground that there was no evidence of negligence 
against their driver. Judgment was given against 
deft, with costs, to which were added the costs 
which pltf. was liable to pay to the successful 
co-defts. — Pratt v, Patrick, [1924] 1 K. B. 488 ; 
93 L. J. K. B. 174 ; 130 L. T. 736 ; 40 T. L. R. 
227 ; 68 Sol. Jo. 387 ; 22 L. G. R. 186. 

4192. .] — ^l^ltfs. were farmers in 

the occupation of farms in the neighbourhood of a 
depot belonging to first defts., a r^way company, 
to whom second defts., an oil company, entrusted 
a tank of gas-oil for conveyance to the place where 
the depot was. On arrival at the depot the 
tank was leaking, & the oil found its way into a 


watercourse on pltfs.’ farms & rendered the water 
unfit for the cattle to drink. The tank was 
defective when it was entrusted to the railway 
company. When the leakage was discovered at 
the depot, the railway company made every effort 
to stop it. In an action for damages for the 
nuisance cause by the pollution of the watercourse : 
— Held : the oil company were liable as they ought 
by the exercise of reasonable care to have dis- 
covered the defective condition of the tank before 
it started on its journey, but the railway company 
were not liable, as they could not be said to have 
permitted the continuance of the nuisance, since 
they could not by any reasonable means have pre- 
vented it, & as the damage was caused by the 
wrongful act of the oil company in sending the 
tank to the railway company’s premises in a 
condition in which it was bound to leak. 

I give judgment for pltfs. against the Anglo- 
American Oil Company with costs. I give judg- 
ment for the railway company with costs, but 
with the usual order that the costs paid by pltfs. 
to the railway company shall be added to the 
costs which have to be paid by the Anglo-American 
Oil Company (Avory, J.). — Smith v. Great 
Western Ry. Co. (1926), 136 L. T. 112 ; 42 
T. L. R. 391. 

4193. Costs of appeal by one 

defendant.] — The action was brought by the 
occupier of a shop against the London General 
Omnibus Company Sc .John .Jackson Sc CvO., Ltd., 
to recover damages for injury to his shop Sc the 
contents thereof caused, as alleged, by the joint 
negligence of defts., or alternatively by their 
separate negligence or by the negligence of one 
of them. Defts. delivered separate defences, 
each denying that they were guilty of negligence. 
While a motor omnibus belonging to first defts., 
the London General Omnibus Company, was 
travelling along the street on the side next to 
pltf.’s shop a motor van belonging to second 
defts., John Jackson Sc C’o., overtook the omnibus 
Sc struck the off front wheel of the omnibus, 
thereby knocking the steering wheel out of the 
driver’s hands, & in consequence the omnibus 
came across the foot-pavement <fe damaged pltf.’s 
shop. The jury found for pltf. for £90 (agreed 
damages) against both defts., & judgment was 
entered accordingly. First defts. appealed. 
Second defts. did not appeal, Sc they were not made 
parties to the appeal. Pltf. gave second defts. 
notice that in the event of the appeal being success- 
ful he would ask the Court of Appeal for an order 
that he should be indemnified by second defts. 
against any costs which he might be ordered to 
pay to first defts. Second defts. did not apply 
for leave to take part in the appeal. Upon the 
hearing of the appeal the court held that there 
was no evidence upon which the jury could reason- 
ably find a verdict against first defts., & entered 
judgment for them with costs as against the 
pltf. in the court below Sc on the appeal. 

Counsel for pltf. asked for an order against the 
second defts., as in Bullock v. Loudon General 
Omnibus Co,, No. 4186, ante. 

The court said that they ought to pronounce 
such judgment as should have been pronounced 
by the court below. In view of the notice which 
had been given to second defts. service of notice 
of appeal on them was not necessary. They came 
to the conclusion that in the circumstances of 
this case the proper order to make was that second 
defts., who were solely to blame for the collision, 
& who had appeared by counsel to oppose the order 
being made, should pay to pltf. the costs in the 
coiiit below which pltf. had been ordered to pay 
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Sect. 1 1. — Defendant' 8 costs : Svb-sect. 6. Sects. 12, 
13, 14 15.] 

to first defts. With regard to the costs of the 
appeal, no order would be made against second 
defts. — Riches v. London General Omnibus 
(^o., [1916] W. N. 86, 87 ; 60 Sol. Jo. 337. 

4194. Second defendant wrongly added by 

plaintiff.] — The ratio decidendi of Bullock v. London 
General Omnibus Co.^ No. 4185, anfe, does not 
apply to a case in which a second deft, is added by 
pltf. under a misapprehension of his legal rights. — 
PouLTON V. Moore (1913), 83 L. J. K. B. 876 ; 
109 L. T. 976 ; 30 T, L. R. 165 ; 68 Sol. Jo. 156 ; 
77 J. P. Jo. 691, D. C. 

4195. Joinder of several defendants — Separate 
defences — Separate Issue.] — Pltf. brought an 
action against throe defts., W., M., & G., to recover 
damages for an injury caused by the negligence 
of W. or his servant M. in driving W.*s motor car, 
or, alternatively, by tlie negligence of deft. G. in 
driving a lorry. Deft. W. put in a separate defence 
admitting that the accident was caused by the 
negligence of deft. M., but denying that M. at the 
time of the accident was his (W.’s) servant or agent. 
The jury exonerated deft. G., & found that the 
accident was caused by the negligence of M., 
& that M. was the servant or agent of deft. W., k 
that W. was, therefore, liable in damages : — Held : 
the costs which W. was liable to pay pltf. did not 
include the costs of the issue of negligence. — 
Donovan v. Walters (1926), 135 L. T. 12, C. A. 

4196. Judgment against one defendant — Liability 
for aU plaintiffs* costs.] — In an action against two 
defts. to restrain an infringement of copyright, 
pltfs. obtained an injunction with (‘osts against 
one deft., G., but failed to obtain any order against 
the other deft., to whom, however, no costs were 
given. By the order as drawn up deft. G. was 
directed to pay to pltfs. “ their costs of this 
action ” : the taxing master allowed pltfs. all the 
costs of the action, including those incurred against 
the second deft. ; deft. G. objected that in this 
way he was unfairly made to pay the costs of 
jdtfs.’ unsuccessful attempt to fix his co-deft. 
with hability. The taxing master overruled this 
objection, on the ground that the order did not 
direct him to make any deduction on account of the 
joinder of the second deft. On a summons to 
review : — Held : the order was clear, the taxing 
master’s view was correct, & deft. G. must pay all 
pltfs.’ costs of the action. — Kelly’s Directories, 
i.TD. V . Gavin & Lloyds, [1901] 2 (^h. 763 ; 70 
L. .1. Ch. 786 ; 85 L. T. 399 ; 45 Sol. Jo. 707. 

4197. Defendants severing — Action against 
builder & adjoining owner — Interference with light 
—Costs of biiilder severing.] — In an action for an 
injunction against an adjoining owner &> his 
builder to restrain an interference with light & 
for trespass, the builder severed in his defence 
from his employer & appeared separately at the 
trial, when an injunction was granted with costs 
against deft., the adjoining owner : — Held : under 
the circumstances, the builder was entitled to 
complete indemnity, &; to an order for the payment 
of hjs solicitor & client costs by his co-deft. — 
Born v. Turner, [1900] 2 Ch. 211 ; 69 li. J. Ch. 
593 ; 83 1.. T. 148 ; 48 W. R. 697 ; 44 8ol, Jo. 502. 


Sect. 12.— DOUBLE OR TREBLE COSTS. 

See Limitation of Actions & Costs Act, 1842 
(c. 97), s. 1 ; Public Authorities Protection Act, 
1893 (c.61),s.2. 


4198. Nature of — Penal.] — With respect to those 
enactments as to double costs k treble costs, it 
will easily be perceived that they relate to quite 
a different subject-matter from that in which the 
discretion is to be absolute. Those costs are 
really penal (Lord Hathbrley). — Garnett v. 
Bradley (1878), 3 App. Cas. 944 ; 48 L. J. Q. B, 
186 ; 39 L. T. 261 ; 43 J. P. 20, H. L. 

4199. Calculation of double costs.] — On taxation 

deft, claimed double costs. The master allowed 
the claim &; the costs being taxed at £200, pltf. 
was ordered to pay £300, the mode of arriving at 
double costs being to add one-half the taxed costs. 
— Hasker V. Wood (1886), 33 W. R. 697 ; 1 

T. L. R. 495. 

4200. Indemnity as to costs — ** In & about any 
action.**] — Where an action is brought in the 
county court for a matter in respect of which 
pltf., if successful, is entitled under the Limita- 
tions of Actions & Costs Act, 1842 (c. 97), to 
receive a “ full & reasonable indemnity as to all 
costs, charges & expenses incurred in & about 
any action,” pltf.’s costs, so far as they are incurred 
” in the action,” ouglit to be taxed according to 
the county court scale ; but pltf. is further entitled, 
under the indemnity against costs incurred ” about 
the action,” to recover all costs reasonably in- 
curred by him as preliminary to the action, includ- 
ing the costs of taking counsel’s opinion as to 
whether an action would lie. — House Property 
Co. OP London v. Whiteman, [1913] 2 K. B. 382 ; 
82 L. J. K. B. 887 ; 109 L. T. 43 ; 77 J. P. 319. 

Effect of Rules of Supreme Court.] — See Courts, 
Vol. XVI., pp. 187, 188, Nos. 938-940. 


Sect. 13 — EXECUTORS, INFANTS, MORTGAGEES, 
TRUSTEES, ETC. 

Executors & administrators — Costs of payment 
into & out of court.] — See Exectjtors & Adminis- 
trators, Vol. XX III., pp. 590, 691, Nos. 6242- 
6257. 

Probate actions.] — See Executors & Ad- 
ministrators, Vol. XXIII., pp. 265-275, Nos. 
3117-3386. 

Taxation of costs on application of persons 

interested.] — See Solicitors, Vol. XLII., pp. 173, 
174, Nos. 1802-1819. 

Costs of solicitor representative.] — See 

Executors & Administrators, Vol. XXTTl., 
pp. 602-605, Nos. 6327-6538. 

Administration by the court.] — See Execu- 
tors & Administrators, Vol. XXIII., pp. 823- 
863, Nos. 8559-9017. 

Solicitor as executor.] — See Solkttors, 

Vol. XLII., pp. 124, 125, Nos. 1198-1201. 

Trustees — ^Appointment of new trustees.] — See 

Trusts & Trustees, Vol. XLIII., pp. 094-696, 
Nos. 1314-1337. 

Trustee acting as receiver — ^Right to re- 
muneration.] — See Receivers, Vol. XXXIX., 
p. 79, Nos. 916-922. 

Costs of vesting orders.] — See Trusts & 

Trustees, Vol. XLIII., p. 761, Nos. 1913-1917. 

Right of reimbursement, indemnity, re- 
muneration, etc.] — See Trusts k Trustees, Vol. 
XLIII., pp. 760-777, Nos. 2028-2182. 

Lodgment of trust fund in court — Costs of 

payment In & payment out.] — See Trusts k 
Trustees, Vol. XLIII., pp. 800-808, 816-818, 
Nos. 2466-2490, 2677-2612. 

Costs of legal proceedings,] — See Trusts k 

Trustees, Vol. XLIII., pp. 818-836, Nos. 2613- 
2817. 
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Costs In debenture-holders’ action .] — See 

Companies, VoL X., pp. 809, 810, Nos. 6164- 
6178. 

Representation of conflicting: interests.] — 

See Trusts & Trustees, Vol. XLIII., p. 842, Nos. 
2878-2881. 

Solicitor as trustee .] — See Solicitors, Vol. 

XLII., pp. 117-124, Nos. 1136-1197. 

Taxation of costs on application of persons 

interested.]— Solicitors, Vol. XLII., pp. 173, 
174, Nos. 1802-1819. 

Mortgage — Costs, charges & expenses.] — See 

Mortgage, Vol. XXXV., pp. 668-697, Nos. 4041- 
4401. 

Settlements — Expenses incurred in execution of 
powers — Costs of legal proceedings.] — See Settle- 
ments, Vol. XL., pp. 769-771, Nos. 3005-.S036. 

Rectiflcation of settlement.] — See Mistake, 

Vol. XXXV., p. 146, Nos. 449-463. 

Powers — Operation of appointment — Costs 
thrown on appointed funds.]— Powers, Vol. 
XXXVIl., pp. 481, 482, Nos. 777-786. 

Infants — Legal proceedings on behalf of or 
against infant.] — See Infants & Children, Vol. 
XXVIII., pp. 310-317, 326-328, Nos. 1712-1815, 
1947-1965. 


Sect. 14.— FULL COSTS. 

4201. Meaning of.] — In this case the statute 
gives full costs ; but that cannot make any 
difference, for no distinction is known in the law 
between costs & full costs, & in point of practice 
there is no difference in the mode of taxation {per 
Cur.). — Irwine v. Reddish (1822), 5 B. & Aid. 
796 ; 1 Dow. & Ry. K. B. 413 ; 106 E. R. 1382. 

4202. .] — The term “ full costs ” means 

ordinary costs as between party & party, & not 
costs as between attorney & client. — J amieson v. 
Trevelyan (1855), 10 Exch. 748 ; 3 C. L. R. 702 : 
24 L. J. Ex. 74 ; 1 Jur. N. S, 334 ; 3 W. R. 172 ; 
166 E. R. 642. 

4203. .] — ^An action for infringement was 

dismissed “ with full costs to be taxed by the 
taxing master : — Held : this meant “ party & 
party costs ” only. — A very v. Wood, [1891] 3 Ch. 
116 ; 61 L. J. Ch. 75 ; 65 L. T. 122 ; 39 W. R. 
577 ; 7 T. L. R. 012, C. A. 


Sect. 16.— INTERLOCUTORY PROCEEDINGS. 

4204. Costs ordered on application under R. S. C., 
Ord. XIV. — Discretion of trial Judge to interfere.] — 

— Where a judge at chambers has ordered that the 
costs of an application under Ord. XIV. shall be 
costs in the cause, the judge at the trial, without 
a jury, has no power to order that the successful 
paity shall not have those costs. 

One judge cannot interfere with an order of 
another judge of co-ordinate jurisdiction, unless 
that power has been given by some statute. No 
statute has given that power in a case of this kind 
(Lord Esher, M.R.). — Koosen v. Rose (1897), 
76 L. T. 146, 146 ; 45 W. R. 337 ; 13 T. L. R. 207, 
C. A. 

4205. Discretion of court as to costs — Party 
concerned subsequently dismissed from case.]— 

The court has no power to annul a direction in a 
jud^ent previously delivered, that a third party 
shall pay the costs of the interlocutory proceedings 
taken to bring him before the court, although by 


the jud^ent in the action it is ordered that he 
be dismissed from the action with costs to be paid 
by the defts. — Beynon & Co. v, Goddbn &; Son 
(1879), 4 Ex. D. 246 ; 48 L. J. Q. B. 80, C. A. 

4206. Right to immediate taxation & pay- 

ment.] — An application by a deft, in an action in 
the Queen’s Bench Division, to strike out the 
statement of claim as embarrassing, having been 
refused by a Divisional Court, the deft, appealed, 
& the Court of Appeal made an order “ that the 
judgment of the court below be reversed with 
costs of this appeal & of the proceedings in the 
court below.” The deft, applied to the master 
to tax the costs, which he declined to do on the 
ground that they were costs of an interlocutory 
application, & that the taxation must stand over 
till the termination of the action : — Held : the 
practice of the Common Law Divisions to have 
only one taxation of costs in an action does 
not apply where costs are given by the Court of 
Appeal, & that under an order of the Court of 
Appeal directing payment of costs, without any 
intimation that the taxation & payment are to 
be postponed, the party to whom they are ordered 
to be paid is entitled to have them taxed & paid 
forthwith. — Philipps v. Philipps (1879), 6 Q. B. D. 
60 ; 28 W. R. 376, C. A. 

Costs reserved.] — See Sect. 16, sub-sect. 6, post 

4207. Omission of order as to costs.] — On Jan. 31 
the defts. obtained, on motion ex parte, an in- 
junction against the pltfs. until Feb. 4 ; & on 
Feb. 4 moved to commit the pltfs. for breach 
of this injunction. The order on the motion to 
commit, as drawn up by the registrar, recited the 
ex parte injunction & the affidavits in support of it, 
but contained no order as to costs, except that the 
pltfs. were <o pay the costs of the motion ; &, 
accordingly, the taxing master disallowed the costs 
of the ex parte motion : — Held : that the court 
had power, under the slip order (Ord. XXVIll., 
r. 1 1 ), to correct the order made on Feb. 4 by adding 
t hereto a direction for taxation & payment by the 
pltfs. of the defts.’ costs of the ex parte motion of 
,Tan. 31.— Blakey v. Hall (1887), 66 L. J. Ch. 

I 568 ; 56 L. T. 400 ; 35 W. R. 592. 

Stay of proceedings.] — See Sect. 23, poet 

4208. Further answers to Interrogatories — ^Ad- 
ministration action. I — In an administration action 
the persons beneficially entitled have a right to 
call upon an executor deft, before the hearing or 
the close of the pleadings to answer interrogatories, 
by which he is required to make discovery on oath 
of the accounts of the estate. This rule has not 
been abrogated or altered by the Judicature Acts 
& Rules. 

Semhle: tliat in such a case, if an account has 
been already rendered, it would be a sufficient 
answer to verify such an account. 

An interrogating pltf. having succeeded in 
obtaining an order for further answers to two only 
out of twelve interrfjgatories, costs of the adjourn- 
ment into court ordered to be costs in the cause 
instead of being apportioned according to the 
relative success of the parties. — Re Sutcliffe, 
Alison v. Alison (1881), 50 L. J. Ch. 574; 44 
L. T. 547 ; 29 W. R. 732. 

4209. Copies of pleadings for Judges Sc counsel.] 
— Although as a general rule the costs of copies of 
pleadings supplied for the use of counsel & the 
judges are allowed only at the hearing of the cause, 
& not as an interlocutory application, such costs 
will be allowed where on an interlocutory applica- 
tion the court would not without such copies be 
able to understand the question raised. 

Wlien a deft, had applied before the hearing of 
the cause to strike out a paragraph of an affidavit 
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Sect* 16. — Interlocutory proceedings* Sect* 16 ; Sub- 
sects* 1, 2 3.] 

filed by the pltf. on the ground of scandal, & the 
question of relevancy could only be decided after 
careful examination & comparison of the plead- 
ings & evidence, & the court ordered the paragraph 
to be struck out, & ordered the pltf. to pay the 
costs : — Held : that such costs must include the 
costs of copies delivered for the use of counsel & 
the judges. — Warner v* Mosses (1881), 19 Ch. D. 
72 ; 45 L. T. 359 ; 51 L. J* Ch. 86, C. A. 

4210. Witnesses examined before trial — ^Ex- 
penses.*) — The effect of Ord. XXXVIII., r. 28, of the 
Rules of the Supreme Court, 1883, which provides 
that the party producing a deponent for cross- 
examination shall not be entitled to demand the 
expenses thereof in the first instance from the party 
requiring such production, taken in conjunction 
with Ord. XXXVIl., r. 22, which provides that 
the practice with reference to the examination, 
cross-examination, & re-examination of witnesses 
at a trial shall extend & be applicable to evidence 
taken in any cause or matter at any stage, is that 
the expenses of production of a witness for cross- 
examination upon affidavit before a trial must be 
borne in the first instance by tlie party producing 
such witness. — Mansel v. Ci^nricarde (1885), 54 
L. J. Ch. 982 ; 53 L. T. 49(i. 


Sect. 10.— MOTIONS. 

Sub-sect. 1. — In General. 

See R. S. C., Ord. LII., r. 3, p. 073, mdc. 

4211. Ex parte application — Costs of absent 
party.] — One of the Vice-Chancellors having made 
an order ex parte that a person ordered to attend 
as a witness should pay tlie costs, the order was 
discharged as irregular. 

The order as to costs was irregular, the court 
having no authority to give costs against an absent 
person upon an ex parte application {per Cun.).— “ 
Cast v. Poyser (1850), 20 L. J. Ch. 353. 

4212. .J — The court has no authority 

to give costs against an absent person upon an 
ex parte application, — Nokes v. Gibbon (1857), 
26 L. ,1. Ch. 208 ; 28 L. T. O. 8* 202 ; 3 Jur. N. 8. 
282 ; 5 W. K. 210. 

Injunction.] — See In.t unction, Vol. 

XXVIII., pp. 545, 519, Nos. 1524, 1501. 

4213. Costs of party without notice.] — A suit 

was compromised, & A., one of the defts., was to 
imy the pltfs.’ costs. The pltfs. obtained an 
order on motion, respecting the taxation of their 
solicitor’s bill of costs, which the solicitor moved 
to discharge. An order was taken by arrangement 
between the pltfs. the solicitor ; & A. was 

directed to pay the costs of the motion, although 
he had not been served with notice of it. A. 
afterwards obtained an order to discharge the 
former order altogether : — Held : the latter order 
was irregular, & it was discharged, \\dth costs. — 
Beadles v. Burch (1840), 9 I.. J. (’h. 348. 

4214. Issues disposed of.] — ^Where the demand 
of pltf. is submitted to & the only question between 
the parties is the costs of the suit, the cause ought 
not to be proceeded m, but an application ought 
to be made to the court to prevent the expense of 
further proceeding. 

Where everything had been submitted to, surely I 
pltf. ought not to have gone on incurring further 
expenses — he ought to have applied to the court 


as to the costs (Lord Langdalb, M.R.). — Sivell v. 
Abraham (1846), 8 Beav. 698 ; 60 E. R. 236. 

4215. .] — The deft, innocently used the 

Itfs.’ trade marks, &, on being served with the 
ill, he removed the labels, & gave an undertaking 

not to sell any more, but refused to pay the costs. 
The suit was continued to a hearing, & the account 
of profits, which were very trifling, was waived : — 
Held : that the deft, must pay the whole costs of 
suit. 

It is said that, after the deft.’s submission, the 
pltfs. should have applied to the court to compel 
him to pay the costs; but it is clear that the 
pltfs. had no means of doing so. If they had given 
notice of motion, & the deft, had resisted it, the 
simple result would have been that the court 
would have refused the motion with costs. They 
had, therefore, no means of getting the costs, 
except by proceeding to a hearing. All the cases 
cited show that, up to the time when notice was 
given, the pltfs. were entitled to their costs, which 
being refused by the deft., it became necessary 
for the pltfs. to incur the further expense of bring- 
ing the cause to a hearing to obtain them (Romitxy, 
M.R.). — Burgess v. Hills (1868), 26 Beav. 244, 
248 ; 28 L. J. Oh. 350 ; 32 L. T. O. 8. 328 ; 6 
Jur. N. 8. 233 ; 7 W. R. 158 ; 63 E. R. 891. 

4216. .] — ^After bill filed for an account, 

the deft., who had put in his answer, throwing part 
of the blame upon the pltf., paid the amount due 
from him, as agreed to by the parties, which was 
accepted by the pltf. expressly without prejudice 
to his right to costs. He then moved to stay pro- 
ceedings, & that the deft, might bo ordered to pay 
all costs. 

Wood, V.-C., made an order accordingly, but, 
on apj)eal, their lordsliips discharged the order on 
the ground that the costs would depend upon the 
merits of the case, tlie time for deciding which 
liad not arrived when the stay of proceedings was 
ordered. 

Quaere: whether the pltf.’s right to costs was 
wholly gone by reason of the agreement to settle 
the dispute.— W ilde r. Wilde (1802), 4 De G. F. 
A J. 348 ; 31 L. J. Ch. 558 ; 0 L. T. 275 ; 10 W. R. 
503; 45E. R. 1218, C. A. 

4217. .] — In a suit in which an order had 

been made for an injunction, the subject-matter 
of the suit was in fact disposed of ; but no direction 
was given as to costs. On motion by pltf. to stay 
the proceedings in the suit, & that pltfs. should pay 
the costs: — Held: as by granting the injunction 
the court was satisfied that a case was made by the 
bill, defts. might carry the cause on to a hearing. 

At the time when the application was made to 
dissolve the injunction on terms, pltf. should have 
obtained the directions of the court as to the 
question of costs ; not having done so, deft, is 
entitled to carry on the cause to a hearing, subject, 
of course, to any question of costs (Wood, V.-C.). — 
Morgan v* Great Eastern Ry. Co. (1863), 1 
Hem. & M. 78 ; 2 New Rep. 60 ; 8 L. T. 270 ; 11 
W. R. 062 ; 71 E. R. 35. 

4218. .] — Where upon an interlocutory 

motion in an action the pltf. obtains the relief 
which he seeks, he is bound to make an applica- 
tion to the deft, to have the costs disposed of on 
motion, & unless he does so is precluded from having 
the extra costs occasioned by going on to trial. 
But if the deft, refuses to allow the matter to be 
disposed of on motion, or if there is any question 
remaining open between the parties to be decided, 
the case cannot be so dealt with. — Sonnenschein 
V* Barnard (1887), 67 L. T. 712. 

4210. Separate motions to disobarge same 
order.] — ^Two persons, an original allottee of shares 
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& a purchaser of shares, separately moved the 
court to discharge an order declaring them con- 
tributories in the matter of a company which was 
being wound up. Their motions were refused 
with costs, & the Vice-Chancellor’s order contained 
a direction requiring then! (jointly in point of 
form) to pay costs to the liquidators : — Held : 
this form was erroneous ; & each must be made 
answerable for the costs incurred in his own 
petition. — Oakes v, Turquand &; Harding, 
Peek v, Turquand & Harding, Re Overend, 
Gurney &; Co. (1807), L. R. 2 H. L. 326; 36 
L. J. Ch. 949 ; 10 L. T. 808 ; 16 W. R. 1201, H. L. 

4220. Motion having two objects.}— Where the 
custody of papers was subject to the control of 
several persons, on motion before the Vice- 
Chancellor production was ordered in respect of 
such papers as were admitted by one of such defts. 
to bo in his possession, pltf. being ordered to pay 
the costs of the application. On appeal : — Held : 
the application refused with costs, the rule being, 
when pltf. in the real substantial contest between 
the parties fails, the mere fact of succeeding in 
some small matters, with respect to which there 
was no resistance, should not affect the costs. — 
Murray v, Walter (1839), Cr. & Ph. 114 ; 3 Jur. 
719 ; 41 E. R. 433, L. C. 

4221. .] — Where the motion, which is for 

an injunction, which is refused, & also for inspec- 
tion of papers, the latter not being objected to at 
the bar, the court will give deft, tlie costs of the 
motion. — Robertson v. Eastern Counties Ry. 
Co. (1841), 11 L. J. Ch. 101 ; 5 Jur. 1149. 

4222. .} — ^Where a notice of motion em- 

braces two objects, & the principal one fails, the 
party moving must pay the cost s of the motion. — 
Sturcti V, Young (1842), 6 Beav. 657 ; 12 Ij. J. Ch. 
56 ; 49 E. R. 694. 

4228. Motion resisted in toto by plaintiff — 
Defendant wrong in form.] — Where an action was 
brought in the Chancery Division to restrain a 
nuisance in Wales, the pltf. had given notice of 
trial, the deft, moved under Ord. XXXVI., r. 3, 
to have specific issues of fact tried^ before a judge 
& jury at the assizes. It was admitted at the bar 
that the issues specified were erroneous : — Held : — 
although the deft.’s notice of motion was inoi*e than 
is required under Ord. XXXVI., r. 3, which only 
contemplates a simple notice out of courf., & 
although the notice ouglit not to have required 
specific issues to be tried, yet the deft, was 
entitled to a trial with a jury, the pltf, not having 
shown anything which made it desirable, within 
r. 26, that the trial should be without a jury. 

It was referred to chambers to settle issues in 
case the parties differed ; as the deft, was 
wrong in form, & the pltf, had resisted the motion 
in toto, no costs were given on the motion. — 
Powell v, Williams (1879), 12 Ch. D. 234 ; 40 
L. T. 679 ; 27 W. R. 796. 

4224. Costs in any event.] — During the progress 
of an action several orders were made, upon 
interlocutory applications, that the pltf. should 
pay the defts.’ costs, in some cases “ in any 
event.” 

The action was subsequently settled upon the 
terms, indorsed on the briefs of counsel, “ Record 
withdrawn. No costs on either side,” the question 
of the costs of the interlocutory proceedings not 
being present to their minds : — Held : (dismissing 
the appeal) that after the settlement of the action 
the defts. were entitled to taxation & payment of 
their costs of the interlocutory proceedings which 
the pltf. had been ordered to pay. — ^Walter v, 
Bewioke, Moreing & Co. (1904), 90 L. T. 409, 
0. A. 


4226. .] — trustee who mak^ an un- 

successful application which is dismissed with 
costs to the other party “ in any event ” cannot 
obtain reimbursement of his own costs under the 
order giving him costs, charges & expenses properly 
incurred ; the result being that the tinistee must 
pay personally not only his opponent’s costs, but 
his own. — How v. Winterton (Earl) (No. 4), 
[1904] W. N. 204 ; 91 L. T. 763. 


Sub-sect. 2. — Costs Not Asked For in Notice. 

4226. Whether granted.] — ^Whero the party 
against whom a motion was directed did not 
appear, no costs could be given, unless they were 
named in the notice of motion ; but where the 
party appeared, the costs were, in such case, in the 
discretion of the court. — Portarlington (Lord) 
V. Graham (1835), 4 L. J. Ch. 241. 

4227. .] — Costs of a motion may be given, 

although the notice of motion does not ask that 
the order may be made with costs. — Powell v. 
Cockerell (1846), 4 Hare, 657, 572 ; 67 E. R. 
769. 

4228. .] — Costs of a motion may be given 

though not asked for by the notice of motion. — 
Clark v, Jaques (1849), 11 Beav. 623 ; 50 E. R. 
957. 

4229. .] — Costs given, though not asked by 

the notice of motion. — Butler v. Gardener 
(1850), 12 Beav. 525 ; 19 L. J. Ch. 473 ; 60 E. R. 
1162. 

4230. ,] — ^An order having been made by 

a Vice-Chancellor refusing a motion with costs, 
an order is made by the Lord Chancellor giving 
relief inconsistent with the first-mentioned order. 
That order, having been recited by the subsequent 
order, though not expressly discharged thereby, 
is no longer a subsisting order. 

The costs of the present application to stay 
proceedings under the Vice-Chancellor’s order 
were given, though not asked for by the notice 
of motion. — Dawson v. Jay (1854), 2 W. R. 598. 

4231. .] — Where a notice of motion does 

not ask for costs, it is irregular, where the 
respondent docs not appear, to take an order 
for costs upon an affidavit for service. — Pratt r. 
Walker (1854), 19 Beav. 261 ; 52 E. R. 349. 


Sub-sect. 3. — Costs op Appearance. 

4232. Person served with notice.] — A party not 
interested in a motion who is served with notice 
is entitled to the costs of appearing. 

If you serve the party with notice of motion, 
you cannot object to his appearing. Is he not 
entitled to be indemnified for the expense 
occasioned by his prudence in appearing in con- 
sequence of your notice ? (Lord Eldon, C.), — 
Heneage V, Amis (1820), 1 Jac. & W. 377 ; 37 
E. R. 419. 

4233. .] — ^A party served with a notice of 

motion, though not interested in the subject- 
matter of the motion, is yet entitled to the costa 
of appearing. — Tabuteau v. Warburton (1843), 
4 Dr. & War. 267. 

4234. .] — ^After considerable delay in the 

prosecution of a suit, the solicitor of a deceased 
party was served with a notice of motion. A 
question arose as to the costs of his appearance : — 
Held : his duty to the court rendered it proper 
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for him to appear on the motion. — Chaue v. 
Gwynne (1846), 9 Beav. 319 ; 60 E. R. 367. 

4235. .]-~Parties, though not formally 

served with a notice of motion, yet substantially 
made respondents, held entitled to their costs. — 
Shaw r. Forrest (1864), 20 Beav. 249 ; 62 E. R. 
698. 

4236. .] — Campbeu. v, Holyland, No. 4242, 

post , 

4237. Notice bad.]— On Doc. 20, 1876, the 

pltfs. served on the defts. a notice that the court 
would be moved on the 22nd, or as soon after 
as counsel could be heard, to reinstate for argu- 
ment a demurrer in which judgment had been 
given for the defts. in the absence of the pltfs. 
On Jan. 11 & 12, 1876, the defts. appeared in court 
by their counsel to oppose the motion, but no one 
appeared for the pltfs. : — Held : the notice was 
bad on two groimds : (1) because, under the 

.Judicature Act, 1875, Sched., Ord. LXI., r. 1, the 
Michaelmas sittings terminate on Dec. 21 ; & 

(2) because there were not two clear days between 
the 20(h & 22nd, as required by Ord. liTII., r. 4 ; 
the defts. therefore were not bound to appear, 
& were not entitled to their costs of doing so. — 
Daubney V. Shuttleworth (1876), 1 Ex. D. 63 ; 
46 L. J. Q. B. 177 ; 34 L. T. 367 ; 24 W. R. 321. 

4238. Parties having no Interest.] — Oosts were 
refused to a party who appeared on a petition, 
with which he had been served, though having no 
interest in it. — Tempeeman v, Warrington (1819), 

1 Jac. & W. 377, n. 

4239. — — .] — Heneage v, Aikin, No. 4232, 
ante , 

4240. .] — A party appearing on a motion 

without necessity, though served with notice, not 
allowed to have his costs from the party making 
the motion. — Wormall v, Williamson (1838), 2 
Jur. 440. 

4241. .] — WTiere a party is served with a 

petition or notice of motion, he is not bound to 
take upon himself the responsibility of deciding 
whether his interest in the matter is such as to 
render it unnecessary for him appear ; <fe he will 
not be deprived of the costs of his appearance, on 
the ground that he is not interested in the matter. 
A promise by a party to make no opposition to an 
application intended to be made by another is 
not, of itself, a sufficient ground for refusing him 
the costs of his appearance. — Bamford v. Watts 
(1840), 2 Beav. 201 ; 48 E. R. 1167. 

4242. .] — ^A party who has been served with 

a notice of motion, but has no interest in the 
subject-matter, is not entitled to appear by counsel 
on the motion merely to ask for his costs. 

Thus, where the pltf. in a foreclosure action, 
who had parted with his interest, had been served 
with a notice of motion to reopen foreclosure 
absolute, & appeared by counsel on the motion & 
asked for his costs, he was held not to be entitled 
to his costs of appearance ; but inasmuch as, 
upon his being served with the notice of motion, 
no intimation was given him that he need not 
appear, &; no tender was made to him of his costs 
of being advised as to the effect of the motion, he 
was allowed 40s. costs. — Campbell v, Holyland 
(1877), 7 Oh. D. 166 ; 47 L. J. Ch. 146 ; 38 L. T. 
128 ; 26 W. R. 160. 

4243. — .] — ^A contingent legacy to an infant 

was paid into court by the executor of the will of 
a testatrix xmder the Legacy Duty Act. A 
summons was then taken out by the guardian of 
the infant, asking that the income of the legacy 
might be paid to him until the infant should attain 


twenty-one. An originating summons was also 
taken out by the next-of-kin of the testatrix, 
claiming the income during the minority of the 
infant on the ground that it was undisposed of by 
the will. 

The two summonses were heard together before 
the judge in chambers, when he decided that the 
income until the infant should attain twenty-one 
was undisposed of, & that the next-of-kin were 
entitled to it. The executor’s solicitor asked that 
his costs of attendance, amounting to about £13, 
might be allowed out of the income. The judge 
considered the attendance of the executor’s solicitor 
unnecessary, & declined to allow more than a fixed 
sum for costs, to be determined by the chief clerk. 
The chief clerk, without attempting to tax the bill, 
but acting upon what the judge had said, allowed 
the sum of three guineas. The matter was again 
referred to the judge, who confirmed the order of 
the chief clerk. A motion was accordingly made 
to vary that order : — Held : r. 23 of Ord. LXV. of 
the Rules of Court, 1883, seemed to apply to the 
case ; but, in any event, the court had power 
in such a case as the present to limit the amount 
of the costs to be allowed. — He Walters, Moore 
V, Bemrose (1888), 68 L. T. 101. 

4244. Party promising not to oppose.] — Bam- 
PORD V , Watts, No. 4241, ante . 


Sub-sect. 4. — ^Abandoned Motion. 

4245. When costs allowed.] — ^When the court is 
moved for the payment of costs, on account of a 
notice of motion which has been abandoned, such 
notice of the motion must be mentioned to the 
court, &; must also be produced to the registrar 
before he draws up the order. — Withey v, Haigh 
(1818), 3 Madd. 437 ; 56 E. R. 665. 

4246. .] — Notice of a motion had been given 

at a former seal. The motion was not made & on 
an application by the other side costs were given. 
The motion was now renewed, but the costs of the 
former motion were not paid, & on counsel for the 
other side objecting that the motion could not be 
made until the costs occasioned by the former 
notice of motion were paid as directed, the judge 
concurred in the objection, refused to hear the 
motion. — Bellchamber v, Giani (1819), 3 Madd. 
550; 56E. R. 607. 

4247. .] — Orders wore set aside because 

previous similar motions for the same orders had 
been refused, with costs, & those costs not paid. — 
Killing v. Killing (1821), 0 Madd. 68 ; 56 

E. R. 1016. 

4248. .j — Where a deft, dismisses a bill for 

want of prosecution, without having made a motion 
of which he had given notice, the pltf. cannot 
afterwards obtain an order for the payment of 
the costs of that motion, as being a motion 
abandoned. — Farquharson v. Pitcher (1828), 4 
Russ. 610 ; 38 E. R. 897. 

4249. .] — If a pltf. gives a notice of motion, 

& dies before it is made & his execut/ors revive, 
the court will not give defts. the costs as of a motion 
abandoned. — Warner v, Armstrong (1831), 4 
Sim. 140 ; 68 E. R. 54. 

4250. .] — A party gave notice of a motion, 

& died before the motion was heard, & the suit was 
revived by his executors, who declined to proceed 
with the motion. The bill revived by the executors 
was dismissed with costs. The costs of the 
abandoned motion are not costs in the cause. — 
JjEwis V. Armstrong (1835), 3 My. & K. 69 ; 40 
E. R. 27. 
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4261. .] — motion which has been opened 

cannot be afterwards treated by the party moving 
as an abandoned motion ; but the parties opposing 
are entitled to costs as on a motion refused. — 
Dugdale V, Johnson (1846), 6 Hare, 02 ; 67 E. R. 
841. 

4262 . .] — The costs of an abandoned motion 

must be applied for on the next seal after that for 
which notice of motion was given. — Woodcock 
V. Oxford, Worcester & Wolverhampton Ry. 
Co. (1863), 17 Jur. 33. 

4253 . .] — ^Where counsel are not instructed 

to move on the seal day mentioned in the notice 
of motion, respondent is entitled to the costs 
of the motion as abandoned, & counsel for the 
motion, being afterwards instructed, cannot 
subsequently save the motion to the next seal. — 
Re Compton Smith (1867), 23 Beav. 284 ; 53 E. R. 
111 . 

4254. .] — A pltf. had requh*ed the attend- 

ance of a deft, to be cross-examined on his affidavit. 
He attended, but it was held that he was entitled 
to his expenses as a witness. The pltf. then 
abandoned this course of proceeding, & filed inter- 
rogatories for the deft.’s examination: — Held: 
this could not be done until the costs of the former 
proceeding had been paid. — Davey Durrant 
(1858), 24 Beav. 411 ; 53 E. R. 416 ; sub vom. 
Davey v. Dfruant, Smith r. Durrant, 27 L. J. 
Ch. 504. 

4265. .] — Where the pltf., after answer, 

gave notice of motion for a receiver, but filed no 
affidavits, <fe he ultimately abandoned it, the 
question of whether the deft, is entitled to more 
than 40 . 5 . costs depends on whether the pltf. has 
given notice to use the answer. 

Seynblc : where on a notice of motion no affidavit 
has been filed, it may be abandoned on payment 
of 40s. costs, although the motion has, on a 
former occasion, been reserved. — G orely r. 
CfoRELY (1858), 25 Beav. 231 ; 53 E. R. 620. 

4256. .] — Semhlc : it is too late to ask for 

the costs of an abandoned motion at the hearing. 
C^ertaiffiy too late on speaking to the minutes. 

Notice of motion having been given, the motion 
was oi’dered to stand over to a day named. In 
the interval the bill was amended, a new notice 
given, & the original motion was not again brought 
on : — Held : this was an abandoned motion. — 
Eccles IjIverpool Borough Bank (1859), 
John. 402 ; 7 W. R. 666 ; 70 E. R. 478 ; svb nonu 
Eccles V. Liverpool Bank, 33 L. T. O. S. 360. 

4257. .] — Where a motion for an injunction 

stands over from time to time on an undertaking, 
which is ultimately discharged on defts. doing 
what they professed their intention to do, the 
court will not treat it as an abandoned motion, 
but reserve the consideration of the costs till the 
hearing, & give no costs of an application to treat 
it as an abandoned motion. — Eeij^in v, Lewis 
(1863), 11 W. R. 981 ; 8 L. T. 788. 

4258 . .] — In this case notice of motion to 

rescind an order of the court was given on behalf 
of the deft, for June 29. The motion having been 
ordered to stand over until July 6, & not being 
then brought on or saved : Bush, on that day 
(July 6), after the seal had closed, & at the rising 
of the cornet, asked for the costs of the motion as 
abandoned. An objection having been raised 
that the seal was closed at the time when the 
application for costs was made; Bush, on this 
day (July 13), again asked for, & obtained, the 
costs of the motion as abandoned. In the course 
of the afternoon, & before the close of the seal : 

W. H. Terrell offered to move his motion, of 
which notice had been given for June 29. Mr. 


Colville, the registrar, suggested that he was at 
liberty to do so up to the closing of the seal. 
Wood, V.-C., allowed the motion to be made, the 
order obtained by Mr. Bush being treated as made 
in the course of this seal, & therefore not absolute 
until its close. — Wedderburn p. Llewellyn 
(1865), 12 L. T. 824 ; 13 W. R. 939. 

4259 . .] — ^Where notice had been given of a 

motion before the court to rescind a judge’s order, 
& the parties giving the notice did not appear, the 
court ordered them to pay the costs of the other 
party appearing to show cause against the motion. 
— Berry p. Exchange Trading Co. (1876), 1 
Q. B. D. 77 ; 45 L. J. Q. B. 224 ; 24 W. R. 318 ; 
3 Char. Pr. Cas. 403. 

4260 . .J — In this action counsel ai)plied, 

at the close of the seal, for the costs of an abandoned 
motion, of which notice had been given for to-day. 
The seal closed before eleven a.m. Counsel, as 
amici curiae , raised the question whether the 
application ought not to have been postponed till 
the opening of the next seal. 

Hall, V.-C., said that, subject to the case being 
mentioned by the other side in the course of the 
day, he should allow the costs. — Yetts i\ Biles 
(1877), 25 W. R. 452. 

4261 . -.] — When a bankruptcy appeal has 

been set down in the ordinary course <St is in the 
day’s paper for hearing, if the appellant does not 
appear the respondent is entitled to have the appeal 
dismissed with costs without giving any proof 
that he has been served with a notice of appeal. — 
Rc Lows, Ex p. Lows (1877), 7 Ch. D. 160 ; 47 
L. J. Bey. 24 ; 37 L. T. 583 ; 26 W. R. 229, C. A. 

4262 . .] — When an action is called on for 

trial & the i>ltf. does not appear, the deft, appear- 
ing is entitled to have judgment in his favour with 
costs, without proving that he has been served 
with notice of trial. — .Tames i\ (’row (1878), 7 
Ch. D. 410 ; 47 I.. J. Ch. 200 ; 37 J.. T. 749 ; 26 
W. R. 236. 

4263. .] — The costs of an application for 

the costs of an abandoned notice of appeal will not 
be allowed unless a previous demand for pa^mient 
of them has been made & not complied with. — 
Griffin v. Allen (1879), 11 Ch. D. 913 ; 28 
W. R. 10, C. A. 

4264 . .J — On Dec. 20, 1880, C. gave notice 

of appeal, but did not set it down. On Jan. 11 
he sent a letter withdrawing his notice of appeal. 
On the next day the solicitor for the respondents 
wrote to C. saying that he had delivered briefs, & 
that unless ( ’. would undertake to pay the respon- 
dents’ costs of the api)eal the usual proceedings 
would be taken to enforce payment of them. 
did not answer this letter. The respondents then 
moved that the appeal might be dismissed, & 
that C. might be ordered to pay the costs of the 
appeal & of this application, & an order was made 
accordingly. — Charlton v. Charlton (1881), 16 
Ch. D. 273 ; 29 W. R. 406, C. A. 

4265. .] — Pltf. having served defts. with 

a notice of motion for an injunction, afterwards 
gave them notice of abandonment, whereupon 
an order was made directing pltf. to pay defts.’ 
taxed costs of the motion. Questions arose in 
taxation as to the costs of preparing affidavits 
which had not been filed at the date of abandon- 
ment. Pltf. applied by summons to review the 
taxation. Questions as to practice were sub- 
mitted to the taxing masters, who certified as 
follows ; “ We have always acted upon the 

E rinciple that the costs of all work in preparing, 
riefing or otherwise relating to affidavits or 
plea^gs, reasonably & properly & not prematurely 
done, down to the time of any notice which stops 
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the work, is allowable & that the taxing master, 
having regard to the circumstances of e€W5h case, 
must decide whether the work was reasonable & 
proper & the time for doing it had arrived. We 
apply the same principle in taxing costs on dis- 
continuance of action or dismissal of bill.’* The 
judge, having read the certificate, refused the 
application with costs. — Harrison v. Leutneb 
(Lbutnor) (1881), 16 Ch. D. 569 ; 50 L. J. Ch. 264 ; 
44 L. T. 331 ; 29 W. R. 393. 


Sub-sect. 5. — Costs Reserved. 

4266. Party unsuccessful on motion — Costs 
reserved.] — On a motion for an injunction being 
refused, the costs were reserved to the hearing of 
the cause ; & at the heai'ing, the injunction was 
decreed, & the deft, was ordered to pay to the 
pltf. the costs so reserved, as well as the general 
costs of the suit relating to the injunction. But, 
on appeal, this course of i^roceeding was dis- 
approved by the lord Chancellor, & the decree 
V as altered by striking out the oi*der for payment 
of the reserved costs. 

As a general rule the costs of a proceeding ought 
to be disposed of at the hearing of it ; but at all 
events I cannot approve of the practice of reserving 
the costs of a proceeding for the purpose of 
eventually giving them to the unsuccessful party 
(Lord CorrENHAW, C.). — Lewls v. Smith (1849), 
1 Mac. & a. 417 ; 41 E. R. 1326, L. C. 

4267. Motion successfully opposed by defendant 
— By affidavits before answer.] — Where a pltf.’s 
motion was successfully opposed by a deft, on 
affidavits before answer, costs were reserved. — 
Waring r. Manchester, Sheffield & Lincoln- 
shire Ry. Co. (1849), 18 L. J. Ch. 450 ; 14 Jar. 
613 ; on appeal (1850), 2 JJ, & Tw. 239, L. C. 

4268. Reserve pending explanation of circum- 
stances affecting costs.] — On a motion for an in- 
junction to restrain the sale of certain mines, the 
pltf. offering to pay off what was due to the defts., 
the mortgagees, the court having refused the 
application: R., counsel for some of the defts., 
& W., counsel for others of them, asked for the 
costs of the motion. The Vice-Chancellor was of 
opinion that the costs could not be disposed of, 
without hearing from the defts. the explanation 
of circumstances in the case which might affect 
that question ; & as those circumstances must be 
gone into at the hearing of the cause, it would 
be more convenient to reserve the question of 
costs until that time. R. & W. then suggested 
that, if the suit should not be prosecuted against 
all or any of the defts., or they should be obliged 
to apply to the court to dismiss it for want of 
prosecution, the defts. would be in a difficulty 
as to their costs of this application, which they 
alleged w'as unnecessary, &> not justified by the 
circumstances. The Vice-Chancellor said that 
the costs of the defts. of the motion, in the event 
referred to, ought to be provided for ; & he made 
the following order : Refuse the motion, & reserve 
the costs until the hearing ; but, if the bill should 
be dismissed before the hearing against all or any 
of the defts., the costs of such defts. of such motion 
to be costs in the cause. — Jones v. Batten (1853), 
10 Hare, App. I., xi. ; 1 W. R. 275 ; 68 E. R. 1119. 

4269. Action dismissed with costs — For want of 
prosecution.] — ^When on an interlocutory applica- 
tion the costs are reserved to the hearing, the 
bill is afterwards dismissed, with costs, lor want 


of prosecution, the costs of such interlocutory 
application cannot be obtained. It is therefore 
sometimes useful, upon interlocutory applications, 
for the deft, to ask that the costs may be reserved 
to the hearing or further order, or else that they 
may be made costs in the cause. — Rumbold v. 
Forteath (1858), 4 Jur. N. S. 608. 

4270. Costs of adjourned motion.] — On 

taxing costs under a judgment dismissing the 
action with costs, the costs of a motion by the 
pltf. which was adjourned or stood over to the 
hearing, & was then not brought on, would be 
included in the costs of the action. — Gosnell v. 
Bishop (1888), 38 Ch. 1). 385 ; 57 L. J. Ch. 642 ; 
36 W. R. 505. 

4271. Motion to advance cause as short cause.] — 

An application to the Master of the Rolls, on the 
certificate of pltf.’s counsel, to advance a cause as 
a short cause, was refused on the deft.’s counsel 
stating that it was not a short cause, & the costs 
of the motion were reserved. The cause after- 
wards came on in its regular course, when the 
court, being of opinion that the cause was a proper 
one to be heard as a short cause, gave to the pltf. 
the costs of the motion. — Aldworth v, Robinson 
(1840), 2 Beav. 287 ; 48 E. R. 1191. 

4272. Motion standing over for trial — Whether 
costs reserved.] — Where the court orders a motion 
to stand till the hearing of tlie cause, it simply 
reserves to itself the power of dealing with the 
costs of it differently from the costs in the cause. — 
Singer v, Audsley (1872), L. R. 13 Eq. 401 ; 41 
L. J. Ch. 229 ; 26 L. T. 238 ; 20 W. R. 438. 

4273. .] — If a motion stands over till 

the trial, it is not only unnecessary, but improper, 
specially to reserve the costs. — Bournemouth 
C oMRs. V. Holden, [1888] W. N. 205. 

4274. Costs follow event.] — Costs of 

applications ordered to stand over until trial, & 
costs reserved to be disposed of at the trial, should 
follow the event of the trial without any special 
diiections. — Hodges v. Hodges (1876), 25 W. R. 
162. 

4275. Cost of subsequent hearing reserved — 
Reserved costs of motion not dealt with.] — If the 

costs of a motion are reserved until the hearing, 
&, at the hearing, no mention is made of those 
costs, but the costs of the suit are reserved irntO 
the hearing for further directions, that reserva- 
tion does not include the costs of the motion ; &, 
consequently, the court can make no order respect- 
ing them. — Gardner v. Marshall (1846), 14 
Sim. 575 ; 9 Jur. 958 ; 60 E. R. 481. 

4276. Reference in Judgment or order — Omission 
of.] — Where the pltf.’s costs of two motions were 
reserved to the hearing, & were then by mistake 
omitted to be provided for by the decree, which 
had been enrolled, the court on petition made a 
separate order for their payment. — V iney v. 
Chapun (1868), 3 He G. & J. 282 ; 28 L. J. Ch. 
164 ; 32 L. T. O. S. 325 ; 44 E. R. 1277, L. 0. & 
L. JJ. 

4277. ,] — Where interlocutory appli- 

cations have been ordered to stand to the trial & 
are not then mentioned to the judge, the costs of 
such applications are to be treated as costs in the 
action & taxed accordingly. Sc need not be 
mentioned in the judgment. Where interlocutory 
applications have been disposed of, but the costs 
have been reserved, such costs are not to be 
mentioned in the judgment or order, or allowed 
on taxation, without the special direction of the 
judge. — ^B ritish Natural Premium: Provident 
Assocn. V. Bywatbb, [1897] 2 Ch. 631 ; 66 L. J. 
Oh. 787 ; 77 L. T. 22 ; 46 W. R. 28 ; 13 T. L. R. 
672 ; 41 &ol Jo. 716. 
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4278* Application for costs reserved — At trial 
of action. f—The Master of the Rolls said that the 
practice as to costs required alteration, as the 
effect of the present practice was that a successful 

E arty often lost costs of interlocutory applications 
y forgetting to ask for them at the trial. Direc- 
tions would now be given to the registrars to insert, 
without any special directions of the court, in all 
orders made in this branch of the court awarding 
the costs of actions, these words : “ Including 
costs of all applications ordered to stand over until 
trial, & all costs reserved to be disposed of at the 
trial.’’— PiiACTicK Note, [1870] W. N. 271. 

4279. .] — A motion for an interim 

injunction was adjourned to the trial of the action. 
No provision was made for the costs of the motion, 
& hberty to apply was not expressly reserved. 
At the trial judgment was given for the pltf. on 
the substantial question at issue, with the general 
costs of the action, less £10 for the costs of an issue 
upon which he had substantially failed. The 
pitf.’s counsel omitted to ask for the costs of the 
adjourned motion, & no express provision was 
made for them. Liberty to apply to the court was 
expressly reserved. The judgment having been 
drawn up, passed, & entered, the taxing master 
refused to allow the pltf. the costs of the adjourned 
motion. The pltf. then aj)plied to the court by 
motion, asking that the judgment might be varied 
or corrected by giving him the costs of the 
adjourned motion : — Held : either under the 
liberty to apply reserved by the judgment, or 
under the liberty to apply implied in the order 
adjourning the motion, or by virtue of Ord. 
XLIa., the court had jurisdiction to order the 
payment of the costs in question; & a separate 
order was made, directing the taxation & payment 
of the pitf.’s costs of the motion. 

In every order of the court liberty to apply to 
the court is implied, without its being expressly 
reserved. — Fritz v. Hobson (1880), 14 Oh. D. 542, 
558. 

4280. .] — British Natural Premium 

pROViDENi’ AhsocN. IK Bywater, No. 4277, ante, 

4281. .] — Upon an action coming on 

as a short cause upon motion for judgment in default 
of defence, it was held that costs reserved upon an 
apphcation for an interlocutory injunction might 
be given, although they were not claimed in the 
statement of claim. — Beckley v, Oollky (1004), 
48 Sol. Jo. 201. 

4282. .] — Defts. in an action in respect 

of a right of way applied for a commission to take 
evidence of witnesses resident abroad. Pltfs. 
opposed the application, but the commission was 
ordered. The costs of the application & com- 
mission were reserved. On the hearing of the 
action judgment was given for pltfs., & defts. were 
ordered to pay to pltfs. the costs of the action. 
Pltfs. subsequently moved that the reserved costs 
of the commission abroad should be made costs of 
the action & paid by defts. : — Held : costs of the 
action to include the costs of & occasioned by the 
application & order to take evidence abroad, 
pltfs. to pay the costs of the present motion. 

If the matter had been mentioned at the con- 
clusion of the trial, the court would have made 
those reserved costs costs in the action. The 
practice which it appears Byrne, J., has adopted 
IS worth>^ of respect, but 1 cannot find that his 
decision in British Natural Premium Provident 
Assocn, V. Bywater^ No. 4277, ante, has been treated 
as authoritative or followed in other cases. The 
court ought to do what justice demands. If the 
oint had been mention^ after the trial, I should 
ave awarded the costs to the pltfs. who made 


a considerable concession when the evidence on 
commission was read to the court, & I see no reason 
for not doing that now (Eve, J.). — Cobbold v. 
Garrett, [1929] W. N. 16. 

4283. Incidence of costs reserved.] — I think 
that when costs are reserved it is necessarily 
implied, & the practice of the court sanctions the 
implication, that there is reserved the question 
of the incidence of those costs, quite apart from 
the question whether they are to be paid by the 
pltf. or the deft. It may turn out that they are 
to be paid by neither, & that the costs of both 
ought to come out of the estate, or be paid by a 
third party (Kekkwich, J.). — How v. Winterton 
(Earl) (No. 4), [1904] W. N. 204 ; 91 L. T. 763, 
765. 


Sub-sept. 0. — Costs Not Dealt with in 
Order. 

4284. Whether costs in the cause.] — On this 
day, April 13, 1823, the Vice-Chancellor said, that 
in Michaelmas teim last he had stated to Mr. 
Walker, the registrar, certain questions, for the 
puri) 08 e of ascertaining in what cases the costs of 
a motion, where the court gave no direction as to 
the costs, became costs in the cause to a party to 
whom costs of suit were given upon the hearing. 
The information he had obtained was — 

1st. That the party making a successful 
motion is entitled to his costs, as costs in the cause, 
but the party opposing it is not entitled to his costs, 
as costs in the cause. 

2nd. That the party making a motion which 
fails, is not entitled to his costs, as costs in the 
cause ; but the party opposing it is entitled to his 
costs, as costs in the cause. 

3rd. That where a motion is made by one 
party, & not opposed by the other, the costs of 
both parties are costs in the cause. 

The Vice-Chancellor added, that it was therefore 
the duty of the coru4), whenever by reason of special 
circmnstances it was not the intention of the court 
that these rules should apply, to give particular 
directions with respect to the costs ; but that the 
court very rarely gave any special dii*ections with 
respect to the costs of a motion for the purpose of 
obtaining, continuing, or dissolving an injimction 
to stay proceedings at law, leaving the costs of 
such motion to abide the event of the suit. — 
Practice Note (1823), 1 Sim. & St. 357 ; 57 E. R. 
143. 

4285. .] — ^A bill was filed to restrain the 

infringement of a patent, & an injunction was 
obtained, upon motion, the defts. appearing & 
opposing, & the pltfs. imdertaking to bring an 
action to try their right at law. The pltfs. falling 
to establish their right at law, the bill was 
ultimately dismissed, with costs, for want of 
prosecution ; — Held : upon appeal, that the defts. 
wei‘e entitled to their costs of resisting the motion 
for an injunction as costs in the cause. — Stevens 
V, Keating (I860), 1 Mac. & G. 059 ; 2 H. & Tw. 
176 ; 19 L. J. Ch. 407 ; 14 Jur. 157 ; 41 E. B. 
1420, L. 0. 

4286. .] — If no direction is §iven by the 

court concerning the costs of a motion, they are 
costs in the cause. — Hind v, Whitmore (1866), 2 
K. & J. 468 ; 26 L. J. Ch. 394 ; 27 L. T. O. S. 
65 ; 4 W. R. 379 ; 69 E. R. 862. 

4287. .] — ^The usual rules as to the costs of 

motions do not always apply ; & where one of the 
parties is ordered to pay fill the costs of a suit to a 
given time, the costs of motions made during that 
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time may be included in the costs of the suit. — 
Webster v. Manby (1869), 4 Ch. App. 372 ; 20 
L. T. 387 ; 17 W. R. 545, L. JJ. 

4288 . ■ — — .] — Where an order is made giving 
the pltf. the costs of suit, & nothing is said about 
the costs of a motion for an injunction, the pltf. 
is entitled to them under the liberty to apply, & 
must apply by petition, on the authonty of Viney 

V, Chaplin f No. 4276, ante* — Haiuus v* Hilliard 
(1869), 20 L. T. 216. 

4289 * In a suit to restrain the erection 

of a jetty in a river, a motion for an injunction was 
ordered to stand over till the healing, but no 
declaration was made as to costs. The pltf. 
then amended the bill, & turned it into an informa- 
tion & bill. When the suit came to a hearing, a 
decree was made for a perpetual injunction, & the 
deft, was ordered to pay the costs of the suit ; but 
the costs of the motion were not mentioned in the 
decree : — Held : the motion was substantially 
a successful motion, & that the costs of the motion 
were costs in the cause. — Mounsey v. IjONsdatjw 
(Earl), A.-O. r. Lonsdale (Earl) (1870), 6 Ch. 
App. 141; 40 L. J. Ch. 198; 23 L. T. 794; 19 

W. R. 235, L. JJ. 

4290 . .] — In a partnership suit pltf. moved 

for a receiver & injunction, A the motion, which 
was opposed by deft., was ordered to stand 
till the hearing, upon an undei^taking by both 
I)arties to concur in transferring the paitnership 
accoimt to the bankers of the firm, A to pay to 
such account all assets of the firm that should reach 
their hands, A not to pay or apply any of the 
partnei'ship assets except for pai’tnei'ship purposes. 
No directions were given by the court as to the 
costs of the motion. The common order dis- 
missing the bill for want of prosecution was sub- 
sequently obtained on deft.’s application, the 
court refusmg to make any order as to the costs 
of the motion for a receiver : — Held : that these 
costs were costs of an imsuccessful motion, A as 
such, costs in the cause, payable by pltf. — Cor- 
coran V, Witt (1871), L. R. 13 Eq. 53 ; 41 L. J. 
Ch. 67 ; 25 L. T. 653. 

4291 . — — .] — It is the duty of a taxing master 
to include in the costs of the action all costs ex- 
pressly disposed of in that way, A the costs of 
applications the costs of which ai*c not expressly 
reserved by the order. ^Vhere costs are <'x- 
pressly reserved by any order (whetlier costs of a 
trustee or beneficiary or both), such costs must be 
expressly dealt with by the judge, A the elTect is 
that the incidence of those costs, not only as 
between the pltf. A deft., is reserved, A it is the 
duty of the taxing master to see they are not 
included in the bill without further direction from 
the court. — How v. Winterton (Earl) (No. 4) 
(1904), 91 L. T. 763 ; [1904] W. N. 204. 

4292 . ,] — In an action brought in the High 

Court the pltfs. applied for summary judgment 
under Ord. XIV. The deft, obtained leave to 
defend as to part of the claim on the terms of his 
paying the balance of £3 to the pltfs., A the action 
was remitted to the county court. The deft, paid 
the £3 to the pltfs., A the action proceeded. At 
the trial judginent was entered for the deft, with 
costs on the higher scale : — Held : that the court 
had a discretion under sect. 113 of the County 
Courts Act, 1888, to order the pltfs. to pay to the 
deft, the costs of the proceedings under Ord. XIV., 
notwithstanding that the pltfs. had by those pro- 
ceedings succeeded in obtaining satisfaction of 
a portion of their claim. 

Another point arises on the order that if the £3 


is not paid within two days the pltfs. shall be at 
liberty to sign judgment for that amount ; this 
order is altogether silent as to costs. The result 
is that the costs become costs in the action 
(Parwell, j.). — Mentors, Ltd. v* Evans, [1912] 
3 K. B. 174, 179 ; 81 L. J. K. B. 1111 ; 107 L. T. 
82 ; svb nom. Mentors, Ltd. v. White, 66 Sol. Jo, 
602, C. A. 


Sub-sect. 7. — Motion for Relief by Way 

OF INDUICJENCE. 

4293. Liability for costs.] — ^An application to 
advance a cause having been granted, defts. applied 
for the costs of the motion, on the ground that it 
was an indulgence granted to pltfs. : — Held : 
costs to be costs in the cause. — C arthew v, Bar- 
clay (1839), 10 Sim. 273 ; 69 E. R. 619. 

4294. .] — Where a cause had been advanced 

on an application made by pltf. A opposed by 
deft, the Vice-Chancellor said that the advancing 
of a cause was in the nature of an indulgence to 
pltf. A, therefore, the costs of the application 
ought to be paid by him. — B rowne v, Lockhart 
(1840), 10 Sim. 420 ; 9 L. J. Ch. 167 ; 4 Jur. 167 ; 
59 E. R. 678. 

4295. .] — The court relieved a party from 

an undertaking to make an admission upon a 
trial at law, the law on the point having, since the 
undertaking, been placed in a state of uncertainty, 
by reason of conflicting decisions of different 
courts. 

It is not right that deft., in trying a legal right 
before a court of common law, should be bound 
by an admission, made under such peculiar 
circumstances. I discharge deft, from his under- 
taking to the extent asked, upon payment of all 
the costs occasioned thereby (Lord Langdale, 
M.R.).-— Cocks v. Purday (1850), 12 Beav. 451 ; 
50 E. R. 1133. 

4296. .] — A suit stood dismissed for want 

of prosecution, in consequence of the pltf. not 
serving a subpoena to hear judgment within the 
time limited by an order to speed. The pltf. 
moved to stay the taxation of the costs of suit ; — 
Held : t hat the motion ought to have been to 
restore the bill ; A that although the court would 
feel inclined to grant indulgence, in the case of a 
bo7id fide mistake, yet that it was not to be ex- 
t<‘nded to such an extent as to encourage parties 
in proceeding negligently with their suits. 

Ignorance of the practice held to be no sufficient 
ground for restoring the suit, nor the fact that the 
long vacation had intervened. — B artlett v. 
llARTON (1853), 17 Beav. 479 ; 2 W. R. 1 ; 51 
E. R. 1119. 

4297. .] — By inadvertence, an affidavit was 

not filed until after the evidence had closed, 
though prepared before. The court on motion, 
gave liberty to use it, on payment of the costs of 
the motion. — D ouglas v. Archbutt (1857), 23 
Beav. 293 ; 29 L. T. O. H. 36 ; 5 W. R. 393 ; 63 
E. R. 116. 

4298. .] — Pltf. having omitted to file 

interrogatories for the examination of deft, within 
the time limited, now moved for leave to file 
interrogatories out of time with an affidavit that 
through press of business pltf.’s solicitor had. 
neglected to file them in due time : — Held : pltf. 
must pay the costs of the motion, the general rule 
being, that whenever a party has by his own 
fault, however venial, occasioned expense, he 
must pay the costs of it. — Dakins v. Garratt 
(1868), 4 Jur. N. 8. 679. 
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4299* .] — Where the time within which a 

printed copy of a bill should be filed had been 
allowed to expire by reason of forgetfulness & 
pressure of business on the part of pltf.'s solicitor, 
the court allowed the written copy of the bill U) 
be restored, and a printed copy to be filed nunc 
pro tunc, pltf. paying the costs of the application. 
—Mobs v. 8yers (No. 2) (1863), 32 L. J. Ch. 713 ; 
9 Jur. N. S. 1219 ; 11 W. H. 1047. 

4300* .] — ^Where in a foreclosure action a 

mortgagee had obtained a foreclosure order nwi, 
& subsequently a judgment creditor in another 
action, who had obtained the appointment of a 
receiver by way of equitable execution of the 
property of the mortgagor, applied to be added as 
a deft, to the foreclosure action, & that the period 
for redemption might be extended, the court made 
an order adding the applicant as deft., but refiised 
to extend the period for redemption. 

I think the proper order to make is that tlie 
applicant be added as a deft, to the action, & that 
the proceedings in the action be carried on between 
the pltf. & the original deft, such new defts. as 
if he had been originally a deft. With regard to 
the costs, the applicant comes in hei‘e for his own 
protection k asks for an order for his own 
advantage. In this he is only partially successful, 
& it is stated that the security is insufiicient, k 
I think, therefore, he ought to pay the pltf.^s costs 
of this motion in any event (Warkinoton, J.). — 
Re Parbola, Ltd., Blackbttrn v. Parbola, Ltd., 
[1909] 2 Ch. 437, 439 ; 78 L. ,1. Ch. 782 ; 101 L. T. 
382 ; 63 Sol. Jo. 097. 


Sub-rect. 8. — Taxation of Costs. 

4301. Motion treated as trial— Solicitor’s re- 

muneration.] — Where a motion is treated as the 
trial the taxing master should allow attendances 
at the trial under Appendix N., item 172 (Yearly 
Supremo Couit Practice, Part II.). — Dyer v. 
London Sctiooe Board, [1903] W. N. 83 ; 19 

T. L. K. 413. 

4302. Counsel’s fees.J — The pltf. moved in 

an action for an interim injunction k the court 
directed that the motion should be lieard with 
witnesses k treated as the trial of the actiem. 
The pltf.’s solicitors delivered fresh briefs to 
counsel as for the trial of the action. On Feb. 24, 
1909, at the hearing the case was compromised on 
terms which included a stipulatit)n that one of 
the defts. shoidd ijay the pltf.’s costs. The 
judgrrient, which embodied the terms of the com- 
promise, commenced as follows ; “ Upon motion 
on Feb. 6 k 12, 1909, k this day made unto the 
court by counsel for the pltf, which niotion was 
on Feb. 12, 1909, ordered to be set down for hear- 
ing on Feb. 18, 1909, as a motion with witnesses, 
to be treated as the trial of the action, k upon 
reading,” etc. The taxing master allowed the 
fees marked on the briefs delivered on the motion, 
but disallowed half the fees marked on the fresh 
briefs of counsel for the pltf., k the pltf. took out 
this summons to vary his certificate : — Held : 
that, inasmuch as the motion was not disposed 
of till the hearing on Feb. 24, the taxing master 
was right. 

The pltf. has cited k relied on Dyer v. London 
School Board, No. 4301, ante, a case with reference 
to solicitors* charges ; but that decision in no way 
governs the present case, for the remuneration 
to which solicitors are entitled is ascertained on 
an entirely different footing from that on which 


counsel’s fees are fixed. It is true that as the 
motion was to be treated as the trial of the action 
it became of much greater importance than when 
it was only an interlocutory application ; but 
that is met by the observation that it was open 
to the parties to pay k to the taxing master to 
allow higher fees than would be justified on an 
ordinary motion. The master has dealt with 
that ; he has allowed an increased fee k he says 
that the fees he lias allowed are sufficient. In 
my opinion he was right k the application must 
be dismissed with costs (Warrington, J.). — 
CooKBON V. Catton, [1910] 1 Ch. 410, 413 ; 79 
L. J. Ch. 265 ; 54 Sol. Jo. 307. 

4303. Abandoned motion.] — H arrison v. Leut- 
NKR (Leutnor), No. 4265, ante. 

4304. Discharge of irregular order.] — An order 
‘‘ to discharge an irregular order with costs,” 
carries the costs of the application to discharge it. 
— West V. Smith (isll ), 3 Beav. 492 ; 10 L. J. Ch. 
218 ; 49 E. IL 191. 

4305. Costs of k occasioned by an application.] 

- — ” The costs of k occasitmed by the application ” 
include the cosis of an inU'rlocutory order made 
in pursuance of part of the application, ('osts of 
the day can only be obtained by a special order 
at the time . — Re Harris, Ex p. (Jreen (1822), 
1 Cl. k J. 16, 188. 

4306 . .j — •'Hio pHf., having filed his bill, 

gave notice of a motion for an injunction, which 
stood over, at the request t)f the (lefts., that they 
might tile affidavits. B(‘fore the motion was 
heal'd, the defts. put in a demurrer, which was, 
in the first instance, overruled, but was afterwards 
allowed upon appeal, k the pltf. w^as ordered to 
pay the costs of th(* demurrer, k the costs of the 
suit : — Held : that the defts. weie entitled to 
their costs occasiom^d by th(* motion for an 
injunction.— F inden v. Stephens (1848), 17 

L. J. Ch. 342 ; 11 L. T. O. S. 325. 

4307. — -•] - A bill was filed to restrain the 
infringement of a patent, A an injunction was 
obtained, upon motion, the defts. appearing k 
opposing, k th(' pltfs. undertaking to bring an 
action to try their right at Law. The pltfs. failing 
to e.stablish their right at law, the bill was 
ultirnaUdy dismissed, witli costs, for want of 
prosecution :~ -HeId : upon app(*al, that the defts. 
W(‘re entitled to their costs of resisting the motion 
for an injunction as costs in the cause. — S tevens 

V. Keating (1850), 1 Mac. k C. 659 ; 2 H. Tw. 
176; 19 L. J. Ch. 407; 14 Jur. 157; 41 E. R. 
1120, L. C. 

4308. Costs up to & including this day.] — On 

July 23, 1889, a motion on behalf of W. to remove 
his name from the register of the company in 
respect of ccutain shares came on for hearing as 
an action with witnesses. W. was not present 
for (‘xamination, k the court, as an indulgence, 
allowed the motion to stand over till the Michael- 
mas Sittings, on condition that W. paid to the 
company ” all their costs of such motion incurred 
up U) the present time, including the costs of the 
hearing of this motion this day.” On Dec. 16, 
1889, Kay, J., decided the motion in favour of 

W. , k ordered the taxing master to tax the costs 
of W. of his motion, except the costs of the order 
of July 23, 1 889, directed to be paid by him. The 
solicitors of the company sent in a bill of costs of 
the motion up to July 23, 1889, including the 
costs of the motion on that day. W. objected 
to pay any costs for items which were utilised at 
the postponed hearing. He also objected to pay 
the costs of an interlocutory application to attach 
the secretary of the company for non-compliance 
with an order for discovery, which costs had by 
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consent been made costs in the action ; also the 
costs of an interlocutory application to postpone 
the trial, on which no order was made : — Held : 
that tlie taxing master had acted upon a wrong 
principle in including these interlocutory applica- 
tions in the costs of the motion, which W. was 
ordered to pay ; but that the other items for 
subpoenas, etc., which were utilised at the post- 
poned trial, were in the discretion of the taxing 
master, & W. must pay them. No costs of the 
summons . — Re Metropolitan Coal Consumers’ 
Assocn., Wainwright’s Case (1890), 03 L. T. 
210 . 


Sect. 17.- PENALTY COSTS, 

4309. General rule — Costs not imposed as 
penalty.]— The general principle upon the subject 
of costs is . . . that the costs ought never to be 
considered as a penalty or punishment, but merely 
a necessary consequence of a party having created 
a litigation in wliich he has failed (I^oiU) ('ran- 
VkORra). — Clarke A Chapman v. Hart (1858), 

H. L. Cas. 033 ; 27 L. ,7. Ch. 615 ; 32 L. T. O. 8. 
380 ; 5 .Tur. N. 8. 447 ; 10 R. R. 1443. 

4310. .] — The judge, at the trial of 

an action in wliich there was a claim & counter- 
claim, thinking both parties in the wrong, dis- 
missed the action without costs & also dismissed 
the coimtei'claim with costs, but ordered that if 
the costs of the counterclaim sliould not amount 
to half the whole costs of the action deft, should 
pay the difference to pltf. : — Held : the order as 
to costs w'as iiTegular, ina.smuch as, after dis- 
missing the action without costs, it imposed part 
of Die costs of the action upon deft, by way of 
penalty ; but in substance the order was within 
the discretion of the judge, as it amounted to 
dismissing the claim counterclaim & directing 
deft, to pay half the whole costs of the action. — 
W 1 LI.M 0 TT V. Barber (1881), 17 Ch. 1). 772 ; 45 
L. T. 229, C. A. 


Sect. 18.— PLAINTIFF^S COSTS. 

4311. Plaintiff’s right to costs — ^Action to enforce 
legal right — ^Absence of misconduct.] — As I under- 
stand the law as to costs, it is this, that where a 
pltf. comes to enforce a legal right, & there has 
been no misconduct, omission or neglect on his 
part, which should induce the court to deprive 
him of his costs, the court has no discretion 
cannot take away the pltf.’s right to costs 
(.lESSEL, M.Tt.). — Cooper v. Whittingham (1880), 
16 (^h. 1). 601 ; 49 L. J. Ch. 762 ; 43 L. T. 10 ; 28 
W. It. 720; 24 Sol. Jo. 011. 

4312. Absence of notice before action.] — 

WirrMAN V. Oppenheem, No. 4019, ante, 

4313 . .] — Kuskin V, Robinson, 

No. 4017, ante. 

4314. Defendant offering relief claimed.] — 

As a general rule, the costs of the cause should 
follow the result of the cause ; but an exception 
wOl be made where a party has establishea his 
object by means of an unnecessary degree of 
lit^ation. 

Thus, the pltfs. having filed a bill to restrain 
the defts. from using certain trad© marks, & for 


an account of the profits made by the sale of goods 
so marked, obtained on ex parte injunction. On 
the same day, the pltfs. received a letter from the 
defts.’ solicitor in which the defts. stated (through 
their solicitor) that they had never used the marks 
since they were aware they were private property ; 
& that they did not intend to use them again ; 
k they offered to compensate the pltfs. for any 
injury they might have sustained. The pltfs., 
however, prosecuted the cause to a hearing ; k 
then, by their counsel, abandoned their title to 
the account, because it was so small as not to be 
worth taking. The Lord Chancellor, although he 
made the injunction perpetual, refused the pltfs. 
the costs of the suit.— Millington v. Fox (1838), 
3 My. k Cr. 338 ; 40 E. R. 960, L. C. 

4315. .] — Where a deft., haying ren- 

dered himself liable to be sued, k being sued, 
offers to submit to all the relief to which the pltf. 
is entitled, the court will not give the pltf. his 
costs of the subsequent prosecution of the suit. — 
Colburn v. Simms (1843), 2 ITare, 543; 12 

L. .1. (’h. 388 ; 1 L. T. O. 8. 75 ; 7 Jur. 1104 ; 07 
E. R. 224. 

4316. .] — The deft., who was a china 

manufacturer, purchased abroad for his own 
private use a large nmnber of cigars wliich were 
consigned to hhn at tlie docks here in cases bearing 
a spurious brand, purporting to be that of the 
jjltfs., who were cigar manufacturers. The deft, 
was not aware that the brand was spurious, nor, 
except from seeing it on the invoice, that any 
such brand was in use. 

Immediately upon the pltfs. issuing their writ 
k serving the deft, with costs of motion for an 
injunction to restrain him from selling the cigars, 
the deft, stated that ho had no intention of selling 
the cigars, k offered all the relief asked for by the 
writ, k afterw^ards at the motion agreed to an 
undertaking in the temis of the writ, the question 
of costs being reserved : — Held : .the deft, must 
pay all the costs of tlie action. — Upmann v. 
Forester (1883), 24 (’h. D. 231; 52 L. J. Ch. 
940 ; 49 L. T. 122 ; 47 J. P. 807 ; 32 W. R. 28. 

4317. .] — On June 12, 1880, one of 

the defts.’ travellers received an order from 
Nutting, of Lavender Hill, for sixty dozen card- 
board boxes, with labels bearing the words 
“ Browne’s Satin Polish for ladies’ k children’s 
boots k slioes, travelling bags, trunks, etc., manu- 
factured by Browne, of Jjavender Hill.” On 
July 0, 1880, the pltf., the owner of a registered 
trade mark, 14,127, bearing the words ” Brown’s 
Satin Polish,” issued a writ to restrain the in- 
fringement of his trad© mark. On July 7, 1880, 
the defts. offered to compensate the pltf. without 
the necessity of legal proceedings, k to destroy 
the labels, k comply with any reasonable request 
of the pltf. On July 10 the pltf. moved for an 
injunction: — Held: notwithstanding the defts.’ 
offer, the motion was not an unnecessary proceed- 
ing, k the defts. must pay the costs caused by 
what they had done. — Fennessy v. Day k 
Martin (1886), 55 L. T. 161. 

4818. .] — Florence v. Mallinson, 

No. 4008, ante, 

4819. .] — ^Wliere on a threat of pro- 

ceedings a deft., through his solicitor, writes a 
letter to the pltf. offering him everything he could 
obtain on an interlocutory motion, & there is no 
suggestion that the terms of the letter will not be 
carried out, & notwithstanding such letter the 
pltf. commences proceedings k moves for an 
mj unction, such motion will be refused with 
costs. — Snugos V, Sbyd k Kelly’s Credit 
Index Co., [1894] W. N. 06. 
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4320, .] — Pltf. whose copyright is 

infringed has a right to an order of the court 
restraining the infringement, & is not prevented 
from exercising his rights by an offer of the in- 
fringer before action that he will promise not to 
do it again & will pay such damages as may be 
agreed upon. If such an offer is repeated after 
writ issued, with the addition of an offer to submit 
to an order & pay costs to date, pltfs. may be 
deprived of any subsequent costs. — Savoiiy 
(E. W.), Ltd. v. World op Golf, Ltd., [1914] 
2 Ch. 666 ; 83 L. J. Ch. 824 ; 111 L. T. 269 ; 68 
Sol. Jo. 707. 

4321. .] — Wliero the pltf. in an action 

for the infringement of his registered design, or 
trade mark, or patent, is proceeding to obtain a 
judgment restraining the infringement, it is desirable 
that some publicity should be given to the order ; &, 
although the deft, has consented to the order, the 
pltf. is entitled to tlie costs of moving in open 
court, & not merely to such as would have been 
incurred by applying by smnmons in chambers. — 
Smith (.T. T.) ik .Iones (J. E.), Ltd. v, Seuvk’E, 
liKEVE Co., [1914] 2 Ch. 576 ; 83 .7. (h. 876 ; 

111 T. 669; 30 T. L. R. 699; 58 Sol. Jo. 
687. 

4322. Offer of substance of plaintiff’s 

claim.] — ^Waltor v. Stetnkopff, No. 4009, ante, 

4323 , Defendant successful in part of 

action.] — In an action for breach of contract to 
j)ut house drainage in proper order, pltf. made a 
claim for special damage consequent on illness 
which broke out in his family, acting on the 
oy)inion of his doctor that the illness arose from 
defective drainage. Pltf. succeeded in the action, 
but failed on this claim, & the judge gave deft, 
the costs of the items of special damage on which 
pltf. had failed : — Held : there was “ good cause ’’ 
for the order. — Forster v, Farqu3IAr, |1893] 1 
Q. B. 564 ; 62 L. J. Q. B. 206 ; 68 L. T. 308 ; 41 
W. R. 426 ; 9 T. L. R. 338 ; 4 R. 346, C. A. 

4824. Defendant successful in whole action 

— Power of county court Judge — Effect of defen- 
dant’s conduct.] — county court judge has no 
power to order a successful defendant to pay the 
costs of pltf. 

I may add that the county court judge has 
power to order a successful deft, to pay such part 
of pltf.’s costs as has been caused by deft.’s mis- 
conduct in the action (Channeix, J.). — Andrew 
P. Grove, [1902] 1 K. B. 626 ; 71 L. .1. K. B. 439 ; 
86 L. T. 720 ; 60 W. R. 624 ; 18 T. L. R. 466 ; 46 
Sol. Jo. 380, D. C. 

4325. .] — London Welsh Estates, 

Ltd. V, Phillip, No. 1706, ante, 

4326. Action tried with or without Jury.] — 

Where the cumts have held that there is good 
cause for deprivation of costs after trial by jury, 
I think it clear that under similar circumstances 
after trial without a jury the exercise of the 
discretion in the same way must be justifiable 
(Atkin, 1j..1.). — Ritter v, Godfrey, [1920] 2 
K, B. 47 ; 89 L. J. K. B. 467 ; 122 L. T. 396 ; 
36 T. L. R. 144, 0. A. 

4827. Declaratory order as to lessee’s right 

to assign— No relief claimed beyond declaration.] — 

The lessee of a hotel, who had covenanted not to 
assign without the lessor’s consent unless “ un- 
reasonably withheld,” asked permission to assign 
to a certain brewery. The lease had twelve years 
to run. The lessor, who entertained a strong 
opinion that a brewery tie would depreciate the 
value of the hotel, gave an unconditional consent 
to the assignment ^ a private person who would 
carry on the business as a free house, & added, 
‘‘ but if you desire to assign the tenancy to a 


brewery firm, then the rent must be increased 
by twenty-five pounds (£25) per annum & the 
term extended from twelve to twenty-one years.” 
His sole object in imposing these conditions was 
to recoup himself for the depreciation that would 
be caused by the tie: — Held: (1) the demand 
of an increased rent as a condition for consenting 
t<3 an assignment to a brewery was a demand of a 
” fine or sum of money in the nature of a fine,” 
&, being as such directly contrary to the proviso 
precluding any such demand imported into the 
lease by sect. 3 of the Conveyancing Act, 1892, 
was unreasonable. The consent had therefore 
been “ unreasonably withheld,” & the lessee was 
entitled to assign to the brewery without further 
consent ; (2) the lessee, having no cause of action 
against the lessor for unreasonably withholding his 
consent, was not entitled to the costs of an action 
to obtain the above declaratfiry judgment. — 
Jenkins r. Price, |1907] 2 Ch. 229 ; 76 L. J. Ch. 
607 ; 23 T. L. R. 608 ; on appeal, [1908] 1 Ch. 
10, C. A. 

4328, .] — Py a lease made in 

1901 a house was demised by defts. to the pre- 
decessors of pltf. for thirty-one years less fifteen 
days, at a rent of £450 a year. The lease con- 
tained some onerous covenants, including a 
covenant by the lessees that they would not, 
without the licence in writing of the lessors (such 
licence not to be unreasonably or arbitrarily with- 
held), assign, transfer, or underlet the demised 
premises. In 1905 pltf. purchased the residue of 
the term in the lease desired to assign it to his 
wife. The lessors objected to an assignment to a 
married woman, & w^ould only grant their licence 
to assign on condition that pltf. executed a 
covenant for himself, his executors & adminis- 
trators, at all times during the continuance of the 
lease of 1901 to pay the rent & perform all the 
covenants, agreements, & provisions contained in 
the said lease, as if he hacl been a party thereto. 
Upon a summons in an action by the lessee against 
the lessors, the lessee claimed a declaration that 
he was entitled to assign the lease without the 
licence of the lessors, & free from conditions : — 
Held : the condition sought to be imposed by the 
lessors was altogether unreasonable, & the declara- 
tion asked would be made ; but as no relief was 
sought against the lessors the declaratory order 
would be made without costs, according to the 
principle laid down in Jenkins v. Price, No. 4327, 

Evans Levy, [1910] 1 Gh. 452; 79 

,T. Ch. 383 ; 102 L. T. 128. 

4329, .] — Sect. 3 of the Con- 

veyancing A ]jaw of Property Act, 1892, applies 
to all leases whether executed before or after the 
commencement of the Act, &, in the absence of 
express provision to the contrary, engrafts upon 
every covenant in any such lease against assign- 
ment or underletting without consent a proviso 
that no money shall be payable in respect of such 
consent. If a lessor refuses to give a consent 
except upon payment, the lessee is relieved from 
obtaining his consent & can make a valid assign- 
ment or underlease without it ; but he is also 
entitled to bring an action for a declaration to 
that effect, in which costs will be given him 
though no relief is asked for beyond the declara- 
tion. — West v, Gwynne, [1911] 2 Ch. 1 ; 80 

L. J. Ch. 678 ; 104 L. T. 769 ; 27 T. L. R. 444 ; 
55 Sol. Jo. 519, C, A. 

4330 , Absence of unfairness or oppression*] 

-A successful pltf. can only be deprived of costs 
where there has been some unfairness or oppression 
in bringing or continuing the action. — ^POOL v. 
Crawcour (1884), 1 T. L. R. 166, C. A. 
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Sect 18. — Plaintiff's costs.] 

4331. .1 — This was an appeal by pltfs. 

from the judgment of Mr. Justice Grantham at 
ttie trial with a jury as to costs. The action was 
for £85, the price of milk supplied to deft, from 
August to October, 1887. Deft, set up a defence 
that there was a breach of warranty that the milk 
was pure, alleging that the milk was adulterated 
with w^ater, which rendered it of no value, & 
counterclaimed £150 for damages for loss of custom 
owing to the bad quality of the milk. At the 
trial pltfs.’ claim was admitted, & the jury gave 
a verdict for deft, upon tlie counterclaim for £20, 
some of the milk being proved to be adulterated. 
The learned judge gave judgment for jdtfs. for 
£85 on the claim & for deft, for £20 on the counter- 
claim, but being of opinion tliat the real question 
w^hich the parties came to try was whether the 
milk had been adulterated or not, &: if so by wdiom, 
he gave pltfs. the costs of prf»ving their claim At 
deft, the general costs of the action ^ the costs of 
the counti*rclaim. Pltfs. appealed : — Held : what 
deft, liad done obliged i:)ltfs. to bring the action. 
Bringing the action to recover what was due 
could not be said to be oppressive. Nor had pltfs. 
conductx^d the action in an oppressive way. There 
was, therefore, no “ good cause ” shown costs 
must follow the ordinary rule. — Wilts, Dorset 
Somerset Dairy l^onrcE Supply Assocn. v. 
Hammond (1889), 5 T. L. K. 19(), C. A. 

4332. .] — In an action for breach of 

promise <»f man’iage the jury, wdio were invited 
by counsel for pltf. by the judge Uj award 
moderate damages, found a verdict for pltf. for 
£10. The judge deprived pltf. of costs. There 
was no suggestion of any oppression or misconduct 
on the jiaH of pltf. in bringing the action or in the 
conduct of it : — Held : there was no “ good 
cause ” for depriving pltf. of costs. — Tipping r. 
Jepson (1900), 22 T. L. R. 743, C. A. 

4333. Defendants withdrawing defence — 

Plaintiff proceeding to trial — Relief required not 
obtainable on motion.] — Grant v , Knare.s- 
BOROUOH Urban District Council, No. 4018, ante. 

4334. Frivolous & vexatious action.] — 

Pltf. had nothing but a formal assault for which 
he had chosen to bring the action. The assault 
was merely nominal, & lie claimed £10,000 & got 
a farthing. Considering all the circumstances of 
the case there wen* grounds for thinking that the 
at*tion was brought frivolously & carried on 
vexatiously, & therefore pltf. was deprived of his 
costs directed to pay defts.’ costs. — MACfJREGOR 
V. Clay Caminada (1888), 4 T. li. R. 715, C. A. 

4335. Action for recovery of several closes 

of land — Defence that defendant in possession — 
Verdict for plaintiff for some closes claimed.] — 
Where an action is tried with a jury the judge 
before whom it is tried has no jurisdiction under 
Ord. LXV., r. 1, to make an order by which the 
costs will not follow the event unless there exist 

good cau.se ” within the meaning of that rule, 
& consequently there is an appeal with respect 

the existence of the facts necessary to give the 
judge jurisdiction to make sucli order. To be 
“ good cause ” within that rule there must be 
facts showing that it would be more just not to 
allow the costs to follow the event, as, for example, 
oppression or misconduct of either of the parties 
by which costs have been unnecessarily increased. 
The fact that the action is for the recovery of 
several clo^s of land, that the only defence is 
that deft, is in possession, & that the verdict is 
lor pltf. for some only of the closes claimed, does 
not by itself constitute “ good cause ” within 


Ord. LXV., r. 1, since the verdict in such a case 
is distributive, & the costs if properly taxed, 
would be as on a finding by the jury on separate 
issues. — Jones v. Curling (1884), 13 Q. B. D. 
262 ; 53 L. J. Q. B. 373 ; 50 L. T. 349 ; 32 W. R. 
651, C. A. 

433 e, Plaintiff recovering nominal sum.] — 

The mere fact that the jury have given only a 
farthing damages to a pltf. in an action for libel 
is not conclusive to show that “ good cause ” 
existed for depriving pltf. of costs, but it is an 
element to be taken into account. — Moore r. 
Gill (1888), 4 T. L. R. 738, C. A. 

4337. .] — This was an action for libel 

& a counterclaim for slander. The jury found a 
verdict for pltf. on his claim with one farthing 
damages. The judge ordered that on the claim 
pltf. should be deprived of his costs & deft, should 
have the costs of same. — Myerr v. Financial 
News (1888), 5 T. L. R. 42. 

4338. .] — In an action for libel the 

jury found a verdict for pltf. with one farthing 
damages, & it was held that, as the smallness of 
the damages indicated the view of the jury that 
the action ought not to have been brought, there 
was “ good cause ” for depriving pltf. of costs. — 
Wood Cox (1889), 5 T. L. R. 272, C. A. 

4339. — .] — Pltfs. sued defts. for libel 

A obtained a verdict for one farthing damages : — 
Held : the conclusion to be drawn from the verdict 
was either tliat the jury thought that the charges 
were nearly true, or that they thought that ])ltfs. 
had suffered no commercial damage, <S^ in those 
circumstances each party should bear tlieir own 
costs. -Red Man’s Syndicate, Ltd. r. Associ- 
ated Newspapers, Ltd. (1910), 26 T. L. R. 394. 

4340. . I — Pltf. sued deft, for slander 

in respect of a statement tliat pltf. had at a 
parliamentary election voted twice in one division. 
Deft, admitted publication, A paid £10 lOi?. into 
court in respect of the woi*ds complained of with- 
out the meanings alleged in the innuendo, which 
he domed, & pleaded in mitigation of damages 
certain letters of apology which he had written. 
At the trial the jury found a verdict for pltf. with 
one farthing damages, Darling, J., held that 
pltf. was entitled to the costs of the action. On 
appeal : — Held : there was no reason shown for 
interfering with the exercise of the judge’s dis- 
cretion in making the order that ho did. — Kinnell 
r. Walker (1911), 27 T. I.. R. 257, C. A. 

4341 . _.j — In an action for slander the 

jury found the main issue in favour of pltf., but 
returned a verdict for one farthing damages only : 
— Held: pltf. was entitle*d to the costs of the 
action.— Macalister v. Steedman (1911), 27 
T. L. R. 217. 

4342. .] — ^A firm of wliolesale news- 

paper agents which lias distributed copies of a 
journal containing defamatory matter is not liable 
to pay damages in respect thereof if they did not 
know that the copies distributed by tliem con- 
tained the defamatory matter, & if their ignorance 
was not due to negligence, & if they neither knew 
nor were likely t^ know tliat the journal was 
likely to contain defamatory matter. In a libel 
action against the editor & the printers of a 
journal & against a firm of wholesale newspapei* 
agents which had distributed the journal, the 
judge directed the jury to the above effect & ruled 
that there was no joint publication by the agents 
with the other defts., & the jury found that the 
newspaper agents had not acted innocently, & 
awarded Is. damages as against them. The 
court thereupon deprived pltf. of costs as against 
the newspaper agents on the ground that the 
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amount of damages showed that the jury con- 
sidered that there was no moral obliquity on their 
part. — Haynes v, De Beck (1914), 31 T. L. R. 
115. 

4343 , .] — Where an action for defama- 

tion is tried by a judge with a jury, & pltf. recovers 
nominal damages only, the judge, in deciding 
whether there is “ good cause ” for making an 
order under Ord. IjXV., r. 1, depriving pltf. of 
costs should take into consideration all the circum- 
stances of the case, both before & after the issue 
of the writ. The smallness of the dam^es is only 
one element for consideration. The judge must 
exercise a discretion independent of any view 
expressed by the jury on the question of costs 
(McCardie, J.). — Martin v. Benson, [1927 j 1 
K. B. 771 ; 96 X.. J. K. B. 405 ; 137 I.. T. 183 ; 
43 T. L. R. 247. 

4344, — Action brought out of spite.] — 

In an action for libel, in which pltfs. recovered a 
farthing damages, pltfs. were deprived of their 
costs, the judge saying that h<‘ thought the action 
was brought out of spite. — Morgan v. Wallis 
(1917), 33 T. L. R. 495. 

4345, Defendant recovering on 

counterclaim.] — Pltf. claimed damages from deft, 
in respect of an alleged libel <S: slander. Deft, 
counterclaimed in respect of statements made 
about him by pltf. At the trial of the action the 
jury found for pltf. on the claim with one farthing 
damages & for deft, on the counterclaim with 
48s. damages : — Held : pltf. should be deprived 
of his costs, ^ deft, was entitled to the costs of 
his counterclaim, — Nicolas v. Atkinson (1909), 
25 T. L. R. 568. 

4346 , Though claiming large sum — 

Effect of defendant’s conduct,] — In my opinion, in 
an action founded on contract wdiere, as in the 
present case, pltf. claims a large sum, A in the 
result, though he establishes liis contract i>rove& 
the breacli, recovers only nominal damages, there 
is good ground for a special order as to costs. If 
there is good cause then the court has discretion 
as to the mode in which the costs shall be dealt 
with. I think it ought to be exercised in the 
j)rescnt case by depriving pltf, of his costs. I 
have doubted whether we ought not to go further 
& order him to pay deft.’s costs, but 1 have come 
to the conclusion that the negligent conduct of 
deft, or of his jiartner has really brought about 
the action, & he cannot complain if he has to bear 
his own costs. The appeal involves an alteration 
of the judgment to some extent in appellant’s 
favour, but I think the prosier course is to give no 
costs (Warrington, J^.J.). — Weld-Blundell r. 
Stephens, [1919] 1 K. B. 620 ; 88 L. J. K. B. 689 ; 
120 L. T. 494 ; 35 T. L. R. 245, C. A. ; 07i appeal, 
[1920] A. C. 956, H. L. 

4347, Plaintiff succeeding on part of claim.] 

— In an action brought in the High Court pltfs. 
applied for summary judgment under Ord. XIV. 
Deft, obtained leave to defend as to part of the 
claim on the teims of his paying the balance of 
£3 to pltfs., Sl the action was remitted to the 
county court. The deft, paid the £3 to pltfs., &- 
the action proceeded. At the trial judgment was 
entered for deft, with costs on the higher scale : — 
Held : the court had a discretion under sect. 113 
of the County Courts Act, 1888, to order pltfs. to 
pay to deft, the costs of the proceedings under 
Ord. XIV., notwithstanding that pltfs. had by 
those proceedings succeeded in obtaining satis- 
faction of a portion of their claim. — Mentors, 
Ltd. V. Evans, [1912] 3 K. B. 174 ; 81 L. J. K. B. 
1111 ; 107 L. T. 82 ; sub nom* Mentors, Ltd. r. 
White, 66 Sol. Jo. 502, C. A. 


4343. ,] — This is an instance in which 

pltf. is being deprived of his costs — a very different 
thing from making a deft, who has been com- 
pletely successful in resisting the action pay the 
costs. There is authority for saying that under 
the unwritten practice of the old coiu4) of chancery, 
& I should think of the old courts of common 
law, too, the courts did not treat themselves as 
having jurisdiction to order a completely successful 
deft, to pay the costs. But I know of no authority, 

certainly Cooper v. Whittinqham [No. 4311, 
aide], which was cited, is not adequate authority 
upon the point, for saying that a pltf. may not be 
made to pay the costs of an action even though 
he succeeds in a part of his claim (Viscount 
Haldane).- Dray r. Ashburton (Lord), [1917] 
A. C. 26, 33 ; 86 L. J. K. B. 224 ; 115 L. T. 729 ; 
81 J. P. 17, 11. L. 

4349 . Appeal against assessment for estate 

duty.] — Ellesmere (Earl) v. Inland Revenue 
P oMRs., No. 3973, ante. 

4350 . Plaintiff succeeding on technicality 

— Action against local authority — Failure to comply 
with bye-laws.] — A building bye-law provided that 
if work were begun or done in contravention of 
any bye-law^ “the person by whom such work 
shall be begun shall by notice be required to show 
sufficient cause why'^ it shall not be removed.” 
A building was “ begun or done ” by pltf.’s father 
& it was erected in contravention of the bye-laws. 
He sold it to one vS., who, having added wheels 
upon which it could be mov('d but not tinned, 
sold it to the i)ltf. No notice to show cause was 
served upon the builder wffio had “ begun or 
done ” the work of erecting the building, but the 
local authority did serve notice to show cause on 
the pltf. A also on S. They subsequently pulled 
down A destroyed tlie bungalow in purported 
exercise of their rights : — Held : inasmuch as 
defts. had not complied witli their owm bye-law’ 
by^ serving notice on the build(‘r, they^ w^ere liable 
to pltf. in trespass. 

I think pltf. is entitled to judgment for £20, & 
inasmuch as he has shown the council w'as wTong, 
although he has shown it by what is in one sense a 
technicality, yet it is important that local authori- 
ties should comply strictly with any rights they 
have, it is a technicality which certainly ought 
to be effective, <fc I think pltf. is entitled to have 
his costs of the action in estabhsliing that that 
which was done was wrong (Atkin, J.). — 
Andrews r. Wirral Ritral District Pouncil 
(1915), 80 .1. P. 29 ; 1 1 L. G, R. 56 ; on appeal, 
[19161 1 K. B. 863, P. A. 

4351. Trading with the enemy — Action for 

declaration that contracts void — Defendants appear- 
ing.] — This was an action in which pltfs., an English 
company, asked for a declaration that contracts 
with defts., German companies carrying on 
business in (iermany, were void since the out- 
break of war with Germany. The declaration 
was made as claimed & defts., who had appeared 
in the action, were ordered to pay costs. — Elders 
& Fyffes, Ltd. v. Hamburg -Amerikanische 
Packetfahrt Act., Elders & Fyffes, Ltd. v. 
llAMBURG-COLUMBIEN BANANEN ACT. (1917), 34 
T. L. R. 4 ; on appeal (1918), 34 T. L. R. 276, 0. A. 

4352. Defendant innocently infringing trade 

mark.] — Dpmann v. Forester, No. 4005, anie. 

4353. .] — American Tobacco Co. v. 

Guest, No. 4006, ante. 

4354. Exaggeration by plaintiff’s wit- 
nesses.] — Lipman V. Pulman (George) & Sons, 
Ltd., No. 4029, ante. 

4355. Judge dissatisfied with plaintiff’s 

witness.] — The fact that a judge in the county 
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Sect. 18. — Plaintiff's cogfa«] 

com’t is dissatisfied with the evidence of a witness 
railed on behalf of pltfs. in an action is no ground 
for depriving pltfs. of costs to which they are 
entitled as the result of succeeding in the action. — 
Hudsons, Ltd. r. De Halpert (1913), 108 L. T. 
410; 29 T. L. K. 257, D. C. 

4350 . «< Harsh & unconscionable trans- 

action — Appeal from county court.] — Where 
deft., in a claim by a moneylender, succeeds in 
getting the transaction reopened as “ harsh & 
unconscionable ” &, in the result, the money- 
lender recovers judgment for an amount leas than 
the amount claimed, it is within the discretion of 
a county com't judge to refuse to give the money- 
lender his costs. — Temperance Loan Fund v. 
Erwood (1927), 137 L. T. 449 ; 43 T. L. R. 630, 
D. C. 

4367. Plaintiff succeeding on claim — Defen- 

dant partly succeeding on counterclaim.] — Pltf. 

claimed £78 IS*-, in respect of a quarter’s rent of 
premises let furnished tc^ deft. Deft, by his 
pleadings admitted the claim, but counter- 
claimed a lar ger amount as damages in respect of 
the insanitary condition of the demised premises. 
The action was tried by a jury, who found for deft, 
on the counterclaim with £17 16s. damages. The 
judge at the trial ordered that judgment should 
be entered for pltf. for the amount of the claim 
with costs down to the date of the counterclaim 
& that judgment should be entered for deft, for 
£17 16s. on the counterclaim, with the costs of the 
counterclaim & subsequent thereto including the 
costs of the trial : — Held : the effect of the judge’s 
order as regards costs was to prevent them from 
following the “ event,” & that in the absence of 
‘‘ good cause ” he had no jurisdiction to make such 
order. 

If 1 could have seen any way in which pltf. 
could have got the balance of his claim without 
going to trial it is possible I might have taken a 
different view. 1 think the learned judge must 
somehow have proceeded on the supposition that 
pltf. could have got his £60 without going to trjal 
(Lindley, L.J.). — Wight v, Shaw (1887), 19 
Q. B. D. 390, 399 ; 30 W\ K. 408, C. A. 

4368. Plaintiff non-suited — Action for 

slander — No special damage.] — In an action for 
slander pltf. was non-suited because there was no 
special damage, & judgment was given for deft., 
but without costs. — Argent v. Donigan (1892), 

8 T. L. R. 432. 

4369. Joinder of plaintiffs — One set suc- 

ceeding & others failing. }--Two pltfs. joined in 
one action, claiming for separate & distinct causes 
of action. The case was referred, with power to 
the arbitrator to enter judgment, the costs of the 
cause to abide the event. The arbitrator found 
in favour of one pltf., & against the other, & 
entered jud^ent accordingly. On an applica- 
tion to review taxation of costs : — Held : the 
successful pltf. was entitled to recover from the 
deft, the whole of his general costs of the action, 

& the deft, was only entitled to recover from the 
unsuccessful pltf. the costs occasioned by joining 
such pltf. — Gort (Viscount) v. Rowney (1880), 

17 Q. B. D. 025 ; 56 L. J. Q. B. 641 ; 64 L. T. 
817 ; 34 W. R. 690 ; 2 T. L. R. 782, C. A. 

4360. .] — ^Where four pltfs. were 

rightly joined, only one of whom succeeded, the 
successful pltf. was entitled to only one-fourth of 
the common costs from the deft. 

It {Gort V. liowney. No. 4350, antel must, I 
think, be treated as applicable orily, if it is still 
applicable at all, to cases where the pltfs. ought 


not to have been joined (Lord Darling). — Keen 
V. Towler (1924), 41 T. L. R. 80. 

4301. Executors propoimdlng will — 

Will pronounced against, j — In an action in the 
Probate Division two co-pltfs. propounded a will 
& codicil of a testatrix of which they were 
executors. The execution of the will & codicil 
was foimd to have been obtained by the undue 
influence of one of the pltfs. & a nurse, who both 
benefited largely under the will, the other pltf. 
being exonerated from all blame. The court 
pronounced against the will & codicil Sc declared 
in favour of an earlier will propounded by deft., Sc 
ordered that the costs of the innocent pltf. should 
be paid out of the testatrix’s estate, Sc that the 
other pltf. should pay to deft, the costs of the 
action including the costs to be paid to the 
innocent pltf. out of the testatrix’s estate which 
deft, represented. On appeal by the pltfs. on the 
merits : — Held : the appeal must be dismissed, 
but the order as to costs in the court below was 
wrong & ought not to have been made ; Sc as the 
co-pltfs. had failed in their action the proper 
course was to dismiss it with costs ; & that order 
must now be made . — In the Estate of Barlow, 
Haydon V . I^ING, [1919] P. 131 ; 88 L. J. P. 
82 ; 120 L. T. 645 ; 35 T. L. R. 32G, C. A. 

4302. One plaintiff withdrawing — 

Other party going on & succeeding.] — Two pltfs., 
a mother & daughter, brought an action for libel 
against defts., each making a separate claim for 
damages. Before the pleadings were closed, but 
after defence, the daughter, through her solicitors, 
gave notice to defts.’ solicitors, that she did not 
wish to proceed further with it, Sc that the action 
should proceed as if she had not been jtjined as 
pltf. Tlie action resulted in a verdict in favour 
of the continuing pltf. for one fartliing damages, 
& the Jeai-ned judge declined to deprive her of 
costs: — Held: (1) tlie daughter was entitled to 
withdraw her claim without leave, but the judge 
had a discretion with regard to the costs ; (2) there 
must be judgment for the continuing pltf., the 
mother, with costs, including the general costs of 
the action, but defts. were to deduct one-half of 
pltf.’s costs up to tlie date* of the receipt of the 
notice of withdrawal, Sc defts. were entitled to 
judgment against the daughter with such extra 
costs as they might have incurred by reason of her 
joinder as pltf. Sc they were to be at liberty to 
set off such extra costs against the costs payable 
to the continuing pltf., the mother. — King v, 
8UNDAY Pictorial Newspaperh (1920), Ltd. 
(1924), 133 L. T. 397 ; 41 T. L. R. 229. 

4303. Joinder of defendants — One set suc- 

ceeding & others failing.] — ^Pltf. claimed damages 
for personal injuries against two sets of defts. who 
were separately represented. At the conclusion 
of pltf.’s case counsel for the first defts. on the 
i-ecord opened the case Sc then called evidence on 
their behalf. Counsel for the second defts. then 
opened the case Sc called evidence on their behalf : 
— Held : counsel for the first defts. should sum up 
their case to the jury before counsel for the second 
defts. summed up the cose on their behalf. 

Where the jury returned a verdict against the 
second defts.. Sc in favour of the first defts., Sc 
judgment was given accordingly, the judge ordered 
that pltf.’s costs recoverable against the un- 
successful defts. should include the costs he might 
have to pay to the successful defts. — M edley v. 
London United Tramways, Ltd. Sc London 
General Omnibus Co., Ltd. (1910), 20 T. L. R. 
316. 

-.] — See, further^ Sect. 11, sub-sect. 6, 


ante. 
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4864. Separate actions by husband & wife 

— Infringements of several rights — Wife entitled to 
separate use.] — Where defts. contemplated erect- 
ing premises which would if completed, it was 
alleged, interfere with the ancient lights of two 
messuages, one of which belonged to a husband 
& the other to his wife, separate actions were 
brought by husband & wife claiming {inter alia) 
an injunction & damages. The title of the wife 
did not appear. On a motion for an injunction 
defts. admitted the right of pltfs., & had previously 
offered to amend their plans accordingly. They 
objected, however, to paying two sets of costs : — 
Held : if it should turn out that the wife was not 
entitled to her separate use, the taxing master 
should disallow any extra costs occasioned by 
bringing two actions instead of one. — Heimbs v. 
Newcasti^ Co-operative Society (1897), 76 
L. T. 109. 

4365 . Other plaintiff taking other action 

against same defendant — Arising out of same subject- 
matter — & employing same solicitor.] — Because a 
pltf. is successful in his action he ought not to bo 
deprived of some part of his proper costs thereof 
by reason of the fact that another pltf. who was 
employing the same solicitor had another action 
jpcnding which related to the same subject-matter ; 
a fortiori when that other action was dismissed 
with costs. 

The court ought to be supplied with copies of 
all documents required for its use ; & the costs 
thereof are properly allowed on taxation. — 
Walker v. Provincial Homes Investment Co., 
Ltd. (1910), 101 L. T. 871, C. A. 

4366. Partnership suit — Plaintiff’s claim 

refused — Costs out of funds in court.] — By 
aHicles of partnership between three partners, on 
the death of any partner, the survivors were 
entitled to take his share at a valuation. One of 
the partners having died, his executrix brought 
her action to have it declared that the goodwill 
was to be included in the valuation, & to have the 
value of the deceased partners’ share in the assets 
ascertained. A decree was made declaring that 
the goodwill must be valued as part of the assets, 
& directing accounts. The chief clerk made his 
general certificate, finding {inter alia) that two 
specified leaseholds belonging to the partnership 
were of no value. Pltf. took out a summons to 
vary the certificate by estimating these leaseholds 
as worth a considerable sum. The summons w^as 
adjourned into court, & the judge refused to vary 
the certificate, but ordered the costs of both parties 
to be paid out of the estate. Defts. appealed ; — 
Held : it was within the discretion of the court 
^ order all costs reasonably incurred in ascertain- 
ing the fund to be paid out of the fund, & an appeal 
would not lie, — Butcher v. Pooler (1883), 24 
Ch. D. 273 ; 62 L. J. Oh. 930 ; 49 L. T. 573 ; 32 
W. R. 306, C. A. 

4867. Petition for payment out of fund in 

court — Plaintiff made respondent — Separate set of 
costs.] — Where five of the pltfs. in an old action 
conimenced by bill of complaint in equity 
petitioned the court for payment out of funds 
standing to the credit of that action, & made the 
sixth pltf. & certain defts. to the bill & certain 
incumbrancers of the sixth pltf.’s share in the 
fund in court respondents to the petition, it was 
held that the pltf. respondent was entitled to have 
a separate set of costs of the petition. — Edwards 
V, PmHY (1916), 112 L. T. 1119; 69 Sol. Jo. 
302. 

4868. Defendant’s bona fldes questioned — 

PlainM falling on that Issue — ^Half costs.] — The 

question of costs is a very serious matter. Of 


course pltfs. are entitled to the general costs of 
the action. But a very considerable amount of 
time & money has been expended upon the 
question of the bona fidee of deft., with respect 
to which pltfs. have failed although deft, has not 
been successful. It would be impossible for any 
ta.xing master to distinguish or apportion the coste 
with any approach to accuracy ; & I think that, 
having heard the case, I can deal with them much 
better myself. I therefore take upon myself to 
direct that pltfs.’ costs shall be taxed, & order that 
deft, do x>ay to pltfs. half of the amount so taxed 
(North, J.). — Bradford Corpn. v. Pickles, 
[18941 3 Ch. 53 ; 63 L. J. Ch. 587 ; 71 L. T. 319 ; 
42 W. R. 697 ; 10 T. L. R. 473 ; 8 R. 399 ; on 
appeal [1895] A. C. 587, H. L. 

4369. Plaintiff not claiming relief definitely 

In writ — Ordered to pay costs up to delivery of 
statement of claim — Defendant ordered to pay 
costs thereafter.] — If the writ, when issued, had 
asked in clear terms for the delivery up of the 
deeds to a paiticular person, that, of itself, would 
have been a sudicient demand for the delivery up 
of the deeds to that person, but, unfortunately, 
the writ did not ask for tliat relief. The writ 
asked, in the alternative, for a declaration that 
pltf. was entitled to have delivery up to her, or to 
C. M. W. on her behalf, of the deeds in question 
& to an order that defts. should deliver them up 
accordingly. But when the statement of claim 
was delivered that did ask in detinite & un- 
ambiguous terms for the delivery up of the deeds 
to G. M. W. It seems to me that from the time 
when the statement of claim was delivered defts. 
were in the wrong. I must therefore give to pltf. 
the relief to which, upon the pleadings I think she 
is entitled, not, in form, striking out the allega- 
tions which are objected to, but treating them as 
irrelevant, as not raising any issue between pltf. 

defts., & making the order on the admissions 
in the defence, namely, that defts. have these 
documents in their ]K)sse3sion & that they are 
willing to deliver them up to any person duly 
authorised. Then my older that they should 
deliver them up to G. M. W. will be sufficient 
authority to them, if they require anything more, 
but from the time that the statement of claim was 
delivered, I think no further authority was 
necessary. 1 must therefore order them to 
deliver up the deeds & to pay the costs of the 
action as from the time when the statement of 
claim was delivered, but pltf. must pay the costs 
up to the time of the delivery of the statement of 
claim, with a set-off (Warrington, J.). — Rich- 
mond v. Branson & Son, [1914] 1 Ch. 968 ; 83 
L. J. Ch. 749 ; 110 L. T. 763. 

4370. Effect of plaintiff’s conduct.] — The 

executors of the sole executor of a deceased sole 
trustee whoso sole executor had never acted in the 
trust, wc‘re applied to in April, 1883, to take steps 
to enable the tenant for life of a small sum of 
stock standing in the name of the deceased 
trustee to receive the dividends. In May, 1883, 
the executors handed to the solicitor of the tenant 
for life the probate of their testator’s wOl, that he 
might produce it at the Bank of England, which 
he did. After some correspondence, in the course 
of which the executors asked for evidence of the 
title of the cestuis que trust, which did not appear 
to have been produced, the solicitor of the tenant 
for life about the end of May sent a power of 
attorney to be executed by the executors to enable 
her to receive the dividends. The executors ffid 
not execute or return the power. In July the 
solicitor of the tenant for life applied to the 
executors to appoint new trustees under the 
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Conveyancing & Law of Property Act, 1881, to 
vvhich the executoi’s i*eplied, stating their ignorance 
of the title of the cestiiis que trust. Ultimately, in 
November, 1883, the cesfuis que trust presented a 
petition for the appointment of new tinistees & a 
vesting order. The judge held that the repve- 
sentative of a deceased trustee is not bound at 
the request of the cestuis que trust to exercise the 
power of appointing new tmstecs given by the 
t^onveyancing & l^aw of PropeiLy Act, 1881 ; 
that the refusal to do so was not a sufficient reason 
for ordering the executors to pay the costs of a 
petition for the appointment of new tnistees, but 
that the conduct of the executors, who on the 
materials before them appeared to have accepted 
the lioist by taking a transfer of the stock into 
their own names, had been vexatious, & that they 
must pay the costs which would have been 
occasioned by a petition simply asking for pay- 
ment of dividends to the tenant for life, & that 
they could not be allowed any costs out of the 
fund. 

On appeal: — Held: (1) an ohjoctiou that this 
was an appeal for costs only was not sustainable ; 
(2) as the cestuis que trust had not taken proper 
steps to satisfy the executors as to their title, the 
executors had not been guilty of any such mis- 
conduct as is necessary to deprhe a tmstee of his 
right to costs out of the trust fund, they must 
have their costs below% but as the Court of Appeal 
was not satisfied with tlieir conduct they ought 
to have no costs of their a})p('al. 

Qua' re : w^hether under the Judicature Acts k> 
Ord. LXY., r. 1. the court has jurisdiction to 
order a respondent to a petition under the TrusU^e 
Act, 1850, to pay cosLs. — lie Knight’s Wilh 
( 1884), 20 Ch. I). 82 ; 50 L. T. 550 ; 32 W. P. 
417, C. A. 

4371. Evidence supporting extrava- 

gant & extortionate claim.] — In an action against 
a railway company for damages caused by their 
negligence tried by a judge with a jury pltf. 
recovered £50. Defts, having thereupon applied 
that pltf. should be deprived of costs under 
Ord. I-<XV., r. 1, the judge refused to exercise his 
discretion, but after some weeks heard both sides 
& made an order depriving pltf. of costs on the 
ground that he had supported an extravagant & 
extortionate claim by fraudulent stat<*ments & 
dishonest acts & by evidence which the jury 
disbelieved : — Held : the judge was not functus 
officio when he refused tx) exercise his discretion 
at the trial ; he had jurisdiction to make the 
order, & the ground on which it w^as made con- 
stituted good cause ” within the meaning of 
Ord. LXV., r. 1. 

The concluding words of Ord. LXV., r. 1, which 
give the judge or court a discretion as to costs 
“ for good cause ” in trials with a jury, embrace 
everything for which the pai’ty is responsible, 
connected with the institution or conduct of the 
suit, & calculated to occasion unnecessary litiga- 
tion <fe expense. Ho long as the judge or court 
deal with considerations of that kind, the suffi- 
ciency or insufficiency of these considerations as 
affording a reason for disallowing costs are matters 
of which they are constituted sole arbiters ; they 
are acting within their jurisdiction & their 
decisions are final conclusive. On the other 
hand, if they give effect to considerations which 
do not constitute “ good cause ” within the 
meaning of the rule, they exceed the limits of 
their jurisdiction ; & on that ground their decisions 
are not protected from review. — Huxley v. West 


London Extension Ry. Co. (1889), 14 App. Cas. 
20 ; 58 I.. J. Q. B. 305 ; 37 W. R. 625 ; 5 T. L. R. 
355 ; sub nam. Huxley v. West Indian Ex- 
tension Ry. Co., 60 L. T. 042, H. L. 

4372. Conduct misleading plaintiff.] — 

The Public Authorities Protection Act, 1893, 
s. 1 (6), which provides that, wherever in an 
action within the Act a judgment is obtained by 
deft., it shall carry costs to be taxed as between 
solicitor & client, does not take away the dis- 
cretion given to the judge at the trial by Ord. 
LXV., r. 1, to deprive the successful deft, of costs 
for good cause. 

1 think that in this case there was evidence of 
conduct on the part of defts. such as to lead pltf. 
reasonably to think that he had a good cause of 
action against them, & which the judge was 
entitled to take into consideration as constituting 
good cause for depriving defts. of costs (A. 1j, 
Smith, L.J.). — Bostoc’k v. Ramsey I^rban 
Council, [1900] 2 Q. B. 010, 622 ; 09 L. J. Q. B. 
945 ; 83 L. T. 358 ; 64 J. P. 660 ; 16 T. L. R. 
520 ; 44 Sol. Jo. 642, C. A. 

4373. Action oppressively brought,] — 

If from all the facts proved before a judge & jury 
it appears that the action was brought or con- 
ducted oppressively by pltf., that constitutes 
“good cause,” within Ord. LXV., r. 1, so as to 
enable the judge to interfere & not only deprive 
a successful pltf. of his costs, but also to order 
that he shall pay deft.’s costs. 

If “ good cause ” exists the court will decline 
to consider whether the judge has exercised his 
discretion rightly or not. — Williams v. Ward 
(1886), 55 L. J. Q. B. 566, C. A. 

4374. Costs on county court 

scale.] — This was an action against a collector of 
taxes for damages for a wrongful ^ illegal distress 
for taxes, th(‘ taxes having been already paid. 
Deft, admitted that the taxes had been paid & 
said that the distress had been put in by mistake 
A paid £10 into court in satisfaction of pltf.’s 
claim. The jury found a verdict for pltf. for £5 
beyond the amount paid into court, & the judge 
made an order depriving pltf. of costs on the 
High CouH scale & allowing costs on the county 
court scale only. On appeal : — Held : the action 
was unfairly or oppressively brought & persisted 
in ; when deft, was k)ld of his mistake he apolo- 
gised for it & offered £10 compensation ; A there 
was “ good cause ” for depriving pltf. of the 
ordinary costs. — Barnes r. Maltby (1889), 5 
T. L. R. 207, C. A. 

4375. .] — Pltf. brought an action 

for daniEtges for a libel published in the Star, The 
Times had published a letter signed by pltf., A 
in the same issue a leading article thereon, A a 
few days after a letter from some one else upon the 
.subject of the letter. The Star thereupon pub- 
lished the article complained of, commenting upon 
what had appeared in the Times, A making a 
personal attack upon pltf. Defts. pleaded that 
their article was fair comment upon a matter of 
public interest. The jury found a verdict for 
pltf. with one shilling damages. The court was of 
opinion that it was obvious that the letter was not 
really written by pltf., but that she had allowed 
her name to be used for the pu^ose of raising 
a political controversy A injuring political 
opponents ; — Held : it was, under these circum- 
stances, oppression on the part of pltf. to bring 
the action, A there was, therefore, good cause for 
which the judge might, in the exercise of his 
discretion, deprive pltf, of costs. — O’Connor v. 
Star Newspaper Co., Ltd. (1893), 08 L. T. 140 ; 

9 T. L. R. 233 ; 4 R. 271, C. A. 
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4376 , Plaintlft improperly endeavour- 

ing to increase damages.] — In an action to recover 
damages for personal injuries, pltf., in an en- 
deavour to influence the amount of damages, 
alleged that a rupture or hernia from which he 
was suffering was the result of the accident. Pltf. 
claimed £600, & the jury awarded £50 damages, 
having stated that the rupture was not, in tlieir 
opinion, caused by the accident, pltf. was 
deprived of costs. On appeal: — Held: pltf. was 
improperly trying to obtain damages in respect of 
the rupture & there was “ good cause ” for 
depriving him of costs. — Pearman v , TIitrdett- 
OouTTB (Baroness) (1887), 3 T. L. P. 710, C. A. 

4377. Defence of previous action 

brought by third party — Contrary to request of 
present defendants.]— In tliis action pltf., A. S., 
claimed from defts., S. &, W., Ltd., damages for 
>)reach of contract in relation to the sale of a 
motor car. On Sept. 22, 1928, defts. verbally 
agreed to sell to pltf. an Essex coach for Cl 20, <to 
the money was in fact paid by & the motor car 
delivered on Oct. 0, 1928. On Dec. 28, 1928, one 
B. wrote to pltf. that lie was Die true owner of the 
car, & he claim<‘d delivery uj) of it from x>ltf. 
I^ltf. sent that letter to defts., who requested him 
to take no steps in the inatL^r with a view to a 
settlement between B. k themselves. Defts., 
pltf. alleged, failed to S(‘ttl(3 the matter, k, on 
March 8, 1929, B. issued a wi it against him claiming 
delivery of the car. Pltf. compromis(*d that action, 
which was stayed upon a consent older of M.ny 7, 
1929, & whereby pltf. deliven*d ii]) the car to B. 
k paid the taxed costs of the action, l^ltf. now 
said that at the time of the agreement k sale defts. 
had no lawful light or title to s<‘ll the ear, k he 
claimed damages. Defts., in their defemee, ad- 
mitted that they had no lawful title to ihe car at 
Die date of the sale, but said that they liad acted 
in good faith, believing at the time of the sale 
that they had acquired a good title. The main 
({uestion was whether the amount of the taxed 
costs incurred by jiltf. in the stayed action could 
be included in the damages he was now entitled to 
recover, or whether he was disentitled to those 
(*osts by reason of his liaving acted unreasonably 
in defending the .action brcmglit by H. Held : 
in the circumstances the difliculties of the position 
had really been initiated k continued by defts. 
themselves, k })ltf. was not unreasonable in what 
lie did. In the result there would be judgment 
for pltf. for £178 15s. 10<Z., being as to £120 the 
price paid for the car, as to £24 2a, hcf. the taxed 
costs of the action by B., as to £30 3,s\ 4c/. liis own 
costs in the action k anotlior small sum. — St.ade 

Sinclair A Wilcox, Ltd. (1930), 74 Sol. Jo. 

122 . 

4878. Effect of conduct of plaintiff’s 

husband — Plaintiff ignorant.] — This was an appeal 
by pltf. from an order depriving her of costs. 
The action, in which pltf. was successful, was for 
trespass, wrongful entry, k detinue. Llefl. had 
entered pltf.’s premises & seized her goods under a 
bill of sale w^hich the judge held to bo bad in form. 
The jury gave pltf. £10 damages for the detention 
of her furniture, but the judge deprived her of 
costs because it wa-s proved at the trial that iiltf.’s 
husband had sold part of the properly assumed 
to be pledged by the bill of sale. The Jmsband 
was called k swore that he did so wdthout the 
knowledge of pltf. & that he thought that enough 
furniture was left to satisfy the security. 

Here the ground on which the judge had acted 
was the conduct of pltf.^s husband ; but if pltf. 
did not know of or consent to her husband’s 
conduct it could not affect her (Lord Esher, 

p.r. — 29 


M.R.). — Canning v. Turner (1887), 3 T. L. R. 
084, C. A. 

4379. Action of review — Costs of former 

action — Party & party costs.] — A successful pltf. 
in an action of review, brought set aside a 
judgment wrongfully obtained in a former action, 
is, if he has paid the costs of the former action, 
entitled in the action of review to recover the 
party k party costs of the former action, inasmuch 
as he is entitled to be placed in the same position 
as if the former action had been brought to its 
legitimate conclusion in his favour. — Hturrock v, 
Littlejohn (1898), «8 L. J. Q. B. 165. 

4380. Plaintiff selecting wrong place of 

trial.] — Pltf., who lived in Cheshire, sued deft., 
wdio lived in Flintshire, for a sum of £640. Pltf. 
not naming a place of trial, the action was t.ried in 
Middlesex, deft, not liaving applied to change the 
venue. The jury found a verdict for pltf. for 
£ 200 . 

Ordered, on ran application on behalf of deft., 
under Ord. J^XV.,r. l,that pltf. should be allow^cd, 
as against deft., one-third of his costs, such costs 
io be taxed treating the trial as having taken 
place at Chester, k that deft, should be allowed, as 
against ]>ltf., two-tliiids of his costs, such costs to 
be taxed treating the trial as having taken place 
in Middlesex. 

Pltf., who carried on business at Halifax, in 
Yorksliiri', brought an action against defts., a 
railway company, to rr^cover damages for personal 
injuries k loss of trade sustained by him owing to 
a collision which occurred on their railw^ay near 
Halifax, claiming £262 for injuries k £6,388 for 
loss of tra<le. Pltf. named Middl(^sex as tlie place 
of trial. Defts. applied to change tlie v^enue to 
] j'cds, but the ayiplication was refused. The jury 
found a verdict for pltf. for £800. 

Orderc'd, on an application on behalf of defts., 
under Ord. LXV., r. I, that pltf. should have his 
costs so far as related to the claim for yiersonal 
injuries, sucli costs to be taxexl treating the trial 
as having taken place at JA‘eds, k should pay to 
deftb. all their costs so fai’ as related to the claim 
for loss of trade, such costs to be taxed treating 
the trial as having taken pbace in Middlesex, k 
also the difference in the expenses of defts.’ 
medical evidence arising from the action having 
been tried in Middlesex instead of at Ijoeds. — 
Roberts v . Jones, Wili.ey Great Northern 
Rv. Co., [1891] 2 Q. B. 194 ; 60 L. J. Q. B. 441 ; 
7 T. L. R. 517. 

4381. .] — In an action for damages 

for personal injuries in which the jury gave a 
verdict for £250, such costs only were allow^ed as 
would have been payable if the action had been 
tried at assizes. The parties both resided at 
Weymoutli, which was only eight miles from 
Dorchester, k the action could have been tried at 
Dorchester Assizes six months earlier. — Hill v. 
Morris (1891), 8 T. L. R. 55. 

4382. Action which could have been 

brought in county court.] — highway authority, 
acting on the certificate of their surveyor, bought 
an action in the High Court to recover the e^menses 
incurred by reason of extraordinary traffic for 
which deft, w^as responsible. The amount certified 
by the surveyor k claimed in the action exceeded 
£250, but the verdict of the jury was for £60, k 
judgment was entered for that amount with costs. 
The costs were taxed on the High Court scale. 
On appeal from the refusal of a judge at chambers 
to order a review of taxation : — Held : the juris- 
diction of the High Court to try the action was not 
affected by the pi'o^dsion of sect, 12 (1) (a) of the 
Jwocomotives Act, 1898, that expenses not exceed- 
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ing £260 may be i*ecovei*ed in the county court, 
& the taxation of costs was rightly made on the 
High Court scale. — Ciiesterij^ield Rural Council 
r. Newton, [1904] 1 K. B. 62 ; 73 L. J. K. B. 
24 ; 89 L. T. 466 ; 68 J. P. 33 ; 52 W. R. 129 ; 
20 T. B. R. 6 ; 48 Sol. Jo. 13 ; 2 L. G. R. 45, 
C. A. 

4383. Separate issues — Costs of issues on 

which successful.] — I am of opinion in this case 
that plifs. should have the costs occasioned by the 
issues raised by the particulars of bi*eaches, & that 
in respect of all the other costs the costs in the 
action should follow the usual result & be awarded 
to the successful party. It seems to me that, 
without laying down any hard fast line, or 
trying to fetter our discretion at a future period 
in any other case, we are acting on a sensible A 
sound principle, namely, the principle that parties 
ought not, even if right in the action, to add to the 
expenses of an action by fighting issues in which 
they are in the wrong (Bowen, L.J.). — Badischk 
.Vnilin und Soda Farrik Levinstein (1885), 
29 Ch. H. 366 ; 53 L. T. 760 ; Griffin’s Patent 
Cases (1884-1886), 34; 2 R. P. C. 73, (5. A.; 
revsd. on other grounds (1887), 12 App. Cas. 710, 
H. L. 

4>384>. .] — This was defts.’ 

appeal from an order as to costs made by Swinfen 
Eady, J. It appeared that pltf. comi)any owned 
about twenty-six acres of land fiom wliich they 
claimed to be entitled to exclude the public, ^ 
defts. asserted that there were foui* public rights 
of way over it. At the trial Swinfen Eady, J., 
held that deft, council had proved the pubhe’s 
rights over three of the alleged ways, but had 
failed as to the fourth, A, holding that pltfs. had 
substantially succeeded in the action, allowed pltf. 
company the general costs of the action, except 
the costs of those issues on wliich they had failed, 
which were allowed to deft, council. ’TJie api)eal 
from the order was dismissed. — Leckiiaivipton 
Quarries Co., Ltd. v. Ballinger A Cheltenham 
Rural District Council (1905), 03 L. T. 93 ; 69 
J. P. 377 ; 21 T. L. R. 632 ; 49 Sol. Jo. 618 ; 3 
L. G. R. 940, C. A. 

4385. Action for infringement — Defendant 

consenting to order — ^Plaintiff entitled to costs of 
moving in open court.] — Where pltf. in an action 
for the infringement of his registered design, or 
trade mark, or patent, is proceeding to obtain a 
judgment restraining the infringement, it is 
desirable that some x^ubheity should be given to 
the order ; A, although deft, has consented to the 
order, pltf. is entitled to the costs of moving in 
open court, A not merely to such costs as would 
have been incurred by applying by summons in 
chambers. — 8mith (J. T.) A Jones (J. E.), I/td. 
V. Service, Reeve & Co., [1914] 2 Ch. 676 ; 83 
L. J. Ch. 876 ; 111 L. T. 669 ; 30 T. L. R. 599 ; 
68 Sol. Jo. 687. 

4386. Application by special motion — 

Prox>er procedure petition or motion of course.] — 

If an application be made by special motion for 
what is properly obtained on a petition or motion 
of course, the order will still be made on payment 
of costs. — Kelsey v. Larkin (1839), 3 Jur. 767. 

4387. Application by petition instead of 

by summons.] — In this suit a petition was pre- 
sented praying a vesting order under the following 
circumstances ; — 

The bill was filed for foreclosure by the repre- 
sentatives of a certain deceased mortgagee, & an 
order for sale was made. The purchaser under 
the sale, which took place accordingly, required 


the concurrence of numerous parties interested in 
the estate of the mortgagor (who, like the mort- 
gagee, had died before the institution of the suit), 
or that a vesting order should be obtained for 
the purpose of conveying their interests. An ap- 
plication for the latter purpose was, in con- 
sequence of this requisition, made to the court by 
petition. 

Stuart, V.-C., said that the application ought 
certainly to have been made in chambers. The 
order in question was imperative. lie would, 
however, make the order, but the petitioners must 
pay all extra costs occasioned by the matter having 
been brought into court. He could not allow such 
extra costs to bo costs in the foreclosure suit. — 
Clark Ward (1865), 13 L. T. 624 ; 14 W. R. 
241. 

4388. .] — It w^as said that the appli- 

cation should liave been by summons & not by 
lietition. That is well founded. ... I think that 
a mere irrogulaiity has been committed, & that 
the authorities do not require me to disrtiiss the 
lietilion, but I can impose terms, A that will be 
sufficiently done if I direct that any extra costs 
caused by the application being by i)etition 
instead of by a summons shall fall upon the 
X)etitioners in any event (Stihiang, J.). — Re 
Kellock (1887), 66 L. T. 887 ; 35 W. R. 095. 

4389. .] — petition was presented 

for tlic transfer to the official trustees of charitable 
funds of three sums of stock which had respectively 
arisen from the investment of the pui’chase -moneys 
paid by thi-ee railway eoinx)anie8 for land belonging 
to a charity which they had taken under their 
statutory powers. The three sums of stock 
respectively amounted to £1,244, £44, & £36 : — 
Held : the costs payable by each of the two 
companies, whose purchase-moneys were repre- 
sented by the two smaller sums of stock, must bo 
limited to the amount \yhich the company would 
have had to jiay in case the apidication had been 
made by summons. — A.-G. v. 8t. John’s 
Hospitai., Bath. [18931 3 Ch. 151 ; 02 L. J. Ch. 
707 ; 42 W. R. 172 ; 3 R. 001. 

4390. .] — When a judgment creditor 

in possession had ]>roceedcd by x^etition instead of 
originating summons under 27 & 28 Viet. c. 112, 
s. 4, as amended by Ord. LXV., r. 9 (6), the costs 
of proceedings initiated by sununons were only 
allowed. — He Martin & Varied w (1894), 43 W. R. 
247 ; 39 Sol. Jo. 151 ; 13 R. 189. 

4391. .] — A x^^'tition was presented 

by a trustee & some of the beneficiaries under a 
will for payment out of court of part of a sum of 
over £1,000 x^aid into court by the railway com- 
pany, & transfer of the balance to the credit of a 
partition in which an order had been made declar- 
ing the rights of the parties interested : — Held : 
the case fell within the provisions of Ord. LV., 
r. 2 (1), & the railway company must pay the costs, 
such costs not to be greater than those properly 
incurred on a summons adjourned to a judge in 
chambers & attended by counsel. — Re Lanca- 
shire Yorkshire Ry. Co., Slater v. Slater 
(1895), 72 L. T. 627 ; 64 L. J. Ch. 688 ; 39 Sol. 
Jo. 485. 

4392. Proceeding by action — Relief obtain- 

able by summary process or summons.]— The Pro- 
bate Division having made a decree absolute for 
the dissolution of a marriage on the husband’s 
petition, made also an order that the trustees of 
the marriage settlement should pay an annual sum 
out of settled real property of the wife to the 
husband for the maintenance of the infant child 
of the marriage. The husband having (Red, 
whereupon the widow became absolutely entitled 
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tx> the settled property, a further order directed 
that the settlement trustees should pay the 
annuity to the guardians of the infant, &; that the 
settled pr<merty should stand charged with the 
annuity. There were, in fact, at that time no 
trustees of the settlement. The annuity was 
subsequently declared to be perpetual. The 
guar(han brought an action in the Chancery 
Division against the widow, whose whereabouts 
was then unknown, claiming an account of the 
annuity ; a declaration that the same was a charge 
on the settled property, & that it might be raised 
by sale or mortgage ; appointment of new trustees 
of the settlement ; an order tliat deft, might 
execute all necessary instmments for giving effect 
to the charge ; & a receiver. At the trial it 

appeared that the parties had agreed that deft, 
should execute a deed securing the annuity on the 
settled property, & pltfs. did not press for fuither 
relief. The com’t ordered execution of the deed, 
but under the ciicumstances allowed no costs on 
either side, as the order now made might have 
been obtained by summary process in the Probate 
Division. — Blackett v. Blackett (1884), 61 
L. T. 427. 

4393 . — jjj action to re- 

strain the publication of a trade circular defts. 
by their statement of defence offered to submit 
to a perpetual injunction (in the terms of an 
interim injunction which had been previously 
granted), “ to bo obtained on a summons issued 
for that pui'pose.” l*ltfs. set the action down for 
trial on motion for judgment on the admissions 
in the i)leadings, & delivered to defts. a copy of 
minutes of the proposed judgment, which was 
identical with the judgment to which defts. had 
offered to submit : — Held : under the circum- 
stances, pltfs. ought to have proceeded by summons 
in cliambers, & consequently they would only 
be allowed the costs which they would have 
properly incurred if they had proceeded by 
summons. — London Steam Dyeing Co. v. Digby 
(1888), 57 L. J. Ch. 505 ; 58 L. T. 724 ; 36 W. R. 
407. 

4394. Application by originating summons 

— Instead of petition of course.] — Pltf. issued an 
originating summons against deft., instead of 
proceeding by an ordinary petition of course, & 
the summons did not contain the submission by 
pltf., which would have been contained in a 
petition of course, to pay what should be found 
due on taxation. An order, however, was made 
on the summons, upon an undertaking of pltf. to 
pay any additional costs caused by the form of the 
proceeding, that pltf. should pay to deft, such 
additional costs, such costs to be taxed. — Oukwen 
V. Milburn (1889), 42 Ch. D. 424 ; 62 L. T. 278 ; 
38 W. R. 49 ; on appeal^ 42 Ch. D. 432, C. A. 

4395. Proceeding by motion instead of 

summons.]— This was an action to restrain deft, 
from building so as to obstruct pltf.’s ancient 
lights, & for damages. Deft, paid £275 into 
court in satisfaction of the claim for damages, & 
by his statement of defence offered to undertake 
not to carry his buildings higher than they were 
at the commencement of the action, to consent to 
an order embodying this undertaking & for pay- 
ment to pltf. of the £275, & to pay pltf.’s costs. 
Pltf. accepted these terms, & prepared minutes 
which he sent to deft.’s solicitors with a notice 
that he should set down the action on motion for 
judgment as a short cause, Deft.’s solicitors 
wrote that the matter could be concluded at 

^ summons in chambers, &; deft, 
wished that course adopted. Pltf., nevertheless, 
proceeded with his motion :--Held : the letter of 


deft.’s solicitors made the submission in the plead- 
ings equivalent to that in The London Steam Dyeing 
Co, Y, Dighy, No. 4393, ante^ where the offer of 
defts. in the pleadings was expressly to submit to 
an order for an injunction to be obtained in 
chambers, j^ltf. was only entitled to such costs 
of his moti(jn as would have been incurred on a 
summons in chambers. Pltf. was allowed the 
costs of preparing minutes, & for the guidance 
of the taxing master the judge intimated that he 
should have allowed counsel in chambers. — ^A llen 
V, Oakey (1890), 62 L. T. 724. 

4396. Redemption action instead of 

originating summons.] — Pltf. obtained judgment 
in a redemption action where deft, denied the 
tender, & disputed pltf.’s title to redeem ; — Held: 
pltf. was entitled to such costs only as he would 
have been entitled to on an originating summons 
contested by deft., & attended by counsel, such 
costs to include the costs of the witnesses examined 
in coui‘t to prove tender & pltf.’s title.— Johnson 
V , Evans (1888), 60 L. T. 29. 


Sect. 19.— SOUCITORS. 

Sub-sect. 1. — Solicitor and Client Costs. 

See, generally i Solicitors, Vol. XLTI., pp. 125, 
Nos. 1202 et seg, 

4397. Discretion of court — Equitable & 
common law jurisdiction — Discretion of arbitrator 
to whom reference made.] — An arbitrator, to whom 
the matters at issue in a suit, including the costs 
of the cause, have been referred by the Court of 
Chancery, has power to award costs as between 
solicitor &; client. 

The common law courts have no power to give 
costs between solicitor client, A, therefore, 
where there is a reference, the arbitrator cannot 
give any other than costs between party & party. 
But it is otherwise with courts of equity, & I, 
therefore, think that, when a reference as to costs 
is made by a court of equity, the coui*t gives the 
arbitrator juiisdiction to award costs as between 
solicitor & client if he shall think tit (Sir G. 
Mellish, L.J.). — Mordue v. Palmer (1870), 6 
Ch. App. 22 ; 40 L. J. Ch. 8 ; 23 L. T. 752 ; 35 
J. P. 196 ; 19 W. R. 86, L.J J. 

4398. .] — The Court of Chancery 

formerly had, and the High Court of Justice now 
has in matters of equitable jurisdiction, a general 
discretionary power to give costs as between 
solicitor & client. Queers : whether the High 
Court has the same power in matters of common 
law jurisdiction. 

An action was brought by the vicar & church- 
wardens of a parish to recover from the defts. a 
fund of small amount which had been handed over 
to them upon trust for a charitable purpose con- 
necteu with the parish, but, as pltfs. ^eged, upon 
a condition which had become incapable of ful- 
fdment. Pltfs. failed to make out their case. 
The court, in dismissing the action, being of 
opinion that it had been brought wholly without 
justification, ordered pltfs. to pay the costs of 
defts. as between solicitor A client ; & the Court 
of Appeal refused to interfere with the judgment. — 
Andrews v, Barnes (1888), 39 Ch. D. 133 ; 57 
L. J. Ch. 694; 58 L. T. 748 ; 63 J. P. 4 ; 36 W. R. 
706 ; 4 T. L. R. 609, C. A. 

4399. Difference between solicitor & client A 
party & party costs — ^Not given as damages,] — The 
difference between soheitor A chent costs & party 
& party costs in an action cannot be given by way 
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<►£ damages in the same action, the latter costs 
being all that pltf. is entitled to. Costs in another 
action stand on quite a different footing (Cotton, 
L..r.). — CocKBURN V. Edwards (1881), 18 Ch. D. 
149 ; 51 L. J. Ch. 46 ; 45 L. T. 600 ; 30 W. R. 
446, C. A. 

4400. .] — It is contrary to the prac- 

tice of the court to give as damages the difference 
between party & party costs & solicitor &. client 
costs (Pearson, J.). — Harrison v. McSiieehan, 
[1885] W. N. 207. 

4401. Persons before the court by representation 
orders, j— On an adjourned summons for the 
decision of the court as to the construction of a 
will, three classes of issue were interested under 
the will I’epresentation orders had been made in 
respect of each class: — Held: costs must be 
allowed as between solicitor & client.— Rc Davies, 
Jenkins c. Davies (1891), 64 E. T. 824. 

4402. Motion for administration with will 
annexed- Costs paid rateably out of assets.] — 
Testator made his will in these terms : “ I leave 
all my money to A. H.” There was no appoint- 
ment of an executor. A. H. moved for adminis- 
tration with the will aimexed. The estate con- 
sisted of cash in the house A. at the bank, a mort- 
gage debt, stocks k shaix\s, furniture <fe an equity 
of th(* jedemption of freehold property. The 
parties interested in intestacy resisted the applica- 
tion '—Held : in the absence of any context, the 
will disposed of the whole estate except the equity 
of redemption the furniture, but the application 
failed, the persons entitled in intestacy taking the 
grant in iDiiority to a legatee or devisee under 
Non-coiitentious Rule 119 operating since Jan. 1, 
1926, in the case of an estate not Avholly disposed 
of. 

The motion ther(*f<)re fails, & there will be a 
grant as in intestacy, <te the costs of both parties 
as between solicitor k client will be paid imt of the 
general estate lateably (Lord Merrivale, P.). — 
In the Goods of Gates, [1928] P. 128 ; 97 L. J. P. 
76 ; 138 L. T. 714 ; 44 T. I.. R. 353 ; 72 Sol. Jo. 
I"i2. 


Sub-sect. 2. — ^Fees. 

A. Lower Scale, 

R. S. C., Ord. LXV., r. 8. In causes and matters commenced 
after these Rules come Into operation, solicitors shall be entitled 
to charge and be allowed the foes set forth in the column headed 
“lower scale" in Appendix N. in all causes and matters, and 
no higher fees shall be allowed in any case, except such as are 
by tliis Order otherwise provided for ; and In causes and matters 
pending at the time when these Rules come into operation, to 
which the higher scale ot costs previously in force was applicable, 
the same sewe shall continue to be applied. 

Appendix N.] — See Yearly Supreme Court 

Practice. 

B, Higher Scale, 

R. S. C., Ord. LXV., r. 9. The fees set forth In the column 
headed “higher scale" In Appendix N. may be allowed, either 
generally in any cause or matter, or as to the costs of any par- 
ticular application made or business done, in any cause or 
matter, if, on special grounds arising out of the nature and 
importance, or tlie difficulty, or urgency of the case, the Court 
or a J udge shall, at the trial or hearing, or further consideration 
of the cause or matter, or at the hearing of any application 
tlicrein, whether the cause or matter shall or shall not be brought 
to trial or hearing or to further consideration (as the case may be), 
so order ; or if the taxing officer, under directions given to him 
for that purpose by the Court or a Judge, shall think that such 
allowance ought to be so made upon such special grounds as 


R. S. C., Ord. LXV., r. 10. Upon any reference to a taxing 
officer to tax a bill of costs of a solicitor for the purpose of 
ascertaining the amount due to such solicitor in respect thereof 
from the person to be charged therewith, if suih bill shall Include 
charges for business done in any cause or matter, the taxing 
officer may allow the fees set forth In the column headed 
“ higher scale " in Appendix N. in respect of such cause or matter, 
or In respect of any particular application made or business 
done therein, if on such special grounds, us are in the last pre- 
ceding Rule mentioned, he shall tlilnk that such allowance ought 
to be so made. 

4403. When ordered — Special grounds.] — 

Where on an application under tlie Settled Land 
Act, 1882 (c. 38), counsel asked that the costs of 
the application might be allowed on the higher 
scale, not on account of the value of the property, 
but on account of the difficulty of the question, 
such costs were allowed. — Re (^haytor’s Setti.ed 
Estate Act (1884), 25 Ch. D. 651 ; 53 L. J. Ch. 
312 ; 50 L. T. 88 ; 32 W. R. 617. 

4404. .] — ('osts on the higher scale 

will only be allowed under exceptional circum- 
htances.- C ardiff S.S. Co. v, Harwick, The 
Kaisby (1885), 53 L. T. 56. 

4405. .j — Costs ought to be allowed 

on the higher scale in any case in which witm*sses 
are properly examined in court, & a long time is 
necessarily occuy)ied in the argument.— L yd net 
& WKiPooL Iron Ore (V). v. Bird (1885), 31 
(h. D. 328 ; 55 L. J. Ch. 383 ; 64 L. T. 242 ; 31 
W. K. 437. 

4406. — .J— An action for tin' estali- 

lishment of a right of great i)e(’umary value, <Si 
involving difficult questions of fact ck law, was 
heard at great length on five da^s lieimv Bacon, 
V.-C., who gave judgment in favour of the pltf. 
The principal deft, appealed. The apx)eal was 
argued on four days k judgment reserved. 
Intimately, the decision was reversed, k the 
action dismissed with costs : — Held : although the 
case was important k difficult, tJie court could 
not say that there were special grounds arising 
out of its importance k difficulty which would 
warrant giving costs on the liigher scale. — 
Williamson r. North Staffordshire Ky. Co. 
(1886), 32 Ch. D. 399 ; 55 J.. J. Ch. 938 ; 55 
L. T. 462, C. A. 

4407. .) — Although a case as i)r('- 

senlcd to the coui’t may not be of spo'dal diffi- 
culty ” within the meaning of Ord. LXV., r. 9, 
leave will be given to the taxing master to tax all, 
or any part of the costs on the higher scale, if it 
appears on such taxation that the difficulty was 
removed by the expenditure of time, money, k 
learned industry. — Eraser v. Province of 
Brescia 8team Tramways Co. (1887), 56 L. T. 
771 ; 3 T. L. B. 687. 

4408. .] — I am now dealing with a 

case which is certainly a special one as regards 
its nature k importance. It necessarily occupied 
a considerable time, many witnesses were called, 
k the oral evidence was of a special character. It 
involves large questions of the highest importance 
to the parties concerned, k is important also to 
others. It was presented to the court in such a 
manner that I have been able to discuss the real 
questions in issue without wasting time on oral 
or documentary evidence touching matters not 
really in dispute, or for some other reason not 
immediately relevant. Without wishing or in- 
tending the slightest injustice to counsel, who 
have rendered me invaluable assistance, I think 
that this is in great measure due to the way in 
which the case was prepared for trial on both sides, 
the labour k responsibility falling mainly on the 
pltfs., & it seems to me to be essentially a case to 
whicb Ord. LXV., r. 9, applies (Kekewich, J.).— 
Davies r. Davies (1887), 36 Ch. D. 369, 374. 
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4409. .] — ^The costs will be upon the 

hiprher scale. This case was one requiring special 
knowledge on the part of those concerned in it, 
<fe T think it is one of those exceptional cases in 
wliich costs on the higher scale ought to be 
allowed (CinTOy, J.). — Moseley v. Victoria 
Rubber Co. (1887), 67 L. T. 142. 

4410. .] — Pltfs. were ordered to pay 

the costs of the action on the higher scale on the 
gi’ound that the case was of the greatest im- 
portance. —Turton V. Turton (188ft), 42 Oh. D. 
128 ; 58 L. .T. Ch. 677 ; 61 T.. T. 671 ; 54 J. P. 
161 ; 38 W. R. 22 ; 5 T. L. R. 645, C. A. 

4411. .] — I do not think that the 

more length of ihe case, <te certainly not the fact 
lhat it has ultimately fallen to be determined on 
(Questions of fact as distinct from questions of 
scientific opinion disentitles the defts. to the costs 
they are asking for on the higher scale. It seems 
to me that I must pay regard to the whole nature 
of the case, & liere was a case on which the defts. 
have, as I have pointed out in my judgment, 
been working a mine for upwards of twenty years, 
Sz: they were challenged as to wliat liad been 
discovered during these ojierations some twelve 
or sixteen years ago. In those circumstances i( 
became obviously necessary for them to examine 
into the whole matter with a view to reconstructing 
if they could what then existed in such a manner 
as to make it intelligible not only to the counsel 
who w’ore to be instructed but wdth the assistance 
of counsel making it intelligible to the court. I 
cannot imagine a case in which a solicitor pre- 
paring a case was faced with greater responsibility 
or more ditliculty — responsibilities & difficulties 
wdiich, it seems to me, have been abundantly 
shown in the course of the trial. 

I do not myself believe that the length which 
this trial occupied was an excessive time, havir^ 
regard to the enormous mass of detail which it 
w^as necessary to examine & discuss, in th(»se cir- 
cumstances 1 think the nature of the case was such 
as to justify, if ever a case did, the court in directing 
that the costs should be taxed on the higher scale. 

I therefore make that order, &, avS nobody 
could possibly object to it, I will also certify that 
it is a proper case in which three counsel were 
I’t'tained (Eve, J.). — Amalgamated Properties 
OF Rhodesia (1913), Ltd. v. Globe & Phcknix 
Gold Mining Co., Ltd. (1916), 1 16 L. T. Ill, 114 ; 
61 Sol. .lo. 158. 

-.] — aSVc, also, Admiralty, Vol. I., 
p. 225, Nos. 1511, 1512; Injunction, Vol. 
XXVIII., p. 661, Nos. 1678-1582; Misrepre- 
sentation, Vol. XXXV., p. 57, Nos. 616-518; 
Solicitors, Vol. XLII., p. 249, Nos. 2798-2800. 

4412. Costs payable by trustee personally.] 

— Costs payabl(‘ by a trustee personally were 
ordered to be on the higher scale. — Pooley’s 
Trustee v. Wiietham (1886), 33 Ch. D. Ill, O. A. 

Election petition.] — See Elections, Vol. 

XX., p. 174, Nos. 1492, 1490. 

4413. No substantial difference of fact 

between parties.] — ^An application that costs might 
be taxed on the higher scale was refused on the 
ground that there was no substantial difference 
of fact between the parties. — A.-G. v. Edwards, 
[1891] 1 Ch. 194. 

Petition to appoint new trustees .] — See 

Trusts & Trustees, Vol. XLIII., p. 696, No. 1334. 

4414. Patent actions.] — In an action as 

to the validity of patent & for infringement : — 
Beld : defts. had infringed the patent, & pltf. was 
entitled to all the relief he sought, with costs on 
the higher scale. — ^Moseley v, Victoria Rubber 
Co. (1887), 67 L, T. 142. 


4415. .] — In an action for infringe- 

ment of patent costs on the higher scale were 
refused, as the evidence was not scientific but only 
evidence of fact. — American Braided Wire Co. 

V, Thomson (1890), 44 Ch. D. 274 ; 7 R. P. C. 
152, C. A. 

e, also. Patents, Vol. XXXVI., 
pp. 656, 733, 841, 842, Nos. 1321, 2213, 3282-3287. 

Trade mark infringement.] — See Trade 

Marks, Vol. XLIII., p. 228, No. 722, 

4416. Appeal — As to existence of special 
grounds.] — The jurisdiction to make an order for 
costs on the higher scale under Ord. LXV., r. 9, 
depends on the existence of “ special grounds 
arising out of the nature tSc importance, or the 
difficulty or urgency of tlie case.” ronsoquently, 
an appeal will lie against siuli an ord(‘r on the 
question whether any facts existed wdiich could 
constitute such special grounds. — Paine v. (^hts- 
llOLM, [1801] 1 Q. B. 631 ; 60 L. J. Q. B. 413 ; .30 

W. R. 353 ; 7 T. J.. R. 366, C. A. 

As to exercise of discretion.] — See Supreme 

(Wrt of ,Tudicaturt‘ (Consolidation) Act, 1926 
(c. 49), s. 31 (1) (/?). 


Sub-sect. 3. — Additional Remuneration. 

R. S. C., Ord. LXV., r. 10 b. The total in an> bill of costs of 
the fees prescribed In this Order (as distinct from payments) 
shall in respect of business done in any cause or matter In the 
Supremo Court after the Slst day of August, 1019, bo increased 
by 33 per centum, and such increase shall be allowed upon any 
taxation of costs in respect of any such business as well between 
party and party as between solicitor and client, and in taxations 
under or pursuant to the Bolnitors Act, 1843. 

This Rule shall apply to all referencts to arbitration and io 
ill proceedings on the Crown aide and to all proceedings assigned 
to the Crown Office Department, and to all criminal proceedings 
in the King’s Bench Diyision of the High Court of Justice 

The increase hereby authorised shall not affect the question 
whether a bill of costs when taxed Is or Is not less one sixth 
part than the bill delivered, sent, or l(f1 

Provided that this Rule shall not (a) aff< ct the power to dirr et 
payment of a sum in lieu of costs under Order LXV , Rule 23, 
or the power to allow a fixed sum for costs under Order LXV., 
Rule 27 (38), or a gross sum under Order LXV., Rule 27 (38a) ; 
or (b) apply to bills of costs which have, at the date on which 
this Rule comes into operation, already been delivered to the 
client sought to be charged therewith or to the person chargeable 
therewith or liable therefor or to bills then already taxed and 
certified or allowed. 

Order LXV , Rule JOa, Is hereby revoked except in respect of 
business done before the Ist day of Beptember, 1919, and except 
as regards those bills ot costa which are excluded from the 
operation of this Rule by the last i)recedlng proviso to this 
Rule. 

4417. Right to increase.] — A solicitor who has 
omitted the 33 J per cent, increase allowed by 
Ord. LXV., r. 10 b, from his bill of costs can claim 
to have it allowed after his hill of costs has been 
taxed. 

The court, in taxing the bill, is bound to allow 
the 33^ per cent, increase if asked for, even 
although no claim to it is made in the actual bill 
of costs (Luxmooke, J.). — Be Loucii, [1930] 2 Ch. 
63 ; 99 L. J. Ch. 421 ; 143 I.. T. 469 ; 74 Sol. Jo. 
387 ; [1930] W. N. 116. 

4418. Application to matrimonial causes.] — 

The provisions of Ord. LXV., r. 10 b, shall be 
applied on taxation of costs in Divorce & Matri- 
monial Causes so long as such rule shall remain in 
force. — Practice Note, [1923] W. N. 344. 


Sub-sect. 4. — Solicitor Appointed Guardian 
Ad Litem. 

R. S. C., Ord. LXV.. r. 13. Where the Court or a Judge 
appoints one o! the solicit ore ot the Court to he guardian ad 
Ittem ot an Infant or person ot unsound mind, the Court or Judge 
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Sect, J9. — SolicUors : Svb-sects. 4 6, A. <£• B, ; 

Sub-sect, 0. Sect, 20 : Sub-sect, 1.] 

muji direct that the costs to be incurred In the performance of 
the duties ot such office shall be borne and paid either by the 
parties or some one or more of the parties to the cause or matter 
m which such appointment Is made, or out of any fund in Court 
In which such infant or person of unsound mind may bo 
interested, and may Rive directions for the repayment or 
allowance of such costs as the justice and circumstances of the 
case may require. 

See Husband A Wife, Vol. XXVII., p. 477, 
No, 5045 ; Infants & Children, Vol. XXVIII., 
pp. 323, 828, Nos. 1900, 1964, 1965; I^ijnatics, 
Vol. XXXIII., pp. 232, 242, Nos. 1467-1406, 
1606. 


SuB'SECT. 5 .— Liability foh (^osts. 

A, Trial Impeded hy Neglect to Attend, etc, 

R. S. C., Ord. LXV., r. 6. Where upon the trial of any cause 
or matter it appears that the same cannot reasonably proceed 
bv reason of the solicitor for any party having neglected to 
attend personally, or by some proper person on his behalf, or 
liaMng omitted to deliyer any paper necessary for the use of 
the Court or Judge, and which according to tiie practice ought 
to Imve been delivered, such solicitor shall personally pay to 
all or any of the parties such costs as the Court or Judge shall 
think fit to award. 

See Solicitors, Vol. XLIl., pp. 348-852, Nos. 
3953-4010. 

4419. Dismissal of action.] — On this action 
being called on for trial, the registrar stated that 
no papers had been delivered. No one appeared 
for the pltf. Counsel for deft, asked, under Ord. 
XXXVI., r. 19, for judgment dismissing the action 
with costs. Tlie application was grant ed.^ — 
Farrell v, Waij^ (1877), 36 T.. T. 95, 


B, (bsts J mj)ropcrly or Fruitlessly Incurred, 

R. S. C., Ord. LXV.. r. 11. If in any case it shall appear to 
the ( ourt or a Judge that costs have been Improperly or without 
any reasonable cause incurred, or that by reason of any undue 
dela> in proceeding under any judgment or order, or of any 
misconduct or default oi the solicitor, any costs properly incurred 
have neverthelcRH proved fruitless to the person incurring the 
same, the ("ourt or Judge may call on the solicitor of the person 
by whom such costs have been so incurred to show cause why 
such costs should not be disallowed as between the solicitor 
and his client, and also (if the circumstances of the case shall 
require) why the solidtor should not repay to his client any 
(osts which the client may have been ordered to pay to any 
other person, and thereupon may make such order as the justice 
ot the case nla^ require. The Court or Judge roaj , if they or 
he think fit, refer the matter to a taxing officer for inquiiv and 
report ; and direct the solicitor in the first place to show cause 
before such taxing officer, and may also, if tliey or he think fit, 
direct or authorise the official solicitor of the Supreme Court to 
attend and take part in such inquiry. Such notice (If any) of 
tin proceedings or order shall be given to the client in such 
manner as tlie Court or Judge may direct. Any costs of the 
official Roliritor shall be paid by such parties, or out of such 
funds as the Court or a Judge may direct ; or, if not otherwise 
paid, rnav be paid out of such moneys (if any) as may bo provided 
by Parliament. 

4420. Application of rule — Petition unduly 
long.] — On a petition for payment out of court 
of a small sum of money to wliich petitioner was 
entitled upon attaining twenty-one tlie court 
allowed the solicitor only a limited sum for costs, 
on the ground that the petition was unduly 
lengthy, although the client raised no objection 
to payment of the costs. — B ull v, Jones, Eccles 
V, Walker, [1880] W. N. 65. 

,,4^4.21. Prolixity of affidavit.]— -Although 

there is no rule of comt specially giving power to 
the court to take pleadings or affidavits of! the 
nie for prolixity, yet the court has an inherent 
power to do so in order to prevent its records 
made the instruments of oppression. 

Where, however, an affidavit of documents was 


of oppressive length but it appeared to the court 
that delay & expense would be caused bjr filing a 
fresh one, the court permitted it to remain on the 
file, but ordered the party filing it to pay the 
costs of it. 

There is another point to which I wish to allude. 
By Ord. I^XV., r. 11, the court has power to call 
upon a solicitor to show cause why costs which 
have been improperly incurred should not be 
disallowed, & to order the soUcitor to pay to his 
client any costs which may have been improperly 
incurred if he has been ordered to pay them to the 
opposite party. At present the court will make 
no such order in the present case. This will be a 
matter between the pltfs. & their own solicitor 
(Cotton, I^.J.). — Hill v. Hart-Davis (1884), 26 
Ch. D. 470, 473 ; 53 L. J. Ch. 1012 ; 51 L. T. 
279, C. A. 

4422. Multiplication of documents.] — We 

wish public notice to be taken of this, that if a 
solicitor, by the unnecessary multiplication of 
documents, manifestly & unnecessarily increases 
the costs which he makes his own client pay, he is 
guilty of misconduct, for which ho may be made 
answerable to the eourt under Ord. LXV., r. 11 
(Lord Esher, M.K.). — Practice Note (1891), 
35 Sol. Jo. 200. 

.] — See, also. Executors, Vol. XXTV., 

pp. 838, 839, Nos. 8711-8724 ; »SoLlciTORS, Vol. 
XLTI., pp. 252, 337-355, 369, Nos. 2829, 2830, 
2836, 3810-/1037, 4100. 


Sub-sect. 6. — Set-off Notwithstanding 

SOLltTTORS’ lilEN. 

R. S. C., Ord. LXV., r. 14. A set-off for damages or costs 
between parties may be allowed notwithstanding the solieitor’s 
lien for costs in the particular cause or matter in which the 
set-off Is sought. 

4423. Set-olt for damages.] — An order may be 
made allowing a judgment debtor to set-off against 
the damages due from him damages due to him 
from the judgment ereditor on a judgment in 
another action, notwithstanding the existence of 
an order under the Solicitors Act, 1800, s. 28, 
charging tlie first-mentioned damages with a 
solicitor’s costs. — Goodfellow v. Gray, [1899] 
2 Q. B. 498 ; 68 L. J. Q. B. 1032 ; 81 L. T. 314. 

.] — See, also, Solicitors, Vol. XLll., p. 304, 

Nofe. 3381, 3382. 

4424. Set-oil for costs — Interpleader proceed- 
ings.] — Pltfs. having recovered judgment against 
two defts. the judgment was set aside as against 
one deft, with costs. The same deft, having 
claimed goods taken in execution by pltfs. under 
the same judgment, the sheriff interpleaded, &■ an 
order was made barring the claim with costs to 
be paid to pltfs. : — Held : the master in taxing 
the* costs of such deft, could not order the costs 
payable by him imder the interpleader proceedings 
to be set-off against the costs due to him in the 
original action from pltfs. — ^Barker & Co. v. 
Hemming (1880), 6 Q. B. D. 609 ; 49 L. J. Q. B. 
730 ; 43 L. T. 678 ; 28 W. B. 764, C. A. 

4425. Administration proceedings.] — 

Legatees, who were also next-of-kin of the testator, 
brought an action against the executor, seeking a 
revocation of the probate, but failed, &; were 
ordered to pay the executor’s costs of the action. 
WMle the action was pending, some of pltfs. 
assigned & others mortgaged their shares whether 
under the will or on an intestacy. Afterwards, 
the legatees commenced an action against the 
executor in the Chancery Division for the adminis- 



903 


Pakt LXXXVT.— Costs. 


tration of the estate :—Held : the executor was 
entitled to set off the costs in the probate suit 
against the legacies, notwithstanding the assign- 
ments & incumbrances. — Re Knapman, Knapman 
V. Wkeford (1881), 18 Ch. D. 300 ; 50 L. J Ch 
629 ; 45 L. T. 102 ; 30 W. R. 395, C. A. 

4426. Divorce proceedings.! — mere a 

wife’s petition is dismissed, the facts that security 
for the wife’s costs has been ordcrf‘d, & that the 
conduct of the wife’s solicitor is not open to 
censure, do not' deprive the court of its discretion 
to give costs or to refuse tiiom t() the wife ()r to 
give costs against the wife. 

I give the husband the costs of tlie wife’s petition, 
& the wife the costs of the husband’s petition for 
judicial separation on the ground of cruelty, & 
there must be no set-off. 1 do this, instead of 
saying that there shall be no costs on either side, 
for the protection of the wife’s solicitor (Hill, .T.). 
— Baldwin Raper v. Baldwin Rapeh & Metz, 
Baldwin Raper v. Baldwin Raper (102G), 42 
T. L. R. 619. 

.]— al^o, Solicttork, Vol. XTAl., 


pp. 275, 270, Nos. 3087, 3107. 

4427. Winding up of partnership.} 


-Wliere 


a limited partner was joined as respondent to a 
petition to wind up & did not oppose, <fc his costs 
were ordered tr) be paid out of the assets of the 
limited partnership, & he was subsequently placed 
on the list of contributories <S6 incurred costs pay- 
able to the liquidator on an application to have 
his name r(‘moved from such list '.—Held : the 
liquidator could not set-off such two sets of costs 
one against the other, because the costs of the 
winding up stand on different footing from other 
costs, as being incurred for the benefit of everybody 
concerned . — Re Beer, Brevier & Bow^man (1915), 
113 L. T. 990 ; 59 8ol. Jo. 510. 

Bankruptcy proceedings,]- See Bank- 
ruptcy, Vol. TV., pp. 523, 524, Nos. 4784-4790. 

Appeal to House of Lords.] — See J^arija- 

MENT, Vol. XXXVI., p. 270, No. 153. 

.] — See, also. Set-off, Vol. XL., p. 431 , 

No. 637 ; Solicitors, Vol. XLTT., tip. 282-287, 
Nos. 3175-3219, 


Sect. 20.— SECURITY FOR COSTS. 

SuR-SECT. 1 . — Application for Security. 

R. S. C., Ord. LXV., r. 6. Tn any cause or matter In mIiicIi 
security for costs is required, the security shall be of such amount, 
and be given at such times, and In «^uch manner and form, as tiic 
Court or a Judge hhall direct. 

4428. When made.] — Security for costs was 
ordered on an application made after statement of 
defence denying the allegations of pltf., & after 
pltf. filed interrogatories. — A rkwrigiit v. New- 
bold, [1880] W. N. 59. 

4429. .] — The old rule in chancery that an 

application that a next friend should give security 
for costs must be made before the next material 
step in the cause is taken, & the old rule at common 
law that the like application must be made before 
issue joined are abrogated by the new Judicature 
Rules ; & under Rules of Court, 1875, Ord. XVl., 
r. 8, the court has a judicial discretion to direct 
security for costs to be given at any time. — 
Martano V. Mann (1880), 14 Ch. D. 419 ; 49 
L. .T. Ch. 510 ; 42 L. T. 890, C. A. 

4430. .] — The old rule of the Court of 

Chancery, that an application for security for the 
costs of an action must be made promptly, is 
inconsistent with the provision of Ord. LXV., 


r. 6, that security for costs may bo given “ at such 
time or times ” as the court may direct, & must be 
taken to have been abrogated : — Held : therefore, 
an application by a deft, for security for the costs 
of an action brought against him by a limited com- 
pany might be made after reply & notice of trial.— 
Lydney & WiGPooL Iron Ore Co. v. Bird (1883), 
23 Ch. D. 358 ; 52 L. J. Ch. 640 ; 48 lu T. 893. 

4431. .]— The court lias under Ord. LXV., 

r. (), a discretion lo order .security for costs Id be 
given at .any stage of tJic proceedings, & there is 
no hard & fast rule that the application for security 
must be made before any material step is taken 
in the acti<m. Accordingly, an application by a 
deft, for security to bo given by i)ltf. is not too 
late merely because' it is made after the delivery 
of the defence . — Re Smith, Bain v. Bain, [1890] 
W, N. 88 ; 75 li. T. 46 ; ttuh nom. Re SMITH, 
Bain v. Smith, 40 Sol. Jo. 700, C. A. 

4432. On motion to set aside writ & 

service.] — On a motion by the d('ft. to set aside 
the writ & the service thereof, on the ground that 
ihe true address of the pltfs. was ncit indorsed 
thereon, the pltfs. being an American company 
out of tlie jurisdiction, & the deft, not being able 
to find them at the address given in England : — 
Held: the proper order to make w^as, that the 
pltfs. should give security for costs & pay the 
co.sts of the m()tion.-~T*iTrsBURGH Crushed 
Steel Co., Jtd. v. Marx (Jacob) & Co., [1897] 
W. N. 36. 

4433. Proceedings after Judgment.] — A 

summons for directions taken out under Ord. 
XXX. of the Rules of the Supreme Court ceases 
to operaki with the trial of tlie action, so that an 
ajiplication for security for costs for subsequent 
lu'oceedings — for example, the taking of an 
account before an ofticial referee orden'cl at such 
trial — ^must be made by separatii summons, & 
cannot be made on notice under r. 5 of Ord. XXX. 

But the court has jurisdiction under Ord. LXV., 
r. 0, to order security for such costs in a proper 
case on a proper application. —Brown v. ITatg, 
[1905J 2 Ch. 379 ; 74 L. J. Ch. 591 ; 93 L. T. 99 ; 
54 W. R. 26 ; 49 Sol. Jo. 050. 

- Admiralty.]— >SVc Shipping, Vol. XLT., 
p. 188, No. 275. 

4434. How made — In chambers — By summons.] 

— A pltf. wlio has gone to reside abroad, after the 
bill is filed, will be ordered to give security for 
costs ; but the application should bti made by 
summons in chambers. — V ale v. Offert (1874), 
30 \j. T. 457 ; 22 W. R. 629 ; subsequent proceed- 
tugs, .mb nom. Vale v. Opfert (1877), 5 Ch. D. 
633, C. A. 

4435. On summons for directions.] — 

Brown v. Haig, No. 4433, ante. 

1 — See, also, No. 4462, po.s7. 

4436. Limitation of jurisdiction on.] — The 
court cannot, upon an application for security for 
costs to bo given by pltf., go into the merits of 
tlie action. — C rozat v. Brogden, [1894] 1 Q. B. 
30 ; 63 L. .1. Q. B. 325 ; 70 L. T. 522 ; 42 W. R. 
353 ; 10 T. J.. R. .361 ; 9 R. 296, C. A. 

4437. Effect of application — Waiver of objection 
to service of writ.] — In an action against a foreign 
bank, service of the writ of summons on the head 
manager of the Ijondon “ Agency ” of the bank— - 
the agency being ostensibly in fact a bank with 
the usual offices, managers, staff of clerks- — 
held to be good service on the deffcs -Held : also, 
an application made by the defts. for security for 
costs constituted a waiver of any objection as to 
service. — Lhoneux, Ltmon & Co. v. Hong Kong 
& Shanghai Banking Corpn. (1886), 33 Ch. D. 
446 ; sub nom, De Lhoneux, Limon (A.) & Co. v. 
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Hono Kong & Shanghai Banking Corpn., 65 
L. J. Ch. 768 ; 54 L. T. 863 ; 34 W. R. 753. 

4438. Renewal of application.] — Where a 
limited company which was in course of being 
wound up was pltf., it wa,s ordered to give security 
for costs for a limited sum until the defts. apj)ly- 
ing for security had put in their answers, with 
liberty to them, when their answers were put in, 
to renew the motion in order to obtain further 
security. — Western of Canada Oil. Lands & 
Works Co. i \ Walker (1876). 10 Ch. App. 028; 
45 L. J. Ch. 105 ; 23 W. R. 738, L. J.I. 


Si B'SECT. 2 . — Who May hk Ord?:rkd to Cive 

SErXJRITY. 


4489. Whether defendant.] — The court will not 
compel a deft. r(‘bident abroad to give security 
for costs, as the price of compelling pltf., resident 
abroad, to give deft, secuidty for costs. — Baxter 
c. Morgan (1815), 0 Taunt 379 ; 2 Marsh. 80 ; 128 
E. R. 1081. 


4440. .] — Re Percy 6c Ki:lly Nickel. 

Cobalt &: Chrome Iron Mining (V).. No. 4499, 
post. 

4441. — — . J — A motion was made by a pltf. 
for an order to stay })ayment out of court of a 
sum payable under an order of the court to deft.’s 
solicit oi*s as taxed costs, until a pending summons 
b\ deft . to review taxation sliouid be disposed of. 
The grounds of the motion were deft.’s impecuni- 
osily, 6k. also the absence of any liability on deft.’s 
part to hei* solicitors for any further sum than 
taxed costs. The motion was refused, as being an 
unprecedented attempt to extend the practice 
as to requiring secm’ity to be given for costs.— Re 
Barber, Burgess v, Vinnk’ome (No. 2) (1886), 55 
C. Vh. t)24 ; 54 L. T. 728 ; 34 W. R. 578. 

4442. Plaintiff in cross-action.] —A. filed 

an original bill against B., 6c B. filed a cross-bill 
against A. & others. They all moved that B. 
might give security for the costs of tlie cross-suit. 
Motion refused. But leave was given to the co- 
defts. with A., who were not parties to the original 
suit, to move that B. might gi\e security for the 
costs of the cross-suit. — SLOGGE'rr v. Viant (1842), 
13 Sim. 187 ; 60 E. R. 72. 


4443. .J— Pltf. in a cross-suit (im- 

peaching an instrument which the original suit 
seeks to enforce') altlmugh residing out of the 
jurisdiction, is not hound as against pltf. in the 
original suit to give security for costs. — V^incent 
V. JliJNTER (1816), 6 Hare, 320 ; 67 E. R. 935. 

4444. practice in the case 

of a (iedt. at law filing a bill to restrain an action 
lb similar to that in the ca-se of bill & cross-bill, & 
sc'curity for costs cannot be required. 

A foreigner, not residing in England, filed a bill 
t o restrain an action brought against liim by deft, 
in equity. Left, moved that pltf. in equity might 
give security for costs. Motion was refused with 
costs.— Watteeu V, Biltaai (1849), 3 Le G. & 
Nm. 516 ; 18 L. J. Ch. 456 ; 14 L. T. O. 8. 63 ; 14 
Jur. 106 ; 64 E. R. 586. 


^ • ^*1 T~ — Rltf. in a cross-suit is not 

req^uired to give security for costs on the ground 
ot insumcient description of residence. 

A suit instituted for the purpose of defence 
agamfct Ihc deft, moving, who was pltf. in a 
previously existing suit will, upon a motion for 
security for costs, be considered as a cross-suit as 


regai'ds deft, moving, whatever miglit be the case 
as regards other defts. to the second suit. 

Quaere : as to the result of such a motion by 
other defts. to the second suit not being parties 
to the first. — Wild v, Murray (1864), 18 Jur. 
892 ; 24 L. T. O. 8. 52. 

4446. .] — Sect. 69 of the Companies 

Act, 1862, makes no alteration in the principle 
upon which the court refuses to allow a deft, in a 
cross-suit to call upon pltf. in the cross-suit to 
give secuiity for costs ; the principle being — not 
that deft, by suing pltf. originally has admitted 
the jurisdiction, 6c cannot afterwards question it, 
but that a person who, though nominally pltf., is 
actually a deft, will be allowed to defend himself. 

Where a company is dofimding itself, it must be 
regarded as, in substance, a deft., 6c, therefore, is 
not to be called upon to give security (Page 
Wood, V.C.). — ^Accidental 6c Marine Insurance 
Co. V. Mercati (1866), L. R. 3 Eq. 200 ; 16 L. T. 
347 ; 8uh iwm. Re Accidental 6c Marine Insur- 
ance Corpn., 15 W. R. 88. 

4447. Intervening defendant.] — Vavas- 

SEUR V. Krui*!', No. 4643, post, 

4448 . ,] — ^Apollinaris Co. p. Wil- 

son, No. 4638, posi. 

4^9. .] — This was a motion by a 

foreign company, having no address for service in 
this country, asking for an order that they might 
be added as respondents to a motion, of whicli 
notice liad been given by Messrs. Henry Brooks 
6c Co., of Ijondon, to rectify the Register of 
Trade Marks by expunging therefrom a trade mark 
registered by the foreign company : — Held : the 
foreign company appearing 6c submitting to the 
jurisdiction were entitled to be added as respon- 
dents to the motion without giving security. — Re 
Sgci^tj^: Angnyme des Verreries de l’Etoile, 
11893] W. N. 119. 

4450. .] — In the case of a petition 

for th(* 1‘evocation of a patent, the patentee was 
out of the jurisdiction, but on liis attention being 
railed to the proceedings, he issued a summons 
for further 6c better particulars of objections, & 
for directions that the petition should be heard 
on oral evidence'. The petitioner issued a summons 
that the patentee be ordered to give security foi* 
costs: — Held: the principle upon whicli the 
court acted in requiring security for costs, was 
that a person resident out of the jurisdiction is 
not allowed under ordinary circumstances to 
institute proceedings in the Supreme Court her** 
without reasonably satisfying the o])posite party 
that if the application fails there will be an 
opportunity of recovering the costs of it *, here 
the patentee was brought before the court as a 
deft, to defend his right ; he had made no applica- 
tion to the court whatever, 6c could not be ordered 
to give security for costs. — Re Miller’s Patent 
(1894), 03 L. J. Ch. 324 ; 70 L. T. 270 ; HR. P. V. 
65. 

4451. .] — Under various agreements 

in writing made abroad but to be deemed to be 
English contracts & to be construed & to operate 
according to English law, certain royalties on 
shipments 6c sales of petroleum became due to one 
D., a Dutch subject residing in England, from a 
Dutch company. The payment of the royalties 
was guai'anteed by an h^nglish company & other 
English guarantor's. 

D. purported to assign his interest to another 
Dutch company. After the alleged assignment a 
third Dutch company recovered judgment against 
D. & obtained an order of a competent court in 
Holland attaching debts due to D. from the first- 
mentioned Dutch company. The second Dutch 
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company & D., their assignor, brought an action 
in England against the first Dutch company 
their guai-antors to recover royalties admittedly 
payable under the agreements. The third Dutch 
company obtained leave to intervene as & be 
made defts. in the action. The pltfs. applied that 
these defts. shoxild be ordered to give security for 
costs : — Held : that security for costs ought not 
to be ordered. 

By Bankbs, L.J., on the ground that in the 
circumstances, including the fact that the pltfs., 
themselves foreigners 6c claimants, were not 
offering security, the court ought to exercise its 
discretion by refusing to order secm’ity. 

By ScRUTTON, on tlie ground tliat the 

added defts. were really defending tliemselves 
against attack & thei’cfore ought not to be required 
to give security; especially in view of the fact 
that the j)ltfs., a foreign company, were raising 
in an English court questions concerning the efiect 
of foreign legal proceedings tk of a foreign assign- 
ment which could be more conveniently decided 
in the foreign courts. 

By Younger, on the ground that the 

application for security was premature', for that 
until the added defts. had delivered Iheir defence 
it was not clear that they intended to assume the 
position of claimants ; but that if when they 
should do this, the application might be renewed. 
— Maatsciiappij ^'0UH FoNDSENREZIT V. SllElX 
Transport 6c Trading C^o., [19231 2 K. B. Ibb ; 
92 L. J. K. B. 985 ; 129 L. T. 257 ; 30 T. D. B. 
383 ; 07 8ol. Jo. 017, i\ A. 

4452 . Defendant in replevin residing out of 

jurisdiction.]— A deft, in replevin residing out of 
tlie jurisdiction of the court is liable to give 
security for costs. 

The practice of compelling i)artics to give 
security for costs has already been extended from 
the case of foreigners to that of natives, A a 
line must somewhere be drawn. But it must be 
drawm where in justice 6c reason it ouglit. "J^'lierc 
is no principle on which deft, in replevin, as to 
tills mattej' at least, can be distinguished from an 
ordinary pltf. {j)cr Fur,).— Selby v. Fruciiley 
( 1820), 1 Brod. 6c Bing. 505 ; 4 Moore, F. P. 280 ; 
129 E. R. 817. 

4453. Defendant having conduct of cause.] 

— One of several defts. after decree obtained leave 
to have the conduct of the cause. lie lived out 
of the jurisdiction, lie was (ordered to give the 
becurity for costs. — M ynn v. Hart (1845), 5 
L. T. O. S. 388 ; 9 Jur. 800. 

Company as plaintiff .) — ,Sec (V)mpaniks, Vol. 
IX., pp. 080, Nos. 4538 ct 8cq. 

Corporation as plaintiff.]— aS'cc corporation, 
Vol. Xlll., p. 428, Nos. 1518, 1519. 

Plaintiff suing in forma pauperis.] — >SVe Sold i- 
TORS, Vol. XLII., p. 258, Nos. 2918-2920; Part 
XIX., Sect. 18, aide. 

Interpleader.]— >SVe Interpleader, Vol. XXIX., 
pp. 481, 482, Nos. 314-318. 

Counterclaim.] — See Set-oef 6c Fuunteiu laim, 
Vol. XL., pp. 432, 433, Nos. 539-547. 

Probate actions.] — Exkctitors, Vol. XXIV., 
pp. 273, 274, Nos. 3371-3375. 


Sub-sect. 3. — Order for Security. 

A. In General, 

4454, Duty to Inform officers of court.]— After 
judgment had been pronounced on .Jan. 21 the 
Lord Chief Justice said that tho case had been in 
29 “' 


the list with a note appended, “ Security ordered.” 
It was ordered on April 11, 1913, & was paid in 
on April 28, 19 1 3, but it was not until Jan. 10, 1914, 
that information of this was given to the officers 
of the court. It was the duty of the solicitor to 
have informed the court as soon as the order had 
been complied with & the appeal became effective, 
so tliat those responsible for tho list wcnild know 
if the appeal would come on. 6c the court would bo 
informed exactly as to how the matter stood. — ■ 
Reeves 17. Pope, Pope v. Reeves, [1914] W. N. 32. 

4455. Effect of order — On right to apply for 

dismissal.] — Pltf. was ordered to give security for 
cost.s, the action being stayed in tlie meantime, 
hut lie failed to do so. Deft, applied to dismiss 
the action for want of prosecution, under Ord. 
XXIX., r. 1 i-ITehl : tho judge had a (1iscr(?tion 
to make an order dismissing the action, though 
d(‘ft. had not abandoned the order for security for 
costs. — L a Frange v. McAndrew (1879), 1 

Q. R. 1). 210; 48 L. J. Q. B. 315; nub nom, 
De La Frange v. M( Andrew, 39 L. T. 500 ; 27 
W. R. 413. 

4456. On subsequent costs — Proceedings 

stayed until security given.] — An order was made 
dismissing an action with costs because the pltfs. 
failed to comply with a previous order that thc'y 
should give security for tho costs of tho action. 
That ordtT' contained the usual stay of procei'.dings 
by the pltfs. until tho security should be given. 
Immediai/ely before the order for security was 
made, tho pltfs.’ motion for an injunction had been 
ordered to stand over for a fortnight, the deft, 
undertaking to deliver to the ]dtfs. copies of liis 
affidavits within ton days. In pursuance f)f this 
undertaking the deft, prepared his affidavits during 
tho stay of proceedings by the pltfs. On tlu* 
taxation of costs under tlie order dismissing the 
action, the taxing master held that tlie diJt. ouglit 
not to be allowed the costs of his affidavits, on th(‘ 
ground that they ought not to have bi'en prepaj’ed 
during tlio stay of proceedings : — Held: tin* 
taxing master had act(*d on a wrong pi*incipli*, 6c 
tlie costs of th(* affidavits ought .not to have been 
disallowed upon that ground. — Wjiitkley Exer- 
ciser, Ttd. V, Famage, 1 1898 1 2 ( Ji. 405; 07 
J.. J. (li. 500 ; 79 T.. T. 20 ; 47 AV. R. 290 ; 5 
Mans. 249. 

4457. .] -AAJiere in an action 

on a marine jiolicy an ordei* is made for the filing 
of an affidavit of ship’s papers, A security for 
costs, A for a stay of proceedings meanwhile, 
this stay does not operate to paralyse the activities 
of either party A prevent him preparing his case ; 
A on a taxation of costs it is for the taxing mastei* 
to determine, having regard to the stay A all oihei* 
material factors, wlu'thcr the costs were reasonably 
or prematurely incurred. — P ^:cheries Osten- 
DAJSES (Soc. Anon.) v. Merchants’ Marine In- 
surance Co., 11928] 1 K. B. 7.50 ; 97 1.. J. K. B. 
115 ; 138 L. T. 532 ; 44 T. F. R. 270 ; 72 Sol. Jo. 
102 ; 17 Ah)). M. L. F. 404, (\ A. 

On lime for pleading.] —xVc R. S. 13., Ord. 

LX IV., J'. 0, p. 813, anie, 

4458. Failure to comply with order, j — A pltf. 
having been ordered to give security for costs 
gave an insufficient security ; be was ordered to 
give (jthf'i* security within a month, A^ having made 
default, ho was ordered to give security within a 
limited period, A in default, that the bill should 
stand dismissed with costs. — Biddings v, Fiddings 
(1847), lOBeav. 29 ; 10 L. J. Fh. 183 ; 9 L. T. O. S. 

1 ; 11 Jur. 649 ; 50 E. R. 492. 

4469. .]— AVhere a pltf. resided in Australia, 

A a deft, obtained the usual order that he should 
give security for costs, tho court allowed four 
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months for the pltf. to find such security, & ordered 
dibinissal of the bill 'w ith costs, unless the security 
should be perfected 'within that time. — G rant v. 
Ingram (1809), 20 L. T. 70. 

4400 . .] — AVhere an appellant has been 

ordered to give security for costs & fails to do so, 
the respondent is entitled to have the ai)peal dis- 
missed for want of prosecution after a reasonable 
time has elapsed, although no time was fixed by 
the order for completing the security for costs. — 
Vale v. Oppert (1877), 5 Ch. D, 633, 969; 25 
W. n. 610, C. A. 

4461. .] — La Grange v. McAndrew, Ko. 

1155, ante. 

.] — Sec, also. Husband & Vol. 

XXVIL, pp. 442, 443, Nos. 4541-4560. 

4462. Application to dismiss — Where 

made.] — U., foreign resident out of tlu* juris- 
diction, applied for the registration of a trade mark. 
'The summons was opposed by the A. Co., & on 
the application of the company an order was 
made that 11. should give security for tlie com- 
pany’s costs of the opposition, & that until the 
security should be given, H. should not take any 
further proceeding in the matter against the com- 
])any. The security was not given the company 
gave notice of motion for an order that the security 
should be given within seven days & that in default 
the summons might be dismissed with costs with- 
out further order. North, J., made the order, 
hut said that the application ought to have been 
made by summons in chambers, & he should only 
allow the company the costs which would have been 
incurred if the application had been made in that 
vay. —Be Hurter’h Trade Mark, [1887J W. N. 71. 


B. When Order May be Made. 

(a) Particular Cases. 

Admiralty actions.] — See Admiralty, Vol. I., 
pp. 188-190, Nos. 1020-1043 ; iShu^ping & 
Navigation, Vol. XLI., p. 814, Nos. 6755, 6756. 

Appeal.]— Nee B. 8. C., Ord. LVlll., r. 15, 
Part LXXVIL, Sect. 1, sub-sect. 2, V., & B. S. C., 
Ord. TAX., r. 17, Part LXXVITI., Sect. 7, sub- 
sect. 8, ante. 

4463. Arbitration — Submission by agreement.] 

— An arbitrator under a submission by agreement 
out of court has no power to make an order for 
security for costs. — He I^nionk STEAiaNinuE 
1.ANZA k Wiener, [1917] 2 Iv. B. 558 ; 117 L. T. 
337 ; sub nom. liANZA v. A\"einer, 86 L. J. K. B. 
1236 ; ()1 Sol. Jo. 526. 

4464. Arbitration Act, 1889, s. 5.] — On 

[in api)licalion under sect. 5 of the Aibitration Act, 
1889, to appoint an arbitrator the court has a dis- 
cretion k. may in a x)roper case refuse to make an 
a]>p()intment excef)t upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & purchase of 
ceitain ships contained a clause referring disputes 
& differences to the decision of a single arbitrator 
in accordance with the Arbitration Act. Disputes 
having S/ri sen the foreign fiim duly gave notice to 
the British sliipbuilders to appoint an arbitrator. 
&, on their refusal to do so, applied to the court 
under sect. 5 of the Act to appoint an arbitrator. 
The judge in chambers having made an appoint- 
ment, the court, on appeal by the shipbuilders, 
ordered that, if within a specified time the foreign 
firm gave security for the costs of the arbitration 
&- of the appeal, the order under appeal should 


stand, but that otherwise it should be discharged. — 
Re Bjornstad & Ouse Shipping Co., [1924] 2 

K. B. 673 ; sub nom. Bjornstad v. Ouse Sihpping 
C o., 93 L. J. K. B. 977 ; 131 L. T. 063 ; 40 T. L. B. 
636 ; 68 Sol. Jo. 754 ; 30 Com. Cas. 14, C. A. 

4405 . Special case.] — The government of 

an independent State made with a company a 
contract containing an arbitration clause. An 
arbitration took place & was divided into two 
parts, the first being as to whether the govern- 
ment had committed a broach of contract. The 
result of this pai’t of the arbitration was that an 
award was given in favour of the company k the 
government was ordered to pay costs. The 
second p[irb of the arbitration, as to the amount 
of damage, then began, & when the evidence had 
been closed the government asked the arbitrator 
to state an advisory case for the opinion of the 
court, but the arbitrator refused to do so. The 
government then issued a summons asking that 
the arbitrator might be ordered to state a case, 

thereupon the company applied tliat all further 
proceedings might be stayed until the govern- 
ment ( 1 ) had paid the costs which it has been 
ordered io pay, & (2) had given security to answei* 
the costs of this matter k of the arbitration : — 
Held : that so far as concerned the summons for 
a case to be stated the government was in the 
position of a pltf., k therefore it could not rely 
on its foreign sovereignty, k being out of the 
jurisdiction must give secuiity for the costs of the 
summons, but that the rest of the company’s 
application must stand over to be dealt with on 
the hearing of the summons. — DuPP Deveidp- 
ment Go., Ltd. v. Kelantan Gcwernment (1925), 
41 T. L. B. 375-376 ; sub nom. He Duff Develop- 
ment Go., liTD. k Kelantan Govpjrnment% 69 
Sol. Jo. 491. 

Companies.] — See Building Socil:ties, Vol. 
Vll., p. 509, No. 335 ; Companies, Vol. IX., 
pp. 680, Nos. 4538 el scq.; Vol. X., pp. 886 , 982, 
999, Nos. 602(), 6026a, 6786, 6787, 6937 ; Gom- 
I)anies Act, 1929 (c. 23), s. 371. 

4466. Convict.] — The mere circumstance of 
pltf. being imprisoned docs not entitle deft, to 
call for a security for costs. — B addeley v. Hard- 
ing (1821), 6 Madd. 214 ; 56 E. B. 1873. 

4467. ,] — Pltf., who is in prison mid(‘r 

sentence of transportation, is bound to give security 
for costs. — B arreto v. Power (1854), 9 h^xch. 
338 ; 2 G. L. B. 488 ; 23 L. J . Ex. 162 ; 22 L. T. O. S. 
261 ; 18 Jur. 156 ; 2 W. B. 220. 

Counterclaim.] — See Admiralty, Vol. L, pp. 
188-190, Nos. 1020-1043 ; Set-off k (Counter- 
claim, Vol. XL., pp. 432, 433, Nos. 539-547. 

4468. Declaration of Title Act, 1862 (c. 67), 

s. 9.] — A certificate of the petitioner’s title ha\dng 
been made by the chief clerk upon petition under 
the Declaration of Title Act, 1862, the court, 
pui*suant to sects. 8 , 9 11 of the Act, ordered 

the declaration establishing the petitioner’s title 
to be made at the end of three months ; security 
to be given by the petitioner, to the amount of 
£40, for payment of the costs of any person who 
might successfully opj)ose the declaration of title ; 
k notice of the older to be given by advertising it 
three times, at three days’ interval, in eacli of 
three London newspapers. — He Boberts (1870), 

L. B. 10 Eq. 402 ; 39 L. J. Ch. 888 ; 22 L. T. 699. 

Divorce, etc.] — See Husband k Wife, Vol. 

XXVII., pp. 421-424, 671, Nos. 4270-4307, 6299, 
6300. 

Executors.] — Sec Executors, Vol. XXIV., 
p. 727, Nos. 7545-7649. 

Infants.] — See Infants, Vol. XX\TII,,pp. 310, 
311, Nos. 1712-1729. 
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Insolvency.] — See Sect. 20, sub-soct. 3, B. (6), 
•posi. 

Interpleader proceedings .] — See Interpleader, 
Vol. XXIX., pp. 480-482, Nos. 304-320. 

4469. Lunatic.] — The court will not compel 
security for costs in error on the ground of pltf. 
in error being a lunatic. — Steel v. Allan (1801), 
2 Bos. & P. 437 ; 120 E. B. 1371. 

4470. Married women.] — Where the next friend 
of a feme coverie had taken the benefit of the 
Insolvent Debtors Act, but was detained in prison 
& had obtained an order upon the husband for 
payment of his groats after the answer was filed, 

before any other proceeding w'as taken in the 
cause a motion by one of the defts. that the next 
friend might be removed & another appointed 
was refused as being improper in fomi ; but leave 
was given to apply to stay proceedings until the 
next friend should changed or sc^curity given for 
costs.— PENNiNOTON r. Alvin (1823), 1 Sim. & St. 
264 : 1 I.. J. O. S. Ch. 202 ; 57 K. R. 107. 

4471. .] — The old rule in chancery that an 

itpplication that a next friend should give security 
for costs must be made b<4orG the n(‘xt material 
s( ep in the cause is taken, & the old rule at common 
law that the like api:)licatioii must be made before 
issue joined are abrogated by tJie new Judicature 
Rules ; & imder Rules of Court, 1876, Ord. XVI., 
r. 8, the court has a judicial discretion to direct 
security for costs to be givcm at any time. — 
Mautano v. Mann (1880), 14 t'h. 1). 419; 19 
J;. J. Ch. 510 ; 42 L. T. 890, C. A. 

4472. ■.] — An action was commenced in the 

name of a married woman by her next friend 
against her husband & the Irusteo of a sejmration 
deed to enforce i)ayment of an amiuity under tlie 
deed. The defts. moved that the action might 
be dismissed, or that the next friend might be 
ordered to give security for costs. This was sup- 

orted by an affidavit of the husband that he 
elieved that his wife had given no authority to 
commence the action. The husband’s solicitors 
joined in the affidavit, A deposed to the facts th*at 
the next friend was not a householder, A had no 
visible means of paying costs. The next frieiul 
replied by affidavit that he had sufficient means to 
pay any costs that he might bo ordered to pay, 
but said nothing as to his having authority from 
the married woman to commence the action, A 
did not produce any autliority : — Held : by 

Bacon, that the next friend of a married 

woman will not be called upon to prove his 
authority on the mere allegation of a deft, that he 
has no authority Held : also, tliat the next 
friend could not be ordered to give security for 
costs on the ground that he was not a householder 
when he dei)osed that he had sufficient/ means to 
pay costs : — Held : by the Court of Appeal, that 
the action must be dismissed with costs, to be paid 
by the solicitors of the next friend, as he, when 
challenged to show his authority to coimiience the 
action, did not show any.— Sc^HJUTT v. Sch.jott 
(1881), 10 Ch. D. 94 ; 51 L. J. Ch. 368 ; 45 D. T. 
333 ; 30 W. R. 329, C. A. 

,]—Sce, ahto. Husband A W'ife, Vol. 

XXVIL, pp. 249, 260, Nos. 2191-2198. 

Misdescription of plaintiff’s residence .] — Sec 

Sect. 20, sub-sect. 3, B. (d), post, 

4473. Mortgagor — Actions by.] — Where, in an 
action brought by a mortgagor A a second mort- 
gagee, as co-pltfs., impeaching a proposed sale by 
the first mortgagee under his power of sale, the 
second mortgagee subsequently transfers his 
interest to the proposed purchaser, who is also a 
deft, along with the first mortgagee, A the mort- 
gagor applies for leave to strike out the name of 


the second mortgagee as a co-pltf. A to add him as 
a deft., leave will only be granted on the terms of 
the mortgagor giving to the original defts. security 
for the costs. — V iola r. Hicidvian, [1912] W. N. 
109. 

-.] — See, also, I.aw of Property Act, 
1925, 8. 91 (3). 

Plaintiff ordinarily resident out of Jurisdiction.] — 

See Sect. 20, sub-sect. 3, B. (c), 2^ost. 

Temporarily within jurisdiction.] — See 

R. S. C., Ord. LXVh, r. 6 a, p. 908, post, 

4474. Privileged persons — Foreign ambassador 

— Servant of.] — If an amb.assador’s servant brings 
a bill he must give security to answer costs, as 
being a person j>rivileged. — Goodwin v, Arciikh 
( 1727), 2 P. Wins. 452 ; 24 E. R. 809. 

4475. Person under protection of.] — 

Pltf., under tlie protection of a foreign ambas- 
sador was ordered to give* security to answer costs. 

- Adderly V, Smith (1763), 1 Dick. 355; 21 

E. R. 306. 

4476. .] — Tli(‘ comi will not compel 

a foreign ambassador to give security for costs.-- 
I)E Montellano (Duke) v, Chrisitn (1810), 5 
M. A S. 503 ; 105 E. R. 1135. 

4477. Foreign sovereign.] — A foreign 

prince resident abroad, being pltf. in an action 
upon a charteri>arty in this (’ourt, was directed to 
give security for costs. — B razil (l^iMPEiiOR) v. 
Robinson (1837), 6 Ad. A PI. SOI : 5 Dowl. 522 ; 
1 Nev. A P. K. B. 817 ; Will. Woll. A Dav. 278 ; 
6 L. ,T. K. B. 168 ; 112 E. R. 308. 

4478. ^,] — If an independent foreign 

sovereign seeks to enforce the ])erforinaiice of a 
commercial contract in the English couits he 
will be liable to give security for costs. — G reece 
(Kino) v, Wright (1837), 6 DowL 12 ; Will. Woll. 
A Dav. 694 ; 1 Tur. 944. 

4479. .] —The court has jurisdiction 

by 2 I Viet. c. 10, s. 31, to order a pltf. in an action 
for damage by collision to give security for damages 
to a deft, who brings a counterclaim. The coiut 
can exercise this power when such pltf. is a foreign 
sovereign whose ship cannot be arrested. — Tiir: 
Newbattle (1885), 10 P. D. 33 ; 54 Ij. S, P. 16 ; 
52 L. T. 15 ; 33 W. R. 318 ; 5 Asp. M. L. C. 356, 
V. A, 

-.] — Sec, also, Nos. 4511-4543, post 
Probate.] — See Exechitors, Vol. XXIII., pp. 
272-274, Nos. 3353, 3371-3375. 

Prize court.] — Sec Prize Law, Vol. XXXVI L, 
p. 671, Nos. 1358-1361. 

Relator in action by Attorney-General.] — See 

Gharities, Vol. VIII., p. 409, Nos. 2461, 2462. 

Trustees.] — See Trusts A Trustees, Vol. XLIII., 
pp. 834, 835, Nos. 2802, 2803. 


(b) Poverty or Imolvency of Party, 

4480. Poverty of plaintiff.] — A pltf. will not be 
compelled to give security for costs merely on the 
ground of his poverty. — Ross v, Jacques (1841), 
8 M. A W. 135 ; 9 Dowl. 737 ; 10 L. J. Ex. 306 ; 
sub nom, Jacques v, Ross, 6 Jur. 345. 

4481. .] — The rule is clear that poverty 

is no ground for ordering security for the costs of 
an action. — Le Mesurier v, Ferguson (1903), 20 
T. L. R, 32, 0. A. 

4482. .] — The fact that a pltf. is a defaulter 

on the Stock Exchange is not a sufficient reason 
for requiring him to give security for costs. — 
Hinde v. Haskew (1884), 1 T. L. R. 94, D. C. 

4483. Poverty of defendant.] — The banki*uptcy 
or insolvency of a deft, is not per se a ground for 
ordering him to give security for costs . — Re 
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Emeky, Emery v, Emery, [1923J P. 184 ; 92 
L. P. 138 ; 30 T. L. P. 713 ; sub nom. In the 
Goods of Emery, Emery v, Emery, 130 L. T. 127. 

PeiBons suing or defending in formd 'pauperis^ 
see Part XIX., 8ect. 18, ante. 

Security for costs on appeal to Court of Appeal, 
see Part LXXVll., Sect. 1, sub-sect. 2, \.,ante. 

Insolvency.] — See Admiralty, Vol. I., p. 288, 
ISO. 1020 ; Bankruptcy, Vol. V., pp. 1005, 
1000, 1012, JNos. 8196--8200, 8254-8250 ; Com- 
panies, Vol. X., p. 802, No. 5811. 

Proceedings by insolvent trustee.] — See 

Bankruptcy, Yol. V., pp. 000, 001, 1098, Nos. 
8095-8007, 8070. 

4484. Unregistered company.] — Where 

a coinj)any registered as an unlimited company 
is being wound iip, & an action is brought in the 
name of the company, under the directions of the 
otlicial liquidator, against a debtor of the company, 
the court will not make an order tiiat the pltfs. 
give security for deft.’s costs. — United Ports 
INSI KAN( E Co. V. IIILI. (1870), L. P. 5 Q. B. .305 ; 
30 E. ,T. Q. B. 227 ; 23 E. T. 14 ; 18 W. H. 980. 


4485. Nominal plaintiff.] — Where in trespass 
against pai’ish ofilcers for distraining for poor 
rates it appeared that tlie pltf. refused to pay the 
rates by the desire of his landlord, wlu) was also 
the attorney in the cause, tVie court stayed the 
l)rt)ceedings until he gave security for the costs. — 
Tenant v. Broavn, .Tones v. Brown (1820), 5 
B. & C. 208 ; 108 E. K. 78. 

4486. .] — A suit instituted for the purpose 

of regulating A apportioning a rate levied on the 
inhabitants of a parish under an Act of Parliament 
ought to be by information bill, <fc not by bill 
only, therefore, a person who had liled a bill for 
this pur]>ose on behalf of himself & all other 
the rated inhabitants of the parish, upon affidavits 
being made of his insolvency, w^as ordered to give 
security for costs. — Tredavtsll v, Byrcii (1835), 
1 Y. A C'. Kx. 47(1. ; 160 E. R. 194. 

4487. .] — Pltf. assi^ied all his effects to N., 

for llie benelit of his creditors, with power to sue 
ill his name ; afterwards he became insolvent & 
also bankrupt, A had not obtained his certificate, 
A had no means of paying the costs of an action. 
N. having commenced an action in pltf.’s name, 
A without his authority (exc€-pt under the assign- 
ment), the court stayed the proceedings till N. 
should give the deft, security for costs. 

The trustees choose to proceed in the action in 
the name of a party who, for their benefit, has 
flivest(Ml liimsclf of all means of paying tlie costs. 
1 think (luy should give security tu the deft. 
(Eokd Penman, (\.T.). — Elliot v. Kendrick 
(1810), 12 Ad. A El. 597, 508 ; 4 Per. A Dav. 306 ; 
10 E. ,E Q. B. 42 ; 113 E. R. 038. 

4488. .] — Where a pltf. is banki*upt or 

insolvent, A has assigned the debt for which the 
action is brought, A is suing for the benefit of the 
assignee, the court will require security for costs. — 
Perkins r. Adcock (1845), 14 M. A W. 808 ; 3 
Dow. A E. 270 ; 16 L. J. Ex. 7 ; 153 E. R. 703. 

4489. .] — Wliore a pltf. is insolvent, A 

has assigned the debt for which the action is 
brought, A is suing for the benefit of the assignee, 
the court will compel him to give security for 
costs. — Goatley V. Emmott (1864), 15 C. B. 291 : 

i.Uv/' ■> 'T- O- S. 90 ; 3 W. K. 64 ; 

139 E, R, 434. 


4490. -- .] — An executor is not a nominal 

."'Within the rule that where a mere nominal 
pltf. 18 insolvent security for costs will be ordered. 


— Sykes v. Sykes (1869), E. R. 4 (J. P. 645 ; 38 
L. J. 0. P. 281 ; 20 L. T. 663 ; 17 W. R. 799. 

4491. .] — A nominal pltf. who is a pauper 

will be compelled to give security for costs, A the 
fact that the action is brought under the direction 
of the Court of (Jhancory to try an alleged right 
will not exempt him from doing so. 

The pltf. in such an action may be compelled to 
give particulars of the nature A extent of his 
claim, although the pleadings in the chancery suit 
to which the deft, was a X)a.rty contain a full state- 
ment of the grievances complained of. — MacNeal 
V. Biqqakt (1870), 18 W. R. 470. 

4492. .] — The court has jurisdiction to 

make a deft, wdiu is appealing give security for tlje 
costs of the appeal, A will, where cleft, is not a 
man of substance, A is merely a nominal deft., 
stay Die appeal until security is given. — IIaktinqs 
CoHPN. V. IVALL (1874), 9* Cli. App. 758 ; 13 

E. .T. Ch. 728 ; 31 E. T. 262 ; 22 Wb R. 783. 

4493. .] — The pltf., being insohcTit A 

having brought an action against the defts., 
executed a deed Avliereby he assigned to a trustees 
for the benefit of his creditors all his property, 
estate, A effects (with ono insignificant exception), 
consisting of the goodwill A assets of his business 
of a tile A mosaic mcrcliant, including the stock 
A book debts of the business, A also all the 
beneficial interest A property in tlio action brought 
by him against the defts., hut the riglit, property, 
or interest of the trustee therein was not to arise 
until judgment has been obtained or the }>ltf. 
had effected terms of settlement. The pltf. 
covenanted with the trustei* to ]3roHecute the 
action diligently against tlie defts. A not to arrange 
terms of settlement without the trustee’s consent in 
writing, A also to settle the action, if occasion 
should arise, upon such terms as the trustee should 
consider fair A reasonable : — Hrtd : that the 
pltf. was merely a nominal pltf. suing for the bene- 
lit of third persons, A, therefore, that he must give 
security for the defts.’ costs of the action. — ■ 
Eloyd V. Hatiiern Station Brick Co., T/pd. 
(1901), 85 E. T. 158, C. A. 

4494. .J — Where trustees, to whom, by a 

covenant in a separation deed, a husband had 
covenanted to pay an annuity in trust for his wife, 
sued for arrears under that covenant : — 1/eld : the 
pltfs. were not mere “ nominal jiltfs.” within 
the rule as to giving seiuirity for costs, A, there- 
fore, an order for security for costs could not he 
made against them on the ground that they were, 
if unsuccessful, without means of paying costs. — 
White v. Butt, [1909] 1 K. B. 50 ; 78 L. J. K. B. 
65 ; 99 E. T. 823 ; 25 T. E. R. 25 ; 53 Sol. Jo. 
12, C. A. 

4495. .] — Pltf., whf) is an administrator, 

even although the letters of administi‘ation arc 
only granted to him as the attorney of a person 
who is abroad A until that person obtains letters 
of administration, A althougli he is shown to be 
insolvent, will not be ordered to give security for 
deft.’s costs of the action.— Rainbow v. Kittoe, 
[1916] 1 Ch. 313 ; 85 E. J. Ch. 468 ; 114 L. T. 
006 ; 00 Sol. Jo. 338. 

See, also, Nos. 3730-3711, ante. 


(c) Plaintiff Ordinarily Itesident Out of the 
Jurisdiction. 

i. In General. 

R. S. 0., Ord. LXV., r. 6a. A plaintiff ordinarily resident out 
of the Jurisdiction may be ordered to give security for costs, 
though he may be temporarily resident within the jurisdiction. 


r. 6 b. In actions brought by person 
resident out of the Jurisdiction, whore the Plaintiff’s claim is 
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founded on a Judgment or order or on a Bill of Exchange or 
other negotiable instrument, the power to require the Plaintiff 
to give security for costs shall be In the discretion of the Court 
or Judge. 

4496. Number of applications.] — There is no 
rule that the court will not grant more than two 
applications by a deft, for security to be given for 
costs by a pltf. who is resident abroad. — Mebton 
V, Times Tublirhing Co., Ltd. (1931), 48 T. L. K. 
34, 0. A. 

4497. When security ordered — General rule.] — 

A pltf. is not compellable to give security for 
costs unless he himself state that he is resident 
or going to reside abroad, or the fact he distinctly 
sworn to. — Green v, Ciiajinock (1791), 3 Bro. 
a a 371 ; 2 Cox, Eq. (^as. 284 ; 1 Ves. 396 ; 29 

E. li. 589 ; suh nom, v. , 2 Dick. 775, 

L. C. 

4498. .] — The simple fact that pltf. 

is gone abroad is not a sufficient ground to 
compel him to give security for costs. — Hoby 

Hitchcock (1800), 5 Ves. 099 ; 31 E. R. 

812. 

4499. .] — A shareholder of a com- 
pany who resides out of ihe jurisdiction & 
appears to oppose a petition for winding up the 
company canuot be required to give security for 
costs. 

The principle is well establislied that a person 
instituting legal proceedings in this country, 
being abroad, so tliat no adverse order could be 
effectually made against him if unsuccessful, is by 
the rules of the court compelled to give security 
for costs. That is a perfectly well-established & 
a perfectly reasonable principle ; but it does not 
apply i.o a defft. or respondent wlio is brought hero 
to defend himself. If the i)erson who institutes 
proceedings chooses to bring here peojile out of 
the jurisdiction, ho must, in the first instance, 
consider whether or not it is worth his wliile to do 
so, even if he does not get costs. He must take 
upon himself tlie risk of l)eing unahJe to recover 
his costs, & cannot be allowed to say that the 
deft, whom lui has cliosen to bring here is not to 
defend himself (Jessel, M.R,). — lie Percy & 
JCelly Nickel, Cobalt k Chrome Iron Mining 
Co. (1876), 2 Ch. D. 531, 532 ; 45 L. .T. Ch. 526 ; 
24 W. R. 1057 ; 3 Char. Pr. Cas. 408. 

4500. .] — Wiiere a person resident 

out of the jurisdiction brings an action in this 
country, the fact that the action is brought on a 
foreign judgment, recovered in proceedings in 
which the deft, appeared, does not affect the right 
of the deft, to security for costs. 

It was admitted that tliere is no authority to bo 
found, either m the reports or in any text-book, 
for the refusal by tlie court of an order for security 
for costs by a person resident abroad, suing in 
these courts, except in the well-known exceptions 
of either cross-actions, or of an action against a 
deft, who has money of the pltfs. in his hands, so 
that he can repay himself if necessary, or (if may 
be) if the pltf. has substantial property within the 
jurisdiction. I should be surprised if there had 
been any authority, because, in my opinion, it is 
well established the other way, adopting as I do 
the language which has been quoted from the 
judgment of the late Master of the Rolls (Davey, 
L.J.). — Crozat V, Brogden, [1894] 2 Q. B. 30, 
36 ; 63 L. J. Q. B. 325 ; 70 L. T. 622 ; 42 W. R. 
353 ; 10 T. L. R. 361 ; 9 R. 296, C. A. 

4501. -- — '.] — Where a creditor residing 

out of the jurisdiction applies in a voluntary 
v\inding up for a declaration that he is entitled to 
prove in the Tiding up, the court has jurisdiction 
to require him to give security for costs. &, 


sernible, wherever a person out of the jurisdiction 
comes forward as an actor in a winding up, whether 
volimtary, or under supervision, or by the court, 
the ordinary practice of the court as to ordering 
security for costs applies. 

It is well settled as a general rule that if a person 
resident abroad is an actor or pltf. in proceedings 
in an English court (not being a deft, in an action 
who is pltf. in a cross-action, nor being a pltf. 
suing a deft, who already has money of the pltf. 
in his hands which in fact gives him security), k 
has not assets within the jurisdiction which can be 
reached, he may, except in special circumstances, 
be ordered to give security for costs (Buckley, J.). 
— Re Pretoria IhKTERSBURG Ry. Co. (No. 2), 
[1904] 2 Oh. 369, 361 ; 73 L. J. CIi. 704 ; 91 L. T. 
285 ; 63 W. R. 74 ; 48 8ol. .fo. 605. 

4502. Plaintiff resident in Scotland.] — A pltf. 
residing in Scotland is not required to find security 
for costs. — Raeburn v. Andrews (1874), L. R. 
9 Q. B. 118 ; 43 L. J. Q. B. 73 ; 30 J.. T. 16 ; 22 
W. R. 489. 

4503. Or Northern Ireland.] — Re Howe 

Machine Co., Fontaine’s Case, No. 4513, post 

4504. Plaintiff resident in Irish Free State.] — 

A pltf. resident in Soutliern Ireland k suing in this 
country stands in the position of a foreigner, k 
may be ordered to give security for costs, inasmuch 
as the Judgments Extension Act, 1868, ceased to 
operate in Houthern Ireland on Dec. 5, 1922. — 
WAKELYt?. Triumph Cycle Co., [1924] 1 K. B. 214; 
93 L. J. K. B. 331 ; 130 L. T. 2(‘)9 ; 40 T. L. R. 
15 ; 08 8ol. Jo. 117, 0. A. 

-.] — (Jompare No. 3815, ante. 

4505. Admission of liability by defendant.] — 
It is an equitable rule that whore a pltf. who 
resides out of the jurisdiction sues a deft, within 
the jurisdiction, inasmuch as the party who is 
within the jurisdiction may succeed in the action 
k would have to go abroad to recover his costs, 
the pltf. shall give security for the costs before 
they are incurred. But in the present case it is 
said that it is imi)ossible that the pltf. can have 
to pay costs, because a direct admission by the 
defts. of their liability is produced. The reason 
for the rule does not therefore apply here ; k 
the only question is whether I have any discretion 
as to making an order. 1 think that I have, k 
that I ought to exercise it in tliis ease by relieving 
the pltf. from giving security (Field, J.). — Dk 
St. Martin Davis k Co., [1884] W. N. 86 ; Bitt. 
Rep. in Ch. 53. 

4606. ** Temporarily resident within the Juris- 
diction ’’ — Foreigner with no present intention of 
returning to own country.] — Where pltf., a French- 
man, who had come to England for the purpose of 
producing an opera, declared that he was residing 
at an address in London, was entirely engaged 
here on his musical work, had no present intention 
of returning to France or of leaving England, k 
that his engagements alone would prevent his 
leaving England for nearly twelve months even 
if he desired to do so, tho court refused to order 
security. 

The words in the rule, “ temporarily resident 
within the jurisdiction,” have an elastic meaning. 
The real object of the rule is to cover a case in 
which a foreigner ordinarily resident out of 
jurisdiction would not be here when he was 
wanted. In the ordinary case of an Englishman 
who could not pay, he would not be ordered to 
give security for costs, k there is no reason why 
a foreigner in a similar position should be ordered 
to give security {per Cuii.). — Michiels v. Empirb 
Palace Co., [1892] W. N. 38 ; 66 L. T. 132 ; 8 
T. L. R. 378 ; 36 Sol. Jo. 327, C. A. 
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Sect. 20 , — Secvritp for costs : Suh-seci, 8, B. (c), ii., 
Hi., iv,j V. <Sc V'l.'l 

ii. Properiy WitJiin Jurisdiction, 

4^507. Whether security ordered.] — an 

Irish company, whose concerns were all carried 
on in Ireland, were compelled to give security 
for costs, notwithstanding an aili davit that they 
had money in a banker’s hands in London, & that 
many of the members resided in England. — 
Liivtp:rick & Waterford Ey. Co. i\ Fraser (1827), 
4 Bing. 394 ; 1 Moo. & P. 23 ; 6 L. J. O. S. C. P. 
9 ; 130 E. R. 819. 

4508, .] — foieign railway company is 

bound to give security for costs, notwithstanding 
it has personal proiierty in England, & some of its 
shareholders reside in England, who are responsible 
to the extent of their unpaid capital. 

Persons out of the jurisdiction, whether 
individuals or a corporation, suing in the courts 
here, must gi\ e security for costs, unless they have 
real property in this country, or at least property 
of a permanent nature, for personal property is 
sufficient (Pollock, C.B.). — Kilkenny & Great 
Southern A Western Ey. Co. t?. Feilden (1861), 
0 Excli. 81 ; 2 L. M. A P. 124 ; C Ey. Can. Cas. 
786 ; 20 L. J. Ex. 141 ; 1C L. T. O. S. 418 ; 16 
Jur. 191 ; 166 E. E. 462. 

4509. .] — If a person is permanently resident 

without the jurisdiction, but has property within 
it, no security will be lequircd (Thesiger, L.J.). — 
Redondo r. Chaytor (1879), 4 Q. B. D. 463 ; 48 
L. J. Q. B. 697 ; 40 L. T. 797 ; 27 W. E. 701, C. A. 

4510, .] — ^A pltf. who resides abroad will 

not be called upon to give securhy for costs if he 
has substantial England, whether 

that proper! V be real or personal. — H amburger v. 
PoFrriNG (1882), 47 L. T. 249 ; 30 W. R. 769. 

4511 , — An action was brought by a 

mercantile firm, all the membois of which were in 
Amoiica, against a firm at Mancliester. The defts. 
j^ut in a defence 6^ counterclaim, <fe then applied 
to the judge for an order for tlie pltfs. to give 
security for costs. The pltfs. filed an affidavit 
stating that they with other persons carried on 
business at Manchester, & that the Arm there had 
assets amounting to £2,000. The judge refused 
the ai)idication. On the ai^peal the pltfs. x>r6- 
duced an affidavit stating that since the order one 
of the pltfs. had come to Manchester for the pur- 
])o&e of carrying on the action : —Held : the 
affidavit as to the property of the pltfs. in England 
was ambi^ous & was not sufficient to support 
the order in the court below ; but as one of the 
pltfs. had come to England since the order was 
made, although for a temporary purpose, the 
defts. were not entitled to security for costs, & 
therefore the order must be affirmed. — Ebrard v. 
Cassier (1884), 28 Ch. D. 232 ; 64 L. J. Ch. 441 ; 
52 Ju T. 63 ; 33 W. R. 287, C. A. 

4512. .] — It is admitted that pltf. is 

permanently resident in Russia & was there when 
the cause of action arose. There is an affidavit 
of assets in the business, but what they are & 
whether they can be removed or not does not 
appear, A this is not sufficient to exempt pltf. 
from the ordinary liability to give security for costs 
to satisfy deft, if he should succeed. For the 
object is to get property wliich will be available 
to deft, on an execution for costs, & it does not 
appear that there is such property in the present 
case {per Cur.).- — Sackku v, Bessler & Co. 
(1887), IT. L. R. 37. 

4513 . .] — SociHity for costs will not be 

required of the pltf. in an action in any division 
of the High Court who is resident in Scotland or 


Ireland, inasmuch as the judgment can be enforced 
in Scotland or Ireland, but an order made on a 
claim in a winding up is not a judgment enforce- 
able in Scotland or Ireland under the Judgments 
Extension Act, 1868, & therefore a claimant in a 
winding up resident in Scotland must give security 
for costs. 

On appeal the claimant adduced evidence that 
he had a large amount of property in England 
available for costs, & the order for security was dis- 
charged, the court declining to give any opinion 
on the questions, whether an order in a winding up 
can be enforced in Scotland or Ireland under the 
Judgments Extension Act, 1868, or whether, hav- 
ing regal’d to the Companies Act, 1862, s. 122, 
a claimant in a winding up who resides in Scotland 
or Ireland ought to he ordered to give security. — 
He IJov^^ Machine Co., Fontaine’s Case (3889), 
41 Ch. D. 118 ; 61 L. T. 170 ; 37 W. E. 680, C. A. 

4514. .] — Pltf. resident abroad was ordered 

to give security for costs notwithstanding his 
having property in this country, where the property 
was not of such a nature as to provide a good 
security. — Ctarke v. Barber (1890), 6 T. L. R. 
2.66. 

4515. .] — The court, being satisAed that 

the petitioner liad, fis a fact, assets in this country 
upon which, if deh’ated in liis suit, execution for 
any costs ordered t o be paid by him could be levied, 
refused the application of one of the co-respondents 
that the petitioner bo ordered to give security 
for his costs. 

Scmhle: the couit, if well assimed that there is 
real necessity for it, will make an order, upon a 
co-respondents’ honfi fide application, that the 
petitioner give secu7’it> for the costs of such co- 
respondent.— E edfekn V. Redfern <Sr Herbert 
(1890), 63 L. T. 780. 

4516. .] — A French company appealed 

from an order. The respondents apijilied for 
security for costs. The a)>pellants show^ed that 
they had a branch business as mineral water 
merchants in England, which they carried on in 
leasehold premises, where they had a stock-in- 
trade worth £12,000, plant, horses, <fc vans worth 
about £1,200, a large airiount of book debts. 
The respondents cont landed that this was floating 
property easily removable, & did not exempt the 
appellants from giving security : — Held : there 
was no reasonable doubt that the respondents, if 
the appeal was dismissed with costs, would find 
ample goods on which execution could be levied, 
& security ought not to be ordered. — Be Apol- 
iJNARis Co.’s Trade Marks, [1891] 1 Ch. 1 ; 63 
L. T. 602 ; 39 W. R. 309, C. A. 

iii. Plaintiff Hnterinq Jurisdiction, 

4617. After security ordered — Whether order 
discharged.] — When security for costs has been 
given by a pltf. residing out of the jurisdiction, the 
court will not order the bond to be delivered up 
to be cancelled before the end of the suit, on the 
alleged ground that the pltf. has since returned 
to England, with the intention of permanently 
remaining. — Badnall v. Haylay (1838), 4 M. & 
W. 636 ; 7 Dowl. 19 ; 1 Horn & H. 359 ; 8 L. J. 
Ex. 46 ; 2 Jur. 992 ; 160 E. R. 1641. 

4518. .]~A pltf. having gone abroad 

on matters connected with the suit, was ordered 
to give security for costs, but having returned to 
this country the order was discharged. — O’Conner 
V, Sierra Nevada Co. (1867), 24 Beav. 435 ; 63 
E. R. 426. 

4519 . .] — Pltfs., resident abroad, 

being ordered to give security for costs, afterwards 
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came to reside within the jurisdiction. The order 
was thereupon discharged, the pltfs. paying the 
costs of the application. — Mathews v. Chicitester 
(1861), 80 Bcav. 135 ; 54 E. R. 840. 

4520. .1 — Pending a reference, the 

Itf., a foreigner whose domicile was in Holland, 
ut who for some years had occasionally resided 

at a furnished lodging in London, went abroad. 
During his absence from this country, the deft, 
obtained an order for security for costs. 

The ctmrt refused to rescind the order, upon an 
affidavit that the pltf. had returned to England, 
cV: intended to remain there until the final settle- 
ment of the action. — Werti^nbero v. Mortimore 
(1878), L. R. 10 (\ P. 488 ; 44 L. T. C. P. 289 ; 32 
L. T. 102. 

iv. Co-plauUlffs Resident Wifhin Jurisdirtioji. 

4521. Whether security ordered.] — Defts. had 
obtained the common order for the pltfs. to give 
security to answer costs ; application to discharge 
it, for that one of the pltfs. lived in England, whom 
the defts. might always follow for the costs : - 
Held : as one of the pltfs. lived in England, who 
would be always liable to the costs, k as there was 
no evidence of the inability of such pltf. to answer 
them, the order was improper ; therefore the 
order should be discharged. — WiNTiroRP v. Royal 
Exchange Assurance (1765), Dick. 282 ; 21 
E. R. 277. 

4522. .] — If one of the jdtfs. reside within 

icaeli of the process of the court, security will not 
)><‘ required for the costs, though the otlier pltf. 
))(‘ a foreigner residing abroad, though the first- 
mentioned pltf. bo a bankrupt in execution for 
debt. — M‘Connell & Varlett v. Johnston (1801 ), 
J East, 431 ; 102 E. R. 107. 

4523. .] — No order, that a pltf. residing 

abroad shall give security for costs, where there 
are eo-pltfs. residing in England. — Walker v. 
Easterhy (1802), G Vcs. G12 ; 31 E. R. 1221. 

4524. .] — In an action by hnsband & wife 

for a personal injury to the wife, if the husband be 
resident abroad, be must give security for costs, 
although the wife be resident in l^^ngland. 

An allegation, in an affidavit to obtain security 
for costs, that the pltf. is residing abroad, is primd 
facie a sufficient statement that he is iiot abroad 
for a mere temporary purpose. — JJ anmer v. 
Mangles (1843), 12 M. & W. 313 ; 1 Dow. & L. 
.394 ; 13 L. J. Ex. 84 ; 2 I.. T. O. S. 171 ; 7 Jur. 
11 IG ; 152 E. R. 1218. 

4525. .] — Where the owners of a foreign 

ship wl\ich has sunk, & the owner (a British 
subject) of the cargo laden on board her, join a,s 
pltfs. in an action again.st another ship for damage's 
sustained by collision, the court will order the 
claim by the owner of the sliip to be dismissed, 
unless security for tlie counterclaim is given, but 
will allow the owner of cargo to proceed without 
security. — Tife Carnarvon Castle (1878), 38 
Jj. T. 736 ; 26 W. R. 876 ; 8 Asp. M. L. C. 607, 
C. A. 

4526. .] — An action was brought against 

the deft, as a cornm.on carrier by two pltfs., one 
residing abroad. The statement of claim alleged 
a contract by the deft, with the pltfs. jointly, & 
in the alternative with each of the pltfs. separately : 
— Held : pltf. residing abroad could not be ordered 
to give secunty for costs. — DTIormurgeb & 
Isaacs v. Grey (1882), 10 Q. B. D. 13; 52 
L. J. Q. B. 192. 

4527. Irregular Joinder.] — Where pltf., 

resident in Vancouver, had joined as co-pltf. his 
solicitor in England, the court being of opinion 


that the solicitor’s name was improperly joined 
witli the purpose of escaping security for costs, 
ordered the solicitor’s name to be struck out <fe that 
pltf. should give security for costs. — Jones & 
8aij)anha V. Gurney, [1913] W. N. 72. 

V. Public Officer. 

4528. In service of the Crown.] — Pltf. was 

consul abroad : deft, applied, that he might give 
security to answer costs, according to the course 
of the court : —JJeld : pltf. must be considered as 
a land or sna officer in the service of His Majesty, 

6 therefore security Wf)uld not be ordered. — 
OOLEHROOK V. JoNES (1751), Dick. 154 ; 21 E. R. 
227. 

4529. .] — If an Englishman is not perma- 
nently abroad, but is absent for temporary pur- 
poses in the service of His Majesty, lie stands in 
th(' saim* situation as if he were compulsorily 
abroad, & therefore ought not to be compelled to 
find security for costs (Patteson, J.). — Nugent 
(Lord) Harcourt (1834), 2 Howl. 678. 

4530. .] — Motion that the pltf., a naval 

offic(‘r on lialf-])ay, who had resided 1(5 years in 
Rarhadoes, where he held tlie office of Captain of 
the Port, under the appointment of the Crown, 
might give security for costs, i*efused. — E veta^ v. 
Chippendale (1839), 9 Sirn. 1V)7 ; 8 L. .1. CJi. 232 ; 
59 E. R. 419 ; sub ao)n. RvKRrN(; v. CrnFPENDEN, 

7 Dovvl. .53() ; 1 Will. Woll. Ac fl. 5(50 ; sub noni. 
h^ELYN V. ClITFlGiNDEN, .‘> .lui*. 288. 

4531. .l—Pltf. rc'sidont abroad engaged 

in the civil service oF the East India Company as 
a civil sessions Judg<' is not exempt from the 
rul(‘ requiring pltfs. to give seenrity for costs.— 
Ih.owDKN V. Oampbfi.l (1854), 23 Jj. j. Q. B. 384 ; 
23 L. T. O. S. 171; 18 Jur. 910; 2 W. K. 

553. 

4532. .] — Wliero the hill described pltf. 

as a lieutenant in Her Majesty’s ship Gladiator now 
on service, th(' court refused to compel him to give 
security for costs. — Clark v. Eerousson (1859), 
1 Giff.‘l84 ; 5 Jur. N. S. 11.55 ; 65 E. R. 878. 

4533. In service of foreign power.] — A British 
officer serving abroad under a foreign power, not 
compellable to giv(‘ si'curity for costs. — O’IjAWLER 
V. Macdonald (1819), 8 Taunt. 736 ; 129 E. R. 
570. 

vi. Other Cases. 

4534. Winding up of company — Shareholder 
opposing petition.] — Pe Perc y & Keliy Nb^kel, 
(k)BALT Sc Chrome Iron Mining Co., No. 4499, 
ante. 

4535. Creditor claiming in.] — Re Uowe 

Machine Co., Fontaine’s Case, No. 451.3, ante. 

4536. .] — Re Pretoria IhETEiiSBURG 

Ry. (k). (No. 2), No. 4501, ante. 

4537 . Petition by forel^ company.] — A 

foreign company presented a petition for the com- 
pulsory winding-up of an English company, which 
was in voluntary liquidation, & the whole of whose 
assets had been taken possession of by debenture- 
holders : — Held : although tlie debt to the 
petitioners was admitted they must give security 
for costs . — Re Alabama Portland Cement Co., 
Ltd. (1909), 25 T. L. R. 691. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. IV., p. 352, Nos. 3298-3300. 

4538. Interlocutory application — Person de- 
siring to be Joined as defendant.] — Pltf. obtained 
an injunction to restrain the defts. from parting 
with goods alleged to bear improperly the pltf.’s 
trade mark. Defts., who were shipowners, had no 



912 Pbacticr, 


Sect, 20 . — Security for costs : Suh-scri. r?, B, (r), vi. 


^ interest in the goods, which had only been put in 
their hands for transmission. S., a resident in 
America, wlio claimed to be owner of the goods, 
scrv(*d notice of motion that he might be at 
liberty to re&liip the goods to a foreign port, ^ 
that if necessajy he might be added as a deft, to 
tlie action: — Held: that S. must give seciiriiy 
for the costs of the motion, for that whatevei* his 
})osition as to costs miglit be, if & when he was 
made a deft., he must on this motion be treated 
as a person resident abroad coming forward to 
(‘nforce a right, k stood in the position of a plif. — • 
Apollinauis Co. v, Wilson (ISSb), 81 Ch. D. 032 ; 
55 L. J. (h. 005 ; 5i ].. T. 478 ; 34 W. K. 587 ; 
2 T. L. 11. 855, C. A. 

4539. By defendant.] — In this case pltf. 

had obtained an order for leave to file a supple- 
mental bill, for payment of certain costs. One 
of defts. now presented a petition, praying that 
so much of the order as related to the payment of 
costs might be discharged. Pltf. asked that the 
petitioner might give security for the costs of this 
petition, as he was out of the jurisdiction : — Held : 
where a person had been brought before the court 
in a suit, he must have a right to present a xietition 
in that suit ; petitioner would not be ordered 
to give security for costs.- Coohranr v, Picaron 
( 1854), 2 Eq. Kep. 813 ; 18 ,Tur. 568. 

4540. Foreign judgment — Action by foreigner 
on.] — Where a foreigner resident out of the juris- 
diction brings an action in tiiis country, the fact 
tliat tlic action is brouglit on a foreign judgment 
recovered in proceedings in which the deft, 
appeared does not afTect tlie right of the deft, to 
security for costs. — PiiozAT v. JIrogden, [1804] 
2 Q. B.* 30 ; ($3 L. ,J. Q. B. 325 ; 70 L. T. 522 ; 42 
W. B. 353 ; 10 T. B. B. 3()1 ; 9 B. 290, C. A. 

4541. Foreign sovereign or state.]— A foreign 
govei'nment pltf. in the High (Jourt of Admiralty 
must give security for the costs of the suit. 

A foreign deft, is not bound to give security for 
co.sts, even though, from the circumstance.s of the 
case, it may happen that the burde»n of proof of 
the issues in the cause lies upon him.- 
Beatjuce (otherwise The Bappahannolk) 
(1866), 36 L. J. Adm. 10. 

4542. .] — Ortainly there is nothing unjust 

in the rule which always has pi'evailed, that suitors 
who live abroad have no property in this country 
should give security for costs. That was the rule 
in courts of equity & common law. There seems 
to have been a practice in equity of limiting the 
amount, but that practice has been altered during 
this litigation. The order is that when there is a 
case in which security for costs should be given, 
the court is to order it to be given for such an 
amount at such time or times as may be just — 
thus making a technical security a real security ; 

1 see no reason why the rule should not apply to 
this ctase. The pltfs. are a foreign republic having 
no property in this country, & if the defts. succeed 
they will probably not get their costs unless they 
have security (Hellish, L.J.). — Costa Rica 
Republk’ V. Erlanger (1876), 3 Ch. D. 62, 69 ; 
45 L. J. Ch. 748 ; 35 L. T. 19 ; 24 W. R. 956, 
(’. A. 

4543. .] — A foreign sovereign bought in 

(iermany shells made there, but said to be in- 
fringements of an English patent. They were 
brought to this country in order to be put on 
board a ship of wai’ belonging to the foreign 
sovereign, & the patentee obtained an injunction 
against the agents of the foreign sovereign &> the 


persons in whose custody the shells were, restrain- 
ing them from removing the shells. The foreign 
sovereign then applied to be made deft, to the 
suit. Upon this application an order was made 
that on the foreign sovereign by his counsel sub- 
mitting to the jurisdiction of the court & paying 
£100 into court as security for costs, his name 
should he added as party deft, in the action. — 
Vavasseijr V, Krupp (1878), 9 Ch. D. 351 ; 39 

B. T. 437 ; 27 W. R. 176 ; 22 Sol. Jo. 702, C. A. 

4544. Solicitor’s bill — Application for taxation.] 
— Where a petitioner (for taxation of solicitor’s 
bill) is out cyf the jurisdiction, he may deposit a 
sum in lieu of giving security for costs, but the 
undertaking of his solicitor is insufficient. — Be 
Norman (1849), 11 Beav. 401 ; 50 E. R. 872. 

4545. Cross-action — By foreign defendant.] — 
Crozat V. Brogden, No. 4500, ante. 

4546. .] — Re I^retoria Pietersburg Ry. 

Co. (No. 2), No. 4501, ante, 

4547. .] — There is no hard & fast rule of 

practice which prevents the court from making an 
order for security for costs against a person 
resident out of the jurisdiction who, upon being 
sued in this country, sets up a cross-claim, either 
by (‘ounterclaim or by cross-action. It is for the 
court to consider, in the exercise of its discretion, 
whether, having regard to the circumstances of 
the particular case, the cross-claim must be treated 
as made, substantially, by way of defence to the 
action against the claimant, or whether it must be 
regarded as being in the nature of an independent 
claim made in respecA of matters foreign to that 
action, & therefore one with regard to which 
security for costs ouglit to be ordered to be given. 
— New Fenix C'ompagnie Anonymk d’Assur- 
ances dk Madrid v. General Accident, Fire & 
Bife Assurance Ooupn., Btd., 11911] 2 K. B. 
619 ; 80 B. J. Iv. B. 1301 ; 105 B. T. 409, C. A. 

4648. By defendant within Jurisdiction.] — 

A deft, who admits tlie cause of action sued upon 

sets up a counterclaim founded upon a distinct 
claim is not entitled to security for costs from the 
pltf., a foreigner residing without the jurisdiction. 
— WiNTEJiFfELD V. Bradnum (1878), 3 Q. B. D. 
321 ; .38 B. T. 250 ; 26 W. B. 472, C. A. 

4549. Inquiry as to fund in court — Foreign 
claimant.] — As a general rule a claimant under a 
general inquiry cannot bo required to give security 
for costs. 

Where a solicitor was ordered to pay into court 
a fund in his hands belonging to a client subject 
to the claims of certain alleged incumbrancers 
thereon, and an inquiry was directed who was 
entitled ther*eto, a foreign claimant resident out 
of the jurisdiction was ordered to give security 
for costs upon the ground that, in the special 
circumstances of the case, the inquiry was equiva- 
lent to an interpleader issue in which the claimant 
was in the position of a pltf . — Re Milward & Co., 
[1900] 1 Ch. 405 ; 69 B. J. Ch. 247 ; 82 B. T. 339, 

C. A. 

4550. Person of migratory habits — Sailor.] — 

Chellew V. Brown, No. 4578, post. 

4551. Travelling showman.] — Brooks v. 

Wilkins, No. 4580, post. 

4552. Peer.] — A pltf. who is a peer, & out of 
the jurisdiction, must give the usual security for 
costs. — Aldborough (Lord) v. Burton (1834), 
2 My. & K. 401 ; 39 E. R. 997. 

4553. Next friend— Suing for parties out of 
Jurisdiction.] — Quaere : whether the court will 
order security for costs, whore all the pltfs. are out 
of the jurisdiction, but one of them sues by a next 
friend in this country. — Lander v. Parr (1847), 
16 L. J. Ch. 269 ; 9 L. T. O. S. 18 ; 11 Jur. 271. 
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4554*. Plaintiff about to leave kingdom,] — 

Motion that pltf . might be ordered to give security 
for costs, upon affidavit that he was about to 
leave the kingdom. The court refused to make 
the order, but gave leave to mention it again. — 
Aj>AMS V. CoLETHUEffT (1795), 2 iVnst. 552; 145 
E. R. 964. 

4655. Allen ordered to leave kingdom,] — Pltf., 

by an order of the Secretary of State, conlinod, &> 
to be removed out of the kingdom under the 
AJien Act, ordered on motion after appearance &- 
before answer to give security for the costs, 
according to the practice, where the pltf. is resident 
abroad. — Seilaz v. Hanson (1800), 6 Ves. 261 ; 
:n E. R. 577. 

4656. Counterclaim by defendant.] — In an 

action for breach of contract against the deft., a 
foreigner residing abroad, he, by his defence, 
denied the breaches, & also made a counterclaim 
for breaches of the same contract by the pltf., 
claiming damages to an amount less than the 
pltf.’s claim : — Held : that the deft, could not be 
ordered to give security for the pltf.’s costs 
occasioned by the counterclaim. — Mapleson v, 
Masini (1879), 5 Q. B. 1). 144 ; 49 L. J. Q. B. 423 ; 
42 L. T. 531 ; 28 W. R. 488, D. C. 

-.] — See, also, Nos. 4545-4548, a'ide. 

4557. Plaintiff with unsatisfied Judgment against 
defendant.] — The pltf. having an unsatisfied judg- 
ment to a large amount against the deft., fho lattc^r 
obtained a rule nisi for security for costs in a 
subsequent cause, upon the ground that ihe pltf. 
lived out of the jurisdiction. The court dis- 
charged the rule, upon the pltf.’s undertaking that 
the judgment should be set off against any costs 
to which the deft, might become entitled. — 
Bristowe V, Needham (1842), 4 Man. 6c G, 900 ; 

5 Scott, N. R. 799 ; 134 E. R. 372. 

4558. .] — A company against whom a 

winding-up petition had been presented applied 
that the petitioner, who was resident abroad, 
might be ordered to give security for costs. The 
petitioner had obtained judgment in an un- 
defended action against the comiiany : — Held : 
that no security need be given . — He (’ontract A 
Agency Corpn., Ltd. (1887), 57 Jj. J. Ch. 5; 4 
T. L. R. 141. 

4559. Postponement of order — Till summons 
for Judgment,] — Tliis was an appeal by the deft, 
from the mastcj-’s refusal to order security for 
costs. Upon the hearing before the master it was 
stated on behalf of the pltfs. that an application 
was about to be made for judgment under Ord. 
XIV. The master thereupon adjourned the 
summons until the summons for judgment had 
been heard. It was stated that this was done in 
accordance with the usual practice. 

The pltfs. in this case are foreigners, & it is 
admitted that the deft, is entitled to come at the 
time that he does, & to ask for security for costs. 
The pltfs. say that they are going to make an 
application under Ord. XIV., that that application 
would come on some time & may be successful, 

6 that they would then be entitled to have the 
money back. Upon that suggestion the master 
postpones making the order. 1 do not think that 
that practice is right. Supposing the pltfs. fail 
in their application <fc should turn out not to bo 
responsible people, the deft, might not be able to 
get such costs as had then been incurred. The 
proper order to make in such a case is ; That the 
pltfs. give security for £60, with liberty to apply 
for increase of security, if summons under Ord. 
XIV. be not heard or be dismissed (BTeld, J.). — 
Banque DBS Travaux Pubuques V . Wallis, 
[1884] W. N. 64 ; Bitt. Rep. in Ch. 52. 


(d) M isdescripiion of Plaintiffs ReaUlenee, 

4560. In writ — Residence frequently changed 
after issue.] — If the residence of the pltf. be truly 
described when the bill is hied, the circumstance 
that he resides elsewhere at a subsequent period, 
when the subpama is served on the deft., is not 
a ground for requiring the pltf. to give security 
for costs. 

A deft, in coutouipt for want of answer, & 
against whom an attachment is sealed, is not in 
a situation to move for an order that the pltf. 
shall give securitv for costs. — T revanion v. 
Sargon (1839), 8 L. ,T. Ch. 207 ; 3 Jur. 121. 

4561. .] — Pltf., wliose residence was 

correctly stated in the bill, ordered to give security 
for costs, because he had frequently changed his 
}>laco of abode since the bill was filed. — ^P layer 
Anderson (1816), 15 Sim. 104 ; 15 L. ,T. Ch. 189 ; 
10 Jur. 169 ; 60 E. R. 556 ; sub nom. Plaeer v. 
Anderson, 7 L. O. 8. 78. 

4562. ,] — The pltf. descilbed liimself 

of a particular place, 6i stated that his wife 6c 
family resided at this address ; that he was a 
commission agemt. 6c travelled about the country, 
but had been at his residence within the last few 
months. [Tpon an affidavit that he could not be 
found at his address, & that his place of abode 
could not be discovered, he was ordered to give 
security for costs. 

If a pltf. cannot be found wlwn he ought to be 
forthcoming, & is wanted, he must give security 
for costs.- -Old ALE v. WniTCHEU (1859), 5 Jur. 
N. S. 81 ; sub nom. Old ALE v. Whitehead. 28 
L. J. (’h. 333 ; 32 L. T. O. 8. 209 ; 7 W. R. 167. 

4563. False address by bankruptcy petitioner.) 
— Tlio fact that a pej'son presenting a petition for 
the winding u]> of a joint stock company has 
given a false address is a clear ground for the 
coui*t to order tlie petitioner to give B(»curity for 
costs. — lie 8TITRGLS (British) Motor Power 
Hyndtcate (1885), 53 L. T. 715 ; 34 W. R. 103. 

4664. Plaintiff not found at address given.] — 
Upon a subpccna issued for the costs of a deft., 
against whom the bill had been dismissed, the 
pltf. could not be found at the place where she was 
described as residing in the bill, & no information 
as to her place of n^sidence could be obtained from 
her solicitor. 

On a motion made on the part of the defts. who 
continued on the record, 6c who were threatened 
by the pltf.’s solicitor with an attaclanent for 
want of an answer to the amended bill, the filtf. 
was ordered to find security for costs. 

A bond in the inert'ased penalty of £100, as 
required by the dOtli of the New Orders, is to be 
given in all cases where security for costs is 
roquhed by the court. — B ailey v, G undry (1830), 
1 Keen, 53 ; 48 E. R, 226. 

4565. .] — The pltf. left his residence 

shortly after filing his bill, but continued to pay 
rent for it. The defts. wore unable to find him, 
or to obtain any information from his solicitors 
as to where ho was : — Held : a case for requiring 
security for costs. -Manby Bewicke (No. 1) 
(1866), 8 De G. M. & G. 468 ; 2 Jur. N. S. 671 ; 4 
W. R. 757 ; 44 E. R. 471. 

4566. .] — Oldale V. Whitcher, No. 4562, 

ante. 

4567. Writ of summons — True address not 
endorsed on.] — On a motion by deft, to set aside 
the writ 6c the service thereof, on the ground that 
the true address of pltfs. was not indorsed thereon, 
pltfs. being an Arnerican company out of the 
jurisdiction, & deft, not being able to find them at 
the address given in England : — Held : the proper 
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order to make was, that pltfs. should give security 
for costs & pay the costs of the motion. — Pitts- 
burgh Crushed Steel Co., Ltd. v. Marx (Jacob) 
& Co., [1897] W. N. 36. 

4568. Plaintiff not resident at place described.] 

— Pltf., not out of the jurisdiction, nor attempting 
to conceal himself, but not actually residing at 
the places mentioned on tlie record as his residence, 
was, under the circumstances of the case, ex- 
onerated from giving security for costs, where it 
appeared that pltf. received letters addressed to 
him at the place mentioned on the record. — 
Simpson v. Burton (1839), 1 Beav. 650; 8 

J. . .1. Ch. 328 ; 3 Jur. 995 ; 48 E. B. 1056. 

4569. .] — The residenc(‘ of the pltf., as 

stated in the bill, was Die })laco at w'liich he had 
lived many years, but being in pecuniary diffi- 
culties, he w'as not at present to be met with 
there ; but it did not appear that any com- 
munications addressed to him there w^ould not 
find him. A motion that he should give security 
for costa was lefused. — TIurst v. Padwick (1818), 
17 L. J. Ch. 169; 10 L. T. O. S. 409; 12 Jur. 
21. T.. C. 

4570. Change since proceedings com- 

menced,]- -T revanion V. Sargon, No. 1560, ante, 

4571 , — — When, at the tim(‘ of 

amending his hill, the pltf. has changed his 
residence, it should be stated by amendment ; A 
this may be done notwithstanding the rule that 
subsequent facts are tlie proper subject of sujiple- 
ment A not of amendment. 

Pending the suit, the infant pltfs. A their next 
friend went abroad, A u]ion a subsequent amend- 
ment the fact w'as not noticed. A motion for 
security for costs w\'is refused, there being no 
wilful intention to mislead, the residence abroad 
not being permanent, A no danger of losing the 
costs being suggested.---KERR v. (tILTJcspie (1844), 

7 Beav. 269 ; 13 L. J. t'h. 135 ; 2 L. T. O. S. 306 ; 

8 Jur. 50 ; 49 E. IL 1068. 

4572. .] — There is no general rule of 

practice that security for costs will be required 
from a pltf. who appears to have no permanent 
residence. Jf the address indorsed on the writ 
is not of a permanent character it may well afford 
grounds for ordering security, even in the absence 
of any suggestion that the address is an illusory 
or misleadmg one ; but security cannot be requii-ed 
from a pltf. who has indorsed a sufficient address 
on his writ A afterwards has been compelled to 
j'cinove from that address A is i)re vented by 
poverty A adversity from acquiiing a fresh 
])crmanent one. — Knight v, Ponsonby, [1925] 1 

K. B. 545 ; 94 L. J. K. B. 336 ; 132 J.. T. 6,55 ; 
41 T. L. 11. 231 ; 69 Sol. Jo. 345, O. A. 

4573. Place of business given as residence.] — 
A pltf. filed a bill describing himself as “of Her 
Majesty’s Theatre ’’ in the county of Middle.sex. 
He had had various transactions with the deft, in 
the suit, in documents relating to which he had 
been so described. The deft, moved that the 
pltf. might give security for costs ; but the court 
refused the motion. — Lumley v, Hughes (1853), 22 

L. T. O. S. 197 ; 2 W. R. 112. 

4574. .] — In a writ of summons the 

soheitor for pltf. had described his cUent as of an 
^dress in England, where he sometimes attended 
to carry on business, whereas the client actually 
resided A carried on business in Austria : — Held : 
in a writ of summons it is necessary to st-ate truly 
the residence of pltf. : the business address of 
pltf. 18 not enough. 


If there is a prevalent notion that solicitors are 
at liberty to disregard the rules in this respect — 
as to describing truly the residence of their clients 
— then the sooner the notion is corrected the 
better. The rule is clear A express, A must be 
obeyed. In this case, had it been obeyed, either 
the action would not have been carried on or deft, 
would have obtained security for costs (Manisty, 
J.). — Re A Solicitor, Karpeles v, Friedlander 
(1889), 53 J. P. 264 ; 5 T. L. R. 339, D. C. 

4575. Irregularity or mistake — Amendment of.] 
— -A notice of motion was served, that the pltf. 
might be ordered to give security for costs, in 
consequence of misdescription of his residence in 
the bill. Pending the motion the bill was amended, 
A the description was corrected before the motion 
was made ; the order was only that the pltf. should 
pay the costs of the motion. — Ackerlry v. 
Frodsham (1839), 8 L. J. Ch. 240. 

4576. .] — The pltf. could not be 

found at the residence described in his amended 
bill. An application by a deft, (made a party to 
the suit by the amended bill), that the pltf. might 
be ordered to give security for costs, was refused 
with costs, the misdescription having arisen by 
mistake, A no inquiry as to the pltf.’s residenct‘ 
having been made of his solicitor. — Knight v. 
Cory (1863), 1 New Rep. 229 ; 32 L. J. Ch. 127 ; 
7 L. T. 618 ; 9 Jur. N. S. 491 ; 11 W. R. 254. 

4577 . — Pltf., who had no fixed 

ri‘sidence of his own, described himself in his bill 
as of a certain address, .at which he did not then 
live A never had lived. But all papers A letters 
sent to the address were foiwardod to him, A 
reached him the following day. 9’h(‘re was no 
fraudulent intention to kec^p out of the way, A 
deft.’s solicitor made no inquiries of pltf.’s 
solicitor as to his real address: -Hdd : it was a 
case for i*equii4ng security for costs, but pltf. was 
entitled to amend the bill by inseiiing a proper 
address instead of giving security. — Dick v. 
Munden (1865), 34 L. J. Ch. 669 ; 11 Jur. N. S. 819 ; 
13 W. R. 1013. 

4578. .] —The fact that a idtf. (a 

master mariner) has given as his address in the 
writ an address which is not his is not a ground 
for ordering him to give security for costs if the 
misstatement was innocent A made without any 
intention to deceive ; nor is the fact that pltf. 
has no fixed abode any ground for making such 
an order. — Chellew v. Brown, [1923] 2 K. B. 
844 ; 93 L. J. K. B. 1 ; 129 L. T. 805 ; 67 Sol. .To. 
808, C. A. 

4579. Sailor as plaintiff.] — Chellew v. Brown, 
No. 4578, mile. 

4580. Showman as plaintiff.] — Pltf., a travel- 
ling showman, issued a writ on which the address 
given was the one in which he was temporarily 
resident at the time of issue. Deft, asked for 
security for costs on the ground that the address 
given was insufficient A incorrect : — Held : no 
order for security should be made. 

I am quite satisfied that pltf. had no intention 
to mislead, A that being so, there is nothing which 
warrants my making an order that security for 
costs should bo given. Pltf. leads a migratory 
life, A has no permanent residence (Eve, J.). — 
Brooks v. Wilkins, [1927] W. N. 136 ; 71 Sol. Jo. 
620. 

(e) Appeal* 

4581. Costs ot appeal — Security for.] — On an 

appeal from an ofiRci^ referee the King’s Bench 
Division has an inherent jurisdiction to order 
appellant to give security for costs. — Billington 
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(J. H.), V. Billington, [1907] 2 K. B. 106 ; 
76 L. J. K. B. 664 ; 96 L. T. 665 ; 22 T. L. R. 473. 

4682. Approval by Judge in 

chambers.] — In orders for security for the costs 
of appeals in the Chancery Division, the practice, 
as in the King’s Bench Division, is to require that 
the security be approved bv the judge in chambers. 
—Hope v/Hope (1902), 86 L. T. 363, C. A. 

also. Part LXXVIT., Sect. 1, 

sub-sect. 2, V., ante. 

4583. Appeal pending — Retention of security.] 

— Where a foreign pltf. obtained judgment, 
security he had given for costs was retained in 
court, deft, undertaking to lodge an appeal within 
fourteen days & to pay interest at 4 per cent. — 
BAUisriPE Anilin und Soda Fabutk v. Johnson 
Co. Basle Chemical Works, Bindscw^dler, 
[1897] 2 Ch. 322 ; 66 L. J. Ch. 171 ; 76 L. T. 21. 

Payment out.] — See Sect. 20, sub-sect. (>, 

post. 


SuB-sKCT. 4 .— Nature ok Security. 

R. S. C., Ord. LXV., r. 7. Where a bond is to be ftiven as 
security for costs, it sliall, unless the Court or a Judge shall 
otherwise direct, be given to the party or person requiring the 
seciirlty, and not to an officer of the Court. 

4584. Bond— Of solicitor.] — I ^11 f., who WAS 
abroad, having been ordered to give security for 
costs, his folicitor CAOcuted a bond, as his surety, 
to the clerk of recoj-ds A writs for £100 : — Held : 
where pltf. is required to give security for costs, 
it is irregula-r for Ids solicitor to ho his sui*(4y. — 
Panton v. LABERToufiiE, (Jantp:\uimk v. Laber- 
TOUCHE, (1843), 1 PJi. 265; 12 L. J. Ch. d36 ; 41 
E. B. 633, D. C. 

4585. Of foreign company.] — There is 

no general rule to the effect that tlie bond of a 
foreign company will never be regarded as a sufficient 
security for costs. — A ldrich v. British Griffin 
(Ttillfd Iron Sttoel Co., Ltd., [1904] 2 K. B. 
850; 74L. J. K.1L23 ; 911.. T. 729; 53 W. R. 1 ; 
21 T. L. R. 1 ; 48 Sol. Jo. 814, C. A. 

4586. Several defendants defending 

separately.] — Where pltf. is bound to give seem-ity 
for costs, each deft., employing a separate clerk 
in coujt, is entitled to a separate bond for £40 ; 
but pltf. is only hound to pay ojie £40.- -Lowndes 
V. Robertson ‘(1819), 4 Madd. 465 ; 56 E. R. 776. 

4687. Solvency of surety.] — Where pltf. 

is out of the jurisdiction, deft, is at liberty to 
require the security of solvent persons to be given 
for costs. — CiJfFFic V. Wilkinson (1830), 4 Sim. 122 ; 
58 E. R. 47. 

4588. .] — Where security for costs 

has been given, deft, will not be entitled to fresh 
security if the sureties become insolvent. — Jones 

Jacobs (1834), 2 Dowl. 442. 

4589. .] — Now security ordered to 

be given for costs, the surety having become bank- 
rupt.— Veitcti V. Irving (1840), 11 Sim. 122 ; 9 
L. J. Ch. 327 ; 59 E. R. 820. 

4590. .] — The surety, for costs, of a 

pltf. resident abroad, became bankrupt a few days 
after the decree dismissing the bill with costs, & 
before the costs had been taxed under it. Pltf. 
having afterwards presented a petition of rehear- 
ing, the court ordered the proceedings upon it to 
be stayed until pltf. should have found a new 
surety. — Lautour v. Holcombe (1843), 1 Ph. 
262 ; 12 L. J. Ch. 167 ; 7 Jur. 97 ; 41 E. R. 632, 
L. C. 

4691. Payment Into court.] — WTiere a peti- 
tioner is out of tlie jurisdiction he may deposit a 


sum in lieu of giving S('curity for costs, but the 
undertaking of his solicitor is insufficient . — Re 
Norman (1849), 11 Beav. 401 ; 50 E. R. 872. 

4692. .] — Re Wadsworth, Rhodes v. 

SUGDEN, No. 4609, post. 

4593. .] — Lydney & Wig pool Iron Ore 

Co. i\ Bird, No. 4606, post. 

4594. .] — Re GRirriTiis Cycle Corpn., 

Ltd., Dunlop Pneumatic Tyre Co., Ltd. v. 
Griffiths (John) Cyctj^. Corpn., Ltd., No. 4608, 
po.^l. 

4595. Undertaking in lieu of security — By 
solicitor.] — Re Norman, No. 4544, ayde. 

4596. By liquidators of company — To set 

apart sum out of assets.] — The liquidators of a 
oom])any in voluntary liquidation, on an applica- 
tion by tb(' defts. for security for costs, gave an 
undertalving “to set. apart out of the assets of the 
said company a sum sufficient to meet the costs 
(if any) which the said pltf. company mo.y be 
liable to pay to the defts. in this action.” The 
trial took place in May, 1891, & the pltfs. were 
entirely successful; in Sept. 1891, though the 
fact that an appeal would be brought had been 
communicated to them, they distributed their 
assets. The a])poal w\as heard in the Divisional 
Court in Kcb. 1893, &; the ])revious judgment was 
reversed : - Held : by th(‘ Divisional Court, that 
the action had not been brought to an end by the 
judgment in the court b(4ow so as to release the 
liquidators from liability on their undertaking ; 
A by tlie ( Vmrt of App(‘al, that th(‘ licjuidators were 
liabh‘ to Hie extent of £206 only. — Hawkins Hill 
CONSOL lDATlCn GoTJ) MINING Co. V. WANT, 
Johnson A Co. (1803), 62 L. J. Q. B. 505 ; 69 
L. T. 297 ; T. L. R. 558 ; 1 R. 577, i \ A. 


Sub-sect. 5.— Amount of Sfi'URITy. 

4597. Past & future costs.] — Under the Judi- 
cature Act, when pltf. goes out of the jurisdiction 
security for costs as well past as future may be 
ordered to such amount as tlio coimt may think 
lit, in accordance with tlie old common law 
jiractice. — M assey v. At.len (1879), 12 Ch. D. 
807 ; 48 L. .T. Ch. 692 ; 28 W. R. 243. 

4598. .] — Security^ for costs, where the 

pltf. has bc‘Come banlmipt or has tiled a petition 
for liquidation, is not necessarily eonlined to future 
costs, but may, when applied for promptly, be 
extemded to costs ah'eady incurred in the suit. — 
Brocklerank a Co. v. King’s I^ynn Steamship 
C o. (1878), 3 C. J\ D. 365 ; 47 T.. J. Q. B. 321 ; 38 
].. T. 489 ; 27 W. R. 94. 

4599. .] — A pltf. omitted to give notice of 

trial within the x>roper time, & the defts. moved, 
under Ord. XXXVI., r. 12, for an order dismissing 
the action for v ant of prosecution, or that the 
pltf. niiglit bo ordered to give security for the 
costs of the action. The pltf. had failed to pay 
the costs of certain interlocutory proceedings, & 
there was evidence of his being in insolvent 
circumstances, & that the action was really for 
the benefit of his solicitor : — Held : as Ord. 
XXXVI., r. 12, gave the court a discretion, under 
the special circumstances of the case an order 
requiring the pltf. to give security might be made. 
— WiLMOTT (WiLLMOTT) V. FREEHOLD HOUSE 

Property Co. (No. 2) (1885), 52 L. T. 743 ; 33 
W. R. 554, C. A. 

4600. Increase during proceedings.] — Pltf. was 

out of the jurisdiction, & the Vice-Chancellor 
had ordered him to give security for costs. De^. 
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applied to the Court of Appeal to have the amount 
of the security increased. The Court of Appeal 
refused to interfere, but said that deft, might, if 
it b(‘came necessary, apply to the Vice-Chancellor 
to have a larger security. — Paxton i\ Belt., 
[1870] W. N. 240, C. A. 

4601. .]— Ord. LV. of Rules of Court, 

Feb. 1876, applies to suits commenced before 
Nov. 1876. 

In a suit by a foreign government £120 security 
for costs had been given before the Judicature 
Acts came into operation. A large amount of 
costs would be incurred before the suit was heard, 

further security to tlie amount of £500 to cover 
future costs was, under Ord. LV. of the Rules of 
(Jourt, Feb. 1876, ordered to be given. — Costa 
Rica Republic v. Erlanger (1870), 3 Ch. D. 62 ; 
46 L. J. Ch. 743 ; 35 L. T. 19 ; 24 W. R. 956, 
V. A. 

4002. .] — Defts. applied that pltfs. might 

be ordered to give further security for costs. 
Since security w^as ordered expensive proceedings 
had been going on in the action, including a special 
commission to take evidence of witnesses abroad. 
The judge ordered such further security as in his 
discretion seemed sufficient to meet the justice of 
the case. — Sturla v. Freicta, [1878] W. N. 161. 

4608 . .]— The pltf., a foreigner resident 

abroad & having no property in England, gave 
security for the costs of the action. The action 
w'as tried A a verdict passed for the defts. The 
pltf. gave notice of motion for a new trial. On 
an application by the defts. for security for the 
costs of the motion : — Held : as the motion was 
a ste]i in the litigation not contemijlated when the 
amount of the security w^as originally fixed, the 
proper course was to ajiply at chambers to increase 
the amount of the security ordered to be given, & 
that an .appeal from any order made on such an 
application would lie to the € 01114 . of Appeal.— 
Bentsen V. Taylor, Sons & Co., [1893] 2 Q. B. 
193 ; 62 L. J. Q. B. 516 ; 69 L. T. 333 ; 41 W. R. 
593 ; 9 T. L. R. 545 ; 7 Asp. M. L. C. 385 ; 4 
R. 508 ; 37 Sol. Jo. 600, C. A. 


Sub-sect. 6.-- Payment Out. 

4604. Appeal pending.] — This was a case in 
which foreign shipowners were pltfs. in a claim 
against the Crown, & they succeeded. They liad 
given socmaty for costs in the ordinary way. They 
now ask tliat that security should be paid out to 
them, & the Crown ask, on the other hand, that 
it may be retained in court, because tho Crown 
have got a stay of execution. The effect, however, 
of ordering that moneys to remain in court would 
be to give them one or other of two things — either 
security tor the costs of their own appeal, or 
security for the satisfaction of the judgment 
which may be given on appeal, & they are not 
entitled to either. Therefore, I shall make an 
order for payment out to the claimants of the 
money paid in as security (Lord Sterndalb, P.). 
—The Bernissb & The Elve, [1920] P. 1, 11 ; 
89 L. J. P. 81 ; 122 L. T. 286 ; 14 Asp. M. L. C. 
625 ; 3 P. Cas. 617 ; on appeal^ [1921] 1 A. C. 468, 
P . C. 

4605. .] — It is the invpiable practice that 

U a pltf., who has paid money into court as security 
for costs, on recovering judgment in the court of 


first instance, applies to have it paid out to him, 
the order for payment out is made as matter of 
course, notwithstanding that the judgment is 
under appeal (per Cur.). — Comjtato Portuario 
DTmportazione Bei Cakboni Fossili di Genova 
V. Instone «& Co., [1922] W. N. 260, C. A. 

-.] — See, also, No. 4583, ante. 

4606. Judgment reversed on appeal — Repay- 
ment.] — An action being dismissed at the hearing 
wdth costs, a sum of money which had been i)aid 
into couit as security for the defts.’ costs was 
ordered to be paid out to tlie solicitors for tlie defts. 
in part payment of the defts.’ costs. The judg- 
ment was reversed by the Court of Api)eal, & the 
costs ordered to be paid by the defts. Tlie pltfs. 
asked for an order against the defts.’ solicitors for 
repayment of them : — Held : the court had no 
jurisdiction on the appeal to order tho defts.’ 
solicitors to refund tlie money, the solicitors not 
being present, nor, scviblc, could such an order 
have been made if they had been servi^d with notice 
of the application. — ^JjYdney & Wigpool Iron 
Ore Co. v. Bird (1886), 33 ('h. D. 85 ; 55 li. J. Ch. 
875 ; 55 L. T. 558 ; 31 W. R. 749 ; 2 T. L. R. 
722, C. A. 

4607 . .] — A solicitor who lias de- 

manded & received payment of costs i3ayable 
to his client under an order of court, with know- 
ledge that an appeal against that order was pend- 
ing, cannot on its reversal be ordered personally 
to repay the costs so paid to him where there has 
been no misconduct no undertaking to repay. 
Ifoon Barrs v. Crossman & I^kiiard, [1897] 
A. (k 172 ; 66 L. J. Q. B. 357 ; 7(J L. T. 297 ; 
45 W. R. 465 ; 41 Sol. Jo. 347 ; sub nom. Hood 
Barrs v. Ckossman Prichard, Hood Barrs v. 
IIERIOT, 13 T. L. R. 291, H. L. 

4608. .] — On March 19, 1893, an 

action was commenced in the Queen’s Bench 
Division by the C. Corpn., Ltd., against H. & ('o.. 
Ltd., when judgment was given in favour of 11. 
A: Co., Ltd. On Feb. 24, 1899, in an action on 
behalf of the debenture-holders against the C. 
Corpn., Ltd., a receiver was axjpointed, ik, on 
March 0, 1899, lie obtained leave to pj’osecute an 
appeal in tlie above action against H. & Co., Ltd. 
By order of the Court of Appeal the receiver was 
required to pay the sum of £200 into court as 
security for the costs of the aiipeal. On July 13, 
1899, the Coui4> of Appeal reversed the decision 
of the Queen’s Bench Division, & ordered the £200 
to be paid out to the receiver. On appeal to the 
House of Lords the judgment of the Queen’s 
Bench Division was restored, & the C. Corpn., 
Ltd., ordered to pay the costs of the proceedings 
both in the courts below in the House of Jxirds. 
On an application by 11. & Co., LM. (being 
debenture-holders in tho C. Corpn., Ltd.), in the 
above debenture-holders’ action that the receiver 
might be directed to pay to them the £200 paid 
out to him by order of the Court of Apiieal on 
account of tho costs ordei*ed to be paid to them 
under the above order of the House of Lords : — 
Held : that the application must be refused . — Be 
Griffiths Cycle Corpn., Ltd., Dunlop Pneu- 
matic Tyre Co., Ltd. v. Griffiths (John) Cycle 
Corpn., Ltd. (1902), 86 L. T. 776 ; 46 Sol. Jo. 
229, C. A. 

4609 . Whether to solicitor.] — Money paid into 
court as a security for the costs of a party to an 
action is not, in case by the success of the party 
it becomes repayable to him, property “ pre- 
served ” in the action within the meaning of the 
Solicitors Act, 1860. — He Wadsw^orth, Rhodes v. 
SUGDEN (1886), 29 Ch. D. 617 ; 64 L. J. Ch, 638 ; 
62L.T. 613; 33 W. R. 668. 
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Sect. 21. --APPORTIONMENT OF COSTS. 

4610. Administration proceedings — Apportion- 
ment between estates.] — By a marriage settle- 
ment to which the intended husband wife were 
parties, after reciting that upon treaty for the 
marriage it had been agreed that the property, 
“ as well real as personal,” to which the intended 
wife “ is entitled, may be entitled,” should be 
held upon certain trusts, & that it has been 
“ further agreed ” that the intended liusband 
should enter into a covenant “ for settling the 
last-mentioned real & personal property for the 
purposes last aforesaid,” tlie indenture witnessed 
that the intended husband covenanted with the 
trustees that ” all the estate & effects, both real 

personal, of which ” the intended wife “ is now 
seised & possessed, or of which she shall hereafter 
become seised or possessed,” should be settled. 
At the date of the settlement the intended wife A 
her two sisters were joint tenants in fee of real 
estate, in reversion expectant on the death without 
issue of their brother. Similar settlements were 
made on the marriages of the other two sisters. 
All thiee sisters their husbands died in the lifo- 
thne of their brother, who di(‘d without issue. 
No settlements were ever made in fulfilment of the 
covenants : — Held : the joint tenancy had been 
se\ered by the settlements. 

The costs will come out of the three estates 
equally — C'ALDwrnj. v. Fellowes (1870), L. II. 
0 Kq. 410, 418 ; 89 L. J, Oh. 018 ; 22 L. T. 225 ; 
18 W. K. 480. 

4611. .] — II. TT., by a voluntary 

.settlenu'iit, assigned to trustees several mortgage 
debts, ccitdin shares in a bank, & some furniture, 
6c dii'ccted the trustees to hold the premises & 
certain consols wliich liad been previously trans- 
ferred to them, ux)on trust for hei’self for life, 
then, as to part of the trust premises, for special 
bcneliciaries ; & as to the residue, for M. F. 

M. F. died in the lifetime of the settlor, who in her 
lifetime received some of tlie mortgage debts 
(11 »e otheis being received by the trustees), Sc 
died without having duly transferred the bank 
shales, but having by her will confirmed the 
settlement . The settlement being valid as to the 
consols, the mortgage debts received by the 
tiuslees, A the furmtuie, but incomplete as to the 
molt gage debts received by the settlor, & the bank 
shai(>s : — Held: tlie confirmation could not 

Opel ate as to the irioHgago debts received by the 
settlor : hut notwithstanding that the settlement 
had not been admitted to probate, the confirma- 
tion of it by the will, wdiich had been proved, 
perfected the settlement with regard to the bank 
shares as a testamentary instrument, & operated 
as a specific bequest of them ; & the shares 

therein of cesiuis que irubt under the settlement, 
w ho predeceased the settlor, lapsed in favour of the 
residuary legatee under this will. The costs of all 
parties must be borne by the settlement fund & 
residuary estate in equal moieties. — Bizzey v. 
Flight (1876), 3 Vh. D. 209, 274 ; 45 I.. .1. Fh. 
852 ; 24 W. K. 957. 

4612. — — .] — Wheie real A personal 

estate aii^ being administered in one action, the 
costs exclusively occasioned by the administration 
of the real estate must be borne by the real estate, 
the general costs of administration being borne by 
the personal estate ; A it is the proper course for 
the judge to aiipoilion the costs between the two 
estates, A not to leave the apportionment to the 
taxing master, — Patching r. Barnett (1881), 61 
F. J. Ch. 74 ; 45 L. T. 292, C. A. 

, Executors, Vol. XXIV., 


pp. 846, Nos. 8786 et seq.; Trusts A Trustees, 
Vol. XLIII., p. 824, Nos. 2679-2682. 

4613. Foreclosure action.] — An action was 
brought by a mortgagee for tlie foreclosure of two 
mortgages of two distinct estates, executed by the 
same mortgagor to secure two different advances. 
Both mortgages were executed since the (Con- 
veyancing Act, 1881, came into operation: — 
Held : the whole of the costs of the action ought 
to be included in the account relating to each 
estate, A the mortgagor could not redeem either 
estate separately without paying the whole of the 
costs of the action. — Clapham r. Andrews (1884), 
27 Ch. D. 079 ; 63 F. J. Ch. 792 ; 51 F. T. 86 ; 
33 W. K. 395. 

4614. .] — When a mortgagee brings an 

action to foreclose two mortgages of two dis- 
tinct estates, but which mortgages are by force 
of the statute or othenvise not liable to be con- 
solidated, the costs of the action are not to be 
charged against each estate, but must bo 
apportioned rateably between the two estates. — 
1)E Caux r. Skipper, Tee v. I)e (Aux (1886), 31 
(Ch. D. 636 ; 54 F. T. 481 ; 34 W. IF 402, C. A. 

Claim & counterclaim .] — See Set-off A Countkr- 
olatm, Vol. XF., pp. 434-439, Nos. 552-591. 

4615. Claim not wholly succeeding.] —The pltf. 
sued for throe items of a claim ff)r work done, A 
recovered a sum in respect of one of sucli items 
only. By an order of the court it was ordered 
“that the pltf. recover against the d(‘fts.” that 
sum, “ A such costs as one' of the masters may 
tlnd that he has rightly incurri*d in recovering the 
above amount, A that the defts. recover against 
the pltf. siicli costs as they have rightly incurred 
in defending themsedves on t]ios(‘ points on which 
they have succeeded, to bo also taxed.” On 
taxation the master allowed the jdtf. the general 
costs of the cause, disallowing only those ivliich 
ajiplied exclusively to the parts of his claim on 
which ho failed ; A he allowed the defts. such costs 
only as were incurred by tliom by reason of tlio 
two items of claim which they successfully resisted : 
— Held : the master had construed the order 
rightly, A had taxed the costs on tl)e riglit principle. 
— Sparrow v. Bill (1881), 8 Q. B. i). 479 ; 50 
F. d. Q. B. 675 ; 44 F. T. 917 ; 29 W. R. 705, 
C. A. 

4616. .] — This was an appeal from an 

order of tlie Vice-Clianccllor of the Palatine Court 
of Fan caster, directing the apportionment of costs 
between the pltf. A deft. The action was brought 
to restrain the deft. (1) from erecting a lift so 8B 
to obstiTict the deft.’s lights ; A (2) from building 
on a certain piece of land or area in violation cf 
his agreement. At the trial the Vice-(^haiicellcr 
gi‘anted the injunction as to tlie ort'ction of the 
lift, but refused an injunction as to building on 
the area, A lie made the following ordei* as to 
costs: “That the deft, do pay to the pltf. his 
costs of this action, so far as the same costs relate 
to tJie pltf.'s application for an injunction with 
regard to the said lift, A let the pltf. pay to the 
deft, his costs of this action incurred relative to 
the pltf.’s application for an injunction respecting 
the said area, the aforesaid costs to be taxed by 
the registrar ” ; with a direction that one set of 
costs should be set off against the other. At the 
rt‘quest of the deft., the registrar made a certilicate 
of the principle upon which he understood that 
the costs should be taxed, as follows : “ The pltf. 
argued his case under two heads : ( 1 ) relating to the 
lift ; (2) relating to the area. Therefore, follow- 
ing the case of Sparrow v. Hill [No. 4616, ante], 
the pltf. is entitlea to all the general costs of the 
action, excluding only such items of costs (if any) 
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as are applicable exclusively to bead No. 2, on 
wliich he failed. The deft., on the other liand, is 
entitled to such costs only as were incurred by 
reason exclusively of head No. 2.’* The deft, 
moved to discharge this certificate, & the Vice- 
Chancellor held that the principle stated in the 
certificate was not right, Si that the case of Sparrow 

V. IIUI did not govern the case ; & he declared that 
the general costs of the action of both the pltf. 
&; deft, ought to be apportioned. F'rom this 
order the pltf. appealed. 

The court is not called upon to decide th<‘ 
general question how the costs ought to be 
paid in cases where the pltf. had partially suc- 
ceeded <Sc partially failed ; whether he ought to 
have tlie general costs of the action, or whether 
the costs should be apportioned ; but it lias 
simply to determine the meaning of the original 
ruder made by the Vice-fyhancellor. It must be 
borne in mind that the Vice-Chancellor is a. 
chancery judge, has no jurisdiction in the 
J^alatine Court except equity jurisdiction, & tliat 
the usual order in chancery suits is that the costs 
in such a case are to be apportioned. The Vice- 
f liancellor has, in fact, made the order in tiie form 
usual in chancery suits. Bearing this in mind, 
1 can only come to tlie conclusion tliat the judge 
meant that the costs should be apportioned. In 
Sparrow v. Hill the order was in a different form, 
Si it was a common law action ; in that case the 
court did not lay down any laile as to orders made 
in chancery actions. The appeal must be dis- 
missed (Cotton, L..7.). — IIarley v. Hunt, [1887] 

W. N. 184, 185, C. A. 

4617. .] —In an action for nuisance by 

vibration Si by offensive beiiaviour, judgment 
was given for the defts. on so much of the state- 
ment of claim as related to offensive behaviour. Si 
damages were given to th(‘ pltf. on the ground of 
nuisance by vibration, which was the point on 
which the pltf. mainly relied. The judgment 
referred it to the taxing master to tax the defts.’ 
costs of so much of the action as related to offensive 
behaviour Si to tax the pltf.’s costs of the rest of 
the action, & the taxing master was to set off th(‘ 
.said costs of the defts. against the said costs of 
the pltf., & to certify the balance ; & the defts. 
were ordered to xmy such balance to the i^ltf. 
The taxing master, in taxing the bill of costs 
brought in by the pltf., allowed him one moiety 
of each item which related to both the issues, & 
allowed him in full the items which related solely 
to the issue on which he had succeeded, & fol- 
lowed the same rule in taxing the bill brought in 
by the defts. The result was that the pltf. had a 
sniall balance to receive. The pltf. appealed from 
this taxation ; — Held : this taxation was correct, 
Si though in the Queen’s Bench Division this 
form of order would probably have been construed 
a.s giving tlie pltf. his costs of the action except so 
far as they had been increased by the issue on 
which he had failed, the settled practice in the 
Chancery Division was that under this form of 
order the general costs should be apportioned 
rateably between the issues. — Jenkins v. Jackson, 
[181)1] 1 Ch. 89 ; 60 L. J. Ch. 200 ; 63 L. T. 688 ; 
39 W. K. 242, 0. A. 

4618. .] — This was an application on the 

part of the deft, to the action that his objections 
to th(‘ taxation of costs in the action disallowed 
by the taxing master might be allowed. The facts 
of the case were as follows : the pltfs. brought an 
action against the deft., who w^as at one time theii* 
rent collector, claiming in the writ : (1) an injunc- 


tion to restrain the deft, from representing that 
he was in the pltfs.’ employ, & from collecting or 
attempting to collect their rents ; (2) an order for 
delivery by the deft, to the pltfs. of ^ doemnents 
belonging to the pltfs. in his possession ; (3) an 
injunction to restrain the deft, from remaining 
in possession or attempting to trespass on the com- 
pany’s premises ; (4) damages. On Feb. 10, 

1899, Lord (then Mr. Justice) Romer, upon a 
motion for an injunction, which the parties agreed 
to treat as a motion for judgment, ordered the 
pltfs. to x)ay to the deft, his costs of the action, so 
far as they had been incurred by paragraph 1 
of the claim indorsed on the writ, & the parties 
consenting, it was ordered that all further pro- 
cct ‘dings be stayed. The taxing master, in his 
answers to the objections of the deft., so stated 
his vi(‘W of the order : “ The question is. What is 
th(‘ effect of this direction ? Does it give the deft, 
the g(‘neral costs of the action or only the costs 
of tlie action wdiich relate exclusively to para- 
graph 1 of claim ; that is to say, is the order to bo 
read as if the words were (1 ) the pltfs. are ordered 
to pay to the deft, the costs of the action so far 
as they relate to par/igraph 1 of claim indorsed 
on the wi'it, or should it be read as if the words 
were (2) the pltfs. are ordered to pay to the deft, 
the costs of the action so far as they have been 
increa.sed by paiagrapli 1 of claim indorsed on 
the writ. According to the usual rules of inter- 
jiretation, if the order has bt*en in the form No. 1, 
the deft, would have been entitled to a pro- 
])ortionate part of the general costs of action 
according to the number of claims plus any costs 
exclusively relating to paragraph 1 of claim ; 
while if the order had been in form No. 2 the deft, 
would not have been entitled to any part of the 
general costs of action, but only to costs relating 
(‘xchisively to paragraph 1 of claim. I have, 
after full consideration of the circumstances of 
this case, decided that tlie w'ords ‘ incurred by ’ 
in this ord(*r should be read as equivalent to 
‘ increased by,’ Si 1 have therefore allowed to the 
deft, no part of the general costs of action, but only 
the costs relating exclusively to paragiaph 1 of 
claim indorsed on the writ.” The deft, accordingly 
applied that his objections might be allowed. 

The order is that the pltfs. do pay to the deft, 
his costs of the action so far as they have been 
incurred by jiaragraph 1 of the claim. The taxing 
master has not made any apportionment of the 
general costs, but has treated the order as if the 
word used were not “ incurred,” but “ increased.” 
The form of the order is a little unusual, but 1 
think that the word “ incmTed ” is different to 
“ increased.” The general costs of the action ought 
to have been apportioned. Si the case will be 
remitted to the taxing master for this puii:>ose 
(Byrne, J.). — Estates Si Investivient Co., Ltd. 
V. Cobb (1900), 44 Sol. Jo. 295, 296. 

4619. .] — The pltfs. in an action claimed 

an injunction to restrain the defts. from altering 
the level of a road so as to interrupt an approach 
to the pltfs.’ premises A from entering on the pltfs.’ 
premises. They also claimed damages against the 
defts. for having entered upon the pltfs.’ premises 
&; pulled down a wall. The defts. having paid £60 
into court in respect of the pltfs.’ claim for damages, 
the pltfs. accepted that amount in full satisfaction 
of their claim. At the trial of the action the court 
ordered that the £60 should be paid out of court 
to the pltfs. in satisfaction of the cause of action 
arising out of the entry ; & tliat the defts. should 
pay to the pltfs. their costs of the action so far as 
related to that claim, such costs to be taxed by the 
taxing master ; &, further, that the rest of the 
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pltfs.’ action should be dismissed without costs. 
In taxing the costs under this order the taxing 
master allowed the pltfs. all the general costs of 
Ihc action. Thereupon the defts. took out a 
summons to vary the taxing master’s certificate 
by directing an apportionment of such general 
costs ; — Held : the defts.’ objections to the taxa- 
tion were well founded; & the taxing master 
ought to have made an apportionment of the 
general costs.— Todd v. North-Eastern Ry. Co. 
(1903), 88 L. T. 112, C. A. 

4620. Distinct Issues — Parties awarded costs of 
specific issues.] — In an action for an injunction 
in respect of three separate subjects of complaint, 
the pltf. obtained an injunction upon one point, 
but his claim was dismissed as to the other two. 
Under an order to tax the costs of the deft, of so 
much of the action as had been dismissed, & to tax 
the costs of the pltf. of the rest of the action, with 
a set-off of the costs of the pltf. against those of 
the deft., the taxing master taxed the costs as a 
whole apportioned them in thhds, & made his 
certificate accordingly. A summons to vary the 
ceitificate by ordering each item in the bill of 
costs to be considered according as it had been 
incurred in respc^ct of each of the several points 
raised by the action was dismissed, & the taxing 
master’s certificate was confirmed. — Knkhit t’. 
PUHSSELL (1879), 49 L. J. Ch. 120 ; 41 L. T. 581 ; 
28 W. R. 90. 

4621. .]— When in tlie same action 

the jury find for the pltf. with damages as to one 
cause of action &: for the deft, as to other A dis- 
tinct causes of action, the word “ event ” in the 
proviso to Rules of the Supreme Court, 1875, 
Ord. LV., r. 1, must be read distributively, & the 
deft, is entitled to tax his coats of the issues found 
for Imn, provided no order otlierwise is made by 
ilie judge who tried the cause or by the court. — 
Myers v. Deftues (1880), 5 Ex. 1). 180 ; 49 L. .1. 
Q. B. 2(30 ; 42 L. T. 137 ; 28 W. R. 400, C. A. 

4622. ,] — Pltf., who had built two 

houses for deft, at a contract price of £1,135, sued 
for £109 10s., the balance of the price, <&: for other 
small items. Deft, raised vaidous defences, A 
also counterclaimed £1,200 for penalties for del.ay 
A for damages arising from bad work. The 
pleadings went as far as surrejoinder, after wliich 
the caiise, with all matters in difference, was 
referred to an architect as imbitrator, upon th(j 
terms, inier alia, that the costs of action, reference, 
A award, should follow the event, unless the 
arbitrator should othenvise order. The arbitrator 
by an aw^ard, silent as to costs, awarded £3 2.s. Od. 
to deft, in respect of the action A matters in 
difference: — Held: the word “event” ought to 
be constiu('d distributively, A the award njmitted 
to the arbitrator to find specific issues. — E lias v, 
Di:silva (1881), 0 Q. B. D. 521 ; 60 L. J. Q. B. 
328 ; 44 L. T. 209 ; 29 W. R. 493. 

4623. - ~ .] — Sparrow t’. Hill, No. 4015, 

ante, 

4624. ,] — In an action tried by a 

jury where the pltf. succeeds upon some issues but 
is non-suited upon others, A no order is made an 
to costs, the deft, is entitled under Ord. LV., r. 1, 
to the costs of the issues upon which the pltf. was 
non-suited. 

Where there is an ambiguity in the terms of a 
judgment with respect to costs, A the master in 
consequence refuses to tax the costs of one of the 
parties, the proper course is to apply for a direction 
to the judge who tried the cause, A not to appeal 
against the master’s decision. — A bbott v. 
Andrews (1882), 8 Q. B. D. 648 ; 61 L. J. Q. B. 
b41 ; 30 W. R. 779, D, C. 


4625. .] — Pltf. having claimed for 

goods sold A delivered, A for commission, A 
defts. having counterclaimed for moneys collected 
by pltf. on defts.’ account A for work A labour, 
the action was referred to an arbitrator under an 
order of reference wdicreby “ the costs of the 
cause, A the costs of the reference A award shall 
abide the event.” The aiLitrator found the issues 
on the claim in favour of pltf., A awarded him a 
sum of money in respect thereof, A found the issues 
on tlie count orclcum in favour of defts., A awarded 
to them a sum of money in respect thereof. After 
deducting the sum found for pltf. from the sum 
found for defts., a balance of £97 was due to defts. : 
— Held : the word “ event. ” in the order of 
reference must be construed distributively, A that 
judgment must be entered for defts., who were 
entitled to the costs of the action, reference, A 
aw’ai*d, but i)ltf. was entitled to the costs of the 
issues found in his favour. -Tain i) v. (Campbell 
(1885), 14 Q. ik I). 821 ; 54 L. .T. Q. B. 281 ; 63 
I.. T. 900 ; 33 W. R. 510. 

4626. — — .] — An action A all matters 

in difference were referred, the costs of the cause, 
references A award to abide the event: — Held: 
the wore I “ event ” mnst be construed dis- 
tj-ibutivedy ; A consequc'iitly, upon an award by 
which tlie arbitrator decided in ])ltf.’s favour upon 
the claim in the action, but in elefft.’s favour ujxin 
a matter in elifference not raised in the action, iiltf. 
was entitleel to the' e-osts of tlie action A deft, to 
the costs of the Tnatt(*r on which ho had succeeded. 
—Hawke r. Breaii (1885), 14 Q. B. 1). 841 ; 54 
L. J. Q. B. 315 ; 52 L. T. 432 ; 33 W. R. 013. 

4627. .j— I’ltf., a builder, sued dedt.. 

to recover the balance of tlie contract price of a 
house*, A deft, pleaded, first, that the work hael 
been unsatisfactorily carrie*el out A that there* 
was no balance due, A secemdly, that the action 
was barred by the* Statute of Limitations. At the 
tiial of the action th(i e)fficial referee founel that 
pltf. was on a nameel date entitled le) maintain 
the action for a named amount, but that the 
Statute of Limitations was a bar to his right to 
maintain the action. lb' accordingly directed 
judgment to be entered for deft., A that deft, 
should recover from jiltf. t.h(* costs of the action, 
except so far as they might have been increased 
by any d(* fence other than that of t.lic Statute of 
limitations. Upon taxation the taxing master 
held that pltf. was entitled to the costs of the issue 
upon which ho had succeeded: — Held: pltf., 
having succeeded in establishing that a debt was 
due to him, had succeed(*d in an “ event ” within 
the meaning of Ord. LXV., r. 1 (now repealed), 
A was therefore entitled to the costs of that issue. — 
Slatford V. Erlebafit, [1912] 3 K. B. 155; 81 
L. .1. K. B. 372 ; 106 L. T. 71, 0. A. 

4628. .] — In an action tried with a 

jury where there are separate issues, A the pltf. 
obtains a verdict A judgment, but the deft, is 
successful as to one of the issues, if the judge makes 
no order with regard to that issue interfering with 
the incidence of costs under Ord. LXV., r. 1, 
the deft, is entitled to liave the judgment drawn 
up so as to give him the costs of the issue on which 
he succeeds.— Hoyes v. Tate, [1907] 1 K. B. 656 ; 
76 L. .1, K. B. 408 ; 23 T. J.. R. 291 ; 51 Sol. Jo. 
245, C. A. 

4629. — -.] — ritf. brought an action 

against (among others) a firm of stockbrokers to 
recover damages for having been induced by 
certain alleged false rc])resentations in a prospectus 
of a company to subscribe for shares in the com- 
pany. The brokers were sued as having issued or 
authorised the issue of the prospectus. The 
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brokers in ilieii* defence denied that they issued or 
authorised the issue of tJie prospectus, & furtlier 
alleged tliat they had no knowledge of Sc did not 
admit any of the remaining allegations in the 
statement of claim. At the trial the judge asked 
the jury certain questions which with tlie answers 
thereto were as follows ; (1) Did the brokers 

authorise the issue of the prospectus ? No. 
(2) Did the prospectus contain untrue statements 
of material facts or material omissions of facts ? 
Aes. (3) Did the brokers believe that the pros- 
pectus was true, Sc had they reasonable ground for 
such belief ? Yes. (4) Did pltf. take liis shares 
relying upon the truth of the prospectus ? Yes. 
The judge directed judgment to be entered for the 
brokers with costs. The judgment as drawn up 
gave pllf. the costa of the issues stated in questions 
(2) Sc (4) :~~Hcld : these questions were not 
separate “ issues,” Sc tlie answers thereto were not 
“events” within the meaning of Ord. l^XV., 
ri‘. 1 A 2 [now repealed 1, Sc therefore pltf. was not 
entitled to any costs against thc‘ brokers. — 
llowKLU V. Deiung, [1915] 1 K. B. 54 ; 84 D. J. 
K. B. 199 ; 111 L. T. 790 ; 58 Sol. Jo. 669, V. A. 

4630. .] — Where at th(‘. trial of an 

action with a jui*y several questions are left to the 
jury the questions Sc their answers do not necessai’ily 
constitute separate issues. The judge at the trial 
is the proi)er person to say whether there is any 
separate issue upon which the party unsuccessful 
in the action is entitled to his costs. — Busii v. 
Kogeus, [1915] 1 K. B. 707 ; 84 L. J. K. B. 680 ; 
112 L. T. 945. 

4631. — ' — .] — The expj'ession “ the costs 

shall follow^ the event ” in the second proviso to 
Ord. LXV., r. 1 [now repealed], which regulates 
the costs in jury actions, means that the party 
w'ho on the whole succeeds in the action gets the 
general costs of the action, but that, where the 
action involves separate issues, w'hether arising 
under different causes of action or under one cause 
of action, the costs of any particular issue go to the 
party who succeeds upon it. An issue, in this 
bcnse, need not go to the whole cause of action, 
but includes any issue which has a direct Sc 
delinite event in defeating the claim to judgment 
in whole or in part. — Reid, Dewitt & Do. v. 
Joseph, [1918] A. C. 717, 718; 62 Sol. Jo. 715, 
11. 1.. 

4632. Infringement of patent — Defence of in- 
validity & non-infringement.] — In an action for 
infiingement of a patent the defts. denied infringe- 
ment, Sc alleged want of subject-matter Sc of 
novelty by reason of a large number, of alleged 
anticipations. At the trial tlie judge dismissed 
Die action with costs on tlie ground of want of 
novelty in respect of two anticipations only:- - 
Held: the taxing master, in taxing the costs, 
must not disallow costs incurred with respect to 
issues ()n which the judge foimd that the defts. 
had failed, or tax the costs as if the action had been 
coniiiicd to proving the two objections on which 
the defts. succeeded, but must tax the whole of the 
defts.’ costs, disallowing only the costs of those 
objections in respect of which no certificate w^as 
given pursuant to sect. 29 (0) of the Patents, 
Designs, Sc Trade Marks Act, 1883. — Haskell 
( lOLF Ball Co. r. Hutchison Sc Main, [1906] 1 
Ch. 518 ; 75 L. J. Ch. 270 ; 94 D. T. 731 ; 54 
W. K. 330 ; 50 8ol. Jo. 257 ; 23 R. P. C. 126. 

See, further, Patents, Vol. XXXVI., pp. 832, 
833, Nos. 3162-3191. 

Payment into court — Denial of 

liability.] — in an action to recover damages for 


injuries aiasing from the negligence of the defts., 
they denied the negligence Sc paid a sum of money 
into court with a denial of liability. The pltfs. 
did not accept the money paid into court in satis- 
faction of their claim, Sc the action went to trial 
& resulted in a verdict for a less amount. The 
judge who tried the case ordered judgment to be 
entered for the defts. with the general costs of the 
action, Sc that the pltfs. should have the costs of 
the issues found in their favour : — Held : the 
questions, raised by the pleadings, whether the 
defts. had been guilty of negligence, Sc, if so, 
whether the money paid into court was sufficient, 
were distinct issues, Sc the pltfs. were entitled to 
their costs on the issue of negligence on which they 
had succeeded. — Wagstapfe v. Bentley, [1902] 
1 K. B. 124 ; 71 L. J. K. R. 56 ; 85 L. T. 744, 
C. A. 

4634. .] — In an action for 

wrongful dismissal tlu^ pltf. claimed, amongst other 
things, three months’ full pay Sc six months’ half 
pay, & whilst denying any fui’ther liability paid a 
sum of money into court. At the trial the pltf. 
obtained a verdict Sc judgment for a sum in excess 
of th(5 sum paid into court. Upon an application 
by the defts. for judgment or a new trial, the court 
held that the pltf. was entitled to less than the 
sum paid into court & gave judgment for the 
defts., but they decided the issue of six montlis’ 
or nine months’ half ))ay in favour of the pltf. : — 
Held: on the principle of Wag^iaffe v. Bentley, 
No. 4(>33, ante, the deft., while entitled to the 
general costs of th(i action, must pay the costs of 
the issue on which they had failed, although it 
was not an issue going to the whole cause of action. 

Scmhle : under Ord. XX JI. payment into court of 
a lump sum with a denial of liability as to part of 
the claim Sc an admission of liability as to part 
cannot be pleaded as a defence to an action (per 
Cur.). — TIubbac’k v. Britirii North Borneo C'o. 
(No. 2), [1904] 2 K. B. 473 ; 73 L. J. K. B. 654 ; 
91 L. T. 672 ; 53 AY. R. 70 ; 40 Sol. Jo. 475, i). A. 

4635. Witnesses* costs.] — ^ Where some 

issues are found for the pltf., & some for the deft., 
the latter will be entitled to the costs of the 
witnesses who are called exclusively in support of 
the issues found for him, but not of those who are 
also examined to disprove tlie issues found for the 
pltf. — Crowther V. Elwell (1838), 4 M. Sc W. 
71 ; 6 Duwl. 697 ; 1 Dorn Sc H. 187 ; 7 L. J. Ex. 
251 ; 2 Jur. 760 ; 150 E. R. 1347. 

4636. .] — The deft, had pleaded not 

guilty. Sc a justification on the ground that the 
allegations in the memorial were true. The pltf. 
gave evidence to show express malice from the 
conduct of the pltf., he also called witnesses to 
prove that the alleged facts, which took place, if 
at all, in a town of which deft, was an inhabitant, 
were not true. The deft, called witnesses to prove 
that the facts were true ; Sc some of these witnesses 
deposed to facts had not come to deft, ’s knowledge 
before the publication. The verdict was for the 
pltf. on the first issue, on the ground of privilege, 
Sc for the deft, on the second issue : — Held : deft, 
was entitled to the costs of all such witnesses 
called by him, & the pltf. was not entitled to the 
costs of any witness. For that the deft., being 
entitled to the general costs, was entitled to the 
cost.s of all such witnesses as were not called 
exclusively on the issue on which he failed ; Sc 
the pltf. to the costs only of such witnesses as were 
called exclusively on the issue on which he suc- 
ceeded ; & all the above witnesses were material 
to the issue of not guilty, though their evidence 
was also material to the issue on the jurisdiction. — 
Harrisoni?. Bush (1855), 5E. &B. 341 ; 3 0. L. R. 



Part LXXXVT.— Costs. 


921 


1240 ; 25 L. .T. Q. 13. 25 ; 25 L. T. O. M. 191 ; 1 
.Jur. N. S. 840 ; 3 W. R. 474 ; 119 E. R. 609. 

4637 . .] — Where an action is tried 

with a jury the judge before whom it is tried has no 
jurisdiction under Old. LXV., r. 1, to make an 
order by which the costs will not follow the event 
unless there exist “ good cause ” within the mean- 
ing of that rule, Si consequently there is an appeal 
with respect to the exist/ence of the facts necessary 
to give the judge jurisdiction to make such ord(U‘. 
To be “ good cause ” within that rule there must be 
facts showing that it would be more just not to 
allow the costs to follow the event as, for example, 
oppression or misconduct of either of the jiarties 
by which costs have been unnecessarily increased. 

'JTie fact that the action is for the recovery of 
s(‘veri^ closes of land, that the only defence is that 
the deft, is in possession, & that the verdict is 
for the pltf. for some only of the closes claimed, 
does not by itself constitute “ good cause ” within 
Ord. LXV., r. 1, since the verdict in such a case 
is distributive, Sl the costs, if properly taxed, would 
be as on a finding by the jury on separate issues. — 
.foNES V. Curling "(1884), i3 Q. 13. D. 202; 53 
].. J. Q. B. 373 ; ,50 L. T. 349 ; ,32 W. K. 051, C. A. 

4638. .1 — Where in an action for 

libel pleas of justification & privilege are set up, 
<fe the deft, fails to establish the plea of justification 

judgment is given for him on the plea of privilege, 
the pltf. is not entitled to the costs of witnesses 
whose evidence does not rcdate exclusively to the 
plea of justification. — Brown v. Houston, 11 901] 
2 K. B. 855 ; 70 L. J. K. B. 902 ; 85 L. T. 100 ; 
17 T. L. R. 083, 0. A. 

4639. Plaintiff substantially successful —Defen- 
dant succeeding on issues of counterclaim.]— On a 

reference to arbitration the costs to “ abide the 
event,” the word event means the event of the 
whole action. Sc where the pltf. is substantially 
successful in the action ho is entitled to the general 
costs of the action, & the deft, only to the costs of 
those issues on which ho has been successful, 
notwithstanding that on the reference the deft, 
lias recovered more upon his counterclaim than the 
pltf, on his claim, Sc that the success of the pltf. 
on the whole action is due to the deft, having paid 
money into court prior to the reference. 

In an action to recover £417 for work Sc labour 
done, the deft, paid into court £178, Sc as to the 
residue pleaded negligence Sc disobedience to orders 
as a defence. Sc also counterclaimed for £500 
damages in respect thereof. The action being 
referred, “the costs of the cause to abide the 
(‘vent,” the arbitrator awarded the jiltf. £7 
beyond the amount paid into court Sc awarded the 
deft. £18 on his counterclaim, A judge at 
chambers Imving ordered that Ihe pltf. should 
tax the costs of the action up to Sc> inclusive of the 
pajunent of the £178 into court, Sc ihe costs of 
taking it out, Sc also the costs of the issues on 
which he had succeeded. Sc that the deft, should 
tax the costs of the issues other than those pro- 
vided for ; — Held : as the pltf. had been sub- 
stantially successful in the action, the proper order 
was that the pltf. should tax the general costs of 
the action Sc the deft, the costs of those issues 
raised by his counterclaim on which he had been 
successful. — ^Waring v, Pearman (1884), 60 L. T. 
633 ; 32 W. R. 429. 

4640 . Issue unconnected with those on which 
party successful.] — ^Where the deft, succeeds 
generally he may have the costs of some of his 
defences on which he has not succeeded ; but where 
he has raised a distinct issue Sc has failed, he ought 
not to have the costs of that issue. — Blank v. 
Footman, Pretty Sc Oo. (1888), 39 Oh. 1). 078 ; 


.57 L. .7. (.3i. 909 ; ,59 L. T. 507 ; ,30 AV. IL 921 ; 1 
T. L. R. 085. 

4641. Apportionment by the Judge.] — An in- 
terrogating pltf. having succeeded in obtaining 
an order for further answers to two o^y out of 
twelve interrogatories, costs of the adjournment 
into court ordered to bo costs in the cause instead 
of being apportioned accoi'ding to tho relative 
suoee.ss of the parties. — hV SuTc ltkfe, Alison v. 
Alison (1881), 50 L. ,1. Ch. 574 ; ii L. T. 547 ; 29 
W. R. 732. 

4642. — Patciuncj r. Barnett, No. 4012, 
onle. 

4643. .] — (kinns(‘l for }>ltf. ndverted to a 

question which had been raised by the defts. as 
to a breach of covenant by the erection of a stair- 
case by the pltfs. without license from the defts., 
hut which turned out to be uiifonndcul, since the 
license, if any, which was requisite, was a licens(* 
from tho superior landloi'ds “the (h)yernoi *8 of 
St. Bartholomew’s Hospital Sc no evidence had 
been given that they did not consent, lie there- 
fore asked that th(' court would apportion these 
costs Sc order them to he ])aid by the (lefts. If the 
apportionmcint was (41‘ccted by the taxing master it 
would lead to considerable expense. In one case 
the Oourt of Appeal, under similar circumstances, 
had given lialf costs ; tV: in a case before Mr. 
.Tustice Fry a cpiarter of th(‘ costs had been 
deduct (‘d. 

Kay, .1. : I cannot do so unless by consent, if 
the parties will agree tliat it shall he (juacter costs, 

I will make an order to that/ effcict. 

Counsel for the defts. said he wouM l(Mve it to 
the court to say Avhat would ho light to allow. 

Kay, ,1. : Then I say a quarter of the costs to 
be deducted in res})ect of the question about the 
staircase. 3 ’hat will entitle the (lefts, to three- 
quarter (*osts, Sc 1 tlx one month as the time for 
the pit f. to giv(‘ up possession.— Bastin ik BiDWELii 
(1881), 18 Ch. 1). 238, 253 ; 44 L. T. 742. 

4644. .} — The defts., ke(q)ing a hotel m 

Jiondon, liad put up a stove, the lieat of wliich 
rendered the cellar of tlie adjoining house unflt 
for storing wine. The judge held tliat though tlie 
defts. wore acting reas(mably in the use of their 
hoiiBC, yet as they caused scuious annoyance Sc 
injury to the ])ltf‘, the court would interfere Sc 
protect the pltf. ; tiie jurisdiction of the court not 
depending on the question of n'ascmahle use. 

He gave the pltf. the costs of the action, but 
ordered him to pay th(‘ defts. the costs of certain 
minor issuers on whicli he had failed. — Reinhardt 
V , Mentasti (1889), 42 Ch. H. 085, 090 ; 01 Jj. T. 
,328 ; 38 W. IL 10 ; 5 T. L, R. 709. 

4045 , ,] question of costs is a vary 

serious matter. Of course Hie ])ltfs. are entitled 
to the general costs of th(* action. But a very 
considei'able amount of time & money has been 
expended upon the question of the ho)ia jldcs of 
the deft., with respect to which the jiltfs. have 
failed although tho deft, has not been successful. 
It would be impossible for any taxing rnaster to 
distinguish or apportion tlie costs with any 
approach to accuracy ; Sc I think that, having 
heard the case, I can deal with them much bett^er 
myself. I therefore take upon myself to direct 
that the pltfs.’ costs shall be taxed, Sc order that 
the deft, do pay to the pltfs. half of the amount 
so taxed (North, ,1.).— Bradford Corpn. v. 
Pickles, [1894] 3 Oh. 63, 71 ; 03 L. J . Ch. 687 ; 
71 L. T. 319 ; 42 W. R. 097 ; 10 T. L. R. 473 ; 8 
R. 399 ; on appeal, [1895] A. C. 687, H. L. 

4040 , ,] — This was an administration 

action wliich now came on to be heard on further 
consideration, when it appeared that the costs of 
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the action were to a great extent occasioned by an 
unfounded chiim set up by the deft. In dealing 
with this matter his lordship took occasion to 
make some remarks of a general character as to 
apportionment of costs. 

Kekp:wich, .1., said: In Ihese cases, which are 
of fiequent occurrence in the Chancery Division, 
where a deft, or a pltf. is liable to pay a large 
portion of the costs of an action, but is not liable 
to pay the whole, perhaps the ordinary stereo- 
typed way of carrying that out is by giving a 
direction to the taxing master to distinguish 
between the costs which the pai’ty is liable to pay 

those which he is not liable to pa^^ Sometimes 
it is done by a direction that the party is to pay 
ail the costs of the action, except so far as they 
have been increased by particular pioceedings. 
There is also a form of dividing the costs according 
to the issues, wliich I think has been more cormnon 
in the King’s Bench Division, but this, though 
logical <S: strictly right, gives rise to a great deal 
of trouble. The costs of an issu(*, or costs increased 
by a paificular claim, do not connote by them- 
selves any of the general costs of the action, 
therefore, when the matter comes before the 
taxing master difficulty occurs in distributing the 
general costs of the action, notwithstanding the 
great knowledge & experience of the taxing 
masters, the difficulty is often not satisfactorily 
solved. Someiimes it is possible with some care 
at once to say that the party who is to ]>ay costs 
shall pay a certain proportion of the whole costs, 
& if that can be done time expense are saved. 
Of course such a method is necessarily rough, in 
the nature of an estimate, but still I cannot help 
thinking that such a rough estimale is just as likely 
to do what is right as Die more logical & precise 
method. I adopted it the other day in a case 
which came before me, I pio])ose to do so again 
now. I commend the practice to my brother 
judges as one deserving of their consideration. 1 
am sure that it works well where the judge sees 
his way. Sometimes, of course, it cannot be done, 
as in a vdtness action, for example, where the 
jmlge often cannot tell how much ti’ouble has been 
taken to get up the o^ddence of a particular witness, 
who in the result, because of the course taken 
by tbe ease, is only asked a few questions. But 
there are many cases in which I think it may, with 
leflection, bo easily done. 

His lordship then dealt with the facts of the case, 
ct directed that the deft, should i)ay two-thirds 
of the whole costs of the action.-- YiV Pollard, 
POLJ.ART) PoLLAUD, [1902] W. N. 49, 144; 40 
Sol. .lo. 049. 

4647. .] — I really do not know that one 

])arty is more* to blame than the other. I must 
<livido the costs. The comptroller will get his 
costs in (‘qual moieties from each party (Far- 
WELL, .1.). — Boithne V. Swan Edga.r, Ltd., Re 
BoruNE’s Tuade Marks, [1903] 1 Ch. 211, 221 ; 
72 J.. .1. (1i. 1G8 ; 51 W. li. 213 ; 20 R. P. C. 105. 

4648. Event.”] — ^W^here on the trial of an action 
a non-suit is directed which is set aside a new 
trial granted on the second trial pltf. has a 
verdict & judgment, pltf. is entitled to the costs of 
the fii*st trial of th(' rule for a new trial as part 
of the costs which “ follow the event.” 

The verdict of the jury on the second trial is 
the “ event ” (Brett, L.,!.). — Green v. Wright 
(1877), 2 C. P. D. 354 ; 40 L. .1. Ch. 427 ; 36 
L. T. 355 ; 25 W. R. 602. 

4649. ■-.] — The event mentioned in Ord. LV. 

[old rules] is the result of all the proceedings 


incidental to the litigation, & the costs which 
follow the event include the costs of all the stages 
of that litigation. — Field v. Great Northern 
Ry. Co. (1878), 3 Ex. D. 261 ; 47 L. J. Q. B. 662 ; 
39 L. T. 80 ; 26 W. R. 817. 

4650. .] — “ Event ” must be “ the event 

of the trial ” — it means the finding & the judg- 
ment (Brett, L.J.). — Collins v. Welch (1879), 
5 C. P. D. 27. 

4651 , .] — Tiie event which the costs are in 

general to follow is not, it will be observed, the 
verdict of the jury, but the event of the litigation 
(per CuR.). — Forster v. Farquhar, [1893] 1 
Q. B. 564, C. A. 

-.] — ScCf also. Nos. 4620-4631, a7ite. 


Sect. 22.- RECOVERY OF COSTS. 

Execution.] — See Part; XLVIl., Sects. 16 & 18, 
a7ite. 

Sequestration.] — See Part XLVIII., Sect. 5, sub- 

Action.] — See Part XLVIl., Sect. 23, ante. 

Receiver. I — See Execution, Yol. XXI., pp. 667, 
670, Nos. 2469, 2494, 2495. 

Charging orders under Solicitors Act, I860.] — 
See Solicitors, Vol. XlJl., pp. 290-304, Nos. 
3250 et seq. 

4652. Taxation — Whether condition precedent 
to recovery.] — The quarter sessions, on appeal, 
quashed an order made against the deft, by the 
})etty sessions subject to a case for the considera- 
tion of the Queen’s Bench Division, & further 
ordered that the costs of the appeal then before it 
should abide the event of the decision of that 
court. 

The case, which was stated & signed by the 
chairman of the quarter sessions, after stating the 
question submitted to the Queen’s Bench Division, 
contained {inter alia) the following clause : “ The 
court are ... in all respects to exercise the 
power of the sessions to confirm, amend, alter, 
vary, modify, or reverse their decision in such 
manner & to such extent as to such court shall 
seem expedient proper ; costs to follow the 
event.” At the hearing of the case the Queen’s 
Bench Division quashed the order of the quarter 
sessions, but tlie judgment was silent as to costs. 
In an action brought to recover the costs incurred 
in the argument of the case, & also the costs of 
certain applications, made to the quarter sessions 
from time to time until the judgment of the 
Queen’s Bench Division in th(» pltf.’s favour was 
obtained: — Held: (1) the words “costs to 
follow the event ” referred, & were intended to 
refer, to costs such as were claimed by the pltf. 
in the action ; (2) these words, although contained 
in a case stated & signed only by the chairman of 
' e quarter sessions, amounted to an agreement 
which was binding on the parties to the case, &- 
that the deft, was therefore liable to pay the costs 
so incurred ; (3) taxation of the costs so incurred 
was not a condition precedent to the pltf.’s right 

bring an action to recover them. — Lear v. 
Botting (1880), 44 L. T. 58 ; 46 J. P. 240. 

4653. Costs of arbitration.] — The right 

5 costs is entirely independent of the taxation 
of them, & an action could be maintained for the 
costs though the amount of such costs had not 
been previously settled or ascertained by taxation ; 
& consequently an order for the taxation made by 
the judge on giving his judgment for the pltf. 
is a valid order. — M etropolitan District Ry. 
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Co. V. Sharpe (1880), 5 App. Cas. 425 ; 50 L. .T. 
Q. B. 14 ; 43 L. T. J30 ; 44 .T. P. 710 ; 28 W. R. 
617, H. L. 

4654. Dismissal ot action for non-payment.] 

The defts. succeeded on a demurrer to the pltfs.’ 
statement of claim, & pltf. was ordered to pay th(‘ 
costs of the demurrer, liberty beinj? given to him 
to amend. He amended accordingly, & the action 
was set down for trial. The pltf. failed to pay the 
taxed costs, & the defts. obtained an order to stay 
proceedings until papiient tliereof. Five month's 
after the date of this order, the costs being still 
unpaid, the court, on motion, ordered the action 
to be dismissed unless the costs in question were 
paid within a month from the date of the notice 
of motion. — White v. Bromtge (1878), 26 W. R. 
312. 

Stay of proceedings pending payment.]— 

Sect. 23, post 


Sect. 23.— STAY OF PROCEEDINGS. 


See, qenerally, Parl> XCTTT., post. 

4655. Second action on same subject-matter — 
Costs of first action unpaid.] — A. died inlestat(s & 
letters of administration of his estate were gi*ant<*d 
to B. as his half-brother U on(‘ of the next-of-kin. 
C. commenced against B. an action in the tiiancery 
Division for the administration of th(‘ estate of A., 
alleging that he was the maternal uncle Sc soh* 
noxt-of-kin of the intestate, & that B. ^ajis i]l(‘gi- 
timate. The action was dismissed for want of 
prosecution, Sc C. afterwards commenced a fr(‘sli 
action against B. in tins division for tlie revoca- 
tion of tlie grant of h‘tters of administration. Th<‘ 
court refused to order a stay of proceedings until 
after the payment by (h of B.’s cf>sts in the 
administration action.— Dankin ■?;. Turner (1878), 
48 Ti. .T. P. 38 ; 27 W. R. 232 ; now. Hantcjn 
c. Turner, Re Ivory’s Mstate, 39 D. T. 611. 

4656. .] — A bill for an account of tlie 

personal estat(‘ of AV. J., an intestate, was tiled by 
the legal personal r(‘prescntativ(‘ of K. B. against 
the i)ersonal representatives of tl)(‘ deceased 
administrators of W. ,T., alleging that the adminis- 
trators of W. J. had got in the greater })art of the 
estate, & tlmt F. B. was the sole next-of-kin. The 
suit was revived in 1877 by JVI., a subsecpient 
personal representative of E. B., against X. & Y., 
as representatives of one of the administrators. 
& Z., as representative of the others, Sc was 
ultimately dismissed in 1880 with costs as against 
all three defts. on the ground tliat the title of 
E. B. as next-of-kin was not proved. After this 
M. took out administration de bonis non to W. J.. 


Sc brought his action as such administrator 
against Z. for an account of the personal estate 
of W. J. received by the administrators whom Z. 
represented : — Held : although M. formerly sued 
as personal representative of E. B., now sued as 
personal representative of W. J., the action was in 
substance a second proceeding for the same 
matter under the same alleged title, Sc proceedings 
must be stayed until the costa of tlic old suit had 
been paid. — M artin v. Beauchamp (Earl) (1883), 
26 Ch. D. 12 ; 53 L. J. Ch. 1150 ; 49 1j. T. 334 ; 32 
W. R. 17, C. A. 


4657, ,] — An action was brought by 

a maomed woman by her next friend, & an order 
was made that the next friend should give security 
lor costs on the ground of poverty. That order 
not having been complied with the action was dis- 
missed with costs. Afterwards the pltf. by a 


different next friend brought another action for 
the same purpose ; — Held : the second action ought 
to be stayed till the costs of the first action were 
paid . — Re Payne, Randle v. Payne (1883), 23 
Ch. D. 288 ; 52 L. .1. Ch. 644 ; 48 L. T. 194 ; 31 
W. R. 509, C. A. 

4658. .] — The next-of-kin of a 

testator instituted a suit for administration with a 
will annexed bearing date 1868, of whicli the sole 
executor & universal legatee was the testator’s 
wife, wlio predeceased him. In opposition parties 
claiming to be legatees set up the contents of a 
later will alleged to have been executed in 1877 
or 1878, but which could not bo found. The Court 
of App('a], reversing the judgment of tlie Probate 
Division, decided that there was not sutlicient 
evidence of the contents of the second will. Sc 
their decision was ahirmed in the House oi Lords. 
A fresh suit for probate of the second will was then 
commenced by the cxecuhir of the testator & 
residuary legatee of the will of 1877-1878, who had 
been the confidential solicitor of the deceavSed, & 
who had acted as solicitor for the legatees all 
through the litigation. Tliis suit was founded 
upon fresh evidence of the contents Sc execution of 
the second will : — Held : althougli the pltf. had 
b(‘en privy to tlie jirior action an application to 
stay the proceedings generally could not be granted, 
but tiie proceedings ought to be stayed until the 
costs of the pltfs. in the prior action had been paid. 
- Peters v. Tilly (1886), 11 P. D. 146; 55 
L. J. P. 75 ; 35 W. R. 183. 

4659. .] — ^Wliere a summons had been 

taken out by an administratrix which was sub- 
stantially tl'o same as one of the applications by 
the deceased vendor, such application having been 
dismissed witli costs : — Held : the proceedings 
should bo stayed until the costs due to the pur- 
chasers should have been paid. — Hendre v. 
(lERNER (1888), 32 Sol. .!(). 322. 

4660. .]— AVhere a pltf. having failed 

in one action brings a second action for the same 
cause of action tlie S(»cond action must be stayed 
until the costs in the first have been paid. — 
M‘(’abe V. Bank of Ireland (1889), 14 App. Cas. 
413 ; 59 L. J. P. (\ 18 ; 61 L. T. 416 ; 38 W. R. 
257, H. 1.. 

4661. .] -An application to stay pro- 

ceedings on the gi’ound that th(‘ costs of a former 
suit were unpaid cannot succo(‘d, unless the cause 
of action in the former suit was the same as in tin* 
case in which the application is being made 
(Barnes, ,].).— Abdy v. Abdy (1896), 12 T. L. R. 
524. 

4662. New trial for inadequacy of damages 

— Damages & costs obtained not repaid.) — Where 
a pltf. has recovered damages in an action, <fe then, 
on appeal, obtains an order for a new trial on the 
ground that the damages awarded were inadequate, 
he must repay to the deft, any sum paid to him for 
damages Ac costs before proceeding to the new 
trial, ^ if he refuses to do so, the court will order 
a stay of proceedings in tlie action until repay- 
ment is made. — Ritterbandt v. Auto-Van 
Maintenance Co., Ltd. (1916), 60 Sol. Jo. 654, 
C. A. 

4663* Interlocutory costs.] — The pltf. obtained a 
verdict in an action, & the Queen’s Bench Division 
having refused to grant a rule nisi for a new trial, the 
deft, obtained a rule absolute in the Court of Appeal. 
By the rule the pltf. was ordered to pay the costs 
of the applications, which he failed to do : — Held : 
deft, was not entitled to an order to stey the pro- 
ceedings imtil the costs were paid. — ^Morton v. 
Palmer (1882), 9 Q. B. D. 89 ; 61 L. J. Q. B. 307 ; 
46 L. T. 285 ; 46 J. P. 368 ; 30 W. R. 951. 
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Sort. 23. — Slay of proceedings. Sect. 24:.] 


Practice. 


4664. .1 — Where a party prosecuting pro- 

ceedings is in contempt for not paying coste, the 
proceedings will be stayed. — Re Youngs, Doggett 
r . I^EVP'TT (1885), 31 Ch. D. 230. 

4665. .] — Where a pllf. is in contempt 

through breach of an order for payment of the 
costs of an application in the action, the court will, 
at the instance of deft., upon the action being 
called on for trial, stay all further proceedings until 
the pltf. has cleared his contempt. An applica- 
tion for pa^Tnent prior to the case being called on 
is not necessary. — Re Nkal, Weston v, Neal 
(188(1), 31 Ch. i). 437; 54 L. T. (18; 34 W. K. 
310. 

4666. .] — Altliough mere non-payment of 

the costs of an interlocutory motion, which a pltf. 
has been ordered to pay, is not per ee sufficient 
grinind for ordering further proceedings in his 
action to be stayed, in cases where the party is 
acting vexatiously in withliolding payment of 
costs, there is jurisdiction, upon application by 
summons, to stay proceedings until he has com- 
plied with the order for payment. — Re Wickham, 
Maeony V, Tayeor (1887), 35 Ch, D. 272 ; 6(5 
L. .1. Ch. 748 ; 67 L. T. 468 ; 35 W. K. 525, C, A. 

4667. .] — Although mere non-payment of 

the costs of an interlocutory application which 
the pltf. lias been ordered to pay, & liis inability 
to pay, fiHnish no sufficient ground for ordering 
proceedings in the action to be stayed until pay- 
ment, the court has jurisdiction to order such stay 
if the action is vexatious, or has been vexatiously 
conducted bv him.— Graham v. Sutton, Carden 
A Co., [1897] 2 Ch. 367; 66 L. ,1. Ch. 666; 77 
L. T. 35 ; 41 Sol, .To. 002, C. A. 

Matrimonial causes.] — See Husband & Wife, 
^^»l. XXVII., pp. 442, 443, Nos. 4545-4557. 

4668. Stay pending appeal — Costs of applica- 
tion.] — Proceedings on an order to pay money A 
costs stayed pending an appeal, on payment of the 
money by the deft, to the pltf., the pltf. giving 
.sf'curity for repayment, or if the jdtf. preferred it , 
on payment into court, the costs to be paid to 
pltfs.’ solicitor on his undertaking to repay them 
if directed. Tlie ajiplicant, in such a case, must 
pay the costs of the application. — Merry v, 
Nickalls (1873), 8 Ch. App. 205 ; 42 L. J. Ch. 
479; 28H. T. 296; 21 W. K. 305, L. C. A L. J.T. 

4669. .] — An appeal was brought by a 

deft, from a decree which, inter alia ^ ordered him 
lo pay costs. On motion to stay proceedings 
pending the apjieal, order made on payment into 
court by the deft, of the costs below A on payment 
of t])c* costs of the application to stay. 

A motion before the Court of Appeal under 
Rules of Courts, 1875, Ord. LVllL, r. 17, is not an 
appeal, but an original motion. 

The rule in Merry v. Nlckalls , No. 4068, ante , is 
still in force. — Cooper v. Cooper (1876), 2 Ch. D. 
492 ; 45 L. .1. Ch. 667 ; 24 W. R. 628 ; 3 Char. 
Pr. Cas. 466, C. A. 

4670. Taxation of costs.] — A petition by 

a wife for restitution of conjugal rights A a counter- 
claim by her husband for judicial separation were 
both dismissed with costs by the Court of Appeal, 
the costs of the one to be set off against the costs 
of the other in the court below, A no costs of the 
appeal being allowed. The husband having subse- 
quently presented an appeal to the House of Lords, 
the Coiut of Appeal ordered that the taxation of 
the costs should be suspended until after his appeal 
was determined, on his undertaking to duly pro- 
sc'cute it. — Russell v, Russeix (No. 2) (1896), 
73 L. T. 669, C. A. 


Sect. 24.— APPEAL AS TO COSTS ONLY. 

See Supreme Court of Judicature (Consolida- 
tion) Act, 1926 (c. 49), s. 31 (1), (h). 

Matrimonial causes.] — See Husband A Wife, 
Vol. XXVII., pp. 472, 486, 489, Nos. 4961, 5164, 
5214-6219. 

Lunacy proceedings.] — See Lunatics, Vol. 
XXXIII., p. 238, No. 1644. 

Interpleader.] — See Inter pi.eader, Vol. XXIX., 
p. 496, Nos. 471-472. 

4671. Master or district registrar — Orders by.] 

— The enactment in sect. 49 of the Judicature 
Act, 1873 {see^ 7iou\ .Tudicature Act, 1925, 
8. 31 (1 ) (h)), that no order by the High Court or any 
judge thereof as to costs only which by law are 
left to the discretion of the court shall be subject 
to any appeal, does not apply to the order of a 
master or district registrar, A therefore a judge 
of such court has power to vary as to cost s an order 
of a district registrar dismissing the action without 
costs. — Foster v. Edwards (1879), 48 Tj. .7. Q. H. 
767. 

4672. Official referee — Orders by.] — Where the 
whole of an action is referred by order of court 
to an official referee, without any dnection as to 
costs in the order, his decision as to costs can- 
not be appealed against except by his leave. — 
Minister A (Jo. v. Apperley, [1902 1 1 K. B. 643 ; 
71 L. J. K. B. 452 ; 86 ].. T. 625 ; 50 W. R. 610, 
D. C. 

House of Lords — Appeal to.] — See Parliament, 
Vol. XXXVI., p. 261, Nos. 36-41. 

4673. Leave to appeal — Time for application — 
Action dismissed.] — A deft, to an action which has 
been dismissed without costs, if fu* wislies to obtain 
leave from the court to appeal on the question of 
costs, should apply at tl^e time when the action 
is so dismissed ; A such leave will not be given on 
an application by the deft, for that purpose after 
pltf. has given notice of, A set down, an appeal 
from the dismissal of liis action. — May v. Thomp- 
son, [1882] W. N. 53. 

4074 , From exercise of discretion— Effect 

of grant.] — Where an appeal from an order as to 
costs which are left by law to the discretion of the 
judge is brought by leave of tla^ judge under 
sect. 49 of the Judicature Act, 1873, the Court of 
Appeal will still have regard to the discretion of the 
judge, A will not overrule lus order unless there 
has been a disregard of principle or mis- 
appreliension of facts.- Re Gilbert, Gilbert v. 
Hudlestone (1885), 28 Ch. D. 649 ; 54 L, J. Ch. 
751 ; 33 W. R. 832 ; 52 L. T. 8, C. A. 

4676. .] — Where costs arc in the 

discretion of the judge, tlie Court of Appeal will 
assume that he has exercised his discretion as to 
them A will not entertain an appeal, unless it is 
satisfled that he has not exercised his discretion 
but has applied some rule which he considered 
as excluding it. An appeal fiom an order for 
payment of “ costs, charges A expenses will not 
lie as to “ costs ” only, if the order is right as to 
“ charges A expenses.** 

Though the costs may be in the discretion of the 
court, yet, if it appears that tliis discretion was not 
exercised, but the judge applied a rule instead of A 
excluding his discretion, it is still appealable with- 
out leave (Lindley, M.R.). — Bew v, Bew, [1899] 
2 Ch. 407, 471 ; 68 L. J. Ch. 667 ; 81 L. T. 284 ; 
48 W. R. 124, C. A. 

4676. .] — Where costs are in the dis- 

cretion of the judge, the Court of Appeal will 
assume that he has exercised his discretion unless 
it is satisfied that he has not in fact exercised his 
discretion, but has applied some rule which ex- 
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eluded the exercise of his discretion. — Rotch v. 
CiiosBiE (1909), 64 Sol. Jo. 30, C. A. 

4677. .] — Where the judge held that 

the substitution of the defts.* soaps for the pltfs.* 
in so far as there had been any, was inadvertent Sl 
accidental ; that, in view of the undeiiaking 
offered by the defts., there was no reasonable fear 
of a repetition of the offence & no injunction should 
be granted ; & that as the defts. had been unfairly 
treated in the matter of the “ trap ’* orders, there 
should be no order as to costs : — Hfld : the judge 
had assigned reasons for his decision wliich were 
perfectly germane &; wore not based on any false 
principle, & therefore the (^ourt of Appeal would 
not interfere with the exercise of his discretion as 
to the costs. 

The appeal is plaiidy merely an appeal for costs, 
in order to consider the position of such an 
appeal, it is of coiu'se necessary to look at Ord. 
JjXY. This is not a case in which the pltfs. have 
any right to costs as in the case of a trustee or of 
a mortgagee. It is not a case of an action tried 
before a jury, in which case the successful litigant 
t'annot be de])rived of his costs unless there is good 
cause. It is a case in which admittedly the costs 
wer(^ in the discretion of the judge, & there can be 
no a]i])eal without leave. But here leave has been 
given. 

What is the duty of the Court of Appeal in a case 
where the costs are in the discretion of the judge 
of the court below, but where leave to appeal has 
been given ? 1 do not know that it is open to us 

to take any other view than that which was taken 
by this court in Boich v. Crosbic^ No. d07b, aniCf 
following, as it does, the earlier decision of this 
ct)urt ill liciv V. Bcv\ No. 4(175, anie ((’OZKNS- 
LIardv, M.R.).— Lever Bhotherk, Ltd. v, 
MasDUO’ l^](^UJ1'AliLlO JhONEEfl HOCIETY, LTD., 
Benjamin Brooke A Co., Lti>. v. Same (1912), 
urn L. T. 472, 473 ; 2S T. L. U. 294 ; 29 R. P. C. 
22.5, C. A. 

Trusts -Administration of.j — See 4'ritsts, \h)I. 
XLlir., pp. 835, 83(i, Nos. 2804-2817. 

4678. Costs in discretion of court.) — Rc Cin- 

rp:rt, CiLRERT V. lit DJiESTONp], No. 4074, anie, 

4679. .J — Beav V, Bew, No. 4075, ante. 

4680. .] — Rotcu V . Chosbie, No. 4070, 

ante. 

4681. — — .] — Lever Brothers, Ltd. v. 
Masbro’ Equitable Pioneer Society, Ltd., 
Benjamin Brooke & Co., Ltd. v. Same, No. 4077, 
a) lie. 

4682. Plaintiff having no cause of action — 
Defendant ordered to pay whole costs.] — In an 

action for alleged infringement of copyright the 
judges held that deft, had infringed })ltf.’s copy- 
right, A made an order containing no declaration 
of right, but simply ordering deft, lo pay the whole 
costs of the action. Deft, appealed, contending 
that pltf. had no title, & that the action ought to 
have been dismissed ; — Held : it is not within the 
discietion of the court to make a deft, pay the whole 
costs of an action if pltf. has no right to sue, A 
there was therefore implied in the order a declara- 
tion that pltf. had a good cause of action, & an 
appeal would lie. — Dicks v. Yates (1881), 18 Ch. D. 
76 ; 60 L. J. Ch. 809 ; 44 L. T. 660, C. A. 

4683. Costs awarded as punishment,] — An 
order declaring that the deft, had committed a 
breach of an injunction, but giving no directions, 
except that the deft, should pay the costs of the 
application to commit, may be appealed from, & 
is not vidthin the rule against appeals for costs. — 
Witt v. Corcoran (1876), 2 Ch. D. 69 ; 45 L. J . Ch. 
603 ; 34 L. T. 660 ; 24 W. R. 501 ; 2 Char. Pr. 
Cas. 115, C. A. 


4684 . .] — ^A solicitor having been adjudged 

by a judge at chambers to have taken out a 
summons without sufficient authority was person- 
ally ordered to pay the costs of that summons : — 
Held (reversing the judgment of the Queen’s 
Bench Division) : that such an order is more than 
an order “as to costs only which by law are left 
to the discretion of the court,” & tlierefore that 
an appeal from such an order, without leave first 
obtained, is not forbidden by sect. 49 of the 
Judicature Act, 1873. 

The respondents argue that the order of the 
judge at chambei’s was an order as to costs within 
the meaning of those provisions, A within the 
discretion of the judge ; but we are of opinion that 
it cannot be said to be within the discretion of the; 
judge at chambers to punish the solicitor who is the 
appellant in this case, unless in fact the solicitor 
was guilty of niiscoudiict in the case. We think 
that it is necessary that there should be a decision 
that there has been such misconduct before the 
jurisdiction claimed can arise, A we think that on 
such a question A from such a decision there is a 
right of appeal, A that the solicitor is entitled to 
show, if he can, on appeal, that tin* circumstances 
of the case do not bring it within the conditions 
which must (*xist to give the judge at chambers 
that discix^ion from the i‘xei‘cise of which there is 
no appeal (Bowen, L..T.). ~Re Bradford, 
Tiiursby a Parish (1883), 15 Q. B. D. 635; 50 
L. T. 170; .st/6 Re Milton A Bradford, 

53 L. J. Q. B. 65 ; 32 W. B. 238, C. A. 

4685. .] — Wliere the jurisdiction of a 

judge to inflict costs on a party arises from ids 
being guilty of breach of an injunction or other 
misconduct, an a))peal lies as to costs, although 
the judge makes no order (‘vct‘pt that the party 
shall pay costs. 

Wliere the judge’s jurisdiction ovcj* costs depends 
upon the existence of some breach of an injunction 
or misconduct, it s(*ems to me that an appeal lies 
against his finding thaf- there has been a breach of 
th(* injunction or misconduct, even although lu* 
only inflicts costs. Such a case is not, I think, 
witldn Ord. LXV., r. 1. It really is an appeal 
against the finding by means of which the judge 
clothes liirnself with the jurisdiction to inllict 
costs. I think tJiat i.s r(*ally what has b(‘en laid 
down in several cases recently by the Court of 
Appeal, A amongst others in the case of In rc 
Milton, No. 4684, ante (Bowen, L.J.). — Stevens 
V . Metropolitan District Ky. Co. (1885), 29 
Ch. D. 60, 73 ; 52 L. T. 832, C. A. 

4686. .]— The principle laid down that an 

official liquidator ordered to pay costs personally 
may appeal against such an order extends to th(' 
case of an official receiver ordered to pay costs 
personally by a county court judge, A enables him 
to appeal against such an order to the Divisional 
Court. 

To visit an official receiver with an order to pay 
costs personally seems to me tantamount to a 
declaration that he has been guilty of misconduct ; 
A if such a declaration is made without any 
evidence to support it, I think that an appeal wiU 
lie. Here we think that there was no evidence 
which would entitle the county court judge to 
say that the official receiver had been guilty of 
misconduct. I think, therefore, that there was 
no ground for ordering the official receiver person- 
ally to pay costs, A so far as the order of the 
county court judge does so this appeal must 
succeed (WRIGHT, J.). — Re Raynes Park Golf 
Club, Ltd., Ex p. Official Receiver, [1899] 1 
(^. B. 961, 963 ; 68 L. J. Q. B. 629 ; 80 L. T. 388 ; 
47 W. K. 496 ; 43 Sol. Jo. 383 ; 0 Mans. 316, D. C. 
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Sect. 25.— CAUSE REMOVED FROM INFERIOR 
COURT. 

R. S. C., Ord. LXV., r. 3. If a canbc be removed from an 
inferior Court, liaving jurisdiction in the cause, the costs in tlie 
Court below shall be costs in the cause and shall bo dealt with 
under r. 1 oi this order. 

Sect. 0, 


Sect. 26.— COSTS OUT OF ESTATE. 

R. S. C., Ord. LXV., r. 14 a. The costs occasioned by any 
unsuccessful claim or unsuccessful resistance to any claim to 
any property shall not be paid out of the estate unless the Judge 
shall otherwise direct. 

r. 14 d. In any probate action in which 

it is ordered that any costs shall be paid out of the estate the 
judge making such order may direct out of that portion or 
portions of the estate such costs shall be paid, and such costs 
shall be paid accordingly. 

4687. Agreement for payment out of estate.] — 

Is there any special prohibition aj^ainst a successful 
claimant to a fund or estate agreeing to pay out 
of the fund t)r estate, if & when recovered by him, 
the costs of the tmsuccessful claimant ? It is said 
that Ord. LXV., r. 14a, makes such an agreement 
mvalid. . . . J3ut that is merely a rule of practice, 
indicating what order shall, under ordinary circum- 
stances, be made in proceedings before the court; 
It does not in any way affect the conduct of the 
parties after the order of the court has been made, 
[n other words, it is quite consistent with the 
judge’s order directing the costs to be paid by the 
parties that one party shall agree to pay the otlier 
paiiy his costs, & pay them out of what fund he 
pleases (Lawkance, J.). — Prince v. Haworth, 
[1905] 2 K. B. 768 ; 75 T.. J, K. B. 92 ; 92 I.. T. 
773 ; 54 \V. It. 249. 

See, also, Executors, Vol. XXTV., i)p. 845, 
Nos. 8786 et scq. 


Sect. 27.— COSTS AS REGARDS PARTICULAR 
SHARES. 

R. S. C., Ord. LXV., r, 14b. The costs ot iuquiricB to ascertciin 
the person entitled to any legacy, money, or share, or otherwise 
incurred in relation thereto, shall be paid out of such legacy, 
money, or share, unless the Judge shall otherwise direct. 

r. 14c. Where some of the persons 

entitled to a distributive share of a fund are ascertained, and 
difficulty or delay has occurred or is likely to occur in ascertain- 
ing the persons entitled to the other shares, the Court or a Judge 
may order or allow immediate payment of their shares to the 
persons ascertained without reserving any part of those shares 
to answer the subsequent costs of ascertaining the persons 
entitled to the other shares ; and in all such cases such order 
may be made for ascertaining and payment ot the costs incurred 
down to and including such payment us the Court or Judge 
shall think reasonable. 

See Executors, Vol. XXIV., pp. 815, Nos. 
8786 et seq. ; Infants, Vol. XXVIII., pp. 316, Nos. 
1802 et seq. 


Sect. 28.— TAXATION OF COSTS. 

Sub-sect. 1. — Costs on Award. 

R. S. C., Ord. LXV., r. 16. Costs may be taxed on an award, 
notwithstanding the time for setting aside the award has not 
elapsed. 

Time lor setting aside award.] — See R. S. 0., 
Ord. LXIV., V. 14, p. 847, ante. 


Sub-sect. 2. — Notice of Taxino. 

' R. S. C., Ord. LXV., r. 16. One day's notice of taxing costs, 
together with a copy of the bill of costs and affidavit of Increase 
(if any), shall bo given by the solicitor of the party whose costa 
are to bo taxed to the other party or his solicitor, in all cases 
where a notice to tax is necessary. 

r. 17. Notice of taxing costs shall not 

bo necessary in any case where the defendant has not appeared 
in person, or hy his solicitor or guardian. 

4688. Affidavit of Increase.] — Upon summons 
to review the taxation of costs, the court refused 
to direct the taxing master to adopt the practice 
in the Queen’s Bench Division of requiring the 
solicitor to make an “ affidavit of increase,” since 
evidence could be obtained without such affidavit 
of .all matters necessary for the inft)rmation of the 
taxing master. But the coui’t declined to lay 
down auy rule that such affidavit of increase 
should in no case be required. — Smith v. Day 
(1881), 16 (li. D. 726 ; 50 L. J. Ch. 333 ; 44 L. T. 
217 ; 29 W. R. 42L 


Sub-sect. 3. -Distribution of Business in the 
Taxing Department. 

R. S. C., Ord. LXV., r. 18. The Lord Chancellor may by order 
from time to time direct that the taxation of costs in any par- 
ticular class of business to be specified in the order shall be 
referred to one or more Taxing Masters or Taxing Officers to be 
named or described In such order, but subject to any such 
direction the business of the Taxing Department ol the Central 
Offiee of the Supreme Court shall be regulated and distributed 
by the Taxing Masters in such manner and order as the Taxing 
Masters may deem expedient : Provided that In any case where 
there shall have been any former taxation in the same cause or 
matter or in any summons under Order LV., Rules 3 or 4, 
relating to the same estate or trust, the taxation shall go to the 
Taxing Master belorc whom such former taxation took i)lac-e. 

See note to above rule in Yearly Supreme C'Ourt 
Practice. 


Sub-sect. 4. — Taxing Masters to assist each 

OTHER. 

R. S. C., Ord. LXV., r. 19. The Taxing Maslcrs shall be 
respectively assistant to each other, and in tlie discharge ot their 
duties ; and, for the better despatcli of the business of their 
respective offices, any Taxing Master may tax or assist in the 
taxation of a bill of costs which has been referred to any other 
Taxing Master for taxation, and for ascertaining what is due in 
respect of such costs, and in such case shall certify accordingly. 

Cf. R. S. C., Ord. LIV., r. 9a, p. 702, ante. 

4689. Taxation before masters of different 
divisions — Practice as to obligations.] — This was an 
application with reference to the taxation of a 
bill of costs. The action had been commenced in 
the Chancery Division, but subsequently trans- 
ferred to the Queen’s Bench Division. The 
taxing master in the Queen’s Bench Division had 
referred the taxation of the costs incurred prior 
to the transfer to a master in the Chancery 
Division. The question had arisen as to how 
objections to the taxation of the costs of the 
Chancery proceedings were to be carried on — 
whether before the taxing officer in the Queen’s 
Bench or in the Chancery Division. 

There is no doubt whatever as to the power 
of a master to refer part of the costs of an action 
for taxation to another master, as has been done 
in this case. That is provided for by Ord. LXV., 
r. 19. Master Brewer has very properly referred 
that part of the bill which relates to Chancery 

S roceedings to Master Wainwright for taxation. 

laster Wainwright has commenced his taxation 
of that part of the biU. He must conclude his 
taxation, & then report the result to Master 
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Brewer. Any objections to any part of the taxa- 
tion will then be carried in before Master Brewer, 
who can refer any objections to that part of the 
bill taxed by Master Wainwright to him that he 
may state the grounds of his decision. Master 
Brewer will then give the allocatur as to the whole 
bill (Field, J.). — Ross v. Ashwin, [18S4J W. N. 
86 . 


Sub-sect. 5. — ^Abolition of Warrants. 

R. S. C., Ord. LXV., r. 19A. The following warrants in the 
office of the Taxing Mafiters of the Chancery l)ivi»ion shall be 
abolished : — Warrant oji leaving, warrant to bring in, and 
warrant to tax. 


SuB-sE(T. 6. -Order directino Taxation. 

A. Date of Entry of Order. 

R. S. C., Ord. LXV., r. 19 b. The proper officer, by whom anv 
order directing a taxation of costs shall be drawn up, shall 
certify upon the order the date on wliich it was signed, entered, 
or otherwise perfected. 


B. Carrying in Order to Tax. 

R. S. C., Ord. LXV., r. 19c. The solicitor having tlie carriage 
of the order shall leave at tlie office of the proper taxing officer 
within seven days (or such further tlnu' as the taxing officer 
may allow for reasons to be certified by him), after the order 
was signed, entered, or otherwise perfected, a copy of it, and 
(annexed to such copy) a statement containing the naine.s and 
. 1(1 dresses of the parties appearing in person, and of the solicitors 
of the parties not appearing in person, and lu ease of default no 
(‘osts of drawing and copying the bill, nor of attending the 
taxation, shall be allowed to the solicitor so failing. 


SuB-.sE(T. 7 .— Notice to leave Bills. 

R. S. C., Ord. l^V., r. 19 d. On the copy of the order being 
eft with the taxing officer, ho shall forthwith send by post to 
the parli(is appearing in person, and to the solicitors of the 
parties not appearing in person, a notice fixing a date before 
which tlje bills, the taxation wliereof is directed by the order, 
shall (with all necessary papers and vouchers) be left f(»r taxation, 
and a subsequent date on which the taxation shall be proceeded 
with. 

4690. “Forthwith.”] — When an aci is required 
by a statute or a rule of court to be done “ forth- 
with,” the word ” forthwith ” must be construc'd 
with regard to the object of the provision & the 
circumstances of the cas(\ — Be Southam, Ex p. 
Lamb (1881), 19 Ch. T). 1(59 ; 51 L. J. Ch. 207 ; 45 
L. T. 639 ; 30 W. R. 120, C. A. 


SUB-BECT. 8.— AdJOURNIVIENT OF TAXATION. 

R. S. C., Ord. LXV., r, 19 e. The taxation shall if possible be 
continued without Interruption till completed, but if adjourned 
for any reason notice of the adjournment shall be sent by th«‘ 
Taxing Master by post to any solicitor not present at the time 
of the adjournment whose attendance he may desire at the next 
appointment. 


8UB-SECT. 9. — Bill of Cobts. 


A. Form of. 


R. S. C., Ord. LXV., r. 19H. In every bill of costs the pro- 
fessionu charges shall be entered in a separate column from 
the disbursements, and every column sliali be cast before the 
Dill is left for taxation. 


See SouerroBs, Vol. XLII., pp. 149, Nos. 1479 
et aeq. 


As to preparation of bills, sec Yearly Supremo 
Court Practice, Appendix N. 


B. Failure io leave Bill and delaying Taxation. 

R. S. C., Ord. LXV., r. 19a. Any solicitor who shall fall to 
leave* Ills bill of coats (with the lu^cessary papers and vouchers) 
within the time or extended tin)e fixed by the Taxing Master 
for that purpose, or who shall in any way delay or impede the 
taxation shall, unless the Taxing Master otherwise directs, 
forlelt the fees to which he would otherwise be entitled for 
d^a^ylng his bill of costs and for attending the taxation, and the 
Taxing Master may also, if he shall think fit, exercise all or any 
of the powTfs vested in him by Regulations (2b) and (66) of 
1 this Order. 


Hub-skot, 10. — Transmission of Documents by 
AND TO Master. 

R. S. C., Ord. LXV., r. 20. Wlicrc, upon the taxation of any 
bill of costs in the (’liancery Division, it appears to tlie Taxing 
Master that for the purpose of duly taxing the same it is necessary 
to inspect any books, i)apeis, or docunu'iits, relating to the cause 
or matti'r In the chambers of any Judge, the Taxing Master 
shall be at liberty to recpiest the Master of such Judge to cause 
the same to be transmitted to the office of the Taxing Master, 
and also to request such Mast(‘r to certlty any proei'edings in 
the said chambers which may be corn prised in the bill of costs 
under taxation, and In sueli eases the Master, when and so soon, 
and at and for snob times, as the duo transaction of the business 
at tlie said chambers will permit, shall direct such books, papers, 
and documents, to be transmittc'd to the office of the Taxing 
Master for his use during the taxation, and shall certify the 
proceedings which have taken place in tlu* said chambers accord- 
ing to the requi'*8t of the Taxing Mastc’r ; and after the costs in 
respect of which such request of tlie Taxing Master was made 
shall have been certified, the Taxing Master shall cause the 
same books, papers, and (Joriiments, which have been so traiis- 
mitted to his ofiiee, if then remaining there, to be returned to 
tlie chambers of the Judge. 

— r. 21. When any hook, paper, or doeu- 

meut shall be transmitted from the ehambers of a Judge to the 
ofiiee of a Taxing Master, a memorandum of such transmission 
shall be made and signed by the Taxing Master or the clerk of 
the Taxing Mast(‘r, at whose request such book, paper, or docu- 
ment, may be transmitted, and shall be delivered to the Master 
of such Judge ; and when any such book, paper, or document, 
shall be returned from the office of the Taxing Master to the 
Judge’s rhambi'i’s, a memorandum of such return shall be made 
and signed by nuch Master or by one of his clerks, and shall bo 
delivered to tlu' Taxing Masfei. 


Sufi-sEC'r. 11 . — Draft’s sp:ttled by 

OuNVEYANCING (^ll)N.SPR,. 

R. S. C., Ord. LXV., r. 22. When', in juirsuanee of any 
direction by the (’ourt or a Judge in ehainbers, drafts are 
settled by any of the conveyancing counsol of the Court, the 
expense of procuring such drafls to be previously or subse- 
quently settled by other counsel, on belialf ol the same parties 
on whose behalf such drafts are seUied by the conveyancing 
counsel of the Court, shall not be cllow'cd on taxation as between 
party and party, or as between solicitor and client, unless tlio 
Court or a Judge shall otherwise direct. 

Conveyancing counsel of the court .] — Sec K. S. O., 
Ord. LI., rr. 7-13. 


Sub-sect. 12. ~-Proi‘ortion ojt Sum in lieu of 
Taxed Costs. 

R. S. C., Ord. LXV., r. 23. In any ease where the Court or a 
Judge shall think fit to award costs to any party, the Court or 
Judge may by the order direct taxation of the costs of such 
party and payment of a proportion thereof or direct payment 
of a sum in lieu of taxed costs and direct by and to whom such 
proportion or sura shall be paid. 

4691. Judgment in default of appearance.] — 

I do not think Ord. LXV., r. 23, applies to the 
case. The judgment here was rightly signed 
under Ord. XIII., r. 3. The “ costs ” there 
referred to clearly mean costs which are allowed 
on taxation. But in the particular case where 
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Sect. 28. — 'Taxation of costs : Sub-sects, 12, 13, 14 
3 5. J., B. C.] 

(left, did not appear to a specially endorsed writ 
the i^ractice masters, in order to save the expense 
of a taxation, have issued a list of costs which 
would be allowed upon these default judgments. 
A list of the amounts so allowed was hung up in 
the ofliee, & the solicitors^ clerk, wlio came to 
liave the judgment entered up, took the wrong 
ligure, a not very improbable mistake. This 
seems to me to be an error arising from an acci- 
dental slip within Ord. XXVIII., r. 11 (Far- 
well, L..7.). — AitMiTAGP] V. Parsons, [1908] 2 K. B. 
410 ; 77 L. .7. K. B. 850 ; 99 lu T. 329 ; 21 T. B. B. 
035, (i37 ; 52 Sol. Jo. 515, C. A. 

4692. Workmen’s Compensation Act — Costs of 
arbitration under.] — Having regard to the words 
“ sliall be taxed ” in sect. 7 of the 2nd sch(‘dulc 
to the Workmen’s (Compensation Act, 1900, the 
county court judge has no juiisdiction to order 
payment of a lump sum as the costs of an arbitra- 
tion under that Act ; k tlic words of sect. 4 of the 
same schedule “ wliere ” tlio county court judge 
“ makers any order under this Act,” render such an 
order tlie subject of appeal to tlie Court of Appeal. 

It is a common pmctice in the High PouiJ for 
a judge to TYiake an order for a gross sum for costs. 
But that is dune under r. 23 of Ord. liXV. It is 
thereby provided that: “ In any case where the • 
court or a judge shall think fit to award costs to 
any party, the court or judge may t>y the order 
direct taxation of the costs of such pai'ty k pay- 
ment of a proi)orti(jn tlK'reof, oi* direct payment of 
a sum in lieu of taxed costs, k dii'ect by A to wliom 
such proi)ortion or sum shall be paid.” Tiie 
Workmen’s Compensation Buies, 1907, contain no 
similai* })ro’\isiou, k the wording of the section in 
the second schedule is expressly to the contiary. 
The language ol sect. 4 of the same schedule 
“where” tlie county court judge makes any 
order under this Act ” renders this matter a sub jc'ct 
of appeal to th(‘ ( ourt of Appeal. In my view, 
tlKTcfore, this appeal must be allowed, A the case 
must be icmittc*d to the county c(mrt judge with 
a direction to him io make a j)roj)er order as to 
losts, wJiicli can then be taxed, if necessary, in 
the usual way. 'The appellant will have the costs 
of this appeal (C’ozens-Hardy, M.B.). — Beadle 
r. Nicholas (Ovvnlr.s) (1909), 101 L. T. 580, 587, 

(’. A. 

4693. Jurisdiction of county court judge.] — A 

county court judge has no power under County 
(’ourts Act, 1888 (c. 43), s. 113, to award a party 
a fixed sum for costs wiiich have not been taxed 
under s. 1 18.-— (loLDlNO v. Hmi’il, [1910] 1 K. B. 
402 ; 79 L, J. K. B. 375 ; 102 L. T. 19. 


SUR-SEfT. 13.— PllOtEEDlNOS UNDER CiLUHTAULE 

Trusts Act, 1853. 

R. S. C., Ord. LXV., r. 24. The fees payable on proceedings 
before a Judge in chambers under the Charitable Trusts Act, 
1653, 8. 28, sliall be the same as the fees payable according to 
the Rules relating to costs in respect of other proceedings com- 
mencing by summons, and shalf also in all other respects bo 
regulated by these IVulcs. 

25. Whore the Judge directs that any 

matlei lommenced by summons under the Act in the last 
preceding Rule inoutioncd shall be heard in open Court, the 
same fees shall bo payable and the same costs snail be allowed 
as would have been payable In respect of any other matter so 
heard. 

i>ee, generally, R. S. C., Ord. LV., it. 13 & 14, 
Part LXXI., ante. 


Sub-sect. 14. — Bill of Costs in Non- 

CONTENTIOUS PROCEEDINGS. 

R. S. C., Ord. LXV,, r. 26 a, Orders for delivery of bills of costs 
by solicitors and for taxation of such bills may be made by the 
Court or a Judge in any Division of the High Court, notwlth- 
btanding that such bills relate to non-contentlous proceedings. 

See Solicitors, Vol. XLII., pp. 139, 206, Nos. 
1346, 2280. 


SuH-.sECT. 15. — Special Allowanitjs and 
General Beuulations. 

A. In (teneraL 

R. S. C., Ord. LXV., r. 27. Tlie following 8peci.il allowances 
and general legulations shall apjilv to all proceedings and all 
taxations in the Supreme Court ol Judicature. 

4694. Application of rule— Costs of & incident 
to the proceedings.] — Tlie oxp(*nbes of a substitute 
to join a vessel from whicli a witness is necessarily 
taken are not allowable on taxation as a matter 
of course. 

Qaccrc : wlicther undcT Ord. jjXV., i*. 27, tJie 
expenses of sucli substitutes are under any 
circumstance.s allowable ns part of the costs of k 
incident to tlie proceedings. 

What is allowable on the taxation of costs in 
a cause within Ord. LXV., r. 27, is ” the costs of 
k incident to the proceedings ” (J^ord Merri- 
vale, P.).— The Massilia, [1920] P. 180, 183; 
95 L. J. P. 109 ; 135 Jb T. 671 ; 42 T. 1.. B. 551 ; 
17 Asp. M. J.. t\ 109. 

B, Special AHoicaocc for Pn paratlon oj IHcadiinjf^, 
etc. 

R. S. C., Ord. LXV., r. 27. (1) As to writs ol humnioiib re- 

el Hiring hperlal indorspiiu'nt, and .ab to bpecial rases, plcadlngb, 
,uid affidavits in answer to inteirogalonra, and other special 
afftddvits, and admissions under Order XXXII., Rule 4, 
the taxing olHccr may, in lieu of the allowances for instruc- 
tions and preparing or drawing, and attendances, make such 
allowance lor work, labour, and exjienacs in or about the 
preparation of such documents as in his discretion ho may think 
proper. 

(2) As to drawing any pleading or otlu'r document, tlie fees 
allowed shall include any cojiy made for the use ol the solicitor, 
agent, 01 client , or for counsel to settle. 

Writs of summons requiring special indorse- 
ment.] — See B. S. C., Ord. III., r. 6, p. 270, ante. 

Special cases.] — See B. 8. G., Ord. XXXIV., 
p. 621, ante. 

Pleadings.] — See B. S. 0., Ords. XIX.-XXl., 
Pleading, ante. 

4695. Official receiver or liquidator’s 

report — Misfeasance summons .] — Be Anglg-Aus- 
TRiAN Printing k I’ublisthng Union, No. 
4740, post. 

Answer to interrogatories.] — Sec B. 8. U., Ord. 
XXXI., IT. 8, 9, p. 511, ante. 

Attendances.] — See r. 27 (5), p. 930, post. 


R. S. C., Ord. LXV., r. 27. (3) As to instructions to sue or 

defend, or the preparation of briefs, if the taxing officer shall 
on special grounds consider the fee in either scale provided 
Inadequate, he may make such further ailowanco as he shall in 
his discretion consider reasonable. 

4696. Discretion of master — Whether court 
will interfere.] — The charges for ‘ ‘ Instructions for 
Brief,” for ” scientific witnesses cjLualifying them- 
selves to give evidence,” for ” copies of documents 
furnished to counsel,” k for ” refreshers to 
counsel,” are piu’ely in tiic discretion of the 
master. 
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Kule 8 of the “ Special Allowances ** in the 
scale oX 1876 so far qualifies the rule of 1863 as to 
allowance to witnesses, as to enable the master 
in his discretion to allow so much for the atten- 
dance of scientific witnesses at the trial as shall 
appear to him to be “ just & reasonable.” 

The same rule authorises the master to allow 
in the charge for “ Instructions for Brief ” the 
reasonable expenses of such witnesses qualifying 
themselves to give evidence. 

Now, it is the invariable practice of the court 
not to interfere where the matter complained of 
is in the master’s discretion, & he has exercised a 
discretion, unless some serious mistake has been 
made. On the other hand, where the decision of the 
master is upon a matter of principle, the court will 
always entertain a motion to review it (Lindley, 
.7.).— Turnbull v. Janson (1878), 3 C. P. D. 264, 
270 ; 47 L. ,7. Q. B. 384 ; 26 W. R. 816. 

4697. .] — An insurance on goods 

against fire was effected with three insurance 
companies. A fire occurred & a claim was made 
in respect thereof which was referred to arbitration. 
One of the companies (called the leading company) 
was entrusted with the conduct of the defence on 
7)ehalf of all the companies. At the commence- 
ment of the arbitration it was agreed between 
counsel &> solicitors on both sides that one short- 
hand writer should be employed to take a note of 
the proceedings, the expense to be shared equally 
by both parties, &> that a transcript should be 
applied day by day to the arbitrator, who said 
that it “is in most cases very desirable ; it 
shortens the case.” There was no agreement or 
order by the arbitrator that the costs of the 
shorthand notes should be costs in the cause, nor 
were the clients told that the costs might not be 
allowed on taxation as between pai*ty party. 
Tlie case lasted several days & a number of expert 
witnesses were called, an award was made in 
favour of the claimants with costs. Upon taxation 
as between party & party the claimants’ share of 
the costs of the shorthand notes was disallowed. 
lIl)on taxation as between solicitor client of the 
insurance companies’ solicitors’ l^ill of costs the 
taxing master disallowed tlie costs which the 
solicitors had paid of one-lialf of the shorthand 
notes : — Held : these costs were properly dis- 
allowed. 

In a taxation between solicitor & client, (he 
solicitors object to disallowances made by the 
master in respect of two items, & apply to review. 
4’lie judge has dismissed the summons to review. 
41je solicitors appeal. 

The first is a disallowance of 50 guineas, part 
of a sum of 200 guineas charged in the bill for 
instructions for brief. The taxing master 
answers : “I have carefully considered the allow- 
ance & consider it reasonable & sufficient.” Th(‘ 
matter is wholly one of quantum, & this answer I 
think concludes the matter unless there is some- 
thing more, for the court does not interfere in 
respect of quantum. A contention is raised, 
however, upon the next sentence in the taxing 
master’s answer. He says : “It is larger than 
that allowed by me on the party & party taxation.” 
This seems to me to be an melevant statement of 
an immaterial arithmetical fact. It is a statement 
that for certain work done by the deft.’s solicitor 
for the deft, the master has allowed a larger sum 
than as between party & party he allowed for 
similar work done by the pltf.’s solicitor for the 
pltf. This is no reason at all upon the question 
of what ou^ht to be allowed as between the deft. 
& his solicitor. Express it as a reason & the 
absurdity is obvious ; “I allowed the deft.’s 
p.p. — 30 


solicitor a certain sum because it was a larger 
sum than I had allowed the pltf.’s solicitor for 
different but similar work.” This is no reason 
at all for the amount allowed to the deft.’s solicitor. 
It is a sort of conciliatory & irrelevant statement, 
intended, I suppose, to impress upon the deft.’s 
solicitor that lie re^y has nothing to complain 
of (BuckIxEy, I^.J .). — Re Roney & Co., [1914] 2 
K. B. 529, 640 ; 83 L. J. K. B. 451 ; 110 L. T. 

411, C. A. 

4698. Preliminary searches in public records.] — 

As to the costs, the suppliants will be entitled to 
the costs in the court below & in this court, & any 
costs paid under the judgment in the court below 
will be returned. On the subject of the searches 
the book of extracts which has been so much used 
is in itself, we are informed, only a residuum of a 
much larger search. But before any search was 
undertaken by the CVown there had been an 
expensive investigation made by those instructing 
the sujipliants. The proper plan will be this, not 
to give a direction that these costs should be taxed 
item by item in the ordinary way of a taxation, 
but that the costs of the preliminary search are 
to be allowed & takem into consideration by the 
taxing master in the ite^m of “ Instructions for 
Brief.” He will aJIow such a sum as ho may 
think proper. Of course, to justify the allowance 
A to show wliat the suppliants claim to be entitled 
to, they will liav(* to bring in items before the 
taxing master. 

The question has also b<*en raised, whether, 
having regard to the material which had to be 
used here, it \vas in the circumstances reasonable, 
&, indeed, only proper, that three counsel should 
have been enqdoyed by the suppliants. We think 
it r(‘asonable that three counsel should be allowed 
in a case of this magnitude, &; therefore we allow 
three counsel (Swinfen Eady, M.R .). — Re De 
Keyser’s Boyal Hotol, Ltd., I)e Keyser’s 
Royal Hotel, I.td. r. R. (1919), 120 L. T. 396, 

412. 

4699. Consent briefs.] — 1’his was an application 
by the Jjondon County Council made for the 
purpose of effecting (economy in law costs. It 
appeared that in Aug. 1888 an order was made 
uj)on a i>etition under the Lands Clauses Con- 
solidation Act, 1845, for payment out of court of 
two sums of £1,000, which had been paid in by the 
Metropolitan Board of Works, now superseded by 
the London County Council, for compensation 
under the Thames Embankment Act, 1862. The 
oj’der was made in court, subject to the production 
to the registrar of a consent brief on behalf of a 
necessary party, who was a lunatic, but not so 
found, ic who api>eared by her guardian. The 
consent brief was presented to the registrar & the 
money was paid out of court. Upon the usual 
order for taxation of the costs being made, the 
taxing master taxed the costs of the respondent, 
for whom the consent brief was delivered, upon 
the same footing as if she had appeared in court. 
Th(' London County (’ouncil now raised objections 
to the taxation. The chief items in the taxation 
objected to were the costs of a copy of the petition, 
<fc the fee of £1 1«. for the solicitor’s attendance in 
court, on the grounds that the consent brief was a 
merely formal matter & that there had been no 
actual attendance in court. 

Chitty, J., disallowed the objections. The 
effect of the order made by the court was that no 
order should go without a necessary party being 
added as respondent &; giving her consent, & the 
order was made subject to the production of such 
consent. This required that a separate solicitor 
should be instructed & that separate counsel 
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should be retained. The obtaining of such consent 
Avas not a formal but a substantial proceeding. 
The object of allowing the brief to be produced to 
the registrar was merely that the case should not 
necessarily be restored to the paper & be reheard. 
The principle upon which the present objections 
])ro(‘eeded was that the consent was a more formal 
matter ; but that was not so. The case stood 
just as if the party whose consent was necessary 
iiad been originally served & had actually appeared 
in court at the hearing. The taxing master had 
taxed the costs upon this footing. It remained 
to be added that it was the duty of counsel to read 
tl)C brief & look into the matter, if he thought 
it right, to withliold the consent, in which event 
tl)e matter would have to b(‘ restored the case 
reargued. He dismissed the present application 
with costs.-— Craven’s Seitlement (18S9), b 
T. L. K. 105. 

D. Affidavit ft, 

R. S. C., Ord. LXV., r. 27. (4) As i o affidjivits, when there are 

several deponents to he sworn, or It Is neeessary for the purpose 
of an atlidavit being sworn to go to a distanec, or to employ an 
agent, such reasonable allowance may be made as the taxing 
officer in his discretion may think fit. 

(5) The allowances for instructions and drawing an affidavit 
in answer to interrogatories and other special alfldavlts, and 
attending the deponent to be sworn, luelude all attendances on 
the deponent to settle and read over. 

As to swearing aflldavits, see K. vS. C., Ord. 
XXXVITT., rr. 4--6, p. 587, ante. 


E. Solicitor Acting for Both Parties, 

{(() Delivery of JHcadinys^ Services and Notiees. 

R. S. C., Ord. LXV., r. 27. (6) As to delivery of pleadings, 

services, and notice.^, the tees are not to be allowed when tlie 
same solicitor is for l>o(h parties, unless It be necessary lor the 
purpose ot making an affidavit of serviie. 

4700. Notices of Judgment in debenture-holder’s 
action — 6c notices under Companies Act, 1929 
(c. 23), s. 153.]— K. S. C., 1883, as to the costs of 
preparing sending out notices, do not, expressly 
or by analogy, apply to (a) notices of judgment in 
a debenture-holder’s action, or (b) notices of 
meetings of creditors & members of a company to 
agree to an arrangement under Companies ((con- 
solidation) Act, 1908 (c. 09), s. 120. 

In the case of the notices of judgment A of 
meetings aforesaid the taxing master may, under 
H. S. (h, Ord. IjXV., r. 27 (38 a), assess the costs 
thereof at gi^oss sums, & in that sub-rule the words 
“ other cause ” are not to be read as ejnsdem 
generis Avitli those matters which are expressly 
mentioned in tlie sub-rule, but the taxing master 
may act on the sub-rule in cases where no mis- 
conduct or negligence on the part of the solicitors 
whose costs are being taxed is imput/ed.— 

( ’OMMONWhiALTII OlL CORPN., LtD,, PeARSON V. 
(JOAIMUN WEALTH OlL CORPN,, LtD., [1917] 1 (.h. 
401 ; 8(3 L. J. Ch. 348 ; 110 L. T. 402 ; 01 Hoi. Jo. 
315. 

{b) Perusals. 

R. S.C.,Ord. LXV., r. 27. (7) As to perusals the fucs are not 

to apply wliere the same solicitor is for both parties. 

4701. Discretion of taxing master.] — Order 
made that the taxing master should be at liberty 
^o allow a special charge for the perusal of exhibits 
to aftidavits, the amount thereof (if any) to be in 
his discretion. — Re De Eosaz, Rymer v. De 


Rosaz (1883), 24 Ch. D. 084 ; 53 L. J. Ch. 448 ; 
49 L. T. 133. 

4702. Perusal of affidavits of several defen- 
dants.] — Wliere a leader has been employed 
in a suit but not retained, the costs of em- 
ploying him as third counsel at the hearing 
will not bo allowed as between party & party, 
although the junior counsel who drew the plead- 
ings lias before the hearing been called within the 
bar. 

A similar affidavit was filed by the pltf. in each 
of several suits. The S{)licitor for the defts. took 
an office copy of the affidavit in one suit only, & 
examined at the Record Office the affidavits in 
tlie other suits ; — Held : that he was not entitled 
to charge for perusing tlie affidavits in the other 
suits.— BE'rrs v, Cleavp:r (1872), 7 Ch. App. 513 ; 
41 L. J. Ch. 003 ; 27 L. T. 85 ; 20 W. R. 732, 
V, A. 

P. Solicitor Acting for Two or More Defendants. 

R. S. C., Ord. LXV., r. 27. (8) Wliere the same solicitor is 

employed for two or more defcrulauts, and boparate pleadings 
are delivered or other proceedings had by or for tw'o or more 
such defendants separately, the taxing officer sliall consider in 
the taxation of such solicitor’s bill of costs, cither beiween party 
and party or between solicitor and client, whetlier such separate 

f deaaings or other proceedings were necessary or lu'oper, and 
f he is ol opinion that any part ol the costs oceaslonccl thereby 
has been luineoessjirily or improperly incurred, the sairio sliall 
be disallowed. 

4703. Discretion of master as to costs — 
Separate pleadings.] — Whether the costs of sepa- 
rate answers tiled by the same solicitors should 
be allowed on taxation or not is a matter entirely 
in the discretion of th(» taxing master. — REA'rrno 
V. Ebury (Lord) (1873), 43 L. J. Ch, 80; 29 I.. T. 
419 ; 22 W. IL (38. 

4704. .] — An action to set aside, on 

the ground of fraud, the sale of a life interest to 
C. R., on behalf of themselves & four other 
defts., was dismissed by the House of Lords with 
costs, & it was ordered that in taxing the costs the 
taxing master should consider whether any of the 
defts. who appeared separately had sufficient 
reason for severing, & if & in so far as it should 
appear that they had not, then the taxing master 
should allow only one set of c’osts, or only as many 
sets of costs as lie should think right. The taxing 
master allowed tlie six defts. costs of separately 
defending : — Held : as the House of Ijords had 
delegated to the taxing master the decision of tlu* 
question how many sets of costs should be allowed, 
no appeal would lie from his decision unless lie 
altogether omitted to exercise his discretion. 

A trial lasted four days & three hours ; on tlu‘ 
fifth day the judge required further hearing on 
one point, which occupied the whole of a subse- 
quent day. Refreshers for such subsequent day 
were allowed. — R oswell Ooaks (1887), 39 

Ch. 1). 444 ; 58 L. T. 97 ; 35 W. R. 209, C. A. 

4706. , I — Sfaldinc* v. Hamage (A. 

W.), liTD., No. 4707, 2)081, 

4706. Separate counsel.] — Two sets of 

defts, joined in a statement of defence, 6c appeared 
by the same solicitor, but were represented by 
separate counsel at the trial, when the action was 
dismissed with costs. The taxing master allowed 
one set of costs only in respect of counsel, on the 
ground that the difference in the defences was not 
sufficiently material to justify appearance by 
separate counsel : — Held : on motion to vary the 
certificate, that the question was not one for the 
discretion of the taxing master ; & the court 

being of opinion that the defts. had in fact different 
cases by way of defence, remitted the certificates 
to the taxing master on the ground that the defts. 
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were justified in appearing by separate counsel. — 
Aokh V. Biacklock & Co. (1887), 66 L. T. 890. 

4707. .] — The expression “ other pro- 

ceedings ” in Ord. LXV., r. 27, sub-r. 8, includes 
the trial of the action & is not limited to inter- 
locutory proceedings ; but the question whether 
two or more defts. appearing by the same solicitor 
should be allowed the costs of separate defences 
& of separate counsel at the trial is not by sub-r. 8 
made a matter purely within the taxing master’s 
discretion, but is open to review by the court. — 
Spalding v. Gaaiage (A. W.), Ltd.. [1914] 2 Ch. 
405; 83 L. J. Ch. 856; 58 Sol. Jo. 722; 111 
L. T. 820, C. A. 

4708. Judgment with costs for one defendant — 
& against the other.] — Where two defts. are jointly 
represented by the same solicitor, <te judgment 
with costs is given in favour (jf one deft. & against 
tlu^ other, the succ(‘ssful deft, is, in the absence 
of any agreement between hiiri ^ his co-deft. as 
to liow their costs are to be borne iritpr sc, entitl(‘d 
to recover from the pltf. half the costs of the 
defence. — Beaumont v. Sentop, [1903] 1 K. B. 
282 ; 72 L. J. K. B. 141 ; 88 L. T. 234. 

4709. — ^ .J — In an action against two 

companies judgment was giv(‘u against one com- 
pany with costs for the other with costs. One 
iirm of solicitors represented both th(‘ coiri- 
panies. The successful conipany had agrecHl to 
pay the solicitors their costs incurred on belialf of 
the other company. On taxation of the costs of 
th(* action: — Held : tiiat the successful company 
was entitled to only one-lialf of the items ineiirr(‘d 
for the benodt of both defts. — Etjjngkbn v. Op:t 
Skani>inaviske Oomt’ANI, 119191 2 K. B. 567 ; 
121 L. T. 367 ; sub yiom. h]ijJN<?sh]N e. Oat Skan- 
DINAVJhKE C'o. k Habspjm k (Vj., Ltd., 88 L. .1. 

K. B. 956 ; 35 T. L. H. 595 ; 63 Sol, .Tc». 662, (\ \. 

4710. Separate defence by one defendant.) — 
In an action of tort against two d<*fts. they pleaded 
jointly payment into court only. The pltf. 
ivplied, denying the* sulTicieney of th<‘ payment. 
One of the di'fts. then obtained leave L> amend his 
statement of defence, k added an alternative 
separate defence, dtmying any liability to the pltf. 
At the trial a verdict was found against both 
defts. for an amount beyond the sutu paid inti> 
court, k judgment was entered for tlie pltf. for 
that amount, with costs to be taxed : —Held : by 
liORD Esher, M.K., the deft, who delivered the 
separate defence was alone liable for the costs 
occasioned t/o the j:>ltf. by k in oouse(iuence of the 
separate pleading, & that the other deft, was not 
liabl(‘ for tliosc costs ; by Fry, L.J., dissenting, 
that both dolts, were jointly k scv(*rally liable 
for all the costs (d the aedion.— Stumm v. Dixon 
(1889), 22 Q. B. D. 629 ; 58 J.. J. Q. B. 183 ; 60 

L. T. 560 ; 53 J. V. 500 ; 37 W. JL 457 ; 6 T. J.. R. 
277, i\ A. 

4711. .] — In an action of libel against two 

defts., one deft, admitted his liability k pleaded 
an ai)ology, iht‘ other pleaded justification. At 
the trial a verdict was found against both defts. 
for £760, k judgment was entered for the pltfs. 
for that sum, with costs to be taxed : — Held : the 
deft, who pleaded the ple.a of justilication was 
alone liable for the costs occasioned to the pltfs. 
by & in consequence of that plea, k that the other 
deft, was not liable for those costs. — H obson v, 
Leng (W. C.) k Co., [1914] 3 K. B. 1246; 83 
L. J. K. B. 1624 ; 111 L. T. 064 ; 30 T. L. R, 682 ; 
69 Sol. Jo. 28, C. A. 

Executors as co-defendants — One insolvent.] — 

See Executors, Voi. XXIV., p. 833, Nos. 8652- 
8666. 

4712. Mortgagor & mortgagee.] — A solicitor 


acting for both mortgagor k mongageo is not 
required to include the mortgage costs where there 
is no relation of solicitor k client as to those costs 
between him k the mortgagor, in his application 
for an ex parte order for taxation of separate bills 
against the mortgagor client.— 7?c Dun<’AN (1907), 
51 Sol. Jo. 485. 

Administration of trusts — Legal proceedings.] — 

See Trusts k Trustees, Vol. XLITI., pp. 882, 833, 
842, Nos. 2769 ct seq., 2878-2881. 

G. Evidence. 

R. S. C., Ord. LXV., r. 27. (9) As to evidence, such just and 

reasonable charizos and expenses as appear to have been properly 
incurred in procuring evid(‘nce, and the attendance of witnesses, 
are to be allowed. 

IT. Aqency Correspondence . 

R. S. C., Ord. LXV., r. 27. (10) As to agency coircHpoudcnce, 

in country ag(‘ncy causes and matters, if it be shown to the 
satisfaction of the taxing officer that siuh eorrespondtnice has 
been special and extensive, he Is to he at liberty to make such 
special allowance in respect thereof as in his discretion ho may 
tliink proper. 

4713. Correspondence — Letters not strictly 
necessary.]- LottorR writt('n by a holicitor to his 
client whi<*h nu' not propfudy required for the* 
interoKtR of the eliisit in the businesR for which th(‘ 
Holieitor is engaged will not b(* allowed on taxation. 

-hV Brady (1867), 15 W. R. 632. 

4714. — From London office to country 
office.] — Re IIarle, No. 4719, post. 

4715. Addressing & posting documents for 

client.] solicitor is not <mtitled to eliarge a 
profit upon tlie addressing k ])()sth)g of doeimient-s 
for his client. — Re Woods, Ex p. T)itton (1880), 
13 Ch. 1). 318 ; 12 L. T. 161 ; 28 W. IL 402, C. A. 

4716. Country solicitor — Offices in London — 
Journeys to London— Parliamentary proceedings.] 
— A firm of solicitors liad offices in Birmingham 
k offices in London : som(‘ of the ]>artncrs resided 
in Rirmingbam k sonu' m hondon : all the partners 
took out London c(‘rt ificat(‘S. T1 h‘ tinu was em- 
ployed by certain AmiTican promoters of a com- 
pany called the C\iy of Birmingham 3’ramways 
Co., iitd., k aftcu’wards by the eomj)any. The 
taxing master in taxing the firm’s bill of costs 
against the company taxed the bills in refe!*ene(‘ 
to certain parliamentary proceedings upon tin* 
footing that the firm were J^ondon scdicitors, 
whereas the firm eonttmded that they ought to 
have been allowed for journeys k suchlike matters 
as though they were i*ouJiiry solicitors, k took out 
a summons to review taxation on this ground. 
Byrne, .L, said he had consulted the taxing 
master who had conimunicaU‘d with the taxing 
officer of the House of J^ords, witli the result that 
it appeared that the w(dl-(‘stablished practice 
upon taxation of costs of Chancery proceedings, in 
accordance with which the t»axing master had 
acted, did not i)revail in reference to parliamentary 
proceedings, k consequently the matWr would go 
ba«ck for review upon the footing that the parlia- 
mentary practice should be followed. — Re Mil- 
ward k Co., [1899] W. N. 251. 

4717. Attendance in London.]— Attendance 

of country solicitor at trial or on taxation will only 
be allowed under very special circumstances, k 
in that case no allowance whatever will be made 
for the London agent’s attendance. — Practice 
Note (1902), Yearly Supreme Court Practice. 

4718. .] — Alter questions raised by 

a summons taken out in the matter of a testator’s 
estate had been determined, the coi^ was asked 
to make an order that the local solicitors who had 
attended on the summons should be allowed their 
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costs, & it was stated by counsel to be the practice 
of the taxing office always to disallow such costs 
unless the order for taxation directed their allow- 
ance. Tomlin, J,, declined to make any order 
which would recognise the existence of any such 
practice, & said that the taxing master ought to 
exercise his discretion in each case, having regard 
to the circumstance of that case, & would be 
acting on a wrong principle if he treated himself 
as bound by any such practice or rule as that 
which was alleged to exist. — Practice Note, 
[1928] W. N. 145. 

.] — See, also, Nos. 1903-1920, ante, 

& No. 4972, post, 

4719. Agency charges — Country ftrm with 
London office.] — C^ountry solicitor, with an office 
in town, conducted personally the business which 
would ordinarily be transacted by a London 
agent : — JJeld : he was not entitled to charge for 
letters passing between the two offices, but such 
chai'ges were not overcharges amounting to fraud. 
~ ife Harle (1868), 19 L. T. 305 ; 17 W. R. 21. 

4720. Country & London firms with 

common partners.] — It is a settled rule in the 
taxing master’s office that where a London firm 
of solicitors & a country firm have a common 
partner, the London firm cannot be treated as 
agent for the country film so as to be entitled to 
agency fees, but will be considered as transacting 
the business on its own account. 

Wliere, therefore, in winding-up proceedings, a 
London firm acted for a country firm, each firm 
consisting of three pai*tncrs, two of whom were the 
same in both firms : — Held : close copies & term 
fees could not be allowed on taxation. 

As regards close copies : — Held : that the rule 
in Appendix N. as to close copies did not give the 
taxing master a discretion as to allowing them, for 
that the rule only applied in cases of agency . — He 
Borough Coaimercial At Building Socipty, 
[1894] 1 Ch. 289 ; 63 L. J. Ch. 365 ; 70 L. T. 51 ; 
42 W. R. 161 ; 10 T. L. R. 142 ; 7 R. 75, C. A. 


i. Attendance upon Registrars, 

R. S. C., Ord. LXV., r. 27, (11) As to the atteudance of 

solicitors upon the Registrars in the Chancery Division for the 
purpose of settling the terms of and passing judgments or orders, 
the taxing officer may, in such cases as are provided for by 
Order LXIL, Rule 15, make such special allowances in respect 
tiiereof as he shall consider reasonable. 


J, Attendance at Chambers, 

R. S. C., Ord. LXV., r. 27. (12) As to attendances at the 
Judges’ cliambers, where, from the length of the attendance, 
or from the Ulfilculty of the case, the 3 udge or Master shall think 
the liighest of the fees an Insufficient remuneration for the 
services performed, or where the preparation of the case or 
matter to lay it before the Judge or Master in chambers, or on 
a summons, shall have required skill and labour for which no 
fee has been allowed, the Judge or Master may allow such fee, 
in lieu of the fee of U. Is. provided, not exceeding 21. 28., or 
where the higher scale Is applicable 31. 3s., or in proceedings to 
wind up a company 5/. 5s., as In his discretion he may think fit : 
and whore the preparation of the case or matter to lay it before 
a Judge at chambers on a summons shall have required and 
received from the solicitor such extraordinary skill and labour 
as materially to conduce to the satisfactory and speedy disposal 
of tlie business, and tlierefore shall appear to tlie Judge to 
deserve liigher remuneration than the ordinary fees, the Judge 
may allow to the solicitor, by a memorandum in writing expressly 
made for tliat purpose and siraed by the Judge, specifying 
distinctly tlio grounds of such allowance, such fee, not exceeding 
10 guineas, as In his discretion lie may think fit, Instead of the 
I66S of 38*1 uud 6/* 

(13) As to attendances at the Judges’ chambers, where by 
reason of the non-attendance of any party (unless It be con- 
sldored ei^dient to proceed ex parte), or where by reason of the 
neglect oi any party in not being prepared with any nroner 
evidence, account, or other proceeding, the attendance la 


adjourned without any useful progress being made, the Judge 
may order such an amount of costs (if any) as he shall think 
reasonable to be paid to tlie party attending by the party so 
absent or neglectful, or by his solicitor personally ; and the 
party so absent or neglectful is not to be allowed any fee as 
against any other party, or any estate or fund in which any other 
party is interested. 

4721. Disallowance of certain Items — Total 
less than aggregate allowed by master.] — With 
regard to certain attendances in chambers the 
amounts certified by the master were in some 
cases higher &; in some lower than the amounts 
charged by the solicitors. The taxing master 
reduced the items higher than the amounts certi- 
fied, but refused to allow the items which were 
lower to be increased : — Held : the solicitor ought 
to be allowed the aggregate amount of the charges 
made, that aggregate being less than the aggregate 
allowed by the master . — Be Paice & Cross (1914), 
58 Sol. Jo. 593. 


K, Folio. 

R. S. C., Ord. LXV., r. 27. (14) A folio ib to comprise 72 

words, every figure comprised in a column, or authorised to be 
used, being counted as one word. 

L. Counsel. 

(a) Advice as to Pleadmgs, etc, 

R. S. C., Ord. LXV., r. 27. (15) Sucli costs of procuring the 

advice of counsel on the pleadings, evidence, and proceedings 
in any cause or matter as the taxing officer shall in Ids discretion 
think just and reasonable, and of procuring counsel to settle 
sucli pleadings and special affidavits as the taxing officer shall 
in his discretion think proper to be settled by counsel, arc to be 
allowed ; but as to affidavits a separate tee* is not to be allowed 
ior each affidavit, but one lee for all the affidavits proper to be 
so settled, which are or ought to be filed at the same time. 

4722. Second opinion on evidence — Further 
pleading by plaintifi after defence.] — On taxation 
of costs of an action ordered to be paid by the deft, 
to the pltf., the taxing master disallowed (1) Charge 
for attendance to insiiect deft.’s documents ; 

(2) The costs of taxing proofs of serving sub- 

pex^nas on witnesses wlio were j)rescnt but not 
actually called ; (3) Refreshei's ; (4) Taking 

counsel’s furtlier opinion upon evidence after the 
deft, had put in a rejoinder. The pltf. asked for 
a review of the taxation, on the giounds as to 
(1) The schedule to the R. S. C. (Costs) of 1875, 
r. 15 (which is in the same w^ords as R. 8. C., 
Ord. LXV., 1 *. 27, sub-sect. 17) requires the taxing 
master to exej‘ci8e a discretion ; as to (2) That the 
deft, had not admitted certain documents until 
the hearing A the witnesses in question were 
called to prove them; as to (3) That the case 
began on the sitting of the court one day, lasted 
till it rose, & for an hour the next morning, but 
that the court on the first day sat rather later 
than usual ; as to (4) That the first opinion of 
counsel upon evidence was taken after reply, 
when the deft, had put in no further pleading, 
was by the rule then existing to be taken to have 
admitted aU the allegations in the reply, that he 
afterwards obtained leave to put in a rejoinder 
joining issue, Ac this made a further opinion 
necessary: — Held: (1) the rule that no costs of 
inspection will be allowed as between party Ac 
party, Ac the rule referred to must bo taken to 
regulate only the proper charge between solicitor 
Ac client ; (2) the witnesses not being called was 
not sufficient reason for disallowing the costs, but 
it must be referred back to the taxing master to 
inquire wliether the documents in question had 
been admitted in the pleadings, Ac whether the 
witnesses were really called to prove them ; 

(3) that the refreshers should be allowed, but the 
taxing master should be at liberty to reduce the 
onginaL fee if it, together with the refresher, made 
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too large a fee for the case ; (4) that this fee ought 
to be allowed. — ^Wicksteed v , Biggs (1885), 52 
L. T. 428 ; 54 L. J. Ch. 967, 

4723. Settling affidavit — Special affidavit for 
leave to amend.] — A charge in a solicitor’s hill 
“ for attending a great many times ” is too vague, 
& on taxation the charge will be disallowed. 

The costs of an abstract of a deed pr (spared to 
accompany a case submitted to a counsel, dis- 
allowed, under the circumstances. 

A considerable portion of a charge for the 
attendance of a solicitor in town, at the request 
of his client, disallowed, on the ground that the 
solicitor had failed to prove that the whole time 
was required for the business. 

Where a solicitor makes against his client any 
charge not authorised in the usual & regular mode 
of proceeding the burden of proof is upon the 
solicitor ; &, in a case, where, for the interest of a 
client, the solicitor had advanced money to put 
in the answer of a co-deft., it was disallowed, on 
the ground that it was not clearly made out that 
the client authorised or acquiesced in it. 

Brief of pleadings made before the case was at 
issue disallowed. 

Fee of counsel for seltling a special adidavit for 
leave to amend disallowed in a taxation betw(*(*n 
solicitors & client. — Pender (1847), 10 B(‘av. 
390 ; 2 New Pract. Pas. 343 ; 10 Ij. 'l\ O. S. 40 ; 
50 E. R. 632. 

4724. Principal affidavit in application for 

injunction.] — Costs of preparing interrogatories, 
which were not iiscd owing to admissions being 
put in, allowed as between partv A i)arty. 

The 17Ui rule of 4th Consolidated Order, em- 
powering th(‘ taxing master to consid(‘r whctlier 
he will allow an affidavit to be settled by counsel, 
does not take the question of t}»e costs of the 
affidavit out of the discretion of the court. 

Costs of settling affidavit (which was an echo of 
the bill) by counsel allowed. 

Costs of drawing observations for counsel, when 
cause stood over, allowed. 

Term fee allowed where the only proceeding was 
leaving copy of decree & bill of costs before taxing 
master. — Davies v . Marshall (No. 2) (1861), 1 
Drew. & 8m. 564 ; 7 Jur. N. 8. 069 ; 9 W. R. 
756 ; 62 E. R. 494. 

4725. Settling notice of appeal.] — This was a 
summons by the surviving trustee & exor. c)f a 
will to review a taxation, A it raised the question, 
mter alia, as to whetlier a counsel’s fee for settling 
notice of appeal should be allowed. A smnmons 
to review the first taxation of the trustees’ costs, 
charges & expenses in the action was dismissed on 
July 30, 1908, & notice of appeal was given. This 
notice was settled by counsel & was in the ordinary 
form. The appeal was successful, & by the order 
of the Court of Appeal, dated Oct. 31, 1908, the 
matter was referred back to the taxing master to 
vary his certificate in certain particulars, & the 
costs of all parties were to be taxed. An objection 
was now raised to his taxation under the order of 
the Court of Appeal in respect of three items 
charged for counsel’s fee for drawing notice of 
appeal, attending him, & copy of the notice, all 
which the master had disallowed. In his answer 
to the objection the taxing master said that he 
had perused the notice, which was in the ordinary 
form, & he saw no reason for allowing a counsel’s 
fee for settling the same : — Held : without 
assuming to lay down any rule as to notices of 
appeal, it was, as a general practice, extremely 
desirable that these notices should be submitted 
to & settled by counsel, as it sometimes happened 
that an appeal went upon wrong lines owing to 


inartistic or careless notices of appeal. The 
taxing master in the present case had departed 
from the principle in regard to the costs of settling 
notices of appeal, & had exercised his discretion 
wrongly. The costs in question should have been 
allowed in a party & party taxation, & the certifi- 
cate would be amended by including these three 
items. — Re Bailey, Bailey v , Bailey, [1909] 
W. N. 110, 111 ; 53 Sol. Jo. 522. 

4726. Amount of fee — Discretion of master.] — 
The court will not interfere with the discretion of 
the taxing masters as to the quantum of fees to 
counsel. — ^A.-G. v, Carrington (Lord) (1843), 6 
Beav. 454 ; 49 E. R. 901. 

4727. .] — The expense of the short- 

hand writer’s notes of a trial will not, but the 
expense of one copy of the judge’s notes to be 
taken for use on the mol ion for a new trial will, 
be allowed as part of the costs of a motion for a 
new trial. 

The amount of counsel’s fees is a fit subject of 
investigation by the court. 

As a general rule, tlio court will not, on an 
application for a new trial, allow the expense 
either of the shortliand writer’s notes of the judge’s 
notes (fc the notes of counsel on the briefs at the 
trial being legitimate soui‘ces of information on 
the motion for a new trial. 

An order for tlu' payment of tlie costs of a trial 
of issues will not be made by the court before the 
hearing, counsel for the deft, objecting, & 
intimating an intention on tlie part of the deft, to 
put in an answer to the bill. — M alins v , Prk’E 
(1845), 1 Fli. 590 ; 9 Jnr. (i50, 955 ; 5 L. T. O. 8. 
143, 513; 41 E. R. 757. 

4728. .] — Tlio court will not enter- 

tain an a])plication to rovi(‘W tlie certificate of the 
taxing master as to tlie amount of fees to be 
allowed to counsel. — Parkinson v . Uanbury 
(1865). 11 Jur. N. 8. 474 ; 12 L. T. 624 ; 29 J. P. 
692 ; 13 W. R. 1056, 0. A. 

4729. Considerations affecting.] — In an 

action for damage by collision, where the damage 
to one vessel amounted to £20,000, & to the other 
vess(*l to £2,000, three counsel were instructed 
on behalf of the pltfs., & the fees marked on their 
briefs wore respectively, seventy -five guineas, 
fifty guineas, thirty guineas, isL the registrar, on 
taxation, reduced these fees to sixty guineas, 
forty guineas, & twenty -seven guineas ; the court, 
on appeal from the taxation, allowed the original 
f(‘os, holding that they were proper fees in a case 
of that magnitude. 

ScmbJr : the cost of detaining witnesses on 
shore may he allowed, although such witnesses 
are not called. This is a matter in the discretion 
of the registrar.- The City of Lucknow (1884), 
51 li. T. 907 ; 5 Asp. M. L. C. 340. 

4730. .] — In fixing the remuneration 

of counsel & solicitor & the number of counsel 
employed, the amount of the money issue involved, 

the commercial importance of the case are 
properly taken into consideration. The amount 
of evidence used in court is not the limit of the 
evidence the costs of which will be allowed between 
party & party. — London, Chatham & Dover Ry. 
Co. V, South Eastern Ry. Co. (1889), 60 L, T. 
753. 

(6) Aiieyidance at Judge's Chambers, 

R, S. C., Ord. LXV., r. 27. (16) As to counsel attending at 
Judges’ chambers, no costs thereof shall In any case be allowed, 
unless the Judge certifies it to be a proper case for counsel 
to attend. 

4731. What costs Included.] — The Supreme 
Court Rules, Special Allowances, r. 14, that “ as 
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( r), ((7) ct - (e). 1 

io counsel attending at judge's chambers no costs 
thereof shall in any case be allowed unless the 
judge certihes it to be a proper case for counsel 
to attend,” applies to taxation of costs between 
solicitor & client as well as between party 
paity.— C hapman (1882), 10 Cli. J). 54, C. A. 

4732. Whether special order necessary.! — In 
this case, which had been heard on summons in 
chambers, counsel had attended on both sides, but 
they had omitted to ask for the judge to certify 
that it was a juHjjjer case for counsel to attend, 
according to r. 14 of the Additional Itules as to 
allowances. 

I^ounsel asked that tlie attendance of counsel 
might be allowed. Tlie Master of the Itolls said 
he wished it to be known that except in applica- 
lions for time, in which couns(*l could not be 
allowed to appear, it was not necessary in his 
chambers for the attendance of counsel to be 
expressly allowed. — AV ^ebh r. Fitzgerald, [1875] 
W. N. 244, 

(c) lieia'nnng Fee. 

R. S. C., Ord. LXV., r. 27. (44) No retaining fee to counsel 

‘hall be allowed on taxation as betw'(*en party and party. 

4733. Bankruptcy proceedings.] — On the taxa- 
tion in banlvruptcy of the bill of costs of a 
solicitor to a trustee in bankruptcy, the taxing 
master has a discretion to allow retainers to 
counsel ; but, unless under very exceptional 
circumstances, such retainers will not be allowed.- - 
Re Nordmann, Ex p. 11asle(’k (1<S9S), 07 L. J. 
Q. B. 990. 

4734. Admiralty proceedings.] —The court will 
not ordinal ily interfere with the taxation of costs 
by the r(‘gistiar, unless the decision of the r(‘gistrar 
IS shown to have been (‘iToneous in j)rinciple. 

According to the ordinary practice of the court, 
retainer fees for both the heading & junior couns(*l 
are allowed on taxation. 

The taxing ofTicer having disalhjwed refresher 
fees to counsel in a case where the luwing com- 
nnmeed on the afternoon of one day, was con- 
cluded at noon ol the next, but the time occupied 
A\as less than one day’s time, the court refused to 
int(*rfere vdth his discretion.- The Neera (1879), 
5 r. 1). 118 ; 48 1.. P. 09 ; 42 L. T. 74:i ; 28 
W. B. 81(5 ; 4 Asp. M. L. 0. 277. 

4735. Special fee.] — Where a special fee 

is paid to counsel for going into a certain couit, 
such fee cannot be allowed on taxation between 
])artv cV party.— T he Wakkwoj{TH (1885), 1 

T. L. B. 059, C. A. 

4736. Special fee — Available leader retained by 
other parties.] — A ” si:>ecial ” fee to h'ading counsel 
vas disallowed on taxation as between party ^ 
])aiiy, although, owing to previous retainer by 
other parties, the services of a leader practising in 
the particular court could not be obtained by the 
part> whose costs foimcd the subject of the 
taxation.— ife Parson, Parson v. Parson, [1901] 
2 Ph. 170 ; 70 L. J. Ch. 503 ; 81 L. T. 709 ; 17 
T. L. B. 451. 

4737. Brief to hear judgment.] — A separate fee 
to counsel for attending to hear judgment will not 
be alloMcnl wlien judgment is given in the same 
sittings in which the case was heard. — Be BiSS, 
Btbr r. Bisb, [1903] 2 Ch. 40. 

(d) Conference Fees, 

R, S. C,, Old. LXV., r. 27. (45) Fees lor conferee cob are not 
to bo alJovod In any cauRc or matter in addition to the Bollcltor'B 


and oounBerH lees for drawing and Bottling, or perusing any 
pleadings, affidavits, deeds, or other proceedings or abstracts 
of title, or for advising thereon, unless it shall appear to tln‘ 
taxing officer for Bonie special reason that a conference was 
necessary or proper. 

4738. Consultations .] — Re Harrison, No. 4763, 
post. 

4739. .] — WHiere a taxing master had 

directed that fees for consultations should be 
ascertained by the number of consultations 
allowed:- — Held: the direction was right, 6c the 
master need not inquire into the length of the 
consultations 6c the importance of the occasions 
on which they wore held. — B airways Fomr. v. 
O’Boitrke, [189()] a. C. 594 ; 05 I.. .7. P. (\ 84 ; 
75 L. T. 84, P. C. 

(e) Refresher Fees. 

R. S. C.. Ord. LXV., r. 27. (48) As to refresher fees, wheji 

anv cause or matter is to be tried or heard upon viva vocp evidence 
in open Court, if the trial shall extend over more than one day, 
and shall occupy either on the first day only, or partly on the 
first and partly on a subsequent dav or days, more than five 
hours, without being concluded, the taxing officer may allow, 
for every clear day subsequent to that on which the five hours 
shall have expired, the following fees : — 

To tlie leading counsel . . . , from 5 to 10 guineas. 

To the second . . . . . . ,, 3 to 7 ,, 

To the third (if three) .. .. ,, 2 to 5 ,, 

The like allowances may be made where the evidence in chief 
is not taken viva voce, if the trial on hearing shall bo substantially 
prolonged beyond such period of five hours, to be so computed 
as aforesaid, by the cross-examination of witnesses wliose 
affidavits or depositions have been used. Provided lliat in th(‘ 
taxation of costs between solicitor and client, the taxing officer 
shall be at liberty to allow larger fees, under spedal circum- 
stances to be stated by him. 

4740. Any cause or matter — Misfeasance 
summons under Companies Act, 1929, s. 276.] — A 

report of tlie official receiver or a liquidator in 
Bupi>ort of a misfcqtsanco Bummons is not on 
taxation to be treated as equivalent io a jiloading 
or affidavit. 

On th(' lieaiing of a rniHfeasance summons, 
adjourned into courts, 6c heard on oral evidence 
as betwetm yiarty 6c party : — 

(rt) The costs allowed for the official receiver’s 
rcjiort were those generally given for drawing 6i 
(‘opying a statement of facts. 

{h) The costs of instructions for brief wej*e dis- 
allowed under tlie rules, but, setnble. the rule ought 
to be altered so as to include sucli costs. 

(c) The fees 6c costs incidental to the employ- 
ment of a tliii'd counsel were under tlie circum- 
stances of the case allowed. 

(d) Befreshers to counsel were held to witliin 
the discretion of the taxing officer. 

(e) Costs 6c fees of further consultations (beyond 
tlio first) were under the circumstances of tlie case 
disallowed.— Be Anglo- Austrian Printing A 
Purlishtno Union, [1894] 2 Ch. 022 ; 03 L. J. Ch. 
632 ; 71 L. T. 331 ; 42 W. B. 648 ; 38 Sol. Jo. 
613 ; 1 Mans. 301 ; 8 B. 510. 

4741. Computation of time.] — The Neera, 
No. 4734, ayiie. 

4742. .] — WiCKSTEED V. Biggs, No. 4722, 

ante. 

4743. .] — The case was tried at Bristol 

Winter Assizes, 1886, 6c occupied on the first day 
two 6c a half hours, 6c on the second day foui* 
hours, & was concluded on the second day, verdict 
for deft. The master, on taxing deft.’s costs, 
allowed refreshers of five guineas to leading 
counsel, & three guineas to junior counsel. Pltf. 
appealed : — Held : notwithstanding any doubt 
raised by the wording of the rule, the principle on 
which it should be applied is that, where the trial 
of a case occupies more than five hours on a first 
& subsequent day 6c any further substantial 
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l)Oi‘iod beyond five liour«, a refresher sTiould be 
allowed in respect of such further period, although 
it may not extend to an additional live hours. 
The appeal was dismissed, but without costs. — 
Gibbs v. Bakbow (1886), 30 Sol. Jo. 638. 

4744. .] — Held : as the House of Tiords 

had delegated to the taxing master the decision 
of the question how many sets of costs should be 
allowed, no appeal would lie from his decision 
unless he altogether omitted to exercise Ids 
discretion. 

A trial lasted four days A three hours ; on the 
fifth day the judge required further hearing on 
one )>oint, which occupied the whole of a .siibse- 
qiient day. Hefreshers for such suhse{|uent day 
wei'(‘ al]ow(‘(l. Bosweij. v, (\)AKS (1887), .36 
(1i. 1). 444. 

4745. .] — Tlie taxing master, in calcu- 

lating the five liours referred to in Ord. LXV., 
1 *. 27, sub-r. 48, is not to deduct the time occupied 
by tlie usual mid-day adjournment of the court. 
(’OLEINS e. WORI.EY (1889), 60 L. T. 748. 

4746. .] — A trial ext (aided oven' two hours 

tS. a quarter on thc‘ first day, five houis & a half 
on the second day. On taxation of costs, between 
party X party, lefresluT f(‘es w(Te allow(‘d to tlie 
counsel of the &ucc(‘ssful party in respect of the 
last two A three- ((uarter hours on the second day. 
(4n objection to tlu' taxation : - Hdd : the taxing 
olficer had a discretion to allow some refresher fee 
for any time duimg which th(‘ tiial was sub- 
stantiallv prolonged beyond fi\(‘ hours. The 
O oTJHlEH, I 1891] 1». 356 ; (U I.. .1. V. 11 ; m h. 3\ 
386 ; 66 ,1. P. 793 ; 46 W. It. ,336 ; 7 As]>. M. L. V. 
1.67. 

4747. — .]~-A tiial extiuided ov<n p.uts of 

two days, lasting altog(*tli(‘r about five cV a ((iiaiter 
liours ; it occupied less than five lioius on t^ach 
(la.\. Upon taxation of costs as between party <Su 
liarty, the master disallowed a rcfrosh('r f(‘(‘ to tlu' 
successful paity’s couns<4 in lespect of tlu* scnoiid 
day : Held : that a i-ight to a refj*(\sher fe(‘ could 
only arise wliere tlie trial liad lasted a “ chvir day ” 
beyond the first five hours, wdiether “ ch^ar day ” 
meant a sc'parate day of the w(H‘k, or only an 
additicmal ])eriod of five liours, cS: tliat therefore 
file master was right.- Walkeu v, (’hystal 
Pai^M'E Di-^tbkt (jIa^ (3)., [1891] 2 (h B. 300; 
<)0 U. . 1 . Q. B. 781 ; 66 L. T. 86 ; 39 W. K. 716 ; 
7 T. U. P. 672. 

4748. — . 1 — T1 le ti'ial of a cause extended 
ov^er paits ol two days, A occupied four hours A a 
half on the first day, A five hours on tlie second 
day. Upon taxation of costs as between paiiy tSc 
))arty, the master disallowed refiesher fees to the 
sueeessful party’s counsel in n'siieet of the second 
day; Held: the refresher f(X‘S ought to have 
been allowed in respect of the second day, because 
the tiial was substantially prolonged on that day 
b(‘yond the time necessary to make up the five 
hours mentioned in the sub -rule, A the work done 
by counsel after the expiration of such five hours, 
was done on a “ ch^ar day ” within the meaning of 
the Bub-rule.^ — O’II aiia, Matthews A Co. v. 
Euaott a Co., [1893] 1 Q. B. 362 ; 62 L. .1, Q. B. 
317; 08L. T. 166; 41W.K.248; 9T. U. R.218; 
37 Sol. Jo. 232 ; 5 R. 206 C. A. 

4749. .] — Two separate salvage actions, 

against the same vessel, were placed in the list 
for trial on the same day, A, by agreement of 
counsel, the judge directed iliat the evidence given 
in the action of the first salvors should, so far as 
ai>plicable, be used as evidence in the action of the 
second salvors, with the result that the two actions 
were tried together, A occupied eight hours A 
fifty minutes, spread over parts of three days. 


The taxing master disallowed refreshers 1o tlie 
pltfs.* counsel in the second action. On appeal 
to the judge in chambers the summons was 
adjourned into court : — Held : the case was witliin 
the princijile of The Courier, No. 4746, anie, A 
(THara v. Ellioif, No. 4748, ante, so that the 
refreshers ought to be allowe(l, for the amount of 
salvage to be awarded to (»ach of the two salvors 
depended on th(^ question what was the position 
of the salved vessel when left by the first salvors. 
This question came into both actions A necosM- 
tated the attendance of the counsel engaged in 
each action during the hearing of both, just as if 
the two actions had been consolidated. The 
ilKSTlA, [1895] W. N. 100. 

4750. .] — This was a summons to r(‘vi(wv 

the taxation of the ])ltf.’s costs. 33ie aciion wa.s 
for an injunction to ro.strain tlie contimianee of a 
nuisance by noise, A for damage's. The trial 
lasted nine days. In the resuh the eourt declined 
to grant an injunction, the nuisance liaving Ix'en 
abated since action bi'ought, but awarded the* 
put. 40a. damage's A costs. In taxing the costs 
the taxing master had allowed retreshers to 
counsel in respe^ct of eight clays. The doits, 
objected tliat twm of the days of tlie hearing were 
Saturdays, which were not lull days, A that under 
Ord. LXV., r. 27, suh-r. 48, refreshers were' only 
payable in re'H])ect of cle'ar days of at least five* 
hours each. .foYCE, J., said that the' thoor> 
suggested on hehalt of the clefts, was quite new'. 
The rule was ne) doubt a difiicult one to construe, 
but the taxing mastc'r had adopted the practice* 
whicli had hithe'rto been followed m such cases, 
A his hemlship doedme'd to interfere* witli the* 
exercise of his disere'tion. 1 tuNNiNfO v. (iHoSVENe'iB 
Dailies, Ltd., [1901 j W. N. 218 ; 16 Sol. Jo. 69. 

4751. Discretion of master, j — The woids “ may 
allow ” in the inie as to allowing re'fre'shers is not 
to be construed “ shall allow,” but the taxing 
masteu' lias a disere'tion to disallow thc'm in a 
j)ro])(*r e as<‘. 

An activin for i ('scission ol contract A damages 
for misrcprese'ntation came* on on Nov. 25. 3^ho 
deft, took a pre'liminary obje'ction to the pleadings, 
it w^as then arranged that the case should stand 
over for the* pltf. to deliver particulars. It came* 
on again on Dc'c. 7. A was t lien lu'ard de die in diem, 
lasting sew(*ral cla>s. The time' occiqned on 
Nov. 26 A De'c. 7 amountc'd to live* liours. 

33ic taxing master refused to allow refreshers 
for Dec. 8, giving as his reason that the fee on the 
brief ought under the spe'cial circumstance's of the* 
ca.se to cover three days : — Held : that the taxing 
master had ni(*rely exercised a discretion which 
the niles le'ft to him, A the court weuild not inter- 
fere.- S mith V. Wills (1885), 53 h. T. 386; 34 
W. 30. 

4752. Amount of fees.] — An appeal by 

the dofts. to tliis action was dismissod with costs. 
On the hearing of the appe*al, wdiich occupied 
scve*ral days, no vivd voce evidence was taken, nor 
w'ere any witnesses who had made ofiidavits cross- 
examined. The bill of costs of the pltf.’s solicitors 
as carried in for taxation contained fees paid to 
the pltf.’s counsel of larger amount than the foes 
which had been allowed to them on the original 
trial, A also refreshers which had been paid to 
them. The taxing master reduced the amounts 
of the fees, still leaving them larger than the fees 
in the court below, A he also reduced the amounts 
of the refreshers. The defts. objected that under 
r. 27 (48) of Ord. LXV., refreshers could not be 
allowed at all, there having been no ww2 voce 
evidence or cross-examination. The taxing master 
overruled the objection, A said that the amounts 
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of the fees which he liad allowed were to be taJeen 
as a whole & not as refreshers, & that he considered 
the amounts which he had allowed not excessive, 
having regard to the time occupied on the hearing 
of the appeal & the importance of the case. The 
total amounts thiLS allowed exceeded the amounts 
which had been actually paid as fees to the 
counsel. The deft«. took out a summons to 
review the t>axation, on the ground that the taxing 
master had indirectly allowed refreshers, & that, 
having once exercised his discretion as to the 
increased amount of the fees to be allowed on the 
appeal, he could not again increase those fees, &, 
at any rale, could not allow larger fees than those 
which had been actually paid by the solicitors to 
the counsel. Peahson, J., said that the question 
was whether the taxation was vitiated because 
that had been done by two steps which might 
have been done by one. The solicitor was under 
a mist^ake when he fixed the fees on the briefs ; he 
lixed them with reference to the refreshers which 
he thought would be allowed. The question was 
whether the mistake was to deprive the pltf. of 
that which would have been a proper fee, & would 
have been allowed by the taxing master if it had 
been originally marked as sucli on the briefs. 
His Lordship thoiight he should be doing injustice 
if, by reason of this mistake, ho disallowed a fee 
which would have been allowed if it had been 


originally marked as a fee. The summons must be 
dismissed with costs. — Edgington v. Fitzmaurk’k, 
L1885] W. N. 170. 

4758 , ,1 — Tjjf. special allowances Si, 

scale of fees mentioned in Hules of Supreme Court 
1883, Ord. LXV., r. 27, sub-sect. 48, are applicable 
to all taxations, whether in an action in the 
Supreme Court, or under the cormnon order, or 
under a special order obtained by a client against 
his solicitor under the jui’isdiction given by the 
Solicitors Act, 184.S (c. 78). But Ord. LXV., 
r. 27, sub-sect. 48, does not prevent the client from 
giving the solicitor authority, which may be 
express or implied, to employ a particular leader. 
Si to give him such special fees by way of refresher 
or otherwise, though of far larger amount than 
the maximum fixed by sub-sect. 48, as may be 
necessary to secure his services. And such 
authority having been shown by the evidence to 
have been clearly & distinctly given by the clients 
(a board of directors) to their solicitor : — Held : 
the taxing master was not precluded from allowing 
juore than the maximum scale fee fixed by sub- 
sect. 48, & that he must exercise his discretion as 
to the qvanium, having regard to the authority 
given by the clients to their solicitor. 


There is no recognised rule that where special 
fees have been paid to the header, the fees paid to 
his juniors must be according to the same rate ; 
cV, accordingly, in the absence of proof that the 
clients had authorised payment of special refresher 
fees to the junior counsel propoi*tionate to those 
paid to the leader, the disallowance by the taxing 
master of special refresher fees to the junior 
counsel was upheld. 

Although the case was one of very great 
niagnitude & complication, & occupied twenty- 
nine days, the court declined to interfere with 
the discretion of the taxing master in disallowing 
extra fees paid by the solicitor to his counsel for 
consultations.— i?eHABRi 80 N (1886), 33 Ch. D. 62: 
66 L. J . Ch. 768 ; 66 L. T. 72 ; 60 J. P. 372 : 34 
M . B. 645 ; 2 T. L. E. 671, C. A. 

4754. ,] — On a party &; party taxa- 


tion refresher fees to counsel may be allowed in 
excess of the maximum set out in Ord. LXV., 
r. 48 . — Stewart & Co. v, Weber (1903), 89 L. T. 
669 ; 19 T. L. R. 722. 

4755. .]— Under r. 10 of Jan. 1902, 

of Ord. LXy. (now sub-r. 29 of r. 27, p. 947, posf), 
the discretion of the taxing master to allow re- 
fresher fees is no longer limited, in taxations as 
between party & party, to tlie maximum fees 
prescribed by Ord. LXV., r. 27, sub-r. 48 ; he 
may allow such foes as shall appear to him to be 
necessary or proper for the attainment of justice 
or for defending the rights of any pai-ty. — C aven- 
dish V. Struit, [1904] 1 Ch. 624; 73 Ju J. Oh. 
247 ; 90 L. T. 500 ; 62 W. U. 333 ; 20 T. L. R. 
99 ; 48 Sol. .lo. 116. 

4756. .] — The second part of Ord. LXV., 

r. 27, sub-r. 29, p. 947, post, provides that : “save 
as against the party who incurred the same costs 
shall be allowed which appear to the taxing master 
to have been incurred or increased tlirough over- 
caution, negligence or mistake or by payment of 
special fees to counsel or special charges or expenses 
.to witnesses or other persons, or by other unusual 
expenses ” : — Held : that this provision applies 
not only to costs as between party & party, but 
also to each of the several cases of costs as between 
solicitor & client, which are distinguished in 
practice, except only the case where the costs are 
payable to the solicitor by the client himself, 
tljat case being excluded from the provision by 
the saving words at its commencement ; A, 
consequently, tliat where a judgment directed 
that the pltf. should recover against the deft, a 
sum as damages A also costs as between solr. A 
(*lient, the case came within the above provision, 
<fe the taxing master on taxation had rightly dis- 
allowed special fees to counsel & other expenses.- 
Gidek r. Randael, [1915] 1 K. B. 290 ; 84 Jj. .1. 
K. B. 786 ; 112 L. T. 271 ; 59 Sol. Jo. 131, L. A. 

4757. Court of Appeal.] — The power of a 

taxing master to allow refreshers to counsel is not 
limited to the cases specified in Ord. LXV., r. 27, 
sub-r. 48, A such refreshers can, therefore, in the 
discretion of the taxing master, be allowed on an 
argument before the Court of Appeal.- Svendsen 
in Wali^ce (1885), 16 Q. B. D. 27 ; 65 L. .1. Q. B. 
65 ; 53 L. T. 505 ; 34 W. R. 151 ; 2 T. L. R. 48. 

4758. .] — Whore the hearing of an 

appeal from the Chancery Division occupies more 
than one day, the taxing master has a discretion 
to allow additional fees to counsel, in the shape of 
a daily allowance or otherwise, though no vivd voce 
evidence has been adduced before the Court of 
Appeal, such fees not being treated as refreshers 
in the sense in which refreshers arc dealt with on 
taxation as fixed sums, but as an allowance by 
way of addition to the original fees, on the ground 
that such fees have by miscalculation been fixed 
too low. This discretion, however, is to be 
exercised with jealousy, since there is not in such 
a case the same difficulty in fixing the proper fee 
at first as there is in cases where oral evidence is 
adduced, the probability of a case lasting long in 
argfument being a matter which ought to be taken 
into account at the time of delivering the brief. — 
Easton v. London Joint Stock Bank (1888), 
38 Ch. D. 25 ; 57 L. J. Ch. 329 ; 68 L. T. 364 ; 
36 W. R. 375 ; 4 T. L. R. 243, C. A. 

4759. Palatine Court.] — The amount of 

the refreshers allowed to counsel in cases in the 
Palatine Court is in the discretion of the taxing 
master, & he is not bound by Ord. LXV., r. 27, 
8ub-s. 48, of the Rules of the Supreme Court. — 
Ebrard V. Gassier (No. 2) (1886), 66 L. T. 741 ; 
3 T. li. R. 26, C. A. 
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4760. Term refreshers.] — On the 20th inst., 
the pltfs/ action having been dismissed with 
costs, a summons was taken out by them to review 
taxation. It was contended by the pltfs. that the 
(axing master was wrong in having allowed the 
costs of witnesses whose names did not appear in 
the judgment order as drawn up by tlie registrar, 
notwithstanding that such witnesses were present 
although not called by the deft. The question 
also arose as to the allowance to counsel of term 
refreshers when refreshers from day to day had 
been allowed. The trial of the action had occupied 
many days, & the witnesses who were not called 
liad been present to meet a part of the pltfs.’ case 
which was not urged at the trial. (hii'JTY, J., said 
that there was not, A; never was, any rule as to 
allowing the costs of those witnesses only whoso 
names appeared on the decree or judgment. The 
absurdity of the contrary contention was apparent. 
The pltf., after having opened his case or during its 
op(ming, might voluntarily give in, oi* the court 
might be satistied that the pltf. had no case A 
might not call upon tlio deft., in which cases the 
deft, would, of course, be entitled to the costs of 
the witnesses he had brought but not be(‘n required 
to call. Moreover, although it was convenient for 
the purposes of appeal that the judgment should 
record the names of the witnesses, yet it was not 
actually necessary for the purposes of taxation 
that tliey should appear on the record. As to the 
question of the term refreshers, both the registrar 
& taxing master had stated their opinion tiiat it 
was tiie established practice to allow them, & this 
being so, & as no precedent to the contrary had 
been produced, he should follow the practice as 
stated, & not disturb the taxing master’s certiti- 
cate. — Levktus v. Newton (1883), 28 Sol. Jo. 
10(1, J67. 

( / ) Number of Counsel. 

R. S. C., Ord. LXV., r. 27. (47) Wlicre the costs of retaining 
two counsel may properly be allowed, snch allowance may bo 
made although both such counsel may have been selected from 
the outer bar. 

4761. Two counsel.] — Upon the taxation of 
costs, even as between solicitor A eluant, the rule 
is to allow only two counsel, or, under special 
circumstances, throe. — Downing Cot.legio C’ask 
(1838), 3 My. & Cr. 474 ; 40 E. R. 1010 ; suh nom. 
A.“G. V. Vigors, 7 L. J. (di. 214 ; 2 Jur. 508. 

4762. .] — The general rule, tliat upon 

taxation of costs as between party & party, the 
briefs of more than two counsel shall not be 
allowed, is not inflexible. 

Upon the hearing of the appeal in tliis case the 
evidence oxlondcd over 7,050 folios selected from 
a larger mass of evidences That evidence is very 
conflicting, consisting of a correspondence carried 
on for years, 4&; of extracts from the books of the 
contending parties, having reference to the 
various important questions involved in the suit. 
One of those questions lias been argued before us 
to-day, & upon it we have taken time to consider 
oui‘ judgment. If there is any case in which an 
exception to the rule should be allowed, it is this 
(Lord Oampbej.l, C.). — Pearce v. Jandray 
(18(30), ] De G. F. J. 573, 576 ; John. 702 ; 2 
L. T. 169 ; 8 W. R. 383 ; 46 E. R. 483, C. A. 

4763. Discretion of master.] — Friend v. 

Solly, No. 4048, 'post, 

4764. ^.J — Wheeler v, Fradd, No. 

4064, post, 

4765. Unopposed motion.] — Sturge v, 

llmsDALE, No. 4973, post, 

4766. .] — Friend v, Solly, No. 1948, 

30 *^ 


4767. .] — Briefs to two counsel, on an 

unopposed motion made by a trustee to pay 
money into court, allowed, upon appeal from the 
decision of the taxing master. 

It is a matter of great consideration whether 
two counsel ought to be always excluded in cases, 
merely because they appear simple in themselves ; 
they may be mixed up with other matters which 
may require a very great deal of consideration 
(Lord Langdale, M.R.).— Stephens v. Nkw- 
noRouGii (Lord) (1848), 11 Boav. 403 ; 17 L. J. 
Ch. 332 ; 11 L. T. O. 8. 237 ; 12 Jur. 319 ; 50 
E. R. 872. 

4768. Separate defence by trustee —Where 

hostile order sought.]— Maddock, Butt^ r. 
Wright, No. 4955, post, 

■ Arbitration proceedings.] — jS'ce Arbitra- 

tion, Vol. IL, pp. 608, 609, Nos. 2395-2400. 

4769. Amount of Junior counsel’s fee.] - 

A junior counsel is entitled to be allowed two- 
thirds of the fee allowed to his leader, & the taxing 
master has no power to direct that the amount of 
the fee of junior counsel on tlie hearing before the 
master in <‘hambers should be deducted from tluj 
amount of the fee allowed on thci adjourned hearing 
before the judge in court, on tlio ground that the 
brief was practically the same on each occasion. — 
Ite Park, Bott p. Chester, [1921 ] W. N. 259 ; 66 
Sol. Jo. (W. R.), 2. 

4770. Three counsel — Complex & difhcult case.) 

—Pearce v, liiNDSAY, No. 1762, ante. 

4771. .] — In a (‘ase of considerable 

com] )li cat ion, in which charges of fraud were made 
against deft., judgment liaving been given for him 
with ('osts, he was allowed the costs of employing 
thr(‘e counsel, though the taxing master had only 
alloAvcd tlie costs r>f two. — K irkwood v. Webster 
(1878), 9 Oh. D. 239 ; 26 W. R. 812. 

4772. .]— It is the duty of the court 

to decide for itself, upon its own judgment, 
whetJjer an exoeidion should be made to the 
g(‘neral ruh* that the (‘osts of only two counsel 
should b(‘ allowed on taxation between party & 
party, 'hho pDvscnt case was so simple & so free 
from difficulty, tliat T could hardly understand the 
argiuueni tliat the costs of three counsel ought to 
be allowed (I’earson, Le May, Le May 

p. Welch, [1885] W. N. 180. 

4773. .] — Unquestionably tlie ordinary 

rule is, only to allow the costs of two counsel as 
between jiarty & party, but this rule is not an 
inflexible one, A, having myself tried this action, 

J am able L) say, that 1 do not remember any case 
in which so many & dilTicult questions of law were 
raised, & in my opinion it is eminently one in 
which it is (‘ssentially necessary for tlie x>iirposo 
of doing justice that three counsel should be 
enqiloyed, dc one in which a reasonable & jirudent 
man acting with ordinary jirudence would not have 
ventured to come into court without three counsel 
(Ohitty, J.). -Uashwood V, Magniac, [1892] 
W. N. 51. 

4774. — “.1“ This was an application by 

a wife to review the master’s taxation of her 
husband’s costs of her appeal from a judgment of 
the Jiords Justices sitting as judges in lunacy. 
Applicant took objection to the taxation on the 
ground that the master had allowed the costs of 
three counsel to the husband upon the appeal : — 
Held : as the case was one of unusual length & 
difficulty, & the court had heard three counsel for 
the i:)etitioner, the master was right in allowing 
the costs of three counsel. — Re Catiicart, [1893] 
W. N. 107. 

4775. .] — Re Anglo-Austrian Print- 

ing & Publishing Union, No. 1740, ante. 
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4-776. .J — Where costs are awarcUd 

upon an application to the Railway & Canal 
Comrs., the costs of more than two counsel will 
not be allow’ed on taxation between party & party, 
unless the case involves extraordinary complica- 
tion & difficulty, & is one in which a reasonable 
6c prudent man, acting with ordinary prudence, 
would not go into court without three co\msel. 

In applying this latter test, the chance of counsel 
being absent should not be taken into considera- 
tion ; but it should be assumed that all the counsel 
employed can attend throughout tlie hearing. — 
(Glamorgan County Council v. Crkat Western 
Ry. Co., [1895] 1 Q. B. 21 ; 01 L. J. Q. B. 138 ; 
71 1j. T. 730 ; 50 J. P. 182 ; 9 Ry. ck Can. Tr. (^as. 
1, 1). C. 

4777. . J —On the taxation of the costs of 

the co-respondent to a j)etition for divorce which 
was dismissed with costs, the trial having lasted 
1 4 days, the registrar only allowed the costs of 
two counsel. The judge allowed the costs of tliree 
counsel on account of the <‘omj)lexity of the case, 

tlie Court of Appeal refused to interfere wdth 
his discretion. -IIaktopp p. IIartopp A Cowley 
(1901), 20 T, L. R. 21(>, C. A. 

4778. .] - Peel r. London 6c North 

Western Ry. Co. (No. 2), No. 4871, post. 

4779. .] — The costs (»f three counsel 

ought not to be allowed except in a case of special 
complication, 6c in judging whetli(*r there is such 
complication the court will take into consideration 
the length of tinn^ the ease lasted 6c other matters. 
But neither length of time nor scientific evidence 
is in itself a justification for the employnient of 
tlu'C(* counsel. A qualifying fee to a witness for 
llie ]mrpose of procuring evidence may be allow'ed 
on taxation, even thoiigli the witness is not an 
expert or seientihc witness. - A.-G. v. Birmingham, 
p:t(’.. Dhainage Board (1908), 62 8ol. Jo. 8.66. 

4.780, .] — Perry 6c Co., lyri). v. 

Hp>^in (T.) 6c Co., No. 4972, jjost. 

4781. .] — Amal(4amated I^ropertie.s 

OF Bhodesia (1913), Ltd. v. Globe 6c Phcenix 
( ioLD Mining Co., Ltd., No. 4411, ante. 

4782. .j —lie De Key.ser’s Royal 

Hotel, Ltd., De Key.ser’s Royal Hotel, Ltd. 
V. JL, No. 4098, ante. 

4783. — I — Discretion of master.] — This 

was an adjourned summons on behalf of deft, for 
the I'eview of the taxation of the taxing master, 
w'ho had disallowed the costs of two junior counsel 
at the healing of the suit. Bacon, V.-C., said that 
the taxing master, who knew all the facts of the 
case, 6c therefore knew the amount of labour 
required in the case, had allowed the costs of two 
juniors, although he bad disallow^ed the costs of a 
second leading counsel, & he would not overrule 
that decision. In a complicated case the services 
of two juiiiois, if not absolutely necessary, were 
(‘xtremely useful. It was the duty of the junior 
to be ready at any moment to turn to every 
particle of the evidence, 6c the administration of 
the court was matcTially assisted by the thorough 
knowledge of the case by Uie junior counsel, 6c he 
would be doing mischief, perhaps injustice, by 
altering the order made by the taxing master, 6c 
the summons must bi' refused with costs. — North 
Eastern Ry. Co. v. Jackson (1874), 22 W. R. 629. 

4784. .] — As regards the objec- 

tion to the employment of a third counsel, 1 thought 
it right to ask the learned judge who tried the 
action his view upon the point, 6c his lordship has 
authorihed me to state that the case was one of 


great complexity as regarded both the law & the 
facts. The case was a proper one for the taxing 
master to exercise his discretion, he did so by 
allowing costs to three counsel. In Kirkwood v. 
Webster f No. 4771, ante^ it was said by Ery, J., 
that he felt as other judges had done, that in cases 
of this kind he ought not without very strong 
reasons to differ from the conclusion of the taxing 
master. In this case I have no materials before 
me to show that the taxing master came to a 
wrong conclusion, & therefore that objection must 
be overruled (Stirling, J.). — Bidder v. Bridges, 
[18871 W. N. 208, 209. 

4785. .] — Denaby & Cadeby 

Main Collieries, Ltd. v. Yorkshire Miners’ 
Assocn., No. 4947, post. 

Patent action.] — See I^atents, 

Vol. XXXVI., p. 834, No. 3200. 

4786. Third counsel familiar with 

earlier proceedings.] — In my opinion the master 
w^as right in disallowing the costs of a third counsel. 
The hearing of the motion before Farwell, J., 
occupied only a very short time, 6c in the Court of 
Appeal the hearing began on one day 6c iinished 
on the next, & no witnesses W'ere called. It was, 
how'cver, allcgi'd tliat one of the counsel cuigagc'd 
w^as specially familiar with the legal ])omts in- 
volv(‘d, liaving been engaged in the iirst ease, but 
the matter must be treated quite genej*all\ . 
Having regard to the nature 6c the circumsl ances 
of the case, 1 do not consider that it was one in 
w’hich the costs of three counsel should be allow'i‘d 
(Savinfen Eady, j.). — Dyer v. Jvdndon Si iiool 
Board (1903), 19 T. L. R. 413. 

4787. Co-defendants represented by 

two counsel, i- - Grea'J’ Western By. C'o. v. (An- 
PALLA United China (lay (’o., Ih'd. (No. 2), 
No. 1891, 'fmst. 

4788. Great weight ol evidence.] 

The action, after a motion for an injunction Inul 
been heard before Malins, ^ was translerrc'd 
for hearing to Fry, J. Deft, therefore r(*tained a 
third counsel. The taxing master allowT'd his 
costs: -Held: the costs of such counsel could 
not be allowT'd on account of the transfer, 6c tin* 
weight of the case did not justify such allowance. 

The rule is clear that the costs of tw^o counsiJ 
only will be allowed unless there are special 
circumstances, 6c these circumstances have always 
included a great weight of evidence (Malins, 
V.-C.). — Mason V. Brentini (1880), 42 L. T. 720. 

4789. Considerable sum involved — Action 

for damage by collision at sea.] - The Mammoth, 
No. 4826, post. 

4790. — — .]- The City of Luck- 

now, No. 4729, ante. 

4791. Interest of successful party con- 

sidered.] — Smith v. Buller, No. 4882, post. 

4792. Attorney-General as counsel — Non- 

appearance at hearing.] — In a charity information 
filed without a relator, the Attorney-Gc'neral did 
not personally appear at the hearing, but two 
other counsel appeared in support of the informa- 
tion — Held : the costs of a brief t-o the Attorney- 
Goneral ought to be aUowTHl in addition to those 
of the twM> counsel in the taxation of costs as 
between )>artv 6c jiarty. ~ A.-(r. v. Dhaperh’ Cd. 
(1841), 4 Beav. 305 ; 49 E. R. 366. 

4793. Junior counsel called within the bar.J 

— The costs of employing two Queen’s counsel for 
the pltf., at the hearing, allowed ; the second 
(Queen’s counsel having drawn the bill when he 
was without the bar. — ^Carter v. Barnard, Kx p. 
CiARTER (1848), 16 Sim. 167 ; 17 L. J. Ch. 278 ; 12 
Jur. 322 ; 00 E. K. 832. 

4794. .J — Where a junior counsel who 
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ha« prepared the pleadings for a painty to a cause 
is called within the bar before the hearing, & after 
a leader has been retained, then, if the case is of 
such a description as to make the retaining a 
header at that stage of the cause proper, the costs 
of thi’ee counsel at the hearing ought to be allowed. 
— COUSENS V. COUHENS (1871), 7 Oh. App. 48 ; 41 
L. J. Ch. 106 ; 25 L. T. 719 ; 20 W. K. 48, O. A. 

4795. .] — Betts v. Cleavek, No. 

4702, ante, 

4796. .] — lie Laffitte (Chakuss) & 

Co., Ltd., Labttttp^’s Claim, No. 4923, post 

4797 . — .] — mere fact of a junior 

coimsel in a cause having been appointed one of 
Her Majesty’s counsel is n(jt a sufficient reason for 
allowing, on taxation, the costs of briefs to thi*ee 
counsel. — Practice Note (1875), 10 Ch. App. 540. 

4798. .] — This was a summons to 

review the taxation of a bill of costs. The taxing 
master had disallowed three counsel to deft., 
against whom the bill had been dismissed with 
costs. Deft, had retained a leading counsel. The 
junior counsel who drew his answer was called 
within the bar ; thereupon a new junior Avas 
employed to advise on evidence, etc. Briefs were 
given to all three' iit the hearing ; — Held : the 
(;ase was governed by the decision in J^efts v. 
Cleaver, JSo. 1702, auir, & the rule receJitly laid 
down by tlie Jjord (Uiancellor, with the con- 
currence of th(' Lords Justices, No. 4797, ante, & 
the application Avould be refused.— France v. 
Carver, [1875] W. N. 171. 

4799. .] — In this suit, which was 

commenced uiuh'i* the old ])ractice, the bill was 
drawn by W,, k that gentleman having been 
called witliin the bar b(*fore the answer was put 
in, tin' bill was subsequently amended by 1 )., 
while on th(‘ hearing L., Q-C., k \V., Q.C., were 
instructed for pltf., but no junior counsel. The 
A4ce-Clianc(‘llor intimated that tlie proper practice 
under the circumstances was that a junior couns(‘l 
should be instructed f<u* pltf., 1 ). was instructc'd 
k app(‘ared with li., Q.C., k W., Q.C., accord- 
ingly.— Payment V, Dimbleby, [1877J W. N. 67. 

4800. , I — Before the trial of an action 

the junior counsel for pltf. was called within the 
bar ; at the trial, which lasted eight days, three 
counsel W(‘re engaged — viz. a leading Queen’s 
counsel, the Queen’s counsel wlio liad formerly 
been junior in the case, k a junior. The judge 
decided in pltf.’s favour. 4’he taxing master 
disallowed the fees of the leading Queen’s counsel ; 
— Held : the taxing mastcT liad exercised his 
discretion rightly, as the case ivas not one in Avhich 
it was essentiaily necessaiy, foi* tht‘ purpose of 
doing justice betAveeii the parties, that tJic pltf. 
should employ three counsel. — Parish v, Pooi.e 
(1886), 34 W. H. 365 ; 2 T. L. R. 279. 

4801. Direction by judge to taxing master.] 

“ This was an appeal by Lady C. against a direc- 
tion given by Sir James Hannen to the registrar 
Jiot to allow the costs of a third counsel retained 
by her in the trial of a petition in the Divorce 
Court brouglit against her by her husband. Lord 
C. was ordered to pay his wife’s costs of the pro- 
(jeedings, k the question was afterwards rais(Hl on 
his behalf whether she ought to be allowed the 
costs of more than two counsel. The registrar in 
taxing the costs allowed the costs of a third 
counsel, amounting to £800. But on appeal to 
the President his lordship directed the registrar 
to allow the costs of two only. J^dy C. appealed : 
— Held : the court must not be understood as now 
deciding whether there was a right of appeal or 
not. But, assuming that there was a right of 
appeal, Sh J . Hannen, a judge of great experience, 


had decided, not that the costs of three counsel 
could never be allowed, but only that, in the 
circumstances of this particular case, it was not 
right that Lord C. should be burdened with the 
costs of three counsel. The judge had simply 
exercised his discretion in the particular case, k 
the Court of Appeal ought not to interfere. Tlie 
court never interfered with the discretion of a 
taxing master on a question of amount. — Camp- 
bell V. (^AMPBEix, [1887] W. N. 83 ; 3 T. L. R. 
558 ; 31 Sol. Jo. 378, C. A. 

4802. Third counsel added by defendants 

on appeal — Four counsel for plaintiffs in lower 
court.]— On the hearing of an action in the 
Chancery Division, was represented by four 

counsel, defts. by two only. Judgment was then 
given for the defts. Pltf. having given notice of 
a])peal, defts. retained another counsel, & were 
req^resented by him k their foi’mer counsel at the 
hearing of the appt'al, which was dismissed with 
costs. Th(' taxing ofllccr disallowed the fees paid 
to the additional counsel: — Held: the case was 
one in which the court (Right not to interfere ivith 
th (5 taxing officer’s discD'tion. 

The taxing officer allowed foj* the defts.’ two 
original couns(4 (mly the same fees as had been 
allowed in the court helow' : — Held : that th(i 
court ought not to interfere with the taxing 
officer’s discretion. — Wegmann v. Corcoran, \\ itt 
k Co. (1880), 41 L. T. 792. 

4603. Duty of solicitor to advise client as 

to costs.] — Even if a solicitor has obtained liis 
client’s sanction to the einyiloymcnt of a third 
counsel on an appeal, the costs will not be alloW(‘d 
on taxation betw(^en solicitor k clUmt, unless the 
solicitor lias also explaiiu'd to the client tliat the 
costs will probably not be allowed as between 
party k party, k that, even if h(‘ succeeds on Jiis 
app( 3 al, he may have to pay the costs of the third 
couns('l himself "/iV Broad Broad (1885), 15 
Q, B. 1). 420 ; 54 L. J. Q. B. 573 ; 52 L. T. 888 ; 
1 T. L. R. 653, C. A. 

4804. Leading counsel not attending hearing - 
Attorney-General.] — A.-C. v. Drapers’ Co., No. 
1702, a7de, 

4805. .J— A. brought an acthm against B., 

which was dismissed witli costs. A. appealed, k 
the Court of Appeal, without calling on counsel 
for respondent, dismissed the appeal with costs. 
A, objected to x>ay the fee of B.’s leading counsel 
in the Court of Apjieal on the ground that he was 
not- pr('sent at the hearing of the appeal : — Held : 
tlie couit would not disturb what was described 
by an experienced taxing master as the uniform 
practice in x>arly k party taxation extending over 
forty years. — Charman v, Brandon (1900), 82 
Ju T. 369. 

( 7 ) Premature Preparation and Delivery of Briefs, 

R. S. C., Ord. LXV., r. 27. (49) Where a cause or matter shall 

not be brought on for trial or hearing, the costs of and conse- 
quent on the preparati(ui and delivery of briefs shall not be 
allowed if the taxing ollicer shall be of opinion that such costs 
were prcmatmely incurred. 

4806. Time for delivery of brief.] — It depends 
on the nature of the case how long beforehanci it 
is reasonable to deliver a brief, k the taxing 
master decides it (Jessel, M.R.). — Thomas v. 
Palin (1882), 21 Ch. D. 360, 363. 

(h) Voucher for CounseVs Fee, 

R. S. C., Ord. LXV., r. 27, (62) No fee to counsel shall b^ 
allowed on taxation unless vouched by his bignature, 

4807. Business & fee to be specified.]-;— Pay 

ment in respect of counsel’s foes should specify th( 
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cause, & each particulai* fee. Payments, except 
for stated & specific fees for particular matters of 
business done or to be done, disapproved of . — Re 
SmTH (1841), 4 Beav. 309 ; 49 E. li. 368. 

Receipt stamp.] — See Barristers, Vol. III., pp. 
333, 334, Nos. 231, 232. 


(i) CounseVs Clerks' Fees, 

R. S. C., Ord. LiXV., r. 27. (5]) The following fees arc to be 
allowed to counserB clcrkB : — 


S' «. it* 

Upon a fee under 5 guineas 0 2 6 

6 guineas and under 10 guineas . . 0 6 0 

10 guineas and under 20 guineas . . 0 10 0 

20 guineas and under 30 guineas . . 0 15 0 

30 guineas and under 60 guineas . . . . 10 0 

60 guineas and upwards per cent. . . 2 10 0 

On consultations, senior’s clerk . . 0 6 0 

On consultations, junior’s clerk . . . . 0 2 6 

On conferences . . . . . . ..060 

On retainers (where allowed) : 

General retainer . . . . . . . . 0 10 6 

Gommon retainer ..026 


See BARRiSTEits, Vol. III., pp. 322, 323, Nos. 
100 - 102 . 


M, Inspection of Documents, 

R. S. C., Ord. LXV., r. 27, (17) (a) The costs of inspection I 

of documents shall be in the discretion of the Taxing Master, 
but no allowance is to be made for any inspection unless It is 
shown to the satisfaction of the Taxing Master that there were 
good and sufficient reasons for making such inspection. 


y , Interim Certificates or Allocaturs, 

R. S. C., Ord. LXV., r. 27. (17) (6) The taxing officers of the 
Supreme Court or of any division thereof shall have power and 
authority to make one or more interim certificate or certificates 
allocatur or allocaturs in any taxation for any portion or portions 
of the taxed costs directed to be taxed without w'aitlng until a 
certificate for the full amount can be made. 


4808. Certificate lor lump sum — Subsequent 
alteration of certificate.]— The certificate or allo- 
catur referred to in the eailier part of Ord. LXV., 
V, 27, reg. 39, before the signing of which a party 
may, ^ after the signing of which he may not, 
carry in an objection to the allowance or dis- 
allowance by the taxing officer of any items in the 
bill of co.sts, is either a ffnal certificate, or else an 
interim ceitificate specifically certifying the allow- 
ance or disallowance of tliese particular items. 

Consequently the signing of an interim certifi- 
cate vhich merely gives a i‘ound sum on account 
of the items in the bill of costs which ai’e not at 
that time the subject of objection does not prevent 
a party from carrying in, or the taxing master 
from considering, a subsequent objection in 
respect of items that had been allowed or dis- 
rulowed without objection before the signing of 
that ceiiihcate. — H arper v, Firbakk, [1918] 2 
K. B. 609 ; 87 L. J. K. B. 945 ; 119 L. T. 290, 
C. A. 

O. Coynes of Doc-uments, 

J* 27. (18) Afi to taking copies of docu- 
ndfV another party, or extracts therefrom, 

take the nr entitled to 

)>roduclnff to pay the solicitor of the party 

writ in? extract as he may, ))y 

01 t fe nartv solicitor 

suptl V thrsftmr1w?^u*u® document refuses or neglects to 
toMe at libe?!^ or extract is 

ducine is not t!n it, and the solicitor for the party pro- 

ucing is not to be entitled to any fee in respect thereof. ^ 

Uberty to Inspect- Right of 
®°**‘.** hlmsell.]— An order had been 

libertv [nor. lonn giving the applicant 

y to inspect documents in the possession of the 


liquidator at all reasonable times, & to take copies 
at his own expense ; & the question was raised 
whether the applicant was at liberty to take the 
copies & extracts himself, or only to have copies 
furnished to him on paying for the same. 

Counsel for the liquidator contended that 
Rules of Supreme Court, 1883, Ord. LXV., r. 18, 
applied, & that the applicant was only entitled to 
have copies supplied at the rate of id, per folio. 

Wright, J., said the order had been made in 
the ordinary form — to take copies — which meant 
to take copies without paying for them . — Re 
Arauco Co., [1899] W. N. 134. 

4810. .]— On the application of the 

pltfs., an order wa.s made for the production at 
the office of the defts.* solicitor of documents in 
the possession or power of the defts. The order 
further provided that “ the applicants, their 
solicitors & agents, are to be at hberty to inspect 
& peruse the documents so produced, & to take 
copies & abstracts thereof & extracts therefrom, 
as the api^licanis shall be advised : — Held : that 
under this order the pltfs. were entitled, as they 
would have been under such an order made in 
the Court of Chancery before the Judicature Act, 
to make copies themseh es or bj* their solicitors or 
agents of the documents pi'oduced in accordance 
with the order. 

8ub-iTde 18 of r. 27 of Ord. LXV. has not taken 
aw^ay the right of a litigant who obtains such an 
order to make copies liimseJf of the documents 
pi‘oduced. The object of that sub -rule is only to 
iix the amount of the charge to be paid by* the 
inspecting htigant when he formally requires a 
copy or extracts to be furnished to him by his 
opponent. — Ormerod, Grierson & Co. v, St. 
George’s Ironworks, I/rD., [1905] 1 Ch. 505 ; 
74 L. J. Ch. 373 ; 92 J.. T. 541 ; 63 W. K. 602 ; 
49 Sol. Jo. 332, C. A. ; subsequent 2 ^'f'oceedings 
(1900), 95 Ju T. 094. 

Sec Form No. 18, Api)endix K., Yearly Supreme 
Court Practice. 

Notice to produce documents.] — Sec K. S. C., 

Ord. XXXI., r. 15, p. 513, aide, 

4811. Copies — For counsel.] — This was an action 
with witnt'sses, in wdiich deft, succeeded at the 
trial, the action being dismissed with costs ; 
there w ere a large number of witnesses. Questions 
arose as to what costs the deft, w^as entitled, the 
principal point being (1) whether it was a case for 
three counsel ; (2) whether the costs of making 
copies for the use of counsel of affidavits of docu- 
ments, & of the documents included therein, both 
of pltf. 6c deit., should be allowed. The taxing 
master only allow’ed the costs of two counsel <te 
disallowed the costs of such docmiients as he con- 
sidered immaterial : — Held : considering the 
number of witnesses three counsel should be 
allowed, especially as the action was one which 
would have been dealt with formerly on a common 
law action, as to the documents, it was not 
material for counsel to have every document men- 
tioned in the affidavit. The taxing master must 
use his discretion 6: allow the costs only of such as 
were material.- Millard v. Bukroughes, [1880] 
W. N. 4. 

4812. - — - - - — .J—An order had been made 

by tJ)e (burl of Appeal on the application of the 
defts. dijecting part of an affidavit to be struck 
out as scandalous giving the defts. the costs of 
the ajiplication. Among the items in the bill of 
costs of the defts. were charges for four copies of 
the pleadings, one for the use of counsel & three 
for the of the judges of the Court of Appeal. 
The taxii^ master, without entering into the 
coDBideraiion of the question whether the copies 
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were necessary for the purpose of the application, i 
disallowed them on the ground that it was the 
general rule not to allow the costs of copies of 
pleadings on an interlocutory application : — Held : 
no such general rule as was alleged to exist in the 
taxing master’s office could be sustained ; it was 
the duty of the taxi^ master to consider in each 
case whether the copies were “ necessary or proper 
for the attainment of justice,” & ihat as the 
copies in the present case were necessary for the 
hearing of the application, the costs of tliem must 
be allowed.— Wabner v, Mokhkb (1881), 19 Ch. 1). 
72 ; 61 J. Ch. 86 ; 45 L. T. 359, C. 7\. 

.1— aS'cc, a7,so. No. 4824, post. 

4B13. Depositions.] — The copy of the 

deposition which is on the file was not made for 
the puij^oses of the appeal, & therefore the costs 
of making it are not within our jurisdiction. As 
regards the service of a copy of the deposition on 
the appellant. I am extremely loth to recognise 
any such practice. Notice of the intention to use 
any document which is already on the file ought to 
be sufficient. The paHy to whom the notice is 
given can go & look at it & make extracts of such 
parts as are material, or it might happen that he 
had already taken a note of tlie deposition. We 
ought not to sanction any such practice of serving 
copies of long examinations. With regard to the 
costs of the copies of the deposition which were 
supplied for the use of the respondent’s counsel, 

1 think that in the present case those costs should 
be allowed. It must not be supposed that we 
should in all cases allow such costs ; we might in 
some cases allow only the costs of making extracts. 
But, in the present case, I think it was reasonable 
to supply copies for the use of counsel (Jessel, 
M.R .). — He C’ooPKU, Ex p. Hall (1882), 19 Ch. D. 
580, 687 ; 51 L. J. Ch. 556 ; 46 L. T. 549, C. A. 

4814. Shorthand notes of evidence.] 

— Under the common order of the Court of Appeal 
giving the costs of the appeal A of the shorthand- 
writer’s notes of the evidence A of the judgment in 
the court below, the solicitor of the successful 
party, when tlie shorthand notes have been 
IJiinted in the first instance, is entitled on taxation 
of the costs to be allowed, in addition to the 
])rint/er’s bill, 3d. per folio for one printed copy of 
the shorthand notes of the evidence supplied to 
each of his counsel on the appeal A 3d. per foho 
for one printed copy of the shorthand notes of the 
judgment supplied for the use of each judge of the 
Court of Appeal. — Singer Manufacturing Co. 
V. Logo (1883), 53 L. J. Ch. 288 ; 49 J^. T. 484 ; 
31 W. B. 392, C. A. 

4815. — — For the court — Court of Appeal.] — 

The three judges in the Court of Appeal should 
each be provided with a copy of material docu- 
ments (such as a copy of a \\dll, the construction 
of which is in question), A the costs of the three 
copies should be allowed by the taxing masters. — 
He Kandell, Hood v. Kandell (1887), 56 Ij. T. 
8 ; 3 T. L. R. 365, C. A. 

4816. ,] — It is the duty of an 

appellant on the hearing of an appeal involving 
the construction of documents to supply the 
Court of Appeal with three copies of each material 
document, A it is the practice to allow the costs of 
such copies on taxation. 

Where an appellant in such case failed to supply 
three copies of such documents, the appeal was 
ordered to stand over, A the costs of the adjourn- 
ment were directed to be borne by the appellant. — 
Cannot v. Oppenheim (1889), 38 W. R. 1, C. A. 

4817. .] — On an appeal relating 

to the construction of a will one copy only was 
furnished for the use of the T^ords Justices, the 


reason alleged for this course being that the taxing 
masters were chary of allowing the cost of three 
copies in a small case. The I^rds Justices pro- 
tested against the notion that it was possible for 
the court to perform its duty properly in con- 
struing a will or other instrument unless a copy 
of such instrument was provided for the use of 
each member of the court, A intimated that the 
cost of copies so provided ought to be allowed on 
taxation.— Practice Note, [1897] W. N. 8. 

4818. Interlocutory proceedings.] — 

Warner v. Mossks, No. 4812, ayite. 

4819. Short cause without pleadings 

— Or notice of motion.] — In actions coming on as 
short causes without pleadings or notice of motion 
copies of the affidavits in support should be left 
with the papers for the use of the judge . — He 
Church Stretton Mineral Water Co., Itd. 
(1904), 52 W. R. 375 ; 48 Sol. Jo. 299. 

4820. Documents for construction 

by court.] — Summons for the determination of a 
question depending wholly upon the construction 
of two settlements. No copies of the settlements 
had been prepared for use of the judge, A it was 
stated that it was not the practice of the taxing 
masters to allow the costs of copies prepared for 
this purpose. 

Parwi:ll, .T., said that it was quite iTnx>ossible 
for a judge to decide questions relating to the 
construction of documents without having coi^ies 
of the documents before him. In his opinion the 
costs of copies supplied for the use of the judge 
ought always to be allowed ; A if it was not the 
practice to allow them, he was prepared to make an 
order in every case before him, which turned on 
the construction of documents, that such costs 
should be allowed. — Re Houstoun’r Settlement, 
Sparkes V. Hutchell (1903), 89 L. T. 469 ; 52 
W. R. 61 ; 48 Sol. Jo. 33. 

4821. .] — This was a case which 

turned upon the construction of a will. No copy 
of the will had been provided for the use of the 
judge ; A it was stated that there was a general 
impression that the cost of such copies would not 
be allowed on taxation ; — Held : the court ought 
not to be expected to use original documents, ct 
the costs of copies of all relevant parts of wills A 
other documents for the use of the court ought to 
be allowed on taxation . — He Parratt. Parratt 
V. Parratt, [1914] W. N. 222 ; 58 Sol. Jo. 580. 

4322. .] — Because a pltf. is successful 

in his action he ought not to be deprived of some 
part of his proper costs thereof by reason of the 
fact that another pltf. who was employing the 
same solicitor had another action pending wliicli 
related to the same subject-matter ; A d fortiori 
when that other action was dismissed with costs. 
The court ought to be suppUed with copies of all 
documents required for its use ; A the costs thereof 
are properly allowed on taxation. — Walker v. 
Provincial Homes Investment Co., Ltd. (1910), 
101 L. T. 871. 

4323. Correspondence.]— The allowance on 

taxation of the costs of copies of correspondence 
used at the trial of an action is a matter for the 
discretion of the taxing master ; but in exercising 
his discretion he ought to ascertain what part of 
the correspondence was in his judgment necessary 
A proper to be supplied to counsel A the court for 
the proper argument A decision of the case. 
Where, in answer to objections to his taxation of 
the costs of such a correspondence, the taxing 
master merely stated that he had allowed one- 
third, i.e. 1,159 folios, ” which in his judgment A 
discretion comprised all that was necessary A 
proper to allow,” the matter was referred back to 
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him ; but, on his repoi’ting that lie had recon- 
hidored the matter from the point of view above 
indicated, & had arrived at a conclusion not 
substantially differing from that at which he had 
previously arrived, a summons te> vary his 
certificate was dismissed.^ — Budgett v. Budqett, 
[1895] 1 Ch. 202 ; 04 L. J. Ch. 209 ; 71 B. T. 632 ; 
43 W. R. 167 ; 39 Sol. Jo. 61 ; 13 R. 1. 

4824. French & English translation.] 

• — Where a case depended very much on the terms 
used in correspondence conducted in French 
between the pltfs. infer se & the defts. infer sc, the 
court refused to overrule the decision of the judge 
who heard the case, affirming the decision of the 
taxing master, allowing the costs of copies of the 
correspondence in French as w^ell as of the English 
translation for the use of counsel. — Ebrard r. 
Gassier (No. 2) (1886), 55 B. T. 741 ; 3 T. B. R. 
25. (\ A. 

4825. Prints of record in another action.] 

— The parties to an action between the owuiers of 
the B. & the C. agreed that the evidence taken in 
an action betw’cen the owmei's of the A. A; the G., 
A printed for the purpose of an appeal, should be 
used in the action betw een the B. A the C’. The 
pltfs. paid the solicitors of the A. for such prints, 
A charged the siuns so paid in addition to the 
regular charge of 3d. per folio, as though the 
printing had been done in this action, under 
Ord. BXVI., r. 7 : — Held : on objection to the 
taxation, that the charge of 3d. per folio w'as not 
improper. 

In an action arising out of a collision where 
damage had been done to the amount of £2,000 : — 
Held : that the charges of a third counsel should 
not be disallowed. — Tipe Maimmoth (1884), 9 P. D. 
126 ; 53 B. J. P. 70 ; 51 L. T. 459 ; 33 W. R. 172 ; 
5 Asp. M. B. G. 289. 

P, Pefifion u'ifh Tender of Cosfs of Perusal, 

R. S. C., Ord. LXV., r. 27. ( 1 9) Where any petition In a c.iuse 
or matter ahhlgiied to tlie (’hanc(‘r\ Division is served, and 
notice is gi\en to the part> 8er\ed that In case of his appearance 
in Court his costs vlll be objected to, and accompanied by a 
tender of costs for perusing the same, the amount to be tendered 
shall be 1/ 10«. The party making such payment shall be 

.lll()^sed the same in his costs, provided such service was proptr, 
])ut not othrrNvise ; but this order Is without prejudice to the 
rights of either part> to costs, or to object to costs where no 
such tender is made, or where the Court or Judge shall consider 
the part> entitled, notwitlistanding such notice or tender, to 
appear in Court. In any other case in which a solicitor of a 
party served necessarily or properly peruses any such petition, 
without api>earing thereon, lie is to be allowed a fee not exceeding 
the amount aforesaid. 

Service of petitions, generally .] — See Jl. S. G., 

Old. JJT., IT. 16, 17, Part IJX., ante, 

4826. No tender made^ — Respondent’s right to 
costs.]-— Wliore a petitioner does not, on serving 
the petition upon a respondent who has no interest 
in l]i(‘ matter, tender him a sum sufficient to enable 
him to consult a solicitor as to the petition, the 
petitioner must pay the costs of the respondent’s 
appearing. — Wood v, Boucher (1870), 6 Gh. Apj). 
77 ; 40 L. J. Ch. 112 ; 23 B. T. 723 ; 19 W. R. 234. 

4827. Service necessitated through claim by 
respondent.] — A petition for payment out of court 
was served on a party who did not appear on the 
])ctiti()n to have any claim, but had sent notice of 
a claim. She now disclaimed, A was not allowed 
her costs.- He Parry’s Trusts (1848), 12 Jur. 
615 ; 11 B. T. O. 8. 532. 

4828. .] — Where an unnecessary party 

had been served with a petition solely in conse- 
quence of a claim set up by him, he was left to 


bear his own costs.— S hrewsbury Schooi. 
(1849), 1 Mac. A O. 86 ; 41 E. R. 1196 ; sub nom. 
He Shrewsbury Municipal Charities, 13 .lur. 
201, L. G. 

4829. Appearance improper or unnecessary.] — 

— According to the recent practice, the court 
disapproves of the appearance of parties, on the 
heai’ing of a petition, though served, where their 
appearance is unnecessary, A their costs will be 
disallow^ed. — Day v. Groft (1854), 19 Beav. 518 ; 
52 E. H. 452. 

4830. .] — A purchaser under the court, 

after having obtained his conveyance, ought not 
to appear upon a petition to obtain the xiurchabc 
money out of court, A he will not be allowed his 
costs of so doing." — Barton v. J^atour (1854), 18 
Beav. 626 ; 52 E. R. 207. 

4831. .] — Held: upon a petition to dis- 

charge a receiver A pay over the money in court 
A the balance, the receiver, though served, ought 
not to appear, A his costs were not allowed. — 
Herman v. Dunbar (1857), 23 Beav. 312 ; 53 
E. R. 122. 

4832. Acceptance of tender — By trustees.] — 

Trustees who are respondents to a petition under 
Trustee Relief Act, 1847 (c. 96), for payment of a 
fund out of couH, A have been tendered A have 
accepted 42.*?. for tlieir costa under R. S. G., 1875 
(Gosts), Sched. XVII., are not, as a general inile, 
entitled to their costs of a]>pefU‘ance on tlie peti- 
tion. — He Sutton (1882), 21 Gh. D. 855 ; 4() 

J.. T. 740 ; 30 W. R. 657. 

4833. By executor.] — Executors who paid 

into couil, under Tnistee Relief Act. 1817 (c. 96), 
a fund representing part only of a share the title* 
to whicli was disputed, A retained the remainder 
in their hands, were made respondents to a petition 
for payment out of the fimeis in court, A accepted 
a tender of 30.V'. for their costs under R. S. G., 
Ord. lyX^^, r. 27 (19) : — Held : they w^ere entitled 
to their costs of appearance out of the remainder 
of the share. - He Vardon’s Trusts (1884), 28 
Gh. 1). 124 ; 54 B. J. Gh. 244 ; 51 B. T. 884 ; 33 
W. R. 297 ; revsd. on other grounds (1885), 31 
Gh. 1). 275, G. A. 

4834. Trustee of subsisting settlement — Applic- 
ability of tender.] — The practice of tendering 30s, 
for costs was never intended to apply to the trustee* 
of a subsisting settlement (Sw^infkn Kady, .1.).— 
Bgwk Moore, [1906] W. N. 142 ; 22 T. B. R. 
640. 

Petition for payment out of money in court — 
Lands Clauses Acts.] — See GoMPULsoity Pur- 
chase, Vol. XI., pp. 255, 206, Nos. 1608-1616, 
1819 et seq, 

Trust fund.]— >SVc Trusts A Trustees, 

Vol. XBIII., pp. 809, Nos. 2491 ct seq, 

Q. Disallowance oj Improper, Vexatious and 
Unnecessary Costs. 

R. S. C., Ord. LXV., r. 27. (20) The Court or Judge may, at 
the hearing of any cause or matter, or upon any application or 
proceeding in any cause or matter in Court or at chambers, and 
whether the same Is objected to or not, direct the costs of any 
indorsement on a writ of summons, pleading, summons, affidavit, 
evidence, notice requiring a statement of claim, notice to 
produce, admit, or cross-examine witnesses, account, statement, 
procuring discovery by interrogatories or order, applications for 
time, bills of costs, service of notice of motion or summons, or 
other proceeding, or any part thereof, which Is improper, 
vexatious, unnecessary, or contains vexatious or unnecessary 
matter, or is of unnecessary length, or caused by misconduct or 
negligence, to be disallowed, or may direct the taxing officer to 
look Into the same and to disallow the costs thereof, or of such 
part thereof as he shall find to be improper, unnecessary, 
vexatious, or to contain unnecessary matter, or to be of un- 
necessary length, or caused by misconduct or negligence : and 
in such case the party whose costs are so disallowed shall pay 
the costs occasioned thereby to the other parties ; and In any 
case where such question shall not have been raised before and 
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dealt with by the Court or Judge, it shall be the duty of the 
taxing officer to look into the same (and, as to evidence, although 
the same may be entered as read in any decree or order) for the 
purpose aforesaid, and thereupon the same consequences shall 
ensue as if he had boon specially directed to do so : and in the 
King's Bench Division the Master shall make such order as may 
be required to effect the object of this regulation 

(21) In any case in which, under the last preceding regulation, 
or any other Rule of Court, or by the order or direction of a 
Court or Judge, or otherwise, a party entitled to receive costs 
is liable to pay costs to any other party, the taxing officer may 
tax the costs such party is so liable to pay, and may adjust the 
same bv wav of deduction or set off, or may, if ho shall think fit, 
delay the allowance of the costs such party is entitled to receive 
until he has paid or tendered the costs he is liable to pay ; or 
such officer may allow or certify the costs to bo paid, and direct 
payment thereof, and the same may be recovered by the party 
entitled thereto in the same manner as costs ordered to be paid 
may be recovered. 

4835. Duty of taxing master — Specific direc- 
tions formerly necessary.] — The taxing masters do 
not act under tlio 40t}i (Jonsolidated Order, r. 9, 
in ndnlion to tlie unnecessary length of the plead- 
ings, etc., unless directed by the order of reference. 
- Re Farikoton (1864), 88 Beav. 840 ; 55 E. R. 401. 

4836. .] — Where an alTidavit was filed 

which the court considered to be of unnecessary 
length, a direction was ma<l<‘ that the taxing master 
should, on taxing costs, look into the affidavit 
cSi distinguish those parts which he might consider 
to be of unnecessary length, disallow the costs 
occasioned thejeby.— hV Skidmore’s Trusts 
(1855), 8 Kq, Hep. 780 ; 24 L. J. Ch. 711 ; 1 Jur. 
N. 8. 090 ; 20 L. T. O. S. 21 ; 8 W. R. 584. 

4837. Tn the taxing of costs the taxing 

mastc*r must exercise the jurisdiction conferred 
on him by additional r. 18 (,src, r. 27 (20)), as 
to inquiring into Ibe j^ropriety of proceedings in 
ail action, altliough no special directions for that 
])ur})ose hav(^ been given ; he cannot refuse to 
make such inquiry where an order is obtained 
k) stay proceedings on jiayment of costs. 
WORMSLEY, JlAlNKS V. WoRMSLEY (1878), 47 

L. J. (^h. 844 ; 89 k. T. 85 ; 21 W. R. 30. 

4838. .] — The coiu^t has power to strike 

oul scandalous matter from an atlidavit, or to 
ord(‘i the jier&oii who has filed it to pay tlie costs 
of it, on the application of any person, even a 
stranger to the action, or mero moh(. It is not 
necessary tliat an application should be made by 
the injureil person. 

Direction given to the taxing master, under r. 18 
of Ord. Yl. of tlie Additional Rules of (’ourt, 
Aug. 1875, to look into A to disallow the costs 
of atTidavits of unnecessary length. — Drac'KNADl v . 
.1 ANSON (1878), lini.l). 1; 39L.T.31 ; 27 W. R. 55. 

4839. Whether application necessary.] — C rack- 

NALL. V, J ANSON, No. 4838, ante, 

4840. Costs of examination & attendance at 
trial.]— Where a pltf. obtains an order for liis 
examination, A is examined, before the trial, but 
ultimately attends the trial as a witness, the costs 
of both his examination A attendance may be 
allowed, if both were i*easonably incurred. — 
DeLAROQUE V, OXENHOLME (8. 8.) A Co., [1888] 
W. N. 227. 

4841. Scandalous matter in bill of costs.] — 

While a bill of costs is lodged in the taxing 
master’s ofTice the court has jurisdiction to order 
the scandalous matter in it to be expunged. — 
Re Mujjcr, Re French, Love v. Hills (1884), 
54 L. J. Ch. 205 ; 51 I.. T. 853 ; 88 W. R. 210. 

4842. Prolix afndavit.] — Although there is no 
rule of court siiecially giving i>owcr to the com't to 
take pleadings or affidavits otl the file for prolixity, 
yet the court has an inherent power to do so in 
order to prevent its records from being made the 
instillments of oppression. 

Where however an affidavit of documents was of 
oppressive length, but it appeared to the court 


that delay A expense would bo caused by filing 
a fresh one, the court- permitted it t-o remain on 
the file but ordered the party filing it to pay the 
costs of it. — Hill v, Hart-Davis (1884), 20 Ch. D. 
470 ; 53 L. J. Ch. 1012 ; 51 L. T. 279, C. A. 

4843. Particulars in patent actions.] — Where a 
patent action, in which the deft, has pleaded no 
infringement A also invalidity of the pltf.’s patent , 
is dismissed with costs on the ground of no infringe- 
ment alone— the court not deciding the question 
of invalidity at all —A no C(‘rtificate is given under 
sect. 29 (d) of the Patents, Designs, A Trade 
Marks Act, 1888, that th(‘ deft.’s particulars of 
objections to the validity of that jiatent wor(‘ 
“ reasonable A proper,” so that on taxation his 
costs of the particulars are disallowed on the 
ground of the absence of such a ceil ifi cate ; th(‘ 
pltf. is not entitled, under Rules of 8uprem(‘ 
Court, 1888, Ord. LXV., r. 27, sub-rr. 20, 21, to 
set off, as against tlie costs payable by him, costs 
incurred by him in consequence of the deft.’s 
particulars, whether the deft, may, at tlie trial, 
have called evidence in support of them or not. 

It is a condition precedent to a paiiy being 
allowed under sub-r. 20 tlie costs occasioned to 
him by improper proceedings of the other party 
that there must have been a disallowance of the 
costs of the other party, either by the court or 
by the taxing master under sub-r. 20, on thi' 
ground that the proceedings were ‘‘impropei. 
vexatious, or unnecessary ” ; A disallowance of 
the deft.’s costs of particulars on the mere ground 
of the absence of ihe statutory certificate is Jii- 
sufiicient to (mtitle the pltf. to the costs occasioned 
to him by tliem, A the laving master cannot enter 
into the question whether the particulars wei’c 
improper, as 1 he deft .’s costs relat ing to them, being 
disallowed for want of a certificate, are not before 
him for taxation. — (tARKARD r. Edge (1890), 44 
Ch. D. 221 ; 59 L. J. (^h. 879 ; 02 I.. T. 510 ; 88 
W. R. 455 ; 0 T. L. R. 258, 0. A. 

Particulars — Unnecessary prolixity.]— R. 8. C., 
Ord. XIX., r. 5, Pleading, p. 8, ante. 

Unnecessary amendments.] - See R. 8. C., 

Ord. LXV., r. 27 (81), (32), p. 950, post. 

Striking out matter unnecessary, etc.] - 

See R. 8. C., Ord. XIX., r. 27, Pleading, p. 05, ante. 

Charges due to negligence of solicitor.] — See 
80LICITOKS, Vol. XLIl., p. 252, Nos. 2829, 2880. 

4844. Unnecessary actions.] — This was an appli- 
cation to stay proceedings upon payment of the 
sum claimed A costs, less certain costs alleged 
to be unnecessary. 

8ixteen actions against undeiwrik‘rs bad been 
consolidated by order. The pltfs. now desired to 
pay as for a total loss, but objected to pay the 
costs of the sixteen writs. 

For tlie defts., it was contended that the 
universal practice now was either to join all the 
underwriteis in one action or to proceed against 
one A procure an undertaking from the others to 
be bound by the result ; that the extra costs 
involved in issuing sixteen separate writs would 
be about £80 A that Ord. IjXV., r. 27, sub-r. 20, 
gave power to disallow such costs. 

Counsel for pltfs. contended that there was 
nothing in the rules to prevent a pltf. bringing 
separate actions ; that the objection should have 
been taken A the costs provided for when the 
consolidation order was made ; A that, as this 
was a summons in the action ordered to be tried, 
the costs in the other fifteen actions could not now 
be dealt with. 

The court ordered that the pltfs. should have 
their costs in this action, A that, as to the other 
actions, pltf. should pay to the deft, such costs, if 
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any, as they had been put to by the bringing of 
separate actions in lieu of including all the dSts. 
in one writ. — Gu^iiet v. Young, [1883] W. N. 216. 

4845. Unnecessary defendants.] — The owner of 
the reversions upon four leases, eacli comprising 
a number of houses, brought four actions for the 
recovery of the houses respectively comprised in 
each lease, on the ground of forfeiture for breach 
of covenants ti> I’epair contained in the leases. 
He made defts. in the actions a very large number 
of persons, who respectively occupied tJ)e houses 
as weekly tenants to one II., to whom tlie leases 
liad been assigned. U. obtained leave to appear 
iV: defend the actions ; ik, subsequently, having 
put the liouses into a state of repair, he made 
application in each action for relief against the 
forfeiture. An order for such relief was made by 
consent in each action on condition of the paying 
the pltf.’s costs of the action as between solicitor 
& client. On taxation of the pltf.’s eosts, the 
master allowed in each action {inter alia) items in 
respect of copies of the writ for service, & service 
thereof on each of the weekly tenants. On applica- 
tion for a review of taxation, the court being of 
4>pinion that, under the circumstances, the real 
object of the actions, namely, to conq^el the execu- 
tion of the repaii*s, might have been attained by 
one action against H. as sole deft. : —Held : the 
above-mentioned items having been unnecessaiily 
incurred, they must be disallowed under Ord. 
LXV., r. 27, sub-r. 20, but tlxat, H. having con- 
sented to an order for relief in eacli action being 
made on condition of his paying the pltf.’s costs 
of the action, the court could not order that the 
pltf. sliould only have the costs of one action. — 
Geen V. Herring, [1905] 1 K. B. 152 ; 71 L. J. 
K. B. 02 ; 53 W. R. 326 ; 21 T. L. R. 93 ; sub nom. 
Been v. Herring, Geen v. Mack[ntock, Geen v. 
Ili^MPHRiEs, Geen v. Fagg, 92 L. T. 37, C. A. 

R. Set-Off. 

See R. S. C., Old. LXV., r. 27 (21), p. 943, ante. 

4846. Set off against proceeds of fund.] — In a 

suit for the administration of assets, a debtor to 
the estate, who is entitled to have his costs of suit 
out of the fund, will not be allowed to receive pay- 
ment of them, while his debt continues unsatisfied ; 
hut the costs due to him will be set off pro tanio 
against the debt due from him. 

Wliere the same solicitor acts for an executor 
A other co-defts., the estate will be charged, in 
re.spect of the executor’s costs, only with that 
proportion of the sum due to the solicitor from his 
clients which the executor, as between himself & 
the co-defts., ought to bear. — Haraier v. Harris 
(1826), 1 Russ. 155 ; 38 E. R. 61. 

4847. .] — Under sub-sect. 21 of r. 27 of 

Ord. LXV. of the Rules of the Supreme Court, 
1883, costs wiiich a party is ordered to pay 
personally may be set off against costs which he is 
entitled to receive out of a fund in court. — 
Batten v. Wedgwood Coal & Iron Co. (1884), 
28 Ch. D. 317 ; 54 L. .T. Ch. 686 ; 52 L. T. 212 ; 
33 W. R. 303. 

4848. Probable costs in cross-action.] — An 

action for infringement of a patent, & a cross- 
action by the deft, for groundless threats, had been 
set down together for trial. The judge held at the 
trial of the first action that the deft, had infringed, 
A gave judgment for the pltf. in the first action, A, 
as a consequence, dismissed the cross-action of the 
deft. On appeal, the Court of Appeal held there 


had been no infringement, A dismissed the first 
action with costs, A ordered the cross-action to be 
remitted for trial again to the judge below. 
Though the deft, in the first action had been 
ordered to give security for the costs of the appeal, 
the pltf. in the first action did not, on the occasion 
of the judgment of the Court of Appeal, apply to 
the Court of Appeal for a stay of taxation in order 
that any costs which the deft, in the first action 
might become liable to pay, if his cross-action for 
threats were not succes«!ful, might be Sf‘t off against 
the costs ordered to be paid by the pltf. in the 
first action to the deft. ; but, on a subsequent 
occasion, the pltf. did make such an application : — 
Held : the application must be refused, as the 
deft, in the first action had then, by the judgment 
of the Court of Appeal, obtained a present right, 
which he could not be deprived of, to payment t>f 
the costs in the first action. 

Senible : if the application for stay of taxation 
for the purposes of set-off had been made on the* 
occasion of the delivery of the judgment in tlu* 
first action by the Court of Appeal, it would 
probably, under the circumstances of the case, 
have been granted. — Automatic WEiamNG 
Machine Co. v. Combined Weighing A Advertis- 
ing Machine Co. (1889), 58 L. J. Ch. 047 ; 61 
L. T. 536 ; 37 W. R. 636, C. A. 

4849. Costs of appeal from interlocutory order.] 
— A party, who under a former order in the action 
was entitled to certain costs out of the estate, 
appealed from an interlocutory order, A his appeal 
was dismissed with costs. 'I''he respondent asked 
that under Ord. LXV., r. 27, sub-sect. 21, these 
costs might be set off against the costs which the 
appellant was entitled to receive, the certificate 
of the taxation of which was ready for signature. 
The court declined to order set-off, but directed 
that no costs should be paid out to the appellant 
for a fortnight, so as to give the respondent time 
to carry in his bill of costs of the appeal, that the 
set-off might be considered by the taxing master. — 
Re Crawshay, Dennis v. Crawshay (1890), 45 
Ch. D. 318 ; 63 L. T. 597, C. A. 

4850. Costs payable to married woman person- 
ally — Set off of costs recoverable from separate 
estate.] — A maiTied woman, who was possessed 
of separate property, incurred a pecuniary liability 
to the pltfs. After the death of her husband slu* 
was sued in respect thereof, A judgment was 
recovered against her with costs, execution being 
limited to her separate property not subject to a 
restraint on anticipation. Subsequently the pltfs. 
obtained an order for the appointment of a receiver 
of certain property which, during the coverture, 
had been separate property subject to a restraint 
on anticipation. This order was set aside with 
costs. On taxation of tlvese costs the pltfs. 
claimed to set off against them the costs recovered 
in the action : — Held : that, although execution 
as to the costs recovered in the action was limited 
to the separate property of the deft., these costs 
could be set off against costs payable to her 
personally on the discharge of the order for a 
receiver. — Felton Brothers v. Harrison, [1892] 
IQ.B. 118; 61 L. J. Q. B. 144 ; 65 L. T. 846, C. A. 

4851. Appeal to Privy Council — Costs due in 
House of Lords — Set off against costs due in Court 
of Appeal.] — The Appeal Committee after final 
judgment has been given in the appeal will not 
set off costs due by an appellant in the House of 
Ijords against balance costs due to the appellant 
as the result of a decision in the Court of Appeal. 
If there is a probability of any question of costs or 
any other matter arising after A as incident to the 
appeal, the matter ought to be mentioned at the 
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lieaiing.— Rusbeu. v. Rubbell, [1898] A, V. 307 ; 
07 L. J, P. 09, H. L. 

4862. Independent proceedings.] — Tbo provisions 
of Ord. LXV., r. 14, & Ord. LXV., r. 27 (21), 
with regard to set off of costs between parties 
are conlined to cases in which the judgments for 
costs sought to be set off against each other arc* in 
the same action or proceeding, & do not extend 
to cases in which llie judgments for costs arc* in 
distinct & independent litigations. — D avjd v. 
Reeb, [1904] 2 K. B. 1.35 ; 73 L. J. K. B. 729 ; 91 
L. T. 244 ; 52 W. R. 579 ; 20 T. I.. R. 577 ; 48 
Sol. Jo. 603, C. A. 

.] — Sec, alao, Solictporb, Vol. XLll., pp. 

284, Nos. 8192 et seq. 

Patent actions.]~/SVe Patents, Vol. XXXVT., 
pp. 832, 834, 835, Nos. 3177, 3198, 3201. 

See^ also, SoLmiTORS, Vol. XLII., pp. 282, Nos. 
3175 ei seq. ; & R. S. C., Ord. J.XV., r. 14, p. 902, 
ante, 

S, Costs under Eequlation (20) in Chancery 
Chambers. 

R. S. C., Ord. LXV., r. 27. (22) Where in the Chancery 

Division any ouestioii as to any costs is under Regulation (20) 
dealt with at chambers, the chief clerk is to make a note thereof, 
and state the same on his allowance of the fees for attendances 
at chambers, or otherwise as may be convenient for the informa- 
tion of the taxing officer. 

T. Party Appearwg Unnecessarily. 

R. S. C., Ord. LXV., r. 27. (23) Where any party appears upon 
any application or proceeding in Court or at chambers, In which 
he is not interested, or upon which, according to the practice of 
the Court, he ought not to attend, he Is not to be allowed any 
costs of such appearance unless the Court or Judge shall expressly 
direct such costs to be allowed. 

Attendance In chambers.] — See R. 8. C., Ord. 
LV., IT. 40-43, p. 741, ayde. 

4858. Under common order without 

special leave.] — To entitle a person interested in an 
administration action to the costs of attending 
}jroceedings in chambers under the decree, he 
must attend by special leave of the judge ; & if 
he attends under the common order of course & 
without special leave, he may be ordered to pay, 
in addition to his own costs, the extra costs 
occasioned bv his attendance. — Sharp v. Lush 
(1879), 10 Oil. D. 408 ; 48 I.. J. Ch. 231 ; 27 W. R. 
528. 

4854. .] — The Master of the Rolls 

desired it to be understood that parties attending 
proceedings in chambers under Consolidated Order 
XXXV., r. 10, were not entitled to any costs of 
such attendance, unless they had obtained special 
leav(* to attend.— Re Marshall, Bowyer v. 
Marshaij., [1879] W. N. 12. 

4855. .] — Mere liberty to attend the 

proceedings under an administration judgment does 
not entitle the parties having the liberty to the 
costs of their attendance in chambers as a matter 
of course. In order to entitle such parties to 
such costs the order giving the liberty to attend 
should expressly provide that they are to be en- 
titled thereto. — Day v. Batty (1882), 21 Ch. D. 830. 

Attendances in administration action.] — See 
R. S. C., Ord. XVI., r. 47, p. 440, ante. 

Attendance on taxation.]~> 9 re R. S. (?., Ord. 
DXV., r. 27 (27), p. 950, post. 

Appearance on petition.] — See R. 8. C., Ord. 
DXV., r. 27 (19), p. 942, ante. 

4856. Appearance proper.] — After considerable 
delay in the prosecution of a suit, the solicitor of 
a deceased party was served with a notice of 
motion. A question arose as to the costs of this 
appearance : — Held : his duty to the court 
rendered it proper for him to appear on the 


UH)tion. — Ohalte v. Owynne (1846), 9 Beav. 319 ; 
50 E. R. 307. 

4857. .] — Parties though not formally 

served with a notice of motion, yet substantially 
made respondents, held entitled to their costs. — 
SiiAW V. Forrest (1854), 20 Beav. 249 ; 52 E. R. 
598. 

4858. .] — Where tlie trustees of a will had 

been duly served in the ordinary course with notice 
of appeal in an action relating to the construction 
of the will, no intimation having at the same time 
been given to th(*m that, their appearance at the 
hearing would not be expected, & they accordingly 
appeai'ed by separate counsel thereat— who was 
not, however, in the events which happened, called 
upon to take any part in the proceedings or to assist 
the court in any way — they were held to be entitled 
to have their costs of appearance.— Catterson v. 
Clark (1906), 95 L. T. 42, C. A. 

4859. Appearance unnecessary.] — A party who 
has been served with a notice of motion, but has 
no interest in the subject-matter, is not entitled 
to appear by counsel on the motion merely to ask 

1 for his costs. 

Thus, where the pltf. in a foreclosure action, who 
had parted with his interest, had been served with 
a notice of motion to re-open foreclosure absolute, 
& appeared by counsel on the motion & asked for 
his costs, he was held not to be entitled to his costs 
of appearance ; but inasmuch as, upon his being 
served with the notice of motion, no intimation 
was given him that ho need not appear, & no 
tender was made to him of his costs of being 
advised as to the effect of the motion, he was 
allowed 406*. costs. — (^ampbell v. Holyland 
(1877), 7 Ch. D. 100; 47 L. J. Ch. 145; 38 
L. T. 128 ; 20 W. R. 100. 

4860. .] — A first mortgagee brougiit an 

action for foreclosure against the mortgagor & a 
number of subsequent incumbrancers of whom (5. 
was one. G. put in a defence disclaiming all 
interest consenting to be dismissed without 
costs. It was admitted that G. had had an 
interest, <fe was properly made a party to th(* 
action. The pltf., instead of obtaining tlie 
common order to dismiss, served G. with notice of 
motion for judgment for a foreclosure decree 
against him. G. appeared at the hearing : — Held : 
that it was unnecessary for him to appear, & he 
was not entitled to his costs. — IjEWTN r. Jones 
(1884), 51 L. T. 59 ; 53 L. J. Ch. 1011. 

4861. Motion to discharge order of revivor — 
Appearance of parties beneficially interested.] — An 
order of revivor, obtained by deft, to prosecute a 
suit which has become abated by the death of 
another deft, after decree, is irregular when 
obtained without notice to the pltf., though the 
pltf. is a trusU*e who has no substantial interest 
111 tlie suit. 

A notice of motion to discharge an order so 
obtained is properly intituled in the matter of 
the abated suit. 

The court discourages attempts to snatch the 
conduct of a cause. I have always been very 
strict in taking away the conduct of a cause from 
the pltf. who neglects to proceed with it, &; giving 
the conduct to a deft. ; but this is not the right 
way for a deft, to get the conduct of the cause. 
He ought to apply for it in chambers, & not 
attempt to snatch it by an order of revivor. I 
am of opinion, also, that the notice of motion & 
affidavit in support ai'e rightly intituled in the 
original & revived suits, omitting the suit which it 
is sought to set aside. 

The parties who obtained the order must pay 
the costs of this application, but I cannot order 
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them to pay the costs of the other parties who have 
Appeared (Lord Lomillv, Stratford v , 

Bakkk (1807), li. IL 4 Eq. 25(h 258. 

4862. Administration action — Application for 
liberty to attend at own expense.] — This was an 
action for the adrniiiistraticm of the estate of a 
deceased tc^stator. One t)f th(' beneficiaries under 
the A\il], not made a party to tlie action, obtained 
an order for liberty to attend tin- proceedings at 
Ids own t‘xpense. The action being now heard on 
further consideration, tlie beneficiary asked for his 
costs of attending the proceedings in chambers, on 
tlie ground that such attendance had been of 
ce»nsiderable benefit to the estate. Chitty, J., 
said that tlie general rule was that such orders 
\\ere taken out at the expense of the applicant, 
A: tliat, even assuming that, in the present case, 
the applicant’s attendance had been beneficial, 
yet there was nothing wliicli justified tlie court in 
giving him his costs, for such costs should not be 
allowed except in extreme cases. — A rnotj> r. 
Eohinson (188b), Sol. Jo. (>7:h 

4863. Limitation of costs of appearance.] — A 
contingent legacy to an infant was paid into court 
by the executor of the will of a testatrix under the 
L(‘gacy Duty Act. 

A summons was then taken out by the guardian 
of the infant, asking that the income of the legacy 
might be paid to Idm until the infant should attain 
twenty-one. 

An originating summons \^as also taken out by 
the iiext-ol-kin of the te.statrix, claiming the 
mc(.me during the minority of the infant on the 
gjound that it was undisposed of by the will. 

Tli<‘ Dvo summonses were heard together before 
the judge in eliambers when lie decided that the 
income until the infant should attain twenty-one 
was undisposed of, A tliat the next-of-kin were 
entitled to it. The executor’s solicitor asked that 
lus costs of attendance, amounting to about £13, 
might be allowed out of the income. The judge 
considered the attendance of the executor’s solicitor 
unnecessary. A declined to allow mure than a fixed 
sum for costs, U) be determined by tlie chief clerk. 
Tlie chief clerk, without attempting to tax the bill, 
but acting upon what the judge had said, allowed 
the sum of 3 gTiineas. Tlie matter was again 
referred to tlie judge', v ho confirmed the order of 
tli(* eliiet elerk. A motion was accordingly made 
to \ary that order: — Held: that r. 23 of 
Orel. I.X\'. (>f the Rules of C'ourt, 1883, seemed to 
apply to th(- case ; hut that, in any event, the court 
Jiad pow (‘ 1 * in such a case as the presemt to limit the 
amount of tlie costs to be allowed . — lie Walters, 
Moorf V. Bkmrose (1888), 58 L. T. 101. 

IJ. Applications for Time. 

R. S. C., Ord. LXV., r. 27. (24) Subject to the provisions of 
Rule 7 of Order LXIV., the co.«its of applications to extend the 
time for taking any proceedings shall be In the discretion of the 
taxing ofheer, unless the Court or Judge shall have specially 
directed how the costs are to be paid or borne. The taxing officer 
shall not allow the costs of more than one extension of time, 
unless iie is satisfied that such extension was necessary, and 
could not, with due diligence, have been avoided. The costs of 
a ’summons to extend time shall not be allowed in cases to which 
Rule 8 of Order LXIV. applies, unless the party taking out such 
summons has previously applied to the opposite party to consent, 
he has not given a consent, to a sufficient extension of time, 
or the taxing officer shall consider there was a good reason for 
sucli application ; and in case the taxing officer 
shaU not allow llie costs of such summons, and shall consider 
that the party applying ought to pay the costs of any other party 
occasioned thereby, he may direct such payment, or deal with 
such costs, in tiie manner provided by Regulation (21). 

.S'lf' U. H. Ord. lA'lV., v. 7, p. 843, ante. 


V, Poivers of Taorincf Master. 

(a) In General. 

R. S. C., Ord. LXV., r. 27. (26) The taxing officers of the 
Supreme Court, or of any Division thereof, shall, for the purpose 
of any proceeding before them, have power and authority to 
administer oaths, and shall, In relation to the taxation of costs, 
perform all such duties as have heretofore been or are by general 
orders directed to be performed by any of the Masters, Taxing 
Masters, Registrars, or other officers of any of the Courts whose 
jurisdiction was by the Supreme Court of Judicature Act, 1873, 
transferred to the High Court of Justice or Court of Appeal, 
and shall, in respect thereof, have such powers and authorities 
as iminecliately before the Ist November, 1876, were, or by 
general orders are, vested in any such officers, including 
examining witnesses, directing production of books, papers, and 
documents, making separate certificates of allocaturs, requiring 
any party to bo represented by a separate solicitor, and to 
direct and adopt all sucli other proceedings as could be directed 
and adopted by any such officer on references for the taxation 
of costs, and taking accounts of Mhat is due in respect of such 
costs, and such other accounts connected therewith as may be 
directed by the Court or a Judge. 

See R. S. C’., Ord. LXI., r. p. 828, ante. 

4864. Costs Incurred abroad.] — A bill was dis- 
missed witli costs. Considerable costs had been 
incurred by the examination <fe cross-examination 
of witnesses in Australia under a commission - 
Held : the taxing master must have regard to the 
rules of taxation there ; but the court refused to 
refer the taxation of that part of the bill to the 
proper officer in Australia. — Wentworth v. 
Lloyd (1865), 34 Beav. 455; 12 L. T. 226; 13 
W. R. 480 ; 55 E. R. 711. 

4865. Cross-examination before master.] — On 
a taxation between solicitor A- client, the master, 
after perusing an affidavit of the solicitor A; an 
affidavit of the client denying the facts, refused U) 
allow the solicitor to submit an affidavit in reply, 
or to cross-examine tlu' client : — Held : undt*r such 
circumstances, the master should allow furtlier 
evidence, A; should take voce evidc'uco under 
the powers given him by Ord. LXV., r. 27 (25).— 
lie Evans, Exp. Brown (1887), 35 W. R. 546, D. C. 

4866. General account between parties.] — 
Under the common order for the taxat ion of costs, 
the mastin’ is not authorised to take an account of 
pecuniary matters between the parties, which are 
foreign to the bill of costs ; but seens where moneys 
paid by the client on account of the bill of costs, 
or where by agreement between solicitor & client, 
the moneys which come to the hands of the solicitor 
are to be applicable to the payment of the bill of 
costs. 

Under the common order, the master is not 
authorised allow interest on tlie balances of 
moneys of the client, from time to time in the hands 
of the solicitor, though sucli appears to have been 
the agreement between the parties.— -Jones v. 
James (1836), 1 Eeav. 307 ; 3 Jur. 310 ; 48 E. R. 
958. 

4867 . -.] — An account of all the dealings A 

pecuniary transactions not connect/cd with the 
bills of costs cannot be obtained upon a petition 
for the taxation of costs. The account directed 
on petition being limited to moneys paid or duly 
appropriated towards satisfaction of the bills. — 
He Smith (1841), 4 Beav. 309 ; 49 E. R. 368. 

4868 . .] — Under the common order for 

taxing a solicitor’s bill, the master ought to take 
an account of sums received by the solicitor for his 
client, in the character of solicitor, & which are 
connected with the items of the bills. But the 
master ought not to take, under that order, a 
general account between the parties. — Cooper v . 
Ewart (1847), 16 Sim. 664 ; 60 E. K, 738 ; affd., 
2 Ph. 362. 

4869 . .] — ^A decree directed a reference to 

the taxing master to tax the deft.’s bills of costs, & 
a reference to the master in ordinary to take an 
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account of all the dealings &; transactions between 
the pltf. & the defts. By a subsequent order made 
on a motion it was directed that, notwithstanding 
the decree, both references should go to the taxing 
master: — Held: (1) the order was erroneous, as 
varying <he decre(* in such a manner in which it 
could not be varied upon motion wil hout consent ; 
(2) matters unconnected with bills of costs could 
not be referred to the taxing master. — King v, 
Saveuy (1850), 8 l)e G, M. & G. 311 ; 25 L. J. Gh. 
564 ; 2 Jiir. M. S. 431 ; 4 W. R. 471 ; 44 E. R. 
410, R.JJ. 

4870. . 1 — I'he provision in the common 

order to tax a solicitors’ bill, that the solicitor 
“ do give credit for all sums of money by him 
received of or on account of ” the client, includes 
Hi is confined to all moneys which the solicitor, in 
his character of solicitor or agent of the client, 
has received, or is legally or equitably liable to 
pay over to the client, &: against which (if sued for 
by the client) the solicitor could set off his costs 
when taxed . 

Gonsequently tlie solicitor is not bound to give 
credit for moneys received by him & applicable to 
the payment of fees due by him to the client as 
counsel in matters not connected with the bill of 
costs . — lie Le Bkasre uh & Oakley, [18901 2 Ch. 
487 ; 05 B. J. Ch. 763 ; 74 L. T. 717 ; 45 W. R. 
87 ; suh nom. Be L. cV: O., 40 Sol. Jo. 037, C. A. 

4871. Lands Clauses (Taxation of Costs) Act, 
1895 — Certificate under.] — \^^ierc an order under 
the light Railways Act, 1890 (c, 48), iucorf)orates 
tlie Bands (Causes Acts, on a submission to 
arbiti'alion under the liight Railways Act the 
arbitrator awards costs to be paid by one of the 
])arties to the submission, either party can require, 
under the Bands Glauses (Taxation of Gosts) Act, 
1895 (c. 11), s. 1, tliat the costs shall be taxed & 
settled by one of the masters of tlie Supreme 
Gouit, whose decision is not 0})eTi to review. — 
Be Ganninos, Btu. Middlesex Gounty 
Gouncil, 11907] 1 K. B. 51 ; li\ B. J. J\. B. 44 ; 
95 B. T. 706 ; 71 J. P. 40 ; 23 T. B. R. 43 ; 51 
Sol. Jo. 45 ; 5 B. G. R. 442, G. A. 

(b) Allowance of Cosls, etc. 

R. S. C., Ord. LXV., r. 27. (20) On c'vory taxation tlie TaxiiiR 
Master shall allow all such costs, charKf’‘' and expenses, as shall 
appear to him to have been nceessary or proper tor the attain- 
ment of justice or for dclending the rights of anj party, but 
save as against the party who iucnrri'd the same no costs shall 
be allowed which appear to the Taxing Master to have been 
incurred or Increased through over caution, negligence or 
mistake or by payment of special fees to counsel or special 
charges or expenses to witnesses or other persons, or by other 
unusual expenses. 

4872. Operation of rule — Discretion of master.] 

■ — In the taxation of the costs of an action in which 
the examination of a witness under the coninion 
order before trial has not been used at the trial for 
some reason, such as the attendance of the witness 
at the trial or the taking of a judgment by consent, 
the costs of the examination sliould not be dis- 
allowed under Ord. BXV., r. 27 (29), merely on the 
ground that the use of the examination had become 
unnecessary. The true test in exercising the dis- 
cretion given to the taxing master by the rule is 
whether the costs of the examination were 
“ necessary or proper for the attainment of 
justice ” under the circumstances existing at the 
time the examination was ordered, irrespective 
of the eventual state of circumstances at the trial. 

There is no hard & fast rule of taxation that the 
costs of a proceeding should not bo allowed unless 
it has been actually used for some purpose. — 
Bartlett v, Higgins, [1901] 2 K. B. 230; 70 
B. J. K. B. 621 ; 84 B. T. 509 ; 49 W. R 449, 0. A. 


4873 . .] — Under r. S of Ord. BXV., 

& r. 10 of Jan. 1902 (which is the new sub-r. 29 
of r. 27 of the same order), tlie discretion of the 
taxing ofllcer is no longer limited to the maximum 
fee prescribed by Appendix N. ; but under tliese 
regulations he has now on every taxation a two- 
fold discretion — first, in ordinary cases, the dis- 
cretion conferred on him by Appendix N., &, in 
addition to that, a general discretion in special 
cases to allow all such costs, charges, & expenses 
as apTiear to liim to have been necessary or proper 
for the attainment of justice, or for defending the 
rights of any party. 

The Practice Notes of the Mastoi-s of IlUary 
Sittings, 1902 — ^known as the “ Blue Book ” — 
though framed & issued by them under the power 
conferred on them by sub-r. 37 of r. 27 of Ord. 
BXV., have no statutory authority, & do not 
abrogate or fetter the discretion given Ihein by 
the Rules of the Supreme Gourt. They merely 
define the practice which, as a genei al rule, should 
be followed by the masters on taxations. — Re 
Ermen, Tatham r. Ehmen, [1903] 2 Gh. 150 ; 72 
B. J. Gh. 492 ; 88 T.. T. 353 ; 51 W. H. 475 ; 47 
Sol. Jo. 494. 

4874 . .]— Ord. BXV., r. 27, sub-r. 29, 

has not altered the practice of the court witli 
reference to a review of the taxing master’s 
decision on the allowance or disallowance of the 
fees of a third counsel employed by one of th(» 
parties in a case. J^he old authorities still apply ; 
& in deciding whether the costs of tin^ee counsel 
ought to be allowed the court can take into con- 
sideration the lengtli of the documents that had 
to be examined, the length of tune th(‘ cas(» was 
likely to last, the fact that large sums are involved, 
6: that the case is of commercial imjiortance ; but 
the commercial importance of the case, tlio im- 
portance of the issues, tlie great jmblic interests 
involved, are not by themselves sufficient reasons 
for allowing the costs of a third counsel.- -Peel 
r. Bondon North Western 1?y. Go. (No. 2), 
[1907] 1 Ch. 007 ; 70 B. J. (’h. 379 ; 96 B. T. 498 ; 
51 Sol. Jo. 325. 

4876. .] — In the taxation of costs the 

taxing master has discretion under Ord. IjXV., 
r. 27 (29), to decide whether costs incurred before 
action brouglit were necessary or proper for the 
attainment of justice, if so, to allow them. 

The other matter that arises is as to the costs 
incurred before the action was commenced. Tliat. 
has nothing to do with the stay of proceedings, but it 
is a i)ure question whether or not the costs incurred 
before the writ was issued are costs which the 
pltfs. can recover iind(‘r an order for the costs of 
the action. Upon that question it apiieai's to me 
to be very important to bear in mind that the 
taxing masters have got to apply the words of 
Ord. BXV., r. 27 (29). That rule is the guiding 
rule in the taxation of costs. It is intended to 
sum up generally the principles ux>on which costs 
are awarded ; <Sc I cannot help thinking that if 
that rule were really rigorously applied by every- 
body — & by “ rigorously applied ” I mean applied 
in all cases <fe giving full effect to the width of its 
language — there would be many fewer comj^laints 
by successful litigants than there are at the present 
nioment. It is a rule which is intended to give to 
the successful litigant a full indemnity for all 
costs reasonably incurred by him in relation to the 
action. It says in terms that the taxing master 
is to allow “ all such costs, charges & expenses, as 
shall appear to him to have been necessary or 
proper for the attainment of justice.” That is 
the whole principle that the taxing master has to 
apply (Atkin, Ij.J.). - P^icheries Ostendaisbs 
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(Soc. Anon.) v. Merchants' Marine Insurance 
Co., [1928] 1 K. B. 750, 762 ; 97 L. J. K. B. 446 ; 
138 L. T. 632 ; 44 T. L. R. 270 ; 17 Asp. M. L. C. 
404, C. A. 

4 ^ 5 , .] — hi a collision action, before 

the pltfs. had filed their preliminary act or staf^e- 
ment of claim, the defts. took statements from 
independent witnesses on other vessels. The 
pltfs. shortly afterwards discontinued the action. 
On the taxation of the defts.’ bill of costs the 
assistant registrar disallowed the costs of obtaining 
these statements on the ground that there was “ a 
well-settled principle of taxation that a party is 
only entitled as against his opponent to incur such 
costs or expenses as will enable him to conduct his 
case at the stage which the proceedings have 
reached, & not incur expenses in anticipation of 
matter, which, as events turn out, never arise ” : — 
Held : that r. 27 (29) of Ord. IvXV., which provides 
that the taxing master is to allow “ all such costs, 
charges expenses, as shall appear to him to have 
been necessary or proper for the attainment of 
justice,” was not limited in the way stated by the 
assistant registrar ; that if solicitors could compel 
the discontinuance of an action, as in this case, by 
collecting the necessary evidence, they were 
entitled to do so ; that accordingly the costs in 
question were not premativrely incurred ; & that 
the defts. were entitled to recover them from 
the pltfs. on taxation. — The Channel Queen, 
[1928] P. 167 ; 97 L. ,1. P. 97 ; 139 L. T. 3.36 ; 44 
T. L. R. 505 ; 17 Asp. M. L. C. 484. 

4877. .] — There cannot be any hard 

A fast rule against allowing the costs of a leading 
counsel retained for trustees. The taxing master 
should always exercise a discretion in allowing or 
disallowing such costs according to the exigencies 
of the case under consideration (Clauson, .1.). — 
Be Tuck, [1928] W. N. 90 ; 72 Sol. Jo. 302. 

4878. .]— In July, 1929, pltf. ascer- 

tained that defts. were proposing to pull down 
their existing premises in Manchester & to erect 
upon the site thereof a cinema or theatre. Fearing 
that the erection of defts.’ new premises would 
interfere with the ancient lights of the premises 
which he owned, & which were immediately 
opposite those of defts., he consulted his solicitor 
& had plans & elevations prepared of defts.’ 
premises before demolition. Negotiations for a 
settlement having failed, pltf. on Sept. 7, 1929, 
issued his writ out of the Manchester District 
Registry for an injunction to restrain defts. from 
interfering with his ancient lights. The action 
did not proceed to trial, but was compromised on 
the terms that an inquiry should be directed as to 
damages, which were subsequently assessed at 
over £1,400, & that defts. should pay pltf. his costs 
as between solicitor client. In taxing pltf.’s 
costs the district registrar allowed the costs 
incurred by pltf. before the issue of the writ & also 
the costs of tliree experts. On a summons by 
defts. to review taxation BennEtt, J., disallowed 
these costs. On appeal : — Held : the allowance 
of the costs before the issue of the writ was a 
matter within the discretion of the registrar, 
whose duty it was to consider all the facts of the 
case & to allow all such costs as in his opinion had 
been properly incurred before action brought in 
obtaining materials which would be useful to pltf. 
at the trial, &> the registrar having proceeded on a 
right principle & upon the evidence before him, the 
court would not interfere with the exercise of his 
discretion. 


The registrar having found that the circum- 
stances of the case were exceptional was justified 
in allowing the costs of a third expert. Qraigola 
Merthyr Co., Ltd. v. Swansea Corpn., No. 4893, 
post, does not lay down a hard & fast rule that in 
no case will the costs of a third expert be allowed. 
The rule is a general rule of practice to be followed 
in ordinary cases which must yield where the 
circumstances are exceptional. — Frankenburg v. 
Famous Lasky Fiijm Service, Ltd., [1931] 1 Ch. 
428 ; 100 L. J. K. B. 187 ; 144 L. T. 634, C. A. 

4879. Solicitor & • client costs.] — Rule 10 of 
R. S. C., .Ian. 1902 (see,7iow,r. 27 (29), supra), applies 
to taxation of costs both as between party & 
party & as between solicitor & client. — McIver 
& Co., l/TD. V. Tate Steamers, Ltd., [1902] 2 K. B. 
184 ; 71 L. J. K. B. 717 ; 87 L. T. 320 ; 50 W. R. 
642 ; 18 T. L. R. 653 ; 46 Sol. Jo. 669, C. A. 

4880. .] — It is my practice on the hearing 

of an originating summons of this kind, brought 
by trustees, or brought by a beneficiary &; adopted 
by the trustees as useful for solving questions in 
administration of their trust, to allow the costs of 
all parties out of the estate as between solicitor & 
client. It has been suggested that in view of the 
new rule on the subject (Ord. LXV., r. 27 (29)), it 
is no longer necessary to use the words “ as between 
solicitor & client.” It seems to me that the rule 
does not do away with the necessity for directing, 
on an application of this kind, that the costs should 
be taxed & paid as between solicitor & client, & 
if the costs were simply directed to be paid out of 
the estate, the taxing master would not allow all 
the costs payable as between solicitor & client 
(Kekewicii, j.). — Be Bradshaw, Bradshaw v. 
Bradshaw, [1902] 1 Ch. 436, 450 ; 71 L. J. (^h. 
230 ; 86 L. T. 253. 

4881. .] — An action was settled upon the 

terms that judgment should be entered for the pltf. 
against the deft, for a sum of money ‘‘ with costs 
as between solicitor & client to be taxed (if 
necessary).” The judgment was accordingly 
drawn up to that effect. The taxing master 
taxed the costs upon the footing that the second 
part of sub-r. (29) applied, &; he disallowed or 
reduced in amount a large number of items, stating 
in effect that a taxation of costs as between solicitor 
& client, where the costs were to be paid by one 
party to another party, was stricter than a taxa- 
tion as between solicitor & client where the costs 
were to be paid by the client to his solicitor & 
gave little more than a taxation as between party 
& party : — Held : the second part of sub-r. (29), 
from tlie words “ but save as against the party 
who incurred the same,” applied to all taxations 
except a taxation as between a solicitor & his own 
client, & that, having regar4 to the above dis- 
tinction in taxations as between solicitor & client, 
the taxing master had taxed the costs on the 
proper principle. — G iles v. Randall, [1916] 1 
K. B. 290 ; 84 L. J. K. B. 786 ; 112 L. T. 271 ; 
69 Sol. Jo. 131, C. A. 

4882. Party & party costs.] — A taxation of 
costs as between party & party, the only costs 
chargeable against the unsuccessful party, are such 
as are necessary for the conduct of the litigation. 

The rule that charges will not be allowed for 
employing more than two counsel will only be 
departed from in exceptional circumstances, & in 
determining whether such circumstances exist the 
amount of interest which the successful party has 
in maintaining the suit may be taken into con- 
sideration. — Smith v. Buller (1876), L. R. 19 Eq. 
473 ; 46 L. J. Ch. 69 ; 31 L. T. 873 ; 23 W. R. 332. 

4888. Special case — Costs Incurred before filing 
— Revenue side of King’s Bench Division.] — Ord. 
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LXV., r. 27 (29), is applicable to the costs of settling 
a special case for the opinion of the court, in an 
appeal on the revenue side of the King’s Bench 
Division, incurred before the liling of the case. — 
Manchester Corpn. v, Sugden, Gresham Ijfe 
Assurance Hocikty v. Bishop, [1903] 2 K. B. 
171 ; 72 I.. J. K. B. 740 ; 88 L. T. 079 ; 07 J. P. 
317 ; 51 W. B. 027 ; 19 T. D. B. 473 ; 4 Tax Gas. 
595, G, A. 

4884<. Counsel’s fees.] — The taxing master 
struck out about 05 per cent, of the fees marked on 
the hearing before Asthury, J., & on reconsidera- 
tion struck off about 40 per cent. lie took the 
view that unnecessary papers had been included 
in the briefs ; & that the master’s certificate made 
it clear that the applicant was entitled to the whole 
fund, that there was nothing left to be decided 
cither by way of construction or contention. 
Gounsel for the applicant to review taxation 
submitted that it was necessary to go fully into 
the whole matter before Astbuky, J. They 
referred lo Ord. LXV., r. 27 (29). Younger, J., 
said tliat it seemed clear that the taxing master 
liad acted on a mistaken impression with regard 
lo the work to be done on the hearing before 
Astbury, .T. ITis lordship thought that the 
objections sliould be allowed, & as the same taxing 
master allowed the same fees on the original 
hearing, the amounts marked would bo allowed. — 
Rp Lindsay’s Estate, Ijndhay v. Ayrton, [1915] 
AV. N. 240. 

Special fee.] — See No. 4730, ante. 

Refresher fees.] — See Nos. 4740-4700, anic. 

4885. View by counsel — Allowance upheld.] — 
’riierc is no difference in principle between the costs 
of counsel’s view before trial the costs of counsel’s 
view after trial for the purposes of an appeal ; & 
althougli such costs will not as a general rule 
be allowed in party 6c party taxation, yet the 
court will not interfere with the decision of the 
taxing master where, in the exercise of his 
discretion, he has allowed them. — Lekds Forge 
(’ o., l^TD. V, DeIGHTON’S PATENT FLUE <te TUBE 
(^o.. Inn., [19031 1 Ch. 475 ; 72 L. J. CAi. 294 ; 87 
L. T. 711; 51 W. B. 380 ; 47 Sol. Jo. 222. 

4886. Instruction for brief — On originating 
motion.] — A fee for instructions for brief on an 
originating motion was allowed under r. 27 (29) 
although not x>i‘ovided for by Appendix N.— 
Burroughs Wellcome 6c Co.’h Trade Marks 
(1904), 22 B. P. C. 164. 

4887. Witnesses’ expenses.] — Delaroque v. 
s. s. OXENHOLMI^] 6c Go., No. 4810, ante. 

4888. Incurred through over-caution or 

mistake.] — The court will not review the allowance 
of a witness’s expenses on the ground that they 
were incurred through over-caution or mistake, 
under Ord. IjXV., r. 27 (29), if on proper considera- 
tion they have been allowed by the taxing otFicer. 
The words in sub-r. (29), “ no costs are to be 
allow^ed which do not appear to the ta,\ing officer 
to have been necessary or proper for the attain- 
ment of justice, . . .” mean that the llnal decision 
lies with the taxing officer, whose finding is not 
open to review. — Olivpjr v. Bobins (1894), 64 
L. J. Gh. 203 ; 71 L. T. 636 ; 43 W. B. 137 ; 13 
B. 63. 

4889. Master acting on mistaken principle.] 

— Maxim v. Godson & Sons, No. 4915, ante, 

4890. Examination not used at trial.] — 

Bartlett v, Higgins, No, 4872, ante, 

.] — See, also. Evidence, Vol. XX., jip. 433- 

442, Nos. 4493-4597. 

4891. Expert’s expenses.] — In an action, ulti- 
mately dismissed with costs, raising complicated 
questions of fact & law, involving at the trial the 


examination of varied scientific theories & investi- 
gations, &: imposing a large amount of labour 6c 
heavy responsibility on those conducting it at 
the trial : — Held : there were such special cir- 
cumstances in the case as to justify the allow- 
ance on taxation of three counsel to one set of 
defts., & that it w^as not material to take into 
account the fact that their co-defts., whose interests 
up to a certain point were the same, were repre- 
sented by two counsel. 

Each deft, is entitled to light his own case, & is 
not to be deprivcnl of the advantage of so doing 
by the fact that his co-defts. were also doing their 
duty by themselvt's in fighting their own battle. 

Where a i)ersonal view of the locus in quo was 
essential to enable a scientific witness to make his 
evidence of most value a proper qualifying fee 
was allowed, although li(‘ was not ultimately 
called as a witness. — Great Western By. Go. v. 
(’ARP ALLA Unitod Ghina (’tay Go., Ltd. (No. 2), 
[1909] 2 Gh. 471 ; 79 L. J. Gh. 55 ; 101 1.. T. 383 ; 
53 Sol. Jo. 699. 

4892. .] — Maxim v. Godson 6c Sons, No. 

4945, post, 

4893. .] — In cases involving expert e\ idence 

only two experts are to be heard on each sid(', 
unless the judge is satisfied that by reason of 
special circumstances justice cannot be done 
without hearing further expert evidence. This 
rule does not exclude either side from calling any 
one to speak to matters he has seen, even thougli 
an expert, but in such case the examination must 
be confined to matters of fact, 6c such person must 
not be treat(‘d as an exx:>ert witness. — Graigola 
Merthyr Go., Lto. v, Swansea Gorpn., [1927] 
W. N. 30 ; 71 Sol. Jo. 142 ; subsequent j)roceed- 
ings, [1928] Ch. 31. 

4894. .] — Franicenburg v. Famous Lasky 

Film Service, Ltd., No. 4878, ante, 

.] — See, also, Eviden('E, Vol. XXII., pp. 

508-516, No'.. 5397-5483, 6c Supp. ; Patents, 
Vol. XXXVI., p. 812, Nos. 3299-3,301. 

Solicitor appearing in person.] — See Solicitors, 
Vol. XLIT., pp. 253, 254, Nos. 2813-2848. 

Attendances on counsel.] — Sec Solicitors, Vol. 
XLII., pp. 150, 249, Nos. 1483, 2803. 

Copies of documents.] — See Nos. 4809-4825, anfe. 

4895. Over-caution — Joinder of defendants.] — 
Geen V. Herring, No. 4845, ante, 

^ —Sec, also, No. 4888, ante, 

4896. Defendants severing.]— Boswell v. Goaks, 
No. 4704, ante, 

4897. Costs unnecessarily or improperly in- 
curred.] — Su^iMONs r, Storeu, No. 4937, post, 

4898. Several actions against one defendant.] — 
Where numerous actions were brought by different 
pltfs. against one deft, in respect of the same 
subje^ct-matter, &: deft.’s solicitor had entered 
appearance in all the actions at one 6c the same 
time Held : he was entitled on taxation to the 
fffil fee allow^ed by the rules in each action, & the 
taxing master had no jurisdiction under Ord. 
liXV., r. 27 (29), to reduce the fee in respect of 
all the a73pearances subsequent to the first.— Price 
v. (Janton, [1900] 2 Gh. 487 ; 75 L. J. Gh. 658 ; 
95 L. T. 710. 

4899. .] — ^Walker v. Provincial Homes 

Investment Go., Ltd., No. 4822, ante. 


W, Directiom to Tax Costs Charged in Account, 

R. S. C., Ord. LXV., r. 27. (26) Where an account consists In 
part of any bill of costs, the Court or Judge may direct the 
taxing officer to assist in settling such costs, not being the 
ordinary costs of passing the account of a receiver, and the 
taxing officer, on receiving such directions shall proceed to tax 
such costs, and shall have the same powers, and the same fees 
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shall be payable in respect thereof, as if the same had been 
referred to the taxing officer by an order ; and he shall return 
tiie same, with his opinion thereon, to the Court or Judge by 
whose direction the same were taxed. 

Moderation of costs.] — See Solicitors, Vol. 
XJ.II., pp. 224-226, Nos. 2557-2672. 


X, Attendance of Parties. 

R. S. C., Ord. LXV., r. 27. (27) The taxing officer sliall have 

authority to arrange and direct what parties are to attend before 
him on the taxation of costs to be borne by a fund or estate, 
and to disallow the costs of any party whose attendance such 
officer shall in his discretion consider unnecessary. 

See Solicitors. Vol. Xi.II., p. 207, Nop. 2.‘K)7- 
2311. 

4900. Party ordered to pay costs.] — In pro- 
ceedings sncli as these I am of opinion that the 
person who is ordered to pay should have an 
opportiuiity of coming before the taxing officer, A: 
of being heard as to what he should pay. lie 
should have an opportunity of making an objection 
to the items which are charged against him 
(Rkulvm, d.).— 11. r. Winder, [1900] 2 Q. B. 
OfiO, 676 ; 69 L. J. Q. B. 729 ; 64 .1. B. 741 ; 48 
W. K. 605 ; 44 Sol. .Tf). 48(> ; .st/5 /fom. B. r. 
Winder. P.r p. JioLTON (’orpn., 83 L. T. 171 ; 16 
T. L. B. 400, 1), (\ 


V. ye(jlcci to Proceed with Taxation. 

R. S. C., Ord. LXV., r. 27. (28) Wlicn au> party entitled to ' 

t‘ 08 t 8 refuses or neglects to bring in his costs for taxation, or to 
procure tlic same to be taxed, and thereby prejudices any other 
party, the taxing officer shall be at liberty to certify the coats 
ot the other parties, and certUy such refusal or neglect, or may 
allow such ])arty refubing or neglecting a nominal or other sum 
for such costa, so as to prevent any other party being prejudiced 
hj such refusal or neglect. 


Z. Unjmid Items of Disbursements, 

R. S. C., Ord. LXV., r. 27. (29 a) In taxations under or pur- 

suant to tile Solicitors Act, 1843, of a solicitor’s fees, charges, 
and disbursements no such disbursements shall be allowed 
uhich have not been actually made before the delivery of the 
bill of costs unless the bill siiall expressly state that they have 
not then been made, and shall set out such unpaid items of 
dlsbiirscments under a separate heading in the Dill, in which 
case they may be allowed by the Taxing Master it they are 
actually made before the commencement of the proceedings in 
wliich the taxation takes place, and are made in discharge of an 
antecedent liability of the solicitor (including counsel’s fees) 
properly incurred on behalf of the client. For the purposes ol 
(oinputation of one sixth thereof such bill shall be deemed to 
ineJude such unpaid Items as part of the bill. Provided also 
that il the proceedings for taxation shall have been commenced 
by the client or a third party, payments made by the solicitor 
l>euding such proceedings in discharge of any such antecedent 
liability so set out in the bill (including counsel’s ices) may be 
allowed by the Taxing blaster, if actually made before the 
eoinmencement of tl»e taxation, if it appears to him that such 
payments have been properly made and that no Injustice is 
done thereby. The provisions as to the review of taxations 
shall apply to anything done hj the Taxing Master pursuant to 
this Rule. 

AVr SouciTOKS, \’ol. XLII., pp. 16(5, 157, 
Nos. 1558-15(53. 


Worl; and J.ahour for Which No Fee Provided. 

R. S. C., Ord. LXV.. r. 27. (ilO) As to any work and labour 
properly performed and not herein provided for, and In respect 
of winch fees have heretofore been allowed, the same or similar 
lees are to be allowed for such work and labour as have heretofore 
been allowed. 

4901. Practice of masters.] — Harrison v. 
Leutnek, Leutnor, No. 4265, a 7 ite, 

4902. Costs incurred before commencement of 
action.] — Pecheries Ostendaibes, (Soc. Anon.) 
V. Mercuantb’ Marine Insurance Co., No. 4875, 
ante. 


4903. .]' -P^RANKENBURG V. FAMOUH LABK’S 

Film Service, I^td., No. 4878, aide. 

4904. Statements leading to discontinuance oi 
action.] — The Channel Queen, No. 4870, ante. 

4905. Affidavits taken during stay of proceed- 
ing.] — On the taxation of costs under the order 
dismissing the action, the taxing master field that 
deft, ought not to be allowed the costs of his 
affidavits, on the ground that they ought not to 
have been prepared during the stay of proceedings : 
— Held : the taxing master had acted on a wrong 
principle, & the costs of the affidavits ought not 
to have been disallowed upon that ground. — 
WiiiTELEY Exerciser, JjTd. v. (tamage, [1898] 
2 Vh. 405; 67 L. J. Ch. 560; 79 I^. T. 20; 47 

' H. 296 ; 5 Mans. 

4906. Perusal of affidavits.] -Order made that 
the taxing master sliould be at liberty to allow a 
spechil ciiarge for tJie perusal of affidavits, the. 
amount thereof (if any) to be in liis discretion. — 
He Be Rosaz, Rvmer lk Be Bosaz (1883), 24 
Ch. B. 684 ; 53 L. J. (li. 448 ; 49 L. T. 133. 

4907. Translation of foreign documents. j- 

(3iarg(*s for translations of foreign (l<jcuments 
made in a solicitor’s office allowed in taxing costs 
relating to administration. — He Bowes, Hthath- 
MOHE (Earl) v. Vane, [1906] 2 Cl). 251 ; 60 

I.. J. Ch. 544 ; 82 L. T. 673 ; 18 W. B. 601. 

BB. ('osls Occasioned by Amcndnwnt. 

R. S. C., Ord. LXV., r. 27. (31) Whero the plaintiff is directed 

to pay to the defeaduiit the costs of the eaus(^, the costs 
occasioned to a detcudant by au> amendment of the plaintiff’s 
pleadings shall be deemed to be part ol such defendant’s costs 
m the cause (except as to any amendment which shall appear 
to have been rendered necessary by tlio default ot such 
defendant) ; but there shall be d(‘d noted from such costs any sum 
which may have been paid by the plaintiff according to the 
course ol the Court at the time of any amendment. 

(32) Where up(*n taxation a ])l.iintilt who has obtained a 
judgment with costs is not allowc'd the costs of any amendineut 
of his pleadings on the ground of the same lia\ing been un- 
necessary, the delendfint’s costs occasioned by such amendment 
shall be taxed, and the amount then*of deducted Irom the costs 
to be paid by the defendant to the plaintiff. 

Amendment generally.] — Sec B. S. C., Oid. 

XXVTII., p. 472, & Pleading, pp. 1^2-130, ante. 

4908. Amendment by court — To raise real 
point at issue.] — An ameudmont Ig the ph^adings 
made at Die trial by tlie court, mern molu, in order 
to raise the real xioinl at issue, is no ground for 
departing from tJie usual rule as to the costs of 
the action. Ngttage v. Jackson (1883), 11 
Q. B. I). 627. 

4909. Matter Improperly introduced by amend- 
ment — Direction to master.] --(Special diiection to 
taxing master to see whetlier matter liad been 
improperly introduced by amendment A to cliarg(* 
pltf. tJicrevviih. — Bukchell UiiiEM (1848), 1 1 
Bcav. 34 ; 50 E. B. 729. 

4910. Amendment due to negligence or error 
of plaintilfs.j — Where a bill had been amended 
three times, Sc the two last amendimints wtTo made 
necessary by the negligence or error of i)lt£8,, deft, 
was allowed extra costs for those amendments. — 
Wattb V. Manning (1823), 1 Sim. Sc, St. 421 ; 57 
E. li. 168. 

4911. Abandonment of claim after amend- 
ment.] — Where by am end menl, abandons a 

part of his claim, it ai^fjears ho has in that respect 
acted vcxatiously, the couit, on motion, will direct 
him to pay the costs thereby occasioned. — Strick- 
land V, Strickland (1840), 3 Beav. 242 ; 9 

L. J. Oh. 392 ; 49 E. K. 95. 

4912. New claim by amendment.] — Pltf. by bis 
original bill sought to set aside a deed. After 
the answer was filed he, under the usual order, 
amended the bill by making quite a different 
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case, & souj?hi io establish the deed. The court 
ordered him to pay the costs of the orij?inal bill & 
of certain accounts set forth in the answer in com- 
pliance with the prayer of that bill, & the costs of 
the motion. — Mavou v. Diiy (1824), 2 Sim. & St. 
113 ; 57 E. B. 288. 

4913. Withdrawal of unsubstantiated charges.] 

— The cause at hearing went off for want of parties, 
with liberty for the pltf. to amend. The pltf. 
under the oi’der struck out many charges in the 
bill which the deft, had answered ; ordered on 
application to be restored, that the court might 
give the deft, the costs of such part of the bill as 
the pltf. had waived. — Buixock v. Perkins 
(1740), Dick, no ; 21 E. B. 210. 

4914. .] — All the allegations of fraud have 

been struck out of the amended bill, the bill, as 
amended, prays that the ])ltf. might have the 
benefit of the settlement, & in such a case the 
course is to make tJie pltf. pay all the costs of the 
original bill, an order would be made to that 
effect {per PoR.).— Kernot r. Prit('IILEY, [1807 j 
W. N. 252 ; 17 L. T. 134. 

4916. ".j -When charges of misconduct arc 

introduced into a bill, & are denied by the answer 
A then withdrawn, the court will, at the hearing, 
make an order for j)ayment by pltf. of all the costs 
occasioned by such unfounded charges without 
any special application for the purpose.— h^iNCH v. 
Westrork (1871), L. B. 12 E((. 24 ; 40 L. J. Ph. 
441 ; 24 D. T. 412 ; 10 W. B. 072. 

4916. Amendment advised by counsel.] — bill 

was filed for a foi'cclosure of a mortgage for a 
transfer of a sum of stock. On tht* answer b(‘ing 
filed, disclosui’es were made which rendered it 
advisable to anu'nd the bill, by striking o\it all 
that related to th(‘ mortgage ; A thereby nearly 
one-half of the bill A answer was rendered useless. 
The court, how(‘\ ei*, refused to order, on motion, 
the pltf. to pay the deft.’s costs occasioned by the 
amendment ; as it appeared that the amendment 
was made under the advice of counsel A not for 
the purpose of vexation or o])pression. — Monck r. 
'rANKEKViLLE (Earl) (1839), 10 Sim. 284; 8 

J;. J. Ch. 308 ; 3 Jur. 1107 ; 59 E. B. 023. 

4917. Error due to proceedings hurriediy 
taken.] — A wrongdoer cannot be heard to com- 
I)lain that in proceedings hurriedly taken to sto]) 
the wrong pltf. has not accurately stated his title 
(an amendment afterwards being made), A in 
such a case deft-, will not be relieved from the 
payment of the extia costs occasioned by pltf.’s 
mistake as to his tith*.- .A. -Cl. r. Tomline (1877), 
5 Vh. 1). 750. 

P(’. Action, Petition or Motion Dismissed with 
Costs. 

R. 8. C., Ord. LXV., r. 27. (33) Wlierc an action or petition 

i« dlbiniBsed with contb, or a motion is refused wdth costs, or 
any costs are by any general or special order directed to be 
paid, the taxing othcer may tax such costs without any order 
relerring the same for taxation, unless the Court or a .Judge 
upon the application of the party alleging himself to be aggrieved 
prohibits the taxation of such costs. 

4918. Costs of motion standing over till trial,] — 

On taxing costs under a judgment dismissing the 
action Avith costs, the costs of a motion by pltf. 
which was adjourned or stood over to the hearing, 
A was then not brought on, would be included in 
the costs of the action. — Gosnell v. Bishop 
(1888), 38 Ch. D. 385 ; 57 J.. J. Ph. (542 ; 30 W. B. 
605, C. A. 

4919. Interlocutory application to Court of 
Appeal — No direction for postponement of taxation.] 

An application by a deft, in an action in the 
(niucen’s Bench Division, to strike out the state- 


ment of claim as embarrassing, having been 
refused by a Divisional (-oui*t, the deft, api^ealed, 
A the Court- of Appeal made an order “ that th(' 
judgment of tlie couii below be reversed with 
costs of this appeal A of tlui proceedings in the 
court below.” The deft, applied to the master 
to tax the costs, which he declined to do on the 
ground Uiat they were costs of an interlocutory 
application, A tliat the taxation must stand over 
till the termination of the action : — Held : the 
practice of the Common La\v Division to have 
only one taxation of costs in an action does not 
apply where costs are given by the Court of 
Ai)peal, A under an oj’der of the Court of 
Appeal directing payment of costs, without any 
intimation that the taxation A payment are to 
be postponed, the party to wliom they are oi’d(u*ed 
to be paid is (mtitled to havi‘ tliem tax(*d A paid 
forthwith.- l*niLiPPs r. Buijapps (1879), 5 Q. B. D. 
60, C. A. 


J)J). Taxation in Case Parlies Differ. 

R. S. C., Ord. LXV., r. 27. (34) Where it is directed that i obts 

shall be taxed in ease the parties differ about the same, the part.\ 
claiming the costs shall bring tin* bill ot costs into the office of 
the proper taxing officer, and give not ice of his having so done 
to the otlier party, and at any time witiiin eight days after such 
notice such other party shall have liberty to inspect the same 
without fee, if he thinks fit. And at or before the expiration of 
the eight days, or such further time as th<* taxing otffeer shall 
in his discretion allow, such other party shall either agree to 
pay the costs or signify his dissent therefrom, and shall there- 
upon be at liberty to tender a sum of money lor the costs ; but, 
where he makes no such tender, or where the i)art.v claiming 
the costs refuses to accept the sum so tendered, the taxing 
officer shall proceed to tax tlie costs ; and where the taxed costs 
shall not exceed the sum tendered, the costs of tin* taxation 
shall be borne by the party claiming the cosH. 


HE. Costs to he Paid out of Pu7id in Court. 

R. S. C., Ord. LXV., r. 27. (35) Wlu're an\ costs are b> an> 

judgment or ord(*r directed to bo taxed and to be paid out of 
any money or fund in (’onit. tlie taxing officer in his certificate 
of taxation shall state tlu* total amount ot all such costs as 
taxed without any direction for that pnri)n8e in such judgment 
or order. 

4920. Costs incurred by executors after fund 
paid into bank — Repayment,] — Wlieie ('xeouturs 
paid residue into the ijank to the credit of infants, 
under the l^egacy Duty Act, 1795 (c. 52), A subse- 
quently incurred costs in tlie l*robate Couit, repay- 
ment allowed to them on petition out of fund so 
paid in.- Re Blight (1873), 21 W. B. 573. 

4921. Petition for payment out — Costs of plain- 
tiff joined,] — AA'here live of the pltfs. in an old 
action commenc(‘(l by bill of complaint in equity 
)>etiti(mi‘il the court for pa\m(‘nt out of iunds 
standing to the credit of tliat action, A made tlu* 
sixth ]>ltf. A certain defts. to the bill A cei’tain 
incumbrancers of the sixth pltf.’s share in the 
fund in coui't i*t‘spondents to the petition, it was 
held tliat the pltf. res])ondent was entitled to have; 
a separate S('t of costs of the petition. — E inwards 
v. Berry (1915), 112 L. T. 1119 ; 59 Sol. Jo. 302. 


FF. Fees of Conveyancing Counsel and Experts. 

R. S. C., Ord. LXV., r. 27. (36) The allowances in respect of 
fees to the conveyancing counsel of tlie Court, and to any 
accountants, merchants, engineers, actuaries, and other scientific 
persons to whom any question is referred, shall be regulated by 
the taxing officers, subject to appeal to the Court or Judge, 
whose decision shall be final. 

See B. 8. C., Ord. LI., rr. 7-13, p. 670, ante; 
A B. S. G., Ord. LV., r. 19, p. 739, ante. 

4922. Accountants,] — The scale of charges 

I allowed by the general order in baukiuptcy for an 
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accountant & his clerks adopted in taking accounts 
in chambers. — Meymott v. Meymott (No. 2) 
(18()4), 33 Beav. 690 ; 4 New Hep. 390 ; 33 

L. J. Ch, 680 ; 10 L. T. 681 ; 10 Jur. N. 8. 73 5 ; 
32 W. R. 996 ; 56 E. R. 498. 

4923. .] — The junior counsel who had 

advised throughout the proceedings taken by a 
claimant against a company in liquidation, in 
respect of their breach of contract to purchase liis 
business, having been called within the bar before 
the hearing of the claim A after a leader had been 
retained ; — Held : on review of taxation, that 
having regard to the length & complication of the 
case & evidence, the costs of a third counsel as 
junior counsel at the hearing ought to be allowed. 

An accountant employed as a skilled witness 
to give evidence in support of the claim, though 
entitled to a reasonable allowance for his time 
A expenses in prepaiing his evidence by an 
examination of the books, is iu)t entitled upon 
party & party taxation to his charges for 
balancing putting the books into shape for the 
purpose of supporting the claim . — Be Laffittio 
(Chaeij]:s) & Co., I.td.. IjAFfitte’s Claim (3875), 
3.. R. 20 Eq. 650 ; 41 L. J. Ch. 633 ; sub nom. Re 
Lafiite a Co., A\r p. JiAFiTTE, 33 L. T. 91 ; 24 
W. R. 7. 

4924. Surveyors.] — Upon the taxation of a bill 
of costs relating to the reinvestment in land of 
moneys paid into com’t under the Lands Clauses 
Act, the taxing master allowed a lump sum for 
surveyor’s charges, being a commission on the 
amount of the piu*chase-money according to 
Ryde’s Scale, which is a scale prepared by an 
eminent surveyor of that name on the principle 
that a commission vaiying from live to one-half per 
cent, should be paid to the surveyor according to 
the amount of the purchase-money. An applica- 
tion vas made to the court to direct the taxing 
master lo review his taxation in re.spect of this 
item : — Held : that the question was in reality 
one not of principle but of amount, <fe that the 
court would not inR*rfere ; but that if it were a 
question of principle a prevailing practice of 
paying surveyors by commission ought not to be 
disturbed. — A.-G. v. Drapers’ Co. (3 869), L, R. 9 
J^q. 69 ; 21 L. T. 651. 

4925. Scientific person.] — A moderate fee, such 
as £7 Is. a day, may be allowed for a scientific 
witness to read up a case for the purpose of giving 
evidence. — S mith v. Duller (1875), Jj. R. 19 Eq. 
473 ; 45 L. J. Ch. 69 ; 31 L. T. 873 ; 23 W. R. 
332. 

4926. .] — Turnhull v. Jan.son, No. 4696, 

ante. 

.]—Se(\ also, Patents, Vol. XXXVI., 
p. 842, Nos. 3299-3301. 


GO. Former Rules. 

R. S. C., Ord.^V., r. 27. (37) The rules, orders, and praoth i* 
of any Court whose jurisdiction is transferred to the High Court 
Court of Appeal, relating to costs, and the allowance 
of the fees of solicitors and attorneys, and the taxation of costs, 
♦^ilsting immediately before the 1st November, 1875, shall. In 
so far as they are not inconsistent with the Act and these Rules, 
remain in force and be applicable to costs of the same or analogous 
proceedings, and to the allowance of the fees of solicitors of the 
Nupreme Court and the taxation of costs In the High Court of 
Justice and Court of Appeal. But the Taxing Masters shall 
nave power to revise and regulate the practice in regard to 
taxation of costs, and the allowance of fees so as to assimilate 
uit ^lowan(^B for costs, and to secure uniformity upon all 
luxations so far as may be practicable and expedient. 

4927. Eltect of sub-rule.]— Rule 28 of Addi- 
tional Rules of Court (Costs), 1875, when applied 


to tlie Cliancery Division, does not mean tliat the 
oid common iaw rules as to costs shall prevail in 
the chancery as well as the other divisions, but 
that tlie rules of the old Court of Chancery 
as to costs shall, except where altered by the 
new rules, remain in force in the Chancery 
Division. — Pringu^ v. Gloag (1879), 10 Ch. D. 
676 ; 48 L. J. Ch. 380 ; 40 L. T. 512 ; 27 W. R. 
574. 

4928. — — .] — The court, upon an application 
to set-off cross- judgments in distinct actions are 
entitled, notwithstanding Ord. LXV., r. 14, to 
Older that the set-off shall be subject to the lien 
for costs of the solicitor of the opposite jiarty — 
f(»r assuming tliai r. 14 applied to a set-off in 
distinct actions, it leaves the court a discretion 
to allow the set-off, either subject to or notwith- 
standing the solicitor’s lien, <fe if it has no application 
the court have the same discretion by the practice 
jjrevious to Reg. llil. Term, 1853, r. 63, which, 
sin<*e the i*epcal of tliat rule by the new rules, is 
revived. 

It is unnecessary to decide whether r. 14 of 
Ord. I./XV., or the 37th sub-section of r. 27 of the 
same order, gave the court a discretion to protect 
the solicitor’s lien where the set-off is claimed in 
distinct actions. If it were necessary to decide 
wliotlier Ord. LXV., r. 14, applies to a set-off* in 
respect of distinct A separate actions I should 
wish for more time to consider the question. But 
if it does not apply the xiractice before any rules 
were* made on the subject continues in force A 
enables llie court to exercise the same discretion 
as if it actually applied (Bagoallay, Ti.J.). — 
Ed%vari)s V. Hope (1885), 14 Q. B. D. 922, 927 ; 
54 L. J. Q. B. 379 ; 53 L. T. 69 ; 33 W. R. 672, 
V. A. 

4929. .]— Ord. l.XV., r. 27, reg. 37, 

directs that the i*ules, orders, <fc practice of any 
coiu*t wdjose jurisdiction has been transferred to 
the High Court of Justice relating to costs existing 
prior to the commencement of the Judicature Act , 
1873, shall, in so far as they are not inconsistent 
with the principal Act & the rules, remain in force 
So be applicable to costs of the same or analogous 
proceedings. The mode, therefore, in which the 
Court of (’hancery dealt with the costs of defts. 
to chancery suits affords an analogy wliich, in my 
opinion, ought to guide the coui*t on the present 
occasion (Stirling, J.). — Sanderson v. Blyth 
Theatre Co., [1903] 2 K. B. 633, 642 ; 72 L. J. 
K. B. 761 ; 89 L. T. 159; 52 W. R. 33; 19 

T. Ti. R. 660, C. A. 

4930. Case not provided for by rules — Choice of 
practice.]— In cases w here no rule of practice is 
laid down by the new orders, Sc there is a variancf* 
in the old practice of the Chancery & Common 
Law Courts, that i^ractice is to prevail which is 
considered by the court most convenient. — 
Newbiggin-by-the-Sea Gas Co. v. Armstrong 
(1879), 13 Ch. 1). 310 ; 49 L. J. Cb. 231 ; 41 L. T. 
037 ; 28 W. R. 217, C. A. 

4931. .]— Haiuilson p. Wearing, No. 

4951, post. 

4932. — .] — Upon summons to review 

the taxation of costs, the court refused to direct 
the taxing master to adopt the practice in the 
Queen’s Bench Division of requiring the solicitor 
to make an “ affidavit of increase,” since evidence 
could be obtained without such affidavit of all 
matters necessary for the information of the 
taxing master. But the court declined to lay 
down any rule that such affidavit of increase 
should in no case be required. — Smith v. Day 
(1881), 16 Ch. D. 726 ; 50 L. J. Ch. 333 ; 44 L. T. 
217 ; 29 W. R. 424. 
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HH, Biecretionary Alloicancea, 

R. S. C., Ord. LXV., r. 27. (38) As to all fees or allowances 
which are discretionary, the same are, unless otherwise pro- 
vided, to be allowed at the discretion of the taxing officer, who, 
In the exorcise of such discretion, is to take into consideration 
the other fees and allowances to the solicitor and counsel. If any, 
in respect of the work to which any such allowance applies, 
the nature and importance of the cause or matter, the amount 
involved, the interest of the parties, the fund or persons to bear 
the costs, the general conduct and costs of the proceedings, and 
all other circumstances : and where a party Is entitled to sign 
judgment for his costs, the taxing officer, In taxing the costs, 
may allow a fixed sum for the costs of the judgment. 

4933. Notice subsequent to summons for 
direction — Allowance for.] — The proper fcoB to be 
allowed on an ordinary application for further 
directions subsequent to a summons for directions 
are (]d. for the notice of application, la. for the 
copy for chambers, &; 28. i\d. for the copy & service 
on the other side, ma.king a total of 6s. 

The master has certified that when the summons 
for directions was introduced the masters con- 
sidered ttie matter, &; fixed the charge for these 
notices, including the copy h^r chambers at 6s. 
In my opinion, that is a fair & reasonable allowance 
for the work done. Tn some cases it may be a 
little high, & in some cases it may be quite in- 
sufficient ; but if the notice is special, <fe necessarily 
(exceeds three folios, the master makes an additional 
allowance under items 62 & 63 ; even if the notice 
should be special, but nevertheless brief, so as not 
to exceed three folios, the masters have a wide 
discretion, & may take that matter into con- 
sideration with regard to discretionary items, 
under Ord. TjXV., r. 27 (3S) (Swtnfen Eady, ,T.). — 
MacGuaue V . Mtlltgan, [1903] 1 Ch. 145, 148 ; 
72 T;. ,T. Ch. 87 ; 87 Ti. T. 076 ; 51 W. 11. 74 ; 19 
T. 1.. R. 44 ; 47 Sol. Jo. 52. 

Solicitor trustee — Non-professional charges.] — 
See SoTJCTTons, Vol. XLTT., p. 121, Nos. 1109- 
1174. 

4934. Charges for instructions for brief — On 
solicitor & client taxation.] — Re Roney Co., 
No. 4097, ante. 

4935. Costs of third expert witness.] — Maxim v . 
CiOPRON & Sons, No. 4945, post. 

4936. Misconduct alleged against trustee — 
Costs of counsel in defence.] — A trustee solicitor, 
deft, in an action to set aside the settlement of 
which he is trustee, against whom unfounded 
charges of misconduct are alleged in the statement 
of claim, is entitled to the costs of briefing two 
counsel in his defence, although the pltf. has 
abstained from claiming any relief against him 
personally, & has professed in the pleadings to sue 
him only as trustee. — Bkuty v. Edmundron, 
[1918] 1 Ch. 112 ; 87 L. J. Ch. 108 ; 118 L. T. 1, 
C. A. 

4937. Effect of order for taxation — Master may 
disallow all costs.] — ^Where, under an order direct- 
ing an account of what was due to a party in 
respect of costs of proceedings taken by him to 
enforce a judgment in the Exchequer Division, the 
taxing master to whom the bill of costs was 
referred disallowed the costs of certain abortive 
garnishee summonses. On a summons to review 
the taxation : — Held : that the taxing master was 
not precluded by the form of order from disallow- 
ing any costs that ho thought proper, & that, 
under Rules of Court, 1876 (Costs), Ord. VI., 
r. 26, he was bound to do so ; also that the costs 
in question were properly disallowed. 

When a party carries in an objection in writing 
to the certificate of a taxing master under Rules of 
Court, 1875 (Costs), Ord. VI., r. 30, he is Only 
bound to state the items to which ho objects, not 
the reason of his objection. — S immons v. Stoker 


(1880), 14 Ch. D. 164 ; 49 L. J. Ch. 121 ; 42 L. T. 
291 ; 28 W. R. 408. 

4938. Appeal.] — ^Boswell v. Coaks, No."4704, 
ante. 


II. Lump Sum in Case of Belay ^ etc. 

R. S. C., Ord. LXV., r. 27. (38A) If upon any taxation it sball 
appear that the posts have been Increased by unnecessary delay 
or by Improper, vexatious, prolix or unnecessary proceedings, 
or by other misconduct or negligence, or that from any other 
cause the amount of the costs Is excessive having regard to the 
nature of the business transacted or the Interests involved or 
the money or value of property to which the costs relate or to 
the other circumstances of the case the Taxing Master shall 
allow only such an amount of costs as may be reasonable and 
proper and may assess the same at a gross sum, and shall (if 
necessary) apportion the amount among the parties if more 
than one. The provisions as to the review of taxations shall 
to allowances and certificates under this Rule. 

Discretion of master.] — See SoidriTOitR, Vol. 
XLII., p. 207, Nos. 2306, 2306. 

4939. Excessive costs Incurred.] — The further 
consideration of an action by a married woman, 
tenant for life with a restraint on anticipation, 
against the trusiees of her marriage settlement, 
which had been conducted with much hostility by 
the pltf., & in which very heavy costs had been 
incurred, was compromised on certain terms under 
which the pltf. & the defts. were to bear their own 
costs. Pltf. applied that the pltf.’s costs, or a 
portion of them, might be allowed out of the trust 
estate. The judge, after intimating that the 
costs incurred appeared to be excessive consider- 
ing the value of the trust estate & oth(*r circum- 
stances, consented to allow a portion of the plif.’s 
costs out of the estate, but directed that the matter 
should bo referred to the taxing master to tax the 
costs of the pltf. as between party & party with a 
view to assess a gross sum in accordance with the 
provisions of Ord. IjXV., r. 27, reg. 38a. — Wil- 
liams V . DuNriiY, [1889] W. N. 188. 

4940. Unnecessary inquiries made.] — ^This case 
came before the court for further consideration, 
& the defts. asked that the pltf. might be 
ordered to pay the costs of the action. The pltf. 
was the sole executor & trustee of the will of 
George Dale, a grocer. The property had been 
realised in the action, & the total amount of the 
proceeds was about £370. The testator died in 
1878, having by his will left all his property upon 
trust for his wife during widowhood, with power 
to carry on the business, & on her death or 
marriage, upon trust for sale, the residue to be 
divided among his children &; the issue then living 
of any deceased. On May 30, 1879, the writ was 
issued in this action. In April, 1880, the state- 
ment of claim was delivered, in which the number 

names of the testator’s children were stated, 
the only reason given for the action being that 
difticultios had arisen in the administration of the 
trust. The widow & Joseph Dale, an adult son, 
were the defts. On Nov. 17, 1880, the pltf. 
applied for obtained an order for accounts & 
inquiries. The certificate was not made until 
.lunc 6, 1889 : — Held : (1) many of the inquiries, 
particularly that concerning the children, were 
unnecessary &; improper ; (2) however, the suit 

being instituted, & the order for accounts & 
inquiries made before the General Orders of 1883 
came into operation, the trust.ee, under the old 
practice, was not so much to blame as to be 
ordered to pay the costs ; (3) it was a case to 
which the new rule, Ord. IvXV., r. 38a, of the 
Rules of Court, 1883, applied. — Re Dale, Stubbs 
V. Dale (1889), 62 L. T. 28. 
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JJ, SolicUors' Costs — One-Sixth Rule. 

R. S. C., Ord. LXV., r. 27. (38B) If on the taxation of a bill 

of costs payable out of a fund or estate (real or personal), or out 
ot the assets of a company In liquidation, the amount of the 
professional charRes and disbursements contained in the bill is 
reduced by a sixth part, no costs shall be allowed to the solicitor 
leaving the bill for taxation for drawing and copying it, nor for 
attending the taxation. 

See SouciTOKS, Vol. XLIT., pp. 217-224, Nob. 
2440-2656. 


KK. Objections. 

R. S. C., Ord. LXV., r. 27. (39) Any party who may be dls- 

.satisfled with the allow^ance or dlsallow'ance by the taxing officer, 
in auv bill of costs taxed by him, of the whole or any part of any 
items, mav, at any time before the certificate or allocatur is 
Signed, or such earlier time as may in any case be fixed by the 
Taxing Master, deliver to the other party interested therein, 
and carry in before the taxing officer, an objection f*' 
to such allow’ance or disallow’ance, specifying therein 
in a short and concise form the items, or parts thereof, 
to, and the grounds and reasons for such objections, and may 
thereupon applj to the taxing officer to review the taxation in 
rc'.pect of the same. The Taxing Master mnv if he shall think 
fit issue pending the consideration of such objections a certificate 
of taxation or allocatur for or on account of the remainder of 
the bill of costs and such further certificate or allocatur as may 
be necessary shall be issued by the Taxing Master after his 
decision upon such objections. 

See SoTJC’iTOEs, Vol. XIjII., pp. 211, 212, No.s. 
23r)1-23(i8 ; & Nos. 4H70-4972. po.tl. 


n writing 
by a list, 
objected 


/>X. Rei'iew of Taxation, 

(a) Taxing Officer to State Reaso 7 ts. 

R.S. C.,Ord.LXV,,r.27. (40) Upon such application the taxing 
officer shall reconsider and review his taxation upon such objec- 
tions, and he nun , it he shall think fit, receive lurther evidence 
in respect thereof, and, it so required by either party, he shall 
state either in Ida certificate of taxation or allocatur, or by 
rebrence to such objection, the grounds and reasons of his 
decision tlureon, and any speiial tacts or circumstances relating 
till reto 

4941. When statement made.] — The taxing 
masted* should on demand show both pai*ties the 
reasons he is jirepared to submit to the court. — - 
J)\SHWoor) r. MAf.NiA(% [1892] W. N. 54. 

4942. .]“ In extraordinary cases where the 

taxing master increase's or diminishes the 
“ oidinar> ” charge (under Sched. II. of the 
(T<‘nei*al Order under Solicitor Keinuneration Act, 
ISSl (c. 44)), he must have special reasons for so 
doing, i>ut li(* j.s not bound to state his special 
I'easons till lie formally answers the objections 
to his taxation.— AV IVIahon, [1S93] 1 Vh. 607 ; 
t;2 h. .1. Ch. 448 ; 68 3.. T. 189 ; 41 W. II. 267 ; 
9 T. L. K. 230 ; 37 Sol. .lo. 234 ; 2 H. 337, V, A. 


{b) A])]>Jicaiio7i to Judge in Chainhcrs. 

R. S. C., Ord. LXV., r. 27. (41) Any party who may be diw- 
batififlcd with the certificate or allocatur of the taxing officer, 
as to any Item or part of an Item which may have been objected 
to as aforesaid, may within 1 4 days from the date of the certificate 
or allocatur, or such other time as the Court or Judge, or taxing 
officer, at the time he signs his certificate or allocatur, may 
allow, apply to the .Tiulge at chambers for an order to review 
the taxation as to the same item or part of an Item, and the 
Judge may thereupon make such order as the Judge may think 
just ; but the certificate or allocatur of the taxing officer shall 
be final and conclusive as to all matters which shall not have 
been objected to In manner aforesaid. 

XLII., pp. 210-210, Nos. 

4943. Matter not Indiscretion ol master,]— Two 

sets of (lefts, joined in a statement of defence, & 
iippoared by the same solr., but were represented 
by separate counsel at the tnal, when the action 
was dismissed witli costs. 


^I'he taxing master allowed one set of costs only 
in respect of counsel, on the ground that the 
difference in the defences was not sufficiently 
material to justify appearance by separate 
counsel : — Held : on motion to vary the certificate, 
that the question was not one for the discretion 
of the taxing master ; & the court being of opinion 
that the deftB. had in fact different cases by way 
of defence, remitted the certificate to the taxing 
master on the ground that the defts. wore justified 
in appearing by separate counsel. — Aghr v, 
Bi.A(^klock & Co". (1887), 56 1j. T. 890. 

4944. Discretion wrongly exercised.] — Boswell 
V, CoAKS, No. 4704, ante, 

4945. .] — There is no general rule of 

practice that, on taxation of the costs of a success- 
ful party in an action wliere expert evidence has 
been adduced at the IriaJ, ilie costs of only two 
expert witnesses are to be allowed. 

At the trial of an action to I'estraiii a uuisanct* 
three expert witnesses were called on behalf of the 
pltf., the third expei*t being examined A cross- 
examined without objection from the court or by 
the counsel for the defts. Tlie pltf. obtained 
judgment with costs. 

On taxation of the pltf.’s costs the taxing master 
disallowed the costs of the third expert witness on 
the ground that as a general rule only two expert 
witnesses ought to be allowed Hetd : that the 
master Jiad exercised liis discretion wrongly, & 
that the cosis of the third expei*t wilness ought to 
be allowed. — Maxim. Godson A Sons, 11916] 1 
Oh. 21 ; 85 I.. J. Ch, 66 ; 113 L. T. 1 196 ; 60 Sol. 
,lo. 77. 

4946. Quantum.] — Althougli tlie coui't i.s re- 
luctant to go into question of detail, it will do so 
in a projier ras(', A e\en in a question of (/uantu7n 
will clo so, whor(> there has been a chnrgi* of a very 
exorbitant character (Malins, V.-(\). Smith v, 
" JLLKH (1875), L. II. 19 Eq. 473, 474 ; 45 J.. J. ('h. 
09 ; 31 L, T, 873. 

4947. .] — In an action against a tradi* 

union A the officials of the union, in which a largi* 
amount of damages was claimed A which last(‘d 
several days both at the trial A in the Gourt of 
Appeal, A in which the defts. were successful, the 
court refused to interfere with the discretion 
exercised by the taxing master, A affirmed by tin* 
judge in cliambers, in allowing to the officials of 
the union the costs of only two counsel both at 
the trial A in the Court of Appeal. 

Tlie taxing master liaving allowed tluj union tin* 
xists of only two counsid in the Court of Appeal 
tlumgh the costs of three counsel at tlie trial were 
allowed to them), the majority of the court refused 
to interfere witli the exercise of discretion, affirmed 
as it was by tiio judge at chambers — Fletcher 
Moulton, L.J., dissenting upon the ground that 
■/he case was of such importance A difficulty tliat 
he costs of three counsel for the union in the 
;jourt of Ajipeal should have been allowed. 

With regard to appeals from decisions of 
:/axing masters the cases showed that the court 
had laid down a rule which got very neai* to 
this — -that the court would never review the 
decision of the taxing master upon a question 
)f quayituTfn, It would not be true to say that the 
•ule was quite absolute to the effect that the court 
would never under any circumstances review the 
decision of the taxing master in such a case ; but 
'./he court would certainly never review it unless 
it came to the conclusion that the taxing master 
had made some mistake which interfered with th(* 
lossibility of his having applied the right rule* 
This being a border line cose, A it being doubtful 
on which side of the line the case ought to come, 
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they ougJii not to review the exercise of discretion 
by tlie taxinpf master & the judge (Vaughan 
Williams, Ij.J.)- — Denaby <fe Cadeby Main 
C 0 LI.IEKIES, Ltd. V. Yorkshire Miners’ Assocn. 
(1907), 23 T. L. n. 035, 037. 

•] — iS'cr, also. Nos. 4948 ci acq,, posi. 

4948. Counsel’s fees.] — In tlie taxation of costs 
as between solicitor & client the taxing master had 
disallowed the costs of two counsel in several 
applications to the court. The master, having 
used his discretion, not proceeded on any general 
principles, a petition to rewiew the taxation was 
dismissed with costs. — Friend v. Holly (1847), 
10 Beav. ,329 ; 11 .lur. 9.58 ; 50 E. R. 008. 

4949. .] — Turnbull v. .Ianson, No. 4090, 

ante. 

4950. .]— 33ie court will not- interfere with 

the discretion of the master as to the amount 
allowed for counsel’s fees k refreshers, unless it be 
manifest that ho has failed to exercise it in a 
reasonable manner. — T1 argrea\es v. Scott (1878), 
4 C. P. B. 21 : 40 L. T. 35 ; 43 J. P. 303 ; 27 
W. R. 323, 1). C. 

4951. -.] — In taxing the I'osts of an action 

in the Chancery Division tried on oral evidence, 
the taxing master should follow the rule in the 
Common Law Divisiems of allowing refreshers to 
counsel foi- eveiy day occupied by a trial beyond 
one day’s time ; but where tJie action is tried on 
affidavit ('n idenc(" no rd'reshers should be allowed. 

Tlu' amuiint of tlie refreshers lies in the dis- 
( letion of the taxing master, k depends on the fee 
originally mark(‘d on th(* bri(‘f k the nature of the 
case. — Harrison Wearing (1879), 11 Ch. 1). 
20(3 ; 48 L. .1. ('h. 3, (55 ; 41 Iv. T. 370 ; 27 W. R. 
52f5. 

4952. The Neeka, No. 4731, ante. 

4953. .h-^die taxing mast(‘r’s decision as 

to the amount of couns(d’s fees will not be inter- 
fered with unless a gross mistake is made. -Brown 
c. Sewelt (1880), ](> Ch. 1). 517 ; 44 E. T. 41 ; 29 
W. R. 295, C. A. 

4954. .J— 3’he court refused to overrule 

the exturise of discretion by the taxing master 
(allirnRal by the judge at chambers), who refused 
to allow the costs of two counsel on an appeal. — 
Wheeler v. Fraud (1898), 14 T. L. R. 440 ; 42 
Sol. ,lo, 3(54, (’.A. 

4955. .J — (In further consideration in an 

administration action a hostile order was sought 
against one of the deft, trustees. Thereupon the 
defts. severed, the trustee attached appearing by 
two counsel A his co-trustee by one counsel. The 
attack failed, k the trustees were given their costs 
of the action as between solicitor k client, k also 
theii- costs of appearing separately. In taxing 
their costs the taxing master disallowed the costs 
of a leading counsel to the trustee attacked, being 
of opinion that one counsel for each trustee was 
sufficient. On summons to review : — Held : that 
the trustee attacked was entitled to the costs of 
appearing by two counsel. 

3’Jmt it is competent to the court to overrule 
the decision of the taxing master in such a matter 
astliis is clear (Cozens-Hardy, J.), — Re Maddock, 
Butt v. Wright, [1899] 2 Ch. 688, 591 ; (58 

L. J. Ch. 655 ; 81 L. T. 320 ; 47 W. R. 684 ; 43 
Sol. .lo. 676. 

4956. .] — The fact that an action was 

ordered to be put in the Short Clause Idst had no 
effect upon the taxation of costs, k was not a 
ground for saying that the costs of two counsel 
ought not to be allowed. Although the court had 
jurisdiction to interfere with the discretion of the 
taxing master it was the rarest thing for the court 
to interfere except where the taxing master had 


gone wrong on a maiiei* of principle. The question 
whether the fees of two counsel should be allowed 
was not iiurely a question of quantum, but it was a 
question which the taxing master was much better 
qualified than a judge to decide, k primd facie the 
court would not interfere in such a case {per Cur.). 
— Ginn v . Robey, [1911] W. N. 28, C. A. 

4957. Arbitrator’s fees.] — A master, on taxa- 
tion, disallowed more than half the fees paid by 
the successful party to an arbitration on taking up 
the award, k the whole of the fees charged by such 
lay arbitrator fc)r a legal assessor, to whose appoint- 
ment the parties had neither consented nor ob- 
jected ; also a charge made for copies of evidence 
which could not have been taken by counsel, he 
being alone in the case, k one for copies of original 
documents put in by the unsuccessful party, A, 
fui^her, the cost of affidavit of increase. The 
master had, however, allowed to the successful 
party the costs of inspection k production of 
documents : — Held : that these matters had all 
been in Die discretion of the master, k that the 
court ought not to order him to review his taxation 
as to any one of them, even though it were shown 
that as to the lay arbitrator’s fees he had failed 
to take any steps to ascertain what would have 
been a fair charge for him to have made for his 
services. — Re Westwood, Bailue k Co. k Gape 
OF (JooD Hope Government (1886), 2 T. L. H. 
(567, D. C. 

4958. Witnesses’ expenses.] — 33 le cause was in 
Die paper six days, k was tried on Dk^ fiftli k six 
days, w’hen the pltfs. had a veidict. On taxation, 
the master allowed only two davs’ attendance of 
the pltfs.’ attorney k witnesses, ronsid(‘ring that 
their detention would not liave exceeded that 
space of time if the cause had been tried at New- 
casthx Ho also refused to allow th(^ ostirnatetl 
cost of a journey from Tjondon to Newcastle of 
two witnesses (residents of South Shields), who 
happened to be near London at the tini(‘ of the 
trial. He further disallowed detention money to 
witnesses wliose ordinary place of abode was 
Newcastle or the ncdglibouriiood, upon the pre- 
sumption that they w ould probably ha\ e been at 
home at the assize time : — Held : that these were* 
matters for the master’s discretion, k that lie had 
not so plainly k obviously erred as to induce the 
court to interfere.- Gi arke v . 3’'yne Improve- 
ment Gomrk. (1868). L. H. 3 G. P. 230 ; 37 1^. ,1. 
(’. P. 110 ; 17 L. T. 509 ; 1(5 \V. R. 480. 

4959. .]— In an action upon a jiolicy of 

insurance, the master, on taxation ol tlie pltfs.’ 
costs, allowed subsistence money for the captain 
(whose conduct was impugned by the deft., k 
whose ]>ersonal attendance at the trial was there- 
fore admitted to bo necessary) from the issuing of 
Die writ until the trial, a period of eighteen months, 
at the rate of 10.v. a day : the trial having been 
delayed by the necessity for each party simding 
out a conmiission to examine witnesses at the 
place where the disaster occurred ; — Held : that, 
in the absence of anything to show that the 
master had exercised an improper discretion, 
either as to the amount or the period of the 
alloAvance, the court could not interfere. — P otter 
V. Rankin (1870), Jj. R. 6 G. P. 518 ; 18 W. R. 
868. 

4960. .] — This was a summons by the 

deft, to review taxation. The action had been 
dismissed with costa. The taxing master having 
disallowed expenses of two witnesses subpoenaed 
by the deft, but not called, the deft, objected that 
they were proper k necessary witnesses procured 
under the advice of counsel k not called, because 
in counsel’s opinion the pltfs. bad not made out a 
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strong enough case to require any further evidence 
on behalf of the deft. The taxing master answered 
tliat there W’as no evidence on the deft.’s part 
produced as to the reason alleged for not caUing 
the witnesses, «Sr that the real reason was that 
their evidence would have been of no value, & 
that under B, 8. (\, 1883, Ord. LXV., r. 27 (29), 
the .adverse party was not to be called upon to 
pay costs which appeared to the taxing master 
to have been incurred through over-caution. The 
deft, submitted that the expenses were reasonable 
within Ord. LXV., r. 27 (9), & said that he had 
tendered no evidence as to the utility of the 
witnesses’ evidence, because he had no h>re- 
knowledge that theii* expenses would be dis- 
allowed. The judge said that, under Ord. LXV., 
r. 27 (40), the taxing master had a discretion as 
to receiving further evidence. He had, in the 
present instance, not called for further evidence. 
The judge had decided in Ln'etus v. Newton, No. 
4760, ante, that costs of witnesses not called 
could be properly allowed. He, however, in the 
present case, was not going to overrule the taxing 
master, because he saw no ground of interference 
with tlie discretion given to the taxing master 
under Ord. LXV., r. 27 (40). He was not pre- 
pared to say that the coui't would not interfere 
in a case where the discretion had been wrongly 
exercised. But that did not appear to be so here. 
The taxing master had said that the reason why 
the witnesses were not called arose out of over- 
caution. To overrule the taxing mast-er in that 
opinion might be to overrule the taxation as a 
whole, for it was to be remembered, as had been 
said by Jessel, M.R., that it was not always 
possible to so tax as to do exact justice, but that 
taxation was a question of giving & taking. In 
reviewing taxation that excellent rule was not to 
be lost sight of. The summons was dismissed with 
costs. — Beddington V. Heichman (1886), 30 
Sol. ,To. 220. 

4961. .] — Oliver v, Robins, No. 4888, 

ante. 

4962. .] — I think counsel’s advice on 

evidence ought to be very carefully considered by 
the taxing master before he disallows a witness 
who counsel has advised was necessary & proper. 
It is clear, however, that the assistant registrar 
considered that advice, & 1 am quite satisfied that 
no question of principle arises. It is always open 
to a taxing master, who has seen what happened 
in the course of the trial, to say that notwith- 
standing the general opinion expressed by counsel 
before the trial in fact a particular witness in the 
circumstances was unnecessary (Atkin, L.J.). — 
•^rHE Lord Strathcona (No. 3), [1926] W. N. 
270, C. A. 

4968. Expense of commissioner to examine 
witness abroad. ]--On the taxation of costs in an 
action on a policy of insurance, where the ques- 
tions involved were of an extremely complicated 
& irnportant character, the master, having duly 
considered all the circumstances, allowed the 
expenses of sending a barrister as commissioner to 
examine witnesses in the Canaries. The court 
refused to interfere with his discretion. — Yglesias 
V, Royal Exchange Assurance Corpn. (1870), 
L. R. 6 C. P. 141 ; 39 L. J. C. P. 173 ; 22 L. T. 
269 ; 18 W. R. 381. 

4964. Costs of separate answers.] — The court 
rented to entertam the question whether the 
taxing master had properly disallowed costs of 
separate answers. — ^Beattie v, Ebury (Lord) 


(1873), 43 L. J. Ch. 80; 29 L. T. 419 ; 22 W. R. 
68. 

-.] — Cf, No. 4943, ante, 

4965. Copies of correspondence.] — Budgett v, 
Budgett, No. 4823, ante, 

4966. Taxation under sheriff’s order.] — ^By 

sect. 20 (2) of the Sheriffs Act, 1887, a sheriff 
may demand, take, & receive such fees & poundage 
as may from time to time be fixed by the Ijord 
Chancellor with the advice & consent of the judges 
& the concurrence of the Treasury as therein 
provided. 

By the Sheriffs Order, 1920, made in pursuance 
of this Act, the fees to be demanded, taken & 
received by a sheriff are fixed sometimes exactly, 
sometimes within limits, & sometimes by “ the 
smn actually & reasonably paid ” ; & it is provided 
that “ the amount of any fees Sc charges payable 
. . . si) all be taxed by a master of the Supreme 
Court or a district registrar of the High Court, as 
the case may be. in case the sheriff A the party 
liable to j>ay such fees & charges differ as to the 
amount thereof ” : — Held : the order was not 
nllra vires. Sc no appeal lies from the decision of a 
district registrar fixing the amount of poundage ; 
his jurisdiction is confined to fixing the amount, 
Sc where the difference between the parties 
depends on a matter of principle it is to be settled 
by an action. — Union Bank of Manchester, 
Ltd. V. Grundy, [1924] 1 K. B. 833 ; 93 L. J. 

K. B. 718 ; 131 L. T. 49, C. A. 

4967. Lands Clauses (Taxation of Costs) Act- 
Taxation under statute incorporating.]— If e Can- 
nings, T.td., & Middlesex County Council, 
No. 4871, ante, 

4968. District registry case.]— In a case in 
which final jiidgment had been entered in a district 
registry. Sc the taxation of costs had commenced 
before. Sc objections had been cari'icd in Sc dealt 
with by the district registrar, it was held, that, 
under Ord. XXXV., r. 4, & Ord. LXV., r. 27 (41), 
a judge had juiisdiction in the exercise of his 
discretion to order that the items referred to in 
the objections should be referred to a taxing 
master of the Supreme Court for retaxation. — 
Stevens v. Griffin, [1897] 2 Q. B. 368 ; 66 Jj. J. 
Q. B. 098 ; 70 L. T. 803 ; 45 W. R. 058 ; 41 
Sol. .To. 006, C. A. 

4969. Security for costs of review.] — lie Barber, 
Burgess v, Vinntcome (No. 2), No. 4441, ante, 

4970. Objection to taxation.] — It was urged by 
their counsel that the question of the costs of the 
taxation was not open to the lessee, as it was not 
the subject of any objection ; but Ord. LXV., 
r. 27 (39), (41), only apply where particular items 
are objected to. There is no rule which necessi- 
tates an objection being carried in, in such a case 
as tlie present, where more than a sixth of the bill 
of costs has been disallowed, but where, neverthe- 
less, the master proceeds to tax & allow the costs 
of the solicitors. In so doing he has acted on a 
wrong principle & not in obedience to the order, 
which in the event which has happened directed 
him to tax the costs of the lessee. Sc not the costs 
of the solicitors (Swinfen Eady, J.). — Be 
Fletcher Sc Dyson, [1903] 2 Ch. 688, 694 ; 72 

L. J. Ch. 791 ; 89 L. T. 473 ; 62 W. R. 27 ; 19 
T. L. R. 682 ; 47 Sol. Jo. 769. 

4971. .]— This appeal arises upon a taxation 

of costs. It is a fundamental principle in de^ng 
with such appeals that the appellant is strictly 
tied to the objections made by him to the taxing 
master Sc answered by the latter (Pi:etchbr 
Moulton, L.J.). — Mentors, Ltd. v, Evans, 
[1912] 3 K. B. 174, 178 ; 81 L. J. K. B. 1111 ; 
107 L. T. 82. 
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4972. .] — The taxing master had dis- 

allowed the fees of a third counsel engajjed for the 
defts. & the expenses incident to their country 
solicitor's attendance at the trial. The taxing 
master had stated that, the brief being closely & 
exhaustively drawn, he considered that the 
London agent was able adequately to conduct the 
defts.’ case. On the hearmg of the adjourned 
summons to review : — Held : that the com- 
plexity of the case & the number of exhibits did 
not justify the employment of the third counsel, 
& the reason alleged for the attendance of the 
country solicitor being stated to be, not that a 
charge of personal fraud was being made against 
the defts., but the necessity of the solicitors 
explaining the exhibits in the. case, the summons 
on that point must also be dismissed. 

Objections ought to be carefully framed, for it 
is to those, & those alone, that the master’s 
answers are directed, & I tliink when he has 
satisfactorily answered the objection actually 
raised it would be altogether wrong to review his 
decision on the ground that if the objection had 
been otherwise framed he would probably have 
arrived at another conclusion (Eve, J.). — Perhv 
& Co., Ltd. V, Hessin (T.) & Co. (1913), 108 
L. T. 332 ; 57 Sol. Jo. 302 ; 30 R. P. C. 193. 

.] — See, also. Solicitors, Vol. XL IT., pp. 

21L 212, Nos. 2354-2368. 

4973. Costs of petition to review.] — The fact 
of a petition being unopposed is not, of itself, a 
sulhcient reason for the disallowance of the costs 
of two counsel. 

Costs of two counsel, upon a petition of a retiring 
trustee for a reference to ai^iioint a new trustee, 
& of a petition to confirm the master’s report, 
allowed, under the circumstances. 

A petition to review a taxation was successful, 
but the petitioner, not having taken proper steps 
to satisfy the taxing master when the matter was 
in his office, was ordered to pay the costs. 

The court having determined to communicate 
with the taxing master as to a proceeding in his 
office, declined to receive an affidavit tendered by 
the parties, of what had there taken place.— 
Stuuge r. Dimsdale (1846), 9 Beav. 170 ; 15 
1.. J. (^h. 124 ; 10 Jui-. 277 ; 50 E. R. 308. 


(c) Evidence, 

R. S. C., Ord. LXV., r. 27. (42) Such ai)plicalioii shall be 

heard and determined by the Judge upon the evideuuo which 
shall have been brought in before the taxing olficcr, and no 
lurther evidence hiialJ be received upon the hearing thereof, 
unless the Judge shall otherwise direct. 

4974. Communication by court with taxing 
master.] — Having some doubt as to what the exact 
ground of the taxing master’s decision was, I said 
1 would communicate with him, & he has been good 
enough to explain to me what the ground was 
(Kay, j.). — Hester r. Hester (1887), 34 Ch. I). 
607, 612. 

4976. .] — Sturge v, Dimsdale, No. 4973, 

ante, 

MM, Actio'ns hi District liegisiries, 

R. S. C., Ord. LXV., r. 27. (43) When a writ of summons for 
the commencement of an action shall be issued from a district 
registry, and when an action proceeds in a district registry, all 
fees and allowances, and rules and directions relating to costs, 
which would be applicable to such proceeding if the writ of 
summons were issued at the central office, and if the action 
proceeded in London, shall apply to such writ of summons 
issued from and other proceedings in the district registry. 

See R. S. 0., Ord. XXXV., Part XXXVI., ante. 


NN, Action Struck Ovi Restored, 

R. S. C., Ord. LXV., r. 27. (50) When a cause or matter which 
stands for trial is called on to be tried, but cannot be decided 
by reason of a want of parties or other defect on part of the 
plaintiff, and is therefore struck out of the paper, and the same 
cause is again set down, the defendant shall be allowed the 
taxed costs occasioned by the first setting down, although he 
does not obtain the costs of the cause or matter. 

4976. Non-appearance of plaintiff’s solicitor.] — 

A bill having been dismissed with costs on the non- 
appearance of pltf.’s solicitor, the cause was upon 
a petition supported by affidavit, ordered, under 
the circumstances, to be set down again to be 
heard upon payment of costs by pltf. — Hale v, 
Lewis (1838), 2 Keen, 318; 48 E. R, 651. 

4977. Neglect of plaintiff’s solicitor — Counsel 
not instructed.] — A bill having been dismissed 
with costs owing to pltf.’s solicitor having neglected 
to instruct counsel or deliver papers, the case was, 
on motion supported by affidavit, under the 
circumstances ordered to be restored upon pay- 
ment of costs by pltf.’s solicitor. — Birch v. 
Williams (1876), 24 W. R. 700. 

4978. Unintentional absence of plaintiff.]— 
Counsel applied to the court for permission to 
restore the action for trial. On Friday, Dec. 2, 
the case was in Cave, J.’s, list for trial, & pltf., 
who was a material witness, came up from North- 
ampton, where he resided, & attended the court. 
The case was not reached, &, as he saw that it 
was not in Saturday’s list, he returned to North- 
ampton. On Monday morning, Dec. 5, he looked 
in the newspapers, & as he saw the case was not 
in Cave, J.’s, list, he remained in Northampton 
until 12 o’clock, when he received a telegram from 
his solicitor saying that the case was on before 
Denman, J. He at once came to town, but only 
arrived after the case had been decided against 
him. Application was made to Denman, J., to 
restore the case, on the ground of pltf.’s being 
ignorant that cases went from one judge to 
another, but ho refused to do so. Tlie Master of 
the Rolls said that as Denman, J., had given no 
reasons for his refusal it was difficult to know 
what to do, but as it seemed to have been a mis- 
fortune on pltf.’s part, they would order that the 
case should be restored to the list. But, as it 
was a matter of indulgence, pltf. must pay all the 
costs both of the former hearing & of the applica- 
tion.— Green V, Barnes (1888), 4 T. L. R. 324, 


GO, Office Copies of Affidavits. 

{a) Where Original Can be Used, 

R. S. C., Ord. LXV., r. 27. (53) In cases in which an original 
affidavit can be used, and to which Order XXXVIII., Rule 15, 
applies, it shall not bo necessary to take an office copy. 


(h) Affidavit of Documents, 

R. S. C., Ord. LXV., r. 27. (54) It shall not be necessary to 
take an office copy of an affidavit of discovery of documents, 
and the copy delivered by the party filing it may be used as 
against such party, 

4979. Delivered copy must be in court.] — 

Rule 27 (64) of Order LXV. provides that “ it 
shall not be necessary to take an office copy of an 
affidavit of discovery of documents, & the copy 
delivered by the party filing it may bo used as 
against such paity.” When the case was first 
opened the copy of the deft.’s affidavit of docu- 
ments deliver^ by him to the pltf. was not in 
court, but the pltf.’s counsel were only furnished 
with a copy of the delivered copy. Although the 
deft.’s counsel admitted that that copy was an 
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Sect, 28 . — Taxation of costs : iSvb-secL 16, OO, (6), 

PP. & QQ, (a) <£: (6) ct* PP. Part LXXXVII, 

Sects, 1, 2, 3, 4, 5 <£: 6 : Sub-sects, 1, 2, 3, 4, 5, 

6, 7, 8, 9 10.] 


accurate copy of the delivered copy, North, .1., 
declined to proceed with the hearing of the motion 
until he was furnished with the delivered copy. — 
liEHiJE V , Cave (1886), 31 Sol. Jo. 11. 


PP, Neglect or Delay before Taxnng Officer, 

R. S. C., Ord. LXV., p. 27. (5o) Where, In proceedinge before 
the taxing ollicer, any party is guilty of neglect or delay, or 
l)ut8 any other party to any unnecessary or Improper expense 
relative to such proceedings, the taxing officer may direct such 
party or his solicitor to pay such costs as he may think proper, 
or deal ulth them under Regulation (21). 


Bill of Costs, 

(a) Submission to CHeriis in Certain Cases, 

R. S. C., Ord. LXV., p. 27. (50) Where in any cause or matter 
anv bill of costs is directed to be taxed for the purpose of being 
paid or raised out of any fund or property, the taxing officer 
may, if he shall consider there is a reasonable ground for so doing, 
require the solicitor to deliver or send to his clients, or any of 
them, free of charge, a copy of such bill, or any part tlioreof, 
previously to such officer completing the taxation thereof, 
accompanied by any statement such officer may direct, and by 
a letter informing such client that the bill ot costs has been 
referred to the taxing officer, giving his name and address for 
taxation, and will be proceeded vith at the time the officer 
shall have appointed for this purpose, and such officer may 
suspend the taxation for such time as he may consider reasonable. 


(6) Name and Address of Solicitor, 

R. S. C., Ord. LXV., p. 27. (58) JOvery bill of costs which 
shall be left for taxation shall be endorsed \\ith the name and 
address of the solicitor by whom it is so left, and also the name 
and address of the solicitor, if any, for whom he is agent, 
including any solicitor who is entitletl or intended to participate 
ill the I'osts to be so taxed. 


PP, Limitation of Extension of Time by Taxing 
Officer, 

R. S. C., Ord. LXV., r. 27. (57) The taxing officer shall have 
ower to limit or extend the time for any proceeding before 
im, and where, by any general order, or any order of the Court 
or a Judge, a time is appointed for any proceeding before or by a 
taxing officer, unless the Court or Judge shall otherwise direct, 
such officer shall have power from time to time to extend the 
time appointed upon such terms (if any) os the justice of the 
case may require, and although the application for the same is 
not made until after the expiration of the time appointed, it 
shall not be necessary to make a certificate or order for this 
purpose, unless required for any special purpose. 

4980. Application after appointed time.] — The 

common form of order for taxation of a bill of 
costs, when the order is made upon the apiilica- 
tion of the client after the expiration of one month 
but before the expil*ation of twelve months from 
th(i delivery of the bill, provides that the taxing 
I master “is to make his certificate in a month 
' (unless the said master shall extend the time to 
enable him to make his certificate), or Ibis order 
I is to be of no effect.’ 

By Ord. LXV., r. 27 (57), where a time is 
appointed for any proceeding; before the taxing 
master, unless the court or jud^e shall otherwise' 
dii’ect, the taxing master is empowered to extend 
the time, even tliough the ai>plicaUon for extension 
is made after the appointed time: — Held: upon 
the construction of the order for taxation read in 
conjunction with sub-r. 57, that the taxing inastei* 
had i3ower to grant an extension of the time after 
the expiration of the month appointed by the 
order for the making of his certificate. 

The power of the taxing master to extend the 
time under an order in this foim ought not to be 
exercised as of course or freely (per CuR .). — Jte 
Ma(TNTOsii Tjiomas, [1903] 2 C’li. 394 ; sub nom, 
Pe Macintosh, Dixon (’o., 72 \j. .1. Lh. 609 ; 88 
J.. T. 820 ; 51 W. B. 659 ; 47 Sol. Jo. 601, C, A. 


Part LXXXVII. — Notices, Printing, Paper, 


etc. 


Sect. 1.— NOTICES TO BE IN WRITING. 

R. S. C., Ord. LXVI., r. 1. All notices required by these Rules 
shall be ui writing, unless expressly authorised by the Court or 
a Judge to be gnen orall>. 


Evidence by affidavit.]- Sec B. S. (\, Ord. 
XXXVllI., I'art XL., ante; Kvidenck, Vol. 
XXII., pp. 516, Nos. 5481 vl stg. 


Application of order to Crown side of King’s 
Bench Division.]— B. S. C., Ord. LXVIll., 

r. 2 (/O, p. 966, post. 

4981. Copy of petition — Quality of paper.] — 

AVliere the copy of a petition supplied for the use 
of the court, was typewritten on such thin paper 
that the let tens on the second page could be seen 
through the first page, full costs were not allowed. 
— PowEid. V , Hkllicau, [1903] W. N. 164. 


Sect. 2.- ACCOUNTS, COPIES, ETC., 
WRITTEN ON FOOLSCAP. 


TO BE 


*** accounts, copies, and papei 

shall be written upon foolscap paper, bookwiw 
unless the nature of the document renders it impracticable 


Sect. 3.- 


-AFFIDAVITS PRINTED OR 


wtaiTj 


Ord. LXVI., r. 4. Any affidavit mav be swo 
nllnuscTipt^^ manuscript, or partly in print and par 


Sect. 4. - WRITTEN DEPOSITIONS WHICH HAVE 
BEEN FILED TO BE PRINTED. 

R. S. C.. Ord. LXVI., r. 6. Where any written deposition of 
a witnes.s has been filed, such deposition shall be printed, unles.s 
otherwise ordered. 

Examination of witnesses.] — See B. 8. 0., Ord. 
XXXVIl., IT. 5-25, Pari XXXIX., p. 678, ante; 
&, generally, Evidence, Xol, XXII., pp. 457, Nos. 
4783 et seq. 


Sect. 5.— DEPOSITIONS AND AFFIDAVITS 
PREVIOUSLY USED. 

R. S. C., Ord. LXVI., r. 6. The Rules of Court as to printing 
depoBitioiiB and affidavits to be used on a trial shall not apply 
to depositions and affidavits, which have previously been used 
upon any proceeding without having been printed. 

Cf. R. 8. C., Ord. XXXVIII., r. 30, p. 590 
ante. 
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Part LXXXVII. — ^Notices* Printing, Paper, etc. 


skct. 0.— regulations as to printing and 

COPIES. 

SUB-BKCT. 1. — In Gkneral. 

R. S. C., Ord. LXVIm r. 3. Proceedings required to be printed 
bhall be printed on cream wove machine drawing foolscap folio 
paper, 19 lbs. per mill ream, or thereabouts, in pica typo leaded, 
witli an inner margin about throe quarters of an inch wide, and 
an outer margin about two inclios and a half wide. 

— ^ 3 ^, Where by any of the Rules of 

the Supreme Court any pleading, notice, attldavit, answer to 
interrogatories, deposition, evidence, special case, petition of 
right, or other proceeding or document is required or authorised 
to be printed, the same may be lithotyped instead of printed. 

4982. Paper slightly below regulation weight.] 

— Tlie margin of the printed pleadings should be 
of the size prescribed ; but a pleading with a 
margin somewhat smaller may by order be filed. — 
(’ALTHROP V. Kummenh (1871), 0 Oh. App. 151 ; 
19 W. ]|. 3;J7, L. (\ 


Sub-sect. 2 . — IhiiNTiNG Dep(3sition or 
Affidavit. 

R. S. C.^ Ord. LXVI., r. 7. Where, imrauant to these Rules, 
any pleading, notice, special case, petifion of right, deposition, 
or affidavit is to be printed, and where any printed or other 
office copy of any sucdi doeiiment is to bo taken, the following 
regulations shall be observed : 

(a) The party on whose behalf the deposition or affidavit is 
taken and filed is to print the same in the manner 
provided by Rule 3 of this Order ; 

Paper for printing.]— Ae K. S. C., Ord. LXVI., 

1 *. 3, supra. 

Pleadings.] — See Pleading, p. 10, ante. 

Special case.]— K, H. 0., Ord. XXXIV., 
r. 3, p. 523, ayite. 

Affidavits.]— .SVc K. H. O., Ord. XXXVIll., 
r. 30, p. 590, ante. 

Printing evidence for appeal.]— aSVc P, S. (\, Ord. 
LVTTL, r. 12, p. 801, .rR/r. 

Depositions.]— K. S. C., Ord, LXVI., r. 5, 

p. 958, a7iie. 

Allowances to solicitors lor printing.] — Sec 

Appendix N., iteiii« 104-118, Yearly Supreme 
Court I’ractice. 


SUB-BECT. 3. — Copy TO BE DELIVERED FOR 
Tainting. 

R. S. C., Ord. LXVI., r. 7. (b) To enable the party printing, 

print any deposition or affidavit, the officer with whom it is 
filed shall on demand deliver to such party a copy written on 
draft paper on one side only : 

The party printing shall not be required to demand or take 
such copy but may bring in a copy or print of the depositions 
made elsewhere than in the Central Office to be marked as an 
office ropy. 


i^UB-BECT. 4 .— DkINTED COPIEB PURNIBHED TO 
Other Pahtieb on Payment. 

R. S. C., Ord, LXVI., r. 7. (c) The party printing shall, on 
demand in writing, furnish to any other party any number of 
printed copies, not exceeding ten, upon payment therefor at the 
rate of l^d. per folio for every copy. 

Fees for taking copies of documents in possession 
of another.]— R. B. C., Ord. LXV., r. 27 (18), 
p. 940, ante. 


Sub-sect. 6. — Credit for Payment. 

R. S. C., Ord. LXVI., r. 7. (d) As between a solicitor dellvcr- 
mg any printed copies and his client, credit shall be given bv 
uie solicitor for the whole amount payable by any other party 
tor such printed copies. 


Hub-sect. 0. — Written Copies Not to be 
Charged for. 

R. S. C., Ord. LXVI., r. 7. (e) The party entitled to be fur- 
nished with a print shall not bo allowed any charge in respect 
of a written copy, unless the Court or a Judge shall otherwise 
direct. 


Hub-bect. 7.— Marking of Offk:e Copies. 

R. S. C., Ord. LXVI., r. 7. (/) Except as provided by Order 
LV,, Rule 50, the party by or on whose belialf any deposition, 
affidavit, or certificate is filed shall lcav(' a cojiy with the officer 
with whom the same is filed, who shall examine it witli the 
original and mark It as an office copy ; such copy shall be a copy 
printed as above provided where such deposition or affidavit 
is to be printed. 

See R, H, V., Ord. LV., r. 50, p. 743, ante. 

4983. Preparation of office copies.] — The practice 
in the office is that where an aOidavit exceeds 
four folios in length a writer reads it out to 
another writer, wdio is paired with him, &; tlu* 
second writer compares it with & corrects ihv. 
copy. Then both of them put their initials on 
the copy so that they may be responsible for its 
accuracy (Buckley, .1.).- -Golem an v. Goleman, 
[1905] W. N. 1(50 ; 50 HoL Jo. 48. 


SuB-BECT. 8. — Production of Office (’opies. 

R. S. C., Ord. LXVI., r. 7. (f/) Tlie party or solicitor who has 

taken any printed or written office coiiy of any dcposil ion or 
affidavit is to produce the same upon every proceeding to whicli 
the sanu* relates. 

4984. Which party to produce.] — The duty of 
producing the office copy of tin*, affidavit in 
answer to pltf.^s interrogatories lies on deft., the 
party on whose behalf the afiidavit is filed.- - 
Marshall v, Nationai. Provincial Bank of 
England (1892), (51 L, J. (Ui. 4(55. 


Sub-sect. 9. — I^arty by Whom Written 
Gopies to he Eurnibhed. 

R. S. C., Ord. LXVI., r. 7. {?i) Where any party is entitled to 

a copy of any deposition, affidavit, proceeding, or document 
filed or prepared by or on behalt of another party, which is not 
required to be printed, such copy shall be furnished by the 
party by or on whose behalf the same has been filed or prepared. 


Sub-bect. K). — Demand for and Eurnlshing 

('OPIES. 

R. S, C., Ord. LXVI.. r. 7. (i) The party requiring any sucli 
copy, or his solicitor, is to make a written application to the 
party by whom the copy is to be furnished, or riis solicitor, with 
an undertaking to pay the proper charges, and thereupon such 
copy is to be made and ready to be delivered at the expiration 
of t went y-f our hours after the receipt of such request and 
undertaking, or within such other time as the Court or a Judge 
may in any case direct, and Is to be furnished accordingly upon 
demand and payment of the proper charges. 

Neglect to furnish.] — See B. H. G., Ord. LXVI., 
r. 7 (n), p. 960, post. 

4985. Copies already in existence — Cannot be 
charged for.] — A solicitor is not entitled to char*gc 
at the rate of fourpence per folio for documents 
existing in print, prior to the institution of a suit, 
though those documents may have been properly 
used for the purposes of the suit.- — Underwood v. 
Secretary of State for India (1868), 19 L. T. 
270 ; 16 W. K. 926, C. A. 
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Sect. 6 . — Regulations as to printing and copies : 
Sub-sects. 11, 12, 13, 14, 16 iSc 16. Sect, 7. 
Part LX XX VIII, Sects, 1 2.] 

Sub -SECT. 11. — Copies op Appidavits on 
Ex PARTE Application for Injunction, etc. 

R. S. C., Ord. LXVI., r. 7. (i) In the case of an ex parte 
application for an injunction or writ of ne exeai regno^ tlie party 
making such application is to furnish copies of the affidavits 
upon which it is granted upon payment of the proper cliorges 
immediately upon the receipt of such written request and 
undertaking as aforesaid, or within such time as may be specified 
in such request, or may have been directed by the Court or a 
Judge. 

Ex parte applications for Injunction.] — See 

R. S. C., Ord. LII., r. 3, p. 673, ante. 

Writ of ne exeat regno.] — See It. 8. O., Ord. 
LXIX., r. 1, p. 967, post. 


Sub-sect. 12. — Footnote to Affidavit. 

R. S. C., Ord. LXVI., r. 7. (k) It shall be stated in a note at 
the loot of every affidavit filed on whose behalf it is so filed, 
and such note shall be printed on every printed copy of an 
affidavit or set of affidavits, and copied on every office cop> and 
copy furnished to a party. 

Compare R. S. C., Ord. XXXVIII., r, 10, p. 588, 
ante. 


Sub-sect. 13. — Indorsement of Address on 
Copy. 

R. S. C., Ord. LXVI., r. 7. (f) The name and address of the 
party or solicitor by whom any copy is furnished is to be en- 
dorsed thereon in like manner as upon proeeediugs in Court, 
and such party or solicitor is to be answerable for the same being 
a true copy of the original, or of an office copy of the original, of 
uhicli it purports to bo a copy, as the case may be. 

R. S. C., Ord. IV., Part V., ante. 


Sub-sect. 14. — Fouos to be Numbered Con- 
secutively — Copies to be Written 

Legibly. 

R. S. C., Ord. LXVI., r. 7. (m) The folios of all printed and 
written office copies, and copies delivered or furnished to a 
party, shall be numbered consecutively in the margin thereof, 
and such written copies shall be written in a neat and legible 
manner on the same paper as in the case of printed copies. 


Sub-sect. 16. — Neglect to Furnish Copies. 

R. S. C., Ord. LXVI., r. 7. (n) In case any party or solicitor 
who shall be required to furnish any such written copy as afore- 
said shall either refuse or, for twenty-four hours from the time 
when the application for such copy has been made, neglect to 
furnish the same, the person by whom such application shall 
be made shall bo at liberty to procure an office copy from the 
office from which the original shall have been filed, and in such 
case no costs shall be payable to the solicitor so making default 
in respect of the copy so applied for. 


Sub-sect. 16. — Cost of Printing Documents 
Ordered to be Printed. 

R. S. C., Ord. LXVI., r. 7. (o) Where, by any order of the 
Court (whether of appeal or otherwise) or a Judge, any pleading, 
evidence, or other document is ordered to be printed, the Court 
or Judge may order the expense of printing to be borne and 
allowed, and printed copies to be furnished by and to such 
parties and upon such terms as shall bo thought fit. 


Sect. 7. -FILING DOCUMENTS IN ADMIRALTY 
ACTIONS. 

R. S. C., Ord. LXVI., r. 8. In Admiralty actions a record of 
all actions commenced and appearances entered, of all instru- 
ments and documents filed, and of all orders of the ('ourt, shall 
be entered in a book to be kept in the Admiralty registry, called 
a “ Minute Book.” 

Present & former practice of Admiralty Division, 
see Admiralty, Vol. 1., pp. 158, Nos. 667 el scq. 


Part LXXXVIll. — Service of Orders, etc. 


Skct. 1.— production of original order on 

SERVICE. 

R. S. C., Ord. LXVIL, r. 1. Except in the case of an order 
for attachment, It shall not be necessary to the regular service 
of an order that the original order be shown if an office copy of 
it be exhibited. 


Sei'j. 2.— service when PERSONAL SERVICE 
NOT REQUIRED. 

R. S. C., Ord. LXVIL, r. 2. All writs, notices, pleadings, 
orders, summonses, warrants, and other documents, proceed- 
ings, and written communications in respect of which personal 
service is not requisite shall be Bufflclently served If left within 
Die prescribed hours, at the address for service of the person to 
he served as defined by Orders IV. and XII., with any person 
residpt at or belonging to such place, or If posted in a prepaid 
registered envelope containing the document required to be 
served addressed to the person to be served at such address for 
^ryice as aforesaid, provided that where service under this 
Rule Is made by registered post the time at which the document 
so posted would be delivered in the ordinary course of post 
shall be considered as the time of service thereof. 

Service of writ of summons.] — See R. S. C.. Ord 

IX,, r. 2, p. 313, ante. 


Substituted service.] — See 1?. S. Ord. X., 
Part XII., ante. 

Service out of the Jurisdiction.] — Sec K. 8. 0., 
Ord. XI., Part XIII., ante. 

Service by mng.]~-Sce P. 8. (\, Ord. LXVIL, 
r. 4, p. 903, post. 

Hours of service.] — Sec IL 8. (\, Ord. LXIV., 
r. 11, p. 846, ante. 

Address for service.]— K. 8. C., Ord. XII., 
rr. 10, 11, 12, Part XIV., Sect. 5, sub-sect. 2, ante. 

Contents of afildavit of service.]— E. 8. C., 

Ord. LXVIl., r. 9, p. 965, post. 

Order for attachment.] — See E. 8. C., Ord. 
XLIV., IT. 1 & 2, Part XLIX., ante; Ord. LXII., 
r. 2 (2), Part XLVII., ante. 

Order to pay money or deliver up property.] — 

See E. 8. C., Ord. XLII., r. 1, p. 628, ante. 

Order to carry on proceedings.] — See E. 8. 0., 
Ord. XVII., r. 6, p. 470, ante. 

Order for interrogatories, discovery, or inspec- 
tion.]— /S'ec E. 8. 0., Ord. XXXI., r. 22, p. 614, 
ante. 

Memorandum to be endorsed ppon copy for 
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Pabt LXXXVIII. — Service op Orders, etc. 


service of order requiring act to be done.] — See 

R. S. C., Ord. XLI., r. 6, p. 613, ante. 

Notice of motion .] — See R. S. C., Ord. LII., r. 3, 
p. 673, ante. 

4986. Service by letter — Under Public Health 
Act, 1875, s. 267.] — Under above section in order 
to prove service of a notice by letter through the 
post, it is necessary to show that the letter was 
“ prepaid,’* & an affidavit containing no state- 
ment to that effect is insufficient as evidence 
of service. — ^Walthamstow Urban District 
Councils. Henwoob, [1897] 1 Ch. 41 ; 66 L. J. Ch. 
31 ; 75 L. T. 376 ; 61 J. P. 23 ; 46 W. R. 124 ; 41 
Sol. Jo. 67. 

4987. Under Parliamentary Voters* Regis- 

tration Act, 1843 (c. 18).] — Notices of objection to 
borough voters under above Act, s. 17, were 
posted in conformity with the provisions of 
sect. 100, addressed to barracks in which the 
voters resided. According to the military & 
postal regulations, letters thus addi'essed are not 
delivered at the barracks by postmen, but are 
taken from the post-office to the barracks by 
orderlies. The notices were brought from the 
post-office to the barracks by an orderly on Aug. 19, 
when the voters were absent in camp, & were by 
mistake not sent on till Aug. 21 : — Held : the 
expression ordinary course of post ” in above 
Act, 8. 100, means the general course of post with 
regard to the delivery of letters to persons resident 
in the district ; &, as in such course of post the 
notices would have been delivered by the post- 
office at the barracks on or before Aug. 20, but for 
the special arrangement made with regard to 
persons living in barracks, due service of the 
notices of objection was proved by the production 
of duplicate notices stamped by the post-office 
under sect. 100. — Kemp v. Wanklyn, [1894] 1 
Q. B. 683 ; 63 L. J. Q. B. 620 ; 70 L, T. 478 ; 
58 J. P. 605 ; 42 W. R. 369 ; 10 T. L. R. 351 ; 38 
Sol. Jo. 324 ; 9 R. 326, C. A. 

4988. Under Summary Jurisdiction Act, 

1857 (c. 43).] — Under sect. 2 of the above Act, 
where a case is stated by a magistrate, the 
appellant shall within three days after receiving 
the case transmit it to the Crown Office of the 
King’s Bench Division, A case was deposited 
in the letter-box at the Royal Courts of Justice 
on the third day, but at so late an hour that the 
case was not received at the Crown Office until 
the following day : — Held : sect. 2 had been 
complied with. — Holland v. Peacock, [1912] 1 
K. B. 164 ; 81 L. J. K. B. 256 ; 105 L. T. 967 ; 
76 J. P. 68 ; 10 L. G. R. 123 ; 22 Cox, C. C. 636, 
D. C. 

4989. Under Taxes Management Act, 1880 

(c. 19).] — Sect. 16 (e) of the Taxes Management 
Act, 1880 (c. 19), provides tliat “ all notices or 
forms required or allowed to be served on any 
person may be either delivered to such person or 
left at the usual or last-known place of abode of 
such person.” 

The pltf . was the manager of a limited company, 
the registered office of which was in the City of 
London. The company did no business, & the 
pltf. only attended at the company’s office on rare 
occasions. The Commissioners of Income Tax for 
the City of London made an additional assessment 
under Sched. E. of the Income Tax Acts upon the 
pltf. in respect of the salary paid to him as manager 
of the company. Notice of the assessment & a 
written demand for payment were left at the 
company’s office, but were not received by, & 
did not come to the knowledge of, the pltf. The 
P Laving paid the tax, a distress was 

levied in respect thereof at hia dwelling-house ; — 

P.P.— 31 


Held : under the Income Tax Act, 1842 (c. 36), 
& the Taxes Management Act, 1880, notice 
of an additional assessment & a demand for pay- 
ment must be given to the person sought to be 
charged ; the company’s office was not the 
pltf.’s “usual or last-known place of abode” 
within sect. 16 (e) of the Taxes Management Act, 
1880 . — Berry v. Farrow, [1914] 1 K. B. 632 ; 83 
L. J. K. B. 487 ; 110 L. T. 104 ; 30 T. L. R. 129. 

4990. Under Trustee Act, 1893 (c. 68).] — 

A request in writing to the trustee [under the 
above Act, s. 36] was made by sending to him a 
letter containing the request, addressed to his 
address, by registered post. On the petition 
coming on for hearing, the question arose whether 
there was sufficient evidence that the request had 
been served on the trustee : — Held : reported 
decisions clearly established that the posting of a 
letter was primd facie evidence of its delivery to 
the person to whom it was addressed . — Re Struve’s 
Trusts, [1912] W. N. 149 ; 66 Sol. Jo. 661. 

Foreign corporations & companies.] — See 

R. S. C., Ord. IX., r. 8, p. 317, ante* 

Distress for rent.] — See Distress, Vol. 

XVIII., pp. 308, 337, Nos. 436, 719. 

4991. Service on solicitor on record.] — On the 
application of deft.’s counsel, a motion stood over. 
When it came on again, it appeared that the deft, 
had since changed his solicitor, but without orders, 
&; no counsel then appeared for him. The motion 
was granted on an affidavit of service. — D avidson 
V. Leslie (1845), 9 Beav. 104 ; 50 E. R. 282. 

4992. .] — A party had some time since left 

home, & had not been heard of, & it was not known 
whether he was living or dead. His solicitor 
ceased to act for him, but no order had been made 
for changing solicitors : — Held : notices served 
on such solicitor were regular. — W right v. King 
( 1846), 9 Beav. 161 ; 15 L. J. Ch. 178 ; 6 L. T. 
O. S. 498 ; 50 E. R. 305. 

4993. .] — By order on further considera- 
tion the deft, was ordered to pay money into court 
which was then to be carried to the credit of an 
action for administering the estate of a testator 
whose executrix was the pltf. in the present action. 
The deft, went abr(;ad without complying with the 
order. On appeal the order was varied by order- 
ing the deft, to pay the money to the pltf., who 
was then to pay it into court in the administration 
action, such an order being capable of being better 
enforced against the deft.’s property than the order 
as originally framed. 

The notice of appeal was served on the deft.’s 
solicitors, who stated that they had ceased to act 
for him, but they were still his solicitors on the 
record : — Held : that as the order on further 
consideration had not been worked out, they still 
represented him, & that service of the notice on 
them was good service. 

Queere : whether the solicitors on the record do 
not continue to represent their client until the 
expiration of the time allowed for appealing. — 
De La Pole (Lady) v, Dick (1885), 29 Oh. D. 351 ; 
54 L. J. Ch. 940 ; 62 L. T. 467 ; 33 W. R. 686, 0. A. 

4994. .] — So long as any order made in the 

action is not worked out, or so long as anything 
remains for working out the jud^ent, the solicitor 
on the record remains the solicitor, & the trial 
of the action does not terminate that relation. 
Service on the solicitor on the record of the notice 
of motion to attach the deft, was sufficient. It was 
good service on the deft. (Chitty, J.). — Callow v. 
Young (1886), 65 L. T. 643, 644. 

4995. .] — ^An application, ex parte, by the 

firm to have their names taken off the record as 
solicitors for defts. in the action, was made in 
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the vacation to Cuables, J., & he made the order 
asked for. On Oct. 31, 1887, the solicitors of 
parties who had obtained liberty to attend the 
proceeding's served notice upon the deft. J. J. C., 
addi*essed to him, his solicitors or agents, to the 
effect that the court would be moved on Nov. 4, 
1887, to discharge or vary an order made in the 
action in July, 1879, by delivering & leaving the 
same with the firm of W. M. & L., who returned 
the notice with an intimation that they were not 
the solicitors on the record of either deft. The 
c^ idence showed that no notice of any change of 
solicitors had been served upon or received by the 
solicitors of the party moving, by or on behalf of 
the defts., but on searching the cause book at the 
central office it was found that an entry, dated 
Oct. 13, 1887, had been made, taking W. M. &; L., 
as solicitors for the defts., off the record by order 
of Charles, J. : — Held : the service mode of the 
notice of motion was sufficient. — De Moha v, 
C()N(’HA, lie Ward, Mills, Witham & Lambert, 
[1887] W. N. 194. 

4996. .] — At the trial of an action the 

pltf., who was a mairied woman, did not api)ear, 
A judgment was entered for the defts. with costs, 
which were to be payable out of her sepai*ate 
estate. The only property to which the pltf. was 
entitled was the income under her marriage settle- 
ment, which she was restrained from anticipating. 
The deft.’s solicitors thereafter wrote to the pltf.'s 
solicitoi's informing them that the taxing-master’s 
ceHificate had been obtained, & inquiring whether 
they had any instructions as to payment of the 
costs. The jjltf.’s solicitors replied that they had 
no instructions in the matter, that they did not 
know the pltf.’s whereabouts. Subsequently, 
after the time for appealing from the judgment had 
expired, the defts. served notice on the pltf.’s 
solicitors that they intended to apply for payment 
of the defts.’ costs out of the income due to the 
pltf. under her marriage settlement, A for the 
appointment of a receiver of her income uj) to the 
amount of the costs : — Held : the notice of motion 
was prox)erly served on the pltf.’s solicitors, who 
were the solicitors on the record. — Baulky v. 
Maple & (’o.. Ltd. (1911), 27 T. L. K. 284. 

4997. Service in country in occupation of 
enemy.] — Notice of intention to disclaim the 
leases of premises in Belgium or Germany may be 
sent by ordinary post to the last-known addresses 
of the landlords of such premises, & should be 
twenty-eight days’ notices. Notices of intention 
to disclaim the leases of premises in Paris should 
be twenty-one days’ notices. — Re CuRZON 
Brothers, Ex p. The Trustee (1915), 84 L. J. 

K. B. 1000 ; 69 Sol. Jo. 430 ; 31 T. L. B. 374 ; 
[1915] H. B. K. 77. 

4998. Notices to convene meeting to consider 
scheme of arrangement.] — The costs of preparing 
A sending the numerous debenture-holders, 
creditors, & others concerned, notices of meetings 
ordered to be convened to consider a scheme 
of arrangement under Companies (Consolidation) 
Act, 1908, s. 120, are not covered (either expressly 
or by implication) by the R. S. C., 1883, relating 
to service of notices generally. — Re Common - 
wealth Oil Corpn., Ltd., Pearson v. Common- 
wealth Oil Corpn., Tyro., [1917] 1 Ch. 404 ; 80 

L. J. Ch. 348 ; 116 L. T. 402 ; 61 Sol. .To. 315. | 

4999. Order giving leave to sign Judgment.]-— i 
An order giving leave to begin judgment unless a ! 
smii is paid before a day named need not be 
served upon deft, before judgment is signed upon it. 


The proposition in the text-books as to the 
necessity in certain cases of drawing up & serving 
the order does not apply where the party to be 
served himself has to take the next step under the 
order. It is where the other side may suppose 
that the order is abandoned that the necessity of 
service arises. Where, for instance, an order is 
made giving a party time to plead, it must be 
drawn up & served upon the other side. If an 
order is obtained upon terms which, limit the 
exercise of the applicant’s free action, it need not 
be drawn up, & he can then take the step which 
he would otherwise be entitled to do ; & it is 
therefore necessary in such a case that the other 
side should know whether the order is to be acted 
on or not (Field, J.). — Hopton v. Robertson, 
[1884] W. N. 77 ; 23 Q. B. D. 120, n. ; Bitt. Rep. 
in Ch. 203. 

5000. .]— Interrogatories for the examina- 

tion of the deft, were delivered by the pltfs. on 
Jan. 17. On Feb. 5, the deft, not having filed 
answers, an order was made that if he should not 
file answers within three days judgment might b(‘ 
signed against him. On Feb. 9, no affidavit hav- 
ing been filed by the deft., the pltfs. signed judg- 
ment under the order. On application by the 
deft, to set aside the judgment he stated on 
affidavit that on Feb. 9 a copy of the order of 
Feb. 5 had been left at his house received by 
him, & that he in consequence filed on Feb. 11, 
A as he supposed within the three days named in 
the order, answers to interrogatories winch he 
had sworn on Jan. 28. No affidavit showing that 
he had a defence on the merits was filed by the 
deft. : — Held : the order did not require to b(* 
served, the judgment was therefore regular, A 
in the absence of an affidavit showing that he liad 
a defence on the merits, the deft, was not entitled 
to have the judgment set aside. — Farden v, 
Richter (1889), 23 Q. B. 1). 124 ; 58 L. J. Q. B. 
244 ; 60 L. T. 301 ; 37 W. R. 760, D. C. 

5001. Summons — Service through letter-box.] — 
This was an ex parte application for leave to sign 
judgment. 

The deft, had appeai'ed in person to the wiit, 
& had given an address for service. The pltfs. 
thereupon took out a summons for judgment 
under Ord. XIV. At the address for service 
there was no one but a housekeeper, who refused 
to receive any documents. The summons was 
ultimately put in the letter-box. The pltfs. sub- 
sequently obtained an order for judgment in the 
absence of the deft., subject to an affidavit of 
service of the summons. 

The officer refused to allow judgment to be 
signed upon an affidavit setting out the abovi? 
facts. 

It was stated that the address was not a llctitioub 
one ; — Held : leaving the summons in the letter- 
box was not good service within Ord. LXVll., 
r. 2. — JiMiNEZ A Hons v, Owen, [1883] W. N. 232 ; 
Bitt. Rep. in Ch. 201. 

Debtor’s summons.] — See Bankruptcy, 

Vol. IV., pp. 98, Nos. 882-^892. 


Sect. 3.— NOTICES SENT FROM COURT BY POST. 

R. S. C., Ord. LXVIL, r. 8. Notices sent from any office of 
the Supremo Court may be sent by post : and the time at whicii 
tile notice so posted would be delivered In the ordinary course 
of post shall be considered as the time of service thereof, and 
the posting thereof shall be a sufficient service. 

5002. Delay in delivery.] — ^Where a notice was 
posted under Parliamentary Voters’ Registration 
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Act, 1843 (c. 18), s. 100, in sufficient time to reach 
the party, according to the ordinary course of post 
on Aug. 26: — Held: such service was sufficient 
notwithstanding that the actual delivery was 
accidentally delayed until the 27th. — Bishop v. 
Helps, Bishop v. Cox (1846), 2 C, B. 46 ; Bar. 
& Arn. 672 ; 1 l.ut. Reg. Cas. 363 ; 16 L. J. C. P. 
43 ; 10 Jur. 16 ; 6 L. T. O. S. 298 ; 136 E. R. 867. 

5008. .] — ^Where a notice of objection, 

properly directed, is posted according to the 
provisions of Parliamentary Voters’ Registration 
Act, 1843 (c. 18), s. 100, the production of the 
stamped duplicate is sufficient evidence of the 
due service of the notice, although, in consequence 
of a delay (however caused) in the post-office, 
it docs not reach the hands of the person objected 
to until after the time prescribed by the Act. — 
Hornsby v. Robson (1866), 1 C. B. N. H. 63 ; 

K. A G. 06 ; 26 J.. J. C. P. 56 ; 21 J. P. 87 ; 3 
.Jur. N. S. 674 ; 140 B. R. 20. 

5004. “ Ordinary course of the post.’*] — A 
notice of objection sent by post, so that it would, 
in the ordinary coui\se of the post, be delivered on 
a Sunday, is nevertheless well served. — Colvill v, 
JjEWIS (1846), 2 C. B. 60 ; Bar. & Am. 608 ; Cox 
& Atk. 137 ; 136 E. R. 863 ; sub nom. Colville v. 
Rochester Town Clerk, 1 Lut. Reg. Cas. 380, n. ; 
15 L. .1. C. P. 72, n. 

5005. .] — The place of abode of a county 

voter as described in the list of voters was W. To 
prove service of a notice of objection the duplicate 
addressed to the voter at W. was produced, & it 
was proved that the notice had been posted in 
time to reach E., w'hicli is the nearest i)ost-town 
to W., on the morning of Aug. 19, by the ordinary 
course of post ; but W. was two miles distant 
from E., A there was no delivery of letters at W., 
A, unless by some private accidental conveyance, 
the voter would not receive the notice : 

the above was no evidence, under Parliamentary 
Voters* Registration Act, 1843 (c. 18), s. 100, 
of the notice ha^dng been given to the voter at 
W., in the ordinary course of post, on or before 
Aug. 20. — Lewis v. Evans (1874), 1.. R. 10 C. P. 
297; 2 Hop. A Colt. 279; 44 L. J. C. P. 41; 31 

L. T. 487 ; 39 S. P. 136 ; 23 W. R. 244. 

5006. Conveyance other than by postal servant.] 
— Kemp v. Wanklyn, No, ^987, iwie. 


Sect. 4.— SERVICE BY FILING. 

R. S. C., Ord. LXVII., r. 4. Where no appearance has been 
entered for a partj , or wliere a party or his solicitor, as tlie case 
may be, has omiticl to give an address fur service as required 
by Orders IV. and XII., ali writs, notices, pleadings, orders, 
summonses, warrants, and other documents, proceedings, and 
written communications in respect of which personal service 
Ifl not requisite may be served by filing them witli the proper 
officer. 

5007. Counterclaim.] — I think that by reading 
Ord. XXI., r. 13, A Ord. XXVII., r. 11, by the 
light of Ord. IjXVII., r. 4, the pltf. by counter- 
claim, as against the deft, by counterclaim, is in 
the same position as a pltf. in an original action 
A is entitled, if the new defts. do not appear, 
to take that course against the absent parties as is 
prescribed by the Rules. He is entitled to serve 
notice of motion by filing it with the proper 
officer at the central office, A then to proceed as 
against the absent parties (Kekewicii, J.). — 
Verney r. Thomas, Thomas v. Verney (1888), 58 
L. T. 20 ; 36 W. R. 398. 

.] — Sec, generally. Set-off A Counter- 

claim, Vol. XL., pp, 420 ei seq, 

6008. Notice ol moUoti for Judgment.] — A 


notice of motion for judgment is a doemnent which 
may be delivered, in case a deft, does not appear, 
by flling it with the proper officer. — Dymond v. 
Croft (1876), as reported in 3 Ch. D. 612. 

5009. .] — ^A notice of motion for judgment 

is a document which may bo delivered by filing it 
with the proper officer as against a deft, who has 
not appeared in the action. — Morton r. Miller 
(1876), 3 Ch. D. 616 ; 46 L. J. Ch. 613 ; 24 W. R. 
723 C. A. 

5010. Notice of motion for leave to issue writ 
of attachment.] — ^A notice of motion for leave to 
issue a writ of attachment is sufficiently served 
where the party against whom the attachment 
is to bo issued has not entered any appearance by 
filing with the proper officer, pursuant to Ord. 
LXVIl., r. 4.- -Re Morris, Morris v. Fowler 
(1890), 44 Ch. D. 161 ; 69 L. J. Ch. 407 ; 62 L. T. 
768 ; 38 W. R. 622. 

5011. .] — A deft, to an administration 

action, who did not appear to the action, was 
ordered to attend before the examiner a witness 
on the part of the pltf. on certain inquiries directed 
in the action. The deft, having disobeyed that 
order A also a further order to attend at his own 
expense, the pltf. moved for A obtained an order 
for leave to issue a writ of attachment, under which 
the deft, was imprisoned. The notice of motion 
on wliich the order was made was not served on the 
deft, personally, but was filed under Ord. LXVlI., 
r. 4 —Held : attachment A not committal was 
the proper course, A the filing of the notice of 
motion for attachment was sufficient without 
personal seiwice. — Re Evans, Evans v. Noton, 
[18931 1 Ch. 252 ; 62 L. .1. Ch. 413 ; 08 L. T. 271 ; 
41 W. IL 230 ; 9 T. L. R. 108 ; 37 Sol. Jo. 101 ; 
2 R. 216, C. A. 

5012. Plaintiff knowing where to find 

defendant.] — On April 27 an order was made that 
the deft., who had not entered an appearance 
in tJie action, should, within fifteen days after 
service of the order, leave at the chambers of the 
judge certain accounts A statements. The order 
was served on the deft, personally on May 12. 
The deft, did not comj)ly with the order, A on 
J une 8 the pltf. gave notice of motion for l^ve to 
issue an attachment against him. The notice was 
not served on the deft., but was filed with the 
officer of the court pursuant to r. 4 of Ord. LXVII. : 
- -Held : as the pltf. evidently knew where to find 
the deft., leave ought not to be given to issue an 
attachment unless notice of the motion was served 
on the deft. — Re Bassett, Bassett v. Bassett, 
[1894] 2 Ch. 179 ; 63 L. J. Ch. 844 ; 38 Sol. Jo. 
664 ; 8 R. 474. 

5018. Notice of motion to proceed.] — On 

Nov. 28, 1906, the pltfs., being unable to serve 
Telfer personally, owing to bis disappearance, 
filed a notice of intention to proceed A move for 
judgment against him, A on Jan. 23, 1906, they 
filed a fresh notice of motion for judgment. 

I think, however, that the recent decision of the 
Court of i^peal in Jamaica Ry. Co. v. Colonial 
Bank, No. ^14, post, covers the point A alters the 
office practice in this respect, A that where a deft, 
hats been duly served A has not appeared, A there 
has been no proceeding for a year against him, 
the filing of a month’s notice to proceed is a 
sufficient compliance with Ord. LXIV., r. 13, A 
personal service is unnecessaiy (Swinfen Eady, 
J.). — Morison V. Telfer, [1906] W. N. 31, 32. 

5014. Writ of summons after amendment.] — 
There is no hard A fast rule that an amended writ, 
whatever be the nature of the amendment, must 
be re-served personally on a deft, who has not 
appeared to the original writ. 
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Sect. 4. — Service hy filing : Sects. 6, 6, 7, 8, 9 10 : 

Sub-sect. 1.] 

The Rules of the Supreme Court make no pro- 
vision for the personal service of an amended writ, 
<Sc therefore r. 4 of Ord. LXVII. applies, & an 
amended writ may be served on a deft, who has 
not appeared by filing it with the proper officer. 
When this has been done the court has jurisdiction 
to proceed to try the action as gainst such a deft. 

But the court has a discretion in the matter, 
&, if it can see that there is any probability of 
injustice being otherwise done to the absent 
deft., it will require that he be served personally 
with the amended writ — e.g. if the indorsement 
on the writ has been amended in a such a way as 
substantially to enlarge the relief claimed against 
him, & to make the writ in elTect a new writ. 

On granting leave to amend a writ the judge 
can, if he thinks it right to do so, impose the 
condition that the amended writ shall be served 
personally on a deft, who has not appeared to the 
original writ. 

An action was brought by a Colonial railway 
company & the then Governor of the Colony, who in 
the statement of claim was stated to be suing on 
behalf of the Government. One of the defts. 
did not appear to the writ. A change of Governor * 
took place, A:, in pursuance of leave given by the 
court, the writ was then amended by adding the 
name of the new Governor as a pltf., & the state- 
ment of claim was amended by stating that he was 
suing on behalf of the Government ; — Held : the 
non-appearing deft, was sufficiently served by 
filing the amended writ in pursuance of r. 4 of 
Ord. LXVII. 

In most cases an amendment of the writ does 
substantially affect a deft., even if the amendment 
be only the addition of a pltf. There are many 
cases in which the effect of adding a pltf. to a writ 
will be to make substantially a different case 
against a deft., at any rate as regards the new pltf., 
niay make the action assume a substantially 
different form against that deft. I think, there- 
fore, that in the majority of cases — probably the 
great majority — a pltf. who amends his writ wffi 
be well advised in re-serving the amended writ 
pemonally on a deft, who has not appeared 
(Homer, L.J.). — Jamaica Ry. Co. v. Colon iae 
Bank, [1905] 1 Ch. 677, 692 ; 74 L. J. Ch. 410 ; 92 
J.. T. 548 ; 53 W. R. 564, C. A. 

5015. Order of revivor.]— Ord. LXVII., r. 4, 
does apply to an order of revivor, & therefore the 
filing of it in a case where the deft, has entered no 
appearance is sufficient (Kekewich, J.). — Jack- 
son V. Kilham, [1891] W. N. 171. 

5016. Statement of claim filed before amend- 
ment of writ.] — A writ of summons issued on 
Jffiy 14, 1906, was mdorsed with a claim for an 
injunction to restrain a breach of a restrictive 
covenant stated, through clerical error, to 'be con- 
tained in an indenture dated Oct. 26, 1891, instead 
of Oct. 26, 1901. The indenture was in other 
respects correctly described by the indorsement 
on the writ. On Aug. 3, 1906, a statement of 
claim was, the deft, not appearing, filed imder 

LXVII., r. 4. Subsequently, on Nov. 21, 
1906, the mdorsement on the writ having been 
duly amended by substituting “1901^’ for 
1891,” the writ as amended with a copy of the 
statement of claim was personally served on the 
deft., but the statement of claim, in which no 
alteration had been made, was not refiled : — Held : 
on motion for judgment, the statement of claim 
haymg been filed before the date of the amendment 
oi the ^vTlt, the writ being the basis of everything 


in the action, & the statement of claim as originally 
filed referring to a writ which was not the writ 
in the action, & although the amendment was 
unnecessary, the service of the writ after filing the 
statement of claim was of no avail, & that the 
pltfs. must file another statement of claim before 
moving for judgment in default of appearance. — 
Southall Development Syndicate, Ltd. v. 
Dunsdon (1907), 96 L. T. 109 ; 61 Sol. Jo. 189. 

5017. Summons for appointment of receiver.] — 
Where a deft, has not appeared, & an application 
is made for the appointment of a receiver, it is 
not sufficient to file the summons at the Central 
Office, but it must be served on the deft., or leave 
must be obtained for substituted service. — 
Tilling, Ltd. v. Blythe, [1899] 1 Q. B. 667 ; 
68 L. J. Q. B. 360 ; 80 L. T. 44 ; 47 W. R. 273 ; 
16 T. L. R. 206 ; 43 Sol. Jo. 268, C. A. 


Sect. 6.— PERSONAL SERVICE. 

R. S. C., Ord. LXVIL, r. 5. Where personal service of any 
writ, notice, pleading, order, summons, 'warrant, or other 
document, proceeding, or written communication Is required 
by these Kules or otherwise, the service shall be effected as 
nearly as may be in the manner prescribed for the personal 
service of a writ of summons. 

Service of writ of summons.] — Sec R. S. 0., Ord. 
IX., r. 2, p. 313, ante. 

Substituted service.] — See R. 8. C., Ord. X., Part 
XII., ante. 

Service out of Jurisdiction.] — See R. 8. C., Ord. 
XI., Part XIII., ante. 

5018. Service on lunatic not so found.] — A 

writ of sequestration will issue under Ord. XLIII., 
r. 6, against the estate & effects of a person of 
unsoimd mind not so found by inquisition for non- 
compliance with an order for payment of moneys 
made before such person became of unsound mind 
when such order has been served as directed by 
Ord. LXVII., r. 6, & Ord. IX., r. 6. — Robinson v, 
Galland, [1889] W. N. 108 ; 5 T. L. R. 504. 


Sect. 6.— SUBSTITUTED SERVICE 

R. S. C., Ord. LXVII., r. 6. Where personal service of auy 
writ, notice, pleading, summons, order, warrant, or other 
document, proceeding, or written communication is required 
by these Rules or otherwise, and it is made to appear to the 
Court or a Judge that prompt personal service cannot be effected, 
the Court or Judge may make such order for substituted or 
other service, or for the substitution of notice for service by 
letter, public advertisement, or otherwise, as may be just. 

Substituted service of writ of summons.] — See 

R. 8. C., Ord. X., Part XII., ante, 

5019. Bankruptcy proceedings.] — This was an 
ex parte application on behalf of the Board of 
Trade for leave to have substituted service of a 
notice of motion to commit H. B., a trustee in the 
bankruptcy of J. P., it having been found 
impossible, as asserted by the Board of Trade, to 
effect personal service in the case. 

Before I give leave for substituted service I 
must be satisfied that a man knows that an attempt 
is being made to effect service, & is intentionally 
keeping out of the way. There is a presumption 
that this is so in the present case, but there seems 
to have been no inquiry made at his place of 
residence. The man’s residence might doubtless 
be found without much trouble, & inquiry should 
be made there. I am not satisfied at present that 
it is a case where leave for substituted service 
shoidd be given (Cave, J .). — Be Pearce, Ex p. 
Boaud of Trade (1884), 1 Morr. 136, 136. 
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6020. .] — An application for leave for 

substituted service of a notice of motion for the 
committal of a trustee for contempt by reason of 
his non-compliance with an order of the court 
requiring him to furnish accounts must be made to 
the registrar & not to the judge in court . — Re 
Calderwood, Ex p. Board op Trade (1890), 7 
Morr. 261. 

6021. Service of notices in coimtry under 

enemy occupation.] — Re Curzon Brothers, Ex p. 
The Trustee, No. 4997, ante, 

.] — See, also, Bankruptcy, Vol. IV., p. 137, 

Nos. 1263-1273. 

Divorce proceedings.] — See Husband & Wife, 
Vol. XXVII., pp. 393-395, 644, Nos. 3884-3916, 
5951. 

5022. Notice of appeal.] — The Court of Appeal 
has jurisdiction to make an order for substituted 
service of a notice of appeal. 

Where the present aiidress of one of the respon- 
dents to the appeal of the London County Council 
was unknown, so that it was impossible to serve 
him personally with the notice of appeal, the court 
made an order for substituted service upon him by 
posting a copy of the notice of appeal in a registered 
letter to his last-known address, &, if the letter 
should be returned through the dead-letter office, 
then by publication in Lloyd's Weekly Newspaper, 
— Re London County Council, [1901] W. N. 7, 
C. A. 

5023. Subpoena to name a solicitor.] — This 
was an action against a sole trustee to compel 
restoration of trust fimds. The writ had been 
served by leaving a copy, together with copy of 
the order for substituted service, with the deft.’s 
wife, & also by sending another copy through the 
post in a prepaid letter. The deft, appeared. 
Before the hearing the deft.’s solicitor was struck 
off the rolls, but his name remained as the deft.’s 
solicitor upon the record. The deft, could not 
be served personally. 

Counsel applied for leave to make substituted 
service of a subpoena to name a solicitor together 
with a notice to the effect that in default of 
obedience to the subpoena, judgment would be 
moved for pursuant to accompanying notice of 
motion without further notice ; — Held : such 
service to be made in the manner directed with 
respect to the writ of summons. — Hamilton v, 
Thomas, [1883] W. N. 31. 

5024. Writ of attachment.] — Issue of writ of 
attachment in respect of contempt of an order of 
which substituted service only had been effected. — 
Whyte-Melvili.b V, Whyte-Melvtlle (1888), 
4 T. L. li, 491. 

6025. Charging order.] — A sum of money 
having been paid into court for the benefit of the 
deft., M., his solicitor, obtained a charging order 
for costs upon it under 23 & 24 Viet. c. 127, s. 28. 
The costs had been taxed cx parte, M. then took 
out a summons to show cause why the sum of 
money paid into court should not be paid out to 
him in part satisfaction of his taxed costs. This 
summons could not be served upon the deft., who 
appeared to be wiHuBy evading service of it. L. 
had acted for the deft, after M. had ceased to do so, 
& H. had introduced the deft, to M. : — Held : sub- 
stituted service of the summons should be allowed, 
that a notice calling upon the deft, to appear in one 
month should be put up as the masters office, & 
served upon L. &; H., &: advertised in the Times 
newspaper, & thereupon, if the deft, did not appear, 
an order might be made on the summons. — 
Hunt v, Austin, Ex p. Mason (1882), 9 Q. B. D. 
698 ; 61 L. J. Q. B. 456 ; 47 L. T. 300, 0. A. 


the execution of the trusts of a settlement. The 
pltfs. were one of the trustees of the settlement, 
the tenant for life, & three of the four beneficiaries 
interested in remainder. The other trustee was 
the sole deft. The fourth beneficiary was not a 
party to the action. In Feb. 1883, judgment was 
given for the execution of the trusts of the settle- 
ment. In March, 1883, the solicitor for the pltfs. 
obtained a charging order under 23 &: 24 Viet, 
c. 127, s. 28, on the real estate c(jmprised in the 
settlement for his taxed costs, & liberty was given 
to him to apply for a sale of the property to raise 
such costs. The fourth beneficiary was not a 
party to this order. The solicitor took out a 
summons for a sale of the property under the liberty 
to apply. The summons was not served on the 
fourth beneficiary, as her address was not known : 
— Held: (1) no order for a sale could be made 
without notice to the fourth beneficiai’y ; (2) sub- 
stituted service on her might be allowed, & 
by means of advertisements ; a notice calling 
upon her to appear within a certain time should 
be advertised & thereupon, if she did not appear, 
an order might be made on the summons. — 
Rowley v, Southwell, Southwell v, Rowley 
(1889), 61 L. T. 805. 


Sect. 7.— SERVICE ON SOUCITOR AUTHORISED 
TO ACT FOR PARTY WHO APPEARED IN 
PERSON. 

R. S. C., Ord. LXVIL, r. 7. Where a party after having Rued 
or appeared In person has given notice In writing to the opposite 
party or liis Bolicitor, through a Bollcltor, that such solicitor is 
authorised to act in the cause or matter on his behalf, all writs, 
notices, pleadings, summonses, orders, warrants, and other 
documents, proceedings, and written communications which 
ought to be delivered to or served upon the party on whoso 
behalf the notice is given shall thereafter bo delivered ro or 
served upon such solicitor. 

Change of solicitor .] — See R. S. 0., Ord. VII., r. 2, 
p. 310, ante. 


Sect. 8.— SERVICE ON PERSON NOT A PARTY. 

R. S. C., Ord. LXVIL, r. 8. Whore a person who is not a party 
appears In any proceeding either before the (’ourt or In chambers, 
service upon the solicitor in London by whom such person 
appears, whether such solicitor act as principal or agent, shall 
be deemed good service except in matters requiring personal 
service. 

As to persons served with notice of the judgment 
in Chancery actions, sec R. S. C., Ord. XVl., r. 40, 
p. 443, ante. 


Sect. 9. —AFFIDAVITS OF SERVICE. 

R. S. C., Ord. LXVII., r. 9. Affidavits of service shall state 
when, whore, and how and by whom, such service was effected. 

See R. S. C., Ord. XIII., r. 2, p. 385, ante. 
Forms.] — See Appendix B., Nos. 22b-23g, 
Yearly Supreme Court Practice. 


Sect. 10.— ADMIRALTY ACTIONS. 


Note. — For decisions on the present <Sc former 
ractice of the Admiralty Division, see Admiralty, 
^ol. I,, pp, 158 et seq. 

Sub-sect. 1. — Instrument Under Seal of 
Court. 


R. S. C.. Ord. LXVIL, r. 10. Every Instrument, under the 
seal of the Court, and prepared in the Admiralty registry, shall 
be issued on a notice filed by the solicitor applying for the same, 
oKall Kaoi* nn thA Hav on whlch it IS ISBUed. 
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>SVd. 10. — Admiralty actiofis: Sub-sects, 2, 3, 4 d: 6. 
Part LXXXIX, Sects. 1, 2, 3 d* 4. Part XC. 
Sect. 1.] 

Sub-sect. 2. — Service to be Within 
Twelve Months. 

R. S, C., Ord. LXVII., r. 11. Every instrument shall be served 
vithin twelve months from the day on which It bears date, 
otherwise the service thereof shall not be valid. 


Sub-sect. 3. — No Service on Sunday, etc. 

R. S. C., Ord. LXVII., r. 12. No instrument except a warrant 
shall be served on a Sunday, Good Friday, or Christmas Day. 


Sub -SECT. 4. — Service by Marshal, 

R. S. 0., Ord. LXVIL, r. 13. Every warrant or other instru- 
ment required to be served by the Marshal shall be left by the 
solicitor taking out the same with a notice in the Admiralty 
registry. 


Sub-sp::ct. 5. — Certificate of Service by 
Marshal. 

R. S. C., Ord. LXVII., r. 14. The service of any instrument 
by the Marshal shall be verified by his certificate. The service 
of any instrument by a solicitor, his clerk or agent, shall be 
verified by an affidavit. 

Service by solicitor or his clerk — & not by 
I marshal or his substitute — ^Valid.] — See Admiralty, 
Vol. I., p. 159, No. «77. 


Part LXXXIX. — Application of Rules in Crown, Revenue, 

and Matrimonial Causes. 


Sect. 1.— RULES NOT TO APPLY IN CERTAIN 
CASES. 

R. S. C., Ord. LXVIII., r. 1. Subject to the provisions of this 
Order, nothing in these Rule'*, stne expressly provided, shall 
uflfeet the procedure or practice in anj of the following eaiisea or 
matters : — 

(a) Criminal proceedings ; 

(b) Proceedings on the (’rown .side of the King’s Bench 

Division ; 

(c) Proceedings on the Revenue side of the King’s Bench 

Divl.sion ; 

id) Proceedings for Divorce or other Matrimonial Causes. 

Criminal proceedings.] — See Criminal Law, Vol. 
XIV., pp. 29, 30, Nos. 9-19 ; Supreme Coui^t of 
Judicature (Consolidation) Act, 1925 (c. 49), s. 31. 

Proceedings on Crown side of King’s Bench 
Division — Return of unconditional compliance to 
writ of mandamus.] — See Crown Practice, Vol. 
XVI., pp. 843, 344, Nos. 1(572, 1073. 

Proceedings on revenue side of King’s Bench 
Division.] — See Crown Practice, Vol. XVI., 
lip. 285, 230, Nos, 301-310. 

Appeals in proceedings.] — See R. S. C., Ord. 

LIX., r. 1 (a), p. 810, ante. 

- — From Commissioners of Inland 

Revenue under Licensing Consolidation Act, 1910 
(c. 24 ).] — See Intoxicating Liquor, Vol. XXX., 
p. 55, Nos. 425, 426. 

Trial on circuit.] — See Supreme Court of 

Judicature (Consolidation) Act, 1925 (c. 49), s. 71. 

5027. Evidence — Oral.] — An information 

was fded on the Equity (Revenue) side of the 
Exchequer Division to recover passenger duty from 
a railway company, the question in dispute being 
whether certain trains run by the company were 
cheap trains, within the meaning of the Act 
exempting from passenger duty the fares for the 
conveyance of passengers at fares not exceeding 
one penny per mile by cheap trains. The company 
applied to have the evidence taken orally : — Held : 
the evidence ought to be taken orally, as it was 
desirable that in such a case the court should be 
able to obtain immediate information & explana- 
tion by putting questions to the witnesses. — A.-G. 
V. Metropolitan District Ry. Co. (1880), 6 
Ex. D. 218 ; 42 L. T. 842 ; 28 W. R. 376, C. A. 

Proceedings for divorce or other matrimonial 
causes.]— H usband & Wife, Vol. XXVII., 
pp. 203, 264, Nos. 2317-2326. 


5028. Proceedings in Court of Appeal.] — 

At the present moment, subject to anything that 
may have been decided, it seems to me that Ord. 
LXVIII., r. 1, has no reference to proceedings in 
the Court of Appeal (Atkin, L.J.),- -Rutherford 
V. Rutherford, [1922] P. 144, 160, C. A. ; on 
appeal 39 T. L. R. 42, H. L. 


Sect. 2.— ORDERS TO APPLY TO PROCEEDINGS 
ON REVENUE SIDE OF KING’S BENCH DIVISION. 

R. S. C., Ord. LXVIII., r. 2. The following OrdorH shall, as 
far as tlio.v are applicable, apply to all proceedings on the 
Revenue side ol the said Division ; namely, 

(a) Order XXVIII. (Amendment) ; 

(b) Order XXXIV (Special case) ; 

(c) Order XXXVIII. (Affidavits) ; 

id) Order LII. (Motions) ; 

(c) Order LVIIT. (Appeals) ; 

if) Order LXIV. (Time); 

iff) Order LXV. (Costs) ; 

ih) Order LXVl. (Notices, etc ) ; 

(i) Order' LXX. (Non-com idiance) ; 

Provided, that Order LVIII. shall not apply to quo warranto. 

r. 2A. Order II., r. 8, shall apply to 

the Revenue side of the King’s Bench Division. 

See, also, R. 8. C., Ord. LXVIII., it. 3 & 4, 
p. 067, post. 

Proceedings by & against paupers.] — See 

R. 8. C., Ord. XVL, rr. 22-31, Part XIX, Sect. 18, 
ante; & Crown Office Rules, 1906, rr. 257, 268. 

Amendment.]— R. 8. C., Ord. XXVIII., 
Part XXIV., ante; Pleading, Part Vll., ante. 

Special case.]— R. 8. C., Ord. XXXIV., 
Part XXXV., ante. 

Affidavits.]— R. 8. C., Ord. XXXVIII., 
Part XL., ante. 

Motions.}— R. 8. C., Ord. LII., Part LIX., 
ante. 

Appeals.]— R. S. C., Ord. LVIII., Part 
LXXVII., ante. 

Time.]— R. 8. (X, Ord. LXIV., Part 
LXXXV., ante. 

Costs.y-See R. S. C., Ord. LXV., Part LXXXVI., 
ante. 

Notices.]— R. 8. G., Ord. LXVI., Part 
LXXXVII., ante. 

Non-compliance.] — See R. 8. C., Ord. LXX., 
Part XOI., post. 
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Sect, 3.— SERVICE OUT OF THE JURISDICTION. 

R. 6. C., Ord. LXVin., r. 3. Order XI. (which relates to 
service out of the jurigdirtlon) shall apply, as far as it Is applic- 
able, to proceedings on the Crown side, and to proceedings on 
the Revenue side, of the King‘s Bench Division. {Added hy 
R. S. C. (No 1), 1932, r. 6.) 


Sect, 4.— CHANGE OF SOUCITOR. 

R. S. C.. Ord. LXVIII., r. 4. Order VII., ilulea 2, 3 and 4 
(which relate to change of solicitor) shall apply (so far as applic- 
able) to proceedings on the Crown side, and to proceedings on 
the Revenue side, of the King’s Bench Division, and to pro- 
ceedings for Divorce and other Matrimonial Causes. (Added 
by It. S C (No ]), 1932, r 0 ) 


Part XC. -Arrest of Debtors. 


Sect. ORDER FOR ARREST. 

R. S. C., Ord. LXIX.p r. 1. An rrder to arrest under the 
eth section of the Debtors Act, 1869 (which shall be m the 
Form No. 31 of Appendix K , vith such variations as circum- 
stances may require), shall be made upon affidavit and ex 
<• ; but the defendant may at anv time after arrest apply 
to the Court or a Judge to rescind or vary the order or to be 
discharged from custody, or for such other rcliid as may be 
Just. 

See Debtors Act, 1869 (c. 62), s. 6. 

For Form 31, Appendix K., see Yearly Supreme 
C^ourt Practice. 

Former practice,] — See Judgments Act, 1838 
(c. 110), s. 3. 

5029. Exceptions — Actions for goods 

bargained & sold.] — A deft, cannot be held to 
special bail on an affidavit stating him to be 
indebted to the pltf. insomuch for goods bargained 

sold, without also saying delivered. — H opkins 
V. Thorne (1810), 12 Fast, 398 ; 104 E. R. 156. 

5030. .] — A deft, cannot be 

holden to special bail on an affidavit, stating him 
to be indebted to the pltf. in a certain sum for 
goods sold, unless it be also stated that they were 
delivered.— L asc ar v. Morioseph (1823), 1 Bing. 
357 ; 2 L. J. O. S. 0. P. 14 ; 130 E. R. 144 ; sub 
Horn. Loisada V. Moryoseph, 8 Moore, C. P. 306. 

5031. .] — Under Judgments 

Act, 1838 (c. 110), 8, 3, it is no objection to an 
affidavit made for the purpose of holding a party 
to bail that it is sworn before the summons, & is 
headed with the name of the court, & also described 
in the heading as “ between ” the parties, desig- 
nated in such heading as “ pltf.” & ” deft,” 

Nor that the party against whom the capias is 
d(‘n landed is stated to be indebted to the party 
demanding it, in a given sum of money, being the 
balance of account for railway stock & shares 
” sold ” by the latter to the former, not adding 
“ delivered.” 

Nor that, after stating facts to show that the 
party against whom the capias is demanded is 
likely to leave England speedily, the affidavit 
does not add ” unless he be forthwith appre- 
hended.” — H argreaves v. Hayes (1855), 5 E. & 
B. 272 ; 24 L. J. Q. B. 281 ; 1 Jur. N. S. 621 ; 
119 E. R. 483 ; sub nom. Hargreaves v. Haines, 
3 C. L. R. 1386 ; 25 L. T. O. S. 161 ; 3 W. R. 486. 

5082. Ball bond.] — Bail to the 

sheriff cannot be held to bail. — B rander v. 
Robson (1795), 6 Term Rep, 336 ; 101 E. R. 682. 

5033. .] — A deft, who has given 

a bail bond cannot be holden to bail in an action 
brought by the sheriff on that bond. — H ellish v, 
Petherick (1800), 8 Term Rep. 460 ; 101 E. R. 
1482. 

5084. Action on penal statute.] — 

This was an action brought for £60 penalty, given 
by Act of Parliament for deft.’s practising as an 
attorney, not being duly admitted ; wherein deft, 
was held to bail. Rule to show cause why 


common ap])eai*ance, & supersedeas absolute. This 
is for a fim* or amerciament, & is in the nature of 
a qui iam.- WniTTiNcmAM v. (^oghlan (1739), 
Barnes, 80; 91 E. R. 816. 

5035. .] — Action on 26 Geo. 2, 

e. 21, s. 8, for a forfeiture of £200 for having un- 
sealed wi'ouglit silks found in his custody. 

Upon showing cause why the deft, should not 
be discharged on common bail, counsel, for the 
pltf., said, it had been objected “ that this was a 
popular ‘ action.’ ” 

But he answered, that 26 Geo. 2, c. 21, s. 8 
(on which this action was brought), expressly 
authorises to hold to special hail ; it gives a capias 
in tlie first process, specifying the sum of the 
penalty sued for ; & directs ” that the deft, shall 
be obliged to give sufficient bail, etc.” 

Counsel, for the deft., objected, that though the 
Act gives a capias^ etc., yet it is not positively 
sworn in the pltf.’s affidavit, “ that the deft, has 
committed ‘ the offence ’ ” ; it is only, ” that he 
has cause of action against him for £200 forfeited 
by him for so much unsealed silk, etc., found in his 
custody.” This is making the pltf. a judge of 
the offence. It ouglit to be positive, “ that the 
deft, had committed the offence described in the 
Act of Parliament.” 

It is positive enough ; he swears “ that he had 
cause of action against him for £200 forfeited by 
him, etc.” The Act does not require an affidavit 
at all [per Cur.). — R. v. Rebord (1764), 3 Burr, 
1569; 97 E. R. 985. 

5036. Application for order — Discretion of 
court to issue.] — Appeal from the refusal of the 
Divisional Court to make an order for the arrest 
of the deft, under the 6th section of the Debtors 
Act, 1869. 

There was no affidavit on the part of the pltf. 
to show anything which would satisfy the court 
that the pltf. would be prejudiced by the absence 
of the deft, : — Held : the court has a discretion 
to exercise as to issuing such an order against deft, 
under which he will be arrested. — H asluck 
(Trustee of Benzon) v. Lehman (1890), 6 T. L. R. 
436, 0. A. 

5037. Application for discharge — Abuse of 
process.] — In the present case the process of the 
court has been abused. The debtor, being a 
foreigner resident out of the jurisdiction, is by a 
concerted trick, amounting to a fraud, brought 
within it. I think that the pltfs., being parties 
to such a fraudulent abuse of our process, are 
prevented by a personal disability from availing 
themselves of the Act. I doubt much also 
whether a foreigner, brought into the country in 
this manner, can fairly be said to be about to quit 
England within the meaning of the Act. & the 
case is the stronger as the debt, debtor, residence, 
& everything is foreign. But this rule is absolute 
on the ground that our process is abused 
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Seel, 1. — Order for arrest. Sects, 2, 3, 4, 6, 6 iSa 7. 

PartXCl, Se ct, L] 

(Crobipton, V, Valkenhuysen (1868), 

E. B. Sd E. 66, 68 ; 27 L. J. Q. B. 236 ; 31 L. T. 
0. S. 80 ; 4 Jut. N. S, 411 ; 120 E. R. 431 ; sub 
nom, Stbynb v, Valkenhutzen, 6 W. R. 444. 

6088. After final Judgment signed.] — A 

deft, who has been arrested & imprisoned under 
the Debtors Act, 1809 (c. 62), s. 0, on the ^und 
that his absence from England will prejudice the 
pltf. “ in the prosecution of his action** cannot be 
kept in prison after final judgment has been signed. 
—Hume v, Druyef (1873), L. R. 8 Exch. 214 ; 42 
L. J. Ex. 146 ; 29 L. T. 64. 

Arrest under Bankruptcy Act, 1914.]— .S'ec Bank- 
ruptcy, Vol. V., pp. 1043, 1044, Nos. 8615-8522. 

Writ of ne exeat regno.]— Equity, Vol. XX., 
pp. 542, Nos. 2595 ei seq. 


Sect. 2.— INDORSEMENT OF PLAINTIFFS ADDRESS 
FOR SERVICE-~CONajRRENT ORDERS. 

R. S. C., Ord. LXIX.. r. 2. An order to arrest shall before 
delivery the sheriff be indorsed with the plaintiff’s address 
for service as required by Order IV., Ruies 1 and 2. Concurrent 
orders may be Issued for arrest In different counties The sheriff 
or other officer executing the order shall be entitled to the same 
fees as heretofore. 

6089. .] — There is no irregularity in issuing 

several writs of summons for the same cause of 
action, when there are several defts., if they are 
issued on the same prcccipe, & dated the same day. 
— Angus v, Coppard (1837), 3 M, & W. 57 ; 6 
Dowl. 137 ; Murp. & 11. 325 ; 2 Jur. 18 ; 150 
E. R. 1065. 

5040. Concurrent orders.] — The question is, 
whether the pltf. may issue concurrent writs into 
several counties ; & I am of opinion he may. It 
was the practice, ... & it would be unreasonable 
if the practice were otherwise ; for the pltf. may 
doubt in which of several counties the deft, is to 
be found ; & if only one writ can be issued at a 
time, the deft, may escape over the borders & 
elude the process of the court. On the other 
hand, he is not injured by concurrent writs, for 
he can be arrested but once ; & he is only liable to 
the costs of the writ on which he is arrested 
(Tindal, C.J.). — Dunn v, Harding (1834), 10 
Bing. 653, 555 ; 2 Dowl. 803 ; 4 Moo. & 8. 450 ; 
3L. J. C. P. 186; 131 E. R. 1009. 


Sect. 3.— SECURITY BY DEFENDANT. 

R. S. C., Ord. LXDC., r. 8. The Becurity to be given by the 
defendant may be a deposit in Court of the amount mentioned 
in the order, or a bond to the plaintiff by the defendant and two 
sufficient BureticB (or with the leave of the Court or a Judge 
either one surety or more than two), or, with the plalnti^s 
consent, any other form of security. The plaintiff may, within 
four days after receiving particulars of the names and addresses 
of the proposed sureties, give notice that he objects thereto, 
stating in the notice the particulars of his objections. In such 
case the sufficiency of tne security shall be determined by a 
Master who shall have power to award costs to either party. 


It shall be the duty of the plaintiff to obtain an appointment 
for that purpose, and unless he do so within four days after 
giving notice of objection, the security shall be deemed sufficient. 


Sect. 4.-CONTROL OF THE COURT. 

R. S. C., Ord. LXDC., r. 4. The money deposited, and the 
security, and all proceedings thereon, shall be subject to the 
order and control of the Court or a Judge. 

6041. Money paid In by deposit.] — Money 
having been paid into the hands of the Protho- 
notary of this court, “ in lieu of bail, to satisfy the 
costs in error,*’ the court refused to retain any 
portion of the amount so paid in, to satisfy a 
demand made by the adverse party, for costs 
incurred in the cause antecedently to the writ of 
error being obtained. — Gwynnb v, Collins (1840), 
9 Dowl. 70 ; sub nom, Collins v, Gwynne, 1 
Man. & G. 938 ; 2 Scott, N. R. 86 ; 133 E. R. 612. 

5042. .] — ^Money deposited in court, in 

one action, pursuant to 43 Geo. 3, c. 46, s. 2, & 
Imprisonment for Debt Act, 1827 (c. 71), s. 2, 
cannot be paid out to an execution creditor in 
another action, in satisfaction of his claim, not- 
withstanding the provisions of Judgments Act, 
1838 (c. lioj, s. 12, as that section does not give 
power to seize money in execution while in the 
hands of a third person as trustee for the deft. — 
France v, Campbell, Winter v, Campbell (1841), 
9 Dowl. 914 ; 6 Jur. 105. 

5048. Incompetence of bail.] — ^Where bail have 
become incompetent after the recognisance has 
been completed, a party cannot be called upon to 
find fresh bail either in civil or criminal proceed- 
ings.— R. r. Shirley (1843), 12 L. J. Q. B. 346 ; 
7 J. P. 640 ; 7 Jur. 1038 ; suh nom, R. v, Johnson, 
1 Dow. & L. 132. 


Sect. 5.— COSTS. 

R. S. C., Ord. LXIX., r. 6. Unless otherwise ordered, the costs 
of and incidental to an order of arrest, shall be costs in the 
cause. 


Sect. 6.— COMPLETION OF SECURITY AND 
DISCHARGE FROM CUSTODY. 

R, S. C., Ord. LXIX., r. 6. Upon payment into Court of tlie 
amount mentioned in the order, a receipt shall be given ; and 
upon receiving the bond or other security, a certificate to that 
effect shall be given, signed or attested by the plaintiff’s solicitor 
If he have one. or by the plaintiff, if he sue in person. The 
delivery of such receipt, or a certificate to the sheriff or other 
officer executing the order, shall entitle the defendant to be 
discharged out of custody. 


Sect. 7.-DATE OF ARREST TO BE INDORSED. 

R. S. C., Ord. LXIX., p. 7. The sheriff or other officer named 
In an order to arrest shall, within two days after the arrest, 
indorse on the order the true date of such arrest. 
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Part XCI. — Non-Compliance with Rules — Effect of. 


Sect. 1.— PROCEEDINGS NOT RENDERED VOID 
BY IRREGULARITY. 

R. S. C., Ord. LXX., r. 1. Non-compliance with any of these 
Kules, or with any rule of practice for the time being in force, 
shall not render any proceedings void unless the Court or a 
Judge shall so direct, but such proceedings may bo set aside 
either wholly or in part as irregular, or amended, or otherwise 
dealt with in such manner and upon such terms as the Court 
or Judge shall tliink fit. 

5044. Application of rule — No affidavit under 

R. S. C., Ord. XI., r. 4.] — writ was issued against 
& served upon a sole deft., who was withm the 
jurisdiction. He applied for leave to issue a third- 
party notice against D., who was out of the juris- 
diction. On the hearing of the application the 
judge directed that D. should be added as a deft., 
& gave the pltf. leave to add D. &> to amend the 
writ, & to serve the amended writ upon D. out of 
the jurisdiction. No affidavit had been made, as 
required by r. 4 of Ord. XI., that the pltf. had a 
good cause of action, etc. The amended writ was 
served on D. out of the jurisdiction, but it did not 
bear the indorsement, prescribed by Form No. 5 
in Appendix A. to the It. S. 0., for a writ io be 
served out of the jurisdiction : — Held : these 
omissions were mere iiTegularities & not matters 
of substance, & they did not entitle D. to have 
the amended writ Sc the service thereof upon him 
set aside. — P ickson r. liAvv & Davidson, [18951 
2 Ch. 62 ; 04 L. J. Ch. 490 ; 72 L. T. 080 ; 39 
Sol. Jo. 390 ; 43 W. R. 690 ; 13 R. 431. 

5045. Omission to copy order in notice.] — 

R., an American, residing in England for the 
purposes of his business, brought an action against 
(^., an American resident in America, to enforce 
a contract by (\, made in England, to transfer to 
R. shares in an English company. Bacon, V.-P., 
gave leave to issue the writ, & serve notice of it in 
America. More than a year afterwards the dcjft., 
without giving any sufficient reason for his delay, 
applied to discharge the order for service on the 
ground that there were incorrect statements in the 
affidavit on which it was obtained ; that the order 
giving leave, though noted on the writ, was not 
mentioned in the notice ; & that there was no 
jurisdiction to order service abroad, as the con- 
tract was not one which according to its terms 
ought to be performed within the jurisdiction : — 
Held : (1) the omission to copy in the notice the 
order giving leave to issue the writ & serve notice 
of it, was not such an informality as to make the 
service invalid; (2) after the lapse of a year deft, 
was too late to raise any objection to the order 
on the ground that the affidavit on which it was 
obtained did not fairly state the facts. — Reynolds 
V. Ooi^MAN (1887), 30 Ch. D. 463 ; 60 L. J . Ch. 903 ; 
57 L. T. 688 ; 35 W. R. 813, C. A. 

5046. Memorandum of service incom- 

pletely indorsed.] — This was a foreclosure action, 
to which there were three defts.. A., T., & B., 
neither of whom had appeared. The action pro- 
ceeded in default of appearance in the usual way, 
& was heard as a short cause. The usual judgment 
was pronounced. When the order was about to 
be drawn up the registrar objected that the 
indorsement of service on the writ was defective, 
as it did not comply, as regarded two of the defts., 
with B. B. 0., 1883, Ord. IX., r. 16, which required 
that the day of the week on which service was 
effected shoiild be stated as well as the day of the 
month. The indorsement was as follows : “ This 
writ was served by me drt Margate, in the county 
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of Kent, on the defts., A. & T., on July 25, & on 
B. on Thursday, July 20, 1888. Indorsed July 20, 
1888.— W. King.” 

Btirmng, j., said that the order might be drawn 
up, notwithstanding the objection. — PoAT v. 
Basset, [1888] W. N. 256. 

6047. Order for substituted service — 

Ordinary writ within jurisdiction — Defendant out 
of Jurisdiction.] — A writ was issued in the general 
form, without the leave of the court, against a 
person who at the date of the writ was out of the 
jurisdiction. The pltf. obtained an order for 
substituted service of the writ within the juris- 
diction, &, having served tlie writ in accordance 
with the order, signed judgment against the deft, 
for default of appearance. The deft, took out a 
summons asking that the judgment might be set 
aside, & that the pltf. might be ordered to deliver 
a statement of claim : -Held : the order for sub- 
stituted service was not void, but that it was only 
an irregularity which could be waived, & that by 
taking out tlie summons for the pltf. to deliver a 
statement of claim the deft, had waived the 
iiTegularity, & was not entitled to have the judg- 
ment set aside. — Fry v. Moore (1889), 23 Q. B. D. 
395 ; 58 L. J. Q. B. 382 ; 61 L. T. 546 ; 37 W. R. 
566, C. A. 

5048. .] — Where a writ 

was issued in tlie ordinary form for service within 
the jurisdiction against a person who shortly 
before the issue of the writ liad left England, & 
had ever since remained out of the jurisdiction, & 
it did not appear that the deft, had gone out of the 
jurisdiction to avoid service of the writ : — Held 
(following Fry v MoorCy No. 5047, ante) : an order 
for substituted service of such writ could not be 
made. — Wilding r. Bean, [1891] 1 Q. B. 100 ; 
00 lu .1. Q. B. 10 ; 04 L. T. 41 ; 39 W. R. 40, 
i\ A. 

5049. — -- Writ of attachment — Copies of 
affidavits not served with notice of motion.] — An 

irregularity committed in the course of any pro- 
ceedings under the Rules of the Court docs not 
necessarily render the proceedings void ; under 
Ord. LXX., r, 1, the court has pow'er to condone 
the irregularity. Therefore, where an order for 
attachment for contempt of court had been made 
against a deft, on a motion the affidavits in 
support of which had not been served with the 
notice of motion, as required by Ord. LII., r. 4, 
the court, being satisfied that a contempt had 
been committed, refused, in the exercise of the 
discretion conferred upon it by Ord. LXX., r. 1, 
to set it aside ; but under the circumstances the 
deft., who was in prison under the attachment, 
was ordered to be released. 

A summons or notice of motion to set aside 
proceedings for irregularity should state the 
several objections on which the applicant intends 
to insist : Ord. LXX., r. 3. — Petty v. Daniel 
(1880), 34 Ch. D. 172 ; 50 L. J. Ch. 192 ; 65 L. T. 
745 ; 35 W. R. 151. 

5050. .] — ^This being an appli- 

cation for the discharge of a prisoner, it is right 
that there should be no doubt, not only as to my 
opinion, but as to the grounds of it. The deft., 
N., is in prison under an order made on April 29 
last because he had committed a contempt of 
court in not attending before the examiner 
appointed to take evidence in the action. 

It is said that the order for the writ of attach- 
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Imity.'] 

nient made irregularly ; that is to say, tliat 
the service of the order was not personal, & was 
only effected by filing the notice of motion in tho 
central office. Possibly that may have been 
wrong. That was called to my attention by 
counsel when he moved for the order. The deft, 
(lid not appear before me on the motion ; it may 
have been because he was not aware that the 
motion was coming on, though there was the fact 
that he had deliberately disobeyed the order for 
liis examination. But it is said that the order 
was irregular, 6l that without personal service of 
the not ice of motion I ought not to have made the 
order. I will assume that there is much to be 
said in favour of that view ; but no authority for 
that was cited on behalf of the applicant which 
appeared to be in point, it has been already 
decided that an order once made is not void, but 
that it can be set aside or otherwise dealt with at 
the discretion of the coui*t ; that is to say, if the 
court is satisfied, not only that the order ought 
not to liave been made according to the strict 
practice, or that practically the man ought not to 
have been in prison at all or that he should be 
released, then the court will exercise its discretion 
in his favoui\ The case I refer to is Petty v. 
Daniel, No. 6049, ante, in which Kay, J., reserved 
judgment to consider the practice ; & it is clear 
he considered the point, for he said that the 
applicjation in that case to discharge a prisoner 
for contempt was “ on the ground that the evidence 
used in support of the motion for attachment was 
never properly served.” There is not much 
distinction between that case & the one I have 
here. Kay, J., came to the conclusion that an 
iri*egularity had been committed, & he considered 
whether the court could condone the irregularity, 

he came to the conclusion that it was competent 
to the court to condone an iiTegularity of that 
kind ; A in short/ he held that the order for attach- 
inent w^ not void, ” but there has been an 
irregularity in obtaining it, & therefore under 
Ord. IjXX., r. 1, the coui*t may set it aside, or 
amend, or otlierwiso deal with it in such mannei* 
in upon such terms as the court shall think tit.” 
Acting on that power, he did not set aside the 
order, but exercised the discretion conferred upon 
him, & ordered the applicant’s release from prison. 

I hold, with Kay, J., that this order is not void 
(Kekewich, j.).- lie Evans, Evans v. Noton, 
[1893] 1 Ch. 252, 266 ; 68 L. T. 271 ; 2 R, 216, 
C. A. 

6051. .] — On an application by 

the pltfs. at chambers for leave to issue a writ of 
attachment against the deft, for disobedience of 
an order of the court, the deft.’s solicitor took tho 
objection that copies of affidavits, on which tho 
application was founded, had not been served 
with the smnmons in accordance with Ord. LII., 
r. 4. The judge thereupon offered to adjourn the 
further hearing until tho following day in order 
that the deft, might have an opportunity of 
answeimg the affidavits ; A it was adjourned 
accordingly. The affidavits were shown to the 
deft.’s solicitor, who subsequently attended at tlie 
adjourned liearing, admitted that the deft, 
could not answer the affidavits. The judge then 
made the order for an attachment: — Held : 
assuming that the provisions of Ord. LII., r. 4, 
^ that there had been an irregularity, 
nevertheless, by reason of what subsequently 
happened, the deft., having accepted what was 
equivalent to the advantages intcndeil to be con- 


ferred by the provisions of the rule, was not 
entitled to insist on the irregularity, in the order 
for an attachment was rightly made. — RENDEiiE 
V, Grundy, [1896] 1 Q. B. 16 ; 64 L. J. Q. B 136 ; 
71 L. T. 564 ; 43 W. R. 60 ; 39 Sol. Jo» 26 ; 14 
R. 19, 0. A. 

5052. Short notice.] — In a case where 

short notice of a motion had been irregularly 
applied for & served, but the party served had not 
been injured by the irregularity, the court exercised 
its .discretion under Ord. LIX., r. 1, & disregarded 
the irregularity & heard the motion on the merits. 
— Dawson v. Beeson (1882), 22 Oh. 1). 604 ; 52 
L. J. Oh. 563 ; 48 I.. T. 407 ; 31 W. R. 537, 0. A. 

5058. Notice of motion to set aside award 

— No copy of affidavit In support.] — A notice of 
motion to set aside an award, which would expire 
on tho last day of the sittings next after such 
awaid, was served without any copy of the affidavit 
in support of the application : — Held : that thqugh 
the court may not have power to enlarge the time 
for making the application under Ord. LXIV., 

r. 7, there is power under Ord. IjXX., r. 1, to hear 
the ax>phcation, although the time has expired, 
if the court deem fit. — He. Wiooeston Hospital 
in Stephenson (1885), 54 L. J. Q. B. 218. 

5064. Notice of motion for day not in 

sittings.] — notice of motion having been given 
for a day not in tho sittings, the court amended 
the notice in this respect. — Williajus p. J)k 
Boinville (1886), 17 Q. B. D. 180 ; 64 L. T. 732 ; 
34 W. R. 702. 

5056. Petition presented instead of appli- 

cation by summons.] — Wlien a judgment creditor 
in possession had proceeded by petition instead 
of originating summons under Judgments Act, 
1864 (c. 112), 8. 4, as amended by R. S. C., Ord. 
IjV., r. 9n, the costs of proceedings initiated 
by summons were only allowed . — lie Martin A 
Varlow (1801), 43 W. R. 247 ; 39 8ol. Jo. 151 ; 
13 R. 189. 

5056. Issue of writ in name of a firm — 

Firm consisting of one person.] — In an Admii’alty 
action in rent for damage to cargo, the writ was 
issued in the name of a firm, in indorsed “ Tlie 
pltfs., as owners of goods laden on board ” tlie 
carrying ship, claim compensation. The owners 
of the carrying ship appeared as defts., gave bail, 
&, on their demand for pai’ticulars of names Si 
addresses, the pltfs. gave the name of a single 
individual resiciing in Paris, trading under the 
firm name at a Jjondon address. The defts. 
applied for security for costs, &, on tliis applica- 
tion being refused, moved to set aside the writ on 
the ground that under Ord. XLVIHa., r. 1, the 
firm in the name of which the writ is issued must 
consist of two or more persons : — Held : as the 
indorsement on the w^rit stated that the jiltfs. sued 
as “ owners ” of the cargo, the practice in 
Admiralty would have been satisfied if the word 
“ owners ” had appeared on the face of the writ. 
The mistake was, therefore, a mere “ irregularity ” 
which could be cured by leave to amend under- 
Ord. LXX., r. I, in, fiuther, as the defts. had, by 
applying for secuiity for costs, taken a fresh step 
after knowledge of the irregularity, they were 
precluded by r. 2 of the same order from taking 
advantage of the irregularity. — T he Assunta, 
[1902] P. 160 J 71 L. J. P. 76 ; 80 L. T. 660 ; 60 
W. R. 644 ; 18 T. L. R. 570 ; 9 Asp. M. L. C. 302. 

5067. Writ of inquiry — Omission to take 

out summons for leave to Issue.] — The appeal did 
not come within the new trial jurisdiction of the 
Court of Appeal under the Judicature Act, 1890, 

s. 1, & Ord. XXXIX., r. 1, as the deft.’s real 
application was to set aside the writ of inquiry in 
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aU the proceedings thereunder as null & void ; the 
proper procedure for that purpose was by an 
application to the King’s Bench Division from 
which the writ had issued ; <fe, even if it were 
competent for the court to entertain the appeal, 
the omission to take out a summons for leave to 
issue the writ of inqu^, on which no other order 
would have been possible than that the writ should 
issue, was a mere irregularity within Ord. I.XX. 
which has been waived. — Smythe v. Wiles, [1921] 
2 K. B. 66 ; 90 L. .T. K. B. 1278 ; 124 L. T. 688 
37 T. L. R. 266 ; 66 Sol. ,To. 258, C. A. 

5058* Marking notice of motion with 

name of wrong judge.]— This was a motion by the 
pltfs. to renew the issue of a writ of attachment 
against the deft. The notice of motion was 
marked before “ Mr. Justice Kekewich,” but 
ought to have been marked “ before Mr. .Justice 
Stirling ” as the judge who had seisin of the action. 

It was objected on behalf of the deft., first, that 
the motion could not be made before Kekewich, 
3. ; secondly, that the motion was bad for irregu- 
lanty, because no affidavits were served with the 
original notice of motion, &; the original notice of 
motion did not state the grounds of it. The deft, 
had seen copies of the affidavits, subsequently to 
the service of the notice of motion, & had answered 
them : — Held : the question was one of irregu- 
larity, & not of nullity, & it was one which 
Stirling, J., if tlie matter was before him, would 
have power to remedy by giving leave to amend 
the notice of motion. Stirling, J., having 
requested Kekewich, J., to hear the motion, 
Kekewich, J,, sitting as Stirling, J.’s vicegerent 
ad hoc, gave leave to amend the notice of motion 
by substituting, where necessary, “ Mr. Justice 
Stirling ” for “ Mr. Justice Kekewich.” 

The coiirt will not condone a direct non-com- 
pliance with the Rules upon an application affect- 
ing the liberty of the subject. — Taylor v* Roe 
(1893), 68 L. T. 213 ; 3 R. 269. 

5069. Joinder of causes of action without 

leave.] — The joinder in one action of causes of 
action with a claim for recovery of possession of 
land without leave having been obtained under 
Ord. XVIII., r. 2, is an irregularity which may be 
waived under Ord. LXX. — Lloyd v. Great 
Western Dairies Co., [1907] 2 K. B. 727 ; 76 
L. J. K. B. 924 ; 97 L. T. 384 ; 23 T. L. R. 570 ; 
61 Sol. Jo. 630, C. A. 

5060. Service of writ — Memorandum en- 

dorsed on a sheet of paper attached.] — Application 
on behalf of deft, to set aside judgment on the 
ground of irregularity. Applicant was served 
with the writ of summons in Pretoria. He did not 
enter an appearance, &- judgment was entered 
against him in default of appearance. The 
irregularity alleged was : The writ was duly served 
on the applicant in Pretoria by the bailiff of 
the district, & within three days of that service 
it was returned with a sheet attached to it by 
a seal, on which sheet was endorsed a statement 
that the writ was duly served on the applicant. 
A question arose whether that could be said to be 
indorsement on the writ, & Master B. made an 
order, under Oi*d. IX., r. 16, fiuHier extending 
the time for making the indorsement, which was 
then made within the further time allowed. 
Applicant took no proceedings before the trial. 
But now, after judgment had been obtained — 
whether at suggestion of co-deft. or not, most 
certainly not oond fide — made this application 
to set aside the proceedings : — Held : that there 
^ proper indorsement within Ord. IX., 
r. 16, but it was unnecessary to consider whether 
Master B. Vas justified in making the order. 


Applicant was trying to escape by the merest 
tecnnicality. There was ample power, under 
Ord. LXX., r. 1, to dispense with strict com- 
pliance with the rules, & the court directed that 
such an order should be drawn up accordingly. 
The application was not made in good faith or 
within a reasonable time & was most improper, 

6 must be dismissed. — Steers v. Rogers (1891), 

7 T. L. R. 183, 184. 

5061. Rule nisi against corporation — Failure 

to insert names of individual members — & service 
of affidavit.] — Two precepts were served upon a 
metropolitan borough council requiring them to 
pay certain sums or to levy rates for that purpose. 
The council having failed to do this, the precepting 
authorities obtained peremptory writs of man- 
damu8 against them. No retmn having been 
made to the writs, & the council having declined 
to make tlie rates, the precepting authorities 
obtained rules nisi for attachment aga^st the 
council. The rules required the council to show 
cause why writs of attachment should not be 
issued “ against them or every of them.” They 
were served upon some names of the persons 
sought to be attached. They were served upon 
some only of the members, together with affidavits 
of the precepting authorities in support, which 
were defective in that they did not si)ecify the 
contempt with which each member was cha]^ed. 
Some twenty -seven of the members made a joint 
affidavit in reply, in which they stated them 
reasons for refusing to make the rates & persisted 
in their refusal. At the hearing of the application 
for rules absolute some eleven or twelve addressed 
the court in support of their refusal. The 
Divisional Court directed writs of attachment to 
issue both against the council certain of the 
individual members. On appeal :— Held : (1) the 
proceedings against the individual members of 
the council were irregular in that their names 
were not inserted in the rules riin for attach- 
ment, & each member was not served with an 
affidavit specifying the nature of the contempt 
with which he was charged ; (2) the irregularity 
was one that could be waived, & had in fact been 
waived by some of the members by their joining 
in the affidavits & by addressing the court to the 
effect that they intended to persevere in their 
disobedience to the writs of mandamus, — R. v. 
Poplar Borough Council (No. 2), [1922] 1 K. B. 
95 ; 91 L. J. K. B. 174 ; 126 L. T. 138 ; 86 J. P. 
269 ; 38 T. L. R. 5 ; 19 L. G. R. 731, C. A. 

5062. Order of reference — Indorsed with 

name of referee not in rotation.] — An action having 
been commenced before a judge & jury, the judge 
ordered it to be tried before an official referee 
under Arbitration Act, 1889 (c. 40), s. 14, & 
refused to refer it to any one in particular of the 
official referees. The order was produced to the 
clerk of the senior official referee under Ord. 
XXXVI., r. 46. The clerk, in breach of r. 46 of 
that order, endorsed the order of reference with 
the name of a referee who was not the referee in 
rotation. The case was heard & determined by 
the referee whose name had been indorsed on the 
order. The pltf. in the course of the hearing 
became aware of the irregularity, but allowed the 
case to proceed : — Held : the irregularity did not 
render the trial a nullity, but was one which could 
be waived by the parties ; & in the circumstances 
it had been waived by the pltf. — Shrager v, 
Basil Dighton, Ltd., [1924] 1 K. B. 274 ; 93 
L. J. K. B. 348 ; 130 L. T. 642 ; 68 Sol. Jo. 166 ; 
39 T. L. R. 706, C. A. 

5068. Entry of plaint & issue of summons 

— Before obtaining leave under County Courts Act, 



972 Practice. 


Sect. 1. — Proceedings not rendered void by irregu- 
lard y. Sect. 2.] 

1888 (c, 48), s. 74,}— On Jan. 30, 1924, a tenant 
of a dwelling-house within the Rent Restrictions 
Acts lodged two plaints in the West London 
(\)iinty Court, the one under sect. 12 (3) of the 
Act of 1920, for apportionment of rent, & the other 
under sect. 14 (1) of the same Act for certain 
sums paid by him in respect of rent which, as he 
alleged, was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but not 
aftei*wa.rds. The claim for apportionment could 
regularly be brought in the West Ix)ndon court, 
but the claim for repayment could not be brought 
in that court without the leave of the judge or 
rejpstrai* on an application supported by an 
aftidavit. No aiVidavit was sworn until Feb. 6, 
1924. Notwdthstanding this the plaint was 
entered, a plaint note under the seal of the court 
w'fis given to the pltf., A a summons w^as issued, 
all bearing the dat^ Jan. 30, 1924. By Ord. VII., 
r. 2, of the County Court Rules, a summons to 
appear to a plaint shall bo dated of the day on 
which the plaint was entered, & the date thereof 
shall be the commencement of the action : — Held : 
the irregular entry of the plaint & issue of the 
summons before the necessary leave had been 
obtained did not deprive the county court of 
jurisdiction to liear the action, but that the 
iiTegularity could be waived by the deft. ; as the 
deft, had apj^eared to the summons & raised a 
d(tence in no way challenging the jurisdiction of 
the court, he had w^aived the irregularity ; the 
action must therefore be taken to have com- 
menced on Jan. 30, & the pltf. was entitled to 
recover. — P ringle v. IIales, [1926] 1 K. B. 573 ; 
94 L. J. K. B. 468 ; 132 L. T. 785, C. A. 

5064. Defendant appearing in person — 

Subsequently employing a solicitor — Failure to 
give notice.] — ^A deft., who had appeared in an 
action in person, subsequently employed a solicitor 
to conduct his defence, but failed to give notice 
thereof at the central office, & consequently no 
.solicitor appeared on the record as acting for the 
deft. The pltf.’s solicitors were, however, aware 
that the deft.’s solicitor was acting for the deft., 
A had dealt with him as the deft.’s solicitor in 
the action. The action being subsequently dis- 
missed wdth costs for want of prosecution : — 
Held : though the failure to get the deft.’s 
solicitor’s name placed on the record was an 
irregulaiity, it ought not, under the circum- 
stances, to be treated as fatal to the deft.’s right 
to recover his solicitor’s charges. — Mason v. 
Origg, [1909] 2 K. B. 341 ; 78 L. J. K. B. 819 ; 
101 L. T. 217, C. A. 

5065. Judgment irrepilarly obtained.] — Where 
a pltf. lias obtained judgment irregularly, the 
deft, is entitled ex debito jiisiitice to have such 
judgment set aside ; & the court has only power 
to impose terms upon him as a condition of giving 
him liis costs. — A niaby v. Pr.®toriu8 (1888), 
20 Q. B. D. 704 ; 57 L. J. Q. B. 287 ; 68 L. T. 
071 ; 30 W. R. 487 ; 4 T. L. R. 439, C. A. 

5066. Plaintiffs improperly joined.] — Respon- 
dents contended that appellants’ application 
was virtually to strike out all except one of 
the causes of action, that tc» do so would be 
inconsistent with Ord. XVIII., r. 1, which is to 
prevent miscaiTiage of justice in consequence of 
nnsjoinder or non- joinder, & that in any case this 
was a mere irregularity, & the application was not 
m^e within reasonable time within Ord. LXX., 


I cannot accede to the argument urged for the 
respondents, that even if the joinder of the pltfs. 
in one action was not warrant^ by the rule relied 
on, this was a mere irregularity of which the pltfs., 
by vii*tue of Ord. LXX., cordd not now take 
advantage. If unwarranted by any enactment 
or rule, it is, in my opinion, much more than an 
irregularity (Lord Hbrschell, C.). — Smurth- 
WAiTE V. Hannay, [1894] A. C. 494 ; 63 L. J. Q. B. 
737 ; 71 L. T. 157 ; 43 W. R. 113 ; 10 T. L. R. 
649 ; 7 Asp. M. L. O. 486 ; 6 R. 299, H. L. 

5067. Service of writ on foreigner out of juris- 
diction — Erroneous affidavit that defendant a 
British subject.] — The pltfs. sued the deft., who 
was a foreigner residing in Prance, for goods sold 
& delivered to him in England, & obtained a 
judge’s order for the service upon him of the wrrit 
out of the jurisdiction, the order being obtained 
upon an affidavit which stated erroneously that 
the deft, was a British subject. The writ was 
served upon the deft, in i^ance, & judgment 
signed against him in default of appearance : — 
Held : the service of the writ instead of a notice 
was a nullity, & not a mere irregularity, & the 
order for service of the writ & all subsequent pro- 
ceedings must be set aside, — Bewitson v. Pabre 
(1888), 21 Q. B. D. 6 ; 57 L. J. Q. B. 449 ; 58 
L. T. 856 ; 36 W. R. 717 ; aiib nom. Hevtetson 
V. Pabre, 4 T. L. R. 510, D. C. 

5068. Service of copy instead of original writ 
of habeas corpus.] — It is clear from them [Crown 
Office Rules as to habeas corpus] that the duty of 
the person served to return the writ cannot be 
performed unless the writ itself has been handed 
to him. That was not done in the present cAse, 
& now an application to attach these people for 
contempt is made to us based upon an affidavit 
containing an untrue (I do not say intentionally 
untrue) statement to the effect that the man R. 
had been served with the writ, & his wife also. 
They were in fact never served with the writ, but 
only with copies. Then it is said that, as Mr. & 
Mrs. Rowe appeared & took a course then which 
looked as if {he proper preliminaries had been 
taken, they are estopped from denying the proper 
service of the writ, & we are referred to Ord. LXX., 
r. 1, of tlie R. S. C., which is made applicable by 
Crown Office, r. 303, to proceedings on the Crovm 
side of the Queen’s Bench Division. It is said 
that what was done here was a mere irregularity 
within the meaning of Ord. LXX. ; that, having 
regard to the conduct of the parties, we ought to 
say that they have waived a proper service of the 
writ. I think we ought not to throw any doubt 
upon the necessity of strict compliance with these 
rules (Charles, J.). — R. v. Rowe (1894), 71 L. T. 
578 ; 11 T. L. R. 29 ; 16 R. 119, D. C. 

5069. Service on wrong person — Where service 
on right person possible.] — Where a writ has been 
served on a wrong person, & service is possible on 
the right person, leave will not be given under 
Ord. LXXT., r. 1, to amend the irregularity, but 
the faulty service will be discharged with costs 
upon the application of the person intended to be 
served. — N elson v. Pastorino & Co. (1883), 49 
L. T. 664. 

5070. Service of writ without producing original.] 

— Where a person serving a writ did not, though 
requested so to do, show the original writ to 
the deft., & the pltfs. signed judgment thereon : 
— Held : all the proceedings taken imder the writ 
should be set aside, whether such proceedings were 
to be considered as irregular, or absolutely void. — 
Phillipson & Son v. Emanuel (1887), 66 L. T. 868. 

5071. Failure to comply with R. S. C., Ord* 
IX., r. 16.] — ^A writ of summons having been 
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served, the date of service was not indorsed thereon 
within three days as required by Ord. IX., r. 16. 
The pltf. subsequently signed judgment in default 
of appearance, & a- verdict for damages was given 
by a jury in the sheriff's court : — Held : non- 
compliance with Ord. IX., r. 16, was not an 
irregularity which could be waived, &: the pltf., 
not having complied with the rule, was not 
entitled to proceed by default, & that the judgment 
& verdict must, therefore, be set aside. — Hamt- 
Adams V. Haix, [1911] 2 K. B. 942 ; 80 L. J. K. B. 
1341 ; 106 L. T. 326 ; 66 Sol. Jo. 647 ; 27 T. L. R. 
631, C. A. 

Bankruptcy notice.] — See Bankruptcy, Vol. 
IV„ pp. 99, 100, Nos. 893-900. 


Sect. 2.— APPUCATION TO SET ASIDE FOR 
IRREGULARITY. 

R. S. C.J Ord. LXX., r. 2. No application to set aside any 
proceedings for irregularity shall be allowed unless made within 
reasonable time, nor if the party applying has taken any fresh 
step after knowledge of the Irregularity. 

5072. Claim for recovery of land Joined with 

other claims — Without leave.] — The pltf., without 
obtaining the leave of the court, joined a claim for 
recovery of land with other claims. By his state- 
ment of claim he altered his claim for relief by 
omitting the claim for recovery of land. The 
deft, by his defence raised the oojection that the 
writ of summons was issued without leave of the 
court: — Senible : (1) that an objection that a 

writ of summons joining a claim to recover land 
with other claims has been issued without leave 
of the court, is properly pleaded in the defence ; 
(2) the pltf. cannot cure the irregularity in his 
writ by omitting the claim for recovery of land 
from his statement of claim ; (3) that to cure 

the irregularity the writ of summons must be 
amended ; & (4) that such amendment cannot be 
made without the consent of the deft. — Wilmott 
V. Freehold House Property Co. (1884), 61 
L. T. 562, C. A. 

5073. .] — The pltf. claimed a declara- 

tion that an alleged mortgage of land to the deft, 
created no charge on the land comprised in it, & 
he claimed possession of the land. The pltf. 
claimed alternatively an account of what was 
due on the mortgage, & redemption. The pltf. 
was a judgment creditor of the mortgagor ; he 
had obtained an order appointing him receiver 
of the rents of the land, & the order had been 
registered. On a summons by the deft, to stay 
all proceedings in the action, on the ground that 
no leave of the court had been obtained to join 
another cause of action with the action for the 
recovery of the land ; — Held : though the deft, 
had entered an appearance to the writ, it was not 
too late for him to take the objection. 

It seems to me that the decision in Mulckeni v. 
Doerks, No. 5080, posf, is inconsistent with what 
was done in Wilmott v. Freehold Hotese Property 
Co,, No. 6072, ante, & Smurthwaiie v. Hannay, 
No. 6066, ante. I cannot, therefore, say that the 
deft, is too late in taJdng the objection (North, J.). 
— Hunt v. Worsfold, [1896] 2 Oh. 224, 227 ; 66 
L. J. Ch. 648 ; 74 L. T. 466 ; 44 W. K. 461 ; 40 
Sol. Jo. 468. 

5074. Plaintiff signing Judgment for sum in 
excess of amount due.]— Wliere a pltf. si^ns judg- 
ment in d^ault of appearance for a sum m excess 
of that which is due to him, the deft, is entitled to 
have that judgment set aside, subject to the right 
of the pltf., in a proper case, to apply to have the 


amount of the judgment reduced. Delay on the 
part of the debtor ^1 not necessarily depriye him 
of his right to have the judgment set aside. — 
Mum V, Jenks, [1913] 2 K. B. 412 ; 82 L. J. K. B. 
703 ; 108 L. T. 747 ; 57 Sol. .To. 476, 0. A. 

5075. Objection taken at trial.] — An action 
was commenced against a tiustee & the executors 
of his deceased co-trustee for the administration 
of the estate of a testatrix. The pltfs. subse- 
quently amended their statement of claim without 
the leave of the court, & asked that one of the 
executors of the deceased trust/ee might be ordered 
to give up possession of a certain inn belonging to 
the trust estate. It was pleaded by the defence 
& urged at the trial that this pleading was 
irregular, as joining two causes of action without 
leave : — Held : the deft, should have applied at 
once to have the pleadings set right, & the objec- 
tion was not untenable . — Re Derbon, Derbon v, 
CoLLis (1888), 58 L. T. 519 ; 36 W. R. 667. 

5076. Objection made after one year.] — 
Reynolds v. Coleman, No. 6046, ante. 

5077. Objection made after Judgment.] — The 
pltfs. are a company incorporated under the 
Companies Acts. They have obtained judgment 
against the defts. for £63 Is. 2d, & costs in the 
county court of Surrey, holden at Southwark. On 
.July 19, 1917, the defts. applied to the county 
court judge to have the judgment set aside on 
the ground that in the proceedings in the county 
court the pltfs. did not appear by a solicitor but 
were represented by an ordinary agent. The 
county court judge dismissed this application & 
the Divisional Court has affiimed his decision. 
The defts. appealed. 

The application by the defts. was not made 
within a reasonable time after knowledge of the 
alleged irregularity, &, moreover, they hod 
certainly taken a fresh step after such knowledge. 
Even if their application were otherwise well 
founded, it should have been refused on these 
grounds. The same rule obtains in the superior 
courts that a person complaining of an irre^- 
larity must come promptly & raise the point 
(SWINFEN EADY, I-i.J.). — KiNNELL (CHARLES P.) 
& Co. V. Harding, Wage & Co., [1918] 1 K. B. 
405 ; 87 L. J . K. B. 342 ; 118 L. T. 429 ; 34 T. L, R. 
217 ; 62 Sol. Jo. 267, C. A. 

5078. Irregular order for service out of Juris- 
diction — ^Defendant not entering an appearance — 
Objection raised after case argued.] — An order was 
made for substituted service in England, of a 
writ & notice of motion for injunction, on a person 
resident abroad. He did not enter an appearance, 
but appeared by counsel on the motion for the 
injimction, filed affidavits & argued the case on 
the merits : — Held : the proper course for the deft, 
to have taken was to have applied at once to the 
judge to whose court the cause was attached to 
discharge the order for service, & not having done 
so, out filed affidavits, appeared by counsel, & 
argued the case on the merits, he could not now 
complain of the order for service. — Boyle v, 
Sacker (1888), 39 Ch. D. 249 ; 68 L. J. Oh. 141, 
C. A. 

5079. Order for substituted service — ^Plaintiff 
by conduct waiving irregularity.] — ^Fry v. Moore, 
No. 6047, ante. 

5080. Objection taken after appearance.] — 

Appearance to a writ is a “ fresh step " taken 
within the meaning of Ord. LXX., r. 2, & a writ 
which is irregular to the knowledge of the deft, 
cannot be set aside on his application after 
appearance. — Mulckern v. Doerks (1884), 53 
L. J. Q. B. 626 ; 8iib nom, Mulkbrn v, Doerks, 
61 L. T. 429 ; 28 Sol. Jo. 688, D. C. 
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Sect. 2. — Application to set aside for irregularity. 

Sects. 8 dt 4. Paris XCII. & XCIIl. Sect. 1.] 

6081. .] — Objection after appearance is 

too late.— -T ozieii r. Hawkins (1886), 16 Q. B. D. 
mo ; affd., 16 Q. B. D. 680. 

5082. Appearance under protest.] — This 

was an application to set aside the service of a 
writ under the following circumstances. The plif., 
M., is the well-known theatrical manager, & the 
de^s. are members of the committee of the 
(^omddie Fran^aise. It appeared that perform- 
ances of the Com^die Frangaise had been arranged 
for in Ix)ndon during last season, subject to the 
consent of tlie French Minister of Fine Arts, whose 
consent was necessary according to the constitu- 
tion of the Com^die Frangaise. The Minister 
refused his consent, in consequence the per- 
formances did not take place. The negotiations 
were carried on in Paris, while the pltf. was in 
Paris he was informed of the fact that the Minister 
withheld his consent & treated the defts.’ refusal 
to act as a breach of contract. On May 23 this 
year the pltf. issued a writ here for £6,000 damages, 
&: then obtained leave to serve it out of the juris- 
diction. The defts. appeared to the writ, but at 
the same time wrote to the pltf.’s solicitor pro- 
testing against tlie jurisdiction. They afterwards 
delivered a defence to save judgment, protesting 
against being obliged to do so. The defts. now 
applied to set aside the writ. 

The a Implication to set aside the writ must be 
granted. There was an arrangement between the 
pltf. & the Com^die h^an^aise for performances 
hero. There could be no contract without the 
judicial sanction ; & that was not given. The 

writ discloses nothing as to the nature of the 
action, & the defts. appeared imder protest. The 
defts. are treated as personally liable in the state- 
ment of claim. The defts. from the first denied 
the jurisdiction, only put in a defence imder 
threats that judgment would be signed against 
them unless they did so. We do not deal with 
the question which w^as argued that the defts. 
are a branch of the French Government. We 
do not deal with the case on that footing. The 
contract w^as made abroad ; it has not been shown 
til at the alleged breach was within the juris- 
diction though it was to be performed within the 
jurisdiction. As soon as C. [a deft.] knew that the 
consent was refused he told the pltf. ; the pltf. 
then said C. selected to treat the contract as 
broken. The defts. appeal^ ; what else ought they 
i o have done ? They could not enter a conditional 
appearance as there is no power under the rule to 
enter a conditional appearance. All they can do 
is to appear under protest. They are ignorant 
how the case will be put against them. There has 
been no waiver of the objection, & they have not 
attorned to the jurisdiction. The writ must be 
set aside ; no costs (Mathew, J,). — Mayer v. 
('lARETiE (1890), 7 T. L. K. 40, D. C. 

5083. — .] — ^A foreigner resident out 

of the jurisdiction, who had been served out of the 
jurisdiction with a notice of a writ of summons 
appeared under protest ; in the margin of the 
appearance was a memorandum that it was 
entered under protest in order to preserve the 
deft.’ 8 right to object to the juris^ction : — Held : 
tliat the deft, could properly enter an appearance 
under protest without losing his right to object to 
the jurisdiction. 

The only point on which I have felt any doubt 
during the argument is, whether by entering an 
appearance under protest the deft, is precluded 
from disputing the propriety of serving the notice 


in lieu of writ upon him ; but I think the point is 
covered by the decision in Mayer v. Claretie, No. 
6082, ante (Charles, J.). — Firth & Sons v. De 
Las Kivas, [1893] 1 Q. B. 708 ; 62 L. J. Q. B, 403 ; 
41 W. R. 493 ; 37 Sol. Jo. 466. 

5084. Defendant answering Interrogatories In 
county court 6c High Court — Objection raised In 
both courts.] — Rule 23 of Ord. IJ. of the County 
Court Rules, 1889, which relates to service out of 
the jurisdiction, though more extensive than any 
existing rule applicable to the High Court, is 
within the powers of making rules conferred by 
sect. 104 of the County Courts Act, 1888. 

Service having been effected in Scotland under 
Ord. LI., r. 23, of the County Court Rules, 1889, 
on a deft, in an administration action, the action 
was transferred to th» High Court on the ground 
that the value of the estate exceeded the limit of 
the jurisdiction of the county court. The deft, 
answered interrogatories in the county court but 
objected to the order for service both in the county 
court & the High Court ; — Held : there had been 
no waiver by the deft, of the right to object to the 
service. — Wood v. Middleton, [1897] 1 Ch. 161 ; 
66 L. J. Ch. 149 ; 76 L. T. 480 ; 45 W. R. 184 ; 41 
Sol. Jo. 167. 

5085. What amounts to waiver.] — The pltfs. 
applied for leave to issue a writ against the deft, 
for service out of the jurisdiction. 

It seems to me that, in order to establish a 
waiver, you must show that the party alleged to 
have waived his objection has taken some step 
which is only necessary or only useful if the 
objection has been actually waived, or if the 
objection has never been entertained at all. If, 
for instance, after leave to issue a writ an ordinary 
appearance is entered, that is a matter which 
indicates that the deft, either never has enter- 
tained the notion, or, if he did entertain it, he 
abandoned it. Such a step would be imnecessary 
& useless if the intention of insisting on his 
objection still held good. 

With regard to the conditional appearance 
with regard to obtaining time to put in a statement 
of defence, whatever that might amount to under 
ordinary circumstances, & where no notice of 
motion has been given, I think there is this ; 
looking at what had been done, even assuming 
that those steps were not strictly necessary, yet 
looking at the position in which mattei*s were, 
that a conditional appearance had been entered, 
that an application to strike out that conditional 
appearance had been resisted, & that on Dec. 6 
this summons was taken out to discharge the order 
for issuing the writ, it seems to me it would be 
quite an unfair inference to draw from what had 
been done that the deft, had abandoned his 
intention to object to the jurisdiction by applying 
to set aside this writ. On those grounds it seems 
to me that that objection cannot be supported 
(Cave, J.). — Rein v. Stein (1892), 60 L. T. 469, 
470, 471. 

Step In proceedings — Under Arbitration Act, 
1889 (c. 49), 8. 4.] — See Arbitration, Vol. I., pp. 
376, 370, Nos. 396-408. 

6086, Step In proceedings — ^After knowledge of 
irregularity, J — The Assunta, No. 5060, ante. 


Sect. 3.— OBJECTIONS TO BE STATED IN 
SUMMONS OR NOTICE OF MOTION. 

H. S. 0., Ord. LXX., r. 8. Where an application ii made to 
set aside proceedings for irregularity, the several objections 
intended to be inBlsted upon shall be stated in the summons or 
notice of motion. 
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5087. Failure to state objections.] — I shall set 
aside service of the writ, but without costs, partly 
because I think the defts. have contributed to the 
mistake by the heading they use for their note- 
paper, & by having their name on the office of 
their agent ; but chiefly because they have not 
complied with Ord. liXX., r. 3, & I am not dis- 
posed to say lhat j^arties should have costs who 
have not complied with the Rules (North, J.).~ 
Bailhie r. Goodwin & Co. (1886), 33 Ch. D. 604, 
608 ; 66 I.. J. Ch. 849 ; 55 L. T. 66 ; 31 W. R. 787. 

50SS, .] — In a foreclosure action brought 

by the public officer & estate trustees of an 
insurance society a final order for foreclo8ui*e 
absolute was made on Dec. 3, 1907. Two of the 
trustees died after that date. New trustees had 
been appointed in their places & the mortgaged 
estates vested in them. W., one of the defts., 
being desirous of making an application to open 
the foreclosure, presented a petition of course for 
an order of revivor, & an order was made in 
cliambers that the action should for the future be 
carried on between W. as pltf. & the surviving 
defts. & the new trustees as defts. — Held : on 
motion to discharge this order, that there could 
not be a revivor under the modern practice, & the 
right course would have been for W. to apply to 
the trustees for their consent to the new trustees 
being added as pltfs., &, if they refused, to ai)ply 
under Ord. XVII., r. 4, to have them added as 
defts. The order was discharged. 

It was contended by the applicants that the 
strict order should be made, & that the respondent 
should pay tlio costs, but although the applicants 
aic proceeding in a great measure on a technicality, 
th(Te was one little fact they had overlooked, 
namely, that under Ord. LXX., r. 3, on an applica- 
tion to set aside proceedings for irregularity, the 


Part XCII. — Interpretation of 

*SVe I’art 


Part XCIII.— Stay 

Sect. 1.— IN GENERAL. 

Supreme Court of Judicaturo (Consolidation) Aot, 1926, s. 41. 

No cause or proceeding at any time pending in the High Court 
or the Court of Appeal shall be restrained by prohibition or 
injunction, but every matter of equity on which an Injunction 
against the prosecution of any such cause or proceeding might 
formerly have been obtained, whether unconditionally or on 
any terms or conditions, may be relied on by way of defence 
thereto : 

Provided that — 

(а) Nothing in this Act shall disable either of the said 

courts, if it thinks fit bo to do, from directing a stay 
of proceedings In any cause or matter pending before 
it ; and 

(б) Any person, whether a party or not to any such cause 

or matter, who would formerly have been entitled 
to apply to any court to restrain the prosecution 
thereof, or who may be entitled to enforce, by 
attachment or otherwise, any judgment, decree, 
rule or order, In contravention of which all or any 
part of the proceedings In the cause or matter have 
been taken, may apply to the High Court or the 
Court of Appeal, as the case may be, by motion in a 
summary way, for a stay of proceedings in the cause 
or matter, either generally, or so far as may be 
necessary for the purposes of Justice, and the court 
shall thereupon nUtke such order as shall be Just. 


several objections intended to be insisted upon 
should be stated in the summons, or notice of 
motion. On perusing the notice of motion I do 
not find any such statement. I think the appli- 
cants are well advised in saying t hat they consent 
to the costs of this application being made costs in 
the intended application (Hwinpen Eady, J.). — 
J^ENNiNGTON V, Gayley, 1 1912] 2 Ch. 230, 240 ; 81 
J.. J. Cli. 522 ; 107 L. T. 116 ; 56 Sol. Jo. 550. 

5089. .] — The absence of objections in 

notices of motion is a mere formal irregularity, & 
IS cured by alfidavits filed served the day after 
the notices of motion. — lie Sanders (1919), 147 
L. T. .1o. 212. 

5090. Leave to amend by stating further 
objection.] — Tlie defts. asked for leave to amend 
the summtms so as to raise the further point that 
the service, being upon M., <fc not upon S., the head 
representative of the defts., was not made on the 
right person under Ord. IX., r. 8, & was therefore 
irregular. The judge refused leave to amend the 
summons on the ground that, if the defts. had 
raised this objection distinctly at first, the defect 
might have been cured by serving S,, which was 
no longer possible. He therefore dismissed the 
defts.* application. — Dunlop Pneumatic Tyre 
Co., Ltd. v. Actien-Gesellschapt piIr Motor 

UND MoTORFAHItZEUGBAU VORM. OUDELL & CO., 

[19021 1 K. B. 343, 0. A. 


Sect. 4.— WHERE SUMMONS DISMISSED. 

R. S. C., Ord. LXX., r. 4. When a summons is taken out to 
set aside any process or procoi ding tor irregularity with costs, 
.uid the summons is dismissed generally without any special 
direction as to costs. It is to be understood as dismissed with 
( osts. 


Terms, General Rules, etc. 

,, mile. 


of Proceedings. 

5091. Jurisdiction to stay — Discretion of court.] 

- The granting of a stay of proceedings is dis- 
cretionary, & tlie court can annex any conditions 
to such a grant that it thinks just (Cave, J,). — 
Saunderson V. Consolidated Credit <& Mort- 
gage CoRPN., Ltd. (1890), 6 T. L. R. 404. 

5092. .] — In circumstances under 

which the court before the Judicature Act, 1873, 
would have granted an injimction to restrain 
an action, the court may by sect. 24 (6) 
[sec, now, sect. 41 of 1925 Act], upon a motion, 
order the proceedings to be stayed. — ^White v. 
Harrow, Harrow v. Marylebone District 
Property Co., Ltd. (1901), 86 L. T. 677; 60 
W. R. 166; 18 T. L. R. 129; 46 Sol. Jo. 106; 
on appeal (1902), 60 W. R. 269, C. A. 

5093 . Proceedings pending in another 

court.] — A deft, in an action at law having an 
equitable defence should obtain from the judge of 
the Common Law Division leave to plead that 
defence, Sc cannot obtain from a judge of the 
Chancery Division a direction to stay proceedings 
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Sect I, — In ge n eral. Sect 2 *] 

in the Common Law Division : & this prevails 
whether the action at law was commenced before 
or after the Judicature Acts came into operation. 
An action pending in one division will not be stayed 
by another division or judge unless the defence is 
on grounds unconnected with the cause of action. 

This application is made in an action com- 
menced after the Judicature Acts came into 
operation, & is to stay proceedings in an action 
commenced before that time. By the Judica- 
ture Act, 1873, s. 22, that action is to be continued 
& concluded in the High Court of Justice. We 
have, then, a cause commenced in the Court of 
Queen’s Bench & now pending in the High Court 
of Justice. Then, by the Judicature Act, 1873, 
s. 24 (5) [sec, 7iotc, sect. 41 of 1926 Act], it is pro- 
vided that no cause or proceeding at any time 
pending in the High Comt of Justice shall be 
restrained by injunction, & it is clear that no 
injustice can be done, becaxise by the same sub- 
section power is reserved to the court to stay pro- 
ceedings ; & from both Acts, especiaUy from 

sect. 11 of the Act of 1875, it is clear that every 
such application must be made to the division of 
the High Court in which the proceedings are 
pending (Baggallay, J. A.). — Garbutt v. Fawcus 
(1875), 1 Ch. D. 156, 158 ; 45 L. J. Ch. 133 ; 33 
1.. T. 017 ; 24 W. E. 89, C. A. 

5094. .] — I am of opinion that if we 

were to sustain the order of the Vice-Chancellor 
we should in fact nullify one of the most salutary 
provisions of the Judicature Act, interfere with 
the cardinal principle of that Act, which was that 
there should never be conflicting proceedings 
going on at the same time in two branches of the 
court. The 24th sect, of the Act of 1873, sub- 
sect. (6), puts an end to injunctions to restrain 
proceedings in other branches of the court by pro- 
viding that “ No cause or proceeding at any time 
pending in the High Court of Justice, or before 
the Court of Appeal, shall be restrained by pro- 
hibition or injunction. ’ ’ These words are absolute, 
& are not quiified by anything that follows. The 
order here is an order retraining a proceeding in 
the Common Pleas Division. The order of that 
division directed the sheriff to sell these goods. 
The order of the Vice-Chancellor restrains him from 
selling them & from remaining in possession of 
them. The 24th sect., sub-sect. 6, goes on to 
provide what shall be done to prevent mischief 
arising from the abolition of injunctions of this 
kind. It allows any person, whether a party or 
not to the cause or matter, to apply to the court 
in which the proceedings are going on to restrain 
the prosecution of them. To make it quite certain 
that no harm would be done by the abolition of 
such injunctions, sub-sect. 7 gives to every 
division of the High Court power to give all such 
remedies as any parties may be entitled to in respect 
of every legal or equitable claim properly brought 
before the court. Any cestui que trust who has an 
equitable claim to bring forward must bring it 
forward in the division which is seised of the sub- 
ject-matter, & third parties are not to be 
embarrassed in their proceedings because parties 
choose to create tru^. It was an evu that 
Courts of Equity had to interfere with proceed- 
ings in another court on equitable grounds 
(James, L.J.). — Wright v, Eedgrave (1879), 11 
Ch. D. 24, 32 ; 40 L. T. 206 ; 27 W. R. 662, C. A. 

5095. .] — Now, when we come to the 

24th sect, of the Judicature Act, 1873, we find 
that the 6th sub-section says this : “ No cause or 
proceeding at any time pending in the High Court 


of Justice, or before the Court of Appeal, shall be 
restrained by prohibition or injunction.” What 
does that mean ? The court never did by injunc- 
tion restrain a proceeding ; what it did was to 
restrain a party to a cause from going on. There- 
fore, when the Act says, ” no cause or proceeding 
shall be restrained by injunction,” it means that 
no party shall be restrained from going on with his 
action. This is what the Act means ; otherwise 
it would seem to imply that one branch of the 
High Court had power to restrain another branch. 
Then the sub-section says : ‘‘ Provided always, 
that nothing in this Act contained shall disable 
either of the said courts from directing a stay of 
proceedings in any cause or matter pending before 
it if it shall think lit ; & any person, whether a 
party or not to any such cause or matter, who 
would have been entitled if this Act had not 
passed, to apply to any court to restrain the 
prosecution thereof, . . . shall be at liberty to 
apply to the said courts respectively by motion 
in a summary way, for a stay of proceedings in 
such cause or matter either generally, or so far as 
may be necessary for the purposes of justice.” 
Therefore, to stay proceedings in any cause or 
matter you apply to the High Court of Justice, & 
then we find that under sect. 11 (1) of the Act 
of 1876, any such application must be made ” in 
the division of the said High Court to which such 
cause or matter is for the time being attached ” : 
thus, if the cause or matter is att^hed to the 
Exchequer Division, as it is here, the application 
must be made in that division & no other ( Jessel, 
M.R.). — Re Artistic Colour Printing Co. (1880), 
14 Ch. D. 602, 606 ; 49 L. J. Ch. 526 ; 42 L. T. 
802 ; 28 W. R. 943. 

■See, also, Execution, Vol. XXI., 
p. 444, Nos. 266, 267. 

Foreign or Inferior courts .] — See 

Sect. 4, post 

Court before which proceedings pending.] 

See Sect. 2, post. 

5096. Institution of proceedings.] — It 

must be remembered that you cannot restrain a 
pending motion, but you can restrain a person 
from instituting proceedings (Jessel, M.R.). — 
Besant V. Wood (1879), 12 Ch. D. 606, 630 ; 40 
L. T. 445, 462 ; 23 Sol. Jo. 443. 

6097. .] — This is a motion to restrain 

defts., the H. C. Society, fiDm enforcing calls 
of £80 & £76 respectively made on pltfs. as 
members of the society. There might be some 
difficulty in granting an injunction exactly in 
accordance with the notice of motion because it 
might appear to be restraining persons from apply- 
ing to the courts of law, including the King’s Bench 
Division of the High Court of Justice, for the 
purpose of enforcing their rights &, of course, that 
is not possible since the Judicature Acts (Sar- 
gant, J.). — Galloway v. Hall6 Concerts 
Society, [1916] 2 Ch. 233, 238 ; 84 L. J. Ch. 723 ; 
113 L. T. 811 ; 69 Sol. Jo. 613 ; [1916] H. B. R. 
170. 

5098. Enforcement of allowance by 

wife.] — A wife who has an allowance under a 
separation deed which contains no provision for its 
termination in the event of a divorce, & has 
obtained a divorce, may on applying for an order 
for permanent maintenance be restrained by the 
order from taking any proceedings to enforce the 
allowance under the separation deed in addition 
to such allowance. — Reid v, Reid, [1926] P. 1 ; 
95 L. J. P. 30 ; 134 L. T. 24 ; 42 T. L. R. 30. 

Winding up of company.] — See Com- 
panies, Vol. X., pp. 834, 969, 960, Nos. 6447- 
6462, 6671-6680. 
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6099. Interveation by the Crown.] — On an 

application by the Attorney-General, on behalf 
of Her Majesty, to restrain an action brought in 
the Cliancery Division & to remove it into the 
Exchequer Division, on the ground that the 
matters in question in the action concerned Her 
Majesty’s revenue & privileges : — Held : the 
prerogative of the Crown to intervene in actions 
affecting the rights or revenue of the Sovereign 
has not been affected by the Judicature Acts. — 
A.-G. v. Constable (1879), 4 Ex. D. 172 ; 48 
L. J. Q. B. 456 ; 27 W. R. 661. 

5100, Application by persons not parties — 
Salvage action.] — ^Where owners of a vessel not 
parties to an action applied for a stay of proceed- 
ings by the owners of another vessel against the 
owners of the cargo on the first-mentioned vessel 
for salvage, on the ground that pltfs. had contracted 
with the applicants not to sue the owners of the 
cargo, a stay was refused & the applicants were 
ordered to be made parties. — Tile Leon Blum, 
[191.5] P. 290 ; 31 T. L. R. 582 ; 13 Asp. M. L. C. 
273, C. A. 


Sect. 2.— INHERENT JURISDICTION OF COURT. 

5101. Proceedings In abuse of powers of court — 

Action by bankrupt for maliciously procuring 
bankruptcy.] — A bankrupt whose adjudication in 
bankruptcy has not been set aside cannot maintain 
an action for maliciously procuring the bank- 
ruptcy ; & such an action may be summarily 

dismissed upon summons as frivolous & vexatious. 

A bankrupt cannot maintain an action for 
maintenance on the ground that the deft, incited 
& supported bankruptcy proceedings in which 
he hfiid no common interest, since the cause of 
action (if any) passed to the trustee in bankruptcy ; 
& such an action may be summarily dismissed 
upon summons as frivolous & vexatious : — Held : 
also, by the Earl of Helborne, L.C., that a 
corporation in liquidation, as distinct from the 
individual liquidator, is incapable of committing 
such an act of maintenance. 

The inherent jurisdiction of the court to protect 
itself from abuse is recognised & extended by Ord. 
XXV., r. 4, of the Judicature Rules of 1883. — 
Metropolitan Bank v. Pooley (1885), 10 App. 
Gas. 210 ; 64 L. J. Q. B. 449 ; 63 L. T. 163 ; 49 
J. P. 766 ; 33 W. R. 709, H. L. 

5102. Action against military board of 

Inquiry — For acts done In course of duty.] — 
— ^Actions were brought, charging the defts. with 
conspiring to make, & making, false statements 
respecting the pltf., an officer in the army, to the 
commander-in-chief, whereby the pltf. was placed 
on half -pay. Upon application to stay the actions 
as frivolous & vexatious, & an abuse of the process 
of the court, it was stated in the defts.’ affidavits 
i-hat the actions were for acta done by the defts. 
in the due course of their duty as members of a 
military court of inquiry, & this was not denied 
by the pltf. : — Held : that the actions ought to 
be stayed as an action under such circumstances 
would not lie. — Dawkins v. 8axe Weimar 
(Prince Edward), Dawkins v, Wynyard, 
Dawkins v. Stephenson (1876), 1 Q. B. D. 499 ; 
46 L. J. Q. B. 667 ; 36 L. T. 323 ; 24 W. R. 670. 

6108. Action for revocation of letters of 

administration.] — ^An action was brought to obtain 
revocation of letters of administration granted in 
1798, the pltf. claiming to represent the next-of-kin 
of the intestate, & the defts. being the representa- 
tives of the deceased admiiiiBtrator \-^Hetd : that, 


having regard to the lapse of time, the fact that 
the defts. did not & could not succeed to the 
administration sought to be revoked, & the other 
circumstences of the case, the action was frivolous 
& vexatious, & must be dismissed. 

Tlie Probate Division has, apart from Ord. 
XXV., r. 4, an inherent jurisdiction, in common 
with otlicr courts, to stay proceedings which are 
frivolous vexatious, <fc an abuse of the process 
of tlie court. — WiLLis v. BEAUCHAMP (Earl) 
(1886), 11 P. D. 59 ; 65 L. .1. P. 17 ; 54 L. T. 185 ; 
34 W. R. 357 ; 2 T. I.. R. 270, C. A. 

5104. Action barred by statute — General 

allegation of fraud.] — In a case of concealed fraud 
witliin sect. 26 of the Statute of Limitations 
(3 & 4 Will. 4, c. 27), it is not enough to prove a 
concealed fraud ; the pltf. must show that he or 
some person through whom he claims has been by 
such fraud deprived of the land sought to be 
recovered, & that the fraud could not with reason- 
able diligence have been known or discovered more 
than the statutory period before the action was 
brought. 

In such an action general averments of fraud are 
not sufficient : the statement of claim must con- 
tain precise & full allegations of facts & circum- 
stances leading to the reasonable inference that 
the fraud was the cause of the deprivation, & 
excluding other possible causes. In default of 
such allegations the court may, by virtue of its 
inherent jurisdiction, dismiss the action as an 
abuse of the procedure, where the claim is incap- 
able of proof & without any solid basis. — Lawrance 

V. Norreys (Lord) (1890), 15 App. Gas. 210 ; 59 
L. J. Gh. 681 ; 02 L. T. 706 ; 54 J. P. 708 ; 38 

W. R. 753 ; 6 T. L. R. 285, H. L. 

5105. Action against Member of Parlia- 

ment — For refusing to present petition.] — There 
is no right in a person desirous of petitioning the 
House of Gommons to compel any particular 
member of the House to present such petition, & 
no action will lie against any member of the House 
for refusing to present such a petition. 

These considerations would be sufficient to dis- 
pose of this appeal, but it is desirable that we 
should notice the other point raised by Mr. Chan- 
nel!. It may arise either upon an application 
to the inherent jurisdiction of the court to prevent 
an abuse of its process, or upon an application 
made under the rule as to striking out pleadings 
as frivolous & vexatious, & it has an additional 
force if an application is being made to the court’s 
inherent jurisdiction. On such an application 
we are at liberty to listen to affidavits, & from those 
used in the » present case it appears that two 
petitions, not identical indeed with the present 
petition, but identical as to everything except 
the relief asked, had been rejected by the com- 
mittee of public petitions as not proper to be 
presented to the House ; thereupon this petition 
was sent for presentation, differing from the 
others only in that it asks the House to vote an 
address for the removal of a judge, instead of 
asking for an inquiry. If the other petitions had 
been objectionable, the deft, would naturally 
suppose that a petition setting out the same facts, 
& only differing in the nature of the relief asked, 
was open to the same objection as they were. 
Acting as he did, on the judgment of the com- 
mittee of public petitions, how can the deft.’s 
conduct be said to have been malicious P If he 
made a mistake in applying the committee’s 
decision to a petition somewhat different in form, 
how can that be said to be malicious ? It is clear 
that the action will not lie for the breach of a 
common law right, & the charge of malice is con* 
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cluflively disposed of by the deft/s affidavit, which 
states tl^perately the steps taken by him in the 
matter. It would be to permit an abuse of the 
I)roce8s of the court were we to allow the deft., 
under these circumstances, to be harassed by 
an action which cannot possibly succeed 
(WlLUS, J.). — CHAFFKRS V, OOIJDHMID, [1894 J 1 
Q. B. 186, 189 ; 63 L. J. Q. B, 59 ; 70 L. T. 24 ; 
58 J. P. 212 ; 42 W. K. 239 ; 10 T. L. R. 14 ; 38 
Sol. Jo. 11 ; 10 R. 19, D. C. 

5106. Action against officer of state — 

Libel based on state communications.] — A com- 
munication I'elating to state matters made by the 
officer of state to another in the course of his 
official duty is absolutely privileged &; cannot be 
made the subject of an action for libel. 

The Divisional Court affirmed the order dis- 
missing this action on the ground that they saw 
clearly that the action could not by any possi- 
bility be maintained, <S: therefore, in the exercise 
of the inherent jurisdiction of the court to prevent 
abuse of its process, they dismissed it as vexatious. 
It seems to me that theii* decision was quite right 
(A. L. Smith, L.J.). — Chatterton v. Secretary 
OF State for India in Council, [1895] 2 Q. B. 
189, 195 ; 64 L. J. Q. B. 676 ; 72 L. T, 858 ; 59 
J. P. 596 ; 11 T. L. R. 462 ; 14 R. 504, C. A. 

5107. Action against solicitor in England 

—For conduct of proceedings in India.] — In 1902 
a deed of separation was executed between a 
husband & wife, who were then resident in India, 
the husband being an American. A solicitor 
practising in India was the trustee under the deed. 
The husband having made default in paying the 
allowance due under the deed, the wife brought 
an action in England against the solicitor, alleging 
that he had so negligently conducted proceedings 
against her husband in India that she had been 
unable to recover the moneys due in respect of the 
allowance. The wdfe at the time when the writ 
was issued was temporarily staying at an hotel in 
England, & the solicitor was served with the writ 
when he happened to be in England. The wife 
knew of her alleged cause of action when she was 
resident in India. Upon an application by the 
solicitor to stay or dismiss the action : — Held : 
that the proper place for the action to be brought 
was India, the liabilitv, if any, arising under the 
law of India ; that the action was not brought 
ho7id fide in this country ; & that there was such 
injustice to the solicitor in bringing the action in 
this country that the court would order it to be 
dismissed. 


This is an application by the deft, founded upon 
the inherent jurisdiction of the court to prevent 
an abuse of its process, asking that the present 
action may be dismissed on the ground that the 
same is frivolous & vexatious, & an abuse of the 
process of the court. It is not alleged that the 
action is frivolous & vexatious in the sense that 
the statement of claim discloses no reasonable cause 
of action ; but it is said that the action is an abuse 


of the process of the court owing to the oppression 
injustice to the deft, which would result from 
allowing it to proceed. ... I think . . . that 
it is my duty to accede to the deft.’s applioation. 
. . . The pr<mer order will be to dismiss the action 
& order the deft.’s costs to be paid out of the fund 
which has been paid into court as security for costs, 
& the balance of the fund to be paid to the pltf. 
(Warrington, J.). — Egbert v. Short, [1907] 2 
Oh. 206 ; 76 L. J. Ch. 520 ; 23 T. L. R. 568, 669 ; 
97 L. T. 90 ; 61 Sol. Jo. 499. 


5108. Action for damages based upon 

felonious act — ^Defendant not prosecuted.] — An 

action for damages based upon a felonious act on 
the part of the deft, committed against the pltf. 
is not maintainable so long as the deft, has not 
been prosecuted or a reasonable excuse shown 
for his not having been prosecuted, & the proper 
course for the court to adopt in such a case is to 
stay further proceedings in the action until the deft, 
has been prosecuted. — Smith v, Selwyn, [1914] 8 
K. B. 98 ; 83 L. J. K. B. 1339 ; 111 L. T. 195, 0. A. 

5109. Non-payment of costs.]— Non- 

payment of costs per ee is not a ground for staying 
proceedings ; but where it is shown that a person 
is acting vexatiously in not paying costs which he 
has been ordered to pay, the court has jurisdiction 
to stay proceedings. 

An application for stay of proceedings on the 
ground of non-payment of costs of an application 
in the action ought to be made by summons, & 
not upon the action coming on for trial. 

Wliere an action set down before one judge has 
been transferred for trial only to another judge, 
& there is a summons pending before the first 
judge to stay proceedings on the ground of non- 
payment of costs, & on the action coming on for 
trial an application to stay proceedings on the 
same ground is made to the second judge, he ought 
not to order a stay of proceedings until payment 
of costs, but only a stay of proceedings until the 
summons pending before the first judge has been 
disposed of. 

Undoubtedly in the Court of Chancery, before 
the Judicature Acts & Rules, when a party was in 
contempt for non-payment of costs, there was the 
practice of ordering all proceedings to be stayed 
until such costs should be paid ; & I know of no 
rule which confined that practice to the costs of an 
application going to the root of the action. Where 
a party was in contempt the court on application 
properly made — but not at the hearing — inter- 
fered to stay the proceedings, on the ground that 
it would be unreasonable that a party in contempt 
should harass his opponent by further proceedings 
until he had paid what he had been ordered to pay. 
Then it was argued very strenuously that the old 
practice must be disregarded, &; that the court 
does not treat parties as in contempt for mere non- 
payment of costs. I do not look upon it from the 
narrow view of contempt, if that was the founda- 
tion of the old practice, but in my opinion the 
principle that then existed subsists still ; & if the 
court thinks it unreasonable that proceedings 
should be allowed to go on, then the jurisdiction 
still remains, & ought to be exercised in a proper 
case. Sect. 24 (5) of the Judicature Act, 1873 
[see, now, Sect. 41 of 1926 Act], reserves to all the 
courts generally the old power of restraining 
vexatious or unreasonable proceedings in any 
cause or matter before them, if they think fit. 
Then it was pressed upon us that this general 
power is limited by the Rules of Court to the 
case therein specified (Ord. XXVI., r. 4). But in 
my opinion it does not follow ttot the special 
power ^ven bv the rules limits the inherent 
general jurisdiction in the court to stay proceedings 
in proper cases (Cotton, L.J.). — lie Wickham, 
Marony V, Taylor (1887), 36 Ch, D. 272, 279; 
66 L. J. Ch. 748 ; 57 L. T. 468 ; 35 W. R. 625, O. A. 

.] — See, also, Pleading, pp. 85-92, Nos. 

707-777, ante, 

5110. Plaintiff maintained by third party.] — 

There was a preliminary objection based on the 
fact that His Majesty’s Government are providing 
the appellant with means to prosecute this appeal 
in order to get the question of the validity of the 
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regulations finally settled. It is said that this is 
maintenance ; I doubt it ; but, whether it be 
maintenance or not, I cannot see how a wrong 
committed by persons in the service of the Crown 
could justify this house in depriving the appellant 
of his right of appeal. I know no case in which 
an action has been stayed on the ground that the 
pltf. is being improperly maintained by a third 
party (Lord Parker op Waddington). — Mackey 
V. Monks (James Henry) (Preston), I/td., 
[1918] A. O. 59, 91 ; 87 L. J. P. C. 28 ; 118 T.. T. 
06 ; 82 J. P. 106 ; 34 T. L. R. 34, H. L. 

Maintenance & champerty, see Action, Vol. f., 
pp. 60 et aeq. 


Sect. n.-^STAY UNDER PARTICULAR ORDERS. 

Appeal — Stay of proceedings pending.] — See 

R. S. O., Ord. LVIII., r. 16, p. 812, ante. 

Execution — Costs or money due under Judgment.] 

— See R. S. C., Ord. XLII., r. 17, p. 631, ante. 

Facts arising too late to be pleaded.] — See 

R. S. C., Ord. XLII., r. 27, p. 636, ante. 

5111. Pleadings disclosing no reasonable cause 
of action.] — In an action against the Minister of 
Health as such, for breach of contract, deft, moved , 
to strike out the claim under Ord. XXV., r. 4, on 
the gi'ound that it disclosed no reasonable cause of 
action, & to dismiss the action with costs Held : 
it is not tlie practice of the court to stop actions 
in limine under Ord. XXV., r. 4, unless satisfied 
that the action can under no possibility succeed. — 
Gilleghan V. Minister op Health, [1932] 1 Ch. 
86 ; 101 L. J. Ch. 81 ; 146 L. T. 231 ; 47 T. L. R. 
430. 

.]-^See. also, R. S. C., Ord. XXV., r. 4, 

Pleading, p. 71, ante. 

5112. Frivolous or vexatious action.] — Applica- 
tion by defts. to strike out the statement of claim 
& to stay all further proceedings in the present 
action as frivolous & vexatious. Pltfs. in their 
statement of claim alleged that an offer contained 
in a letter to the directors of deft, company to 
hand over at par certain shares, had been accepted 
by a letter of the agents of deft, company’s 
directors, purporting on behalf of the directors of 
the company to accei^t the offer to transfer the 
shares at par : — Held : the offer of defts. being 
open to two constructions, & pltfs. having construed 
it as being accepted on behalf of the surviving 
directors & the representatives of deceased 
directors, pltfs. as the directors in 1919 could not, 
in the circumstances, adopt by ratification the 
agency of the company’s agent & the action must 
be dismissed & further proceedings stayed. — 
Atherton v. Reynolds Sc Gibson (1922), 163 
L. T. Jo. 414. 

.] — See, also, R. H. C., Ord. XXV., r. 4, 

Pleading, p. 82, ante. 

Interpleader.] — See R. S. C., Ord. LVII., r. 6, 
p. 767, ante. 

Non-payment of costs of discontinued action — 
Stay of subsequent action.] — See R. 8. C., Ord. 
XXVI., r. 4, p. 604, ante. 

Partnership action — In firm name — Stay pending 
disclosure of partners’ names, etc.] — See R. 8. C., 
Ord, XLVIIIa., r. 2, p. 661, ante. 

Preliminary questions of law — Stay pending 
decision ot.]—8ee R. S. C., Ord. XXXIV., r. 2, 
p. 522, ante. 

Writ Issued in solicitor’s name — Use of name 
unauthorised.]— R. 8. C., Ord. VII., r, 1, p. 309, 
ante. 


8e( t. 4.— PARTICULAR CASES. 

Administration proceedings .] — See Executors, 
Vol. XXIV., pp. 774-779, Nos. 8042-8095. 

5118. Admiralty action In personam.] — The 

forei^ owners of a tug, sunk in collision in the 
English Channel with a British vessel, brought an 
Admiralty action in personam against the owners 
of the British vessel, who appeared, counter- 
claimed, & applied that all proceedings in the 
action might be ordered to be stayed until the 
foreign pltfs. gave security for damages under the 
counterclaim : — Held : there was no jurisdiction 
to make the order, either under the special powers 
conferred on the Admiralty Court by sect. 34 of the 
Admiralty Court Act, 1861, or under the general 
powers of the Courts of I^w Sc Equity kept alive. 

Sc conferred on the High Court Sc the Court of 
Appeal, by sub-sects. (5), (7) of sect, 24 of the 
Judicature Act, 1873 . — The James Westoll, 
[1906] P. 47 ; 74 L. J. P. 9 ; 92 L. T. 150 ; 10 
Asp. M. L. C. 29, C. A. 

Appeal — Stay of execution, etc., pending .] — See 
R. S. C., Ord. LVIII., rr. 16, 17, pp. 182, 183, 
ante. 

Costs.] — See Nos. 4668-4070, ante. 

Arbitration — ^Action after consent to submission.] 

— See Arbitration, Vol. II., pp. 361-377, Nos. 
311-411. 

Bankruptcy — Proceedings against trustee .] — See 

Bankruptcy, Vol. V., pp. 996, 996, Nos. 8123- 
8129. 

Attachment, etc., of debtor .] — See Bank- 
ruptcy, Vol. IV., pp. 106-108, Nos. 1561-1567. 

Actions pending at time of bankruptcy.] — 

See Bankruptcy, Vol. V., pp. 1010-1016, No.s. 
8237-8294. 

Proceedings under receiving order .] — See 

Bankruptcy, Vol. IV., pp. 168, 169, Nos. 1572- 
1580. 

Compromise — Repudiation of.] - See Nos. 2596- 
2599, ante. 

Company in liquidation — Proceedings against.] — 

See Companies Act, 1929 (c. 23), ss. 172, 257, 260, 
330, 342. 

Unregistered companies .] — See Com- 
panies, Vol. X., pp. 1096, 1097, Nos. 7686-7688. 

Winding up by the court .] — See 

Companies, Vol. X., pp. 969-973, Nos. 6571-6711. 

Voluntary winding up .] — See Com- 
panies, Vol. X., pp. 1011-1015, Nos. 7012-7044. 

Winding up under supervision of 

court.] — See Companies, Vol. X., pp. 1062, 1063, 
Nos. 7364-7364. 

Concurrent actions.] — See Test Action, infra. 
Costs — Non-payment of.] — See Part LXXXVI., 
Sect. 23, ante. 

6114. Cross-actions.] — ^When an order is made 
under the Supreme Court of Judicature Act, 1873, 
s. 24 (7), to stay one of two cross-actions between 
the same parties arising out of the same matter, 
the action brought gainst the party on whom 
the burden of proof lies ought to be stayed Sc the 
action brought by him ought to be showed to 
proceed, the other party to the litigation being at 
liberty to raise by defence, set-off, & counterclaim, 
all questions intended to be raised by him in the 
action which is stayed. 

In an action, commenced on Nov. 28, 1881, the 
pltfs., Messrs. T., claimed £7,000, the balance of 
the price of a steamship built by them for the defts., 
a railway company, Sc certain other sums as 
extras ; in a cross-action, commenced on Nov. 80, 
1881, the railway company as pltfs. claimed a 
return of all the moneys paid by them to Messrs. T. 
on account of the steamship h £16,000 damages, 
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<fe in the alternative jB60,000 damaj^. Upon the 
facte the burden of proof lay upon the railway com- 
pany. The Queen’s Bench Dhdsion ordered that 
the action brc^ught by the railway company 
should be stayed, with liberty to raise their claim 
by way of counterclaim in the action brought by 
Messrs. T., on the ground that Messrs. T. had been 
the first to commence legal proceedings : — Held : 
as the bui'dcn of proof lay upon the railway com- 
pany, the action brought by the railway company 
should be allowed to proceed, Messrs. T. being at 
liberty to raise all questions by counterclaim, & 
that the action brought by Messrs. T. should be 
stayed. — Thomson v. South Eastern Ry. Go., 
South Eastern Ry. Co. v. Thomson (1882), 9 
Q. B. D. 320 ; 61 L. J. Q. B. 322 ; 46 L. T. 613 ; 
30 W. R. 637, C. A. 

5115. .} — In the former of these cross- 

actions the pltfs., who were shipowners, claimed 
against the shippers & consignees for detention 
at the port of loading &. for freight of cattle 
shipped ; in the latter the pltfs. claimed a far 
larger sum for loss of the said cattle by the ship- 
owners’ negligence. The write were issued the 
same day, but the statement of claim in the 
former action was delivered before the other. A 
master had stayed proceedings in the second 
action, the pltfs. in that action to be at liberty to 
set up their claim by way of counterclaim in the 
other ; but a judge had rescinded the master’s 
order : — Held : although there was jurisdiction to 
make such an order as the master’s in cross-actions, 
yet it should be done only when the points at issue 
are the same ; & that it would be unjust in the 
circumstances of these cases. — Adamson v. Tuff, 
Moore & Roberts; Tuff, Moore & Roberts 
V. Adamson (1881), 44 L. T. 420. 

5116. .] — R., a surgeon in Brecon, had 

attended L. in the neighbourhood of that place 
during 1882, 1883, 1884. R.’s charges not having 
been paid & L. in the meantime having moved into 
Hertfordshire, R. in Nov. 1887, brought an action 
against L. & laid his venue in Brecon. Ten days 
iater 1^. commenced an action against R. for 
negligence, laying liis venue in Middlesex. On the 
application of R., L.’s action was stayed, L. being 
allowed to set up his cx)mplaint by way of counter- 
claim in R.’s action. 

There is no hard & fast rule as to which of two 
cross-actions should be stayed ; it must depend on 
the circumstances of each case, & in this case it 
is clear on the dates & circumstances that the order 
was right (Huddleston, B.). — Rees v. Luxmoore, 
Luxmoore V. Rees (1888), 4 T. L. R. 366. 

5117. A moneylender issued in the 

King’s Bench Division a specially indorsed writ 
claiming £460 on a promissory note signed by the 
deft. 

The borrower admitted the facts, but said that 
various transactions between him & the money- 
lender were harsh & unconscionable, & a week 
after the issue of the writ in the King’s Bench 
Division issued a writ against the moneylender 
in the Chancery Division asking that these trans- 
actions might be reopened &> for an account. 

On a motion by the moneylender that the 
chancery action might be dismiss^ with costs, as 
an abuse of the process of the court, or stayed : — 
Held : the motion failed. Although the money- 
lender’s proceedings in the King’s Bench Division 
came first in point of time, & although the King’s 
Bench Division could decide all other questions 
between the parties on a counterclaim by the 
borrower, yet Chancery Division had the l^ter 


machinery for taking accounts, which, moreover, 
were assigned to it by the Judicature Act, 1873, 
8. 34 (3), &: as a general rule it was preferable to 
allow that action to go on in which the burden of 
proof rested on the pltf. Both actions must 
continue, imlcss the King’s Bench transferred or 
stayed the King’s Bench action, or until the Court 
of Appeal, which controlled both divisions, had 
pronounced judgment. — Rechnitzer v. Samuel 
(1906), 95 L. T. 76. 

511 g, .}~The deft., wdio had a number of 

transactions with the pltf., a registered money- 
lender, offered the pltf. just before the last sum 
he had borrowed hcwi become due, the balance of 
the principal & a sum for interest which the money- 
lender declined. The borrower thereupon issued 
a writ in the Chancery Division claiming an account 
of all transactions between him & the money- 
lender, &> a declaration that some of them were 
harsh & unconscionable, & for relief undpr the 
Moneylenders Act. The moneylender shortly 
thereafter issued a writ in the King’s Bench Division 
for the fiill amount said to be o\ving by the bor- 
rower. The borrower thereupon took out a 
summons asking for a stay of the proceedings in 
the King’s Bench Division on the ground that they 
were an abuse of the process of the court in view 
of the proceedings pending in the Chancery 
Division : — Held : in the circumstances of the 
case, the proceedings in the King’s Bench Division 
should be stayed. — Tumin v. IjEvi (1911), 28 
T. L. R. 126, C. A. 

5119. .] — S., an employee of a company, 

was the registered holder of 200 shares in the 
company. By an agreement between him & the 
company it was provided that if he left the 
employment of the company he should transfer 
the shares as the company should direct, & that 
if there was not a quotation of the shares on the 
Manchester Stock Exchange the price should 
be par. S. left the employment of the company, 
& was required to transfer the shares at par. He 
refused, alleging that the agreement was void 
for want of consideration, & that in any event 
there was a quotation of the shares at a price con- 
siderably exceeding par. The company caused 
a transfer to be executed to their nominee 
registered. While negotiations were proceeding 
& S. threatened an action, the company’s then 
solicitor at Manchester requested delay owing 
to the death of one of their partners. Meanwhile 
the company consulted solicitors in London, who, 
in ignorance of what had occurred at Manchester, 
on June 0 issued a writ in the High Court to 
establish the company’s contentions. On June 8, 
S. issued a writ in the Palatine C)ourt to restrain 
the company from transferring the shares & for 
rectification of their register. The company 
moved to stay S.’s action, & S. made a counter- 
motion to stay the company’s action. It was 
stated that the costs of a trial in London would be 
about £70 more than those of a trial at Manchester : 
— Held : under the circumstances the action should 
be treated as if the writs had been issued con- 
temporaneously ; it was not a question as to whom 
the burden of proof was on, as in Thomson v. Sovih 
Eastern Ry, Co, 9 No. 6114, anic^ & Rechnitzer v. 
Savmel^ No. 6117, ante, but of the balance of 


convenience ; as the company’s domicil was in 
Manchester the expense of a trial in London 
would be so much greater, & the questions at issue 
could be decided equally well in either action, the 
High Court action ought to be stay^. — 
Thrutchley & Co., Ltd. v. Shabman, Sharman 
V. Thrutchley & Co., Ltd. (1917), 143 L. T. Jo. 
236. 
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5120. Discovery — Stay pending appeal.] — 

Where, in an action for recovery of land & dis- 
covery, the defence has been set up of possession & 
purchase for value without notice, the deft, is not 
protected from production of documents by the 
latter defence. 

The defts. having applied for a stay of the order 
for production of documents pending their appeal 
to the House of Lords, their application was 
granted, on their undertaking to present their 
appeal within a week, & to duly prosecute it, & 
that the deeds should be deposited in court upon 
oath, on the ground that if the defts. produced 
their deeds their appeal would be useless. 

Order of Ciiitty, J., varied. — Emmeiison v, 
Ind, Coope & Co. (1886), 65 Iv. J. Oh. 903 ; auh 
nom. Emmerson v. Ind, Coope & Co., Emmerson 

V. Russell, 65 L. T. 422 ; 34 W. R. 778, C. A. ; 
affd, 8vh riom. Ind, Cooie Co. r. Emmerson 
(1887), 12 App. Cas. 300, H. L. 

5121. Agent as plaintiff - Principal 

abroad.] — Where the agent of a principal resident 
abroad brings an action in his own name, & on a 
contract made with him as agent, the deft, is 
entitled to discovery to the same extent as if tlie 
principal were a party to the action, A to have tlie 
action stayed till such discovery is made. — 
WiiJJS & Co. V. Raddeley, [1892] 2 Q. B. 324 ; 
61 L. J. Q. B. 769 ; 67 L. T. 206 ; 40 AV. R. 577 ; 
36 8ol. Jo. 692, C. A. 

5122. Nominal plaintiff.] — Cargo owners 

sued shipowners for alleged breach of a warranty 
of seaworthiness contained in a bill of lading, by 
which the cargo was lost. The pltfs. were insured 
to the extent of three-fouiths of the loss, ^ after 
the commencement of the action, the underwriters 
paid to the pltfs. the amoimt so insured, & the 
action w'as thenceforward conducted by their 
solictors. The underwriters had, during the loading 
of the ship, procured an inspection of her con- 
dition by a surveyor, who had made a report to 
them thereon, which was in the possession of their 
solicitors. The defts. claimed discovery of this 
document. Si applied for a stay of the action until 
it should be produced : — Held : that they were not 
entitled to such discovery. 

Willis & Co, V. Baddeley, No. 5121, an/c, dis- 
tinguished. — Nelson (James) & 8ons, Ltd. v. 
Nelson Linpj (Liverpool), Ltd., [1906] 2 K. B. 
217; 75 L. J. K. B. 896; 95 L. T. 180; 54 

W. R. 546 ; 22 T. L. R. 630 ; 10 Asp. M. L. C. 
265 ; 11 Com. Cas. 228, C. A. 

Execution — County court.] — See County Courts 
Act, 1888 (c. 43), s. 157 ; County Courts, Vol. 
XIII., pp. 515, 616, Nos. 651-653. 

igh ComUy-Sce Part XLVII., Sect. 16, 
ante ; Part LXXVII., Sect. 1, sub-sect. 2, W. & X., 
ante. 

Foreign proceedings.] — See Conflict of Laws, 
Vol. XI., pp. 477-486, Nos. 1310-1384. 

Inferior courts — Stay of proceedings by or in.] — 
See Arbitration, Vol. II., pp. 377-380, Nos. 412- 
427 ; Bankruptcy, Vol. V., p. 996, Nos. 8123, 
8124 ; County Courts, Vol. XIII., pp. 472, 616, 
Nos. 210, 663 ; Courts, Vol. XVI., p. 196, Nos. 
1009-1014; Executors, Vol. XXIV., pp. 779, 
780, Nos. 8091, 8098 ; Injunction, Vol. XXVIll., 
pp. 366-371, Nos. 26, 27, 32, 34, 62, 64, 66. 

5128. Judgment — Stay of proceedings under — 
Inquiries & accounts — Amount due exceeding 
value of property.] — ^There has been here a fore- 
closure decree, an ordinary summons to proceed 
with the accounts was issued, & the chief clerk 
made a note that the pltfs. were to bring in their 
accoums by Nov. 1, 188^. The accounts wore not 
proceeded with because an appeal from the decree 


was pending, which made it natmvol that those 
accounts should not be prosecuted. The appeal 
having been decided in favour of the mortgagees, 
they say now, “ We do not want to go on to a 
foreclosure ; we are satisfied that the amoimt duo 
to us so far exceeds the value of the property 
that it would only be throwing good money after 
bad, & we do not intend to go on.^’ The defts. 
contend that they must go on. I think that 
contention has been put a little too high. 1 
cannot conceive that there is a want of power or 
jurisdiction in the court to stay proceedings ujion 
a proper application & on proper materials. I 
therefore accede to this, that whatever order we 
make now should be without prejudice to any 
application to stay those proceedings. It would 
be to my mind perfectly shocki^, if, in a case 
in which it was clear that on taking the accounts 
£10,000 at least would be found due to the mort- 
gagees, & the property was only worth £6,000, the 
mortgagor could force the mortgagees to go on to 
take the accounts, which would be only adding to 
bad debt. There must be power in the court to 
deal with such a case as tliat. I do not say that 
any such case exists here. 

We discharge the order of the court below, & 
the defts. requiring these accounts to be bi*ought 
in, order the pltfs. to bring them in within a Mmo 
to be named, the order to be without prejudice to 
any application that may be made to stay pro- 
ceedings or discontinue the action so far as relates 
to the accounts, the costs of the application in 
the court below to be costs in the action, & the 
respondents being ordered to pay the costs of this 
appeal (Lindley, L.J.). — Taylor v. Mostyn 
(1883), 25 Ch. I). 48, 54; 53 I.. J. Ch. 89 ; 49 
L. T. 483 ; 32 AV. R. 256, E. A. 

5124. ^ .] — Order made 

staying until further order, with liberty to apply, 
the prosecution of accounls & inquiries directed 
by a judgment in the nature of a foreclosure judg- 
ment (unless the defts. would give security for 
the costs of the proceedings), on the ground that 
it was shown to be highly probable that the 
amount due to the pltfs. would greatly exceed the 
value of the property, & that the costs of further 
proceedings would be thrown away. — Exchange & 
Hop Warehouses, Ltd. v, Assocn. op Land 
Financiers (1886), 34 Ch. D. 195 ; 56 L. J. Ch. 4 ; 
35 W. R. 120. 

5125. Order for execution of mort- 

gage — Security paid Into court.] — In this case a 
question arose as to the power of the court to stay 
proceedings under an existing order, & to sub- 
stitute for it in effect a different order. Upon an 
originating siunmons relating to the administra- 
tion of the trusts of a will an order was made by 
Kay, j., in Bee. 1889, that W. & G., two of the 
defts., should enter into a covenant with A,, 
another of the defts. to pay monthly into court a 
certain share of the profits of a business, to which 
a married woman was entitled, imtil Dec. 31, 
after the death of the testator’s widow (also a 
deft.), who was tenant for life under his will, & 
also tliat W. Si G. should execute forthwith to A. 
a proper mortgage of certain freehold property 
belonging to them for securing the due payment 
of the montlily payment. Before the mortgage 
was completed the widow died, & the defts. W. 
& G. applied to Kay, J., to stay further proceed- 
ings under the order, on their paying into court a 
sufficient sum of money as security instead of 
executing the mortgage. Some of the other 
parties to the action would not consent to this, 
& Kay, j., held that without their consent he 
had no jurisdiction to stay proceedings. On the 
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appeal reliance was placed on Ec Si. Nazairc Co., 
No. 3759, aiiie, as showing that the court had no 
jurisdiction to rehear an order which has been 
passed & entered. 

The court (Cotton, Pry, & Lopes, L.JJ.) held 
that, without altering the original order, they 
could stay proceedings under it, on being satisfied 
tliat a sufficient sum for the security would be paid 
into court by the defts. W. & G. — Ee Stevens, 
Venn v. Stevens (1890), 34 Sol. Jo. 603. 

5126. Writ of elegit Sc Inquisition.] — 

The pltf. brought an action against the defts., 
who were a rural sanitary authority, to restrain 
them from fouling a stream, & in 1886 recovered 
judgment against them with costs. The costs 
were not taxed imtil 1890. In 1891, the costs 
not having been paid, the pltf. sued out a writ of 
elegit under whicli an inquisition was taken & 
the sherifi delivered in execution to the i^ltf. certain 
lands which had been acquii'ed by the defts. for 
the purpose of sewage works for the parish of N., 
a contributory place within their district, by means 
of money borrowed on the secuiity of the separate 
rates of that parish. Upon motion by the defts. 
to set aside the writ inquisition: - Held: 
(1) the lands in question were held by the defts. 
on trust for the parish of N., & cordd only be 
taken in execution for judgment debts exclusively 
chargeable against that place; the costs of the 
action were “ general expenses ” not chargeable 
agaii^t that place or t he separate I'ates levied 
within it, but against the common fund of the 
district; & the judgment could only be enforced 
against property which had been acquu'ed by 
means of that common fund ; (2) the writ & 

inquisition being quite regular, the motion to 
set them aside was wrong in form ; but under the 
circumstances the court would in the exercise 
of its discretion under sect. 24 (6) of the Judicature 
Act, 1873, order all further proceedings under 
the writ k inquisition to be stayed. — Jeusey 
(Eakl) r. lIxBRiuoE Rukai. Sanitary Authority, 
[1891] 3 Ch. 183 ; 60 L. .1. Ch. 833 ; 64 L. T. 858 ; 
55 J. P. 165 ; 7 T. L. P. 668. 

5127. Judgment for specifle per- 

formance— Default by purchaser.] — Foim of order 
in a vendor’s action where judgment for 8i)ecific 
performance with costs has been obtained k, the 
purchaser having subsequently failed to comply 
with the judgment, the vendor moves to rescind 
the contract k to stay further proceedings except 
for recovery of the costs of the action k motion. — - 
Olde V. Olde, [1904] 1 Ch. 36 ; 73 L. J, Ch. 81 ; 
89 L. T. 604 ; 62 W. R. 260. 

5128. Proceedings made impossible by 

order of colonial court.] — This was a motion to stay 
proceedings under an order made by the vacation 
judge on 8ept. 19, 1906. This order was that 
the deft, company should pay into the Durban 
branch of the Standard Ba^ of South Africa, to 
be remitted to the joint account of the receiver 
appointed in an action against the pltf. company 
k of the deft, company, the i^roceeds of the sale 
of the property k assets of the pltf. company in 
Durban k else^^llere in South Africa, adveriised 
lor sale under a South African judgment obtained 
by the deft . company against the pltfs. On 
Sept. 8 an interim interdict had been made by the 
Supreme Court of tlie Colony of Natal restraining 
the deft, company from selling, disposing of, or 
otherwise dealing with the assets or other property 
of the pltf. company. The deft, company hod no 
knowledge of this interdict until after the order 
of June 19 had been made. The goods, however. 


meanwhile had been by arrangement sold in South 
Africa for £1,260. On Oct. 17, 1906, the vacation 
judge made an order that the operation of the order 
of Sept. 19 should be suspended until over the 
second motion day in this present sittings, if the 
injunction granted in South Africa continued. 
As the order of the Natal court rendered it im- 
possible for the deft, company to carry out the 
order of the court of Sept. 19, 1906, k as the order 
for the suspension of that order was about to 
terminate, k as that order was made without 
the knowledge of the previous order of the Natal 
court, it was now moved on behalf of the deft, com- 
pany that the proceedings under the order of 
Sept. 19 should be stayed under sect. 24 of the 
Judicature Act, 1873. 

I cannot interfere here. It is said that if the 
facts wliich have since become known to the deft, 
company had been within the knowledge of the 
vacation judge the order sought to be stayed would 
not have been made. 1 have no jurisdiction to set 
aside that order. 1 think that I ought not to stay 
the execution of the order. Execution cannot 
issue without further proceedings. On those pro- 
ceedings the deft, company can put forward such 
reasons as they have why the order should not be 
enforced (Warrington, J.).— Naval, Military, k 
Civil Service Co-operative Society op South 
Africa, Ltd. v. Services, Ltd. (1906), 61 Sol. Jo. 
13, 14. 

5129. — Judgment debtor offering 

amount due in another action — Second action by 
same judgment creditor.] — The pltf., who had 
obtained two judgments agamst the deft, for 
£32 k £41 respectively, served on the deft, a 
bankruptcy notice in respect of the judgment 
for £41. 

The deft, tendered to the pltf. the amoimt due 
on the judgment for £32, which the pltf. refused to 
accept. 

Upon the application of the deft., the judge at 
chambers made an order staying all proceedings 
on the judgment for £32 upon payment of that 
amount. When this order was made the deft, 
had committed an available act of bankruptcy, 
which was known to the pltf. k brought to the 
notice of the judge : — Held : (allowing the appeal), 
that if the judge had power to make such an order, 
he had not properly exercised his discretion, k the 
order ought not to have been made. — Brook v. 
Emerson (1906), 95 L. T. 821, C. A. 

Lunatics — Proceedings in respect of treatment 
of.] — See Lunatics, Vol. XXXIII., p. 272, Nos. 
1894-1896. 

5130. Parties — Joinder of.] — Deft., who seeks 
to make a pltf. join a third part> either as co-pltf. 
or co-deft., is not entitled to have the proceedings 
stayed until the pltf. obtains the consent in writing 
of the thii’d party to be joined as co-pltf., or joins 
him as co-deft. — Jackson v. Kruger (1886), 54 
L. J. Q. B. 446 ; 62 L. T. 962. 

Striking out.]— Part XIX., Sect. 11, 

ante. 

Patent action.] — See Test action, infra. 

Payment — Indorsement of writ.]— R. S. C., 
Ord. III., r. 7, p. 299, ayde. 

Payment into court — ^Acceptance as satisfaction.] 
—See R. S. C., Ord. XXII., r. 6, p. 489, ante. 

Probate, Divorce Sc Admiralty Division — Foreign 
proceedings.]— iS'ce Conflict, Vol. XI., pp. 480, 
Nos. 1331 et seq. 

Matrimonial causes.]— H usbaj^d k 

Wife, Vol. XXVII., pp. 278, 279, 441-443, 648, 
Nos. 2492, 2493, 4636-4660, 6992 et seq. 

.] — See, also, Executors, Vol. XXIII., p. 

281, Nos. 3479-3484. 
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Deceiver — Proceedings against.] — See Receivers, 
Vol. XXXIX., p. 78, Nob. 909-916. 

Res Judicata. County Courts, Vol. XIIT., 
pp. 806, 800, Nos. 666-666 ; Estoppel, Vol. XXI., 
pp. 169, Nos. 213 et seq, 

5181. Second action for relief claimed In first.] 

— An action in which relief is claimed, which has 
been already claimed in another action, will 
bo stayed except so far as it claims relief not 
included in the former action . — Re Amo, Morton 

V. Quick (1878), 26 W. R. 441, C. A. 

6182. .] — ^When an action haa been brought 

by which pltf. can recover everything to which 
lie is entitled, he ought not to bring another 
(Kay, L.J.). — Poulett (Earl) v. Hill (Viscount), 
11803] 1 Ch. 277, 282; 02 L. J. Ch. 466, 468; 
68 L. T. 476 ; 41 W. R. 603 ; 2 R. 288, C. A. 

5133 , .I — The pltf., who had been aware 

of, & had taken steps in, administration proceedings 
in the Chancery Division in the year 1894, & wjEio 
also had knowledge at the time that the claim 
of parties in those proceedings her own claim 
(if any) depended upon the legitimacy or illegiti- 
macy of the mother of the intestate, took no steps 
until 1898 to prosecute her claim, as the alleged 
next-of-kin of the intestate. 

On April 21, 1896, an order was made for the 
balance of the estate to be distributed among the 
persons who were found, in the chancery pro- 
ceedings, to be the next-of-kin, all further pro- 
ceedings therein were si ayed ; & on June 7, 1898, 
the writ in the present action was issued by the 
pltf., claiming, as next-of-kin of the deceased, 
administration to his estate. 

Upon a summons to show cause why this action 
should not be dismissed: — Held: (1) although 
it was not necessary to determine whether the 
matter was res judicala, the pltf. had practically 
acquiesced in the chancery proceedings & had been 
guilty of such laches as to disentitle her to 
maintain, against those who had shared the estate 
under the orders in the chancery proceedings, a 
suit to compel them to refund their shares ; 
as the only object of the present smt, which 
was, in fonn, to revoke letters of administration 
granted in 1892 & obtain a grant in her own 
favour, was to aid her in an attempt to recover 
the property which had been distributed, this 
court ought not to assist her attempt to obtain 
a grant, which, if obtained, would be useless 
to her. The suit must therefore be dismissed 
with costs. — Mohan v, Broughton, [1899] P. 
211 ; 68 L. J.P.91 ; 81 L. T. 67 ; cfffd. on appeal, 
[1900] P. 66 ; 69 L. J. P. 20 ; 82 J.. T. 29 ; 48 

W. R. 371 ; 44 Sol. Jo. 210, 0. A. 

5184. .] — As a mortg^ee who brings an 

action in the Chancery Division for an account 
of principal & interest due under the mortgage 
has a complete remedy by claiming in that action 
a personal order for payment, a second action 
brought in the King’s Bench Division, while the 
chancery action is pending, to recover principal 
& interest, is improper, & should be stayed. — 
Williams v. Huni’, [1906] 1 K. B. 612 ; 74 L. J. | 
K. B. 304 ; 92 L. T. 192, O. A. ! 

.] — See, also, Res judicata, supra; Es- 
toppel, Vol. XXI., p. 168, Nos. 206, 206. 

6186. Test action — Stay pending trial of.] — 
Ord. LI., r. 4, of the Rules of Court, 1876, adopts 
the old practice at common law, & the court can 
only consolidate actions at the instance of defts., 
& not on the application of a number of different 
pltfs. against the same deft«. But in such c^es 
the court may, under the general jurisdiction, 
enlarge the time for taking the next step in several 
of a series of actions till one of them has been tried 


as a test action.— Amos i\ Chadwick, Robinson 
V. Chadwick, Rmith v. Chadwick (1877), 4 Ch. D. 
869 ; subsequent proceedings (1878), 7 Ch. D. 878 ; 
9 Ch. D. 469, C. A. 

6186. .] — One of a number of actions 

brought by different pltfs. against the same defts. 
in respect of an alleged misrepresentation m the 
prospectus of a company, was ordered to be a test 
action, the trial of which was to bind all the pltfs. 
but not to bind the defts. Wlien the test action 
came on for trial the pltf. did not appear, A 
judgment was given for the defts. : — Held : 
though the order contained no express provision 
to that effect, the court had power to substitute 
another of the actions as the test action, & that, 
as the trial of the original test action had failed 
to be a real trial of the issue between the pltfs. 
the defts. without any fault of tlio other pltfs., 
this substitution ought to be made. 

In the absence of agreement the pltf. in an action 
thus constituted a test action has no right to be 
indemnified against costs by the other pltfs. 

There were seventy-eight actions brought by 
different pltfs. against the same defts., for allegeil 
fraudulent misrepresentation in respect of the 
affairs of the same company. All the actions raise 
substantially the same question. Of course, it 
would have been a scandal to the administration 
of justice if all the severny-eight actions had been 
allowed to proceed, & in some way or other 
provision ought to have been made for the trial 
of the I’eal question between the parties in a single 
action, if that was possible. Sometimes such a 
course is not possible, because people will not be 
reasonable will not consent. In that case, I 
take it, the court could stay the proceedings in all 
the actions but one, & see what becomes of that 
one (Jessel, M.R.). — Amos v. Chadwick (1878), 
9 Ch. D. 459, 462; 47 L. .1. Ch. 871 ; 39 L. T. 
50 ; 26 W. K. 840, C. A. 

5187 , .]— Thirty -eight actions having 

been brought by dilferent persons against the 
defts. as directors of an incorporated comx^any, 
charging misappropriation of moneys advanced 
by the pltfs. in different amounts & at different 
times, but all under similar circumstances : 
Held : upon the authority of Amos v. Chadunck, 
4 Ch. D. 869, & 9 Ch. D. 459, Nos. 5135, 5136, ante, 
that it was competent to a judge at chambers, upon 
the application of the pltfs., to stay the pro- 
ceedings in thirty-seven of the actions until after 
the trial of the thirty-eighth as a test action — 
proper provision being made in case that action 
did not satisfactorily dispose of the question in 
all. — Bennett v. Bury (IjORd) (1880), 5 C. P. D. 
339 ; 49 L. J. Q. B. 411 ; 42 L. T. 480. 

5138. .] — The pltf. having brought 

an action against the deft. Pike, a newspaper 
proprietor & publisher, for publishing a libel in his 
newspaper, & having also at the same time brought 
a separate action against each of sixteen other 
different defts. for publishing the same libel 
in their several newspapers, Pollock, B., at 
chambers refused an application on the part of all 
the sovonteen several defts. for an order that all 
further proceedings might be stayed in all the 
said actions except the above-mentioned action of 
Colledge v. Pike until the verdict should be given 
in such last-mentioned action ; the said several 
defts. imdertaking to bo bound & concluded by the 
verdict in the said test action, provided such 
verdict should be to the satisfaction of the 
judge who might try the same. Thereupon the 
said defts. appealed from that decision of the 
learned judge to the Queen’s Bench Dmsion 
on a motion that, notwithstanding such decision, 
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au order might be made in the tenns of the above 
application ; or, in the alternative, that all the 
said actions might be consolidated ; or such order 
be made in the premises as to the court should seem 
just ; & on the hearing of that motion : 

The court (1) refused to make an order to con- 
solidate the said actions on the ground that, 
although (he libel was the same in each case, yet 
the several publications & the circumstances 
attending them being different, the causes of 
action in the several cases were different ; but 
(2) they made an order that all further proceed- 
ings in all the said actions, save one to be selected 
by the pltf., be stayed pending the trial of such 
sdected action, the deft, therein to have seven days’ 
time to deliver his defence after notice to him of 
such selected action ; & further, that, if the pltf. 
be dissatisfied with the verdict obtained on the 
trial of such action, he should be at liberty to select 
one other action for trial, the deft, therein having 
like time after notice to deliver his defence; A 
further, the defts. by their counsel undertaking 
to be bound by the verdict in the said selected 
first & second actions, that the pltf. be at libeily 
to sign judgment against the defts. in all the 
remaining actions for the maximum amount of 
damages found by the jury. — Coijt^doe v. Pike 
(1886), 50 L. T. 124 ; 3 T. J.. li, 126. 

5139 . Different defendants.] — The 

pltf. company had brought an action against two 
of then original directors to make them responsible 
for a sum of £13,000 alleged to have been 
improperly obtained by them & others in con- 
nection with a sale to the company. 

This action was brought against the repre- 
sentatives of thi*ee deceased persons to make their 
estates liable for the same sum of £13,000. 

Each set of defts. had obtained an order that 
security for costs should be given. 

No security for costs had been given. 

This was a summons on the part of the pltf. 
company that all proceedings should be stayed 
till the trial of the other action, the pltfs. under- 
taking to be bound by the decision of that action. 

Peaiison, J., held that inasmuch as it was 
unnecessary that there should be two actions the 
reason for making the order in Amos v. Chadwick, 
No. 5136, ante, did not apply, & dismissed the 
summons with costs, &> as security for costs had 
not been found he ordered the solicitors personally 
to pay the costs. — L adywell Mining Co. v, 
Huggons, [1885] W. N. 55, 56. 

5140. Liability for interest on Judg- 

ment pending appeal.] — The pltf., who had insured 
a vessel, brought a test action on the pohey 
against four of the companies taking part in the 
msmance, & the other underwriters, including 
the present defts., agreed that they would be 
bound by the result of the action & that if by any 
judgment the said four companies should become 
liable in the action to pay any sums for principal, 
interest, or otherwise, the other underwriters 
would pay their rateable proportion. Judgment 
was given for the pltf., A, pending an appeal, the 
money due under the judgment was deposit^ in 
the joint names of the solicitors of the parties & it 
earned interest at 2 per cent. Ultimately the 
appeal was dismissed, & the four deft, companies 
paid to the pltf. interest at 4 per cent, imder 
sect. 17 of the Judgments Act, 1838, but the 
liresent defts. refused to pay their proportionate 
jiart of such interest. In an action to recover it : — 
Held : as the present defts. had agreed to be bound 


by the result of the test action, & as interest at 
4 per cent, was added to the amount of the judg- 
ment by the operation of the statute, the present 
defts. were liable for their share of such intwest, — 
Zaohariassbn v, London Genbrad Insurance 
Co., Ltd. (1925), 133 L. T. 004 ; 41 T. L. R. 463 ; 
sub nom, Lachariassen v, London General 
Insurance Co., I/td., 09 Sol. Jo. 542. 

5141. Patent action.] — One himdred 

& thirty-four suits were instituted against as 
many defts. by a patentee for infringement of 
his patent, & interrogatories were served. Seventy- 
seven defts., combining together amongst them- 
selves so as to make four bodies in all, moved, 
before putting in any answers, that the pltf. might 
be directed to proceed with one suit only until it 
should have been determined or until the validity 
of the patent should liave been finally decided, or 
until further order ; & that the proceedings in 
the other suits might in the meantime be stayed, 
or that the time for answering & producing docu- 
ments might be enlarged, the moving defts. under- 
taking to be bound by the result of the selected 
suit so far as the question of the validity of the 
patent was concerned. The court, upon terms, & 
the pltf. not opposing, made an order with a view 
of trymg before itself the question of validity in 
the fii*st instance before entering upon the question 
of infringement.— -Foxwell v, Webster (1863), 
4 Do (h J. & Sm. 77 ; 9 L. T. 528 ; 10 Jur. N. 8. 
137 ; 46 E. Jl. 844 ; sub nom. Foxwell v, 

BURY, h^oxwELL V. WEBSTER, 3 New Rep. 180 ; 
12 W. R. 186, L. C. 

5142. — — .] — The pltf. company, 

being the exclusive licensees of Letters Patent 
No. 297,060 for an invention relating to apparatus 
for learning or practising games, manufactured, 
sold & advertised an apparatus made in accord- 
ance with the invention under the name of “ Kurn- 
bak Tennis Trainer.” On May 9, 1929, the pltfs. 
brought an action (hereinafter called the principal 
action) against British Games, Ltd., in which 
they charg('d those defts. with manufacturing, 
selling, advertising an apparatus made in imita- 
tion of “ Kumbak Tennis Trainer,” under the 
name of “ Tutor Tennis,” & claimed an injunction 
to restrain them from infringing their patent & 
from advertising false & malicious statements as 
to the validity thereof, & consequential relief. 

Since the issue of the writ in the principal action 
the pltfs. commenced separate actions (including 
the present action against the deft. Souch) against 
various defts. who were retailers of the “ Tutor 
Tennis ” apparatus manufactured & distributed 
by British Games, Ltd., for infringement of their 
patent & for damages. 

Upon the hearing of the summons for dhections 
issued in those respective actions it was contended 
before the masters in chambers that the actions 
should be stayed pending the trial of the principal 
action on the ground that the matters in issue in 
all those actions depended upon the result of the 
principal actions, &, accordingly, the summons 
in the present action was treated as a test summons 
& was adjourned into court for the determination 
of the question whether this action should be 
stayed pending the trial of the principal action. 

Olauson, J., made an order in the following 
terms : “ The deft, by his counsel stating that the 
defence in this action will be the same in all 
material respects as such part of the defence in 
the action, the Multiple Utilities Co,, Ltd, v. 
British Games, Ltd,, [1929] M. 1438, as relates to 
infringement & validity of Letters Patent No. 
297,000 ; & the deft, by his counsel undertaking 
to keep an account of the manufacture A: sales by 
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him of all or any apparatus that may reasonably judgment in the said action. The costs of the 

be aUeged to infringe Letters Patent No. 297,660, said application to be costs in this action. & 

& to submit to the s^e order, if any, as may be the parties are to be at liberty to apply.” 
made in the said action against the defts. therein The above order was subsequent]^ confirmed by 
m respect of infringement of the said letters patent, the Court of Appeal. — Multiple Utilities Co., 

This court doth order that all further proceedings Ltd. v. Sough, [1929] W. N. 230 ; 46 B. P. C. 
in this action be stayed until seven days after 402, 520, C. A. 


Part XCIV. — New Procedure. 


Sept. SCOPE OF THE NEW PROCEDURE. 

R. S. C., Ord. XXXVlllA., p. 1. (i) Tlds Order applies to 

actions assigned to the King’s Bench Division, except as other- 
wise provided in this Rule. 

(2) This Order does not apply :■ — 

(a) to actions for libel, slander, malicious prosecution, false 

imprisonment, seduction, or breach of promise of 
marriage ; 

(b) to actions in vhich fraud is alleged by the plaintiff ; 

(c) to actions proceeding in any District Registry other 

than the District Registries in Liverpool and 
Manchester ; or 

(d) to actions commenced before the 24th day of May. 

1932. 

5143. Moneylender’s action — Settlement after 
transfer to New Procedure List — Interest. ]-~Wliere 
an action by a moneylender for money lent has 
been transferred to the New Procedure List, & is 
subsequently settled, the court, before entering 
judgment by consent, will require the parties to 
satisfy a master that the interest charged is not 
excessive. — Practice Note (1932), 173 L. T. Jo. 
479 ; 76 Sol. Jo. 464. 


Sect. 2.— NEW PROCEDURE LIST. 

R. S. C., Ord. XXXVIIlA., p, 2. (1) A writ of summons in any 
action to which this Order applies may, at the option of the 
plaintiff but subject to the provisions of Rule 3 of this Order, 
be marked with the words “ New Procedure." 

(2) An action in which the writ of summons has been so 
marked may be called a now procedure action, and the list of 
new procedure actions may bo called the New Procedure list. 

(3) For the purposes of this Order " the ordinary list " means 
the actions pending In the King’s Bench Division other than 
new procedure actions. 

(4) The Lord Chancellor may, after consultation with the 
Lord Chief Justice, arrange that the new procedure list shall be 
continuously taken by Judges who shall remain in London. 

Judge by whom action tried.]— See, also. It. S. C., 
Ord. XXXVITIa., r. 9 (2), p. 980, post. 


Sect. 3.~CERTinCATE OF FITNESS. 

R. S. C., Ord. XXXVIIlA., r. 8. The solicitor acting for the 
plaintiff in the action, may. If satisiled that the action is one to 
which this Order applies, and that it Is not by reason of Its 
complexity or other circumstances unsuitable for the procedure 
presCTlbed by this Order, indorse on the writ of summons a 
certincate that in his opinion the action is lit for the new pro- 
cedure, and no writ of summons marked with the words " New 
Procedure " shall be issued, unless it is so Indorsed. 


Sect. 4.--DEUVERY OF PLEADINGS. 

Sub-sect. 1. — Statement op Claim. 

XXXVIIlA., r. 4. The plaintiff may, at the time 
summons, and shall, within seven 
nf defendant's entry of appearance, deliver a statement 

Of claim with aH proper partlculaJi, 


For Ordinary List procedure, see B. S. C., Ord. 
XIX., r. 10, & Ord. XX., r. 1, Pleading, pp. 54, 
130, ante. 


Sub-sect. 2. — Defence and Counterclaim. 

R. S. C., Ord. XXXVIUA., r. 6. (1) Within seven days of the 

delivery of the statement of claim or within four days of the 
defendant’s entry of appearance, whichever period shall last 
expire, the defendant shall, without asking for further or better 
particulars, deliver a defence with all proper particulars. 

(2) The defendant may, with his defence, set up a counter- 
claim with all proper particulars. 

For Ordinary List procedure, see B. S. C., Ord. 
XIX., rr. 2, 10, Pleading, pp. 64, 149, ante; Ord. 
XXI., rr. 6-8, 14, ibid., pp. 160, 182, ante. 


Sub-sect. 3. — Beply. 

R. S. C., Ord. XXXVIIlA., r. 6. Where the defendant has set 
up a counterclaim or a defence to which a reply is necessary, 
the plaintiff shall, within seven days of the delivery of the 
defence, deliver a reply including a defence to the counterclaim 
(if any). 

For Ordinary List procedure, see B. S. 0., Ord. 
XIX., r. 10, Pleading, p. 54, ante; Ord. XXIII., 
ibid., p. 208, ante. 


Sect. 6.— SUMMONS FOR DIRECTIONS. 

Sub -SECT. 1. — Summons. 

R. S. C., Ord. XXXVIIlA., r. 7. (1) Within seven days of the 
delivery of the defence, or of the reply (if any), the plaintiff 
shall take out a summons for directions returnable in not less 
than four days before one of the Judges taking the new procedure 
list. 

(2) The plaintiff shall, when taking out the summons, lodge a 
copy of the pleadings for the use of the Judge. 

Per Ordinary List procedure, see B. S. C., Ord. 
XX., r. 1, Part XXXI., Sect. 1, ante. 


Sub-sect. 2. — Powers op Judge at Hearing. 

R. S. 0.. Ord. XXXVIIlA., r. 8. (1) On the hearing of the 
summons for directions or any adioumment thereof the Judge 
shall have the powers specified in this Rule. 

(2) The Judge may in his discretion — 

(a) where a plaintiff or defendant has failed to give sufficient 
particulars of his claim, defence or counterclaim, 
make such order for further and better particulars, 
and as to costs occasioned by such default, as he 
may think fit, or may, in lieu of ordering further 
particulars, order the action to be transferred to the 
ordinary list or the counterclaim to be excluded ; 
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Seci.^y. — Svivmom for direct io7ifi : Sub-sect. 2. Sects. 
0 ct* 7 : Sub-sect. J , A. <Sr B. ; suh-sect. 2, A . <£* 
B. Sect s. 8 . 9. 10 c£- 11.1 

(ft) make such order for discovery and inspection of docu- 
ments, or with regard to admissions of fact and of 
documents, as lie may think necessary or desirable 
having regard to the issues raised in the pleadings, 
and in particular may order lists of documents 
to be delivered In lieu of nftidavits of documents ; 

(c) order the action to be set down for trlai ns a new 

piocedure action ; 

(d) order the action to be transferred fiom the new pro- 

(cfluie list to tile ordlnarj list ; 

(e) Older tlie action to be removed from the new procedure 

list and to be set down for trial at Assizes ; 

if) e\cr(i^e any statutory power in force with regard to 
tlie tiansfer or remission of an ad ion from the High 
(’ourt to a County Court ; 

(g) order the action or any issue therein to be tried with a 

jury or without a jury as, in his discretion, he may 
think tit ; 

(h) order that no more than a specified number of expert 

witnesses may be called ; 

( j) order that any particular fact or facts may be proved 
bv affidavit or that the affidavit of any witness may 
be read at the trial on such conditions as the Judge 
may think reasonable or that any witness whose 
attendance in Court ought for some sufficient ground 
to be dispensed with be examined before a Com- 
missioner or Examiner ; provided that where it 
appears to the Judge that the other party reasonably 
desires the production of a witness for cross- 
examination and that such witness can be produced, 
an order shall not be made authorising the evidence 
of such witness to be given by affidavit, but the 
expenses of such witness at the trial may be specially 
reserved ; 

(A*) record any consent of the parties either wholly excluding 
their right of appeal or limiting it to the Court of 
Appeal or limiting it to questions of law only. 

(fl) The Judge may order that any question involving expert 
Know'ledge shall be referred to a special referee for inquiry and 
report, and in particular and without prejudice to the general 
power, the Judge may refer to a special referee for inquiry and 
report any question arising as to the nature, extent and perma- 
nence of any injury caused or alleged to have been caused by 
the negligence of a party on the terms (a) that the report when 
received shall be communicated to both parties with a view to 
ascertaining whether they are willing before further expense is 
incurred to agree to accept the report In whole or in part ; 
(d) that in so far as the report is not accepted by both parties 
It shall be treated as information furnished to the Court, and 
sinill be subject to the criticism of any expert witness called at 
the trial, and shall be given such weight in deciding any question 
of difference between the expert witnesses as the Court shall 
tliink fit; (r) that the proper remuneration of the referee shall 
be fixed by the Judge after the receipt of the report, and that 
the parties shall be jointly and severally liable to pay the 
remuneration so fixed to the referee, and (d) that the costs of 
the reference, Including the remuneration of the referee, unless 
otherwise ordered, shall be costs in the action. 

(4) In addition to the powers conferred by this Rule, the 
Judge shall have all the powers wlilch a Court or Judge has in 
respect of an action In the ordinary list, and in exercising those 
powers he shall have special regard to the desirability of saving 
time an»l expense and to the power of transferring actions from 
the new procedure list to the ordinary list. 

(5) There shall be no appeal from a decision of the Judge 
under this Rule without the leave of the Judge. 

Application of above rule to Chancery action.] — 
See B. 8. 0., Ord. XXX., r. 2 a, p. 507, ante. 

Ordinary List procedure.] — See R. S. C., Ord. 
XXX., rr. 2-8, PaH XXXI., Sects. 2-8, ante. 

Transfer or remission from High Court to 
county court.] — See County Courts Act, 1919 
(c. 73), 88. 1-4, 12 ; & County Courts, Vol. XIII., 
pp. 483-492, Nos. 328-420. 

Trial with or without jury.] — See R. S. C., 

Ord. XXXVI., r. 2, Part XXXVIl., Sect. 2, ante, 
5144. Proceedings in chambers — Relaxation of 
rule as to privacy.] — Proceedings in chambers are 
held in private. No report as to facts or parties 
in particular cases may be published. But “ New 
Procedure,” which is intended for the public 
benefit, must be imderstood by the profession & 
by the public. I have, therefore, requested the 
judges taking these cases to allow any barrister in 
robes or any shorthand writer nominated by him. 


& for whom he will be responsible, any solicitor 
qualified to give a certitlcate or any person having 
a summons in the day’s list, to sit in chambers 
whilst the making of the appropriate order in all 
cases in the list is discussed. When a general 
principle is apparently evolved or a definite rule 
of procedure is seemingly being laid down, there is 
no objection to its publication by those who have 
been in chambers. But it must be clearly under- 
stood that this relaxation of the rule that pro- 
ceedings in chambers are private is only for the 
purpose of acquainting the public & the legal 
profession with the advantages of Ord. XXXVIIIa.. 
& does not permit a public announcement or report 
of the pending issues or the facts relevant thereto 
in any particular case. Any infringement of tlie 
ordinary rule as read in tlie light of this notice will 
continue to be a contempt of court (Lord llEWARa', 
r.J.).— P racttor Noti^:, [1932] W. N. 185. 


Sect. 0 . DAY FOR TRIAL. 

R. S. C., Ord. XXXVIIIA., r. 9. (1) The Judge may fix a day 

tor the trial of any new procedure action, and the action shall, as 
far as possible, be tried on that day. 

(2) The action shall, as far as possible, be tried by the Judge 
who heard the summons for directions. 


Se(t. 7.- transfer of ACTION FROM AND TO 
NEW PROCEDURE UST. 

SuB-siocT. 1 . — Transfer From New Procedure 
List. 

A, On Summons for Directions, 

See R. 8. C., Ord. XXXVIIIa., r. 8 (2) (a), (d), 
{e)j p. 985, antCy d* supra, 

B, A negation of Fraud, 

R. S. C., Ord. XXXVIIIA., r. 10. Where an action is com- 
menced as a new procedure action, and subsequently fraud Is 
alleged in any of the pleadings against any party, the action may 
be transferred to the ordinary list, and, if any party against 
whoni fraud is alleged so desires, shall be so transferred. 


SuB-spX’T. 2 . — Transfer to New Procedure 
List. 

A, Transfer at Imtance of Defendatd. 

R. S. C., Ord. XXXVIIIA., r. 11. Where an action is trails- 
ferred to the new procedure list under Order Xll, Rule ]7 a, at 
the instance of a defendant, the action shall become a new 

f irocedure action, and the provisions of this Order shall apply so 
ar as applicable unless tne Judge on the application of tlie 
plaintiff or a co-defendant otherwise directs. 

See R. S. C., Ord. XII., r. 17 a, p, 379, ante. 


B, Transfer under R, S, C,, Ord, XIV, 

R. S. C., Ord. XXXVIIIA., r. 12. (1) Where an action is trans- 

ferred to the new procedure list under Order XIV, Rule 8 (c), 
the action shall become a new procedure action, and tlie pro- 
visions of this Order shall apply so far as applicable. 

(2) Where It has been ordered that the affidavit filed by the 
defendant In the proceedings under Order XIV. shall serve in 
lieu of a defence, and the defendant desires to rely upon a 
defence or counterclaim not disclosed in the afilidavit, he shall 
within four days from the date of the order deliver to the 
plaintiff particulars of such defence or counterclaim in writing, 
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ami the time for the delivery of the plaintiff's reply (if any) and 
tor the summons for directions shall be enlarged aeeordingly. 

See R. S. C., Ord. XIV., r. 8 (c), p. 297, ante. 

6145. Transfer by master]. — If a pltf., who has 
specially indorsed his writ under Ord. Ill,, r. C, 
thinks there is no defence to his claim, his proper 
course is to proceed under Ord. XIV. & obtain 
summary judgment if possible. If it turns out on 
the hearing of the Ord. XIV. summons that there 
is a triable issue, the master should, in a suitable 
case, transfer the action to the New Procedure 
List. — Practice Note (1932), 73 L. Jo. 429. 

5146. Judgment in default of appearance - 
Acceptance of plaintiff’s affidavit — Without re- 
quiring oral evidence]. — Pltf. claimed £150 as the 
price of work done as a publicity agent. The 
action was begun on a specially indorsed writ & 
was transferred to the New Procedure List by the 
master under Ord. XIV. Deft, did not attend &: 
was not represented. Swift, J., without re- 
quiring oral evidence, accepted pltf.’s affidavit 
under Ord. XTV. as sufficient proof of his claim, 
& gave judgment for him with costs. — Practice 
Note (1932), 173 L. T. .To. 479. 


Sect. 8. -INTERLOCUTORY PROCEEDINGS 
BEFORE MASTER. 

R. S. C,, Ord. XXXVIIIA., r. 13. (i) If, by rea'iou of the 

amount of businosa in the new procedure list or tor any otlier 
reason, the Judges taking the new procedure list cannot hear 
all the interioeutorv proceedings without prejudice to the speedv 
trial of the aetions in tlie list, any Judge taking tliat list inav 
delegate to a Master ol the King's Reneli Division the juris- 
diction to hear any interlocutory proceedings under tliis Order, 
and may give general directions to such Ma'^tcr as to the exercise 
of the jurisdiction. 

(2) Any appeal from a decision of the Muster exert ismg juris- 
diction under this Rule shall be heard by a Judge taking the 
new procedure list, and, so far as is possible, b> tlie Judge who 
delegated the jurisdiction. 

(3) Where a Judge has decided an appeal from a Master 
exercising jurisdiction under tills Rule, the decision shall be 
final unless the Judge gives leave to appeal. 


Procedure. 


Sect. 9.— LIVERPOOL AND MANCHESTER 
DISTRICT REGISTRIES. 

R. S. C., Ord. XXXVIIIA., r. 14. The list of new procedure 
actions proceeding in the Liverpool and Manchester District 
Registries shall be taken by a District Registrar in Liverpool 
and Manchester respectively, and with respect to those actions 
the provisions of Rules 7 and 8 of this Order shall be eonstrued 
as ii a District Registrar in Liverpool or Manchester were 
substituted for the Judge wherever the Judge is mentioned In 
those Rules : 

Provided that where a District Registrar has given leave to 
appeal from his decision under Rule 8 (6) of this Order the appeal 
shall be to a Judge taking tlie new procedure list in London 
and the dedsion of the Judge shall be final unless the Judge 
gives leave to appeal. 

For Ordinary List proroduro, sec IL S. 0., Ord. 
XXXV., Part XXXV [., ante. 

Transfer of action at instance of defendant.] — 
See IL S. (\, Ord. XII., r. 17 a, p. 379, ante. 


Sk(t. 10.— appucation of ordinary ust 

PROCEDURE. 

R. S. C., Ord. XXXVIIIA., r. 16. The Rules applicable to an 
action in the ordinary list shall apply to now procedure actions 
except so far as they are inconsistent with tlie provisions of this 
Order. 

5147. Judgment in default of appearance — 
Notice of motion.] — The proper procedure to 
obtain judgment in default of appearance in a New 
Procedure action is by a two days* notice of 
motion in the ordinary way, tb(‘ proceedings con- 
tinuing to be marked “ New Procedure.”-- - 
Praotice Note (1932), 73 L. Jo. 456 ; 173 L. T. 
Jo. 179 ; 76 Sol. Jo. 464. 


Sect. 11 . COMMERCIAL UST. 

R. S. C., Ord. XXXVIIIA., r. 16. Nothing in this Order shall 
ntteit llie practice as regards the trial of causes in the Com- 
niereial last or tlie tr.in^'ter ot causes to or from the Commercial 
J.ist. 

Commercial causes.]- See Part Vi., Sect 4, ante. 
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